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PREFACE. 

The  two  volumes  here  offered  to  the  profession  deal  with  the  nature 
iuid  extent  of  a  servant's  right  to  maintain  an  action  against  his  mas- 
ter for  personal  injuries,  and  form  the  first  part  of  a  treatise  which, 
when  finished,  will  be  a  complete  commentary  upon  the  law  of  mas- 
Icr  and  servant.  It  has  been  the  author's  aim  to  cite  every  decision 
^vhich  has  been  rendered  by  a  court  of  review  in  any  of  the  comitries 
in  which  the  common  law  is  the  prevailing  system  of  jurisprudence, 
&nd  the  materials  collected  represent  the  result  of  an  exhaustive  ex- 
i^mination  of  all  the  reports,  whether  official,  semiofficial,  or  nonoffi- 
cial,  which  have  been  published  in  the  following  countries :  Eng- 
land, Scotland,  Ireland,  the  United  States,  Canada,  Australia,  and 
Xe-w  Zealand.  A  brief  summary  of  the  law  of  employers'  liability 
under  the  systems  which  are  founded  upon  the  civil  law  has  also  been 
added. 

The  date  of  each  case  is  always  specified.  The  insertion  of  thi-^ 
detail  has  appreciably  augmented  both  the  cost  and  the  bulk  of  the  vol- 
umes; but  its  utility  will  be  readily  conceded  by  every  lawyer  who 
has  learned  to  realize  the  fluctuating  and  unstable  condition  of  the 
law  of  employers'  liability,  and  the  vital  importance  of  gauging  the 
significance  and  weight  of  each  ruling  with  reference  to  tbe  precise 
period  of  doctrinal  evolution  by  which  it  was  produced. 

To  prevent  any  risk  of  a  misunderstanding,  it  is  proper  to  mention 
that,  as  a  general  rule,  no  cases  are  cited  which  are  of  a  later  date 
til  an  those  collected  in  the  volumes  of  the  General  and  American  Di- 
gests which  were  published  in  the  s]iring  of  1902.  The  manifest  ad- 
^■antage  of  this  arrangement  is  that  it  fixes  a  definite  starting  point 
for  such  researches  as  it  may  be  desired  to  make  in  the  later  volumes 
of  those  digests  or  elsewhere,  and  obviates  the  want  of  homogeneity 
which  would  have  resulted  from  imdertaking  to  utilize  all  the  most 
recent  cases  in  a  treatise  which  has  necessarily  required  a  consider- 
able time  to  put  through  the  press.  The  chapter  relating  to  the  Eng- 
lish Workmen's  Compensation  Act  of  1897  constitutes  the  one  im- 
portant exception  to  the  scheme  thus  adopted.     The  unique  and  novel 
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character  of  that  remarkable  statute,  aud  the  extraordinary  amount 
of  litigation  which  it  has  engendered  during  the  few  years  of  its  ex- 
istence, have  been  deemed  to  furnish  a  sufficient  justification  for  stat- 
ing the  effect  of  all  the  decisions  relating  to  it  which  have  been  re- 
ported up  to  the  end  of  1902. 

The  supplementary  citations  of  reports  other  than  those  which  be- 
long to  the  ofiicial  or  semiofficial  class  are,  it  is  considered,  sufficiently 
useful  to  compensate  for  the  outlay  and  consumption  of  space  which 
their  insertion  has  entailed.  Wherever  the  only  citation  given  is  that 
of  a  nonofficial  series,  the  case  is  not  found  except  in  a  report  of  that 
description. 

The  elaborate  index  which  is  appended  to  this  portion  of  the  trea- 
tise has  been  compiled  by  Mr.  Cyrus  W.  Phillips,  one  of  the  associate 
editors  of  the  Lawyers'  Reports  Annotated. 

To  some  readers  these  volumes  mil,  perhaps,  appear  inordinately 
prolix.  It  may  be  advisable,  therefore,  to  take  this  opportunity  of 
explaining  that  the  great  length  to  which  they  have  been  extended  is 
due  to  the  impossibility  of  discussing  adequately  within  a  narrow 
compass  the  enormous  mass  of  authorities  bearing  upon  a  subject 
which  may,  Avithout  any  exaggeration,  be  said  to  enjoy  the  unenviable 
distinction  of  having  been  the  occasion  of  a  larger  number  of  conflict- 
ing doctrines  and  inconsistent  decisions  than  any  other  branch  of  law. 
In  order  to  show  with  something  like  reasonable  clearness  and  preci- 
sion the  conclusions  at  which  the  various  courts  have  arrived,  the 
author  has  found  himself  constrained  to  enter  upon  a  far  more  minute 
and  detailed  analysis  of  the  cases  than  is  customarily  undertalten  in  a 
commentary  of  this  general  character.  Without  such  an  analysis  the 
development  of  the  law  even  in  a  single  state  cannot  be  satisfactorily 
elucidated;  and  the  necessity  for  an  unusually  microscopic  examina- 
tion of  the  authorities  is  rendered  still  more  imperative  by  the  fact 
that,  as  regards  many  of  the  more  important  of  the  principles  dis- 
cussed, the  evolution  of  doctrines  has  proceeded  in  each  jurisdiction 
upon  lines  which  are,  in  some  degree,  at  least,  indejjendent.  Undei' 
these  circumstances,  it  is  clear  that  the  subject  cannot  be  handled  with 
any  thoroughness  except  by  adopting  a  method  of  treatment  which 
will  enable  the  reader  to  understand  not  only  the  mutations  and  an- 
tagonisms of  theory  which  are  frequently  apparent  in  the  decisions 
rendered  in  the  same  state,  but  also  the  manifold  points  with  respect 
to  which  the  courts  of  the  various  countries  hold  discordant  views. 
The  most  striking  illustration  of  the  difficulties  which  are  entailed  by 
the  necessity  of  considering  territorial  lines  is  undoubtedly  that  which 
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is  furnisKcd  by  tlie  clui inters  relating  to  common  employment;  but 
many  other  examples  of  the  confusion,  obscurity,  and  imcertainty 
which  are  traceable  to  the  same  source  may  readily  be  found  in  these 
volumes.  If  the  anxiety  of  the  author  to  produce  a  reasonably  clear 
account  both  of  the  past  and  present  condition  of  the  law  has  some- 
times occasioned  what  may  seem  an  excessive  diffviseness,  he  hopes 
that  lawyers  who  consult  these  volumes  will  not  be  inclined  to  criti- 
cise very  severely  an  error  of  judgment  which  must,  at  all  events,  in- 
ure to  their  advantage. 

It  will  scarcely  be  disputed  by  anyone  who  is  familiar  with  the  law 
of  employers'  liability  that  the  deplorably  chaotic  condition  to  which 
it  has  been  reduced  in  the  United  States  is  due  to  a  cause  which  is 
probably  more  potent  for  mischief  in  actions  to  recover  damages  for 
injuries  received  by  sen^ants  than  in  any  other  class  of  cases  involving 
the  existence  or  nonexistence  of  negligence, — viz.,  the  diiferences  of 
opinion  which  prevail  with  respect  to  the  limits  of  the  power  of  a 
court  to  override  the  verdicts  of  juries.  In  some  of  the  states  so 
large  a  measure  of  authority  in  this  regard  has  been  aiTogated  to 
themselves  by  appellate  judges  that  the  actual,  as  distinguished  from 
the  theoretical,  system  of  procedure  may  fairly  be  described  as  being 
virtually  one  which  compels  a  plaintiff  to  establish  his  case  to  the  sat- 
isfaction, not  of  one  jury,  but  of  two.  ]^o  arguments  are  needed  to 
demonstrate  that  such  a  condition  of  affairs,  instead  of  tending  to 
produce  that  stability  of  doctrine  which  Blackstone  and  other  writers 
have  eulogized  as  being  one  of  the  most  beneficial  results  of  the  de- 
limitation of  the  provinces  of  courts  and  juries,  is  certain  to  beget  an 
infinitude  of  uncertainties  and  inconsistencies.  In  those  cases — and 
ihey  are  by  no  means  few — where  a  finding  of  facts  or  an  inference 
from  facts  is  rejected  by  a  divided  bench,  the  situation  approaches 
perilously  close  to  the  ridiculous.  It  might  be  supposed  that  consid- 
erations of  courtesy,  if  not  of  logic,  should  be  sufficient  to  dissuade  a 
portion  of  the  members  of  a  court  from  pronouncing  a  judgment 
which,  under  such  circumstances,  amounts  essentially  to  a  formal  dec- 
laration that  their  dissenting  brethren  have,  by  accepting  the  conclu- 
sions of  the  jury,  forfeited  ad  hanc  vicem  the  right  to  be  classed  in 
the  category  of  those  typically  reasonable  and  fair-minded  men  who 
are  assumed,  for  the  purjjoses  of  the  decision,  to  be  incapable  of  ren- 
dering such  a  verdict  as  the  one  in  question. 

A  preface  is  not  an  appropriate  place  for  the  discussion  of  the  im- 
portant topic  here  touched  upon.  But  it  is  not  amiss  to  point  out 
that,  so  far  as  the  law  of  employers'  liability  is  concerned,  a  large  por- 
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tion  of  the  opportunities  for  the  pei*petration  of  this  abuse  of  judicial 
functions  would  be  eliminated  if  the  doctrine  which,  on  the  ground 
either  of  an  implied  assumption  of  the  risk  or  of  contributory  negli- 
gence, precludes  a  servant,  as  a  matter  of  law,  from  obtaining  dam- 
ages for  an  injury  resulting  from  an  abnormal  risk  of  which  he  had 
knowledge,  actual  or  constructive,  before  the  accident  occurred,  were 
abolished  by  statute.  That  there  is  no  class  of  cases  in  which  courts 
of  review  have  exercised  such  extensive  powers,  as  regards  the  over- 
i-iding  of  verdicts,  as  in  those  which  turn  on  the  question  whether  the 
servant  appreciated,  or  should  have  appreciated,  the  given  hazard, 
will  be  abundantly  apparent  to  any  one  who  collates,  with  reference 
to  the  facts  involved,  the  cases  which  are  collected  in  chapter  xxi.  It 
seems  not  unreasonable  to  suppose  that,  if  the  question  whether  the 
ser\'ant  was  chargeable  with  notice  of  the  danger  from  which  his  in- 
j  ury  resulted  were  no  more  than  one  of  the  elements  of  an  investiga- 
tion leading  up  to  a  mere  issue  of  fact,  the  courts  would  not  be 
tempted  to  scrutinize  so  minutely  as  at  present  the  findings  of  juries 
with  regard  to  such  notice.  It  is  obvious  that,  if  this  should  be  the 
result  of  the  change  in  the  law  which  is  suggested  above,  one  prolific 
source  of  disagreement  would  be  to  a  large  extent  removed. 

The  consideration  just  ad^'erted  to  is,  however,  not  the  only  one 
which  points  to  the  expediency  of  abrogating  the  doctrine  in  question. 
Wliether  that  doctrine  is  or  is  not  sustainable  on  grounds  of  abstract 
logic,  there  would  seem  to  be  no  escape  from  the  conclusion  that,  un- 
der existing  industrial  conditions,  it  cannot  be  applied  in  employers' 
liability  cases  without  frequently  producing  consequences  which  are 
intolerably  harsh  and  severe.  The  author  ventures  to  hope  that  the 
publication  of  these  volumes  which,  by  the  simple  process  of  showing 
in  detail  the  circumstances  under  which  it  has  prevented  the  recovery 
of  compensation,  have  brought  into  clear  relief  its  inherent  unfair- 
ness, may  induce  a  larger  number  of  legislatures  to  follow  the  lead  of 
those  which  have  already  enacted  remedial  legislation  upon  the 
subject. 

^Vnother  doctrine  which  the  author  considers  to  be  thoroughly  in- 
equitable in  its  essence  is  that  which  jn'ccludes  a  servant  from  recov- 
ering damages  from  his  employer  in  cases  where  the  inju.ry  was 
caused  by  the  negligence  of  a  coservant.  It  is  little  short  of  marvel  - 
ous  that  a  rule  of  law  which  rests  upon  such  imsubstantial  fouuda- 
lions  (see  §§  4'72— 1-75),  and  which  presses  so  hardly  upon  the  classes 
which  form  the  most  numerous  section  of  every  community,  shoirld 
])uve  survived  up  to  the  present  time,     But,  as  it  has  already  been 
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abollslied  In  one  state,  and  its  domain  has  been  greatly  circumscribed 
in  many  others,  there  would  seem  to  be  good  ground  for  anticipating 
that  the  day  is  not  very  far  distant  when  it  will  be  excised  entirely 
from  Anglo-American  jurisprudence, — the  only  modern  system,  it 
should  be  observed,  of  which  it  has  ever  formed  a  permanent  part. 
See  chapter  xlvii. 

It  may  readily  be  conceded  that,  even  if  carried  out,  the  reforms 
here  outlined  would  still  leave  in  the  law  of  employers'  liability  nu- 
merous defects  which  it  would  be  desirable  to  remedy.  But  the 
changes  proposed  would,  at  all  events,  remove  its  most  repulsive  ex- 
crescences ;  and  it  would  be  an  immense  gain  if  the  courts  were  re- 
lieved once  for  all  from  the  necessity  of  considering  two  doctrines 
which  are  not  only  unduly  favorable  to  the  employer,  but  have  also 
engendered  such  ah  enormous  mass  of  subtle  and  refined  distinctions 
— often  as  unreasonable  and  paltry  as  those  which  have  made  medi- 
eval scholasticism  a  by-word — that  they  are  no  longer  fitted  to  be  a 
part  of  a  practical  science  which  is  concerned  with  the  elementary  af- 
fairs of  every-day  life. 

KocHESTEB^  Januar}',  1 904. 
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CHAPTEE  I. 

GENERAL   PRINCIPLES   BY    WHICH   THE    EXTENT   OF   THE   MASTER'S 
LlABILITl'  IS  DETERMINED. 

1.  Introductory  statement. 

A.  Mastbk's  liability  deteemtned  with  keference  to  the  risks  which  are 

AND  ARE  NOT  ASSUMED  BY  THE  SERVANT. 

2.  Risks  resulting  from  the  master's  negligence  are  not  assumed  by  the 

servant. 

3.  Risks  not  resulting  from  the  master's  negligence  are  assumed  by  the 

servant. 

4.  Rationale  of  these  two  complementary  principles. 

5.  Injuries  due  to  known  risks  not  generally  actionable,  even  when  they  re- 

sult from  the  master's  negligence. 

B.  Analysis  or  the  master's  duties. 

6.  General  statement. 

7.  Duty  to  see  that  the  inorganic  instrumentalities  affe  suitable,  both  as 

respects  quality  and  quantity. 

8.  Duty  to  see  that  the  organic  instrumentalities  are  fitted  for  their  func- 

tions and  adequate  in  number. 
a.  Servants. 
6.  Animals. 

9.  Duty  to  see  that  the  instrumentalities  are  so  used  that  the  servants  will 

not  be  exposed  to  unnecessary  dangers. 

C.  Limits  of  thf,  master's  duty  to  protect  the  servant. 

10.  JMaster  liable  for  his  personal  negligence,  of  whatever  kind  it  may  be. 

11.  Master  who   does  not  exercise  personal  supervision,  not  liable  for  the 

manner  in  which  the  details  of  the  work  are  carried  out. 

12.  ^Master  not  liable  for  injuries  caused  by  abnormal  courMtions  of  which 

he  has  no  notice,  actual  or  constructive. 

13.  Extent  of  a  master's  duty  to  protect  a,  servant  against  casualties  not 

due  to  his  negligence. 

1.  Introductory  statement. —  The  doctrines  whicli  define  tlie  extent 
of  a  servant's  riglit  to  recover  damages  for  personal  injuries  received 
in  the  course  of  his  employment  represent,  broadly  speaking,  the  re- 
sults of  a  compromise  between  the  principle  that  a  servant  agrees  to 
assume  all  the  risks  incident  to  the  work  undertaken  by  him,  and  the 
principle  that  a  master  is  answerable  for  the  consequences  of  any  neg- 
ligent acts  which  may  be  committed  by  himself  or  his  agents.  In 
the  last  analysis,  therefore,  every  problem  in  the  law  of  employeis' 
liability  consists  essentially  in  the  determination  of  the  question 
Vol.  I.  M.  &  S.— 1.  1 
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■whether  the  facts  under  review  shall  be  controlled  by  the  one  or  by 
the  other  of  these  principles.-' 

The  remarkable  coniiict  of  opinion  disclosed  by  the  decisions  is 
due,  in  the  main,  to  three  causes.  In  the  first  place,  no  criteria 
which  are  at  once  reasonably  precise  and  universally  accepted  are 
available  for  the  purpose  of  iixing  the  boundary  line  between  the  re- 
spective territories  of  the  t-wo  antagonistic  elements  from  the  intc^r- 
action  of  which  this  branch  of  law  has  been  developed.  In  many  in- 
stances, it  should  be  observed,  the  divergence  of  views,  so  far  as  it 
arises  from  this  circumstance,  appears  to  be  even  greater  than  it  ac- 
tually is,  owing  to  the  fact  that  "the  language  of  courts  in  the  opin- 
ions delivered  is  sometimes  shaded  by  the  facts  in  the  particular  case 
then  under  consideration,  and  thus  may  sometimes  give  rise  to  an  ap- 
parent difference  in  the  rules  applied,  when  none  really  exists."^  In 
the  second  place,  the  difficulty  of  determining  to  which  of  two  or 
more  recognized  rules  the  rights  of  the  parties  ought,  in  any  given  in- 
stance, to  be  referred,  is  unquestionably  greater  in  this  than  in  any 
other  class  of  cases.  In  this  connection,  the  numerous  dissenting 
opinions  in  the  reports,  and  the  reasons  assigned  for  the  conclusions 
arrived  at,  are  very  instructive.^  The  third,  and  perhaps  the  most 
prolific,  source  of  uncertainty  and  discrepancy  is  the  accident  of  liti- 

'In    the    more   general    statements  of  'Texas  d  P.  R.  Co.  v.  Barrett   (1895) 

doctrine  these  principles  are  regularly  14  C.  C.  A.  373,  30  U.  S.  App.  196,  67 

mentioned     together.        The     following  Ted.  214. 

passage  from  an  oft-cited  case  is  one  of  ^  See,  for  example,  such  a  case  as 
many  hundreds  of  the  same  tenor  which  Thomas  v.  Missouri  P.  R.  Co.  (1891) 
might  be  quoted:  "While  it  is  true,  109  Mo.  187,  18  S.  W.  980.  The  opin- 
on  the  one  hand,  that  a  workman  or  ion  of  the  majority  of  the  court  pro- 
servant,  on  entering  into  an  employ-  ceeded  on  the  theory  that  a  switchman 
ment,  by  implication  agrees  that  he  at  a  junction  where  foreign  cars  with 
will  undertake  the  ordinary  risks  inci-  all  kinds  of  couplings  are  continually 
dent  to  the  service  in  which  he  is  to  be  being  received  must  be  taken  to  have 
engaged,  among  which  is  the  negligence  entered  and  continued  in  the  service 
of  other  servants  employed  in  similar  with  the  understanding  that  the  perils 
services  by  the  same  master,  it  is  also  arising  from  the  difference  between  the 
true,  on  the  other  hand,  that  the  em-  couplings  of  any  two  cars  which  he  is 
ployer  or  master  impliedly  contracts  called  on  to  handle  are  such  as  he  must 
that  he  will  use  due  care  in  engaging  provide  against  by  the  exercise  of  care 
the  services  of  those  who  are  reason-  appropriate  to  the  circumstances.  Bar- 
ably  fit  and  competent  for  the  perform-  clay,  J.,  dissented  on  the  ground  that, 
ance  of  their  respective  duties  in  the  as  the  switchman  could  not  make  the 
common  service,  and  will  also  take  due  coupling  without  placing  a  part,  at 
precaution  to  adopt  and  use  such  ma-  least,  of  his  body  between  the  cars,  it 
chinery,  apparatus,  tools,  appliances,  made  no  difference  to  him,  in  contem- 
and  means  as  are  suitable  and  proper  plation  of  law,  whether  the  action  of 
for  the  prosecution  of  the  business  in  the  cars  in  closing  on  him  was  ascrib- 
which  his  servants  are  engaged,  with  able  to  a  defective  condition  of  the  ap- 
a,  reasonable  degree  of  safety  to  life  and  pliances,  or  to  faults  in  their  original 
socuritv  against  injury."  Snow  v.  construction,  and  that  the  true  ques- 
Housaionic  R.  Co.  (1364)  8  AUeii,  441,  tion  was  whether  the  machinery,  as  a 
85  Am,  Dec.  720,  whole,  was  reasonably  safe,  and  whether 
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gation,  from  which  it  resulted  that,  in  the  earliest  cases  in  which  1;he 
extent  of  a  master's  responsibility  was  investigated,  the  questions  pre- 
sented were  discussed  from  the  standpoint  of  the  servant's  assump- 
tion of  the  risks  of  the  employment,  and  not  from  that  of  the  mastei''s 
duty  to  protect  the  servant  against  those  risks.  The  doctrines  enun- 
ciated under  such  circumstances  were  such  as  naturally  tended  to  em- 
phasize the  disabilities  of  the  servant,  rather  than  the  obligations  of 
the  master,  and  the  subsequent  evolution  of  the  law  has  consisted  es- 
sentially in  a  process  of  defining  and  explaining  the  qualifications  to 
which  the  sweeping  general  rules  which  were  originally  laid  down  are 
subject.  Under  any  circumstances  such  a  process  must  inevitably 
produce  many  inconsistent  decisions  and  unsatisfactory  distinctions, 
and  in  the  present  instance  it  has  resulted  in  a  doctrinal  confusion 
even  worse  than  usual,  owing  to  the  fact  that  it  has  been  carried  on 
simultaneoiisly  in  a  large  number  of  separate  states,  and  the  ques- 
tion how  far  the  various  proposed  limitations  of  principles  should  be 
admitted  has  been  answered  in  many  different  ways.* 

The  outcome  of  the  juristic  compromise  which  has  been  effected 
along  the  lines  indicated  in  the  foregoing  remarks  is  to  be  seen  in  the 
three  fundamental  principles  which  are  stated  in  the  following 
sections.® 


ordinary  care  had  been  iised  to  have  it 
so.  So  far  as  this  conclusion  might  be 
modified  by  the  fact  that  the  servant 
knew  of  the  danger,  the  learned  judge 
was  of  opinion  that  the  evidence  left 
the  fact  of  such  knowledge  an  open 
question,  upon  which  the  verdict  of  a, 
jury  was  conclusive. 

*  The  chaotic  condition  to  which  the 
law  has  been  reduced  by  the  operation 
of  these  causes  is  shown  more  particu- 
larly by  the  oases  collected  in  chapters 
iii.-vm.,  post. 

°  The  earliest  case  in  which  the  no- 
tional and  chronological  relation  of 
these  principles  is  adverted  to  seems  to 
be  Potts  V.  Plunlcett  (1859)  9  Ir.  C.  L. 
Rep.  290,  where  Lefroy,  Ch.  J.,  after 
remarking  that  in  Priestley  v.  Fowler 
(1837)  3  Mees.  &  W.  1,  Murph.  &  H. 
305,  1  Jur.  987,  it  was  laid  down,  in 
substance,  that  a  master  is  not  respon- 
sible for  injuries  occurring  to  his  serv- 
ant in  the  course  of  his  employment 
generally,  though  being  a  result  of  it, 
because  the  servant  is  supposed  to  un- 
dertake the  duty  for  which  he  is  paid, 
subject  to  all  the  risks  which  may  oc- 
cur during  its  continuance,  proceeded 
thus:  "In  process  of  time  it  came  to 
be    discussed  whether    that  proposition 


was  to  be  adopted  in  those  unqualified 
terms,  and  certain  qualifications  were 
then  superadded  to  the  rule  so  laid 
down, — as,  for  instance,  where  the  in- 
jury is  occasioned  to  the  servant  by 
that  of  which  the  master  might  be  prop- 
erly deemed  to  have  been  the  cause, 
namely,  when  the  injury  arises,  not 
from  a  merely  accidental  occurrence 
in  the  course  of  the  servant's  employ- 
ment, but  from  gross  negligence  on  the 
part  of  the  master  in  respect  of  his 
duty  towards  the  servant;  and  this 
qualification  which  was  so  engrafted  on 
the  original  rule  was  this, — that  a 
master  should  not  employ  his  servant 
in  a  work  which  the  master  is  aware 
is  of  such  a  nature  as  that  no  man 
could  engage  in  it  without  incurring 
liability  to  the  injury  complained  of. 
That  appears  to  be  a  rational  qualifica- 
tion of  the  rule  which  exempts  the  mas- 
ter from  liability  for  injuries  arising 
from  accidents  to  those  in  his  employ- 
ment, and  involves  the  existence  of 
knowledge  on  the  part  of  the  master 
of  the  dangerous  nature  of  the  employ- 
ment. But  there  is  a  further  class  of 
cases,  in  which  it  would  appear  that 
there  was  engrafted  on  this  latter 
qualification  somewhat  of  a  limitation, 
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A.  Master's  liability  deteemined  with  refeeea^oe  to  the  risks 

WHICH  AEE  AND  ARE  NOT  ASSUiMED  BY  THE  SEEVANT 


2.  Risks  resulting  from  the  master's  negligence  are  not  assumed  by 
the  servant. —  A  proposition  which  has  so  frequently  been  enunciated 
by  the  courts  as  to  have  become  axiomatic  is  that,  prima  facie,  a  serv- 
ant does  not  assume  any  risks  which  may  be  obviated  by  the  exerci.se 
of  reasonable  care  on  the  master's  part.  In  other  Avords,  the  ab- 
normal, unusual,  or  extraordinary  risks  which  the  servant  does  not 
assume  as  being  incidental  to  the  work  undertaken  by  him  are  those 
which  would  not  have  existed  if  the  master  had  fulfilled  his  contract- 
ual duties.' 

Occasionally  the  inference  has  been  drawn  tliat  there  was  negli- 


namely,  that  if  the  cause  producing  the 
injury  be  equally  known  and  equally 
palpable  to  the  person  employed  as  to 
the  master,  then  the  servant  cannot 
complain,  for  it  may  be  said  that  he 
went  into  the  danger  with  his  ej'es 
open.  This,  then,  appears  to  me  to 
have  been  the  course  of  the  decisions : 
First,  laying  down  the  general  princi- 
ple as  to  the  master's  nonliability; 
next,  engrafting  a  qualification  upon 
that  principle;  and,  lastly,  introducing 
a  sort  of  limitation  of  that  qualifica- 
tion." 

'  The  cases  in  which  this  doctrine  is 
stated  under  its  various  aspects  are  col- 
lected in  §§  270  et  seq.,  post,  and  need 
not  be  reviewed  here  in  detail. 

This  qualification  of  the  general 
principle  that  a  servant  assumes  all 
the  risks  ordinarily  incident  to  his  em- 
ployment was  more  than  half  conceded 
in  Priestley  v.  Fowler  (1837)  3  Mees. 
&  W.  1,  Murph.  &  H.  305,  1  Jur.  987. 
In  that  case,  as  has  been  pointed  out  in 
Hough  V.  Texas  &  P.  R.  Go.  (1879)  100 
U.  S.  213,  25  L.  ed.  612,  the  question 
whether  the  risk  of  the  master's  negli- 
gence was  one  of  the  risks  assumed  by 
a  servant  was  not  involved,  or,  at  all 
events,  was  not  determined  in  that 
case.  The  decision  was  placed  by  Lord 
Abinger  partly  upon  the  ground  that, 
in  the  "sort  of  employment  .  . 
described  in  the  declaration,  .  .  . 
the  plaintiff  must  have  known  as  well 
as  his  master  and  probably  better, 
whether  the  van  was  sufficient,  whether 
it  was  overloaded,  and  whether  it  was 
likely  to  carry  him  safely;"  and  al- 
though the  court  declared  that  it  was 
not  called  upon  to  decide  how  far 
knowledge,  upon  the  part  of  the  mas- 


ter, of  vices  or  imperfections  in  the 
carriage  used  by  the  servant  injured, 
would  make  him  liable,  it  was  said: 
"He  (the  master)  is,  no  doubt,  bound 
to  provide  for  the  safety  of  the  servant 
in  the  course  of  his  employment,  to  the 
best  of  his  judgment,  information,  and 
belief."  In  Chief  Justice  Shaw's  fa- 
mous opinion  in  Fancell  v.  Boston,  £  W. 
R.  Co.  (1842)  4  Met.  49,  38  Am.  Dec. 
339,  language  of  a  somewhat  similar 
tenor  is  found.  But  a  frank  and  unre- 
served acceptance  of  the  simple  notion 
that  the  existence  of  certain  duties  on 
the  master's  part  created  an  exception 
to  the  doctrine  of  the  servant's  as- 
sumption of  the  risks  of  the  employ- 
ment seems  to  have  been  reached  with 
some  hesitation.  In  Seymour  v.  Mad- 
dox  (1851)  16  Q.  B.  326,  20  L.  J.  Q.  B. 
N.  S.  327,  15  Jur.  723,  a  chorus  singer 
injured  by  falling  through  a  hole  in 
the  fioor  of  a  passage  in  a  theatre,  ow- 
ing to  the  want  of  light  and  fencing, 
was  held  unable  to  recover  from  the 
proprietor  of  the  building,  the  court 
holding  that  a  declaration  setting  out 
these  facts  showed  no  cause  of  action. 
This  decision  turns  upon  a  point  of 
technical  pleading,  and  is  therefore  of 
a  narrow  scope;  but,  even  when  this 
fact  is  taken  into  account,  it  cannot  be 
considered  to  be  in  harmony  with  later 
cases, — especially  in  the  United  States. 
See  the  criticisms  in  Ryan  v.  Fowler 
(1862)  24  N.  Y.  410,  82  Am.  Dec.  315. 
Language  indicating  a  similar  trend  of 
judicial  opinion  is  found  in  the  follow- 
ing cases:  Dynen  v.  Leach  (1857)  26 
L.  J.  Exeh.  N.  S.  221;  Riley  v.  Baxen- 
dale  (1861)  6  Hurlst.  &  N.  445,  30  L. 
J.  Exeh.  N.  S.  87,  9  Week.  Rep.  347; 
Clarke  v.   Holmes    (1862)    7   Hurlst.   & 
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genee  on  the  master's  part,  for  the  reason  that  the  risk  Was  an  extra- 
ordinary one.-  But  this  succession  of  ideas,  considered  as  suggest- 
ive of  the  lines  on  which  the  inquiry  into  the  rights  and  liabilities  of 
the  parties  may  be  conducted,  is  open  to  objections  similar  to  those 
which  may  be  urged  against  the  converse  theory,  that  the  exercise  of 
due  care  may  be  inferred  from  the  fact  that  the  risk  was  an  ordinary 
one.     See  next  section. 

3.  Risks  not  resulting  from  the  master's  negligence  ai'e  assumed  by 
the  servant. —  A  second  proposition,  which  is  also  beyond  the  reach 
of  controversy,  is  that  every  risk  which  an  employment  still  involves 
after  a  master  has  done  everything  that  he  is  bound  to  do  for  the  pur- 
pose of  securing  the  safety  of  his  sers'ants  is  assumed,  as  a  matter 
of  law,  by  each  of  those  servants.  This  doctrine  prevents  recovery 
unless  evidence  is  introduced  which  warrants  the  inference  that  the 
injured  person  was  incapable  of  appreciating  the  risk  from  which  liis 
injury  resulted.^  According  to  the  standpoint  taken,  such  evidence 
may  be  regarded  either  as  tending  to  show  that  one  of  the  essential  ele- 
ments of  an  assumption  or  acceptance — viz.,  Ivuowlcdge — is  lacking, 
or  that  the  master  exposed  the  servant  to  risks  which  he  did  not 
comprehend, — a  situation  which  manifestly  implies  that  the  master 
did  not  fulfil  all  his  duties  (see  chapters  vii.  and  xvi.^  post), — and 
which,  if  it  is  established,  indicates  that  the  case  is  governed  by  the 
principle  enunciated  in  the  preceding  section. 

The  risks  which  are  thus  considered  to  have  been  assumed  are  those 
which  are  commonly  described  as  "ordinary."     See  §§  259  et  scq. 

When  stated  with  reference  to  the  general  rule  Avhich  throws  on 
the  servant  the  burden  of  proving  negligence  on  the  master's  part 
(chapter  xliii.  B),  this  principle  assumes  the  form  that,  in  the  ab- 
sence of  definite  proof  of  such  negligence,  an  accident  is  regarded  as 
one  of  the  hazards  of  the  employment  of  which  the  servant  takes  the 
risk.^ 

Sometimes  we  find  the  courts  deducing  the  conclusion  that  there 
was  no  negligence  on  the  master's  part  from  the  consideration  that 
the  risk  in  question  was  an  "ordinary  one."^     This  logical  succession 

N.  937,  31  L.  J.  Excli.  N.  S.  350,  8  Jur.  ^  For  caises  wliich   explicitly  state  or 

N.  R.  992,  10  Week.  Rep.  405;   Mellors  recognize   this    doctrine,  see    §§    259  et 

v., Shan-   (1861)   1  B.  &  S.  437,30  L.J.  Q.  seq. 

Vj    N    S    333,  7  Jur.  N.  S.  845,  !l  Week.  ''  Mcnsch     v.     Pennsylvania     R.     Co. 

Rep.  748;   McDermott  v.  Pacific  R.  Co.  (1892)   150  Pa.  598,  17  L.  R.  A.  450,  25 

(1860)    30  Mo.  115;  Buzzell  v.  Laconia  Atl.  31. 

Mfq    Co     (1801)    48    Me.    113,    77    Am.  'Dartmouth  Spinning   Co.  v.   Achord 

Dec.  212.  (1889)  84  Ga.  14,  6  L.  R.  A.  190,  10  S. 

-Colorado   Midland  R.   Co.  v.   Naylon  E.  449;  Murphy  v.  Greeley    (1888)    146 

(1892)    17   Colo.  501,  30  Pac.  249.  Mass.    196,    15    N.    E.    654;  Jackson  v. 
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of  ideas  is  not  unnaturally  suggested  when  the  evidence  is  such  as  to 
bring  into  special  prominence  the  conception  that  the  conditions 
whicli  caused  the  injury  are  met  with  so  frequently  in  the  given  em- 
ployment that  they  may  reasonably  be  regarded  as  normal,  so  far  as 
the  servant  is  concerned.  See  §  261,  post.  In  many  instances,  how- 
ever, the  servant  will  inevitably  be  prejudiced  to  some  extent  by  this 
mode  of  conducting  the  investigation,  and  it  seems  to  be  decidedly 
preferable  to  'obtain  a  definite  starting  point  by  treating  the  existence 
or  absence  of  culpability  on  the  master's  part  as  the  essential  point  to 
be  determined  at  the  outset. 

4.  Eationale  of  these  two  complementary  principles. —  The  distinc- 
tion thus  made  between  the  risks  which  are  and  the  risks  which  are 
not  created  by  the  master's  negligence  may  be  referred  directly  to  the 
conception  that  the  fact  of  the  defendant's  being  the  master  of  the 
plaintiff  is  not  a  reason  for  excluding  the  operation  of  the  general 
principle  of  jurisprudence  which  is  embodied  in  the  maxim.  Culpa 
tenet  auctorcs  suos.  But  it  is  also  sustainable  on  the  more  special 
groimd  that,  in  vieM'  of  the  circumstances  attending  the  contractual 
relations  of  the  parties,  the  servant  may  reasonably  be  ]3resumed  to 
foresee  that  he  will  be  exposed  to  risks  of  the  latter  class,  but  ought 
not  to  be  charged  with  the  consequences  of  an  anticipation  that  risks 
of  the  former  class  will  be  encountered.  There  is,  accordingly,  no 
sufficient  ground  upon  Avhich  the  existence  of  an  imi^lied  agreement 
not  to  hold  the  master  responsible  for  the  consequences  of  his  defaults 
can  properly  be  predicated.  This  conception  is  fully  developed  in  a 
later  chapter.     See  §§  260,  272. 

5.  Injuries  due  to  known  risks  not  generally  actionable,  even  when 
they  result  from  the  master's  negligence. —  The  presumed  knowledge 
or  ignorance  of  the  servant  being  the  essential  basis  upon  which  rest 
the  two  principles  by  which  he  is  charged  with  the  acceptance  of  one 
class  of  risks  incident  to  his  employment,  and  the  nonacceptance  of 
another  class,  there  is  an  obvious  logical  propriety  in  taking  the  posi- 
tion that  in  any  case  in  which  the  presumption  of  ignorance  which  is 
entertained  with  regard  to  risks  caused  by  the  master's  negligence  is 
rebutted  by  positive  evidence  which  establishes  knowledge,  actual  or 
constrxictive,  of  the  particular  peril  which  caused  the  injury,  it  must, 
at  the  very  least,  be  a  qiiestion  for  the  jury  whether  the  servant  did 
not,  by  continuing  to  expose  himself  to  the  peril  thus  known  to  him, 
show  his  intention  to  take  upon  himself  the  responsibility  for  any  ac- 
cident which  might  happen  to  him  by  reason  of  its  existence,  or,  in 

Missouri  p.  R.  Co.  (1891)  104  Mo.  448,  R.  Go.  (1891)  109  Mo.  187,  18  S.  W. 
16  S.  W.  416;   Thomas  v.  Missouri  P.    980, 
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other  words,  to  waive  any  right  of  action  which,  apart  from  such 
knowledge,  he  would  have  possessed.  This  position  possibly  repre- 
sents the  doctrine  which,  since  the  recent  decisions  as  to  the  effect  of 
the  maxim,  Volenti  von  fit  injuria,  prevails  in  England.  See  chap- 
ter XX.,  post  J  and  §  276.  But  there  does  not  appear  to  have  been  any 
deliberate  and  formal  announcement  of  such  a  doctrine,  in  a  case 
where  the  question  of  a  contractual  assumption  of  the  risk  was  ex- 
plicitly presented. 

The  doctrine  applied  in  the  older  English  cases  and  in  all  the 
American  cases  up  to  tlie  present  time,  with  a  few  possible  unimpor- 
tant exceptions,  is  that,  in  the  case  of  all  adult  servants  except  sea- 
men, the  action  must  be  declared  not  to  be  maintainable,  as  a  matter 
of  law,  if  the  evidence  leaves  no  reasonable  doubt  that  the  servant 
comprehended  the  abnormal  risk  which  caused  his  injury.  See  §§ 
273  et  seq. 

B.  Analysis  of  the  master's  duties. 

6.  General  statement. —  From  the  foregoing  sections  it  is  abun- 
dantly manifest  that  although,  as  a  mere  matter  of  historical  develop- 
ment, the  law  of  employer's  liability  must  be  regarded  as  being  es- 
sentially based  on  the  conception  of  the  servant's  assumption  of  some 
rislvs  and  his  nonassumption  of  others,  the  ultimate  question  to  be 
first  determined  in  every  case  is  whether  the  master  is  guilty  of  a 
breach  of  duty  to  the  servant  who  brings  the  action.  The  cases  bear- 
ing upon  that  question,  therefore,  will  be  first  considered. 

It  is  well  settled  that  the  duties  of  a  master  to  his  servants  arise  out 
of  the  contract  of  employment,  and  are  limited  to  those  obligations 
which,  under   that  contract,  he   has    impliedly  agreed    to   perform.^ 

^Wilson  V.  Merry   (1869)   L.  R.  1  H.  O'Neill   v.    Chicago,    B.   I.    &  P.  R.  Co. 

L.   Sc.   App.   Cas.   326,    19   L.   T.   N.   S.  (1901;    Neb.)     86    N.    W.    1098.     "The 

30;   Smith  v.  Baker   [1891]   A.  C.  325,  case   [of  Priestley  v.  Foicler    (1837)    3 

362,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur. 

N.  S.  467,  55  J.  P.  660,  40  Week.  Rep.  987],  might  have  been  rested  upon  the 

392,   per   Lord   Herschell;    Williams    v.  principle  that  there  was  no  contract  on 

Birmingham     Battery     &     Metal     Go.  the  part  of  the  master  safely  to  carry 

[1899]  2  Q.  B.  338,  68  L.  J.  Q.  B.  N.  S.  the  servant,  and  that,  where  there  is  no 

918;   Farircll  v.  Boston  &  W.  R.  Corp.  contract,  there  is  no  breach  of  duty  for 

(1841)    4  Met.   49,    38    Am.    Dee.  339;  which  an  action  will  lie."     Lawson,  J., 

Slater  v.  Jewett  (1881)   85  N.  Y.  61,  73,  in  noey  v.  Duilin  &  B.  Junction  R.  Go. 

39     Am.     Rep.     627;     Kain    v.     Smith  (1870)    Ir.  Rep.  5  C.  L.  206,  18  Week. 

(1882)  89  N.  Y.  375;  Larmore  x.  Crown  Rep.  930.     "Culpable  negligence  on  the 

Point  Iron  Co.    (1886)    101  N.  Y.  391,  part  of  one  person  as  toward  another 

54  Am.  Rep.  718,  4  N.  E.  752;  Sullivan  always    involves    a   breach   of   duty   on 

V.    India    Mfg.    Co.     (1873)     113  Mass.  the  part  of  the  former  as  toward  the 

396,    398;    Fifield    v.    Northern    R.  Go.  latter.     Where    there    is    no    breach    of 

(1860)   42  N.  H.  225;  Harrison  v.  Gen-  duty,   there   can   be   no   culpable   negli- 

tral   R.    Co.    (1865)    31    N.   J.  L.    293;  gence,  and  it  is  only  for  negligence  of 
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Stated  in  their  most  general  funn,  these  duties  are:  (1)  To  see  that 
suitable  inBtrumcutalitics  are  provided;  (2)  1x)  see  tliat  those  instru- 
mentalities are  safely  lised. 

Both  on  principle  and  authority  is  it  clear  that,  in  a  hroad  sense, 
servants,  as  well  as  machinery,  apparatus,  premises,  etc.,  may  be  de- 
scribed as  instrumentalities,  appliances,  or  agencies  of  the  master's 
business.^  But  the  qualitative  attributes  of  the  agencies  of  the  mas- 
ter's business,  which  are  animate  and  organic,  are  in  some  respects 
sufiiciently  unlike  those  of  the  agencies  which  are  inanimate  and  in- 
organic to  entail  some  corresponding  difference  between  the  courses 
of  conduct  which  are  obligatory,  according  as  one  or  other  of  these 
classes  of  agencies  may  be  the  subject-matter  of  the  duty  of  seeing 
that  they  are  in  proper  condition  for  the  performance  of  the  functions 
assigned  to  them.  For  this  reason  it  has  been  considered  advisable 
to  discuss  separately  the  cases  relating  to  each  of  these  kinds  of  agen- 
cies.     See  the  remarks  at  the  commencement  of  chapter  xiii.,  post. 

7.  Duty  to  see  that  the  inorganic  instrumentalities  are  suitable  both 
as  respects  quality  and  quantity. —  The  plant  which  forms  the  sub- 
ject-matter of  this  dutj'  is  usually  treated  as  being  divisible  into  two 
parts:  (1)  The  place  in  which  the  work  is  done;  (2)  the  machinery, 
tools,  implements,  etc.,  by  which  the  work  is  done. 

But,  as  a  basis  for  a  general  classification  of  the  cases,  this  method 
of  division  is  open  to  two  objections.  First,  the  accidents  are,  in 
niany  instances,  of  such  a  nature  that  the  instrumentalities  which,  as 
a  mere  matter  of  lexicographical  definition,  belong  to  the  second  of 
these  categories,  must,  in  a  logical  point  of  view,  be  regarded  as  be- 
ing, ad  hanc  vicein,  a  part  of  the  entirety  described  as  the  place  of 
work,  rather  than  as  agencies  for  doing  the  work.^      Secondly,  it  is 

a    culpable   character   that   any   person  ^  See  Johnson  v.  Ashland  Water   Co. 

can  be  held  responsible  in  law."     Rush  (1890)  77  Wis.  51,  45  N.  W.  807;  Tex- 

V.  Missouri  P.  R.   Co.    (1887)    36  Kan.  as  &  P.  R.  Co.  v.  Rogers    (1893)    6  C. 

129,  12  Pac.  582.     It  would  seam,  how-  C.  A.  403,  13  U.  S.  App.  547,  57   Fed. 

ever,    that   under   the   strict    forms    of  378;     Thorpe    v.    Missouri    P.    R.    Go. 

common-law  pleading  this  theory  is  not  (1880)    89  Mo.  650,  58  Am.   Rep.   120, 

carried   to   its    logical   conclusions,    for,  2   S.  W.   3. 

in  Riley  v.  Baxendale   (1861)   0  Hurlst.  'See,  for  example,  such  eases  usEgan 

&  N.  44.5,   30  L.  J.  Exch.  N.   S.   87,   9  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.   (1896) 

Week.   Rep.   347,   it  was  held  that  the  12  App.  Div.  556,  42  N.  Y.  Supp.  188, 

duty  of  the  master  had  been  improper-  where  a  boiler  exploded  and  injured  a 

ly  declared  on  as  a  contract.     The  dif-  teamster,  or  the  cases  in  which  a  ma- 

ficulty   pointed  out  by   Pollock,   C.   B.,  chine   is   fractured   and   the   pieces   are 

was    that   this    form    of   pleading  ren-  thus    converted    into    dangerous  projec- 

dered  it  impossible  for  the  defendant  to  tiles.     McAlpine  v.  Laydon   (1896)    115 

demur,    because    it    was    possible    that  Cal.  68,  40  Pac.  865 ;  Ball  v.  Emersnn- 

tbere  might  have  been  such  a  contract  Htevens   Mfg.    Co.    (1900)    94  Me.   445, 

in  point  of  fact,  whereas,  if  the  obliga-  47  Atl.  924;  Rawley  v.  Golliau    (1892) 

tion  had  been  alleged  as  a  simple  duty,  90  Mich.  31,  51  N.  W.  350;  Dempsey  v. 

the  defendant  might  have  demurred.  /8ot(?yer  (1901)  95  Me.  295,  49  Atl.  1035. 
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often  difficult,  if  not  impossible,  to  say  with  confidence  wliich  of  these 
two  conceptions  is  appropriate  to  the  facts  in  evidence.  Thus,  a  loco- 
motive, which  is  clearly  a  piece  of  machinery  so  far  as  tlie  engineer 
and  firemen  are  concerned,  is  jnst  as  clearly  something  which  makes 
the  place  of  work  unsafe  as  regards  a  trackman  who  is  run  down  by 
it.  Under  the  circumstances  here  suggested,  the  duties  of  the  in- 
jured person  have  no  connection  with  the  instrumentality  which 
causes  his  injury.  But  it  is  obvious  that  the  same  ambiguous  situa- 
tion may  also  present  itself  where  his  duties  have  such  a  connection. 
For  example,  the  same  machine  may,  as  regards  the  operation,  be  con- 
ceived of  merely  as  a  heavy  object  which,  if  not  properly  secured,  is 
likely  to  fall  on  him,  or  as  an  apparatus  which,  if  defective  in  certain 
ways,  may  injure  him  while  it  is  performing  the  functions  for  which 
it  is  designed.     Compare,  also,  the  cases  referred  to  in  the  last  note. 

These  considerations  suggest  the  advisability  of  basing  the  classi- 
fication of  the  cases  upon  the  principles  which  are  applicable  to  all  in- 
organic instrumentalities  alike,  rather  than  on  an  assumed  essential 
distinction  between  tlie  place  of  work  and  the  appliances  by  which  tlie 
work  is  done.  The  general  discussion  of  the  master's  duties  in  chap- 
ters II. -VII.  has  therefore  been  conducted  along  the  lines  tlius  indi- 
cated. But  in  chapter  viii.  this  discussion  has  been  supplemented  by 
collating  the  authorities  with  special  reference  to  the  concrete  facts  in 
evidence,  for  the  purpose  of  bringing  out  with  greater  distinctness  the 
effect  of  the  principles  involved,  and  tlie  remarkably  conflicting  views 
which  the  different  courts  hold  with  respect  to  the  liability  of  the 
master  for  injuries  due  to  the  same,  or  virtually  the  same,  conditions. 

Suitable  instrumentalities  are  obviously  not  provided  in  any  rea- 
sonable sense  of  the  word,  unless  they  are  not  only  suitable  when  they 
are  first  brought  into  use,  but  also  maintained  in  a  suitable  condition 
as  long  as  they  remain  in  use.  Hence,  it  has  uniformly  been  held 
that  the  duty  now  under  review  is  continuous,  and  requires  that  the 
various  instrumentalities  should  be  kept  up  to  the  obligatory  standard 
of  safety  by  proper  repairs,  or  by  replacing  worn-out  or  otherwise  de- 
fective pai'ts.     See  chapters  ix.^  xi.^  and  xii.^  post. 

It  is  clear  that  neither  the  duty  of  original  supply,  nor  that  of  sub- 
sequent maintenance,  can  be  adequately  performed  without  subject- 
ing the  instrumentalities  to  a  more  or  less  minute  examination  for  tlie 
purpose  of  discovering  such  defects  as  may  not  be  obvious  and  pal- 
pable. Hence,  the  duty  of  active  inspection  may  be,  and  usually  is, 
regarded  as  incidental  to,  and  deducible  from,  those  duties.  But 
from  a  merely  logical  point  of  view  it  may  evidently  be  considered 
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as  one  wliich  arises  out  of  the  general  duty  to  see  that  the  business  is 
conducted  on  a  safe  system.     See  chapter  xv.,  post. 

8,  Duty  to  see  that  the  organic  instrumentalities  are  fitted  for  their 
functions  and  adequate  in  number. — The  subject-matter  of  this  duty 
consists  of  (1)  the  servants  themselves;  (2)  such  animals  as  may  be 
used  as  a  part  of  the  business  organism. 

a.  Servants. —  (See  also  chapter  xiii.,  post.)  The  duty  of  seeing 
that  each  servant  is  competent  for  his  position  is  predicated  witli  a 
view,  both  to  his  own  security,  and  to  the  security  of  his  fellow 
servants. 

Under  both  of  these  aspects  the  duty  suggests,  as  an  incidental  ob- 
ligation, that  of  giving  instructions  to  the  servant  in  any  case  in 
which  his  ignorance  of  the  proper  methods  of  work  is  likely  to  be  a 
source  of  danger  either  to  himself  or  to  other  employees.  But,  like 
other  incidental  obligations,  this  may  also  be  viewed  as  one  of  those 
which  appertain  to  the  main  duty  to  see  that  the  instrumentalities  are 
safely  used.     See  next  section. 

It  should  be  observed,  moreover,  that,  in  so  far  as  the  obligation  to 
instruct  is  concerned  merely  with  the  safety  of  the  person  to  whom 
the  instruction  is  to  be  given,  it  may  also  be  deduced  from  the  consid- 
eration that  the  imparting  of  information  which  enables  a  servant  to 
appreciate  fully  the  risks  of  the  employment  will,  at  the  very  least, 
entitle  the  master  to  go  to  the  jury  upon  the  question  whether  the  ac- 
tion is  not  barred  by  one  or  other  of  the  three  defenses  which  are 
based  upon  the  servant's  knowledge,  or,  as  most  of  the  authorities 
hold,  will  absolutely  prevent  recovery,  as  a  matter  of  law.  In  this  in- 
stance, accordingly,  the  obligation  may  be  viewed  as  one  which  is 
predicated  either  for  the  reason  that  an  uninstructed  servant  is  not 
competent  for  his  position,  or  for  the  reason  that,  by  discharging  it, 
the  master  shifts  to  the  servant  the  responsibility  for  such  injuries  as 
may  result  from  the  existence  of  the  risks  which  are  the  subject-mat- 
ter of  the  instructions. 

The  continuous  nature  of  this  duty  is  not  less  indisputable  than  in 
the  case  of  inorganic  instrumentalities.  But,  owing  to  the  different 
character  of  the  instrumentality  to  be  dealt  with,  the  performance  of 
the  duty  must  be  effected  in  a  different  way.  An  incompetent  serv- 
ant cannot  be  convertecl  into  a  competent  one  in  the  same  way  as  a  de- 
fective apparatus  can  be  converted  into  a  sound  one,  though  perhaps 
it  is  theoretically  possible  to  argue  that,  where  a  servant  is  hired  for 
a  definite  period,  and  during  that  period  his  physical  or  mental  fac- 
ulties become  so  far  impaired  by  sickness  that  his  condition  becomes 
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a  source  of  abnormal  danger  to  liimself  and  to  his  fellow  workmen, 
the  proper  course  for  the  master  to  pursue  is  to  suspend  him  from  his 
functions  until  his  health  has  been  restored,  and  during  such  suspen- 
sion to  furnish  him  with  suitable  medical  attendance.  When  the  in- 
competency of  a  servant  is  discovered  after  he  has  entered  the  em- 
ployment, the  only  remedies  usually  available  are  to  give  proper  in- 
structions, or  to  dismiss  him.  The  duty  associated  with  the  former 
of  these  remedies  has  been  already  adverted  to.  If  the  latter  remedy 
is  applied,  the  master  will  ordinarily  proceed  to  hire  a  new  servant, — 
a  situation  which  obviously  charges  him  with  the  same  obligations  as 
those  to  which  he  is  subject  when  he  is  hiring  the  original  staff  of 
assistants. 

The  conception  that  suitable  servants  are  to  be  provided  may  rea- 
sonably be  regarded  as  involving  the  conception  that  they  shall  not 
only  be  competent  when  considered  as  individual  units  in  the  business 
organism,  but  also  sufficient  in  number  for  the  proper  performance  of 
the  work.  But  it  is  clear  that  this  duty,  like  those  of  inspection  and 
instruction,  may  also  be  deduced  from  the  duty  to  conduct  the  busi- 
ness'on  a  safe  system.     See  chapter  xv.^  post. 

b.  Animals. — (See  also  chapter  xiv.^  post.)  The  methods  by 
which  dangers  due  to  the  viciousness  of  animals,  or  their  physical  in- 
capacity for  the  work  to  be  done,  or  tlie  inadequacy  of  their  number 
for  that  work,  are  customarily  remedied,  seem  to  bear  a  closer  anal- 
ogy to  those  which  are  applied  in  the  case  of  dangers  created  by  unfit 
servants,  than  to  those  which  are  produced  by  inorganic  instrumental- 
ities. In  both  instances  there  is  practically  no  resource  except  to 
substitute  a  suitable  instrumentality  for  the  unsuitable  one.  For 
this  reason  the  duty  predicated  with  respect  to  the  use  of  animals 
seems  to  be,  for  the  purposes  of  classification,  more  appropriately  as- 
sociated with  the  duty  of  hiring  suitable  servants  than  with  the  duty 
of  furnishing  suitable  machinery,  etc. 

9.  Duty  to  see  that  the  instrumentalities  are  so  used  that  the  servants 
will  not  be  exposed  to  unnecessary  dangers. —  The  distinctive  and 
characteristic  elements  of  the  duty  to  see  that  the  instrumentalities 
are  safely  used  are  obviously:  (1)  General  orders  issued  for  the 
guidance  of  the  servants.  (2)  Particular  orders  with  reference  to 
the  details  of  the  work  during  its  progress. 

As  regards  general  orders,  the  master  may  be  conceived  to  be  sub- 
ject to  three  obligations:  (1)  To  frame  suitable  rules  and  regula- 
tions. (2)  To  bring  those  rules  and  regulations  to  the  knowledge  of 
the  servants  for  whose  benefit  they  are  framed.      (3)  To  carry  out 
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those  rules  and  regulations  in  such  a  manner  that  the  objects  for 
which  they  are  framed  may  be  attained. 

But  it  is  obvious  that,  in  practice,  the  responsibility  of  the  master 
in  respect  to  the  second  and  tliird  of  these  obligations — more  espe- 
cially the  third — is  considerably  diminished  by  the  operation  of  the 
doctrine  of  common  employment.     See  chapters  xxvi.-xxxii.^  post. 

A  similar  remark  is  applicable  to  tlie  duty  of  the  master  in  respect 
to  particular  orders,  except  in  those  cases  in  which  he  is  himself  su- 
perintending the  work ;  for,  according  to  the  theory  accepted  in  most 
jurisdictions,  a  servant  cannot  recover  for  injuries  caused  by  compli- 
ance with  the  directions  of  a  superior  servant  who  is  not  a  vice  princi- 
pal.    See  chapter  xxviii.,  post. 

Under  this  head,  also,  as  already  mentioned,  may  be  classed,  as 
subsidiary  obligations,  the  duties  of  inspection,  of  imparting  neces- 
sary information,  and  of  seeing  that  the  work  is  not  undertaken  with 
an  inadequate  number  of  servants.  Frequently,  indeed,  the  methods 
by  which  the  proper  performance  of  these  duties  shall  be  secured  are 
a  matter  specifically  provided  for  in  the  rules  and  regulations  framed 
by  the  master. 

Under  one  of  its  aspects  the  duty  of  imparting  information  is  al- 
most purely  administrative, — that  is  to  say,  where  its  subject-matter 
is  a  transitory  risk  arising  out  of  the  details  of  the  work.  And  here, 
again,  it  is  proper  to  remark  that  the  breach  of  the  duty  of  warning 
servants  as  to  such  risks  will,  in  most  jurisdictions,  seldom  constitute 
a  cause  of  action,  for  the  reason  that  in  practice  it  is  ordinarily  dis- 
charged by  employees  who  are  not  vice  principals. 

C.  Limits  of  the  master's  duty  to  protect  the  seevaitt. 

10.  Master  liable  for  his  personal  negligence,  of  whatever  kind  it 
may  be. —  There  is  no  exception  to  the  rule  that  the  violation  by  the 
master  himself  of  any  of  the  duties  enumerated  in  the  foregoing  sec- 
tions constitutes  a  cause  of  action  in  favor  of  a  servant  who  is  injured 
thereby.-'     A    prima    facie   right    to    indemnity    exists,    therefore, 

'  "For  his  own  personal  negligence  a  suits  to  the  servant  from  the  direct  act 

master  was  always  liable,  and  still  is  or  negligence  of  the  master, — as,  where 

liable,  at  common  law,  both  to  his  own  he    is    personally  present,    superintend- 

workmen  and  to  the  general  public  who  ing  the  work  and  giving  orders, — he  is 

come  upon  his  premises  at  his  invita-  answerable  for  the  damages  to  the  same 

tion   on   business    in   which    he   is  con-  extent  as  if  the  relation  of  master  and 

cerned."     Bowen,   L.   J.,   in   Thomas   v.  servant  did  not  exist."    Lorentz  v.  Roh- 

Quartermaine   (1887)     L.    R.    18    Q.  B.  inson   (1883)     61    Md.    64.     "Whenever 

Div.   685,   691,  57   L.  T.  N.   S.   537,   35  the  injury  results  from  the  actual  neg- 

Week.  Rep.   555,   50  L.  J.   Q.  B.  N.   S.  ligence  or  misfeasance  of  the  principal, 

340.     51     J.     P.     516.     "If     injury   re-  he  is  liable  as  well  in  the  case  of  one 
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whether  the  master's  culpability  was,  under  the  doctrine  prevailing 
in  the  jurisdiction  where  the  accident  occurred,  one  appertaining  to 
the  perfoiTnance  of  a  duty  belonging  to  the  non-delegable  class,^  or  a 
mere  detail  of  the  work.^ 

An  obvious  corollary  of  this  principle  is  that  the  defense  of  com- 
inon  employment  is  not  available  where  the  person  whose  negligence, 
caused  the  injury  is  a  partner  of  the  defendant,  as  well  as  a  fellow 
workman  of  the  injured  person.* 

So,  also,  a  corporation  is  liable  for  the  personal  negligence  of  a  di- 
rector.** 

of  his  servants  as  in  any  other."  Kee-  protected  by  the  customary  bonnet)  ; 
gan  v.  Western  R.  Corp.  (1853)  8  N.  Bradbury  v.  Goodwin  (1886)  108  Ind. 
Y.  175,  180,  59  Am.  Dec.  476.  "The  286,  9  N.  E.  302  (negligent  construc- 
doctrine  that  a.  servant  on  entering  the  tion  of  an  anchorage  to  be  used  in  mov- 
service  of  an  employer  takes  on  him-  ing  a  heavy  safe)  ;  Stevens  v.  Howl 
self,  as  a  risk  incidental  to  the  service,  (1890)  28  Neb.  547,  44  N.  W.  865  (de- 
the  cliarce  of  injury  arising  from  the  fcctive  scaffold  erected  under  def end- 
negligence  of  fellow  servants  engaged  ant's  o^vn  superintendence)  ;  Scott  v. 
in  the  common  employment  has  no  ap-  Craig  (18G2)  24  Se.  Sess.  Cas.  3d 
plication  in  the  case  of  the  negligence  series,  789  (same  facts)  ;  Sweain  v. 
of  an  employer.  Though  the  chance  of  Donahue  (1899)  105  Wis.  142,  81  N. 
injury  from  the  negligence  of  fellow  W.  119  (skid  which  was  being  pulled 
servants  may  be  supposed  to  enter  into  out  of  its  bed  suddenly  became  loose 
the  calculation  of  a  servant  in  under-  and  swung  around  and  struck  the  plain- 
taking  the  service,  it  would  be  too  much  tiflf,  who  had  not  been  duly  warned  by 
to  say  that  the  risk  of  danger  from  the  the  master  as  to  what  was  going  on)  ; 
negligence  of  a  master  when  engaged  Finneghan  v.  Peters  (1861)  2  Sc.  Sess. 
with  him  in  their  common  work  enters  Cas.  2d  series,  260;  Haley  v.  Case 
in  like  manner  into  his  speculation.  (1886)  142  Mass.  316,  7  N.  E.  877; 
From  a  master  he  is  entitled  to  expect  Flynn  v.  Harlow  (1892)  46  N.  Y.  S.  R. 
the  care  and  attention  which  the  supe-  872,  19  N.  Y.  Supp.  705  (building  con- 
rior  position  and  presumable  sense  of  tractor  subjected  floor  of  scaffold  to 
duty  of  the  latter  ought  to  command."  twice  the  weight  it  was  intended  to 
Ashirorth  v.  Stanwix  (18G1)  3  El.  &  bear);  Wood  v.  Pitfield  (1887)  26  N. 
El.  701,  7  Jur.  N.  S.  467,  30  L.  J.  Q.  B.  B.  210  (master  held  liable  for  a  defec- 
N.  S.  183,  4  L.  T.  N.  S.  S.t.  tive  rope).  A  declaration  is  not  de- 
'  Roberts  v.  Smith  (1857)  2  Hurlst.  murrable  which  is  susceptible  of  being 
&  N.  213,  3  Jur.  N.  S.  469,  26  L.  J.  construed  in  such  a  sense  that  the  in- 
Exch.  319  (master  builder  directed  jury  may  have  been  caused  by  the  neg- 
scaffold  to  be  constructed  from  poles  ligence  either  of  the  defendant  himself 
known  to  be  unsound)  ;  Kaspari  v.  or  of  one  occupying  the  position  of  gen- 
Marsh  (1889)  74  Wis.  562,  43  N.  W.  eral  manager.  Macdonald  v.  Dick 
308  (master  supervised  erection  of  de-  (1874)  34  U.  C.  Q.  B.  623. 
fective  scaffold)  ;  Sco«  V.  Omy  (1862)  ^  Folk  v.  Sohaeffer  (1898)  186  Pa. 
24  Sc.  Sess.  Cas.  3d  series,  789,  34  Sc.  253,  40  Atl.  401;  Moran  v.  Harris 
Sess.  Jur.  401  (similar  facts);  Stan-  (1884)  63  Iowa,  390,  19  N.  W.  278 
wick  y.  Biiller-Ryan  Go.  (1896)  93  Wis.  (master  operated  machinery  negligent- 
430,    67    N.   W.    723     (master    specially  ly). 

directs  the  use  of  a  defective  stringer  *  Ashicorth  v.   Stanioix    (1861)    3   El. 

in   a  particular   place   in   a   scaffold)  ;  &  EI.  700,  7  Jur.  N.  S.  467,  30  L.  J.  Q. 

Mellors  v.  Shaw     (1861)     1    Best   &    S.  B.  N.  S.  183,  4  L.  T.  N.  S.  85;  Webster 

437,  30  L.  J.  Q.  B.  N.  S.  333,  7  Jur.  N.  v.    Foley    (1892)     21    Can.    S.    C.    580; 

S.  845    (mine  owner  who  was  his  own  Rhoades  v.  Varney    (1898)    91  Me.  222, 

manager  held  liable  where  a  large  stone  39  Atl.  552. 

fell  from  the  side  of  a  shaft  on  a  miner  °  Han-ison  v.  Detroit,  L.  £  2V.  R.  Co. 

while   he   was   ascending   a   shaft   in  a  (1890)    79  Mich.   409,   7   L.   R.  A.   623, 

hoisting   cage  which   was   not  properly  44  N.  W.  1034;  Warner  v.  Erie  R.  Co. 
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The  master  cannot,  of  course,  be  made  liable  on  the  ground  of  his 
personal  interference  in  the  work,  unless,  while  so  interfering,  he  was 
guilty  of  some  specific  act  of  negligence,  anu  that  act  was  an  efficient 
cause  of  the  injury  in  suit.*"' 

The  right  of  a  servant  to  recover  for  injuries  caused  by  positive 
acts  of  negligence  on  the  master's  part  while  the  work  is  in  progress 
cannot  be  defeated  by  showing  that  he  has  frequently  done  similar 
acts  on  previous  occasions.  The  doctrine  of  assumption  of  risks  has 
)!'"  application  to  such  a  case.^ 

11.  Master  who  does  not  exercise  personal  supervision,  not  liable  for 
<;he  manner  in  which  the  details  of  the  work  are  carried  out. —  Except 
in  the  cases  in  which  the  master  is  himself  directing  the  work  in 
hand,  his  obligation  to  protect  his  servants  does  not  extend  to  protect- 
ing them  from  the  transitory  risks  which  are  created  by  the  negli- 
gence of  the  servants  themselves  in  carrying  out  the  details  of  that 
work.  In  other  words,  the  rule  that  the  master  is  bound  to  see  that 
the  environment  in  which  a  servant  performs  his  duties  is  kept  in  a 
reasonably  safe  condition  is  not  applicable  where  that  environment 
becomes  unsafe  solely  through  the  default  of  that  servant  himself,  or 
of  his  fellow  employees.  It  is  obvious  that  this  is  merely  an  alterna- 
tive way  of  stating  the  effect  of  the  doctrines  of  contributory  negli- 
gence and  common  employment.-'  The  limits  of  the  master's  respon- 
sibility in  this  direction  will,  therefore,  be  more  appropriately  treated 
in  that  portion  of  the  treatise  in  which  those  defenses  are  discussed. 
(Chapters  xix.,  xxvi.— xxxn.)  It  will  be  seen,  from  the  cases  col- 
lected in  chapter  xxxii.^  in  v/hich  the  subject  of  vice  principalship  as 

(1867)  49  Barb.  558^  Reversed,  but  not  fered  in  the  erection  of  the  scaflfoldlng 
as  to  this  point,  in  (1868)  39  N.  Y.  which  fell,  or  the  servant  whose  negli- 
468;  Texas  Mexican  It.  Co.  v.  Whit-  gence  caused  the  injury  was  ineompe- 
more  (1883)  58  Tex.  276.  In  Matthews  tent,  they  must  find  for  the  plaintiff). 
V.  Hamilton  Powder  Co.  (1887)  14  '  Gvlf,  G.  &  8.  F.  B.  Go.  v.  Brent- 
Ont.  App.  Rep.  261,  it  was  held  that,  ford  (1891)  79  Tex.  619,  15  S.  W.  561. 
where  a  director  of  a  company  in-  '  The  logical  connection  of  ideas  is 
structs  the  superintendent  of  the  works  indicated  by  the  following  passage  in 
to  have  certain  machinery  repaired,  an  oft-cited  ease:  "The  obligation  of 
and  a  servant  is  injured  owing  to  the  a  master  to  provide  reasonably  safe 
failure  of  the  superintendent  to  make  places  and  structures  for  his  servants 
the  repair,  the  intervention  of  the  di-  to  work  upon  does  not  impose  upon  him 
rector  in  respect  to  the  giving  of  the  the  duty  ...  of  keeping  a  build- 
order  is  not  such  as  to  take  the  case  ing  which  they  are  employed  in  ereet- 
out  of  the  general  rule  that  a  master  is  ing  in  a  safe  condition  at  every  mo- 
not  liable  for  the  defaults  of  a.  coem-  ment  of  their  work,  so  far  as  its  safe- 
ployee.  ty   depends   upon   the  due  performance 

'Tarrant  v.    Welt    (1856)    18   C.   B.   of   their   work   by   them    and  their  fel- 
797,  25  L.  J.  C.  P.  N.  S.  261,  per  Jer-   lows."     Armour    v.    Hahn     (1884)    111 
vis,  Ch.  J.    (declaring  incorrect  an  al-   U.  S.  313,  28  L.  ed.  440,  4  Sup.  Ct.  Rep. 
temative  direction  by   which   the   jury   433. 
were  told  that  if  the  defendant  inter- 
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deduced  from  the  character  of  the  act  is  dealt  with,  that,  under  cer- 
tain circumstances,  the  master  is  free  from  liability  for  negligence 
committed  by  the  servants  themselves,  not  only  in  the  use,  but  even  in 
the  selection,  preparation,  and  maintenance,  of  the  instrumentalities. 

12.  Master  not  liable  for  injuries  caused  by  abnormal  conditions  of 
which  he  has  no  notice,  actual  or  conslruetive. —  Another  principle 
which  qualifies  very  largely  the  responsibility  of  a  master  is  that  no 
action  can  be  maintained  against  him  for  an  injury  caused  by  ab- 
normal risks,  unless  he  knew,  or  ought,  as  a  reasonably  prudent  man, 
to  have  known,  of  the  existence  of  those  risks.  This  subject  will  be 
fully  discussed  and  developed  in  chapters  x.  and  xi. 

13.  Extent  of  a  master's  duty  to  protect  a  servant  against  casualties 
not  due  to  his  negligence. —  The  cases  under  this  head  fall  into  two 
classes:  (1)  Those  in  which  the  question  was  whether  the  master 
was  bound  to  provide  means  to  lessen,  alleviate,  or  prevent  the  harm- 
ful results  of  such  an  event  as  that  which  caused  the  injury  com- 
plained of;  (2)  those  in  which  the  point  to  be  determined  was 
wliether,  after  some  catastrophe  had  actually  occurred,  he  did  all  that 
a  prudent  man  could  have  done  to  minimize  its  consequences. 

As  regards  the  first  class,  it  is  well  settled  that,  apart  from  statute, 
a  master  is  not  required  to  construct  his  instrumentalities,  or  so  to 
arrange  the  place  where  his  servants  work,  that  they  shall  be  pro- 
tected from  the  consequences  of  a  casualty  for  which  he  is  not  respon- 
sible.i 

^  In  Jones  v.  Granite  Mills  (1878)  safety  of  the  servant  from  the  conse- 
126  Mass.  84,  30  Am.  Rep.  661,  it  was  quence  of  a.  casualty  to  which  his  neg- 
argued  that  the  defendant  was  negli-  ligence  does  not  directly  contribute, 
gent  for  the  reason  that  he  had  not  The  common  law  gives  a  remedy  to  a 
constx'ucted  pi'oper  fire  escapes.  But  servant  who  is  injured  by  the  wrongful 
this  contention  was  rejected.  "We  or  negligent  act  of  the  master;  the  lia- 
know  of  no  principle  of  law,"  said  the  bility  arises  upon  the  doing  of  the  act. 
court,  "by  which  a  person  is  liable  in  But  the  common  law  goes  no  further; 
an  action  of  tort  for  mere  nonfeasance  it  does  not  provide  a  remedy  when  the 
by  reason  of  his  neglect  to  provide  master  is  not  responsible  for  the  aet, 
means  to  obviate  or  ameliorate  the  con-  on  the  ground  that  he  has  omitted  to 
sequences  of  the  act  of  God,  or  mere  provide  means  to  avoid  its  consequen- 
accident,  or  the  negligence  or  miscon-  ces."  In  another  case  arising  out  of 
duct  of  one  for  whose  acts  towards  the  the  same  accident,  Keith  v.  Granite 
party  suffering  he  is  not  responsible.  Mills  (1878)  126  Mass.  90,  30  Am.  Rep. 
If  such  a  liability  could  exist  it  would  666,  the  plaintiff  requested  the  judge 
be  difficult,  if  not  impossible,  to  fix  any  to  instruct  the  jury  that  it  was  the 
limit  to  it.  And  we  are  therefore  of  duty  of  the  defendant  ( 1 )  to  provide 
opinion  that  it  is  no  part  of  the  duty  proper  and  suitable  means  of  extin- 
of  a  master  to  his  servant,  employed  in  guishing  fire,  (2)  proper  and  suitable 
a  building  properly  constructed  for  the  ways  and  means  of  escape,  and  (3)  of 
ordinary  business  carried  on  within  it,  giving  alarm  to  its  servants  in  case  of 
in  the  absence  of  a  statute  requirement,  fire  "^he  judge  instructed  tlie  jury 
to  provide  means  of  escape  from  it,  or  that  it  the  room  in  which  the  plaintiff 
to  have  remedial  agencies  at  hand  to  was  at  work  was  a  soiitable  place,  and 
alleviate  the  results,  or  to  insure  the   there  were  proper  and  suitable  means 
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The  true  doctrine  applicable  to  the  second  class  of  cases  is,  in  one 
of  its  aspects  at  least,  equally  clear.  If  the  conditions  which  caused 
the  injury  supervened  suddenly,  and  were  such  that  the  master  was 
not  bound  to  anticipate  that  they  would  arise,  he  cannot  be  charged 
with  negligence,  unless  he  had  notice,  actual  or  constructive,  of  the 
danger,  at  least  long  enough  before  the  injury  was  inflicted  to  have 
enabled  him  to  form  an  intelligent  opinion  as  to  the  means  by  which 
the  injury  might  be  avoided  and  to  apply  the  appropriate  remedy.^ 
Compare  the  cases  in  chapter  ix.  with  regard  to  the  obligation  to  rem- 
edy defective  conditions.  But  there  seems  to  be  some  divergence  of 
opinion  as  to  the  master's  liability  where  the  effect  of  the  catastrophe 
Avas  to  put  the  servant  in  jeopardy  for  some  considerable  period  of 
time,  and  the  gravamen  of  the  complaint  is  that  the  master  did  not 
take  proper  measures  to  extricate  him.  Some  cases  proceed  upon  the 
theory  that,  when  an  employee,  without  fault  on  the  master's  part,  is 
placed  in  a  dangerous  or  painful  situation,  the  master  is  under  uo 
positive  legal  duty  of  exercising  all  reasonable  care  and  diligence  to 
effect  such  employee's  speedy  release.  Being  in  no  way  responsible 
for  the  unfortunate  occurrence,  the  master,  it  is  declared,  cannot  be 
said  to  be  guilty  of  a  tort  for  the  reason  that  he  does  not  promptly 
take  active  steps  in  coming  to  the  rescue.  The  only  duty  arising  un- 
der such  circumstances  is  deemed  to  be  one  of  humanity,  and  for  a 
breach  thereof  the  law  does  not  impose  any  liability.^ 

of  extinguishing  fire,  and  the  means  of  of  providing  means  of  escape,  and  is  to 
egress  and  escape  were  suitable  and  be  governed  by  the  same  principles." 
proper,  and  in  order  and  ready  for  use,  ^  Independent  Tug  Line  v.  Jacobson 
the  plaintiff  could  not  recover.  Com-  (1898)84  111.  App.  684;  United  States 
menting  on  this  instruction,  the  court  Exp.  Go.  v.  McCluskey  (1898)  77  111. 
said  that,  as  applied  to  the  first  re-  App.  56,  citing  Chicago,  B.  &  Q.  R.  Co. 
quest,  it  was  suificiently  favorable  to  v.  Johnson  (1882)  103  III.  512. 
the  plaintiff,  and  proceeded  thus:  '  Allen  v.  Hixson  (1900)  111  Ga.  460, 
"Even  if  it  was  the  duty  of  the  defend-  36  S.  E.  810.  In  Stager  v.  I'roy  Laun- 
ant,  in  a  case  like  this,  to  provide  prop-  dry  Co.  (1901)  38  Or.  480,  53  L.  R.  A. 
er  means  ,of  extinguishing  fire,  and  to  459,  63  Pac.  645,  where  a  servant  sued 
have  the  same  ready  for  use,  the  jury  for  an  injury  received  by  her  hand  be- 
have found  the  duty  to  have  been  per-  ing  caught  between  the  rollers  and  the 
formed.  Upon  the  second  request,  the  drum  of  a  mangle,  and  it  was  shown 
instructions  were  also  sufficiently  fa-  that  the  injury  was  aggravated  by  the 
vorable  to  the  plaintiff.  For  the  rea-  fact  that  it  remained  in  the  machine 
sons  stated  in  Jones  v.  Granite  Mills,  for  some  time  because  the  managers 
the  presiding  judge  might  properly  did  not  know  how  to  operate  the  ma- 
have  declined  to  submit  that  question  chine  to  release  it,  but  that  they  did 
to  the  jury.  .  .  .  The  third  in-  what  they  could  to  extricate  the  plain- 
struction  requested  was  properly  re-  tiff, — it  was  held  to  be  error  to  instruct 
fused.  It  is  no  part  of  the  master's  duty  the  jury  that,  if  the  plaintiff  was  in 
to  his  servants  to  provide  special  means  fault,  and  brought  the  injury  on  her- 
of  notifying  them  of  a  fire  or  other  cas-  self,  she  was  still  entitled  to  recover  if 
ualty  occurring  on  his  premises.  The  the  defendant  failed  to  do  any  act 
duty  here  sought  to  be  imposed  upon  which  would  minimize  her  injury, 
the  master  is  of  the  same  kind  as  that  Upon    the    whole,    the    case    last    cited 


§13] 


GENERAI.  PRINCIPLES. 


17 


It  seems  that,  under  some  circumstances,  culpability  may  be  predi- 
cable  of  the  failure  to  warn  a  servant  who  is  endangered  by  the  occur- 
I'ence  of  a  casualty  of  the  class  discussed  in  this  section.  See  §  209a, 
post. 


seems  to  embody  the  more  correct  prin- 
ciple. Questions  of  this  type  ought, 
it  is  submitted,  to  be  decided  by  the 
jury,  and  should  not  be  treated  as  if 
they  were  concluded  by  an  absolute 
rule  of  law  absolving  the  master  under 
such  circumstances.  That  the  owner 
Vol.  I.  M.  &  S.— 2. 


of  a  mine  may  be  held  liable  if  his  su- 
perintendent fails  to  adopt  proper 
methods  for  saving  the  lives  of  laborers 
caught  in  the  mine  in  which  a  fire  has 
broken  out,  was  held  in  Bessemer  Land 
&  [mprov.  Go.  v.  Campbell  (1898)  121 
Ala.  50,  25  So.  793. 


CHAPTEE  11. 

WHAT   DEGREE   OF   CARE   A   MASTER   IS   BOUISTD   TO   EXERCISE   FOR 
THE  PROTECTION  OF  HIS  SERVANT. 

A.  Generally. 

14.  Master  bound  to  exercise  as  much  care  as  a  prudent  man  would  exercise 

under  the  circumstances. 

15.  Master  not  bound  to  exercise  more  care  than  a  prudent  man. 

16.  Care  exercised  is  to  be  proportioned  to  the  dangers  to  which  the  serv- 

ant is  exposed. 
a.  Rule  applied  to  the  disadvantage  of  the  master. 
6.  Rule  applied  to  the  advantage  of  the  master. 

16a.  Master's  violation  of,  or  compliance  with,  a  rule  made  by  himself;  im- 
plication from. 

I6b.  Right  to  rely  upon  the  recommendations  and  advice  of  others. 

17.  Comparison  between,  the  degrees  of  care  owed  to  a  servant  and  to  a 

stranger. 

B.  Standard  of  due  care;  now  far  qualified  by  the  minority  of  the  servant. 

18.  Negligence  not  inferable  from  the  mere  employment  of  a  minor  to  do 

dangerous  work. 

19.  Greater  care  must  be  exercised  for  the  protection  of  young  servants. 

20.  Limits  of  this  obligation. 

21.  Employment  of  minor  without  his  father's  consent;  effect  of. 

A.  Geweeally. 

14.  Master  l)ound  to  exercise  as  much  care  as  a  prudent  man  would 
exercise  under  the  circumstances. —  The  rule  defining  the  nature  and 
extent  of  the  master's  obligation  with  respect  to  the  condition  of  the 
agencies  of  his  business  may  be  stated  in  its  most  general  form  as  fol- 
lows :  The  degree  of  care  required  of  an  employer  in  protecting  his 
employees  from  injury  is  the  adoption  of  all  reasonable  means  and 
precautions  to  provide  for  the  safety  of  his  servants  while  in  the  per- 
formance of  their  work.^     What  shall  be  deemed  "due  care"  is  to  be 

'■Dobbins  v.  Broivn  (1890)  119  N.  Y.  N.  S.  918.  A  master  "is,  no  doubt, 
188,  23  N.  E.  537.  "If  the  employment  bound  to  provide  for  the  safety  of  his 
is  of  a.  dangerous  nature,  a  duty  lies  servant  in  the  course  of  his  employ- 
on  the  employer  to  use  all  reasonable  ment,  to  the  best  of  his  judgment,  in- 
precautions  for  the  protection  of  the  formation,  and  belief."  Priestley  v. 
servant."  Romer,  L.  J.,  in  Williams  v.  Fowler  (1837)  3  Mees.  &  W.  1,  Murph. 
Birmingham  Battery  &  Metal  Co.  &  H.  305,  1  Jur.  987, 
(1899)   2  Q.  B.  338,  345,  68  L.  J.  Q.  B. 

vl8 
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"estimated  on  a  consideration  of  the  facts  of  each  particular  ease."^ 
It  is  "such  care  as  reasonable  and  prudent  men  would  use  under  sim- 
ilar circumstances."^  The  care  which  such  a  man  is,  for  the  pur- 
poses of  this  rule,  assumed  to  exercise,  is  that  which  he  would  exer- 
cise for  his  own  safety  if  the  instrumentality  in  question  was  fur- 
nished for  his  own  personal  use.*  That  is  to  say,  a  master  is  re- 
quired to  furnish  "such  [appliances]  as  a  prudent  man  would  fur- 
nish if  his  own  life  were  exposed  to  the  danger  that  would  result  from 
unsuitable  or  unsafe  appliances."® 


'Clarke  v.  Holmes  (1862)  7  Hurlst. 
&  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8 
Jur.  N.  S.  992,  10  Week.  Rep.  405,  per 
Byles,  J. 

'Bertha  Zinc  Co.  v.  Martin  (1895) 
93  Va.  791,  22  S.  E.  869.  "The  test  of 
negligence  is  the  presence  or  absence  of 
that  degree  of  care  which  ordinarily 
prudent  persons  are  accustomed  to  ob- 
serve about  the  same  or  similar  affairs 
in  the  same  or  similar  circumstances." 
Guinard  v.  Knapp-Stout  &  Go.  Go. 
(1897)  95  Wis.  482,  70  N.  W.  671.  To 
same  effect,  see  Bergquist  v.  Ghandler 
Iron  Go.  (1892)  49  Minn.  511,  52  N.  W. 
136.  The  standard  of  the  duty  to  use 
care  "is  fixed  by  reference  to  what  we 
should  expect  in  lilie  case  from  a  man 
of  ordinary  sense,  knowledge,  and  pru- 
dence." Pollock,  Torts,  p.  24.  A  few 
variants  of  this  form  of  expression  may 
be  quoted  for  purposes  of  illustration: 
"The  care  of  an  ordinarily  prudent  per- 
son." Ellis  V.  'New  York,  L.  E.  &  W. 
R.  Go.  (1884)  95  N.  Y.  546.  "Such 
care  as  a  prudent  man  would  exercise 
under  similar  circumstances."  Hous- 
ton &  T.  R.  Go.  V.  Oram  (1878)  49 
Tex.  341 ;  International  &  G.  N.  R.  Go. 
V.  Bell  (1889)  75  Tex.  50,  12  S.  W. 
321;  The  Oriental -v.  Barclay  (1897)  16 
Tex.  Civ.  App.  193,  41  S.  W.  117;  Gulf, 
G.  <&  8.  F.  R.  Go.  V.  8ohwabbe  (1892) 
1  Tex.  Civ.  App.  573,  21  S.  W.  706; 
Qu  in  tana  v.  Consolidated  Kansas  City 
Smelling  &  Ref.  Go.  (1806)  14  Tex. 
Civ.  App.  347,  37  S.  W.  369;  Huhm,  v. 
Missouri  P.  R.  Co.  (1887)  92  Mo.  440, 
4  S.  W.  937.  "Such  care  as  would  rea- 
sonably be  expected  of  a  prudent  mas- 
ter under  the  same  circumstances." 
Warner  v.  Chicago,  R.  I.  &  P.  R-  Co. 
(1895)  62  Mo.  App.  184.  "The  reason- 
able care  which  the  ordinarily  prudent 
and  careful  man  exercises  in  like  or 
similar  work."  Jungnitseh  v.  Michi- 
gan Malleable  Iron  Co.  (1895)  105 
Mich.  270,  63  N.  W.  296.  A  master  is 
"held  to  the  employment  of  every  pre- 


caution which  a  reasonably  prudent 
man  would  exercise  under  like  circum- 
stances." Pullman  Palace  Car  Go.  v. 
Laack  (1892)  143  111.  242,  18  L.  R.  A. 
215,  32  N.  E.  285;  Chicago  &  A.  R.  Go. 
V.  Mahoney  (1879)  4  111.  App.  262.  It 
is  not  error  to  refuse  an  instruction  to 
the  effect  that  a  master  is  released 
from  liability  to  an  employee  working 
in  a  dangerous  place,  simply  because 
the  injury  was  not  wilfully  inflicted. 
St.  Louis  &  T.   H.  R.   Co.  v.  Eggmann 

(1895)  60    111.   App.    291,    Aflirmed   in 

(1896)  161  111.  155,  43  N.  E.  620.  The 
degree  of  diligence  due,  respectively, 
between  employer  and  employee  under 
the  laws  of  another  state  will  be  held 
to  be  only  ordinary  diligence,  in  the  ab- 
sence of  evidence  to  the  contrary. 
Richmond    &    D.    R.    Go.    v.    Mitchell 

(1893)  92  Ga.  77,  18  S.  E.  290. 

''  Harley    v.    Buffalo    Car    Mfg.     Co. 

(1894)  142  N".  Y.  31,  36  N.  E.  813. 

^  Marsh  v.  Chickering  (1886)  101  N. 
Y.  396,  5  N.  E.  56.  No  negligence  is 
established  where  the  master  "took  as 
much  care  for  the  safety  of  his  serv- 
ants as  for  his  own  safety."  Sykes  v. 
Packer  (1882)  99  Pa.  465.  Compare 
the  statements  that  the  care  exacted  of 
a  master  is  that  which  "a  person  of 
ordinary  prudence  and  caution  would 
use  if  his  own  interests  were  to  be  af- 
fected, and  the  whole  risk  were  his 
own"  {Hoffman  v.  Dickinson  [1888] 
31  W.  Va.  142,  6  S.  E.  53)  ;  or,  "all  the 
care  and  caution  which  a  prudent  man 
would  ordinarily  take  for  the  safety 
and  protection  of  his  own  person  under 
the  same  circumstances"  (Brymer  v. 
Southern  P.  Co.  [1891]  90  Cal.  496,  27 
Pac.  371  [approving  of  an  instruction 
which  described  the  employer's  stand- 
ard of  duty  as  being  the  exercise  of 
"reasonable  and  ordinary  care,  skill, 
and  diligence"] )  ;  or,  "such  care  as  a 
prudent  man  would  exercise  for  his 
own  protection  if  his  own  person  or  life 
were  exposed  to  the  danger  which  would 
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In  the  case  of  a  corporation  the  obliga  tion  is  to  use  "such  watchful- 
ness, caution,  and  foresight  as,  under  all  the  circumstances  of  the  par- 
ticular service,  a  corporation  controlled  by  careful,  prudent  officers 
ought  to  exercise."® 

Tlje  phrases  used  by  judges  in  describing  the  nature  of  the  care 
^\'hich  this  ideally  prudent  man  may  be  supposed  to  employ  are  quite 
numerous  and  diversified.  For  purposes  of  illustration,  some  of 
these  phrases  are  tabulated  in  the  note  below ;  but  it  is  scarcely  neces- 
sary to  say  that  the  list  of  authorities  does  not  pretend  to  be  exhaust- 
ive as  regards  the  simpler  and  more  common  combinations  of  words. 
Additional  examples  of  similar  terminology  will  be  found  in  the  sub- 
sequent chapters  which  deal  with  the  master's  duties  as  to  Inspection 
(xi.),  Employment  of  Servants  (xin.),  and  Rules  (xv.).''^ 


result  from  their  use"  {Sappenfield  v. 
Main  Street  £  Agri.  Park  R.  Go.  [1891] 
91  Cal.  48,  27  Pae.  590)  ;  or,  "the  care 
and  diligence  which  a  man  of  ordinaiy 
prudence,  engaged  in  a  like  business, 
would  exercise  for  his  own  protection, 
and  the  protection  of  his  property" 
(Smnoi  v.  Mobile  &  M.  R.  Co.  [1880] 
67  Ala.  13,  18;  Louisville  &  N.  R.  Co. 
V.  Allen  [1885]  78  Ala.  494)  ;  or,  "that 
degree  of  care  which  very  careful  and 
prudent  men  exercise  in  their  own  af- 
fairs" (Louisville  &  N.  R.  Co.  v.  Davis 
[1890]  91  Ala.  487,  8  So.  552).  In 
Louisville  &  N.  R.  Go.  v.  McCoy  (1883) 
81  Ky.  403,  the  plaintiff  in  error  had 
obtained  from  the  trial  judge  an  in- 
struction to  the  effect  that  "ordinary 
care  is  that  degree  of  care  which  an 
ordinarily  careful  and  prudent  man 
usually  exercises  under  like  or  similar 
circumstances  in  taking  care  of  him- 
self, his  family,  or  his  property,  or  in 
the  transaction  of  his  business,  when 
the  same  may  endanger  the  safety  of 
others."  But  this  attempt  to  enlarge 
the  obligations  of  the  master  did  not 
succeed.  "It  is  against  the  laws  of  na- 
ture," said  the  court,  "to  expect  a  man 
of  the  greatest  prudence  to  take  the 
same  care  of  an  adult  engaged  in  the 
dangerous  employment  of  brakesman, 
which  he  has  voluntarily  taken  upon 
himself,  and  agreed  to  perform  with 
that  degree  of  care  upon  his  own  part 
•which  ordinarily  prudent  persons  of  his 
class  usually  take  in  protecting  them- 
selves from  danger,  as  he  would  of  his 
own  family  placed  in  a  like  predica- 
ment. For  what  would  not  a  husband 
and  father  hazard  to  protect  his  own 
family  from  the  ordinary  dangers  to 
which  a  brakesman  is  exposed?" 


"Wabash  R.  Co.  v.  McDaniels  (1882) 
107  U.  S.  454,  27  L.  ed.  U0.5,  2  Sup.  Ct. 
Rep.  932.  Or  "such  reasonable  care  as 
a  corporation  managed  by  prudent  men 
could  use."  Union  P.  R.  Go.  v.  O'Brien 
(1892)  1  C.  C.  A.  354,  4  U.  S.  App.  221, 
49  Fed.  538.  Or,  as  another  case  has 
it,  the  directors  are  required  to  exer- 
cise that  "reasonable  care,  skill,  and 
foresight  over  the  affairs  of  the  corpo- 
ration which  reasonable  and  prudent 
men  occupying  such  positions  ordinar- 
ily exercise  under  the  same  circum- 
stances." Warner  v.  Erie  R.  Go. 
(1868)   39  N.  Y.  468.       • 

'Care  (without  any  qualifying  epi- 
thet— rather  loosely  used,  arguendo). 
Arjers  v.  Richmond  £  D.  R.  Go.  (1888) 
84  Va."679,   5   S.   E.   582. 

Care  and  prudence.  Noyes  v.  Smith 
(1856)   28  Vt.  59,  65  Am.  Dee.  222. 

Diligence  and  circumspection.  Gov}- 
les  V.  Richmond  &  D.  R.  Co.  (1881)  84 
N.  C.  309,  37  Am.  Rep.  620. 

Skill,  care,  and  caution.  Porter  v. 
Hannibal  &  St.  J.  R.  Co.  (1879)  71 
Mo.  66,  36  Am.  Rep.  454;  Muirhead  V. 
Hannibal  &  St.  J.  R.  Co.  (1885)  19  Mo. 
App.  634  (instruction  to  that  effect  ap- 
proved in  these  two  cases ) . 

Ordinary  care.  Tarrant  v.  Webb 
(1856)^  25  L.  J.  C.  P.  X.  S.  261,  18  C. 
B.  79  (;  Texas  d  P.  R.  Co.  v.  Rhodes 
(1895)  18  C.  C.  A.  9,  30  U.  S.  App. 
561,  71  Fed.  145;  Broicn  v.  The  D.  S. 
Gage  (1872)  1  Woods,  401,  Fed.  Cas. 
Xo.  2,002;  Erskine  v.  China  Valley 
Beet-Sugar  Go.  (1895)  71  Fed.  270; 
^moot  V.  Mobile  &  M.  R.  Go.  (1882)  67 
Ala.  13;  Soulliventern  Teleph.  Co.  v. 
Woughter  (1892)  56  Ark.  206,  19  S.  W. 
575;  Mattheus  v.  Bull  (1897;  Cal.)  47 
Pac.  773;  Wells  v.  Goe   (1886)   9  Colo, 
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159,  II  Pac.  60;  Diamond  State  Iron  which  the  declaration  in  Priestley  v. 
Co.  V.  Giles  (1887)  7  Houst.  (Del.)  Fouler  (1837)  3  Mees.  &  W.  1,  Murph. 
556,  11  Atl.  189;  Chicago  Anderson,  &  H.  305,  1  Jur.  987,  was  held  to  be 
Pressed  Brick  Co.  v.  Hohkoiciak  (1892)  insufficient  were  deemed  unsatisfactory. 
45  111.  App.  317;  Consolidated  Coal  Co.  "The  declaration,"  said  the  court, 
V.  Scheller  (1892)  42  111.  App.  619;  "seems  to  have  been  considered  as  set- 
Indianapolis  d  Ht.  L.  R.  Go.  v.  Watson  ting  forth  a  right  of  action  growing  out 
(1888)114  Ind.  20,  15  N.  E.  824;  Louis-  of  a  contract  of  warranty;  whereas,  in 
viLle,  N.  A.  d-  G.  R.  Co.  v.  Bates  (1890)  fact,  it  alleged  substantially  that  from 
146  Ind.  564,  45  N.  E.  108;  Crcenleaf  the  relation  of  master  and  servant  there 
V.  Illinois  C.  R.  Co.  (1870)  29  Iowa,  14,  was  to  be  implied,  on  the  part  of  the 
4  Am.  Rep.  181;  St.  Louis,  Ft.  S.  cC-  W.  master,  a  contract  to  use  due  and 
R.  Go.  V.  Iruin  (1887)  37  Kan.  701,  16  proper  care.  If  the  implied  contract 
Pac.  140;  Atchison,  T.  <&  S.  F.  R.  Co.  were  that  the  master  should  use  ordi- 
V.  Holt  (1883)  29  Kan.  149;  Cherokee  nary  care  in  procuring  a  suitable  car- 
&  P.  Coal  ct  Min.  Go.  v.  Britton  (1896)  riage  and  suitable  fellow  servants  for 
3  Kan.  App.  292,  45  Pac.  100;  Illinois  the  plaintiff,  the  inconvenient  and  ab- 
C.  R.  Co.  V.  Billiard  (1896)  99  Ky.  surd  consequences  which  the  decision  in 
684,  37  S.  W.  75;  Britton  v.  Northern  that  case  seems  to  have  been  intended 
P.  R.  Co.  (1891)  47  Minn.  340,  50  N.  to  avoid  would  not  have  resulted  from 
W.  231;  KcoLcn  v.  St.  Louis  R.  Co.  holding  the  declaration  sufficient.  The 
(1897)  141  Mo.  86,  41  S.  W.  926;  terms  'ordinary  and  reasonable  care 
Burnes  v.  Kansas  City,  Ft.  S.  &  M.  R.  and  diligence'  have  an  exactly  defined 
Co.  (1895)  129  Jlo.  41,  31  S.  W.  347;  meaning  in  law,  and  perhaps  they 
Williams  v.  St.  Louis  &  S.  F.  R.  Co.  should  be  used  in  declarations  of  this 
(1803)     119    Mo.    316,    24    S.    W.    782;    kind." 

Wright  v.  Xcic  York  G.  R.  Co.  (1858)  Reasonable  care.  Smith  v.  Baker 
28  Barb.  80;  Chcsson  v.  John  L.  Roper  [1891]  A.  C.  325,  362,  60  L.  J.  Q.  B.  N". 
Lumber  Go.  (1890)  118  N.  C.  59,  23  S.  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P.  600, 
E.  925;  Gihhes  v.  Greenville  &  G.  R.  Co.  40  Week.  Rep.  392;  Williams  v.  Bir- 
(1883)  19  S.  C.  492;  East  Tennessee,  mingham  Battery  &  Metal  Co.  [1899] 
V.  &  G.  R.  Go.  V.  Aiken  (1890)  89  2  Q.  B.  338,  68  L.  J.  Q.  B.  N.  S.  918; 
Tenn.  245,  14  S.  W.  1082;  Gulf,  G.  &  Holland  v.  Tennessee  Coal,  I.  &  R.  Go. 
S.  F.  R.  Co.  V.  Silliphunt  (1888)  70  (1890)  91  Ala.  444,  12  L.  R.  A.  232, 
Tex.  623,  8  S.  W.  673;  Gulf,  G.  d  S.  F.  8  So.  524;  Mackey  v.  Baltimore  &  P.  R. 
R.  Co.  V.  Wells  (1891)  81  Tex.  685,  17  Go.  (1890)  8  Maekey,  282;  Colorado 
S.  W.  511;  Southuest  Virginia  Improv.  Midland  R.  Go.  v.  O'Brien  (1891)  16 
Go.  V.  Andrew  (1889)  86  Va.  270,  9  Colo.  219,  27  Pae.  701;  O'Keefe  v.  Na- 
S.  E.  1015;  Baltimore  &  0.  R.  Co.  v.  tional  Folding  Box  &  Paper  Go.  (1895) 
McKenzie  (1885)  81  Va.  71;  Ghesa-  66  Conn.  38,  33  Atl.  587;  Quinn  v. 
peake  &  0.  R.  Co.  v.  Lash  (1896;  Va.)  Johnson  Forge  Go.  (1892)  9  Houst. 
24  S.  E.  385;  Hoffman  v.  Dickinson  (Del.)  338,  32  Atl.  858;  Edward  Hiiics 
(1888)  31  W.  Va.  142,  6  S.  E.  53.  An  Lumber  Co.  v.  Ligas  (1898)  172  111. 
instruction  defining  the  extent  of  the  315,  50  N.  E.  225,  Affirming  (1896)  68 
master's  duty  by  this  epithet  is  unex-  111.  App.  523;  United  Slates  Rollinr; 
ceptionable.  Oibbes  v.  Greenville  &  G.  Stock  Go.  v.  Wilder  (1886)  116  111. 
R.  Go.  (1883)  19  S.  C.  492.  In  E.r,  100,  5  N.  E.  92;  Pioneer  Fireproof 
parte  Johnson  (1883)  19  S.  C.  492,  Gonstr.  Go.  v.  Hou-ell  (1901)  189  III. 
counsel  contended  that  the  true  meas-  123,  59  N.  E.  535;  Pennsylvania  Co.  v. 
ure  of  liability  was  "all  reasonable  and  Witte  (1896)  15  Ind.  App.  583,  43  N. 
proper  care,"  and  that  these  words  E.  319,  44  N.  E.  377;  Clark  County  Ce- 
should  have  been  used  in  the  instruc-  ment  Go.  v.  Wright  (1897)  16  Ind. 
tion.  But  the  court  said  it  did  not  see  App.  630,  45  N.  E.  817;  Corson  v.  Coal 
any  appreciable  difference  in  the  two  Hill  Coal  Go.  (1897)  101  Iowa,  224,  70 
phrases.  The  rule  that  ordinary  care  N.  W.  185;  Hannah  v.  Connecticut 
satisfies  the  requirements  of  the  law  River  R.  Go.  (1891)  154  Mass.  529,  28 
necessarily  involves  the  corollary  that  N.  E.  682;  Tierneij  v.  Minneapolis  &  St. 
an  employer  is  not  culpable  where  the  L.  R.  Co.  (1885)  33  Jlinn.  311,  53  Am. 
evidence  shows  that  a  "very  high  de-  Rep.  35,  23  N.  W.  229;  Broirn  v.  Her- 
gree  of  care"  had  been  exercised.  Al-  shey  Jjand  &  Lumber  Co.  (1896)  65 
Icrton  Packing  Cn.  v.  Egan  (1877)  86  Mo.  App.  162;  Comben  v.  Belleville 
111.  253.  In  Fifield  v.  Northern  R.  Go.  Stone  Co.  (1896)  59  N.  J.  L.  226,  36 
(1860)  42  N.  H.  225,  the  grounds  upon   Atl.   473;    Coppins  v.   New   York   G.  <& 
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B.  R.  R.  Co.   (1890)   122  N.  Y.  557,  25  Go.  v.  McEnery   (1879)    91  Pa.  185,  38 

N.   E.   915,   Affirming    (1888)    48   Hun,  Am.  Rep.  662. 

292;   Bailey  v.  Rome,   \v.  ci   0.  R.   Oo.  Ordinary    skill    and    care.     Pennsyl- 

(1893)    139  N.  Y.  302,   34  N.  E.  918;  vania  Co.  v.  Whitcomb   (1887)   111  Ind. 

Nutt  V.  Southern  P.  Co.   (1894)   25  Or.  212,  12  N.  E.  380;   Ghesson  v.  John  L. 

291,  35  Pac.    653;   Philadelphia,    W.  &  Roper  Lumler  Co.   (1896)   118  N.  C.  59, 

B.   R.   Co.   V.   Keenan    (1883)    103    Pa.  23  S.  E.  925. 

124;  Wannamaker  v.  Burke  (1886)   111  Ordinary  diligence    or  common    pru- 

Pa.  423,  2  Atl.  500;  Moore  v.  Pennsyl-  dence.     Central  R.  &  Bkg.  Go.  v.  Lanier 

vania  R.   Go.    (1895)    167   Pa.   495,   31  (1889)    83  Ga.  587,  10  S.  E.  279. 

Atl.   734;    Houston  &   T.   G.   R.   Go.   v.  Ordinary    care,    skill,    and    diligence. 

Myers    (1881)    55  Tex.   110;   Bonner  v.  Trinity  County  Lumber  Go.  v.  Denham 

La  None   (1891)   80  Tex.  117,  15  S.  W.  (1892)    85  Tex.  56,  19  S.  W.  1012. 

803;     Oliver     v.    Ohio     River     R.    Go.  Reasonable  care  and  caution   (or  pre- 

(1890)  42  W.  Va.  703,  26  S.  E.  444.  caution).     Missouri,  K.  &  T.  R.  Co.  v. 
Due  care.     Hewitt  v.  Flint  &  P.  M.  Baker    (1896;    Tex.    Civ.   App.)    37    S. 

R.   Go.    (1887)    67   Mich.  61,  34  N.  W.  W.    94     (instruction     embodying     this 

659;   Sanders  v.  Etiwan  Phospliate  Go.  phrase  is  wrongly  refused)  ;  Burlington 

(1883)   19  S.  C.  510;  Uttle  Rock  &  Ft.  &   C.  R.   Co.  v.  Uehe    (1892)    17   Colo. 

S.  R.   Go.  V.   Eubanks    (1886)    48  Ark.  280,   29   Pajc.    175;   Porter  v.   Hannibal 

460,   3   S.  W.   808;    Cullen  v.   National  &  St.  J.  R.  Go.    (1879)    71  Mo.  66,  36 

Sheet    Metal     Roofing     Co.     (1887)     46  Am.  Rep.  454. 

Hun,  562;  Rice  v.  King  Philip  Mills  Reasonable  care  and  diligence.  At- 
(1887)  144  Mass.  229,  59  Am.  Rep.  80,  chison,  T.  &  S.  F.  R.  Co.  v.  Na/pole 
11  N.  E.  101;  Roth  v.  Northern  Pacific  (1895)  55  Kan.  401,  40  Pac.  669;  Hal- 
Lumbering  Co.  (1889)  18  Or.  205,  22  lower  v.  Henley  (1856)  6  Cal.  200; 
Pac.  842.  Southern  P.  R.  Co.  v.  Aylward   (1891) 

Proper  care.    Ryan  v.  Fowler   (1862)  79  Tex.  675,  15  S.  W.  697;  Babcock  v. 

24  N.  Y.  410,  82  Am.  Dec.  315.     That  OU    Colony   R.    Co.    (1890)    150   Mass. 

the  phrases  "ordinary  care"  and  "proper  467,  23  N.  E.  325 ;   Cleveland,  C.  G.  & 

care"    are    identical    in    meaning,    see  St.  L.  R.   Co.  v.  Selsor    (1894)    55   111. 

Louisville  &  N.  R.  Co.  v.  Kelly   (1894)  App.  685.     No  higher  measure  of  care 

11  C.  C.  A.  260,  24  U.  S.  App.  103,  63  than  that  expressed  by  this  phrase  can 

Fed,  407;   Wabash  R.  Go.  v.  McDaniels  be  demanded,  even  where  the  handling 

(1882)    107  U.  S.  454,  27  L.  ed.  605,  2  of  the  appliance  which  caused  the  in- 

Sup.  Ot.  Rep.  932,  §  16,  note  15,  and  §  jury  was  outside  the  scope  of  the  serv- 

22a,  note  5,  post.  ant's    employment.     Mary  Lee  Coal    & 

Suitable  care.     Gibson   v.   Pacific   R.  R,  Co.  v.  Chambliss  (1892)  97  Ala.  171, 

Go.   (1870)  46  Mo.  163,  2  Am.  Rep.  497.  n   So.   897 

Ordinary   diligence.     Missouri    P.   R.  Reasonable  care  and  prudence.    Wash- 
Go.  V.  Lyde   (1S82)   57  Tex.  505;  Qum-  ^     j^,,  ^   gj    ^    (.„_  ^_  UcDade    (1890) 

*«"«,.  ^-   .^°T^'''°Mta«fT^*      n-^  135   U.   S.   554,   34  L.  ed.   235,   10   Sup. 

Smemng&Ref.  Co.  (1896)  14  Tex.  Civ.  ^t.  Rep.  1044;  The  France   (1894)   8  C. 

App.  347,  37  S.  W.  369;  Jones  v.  Shaw  p     a     10=    nn  tt    q     a^t.    010    kq  ■w^.a 

(1897)   16  Tex.  Civ.  App.  290,  41  S.  W.  ^.:,J^-  l^^'.  ^%^- }\^^^^  ^i^'  ^^  ^«^'^- 

gQ(j     '                             ^'^  479;    Louisville    d    N.    R.    Co.    v.    Orr 

Rleasonable  diligence.     Wabash  R.  Co.  dSf)    84  Ind.  50;  Marshall  v.  Widdi- 

V.  McDaniels   (1882)    107  U.  S.  454,  27  comb    Furmture    Co.    (1887)     67    Mich. 

L.   ed.   605,   2   Sup.   Ct.  Rep.   932;    The  "^'   ^4  N.  W.  541;   Harley  v.  Buffalo 

France   (1894)   8  C.  C.  A.  185,  20  U.  S.  C'"'"  ^fs-  Co-    (189^)    142  N.  Y.  31,  36 

App.  212,  59  Fed.  479;  Bennett  v.  Syn-  N.  E.  813;  Probst  v.  Delamater  (1885) 

dicate  Ins.   Go.    (1888)    39   Minn.   254,  100  N.  Y.  266,  3  N.  E.  184. 

39  N.  W.  488;  Chicago  &  E.  I.  R.  Co.  v.  Reasonable    care    and    skill.     Rogers 

Driscoll   (1897)   70  111.  App.  91.  v.  Leyden  (1890)   127  Ind.  50,  26  N.  B. 

Proper  diligence.     Anderson    v.  Ben-  210. 

nett   (1888)    16  Or.  515,  19  Pac.  765.  Reasonable  skill  and  diligence.  Plefka 

Ordinary    care   and    diligence.     War-  v.  Knapp-Stout  Lumber  Go.    (1897)    72 

ner  v.  Erie  R.  Go.  (1868)  39  N.  Y.  468;  Mo.  App.  309. 

Bohn   V.    Chicago,    R.    I.    d   P.    R.    Co.  Reasonable  care,  skill,  a.nd  diligence. 

(1891)  106  Mo.  429,  17  S.  W.  580.  Chicago  &  E.  R.  Co.  v.  Lee    (1897)    17 
Ordinary  care  and  prudence.     Gibson  Ind.  App.  215,  46  N.  E.  543. 

V.  Pacific  R.  Go.   (1870)   46  Mo.  163,  2  Due  care  and  diligence.     Painton  v. 

Am.  Rep.  497;   Mansfield  Coal  &  Coke  Northern  G.  R.  Co.   (1880)   83  N.  Y.  7; 
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A  master  is  bound  to  exercise  ordinary  care  in  furnishing  instru- 
mentalities, whether  they  are  of  a  simple  character,  or  unusually  dan- 
gerous and  complicated.* 

15.  Master  not  bound  to  exercise  more  care  than  a  prudent  man. — 

Ballard  v.   Hitchcock  Mfg.   Co.    (1889)  Covey    v.    Bannihal    &    8t.    J.    B.    Co. 

51  Hun,  188,  4  N.  Y.  Supp.  940.  (1885)   86  Mo.  635. 

Due  care  and  skill.     Union  P.  R.  Co.  Reasonable    and    ordinary    care    and 

V.  O'Brien   (1892)    1  C.  C.  A.  354,  4  U.  prudence.     Union  P.  B.   Co.  v.  Daniels 

S.  App.  221,  49  Fed.  538.  (1894)    152  U.  S.  684,  sui  nom.  Union 

Ordinary  and  reasonable  care.     Wor-  P.  B.  Go.  v.  Snyder,  38  L.  ed.  597,   14 

mell  V.  Maine  G.  B.  Co.  (1887)  79  Me.  Sup.  Ct.  Rep.  756;   Gil)Son  v.  Pacific  R. 

397,    10   Atl.    49;     Carlson    v.    Phoenix  Co.   (1870)  46  Mo.  163,  2  Am.  Rep.  497. 

Bridge  Co.  (1890)  55  Hun,  485,  8  N.  Y.  Reasonable    and    ordinary  care,  skill, 

Supp.    634;    Union  P.   B.    Co.   v.   Fray  and  diligence.     Brymer  v.  Southern  P. 

(1890)  43    Kan.    750,    23    Pac.    1039;  Co.   (1891)   90  Cal.  496,  27  Pac.  371. 
Joseph  Garneau  Cracker  Co.  v.  Palmer  Reasonable  and  proper  care  and  dili- 
(1889)    28    Neb.    307,   44    N.    W.    463;  gence.    Ardesco  Oil  Co.  v.  Gilson  {IS69) 
Ambrose  v.  Angus    (1895)    61  III.  App.  63  Pa.  146;   Beilly  v.  Gamphell    (1894) 
304;   Consolidated  Coal  Co.  v.  Scheller  8  C.  G.  A.  438,  20  U.  S.  App.  334,  59 

(1891)  42  111.  App.  619;  Mad  Biver  &   Fed.  990. 

L.  E.  B.   Co.  V.  Barber    (1856)    5  Ohio  Reasonable    and    ordinary    care    and 

St.  541,  67  Am.  Dec.  312.     An  instruc-  diligence.     Mad   River  <&   L.   E.  B.   Co. 

tion  is  not  erroneous  in  which  the  word  v.  Barber    { 1856 )   5    Ohio    St.    541,  67 

"judgment"  is  added  to  this  phrase,  as  Am.  Dec.  312. 

it  is  regarded   as   synonymous,   in  this  Reasonable     and     proper      foresight, 

connection,     with     "prudence."     Joseph  knowledge,    care,    and    discretion.     Gal- 

Garneau  Cracker  Co.  v.  Palmer   (1889)  veston,    U.    &    S.    A.    B.    Go.    v.    Davis 

28  Neb.  307,  44  N.  W.  463.  (1893)   4  Tex.  Civ.  App.  468,  23  S.  W. 

Reasonable     and     proper     vigilance.  301,  Affirmed  on  rehearing  in  23  S.  W. 

Atchison,    T.    &   S.   F.   B.    Co.    v.    Holt  1019. 

(1883)    29  Kan.  149.  Suitable  care  and  foresight.     Gibson 

Ordinary    and    reasonable    care    and  v.  Pacific  B.  Co.   (1870)    46  Mo.  163,  2 

diligence.     Rush  v.  Missouri  P.  B.  Co.  Am.  Rep.  497. 

(1887)  36  Kan.  129,  12  Pac.  582;  St.  Ordinary  precautions.  Berns  v.  Gas- 
Louis  &  8.  F.  B.  Co.  V.  Weaver  (1886)  ton  Gas  Coal  Go.  (1885)  27  W.  Va. 
35  Kan.  412,  57  Am.  Rep.  176,  11  Pac.  285,  55  Am.  Rep.  304. 
402;  Mad  Biver  &  h.  E.  B.  Co.  v.  Bar-  Reasonable  precautions.  Moran  v. 
her  (1856)  5  Ohio  St.  541,  67  Am.  Dec.  Corliss  Steam  Engine  Co.  (1899)  21  R. 
312;  Camp  Point  Mfg.  Co.  v.  Ballon  I-  386,  45  L.  R  A.  267,  43  Atl.  874. 
(1874)  71  111  417;  Missouri,  K.  &  -^H  reasonable  precautions.  Pater- 
T.  B.  Co.  V.  Young  (1896)  4  Kan.  App.  sow  v.  yVallaoe  (1854)  1  Macq.  H.  L. 
219,  45  Pac.  967;  Mangum  v.  Bullion,  Cas.  748,  per  Ld.  Cranworth;  Buzzell 
B  &  C.  Min.  Co.  (1897)  15  Utah,  534,  ^-  Lacoma  Mfg.  Go.  (1861)  48  Me.  113, 
50  Pac.  834;  Missouri,  K.  &  T.  B.  Co.  U  ^™-  ^f'  f^^^  ^"'i^!'  ^Central  B. 
v.  Kirlcland  (1895)  11  Tex.  Civ.  App.  C^°-  ^W,^}  .**  lo^^,  134.  See  also  the 
528,  32  S.  W.  588;  Wabash,  St.  L.  &  P.  «^?f«  ^'^"^  ^f  ""^^  ^' /Tfi'  t  tt 
B.  Co.  V.  Fenton  (1883)  12  111.  App.  .^"""f^^  attention  and  skill.  In  ^noo^- 
.,»  .^  ^1  ■  r>  T  J  n  n  ville  Iron  Co.  v.  Dobson  (1881)  7  Lea, 
417;   War^r  V.  (7fetcaffo,  ILL  &  P.  B.  gg^     j^.   ^^3    j^^j^   ^j^^^   ^he   jury   were 

Co.    (1895)    62  Mo.  App.  184.  properly  instructed  that  it  is  the  duty 

Ordinary    and    reasonable    care    and  „f  ^he  employer  to  see  that  his  machin- 

supervision.     McKee   v.    Chicago,   B.   I.  ^j-y  is  always,  while  in  use,  kept  in  per- 

ii  P.  B.  Co.   (1891)   83  Iowa,  616,  13  L.  feet  repair,  "so  far  as  that  can  be  done 

R.  A.  817,  50  N.  W.  209.  ty  the  application  of  the  proper  atten- 

Reasonable    and    orijinary    care    and  tion  and  skill." 

skill.     Hannibal  &  St.  J.  B.  Co.  v.  Kan-  Ordinary    care,    prudence,    and    skill. 

aley  (1888)   39  Kan.  1,  17  Pac.  324.  Chicago  &  A.  B.  Co.  y.  Du  Bois   (1894) 

Ordinary    and    reasonable    care    and  56  111.  App.  181. 

foresight.     Krampe  v.  St.  Louis  Brew-  '  Warner  v.    Chicago,   B.   I.   &  P.   B. 

mg   Asso.    (1894)    59    Mo.    App.    277;  Co.  (1895)   62  Mo.  App.  192. 
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As  the  master  is  deemed  to  be  culpable  if  he  fails  to  exercise  that  de- 
gree of  care  which  is  denoted  by  one  or  other  of  the  expressions  used 
to  describe  the  hypothetical  conduct  of  a  man  of  ordinary  prudence, 
so,  on  the  other  hand,  he  is  not  required  to  satisfy  any  higher  stand- 
ard of  diligence  or  skill  than  that  which  such  a  man  may  be  supposed 
to  exercise  under  the  circumstances.^  Any  instruction  is  correct 
which  embodies  this  principle.^  On  the  other  hand,  it  is  a  misdirec- 
tion to  charge  the  jury  in  language  the  effect  of  which  is  to  subject  the 
master  to  more  extensive  obligations  than  those  indicated  by  the 
phrase  "ordinary  care"  or  its  equivalents.*     Similarly,  any  declara- 

'All  that  can  be  required  of  the  mas-  coin    Street    R.    Co.  v.  Cow     (1896)    48 

ter  is  "that  he  shall  use  due  and  rea-  Neb.  807,  67  N.  W.  740;   Mad  River  & 

sonable  diligence  in  providing  safe  and  L.  E.  R.   Co.  v.  Barber    (1856)    5  Ohio 

sound  machinery,  and   in  the  selection  St.  541,  67  Am.  Dee.  312;  Hannibal  <£• 

of  fellow  servants    of    competent    skill  St.    J.    R.    Go.    v.    Kanaley    (1888)    39 

and  prudence,  so  as  to  make  it  reason-  Kan.  1,  17  Pac.  324;   'Nutt  v.  Southern 

ably  probable  that  injury   will   not  oc-  P.  Co.    (1894)   25  Or.  291,  35  Pac.  653; 

cur  in  the  exercise  of  the  employment."  Texas  &  P.  R.  Go.  v.  McCoy   (1896)   90 

Wonder     v.    Baltimore     &     0.    R.    Go.  Tex.  264,  38  S.  W.  36;   Missouri,  K.  d 

(1870)  32  Md.  411,  3  Am.  Rep.  143.  T.  R.  Co.  v.  Haiier  (Tex.  Civ.  App. 
If  the  master  "employs  such  reasonable  1897)  43  S.  W.  1078.  In  one  case  it 
care  and  prudence  in  selecting  or  order-  was  remarked  that  the  master  is  bound 
ing  what  he  requires  in  his  business  as  to  provide  for  the  servants'  safety  "to 
every  prudent  man  is  expected  to  em-  the  best  of  his  skill  and  judgment." 
ploy  in  providing  himself  with  the  eon-  Baltimor-e  <&  0.  R.  Co.  v.  McKenzie 
venienees  of  his  occupation,  this  is  all  (1885)  81  Va.  71.  But  the  cases  cited 
that  can  be  required  of  him,  and  he  is  in  the  next  note  show  that  this  phrase 
only  responsible  where  he  has  failed  to  would,  in  many  courts  at  least,  be  con- 
use  such  care  in  securing  the  making  sidered  misleading  if  used  in  an  in- 
of  such  machinery  by  competent  and  struetion  to  a  jury.  The  mere  fact 
skilful  persons,  or  in  the  selection  that  a  corporation,  an  employee  in 
thereof."  Marshall  v.  Widdicomb  Fur-  whose  machine  shop  was  killed,  was 
niture  Co.  (1887)  67  Mich.  175,  34  N.  also  the  owner  of  a  railroad  which  it 
W.  541.  "Extraordinary  vigilance"  is  operated,  and  was  sued  as  such  in  its 
not  exacted  of  the  master,  .irdesco  corporate  name,  does  not  fix  upon  it  a 
Oil  Co.  V.  Oilson  |1869)  63  Pa.  146.  different  or  higher  degree  of  liability 
There  is  no  obligation  incumbent  upon  than  that  of  other  machine  owners  to- 
him  to  use  the  highest  skill,  the  wards  their  employees  in  shop  work, 
greatest  foresight,  extraordinai-y  care.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Aiken 
Cooper  V.  Central  R.  Co.  (1876)  44  (1890)  89  Tenn.  245,  14  S.  W.  1082. 
Iowa,  134.  Compare  the  language  used  ''An  instruction  that  an  employee  of 
in  Peirce  v.  Clavin  (1897)  27  C.  C.  A.  a  railroad  company  cannot  recover  for 
227,  53  U.  S.  App.  492,  82  Fed.  550;  an  injury  caused  by  a  defect  common 
Atchison,  T.  &  S.  F.  R.   Go.  v.  Meyers  to  railroads,  and  such  as  could  not  have 

(1894)    11  C.  C.  A.  439,  24  U.  S.  App.  been  avoided  by  reasonable  care  and  at- 

295,   63  Fed.  743;   Reed  v.  Stochmeyer  tention    on  the    part    of  the  company, 

(1896)   20  C.  C.  A.  381,  34  U.  S.  App.  was  approved  in  Little  Rock  &  Ft.   8. 

727,   74   Fed.   186;    Louisville  d   N.   R.  R.  Co.  v.  Eubanks   (1886)   48  Ark.  460, 

Co.  V.  Johnson   (1897)   27  C.  C.  A.  367,  3  S.  W.  808. 

53  U.  S.  App.  381,  81  Fed.  679;  Little  » An    instruction    that    a    master    is 

Rock  &  Ft.  S.  R.  Go.  V.  Dufey   (1880)  bound    "to  do    everything    that  can  be 

35    Ark.    602 ;    North    Chicago    Rolling  reasonably   done    for   the    safety   of   his 

Mills  Co.  V.  Monka   (1879)    4  111.  App.  employees"  is  erroneous.     Galveston,  H. 

664;  Missouri,  K.  &  T.  R.  Go.  v.  Young  &   8.   A.   R.   Co.  v.    Gormley    (1898)    91 

(1896)    4  Kan.  App.  219,  45  Pac.  963;  Tex.  393,  43  S.  W.  877.     A  charge  that 

Atchison,  T.  &  8.  F.  R.  Go.  v.  Winston  a   railway   company   sbould   protect   its 

(1896)   56  Kan.  456,  43  Pac.  777;  Lin-  employees  from  injury  by  reason  of  la- 
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tion  is  bad  which  is  based  on  the  assumed  existence  of  a  duty  to  use 
any  higher  degree  of  care  than  that  described  as  "ordinary ;"  but  it 
will  be  construed  as  a  whole,  and  if,  when  subjected  to  this  test,  it 
does  not  propose  an  excessively  high  standard,  it  will  stand  against  a 
demurrer.^ 

A  mere  error  of  judgment  does  not  import  culpability.® 
A  master  is  not  bound  to  take  into  account  the  contingency  that 
either  his  servants  or  third    persons  will    fail   to  use    ordinary  care. 
See  chapter  iv.^  post.     Nor  is  he  required  to  anticipate  improbable 
occurrences.     See  chapter  x.,  post. 

16.  Care  exercised  is  to  be  proportioned  to  the  dangers  to  which  the 


tent  defects,  "so  far  as  human  care  or 
foresight"  can  do  it,  is  erroneous. 
Missouri  P.  B.  Co.  v.  Lyde  (1882)  57 
Tex.  505.  To  the  same  effect  is  Cleve- 
land, C.  G.  &  St.  L.  R.  Co.  V.  Selsor 
(1894)  55  111.  App.  085,  where  an  in- 
struction declaring  the  defendant  to  be 
bound  to  do  "all  that  human  care,  vig- 
ilance, and  foresight  can  do"  was  dis- 
approved. An  instruction  that  negli- 
gence on  the  part  of  defendant  is  the 
want  of  such  care  and  prudence  as  per- 
sons "skilled  in  that  business"  observe 
under  similar  circumstances,  and  that 
want  of  ordinary  care  on  the  part  of 
plaintiff  is  the  absence  of  such  care  as 
ordinary  persons  "skilled  in  the  busi- 
ness" he  was  engaged  in  oidinarily  ob- 
serve under  similar  circumstances,  is 
eiToneous.  English  v.  Galveston,  H.  & 
S.  A.  B.  Go.  (1899)  22  Tex.  Civ.  App. 
3,  53  S.  W.  57.  A  requested  amend- 
ment of  an  instruction  with  reference 
to  the  degree  of  care  which  a  master 
must  exercise,  by  the  addition  of  the 
words  "to  the  best  of  its  skill  and  judg- 
ment," is  properly  refused.  McDonald 
V.  Norfolk  &  W.  'B.  Go.  (1897)  95  Va. 
98,  27  S.  E.  821.  An  instruction  that 
a  railway  company  should  keep  its 
track  in  the  condition  lea-st  likely  to 
cause  injury,  so  far  as  this  can  reason- 
ably be  done,  in  an  action  for  negli- 
gently causing  the  death  of  one  of  its 
brakemen,  is  erroneous  as  imposing  on 
the  company  the  duty  to  Ti^e  the  "high- 
est degree  of  diligence."  Missouri  P. 
B.  Co.  V.  Gibson  (1800)  50  Kan.  661, 
44  Pae.  612.  An  instruction  that  a 
railroad  company  owes  the  "hiyhest  de- 
gree of  care"  to  its  employee-^  is  error- 
neous.  Texas  C.  /?.  Co.  v.  Lyons  (Tex. 
Civ.  App.;  ISlltli  34  S.  W.  362.  In  For- 
dycr  V.  Culver  (1S93)  2  Tex.  Civ.  App. 
5(39,  22  S.  W.  237,  one  of  the  instruc- 
tions! was  to  the  effect  that  a  railway 


company's  duty  is  not  performed  sim- 
ply by  employing  competent  men  to  re- 
pair and  inspect  its  cars,  but  it  must 
see  that  they  are  actually  kept  in  re- 
pair; and  its  failure  to  do  so  will  ren- 
der it  liable  for  any  injury  to  an  em- 
ployee resulting  therefrom.  In  another 
it  was  also  laid  down  that  the  meas- 
ure of  the  company's  duty  was  to  ex- 
ercise "ordinary  care."  It  was  held 
that,  taken  as  a  whole,  the  instruction 
did  not  impose  any  greater  duty  upon 
the  company  than  that  of  exercising  or- 
dinary care. 

"  A  complaint  is  not  demurrable  on 
the  ground  that  it  alleges  that  the  em- 
ployer was  bound  to  use  a  degree  of 
care  higher  than  the  law  requires, 
where  one  count  declares  that  it  was 
his  duty  "to  use  due  and  proper  care 
for  the  safety"  of  the  plaintiff,  and  "to 
the  extent  of  his  ability,  by  due  and 
proper  skill  and  care,  so  to  provide 
.  .  as  that  the  plaintiff  could 
safely  work;"  and  another  count  de- 
clai'es  that  it  was  the  employer's  duty 
to  keep  the  machinery,  etc.,"  in  as  good 
order,  safe  condition,  and  under  as  good 
control  as  human  care,  foresight,  and 
prudence  could  reasonably  provide." 
The  words  "due  and  proper  care,"  in 
the  first  count,  and  the  word  "reason- 
ably," in  the  second,  qualify  the  re- 
mainder of  the  expressions,  and  permit 
the  complaint  to  be  construed  in  such  a, 
sense  that  it  charges  the  employer 
merely  with  a  duty  to  use  "reasonable" 
care.  South  West  Iviprov.  Go.  v. 
Smith    (1888)   85  Va.  300,  7  S.  E.  305. 

"  Hughes  v.  Oreqon  Improv.  Co. 
(1898)  20  Wash.  294,  55  Pac.  119, 
where  the  .stopping  of  the  air  shaft  of 
a  fan  in  a.  mine  under  the  influence  of 
the  excitement  and  confusion  occa- 
sioned upon  the  discovery  of  fire  caused 
the  death  of  some  of  the  miners. 
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servant  is  exposed. — a.  Rule  applied  to  the  disadvantage  of  the  mas- 
ter.— The  well-known  definition  of  negligence  by  Willes,  J.,  as  being 
"the  absence  of  care  according  to  circumstances"^  is  applicable  to 
cases  involving  injuries  to  servants.^  The  degree  of  care,  therefore, 
which  the  master  is  bound  to  exercise,  is  measured  by  the  dangers  to 
be  apprehended  or  avoided,^  or,  as  another  case  puts  it,  "must  be  pro- 
portionate to  the  dangerous  nature  of  the  means,  instruments,  and 
machinery  used;"*  or,  in  the  words  of  the  Supreme  Court  of  the 
United  States,  the  "master  is  bound  to  observe  all  the  care  which  pru- 
dence and  the  exigencies  of  the  situation  require,  in  providing  the 
servant  with  machinery  or  other  instrumentalities  adequately  safe 
for  use  by  the  latter."® 

'  Vaughwn  v.  Taff  Vale  R.  Co.   (1860)  plements,  and  the  dangers  to  be  encotin- 

5  Hurlst.  &  N.  679,  688,  29  L.  J.  Exch.  tered  in  their  use.     Covey  v.  Bannibal 

N.  S.  247,  6  Jur.  N.  S.  899,  2  L.  T.  N.  d   St.   J.   R.    Co.    (1885)    86   Mo.    635. 

S.  394,  8  Week.  Rep.  594.  "In  determining  the  question  of  reason- 

'  Cases    in    which    it    was    expressly  able   care   on   the   part  of   the  master, 

adopted  are   Gates  v.   Pennsylvania  R.  .     .     .     regard    must    be    had    to    the 

Go.    (1893)    154  Pa.  566,  26  Atl.   598;  risks  and  dangers  attending  the  use  of 

Dell  V.  Phillips   Glass  Co.    (1895)    169  the  instrumentality  furnished  the  serv- 

Pa.  549,  32  Atl.  601.  ant   in  his  employment."     Anderson  v. 

^De  Graft  v.   New  York  C.  &  E.  B.  Minnesota  <&  N.   W.  R.   Co.    (1888)    39 

R.  Co.    (1879)   76  N.  Y.  125.  Minn.   523,  41   N.   W.    104.     "The  care 

'Porter  v.  Hannibal  &  St.  J.  R.  Co.  that  the  law  requires  for  the  safety  of 

(1879)  71  Mo.  72,  36  Am.  Rep.  454  (in-  the  employee  is  that  care  which  is  re- 
struction  approved)  ;  Muirhead  v.  Han-  garded  by  the  good  common  sense  of 
nibal  &  St.  J.  R.  Co.  (1885)  19  Mo.  mankind  as  reasonably  due  under  all 
App.  634.  the    circumstances    of    the    case."     Co- 

'  Hough  V.  Texas  &  P.  R.  Go.  (1879)  lumbus  &  X.  R.  Go.  v.  Webb  (1861)  12 
100  U.  S.  213,  25  L.  ed.  612.  Other  Ohio  St.  475.  "The  measure  of  a  mas- 
statements  of  a  similar  tenor  are  the  ter's  duty  to  his  servant  is  reasonable 
following:  "The  measure  of  skill  ajid  care,  having  relation  to  the  parties,  the 
care  required  of  those  who  use  and  con-  business  in  which  they  are  engaged,  and 
trol  such  agencies  of  power  and  danger  the  exigencies  which  require  vigilance 
must  bear  proportion  to  the  consequen-  and  attention."  Oliver  v.  Ohio  River 
ces  liable  to  follow  from  the  want  of  R.  Co.  (1896)  42  W.  Va.  703,  26  S.  E. 
such  care  and  skill."  Texas  d  P.  R.  444.  In  Reed  v.  Stoclcmeyer  (1896) 
Co.  V.  Barrett  (1895)  14  C.  C.  A.  373,  20  C.  0.  A.  381,  34  U.  S.  App.  727,  74 
30  U.  S.  App.  196,  67  Fed.  214.  "The  Fed.  186,  the  court,  in  speaking  of  the 
amount  of  care  required  is  measured  by  duty  of  the  master  to  provide  a  reason- 
the  circumstances  of  each  case,  depend-  ably  safe  place  in  which  the  servant 
ing  upon  the  kinds  of  machinery  used,  may  perform  his  work,  and  to  keep  it 
the  risks  incident  to  its  use,  and  the  in  such  suitable  condition,  said:  "This 
hazard  of  the  business  in  which  used."  duty  is  not  absolute,  but  relative.  It 
Jones  V.  New  York  C.  d  H.  R.  R.  Go.  is  measured  by  the  nature  and  charac- 

(1880)  22  Hun,  284.  The  duty  of  the  ter  of  the  employment,  the  location  of 
master  is  "to  exercise  greater  care,  the  premises  and  their  surroundings, 
when  .  .  .  [the  machinery]  in  use  There  are  employments  that  of  them- 
was  known,  or  might  by  inquiry  and  selves  are  necessarily  dangerous,  in 
inspection  have  been  ascertained,  to  be  connection  with  which  no  position  can 
dangerous,  than  when  it  was  compara-  be  made  secure.  In  such  case  the  law 
tively  safe  under  all  circumstances."  requires  of  the  master  that  he  shall  use 
Turnery.  Goldsboro  Lumber  Co.  (1896)  ordinary  care  that  the  dangers  of  the 
119  N.  C.  387,  26  S.  E.  23.  What  is  employment  are  not  unnecessarily  en- 
reasonable  and  ordinary  care  depends  larged;  that  he  shall  take  proper  care 
on  the  nature  and  character  of  the  im-  to  furnish  such  safeguards  as  are  cua- 
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The  cases  in  which  this  principle  suggests  itself  as  the  appropriate 
criterion  of  the  master's  fulfilment  or  nonfulfilment  of  his  legal  obli- 
gations may  be  said  to  fall  into  three  categories : 

(1)  Those  in  which  the  business  carried  on  by  him  is,  as  regards 
its  ordinary  incidents,  unusually  dangerous,  such  as  that  of  a  railway 
company,®  or  of  mine  owners,''  or  of  persons  operating  an  elevator,® 

tomarily  employed  in  the  performance  °  "The   managers   of   railroad   compa- 

of  like  hazardous   service,   so  that  the  nies    are    engaged    in    conducting    for 

servant  exercising  proper  care  may  ren-  profit  a  business  which  at  the  best  is 

der    his    service    without    exposure    to  hazardous  to  human  life.     In  providing 

dangers  that  are  not  within  the  obvious  sound  tools  and  safe  appliances  for  the 

scope  of  the  employment  as  usually  car-  use  of  their  employees,  their  plain  legal 

ried  on."     In    Harroun  v.  Brush    Elen-  duty,  to  say  nothing  of  the  dictates  of 

trie  Light  Co.   (1896)   12  App.  Div.  126,  humanity,      requires     great     vigilance. 

42  N.  y.  Supp.  716,  the  court  approved  They  caimot  be  heard  to  excuse  them- 
a  charge,  that  "the  care  and  prudence  selves  from  taking  all  reasonable  care 
[exercised  by  the  employer  in  the  selee-  on  the  ground  that  care  involves  labor 
tion  and  provision  of  appliances  for  or  expense."  Morton  v.  Detroit,  B.  G. 
the  use  of  the  employee]  must  be  pro-  <6  A.  B.  Co.  (1896)  81  Mich.  423,  46  N. 
portioned  to  what  may  properly  be  ex-  W.  111.  See  also  Louisville  &  N.  R. 
pected  of  him  under  the  circumstances,  Co.  v.  Davis  (1899)  91  Ala.  487,  8  So. 
and  increase  in  a,  corresponding  ratio  552;  St.  Louis,  A.  &  T.  R.  Go.  v.  Trip- 
with  the  danger  and  hazard  necessarily  lett  (1891)  54  Ark.  289,  11  L.  R.  A. 
connected  with  the  use  of  the  applian-  773,  15  S.  W.  831^  16  S.  W.  266,  a  case 
ces."  Compare  the  language  used  in  in  which  the  injured  servant  was  ex- 
New  York  &  G.  Miming  Syndicate  &  Co.  posed  to  the  "extreme"  dangers  of  the 
v.  Rogers  (1887)  11  Colo.  6,  16  Pac.  work  of  car  repairing.  So  it  has  been 
719;  Ashland  Goal  &  I.  B.  Co.  v.  Wal-  said  to  be  the  duty  of  a  railroad  com- 
io-ce   (1897)   101  Ky.  626,  42  S.  W-  744,  pany.to  exercise  "the  highest  degree  of 

43  S.  W.  207;  Wood  v.  Beiges  (1896)  diligence"  to  construct  a  safe  roadbed, 
83  Md.  257,  34  Atl.  872;  Lincoln  Street  and  furnish  safe  and  sound  machinery. 
B.  Go.  V.  Gox  (1896)  48  Neb.  807,  67  N.  Columbus,  C.  &  I.  C.  B.  Co.  v.  Troesch 
W.  740;  Anderson  v.  Beivnett  (1888)  (1873)  68  111.  545,  18  Am.  Rep.  578. 
16  Or.  515,  19  Pac.  765;  Missouri  P.  B.  In  other  Illinois  cases  the  phrases  used 
Co.  V.  Crenshaw  (1888)  71  Tex.  340,  9  in  regard  to  railway  companies  are 
S.  W.  262  (approving  a  charge  that  "highest  degree  of  vigilance"  [Chicago 
"the  care  to  be  used  is  to  be  considered  &  A.  B.  Co.  v.  Shannon  [1867]  43  111. 
with  reference  to  the  risk  to  be  in-  339 ) ,  and,  a  "high  degree  of  care" 
curred,  and  must  be  reasonably  propor-  [Toledo,  W.  &  W.  B.  Co.  v.  Fredericks 
tioned  to  such  risk)  ;  Groker  v.  Pusey  &  [1874]  71  111.  294).  These  statements 
J.  Co.  (1900)  3  Penn.  (Del.)  pt.  1,  p.  seem  to  be  inconsistent  with  that  of  the 
1,  50  Atl.  61 ;  Trihay  v.  Brooklyn  Lead  Illinois  court  of  appeals  in  a  very  re- 
Min.  Co.  (1886)  4  Utah,  468,  11  Pac.  cent  case,  where  it  was  laid  down  that 
612;  Stockwell  v.  Chicago  &  N.  W.  R.  the  master  is  not  bound  to  exercise  a 
Co.  (1898)  106  Iowa,  63',  75  N.  W.  665.  "high  degree"  of  diligence.  Wabash  B. 
It  has,  however,  been  held  that  an  in-  Co.  v.  Farrell  (1898)  79  111.  App.  508. 
struction  that  it  was  the  duty  of  the  ''Ashland  Goal  &  I.  R.  Go.  v.  Wal- 
defendant  to  exercise  that  degree  of  care,  lace  (1897)  101  Ky.  626,  42  S.  W.  744, 
caution,  and  vigilance  which  the  cir-  Rehearing  denied  in  101  Ky.  644,  43  8. 
cumstances  justly  demanded  is  objee-  W.  207.  An  instruction  that  a  mine- 
tionable  as  submitting  to  the  jury,  as  owner  must  use  "all  appliances  readily 
the  standard  of  care  required,  their  attainable,  known  to  science,  for  the 
own  opinion  as  to  what  caution  and  prevention  of  accidents  arising  from 
diligence  were  demanded  by  the  circum-  the  accumulation  of  gas  or  other  ex- 
stances  of  the  particular  case.  The  plosive  substances  in  the  mine,"  was  ap- 
trial  judge  should  state  that  ordinary  proved  in  Western  Coal  t&  Min.  Co.  v. 
care  is  the  standard,  and  then  define  Berberich  (1899)  36  C.  C.  A.  364,  94 
what  ordinary  care  is.     Texas  Midland   Fed.  329. 

B.  Co.  v.  Taylor  (1898;  Tex.  Civ.  App.)        'McGregor  v.  Reid,  M.  &  Co.   (1898) 
44  S.  W.  892.  76  111.  App.  610    (master  bound  to  use 
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or  engaged  in  the  iDrepnration,  storage,  or  handling  of  explosive  and 

inflammable  substances,^  or  using  steam-hoilers,^"  or  using  electrical 
appliances.-^^ 

"Ki'i'iit  oare").  In  Wise  v.  Ackcrman  391,  39  L.  ed.  464,  15  Sup.  Ct.  Rep.  464. 
(IS'.lii)  76  Jld.  37.5,  2.5  Atl.  424,  the  "Per.soiis  and  corporations  using  dan- 
court  held  that,  as  an  cU'vator  is  a  dan-  gerous  and  explosive  chcuiicals  in  ex- 
gorous  machine  in  nia.ny  re.spects,  an  periniental  processes  are  charged  with 
employer  is  bound  to  exercise  "great  the  highest  degree  of  care  to  prevent  ac- 
care"  to  render  "as  free  from  danger  cident  and  injury  to  others.  The  law 
as  careful  foresight  and  precaution  may  imposes  upon  them  the  employment  of 
reasonably  dictate"  an  elevator  which  all  reasonable  safeguards  against  dan- 
is  intended  primarily  for  freight,  but  ger  from  explosion.  Not  only  should 
which  employees  are  authorized  to  use.  the  machinery  be  safe,  but  all  persons 
A  contrast  was  dravsTi  between  such  an  engaged  in  working  about  it  should  be 
elevator  and  freight  elevators  which  informed  of  the  dangerous  character  of 
servants  are  allowed  to  use  as  mere  li-  the  appliances  and  material  used." 
censees,  in  which  case  they  can  only  de-  Decatur  Cereal  Mill  Co.  v.  Boland 
mand  the  exercise  of  "ordinary"  care.  (1900)  95  111.  App.  601-604.  It  may 
"  "All  occupations  producing  articles  properly  be  found  to  be  negligence  >to 
or  works  of  necessity,  utility,  or  eon-  carry  dynamite  and  caps  in  sawdust,  in 
venience  may  undoubtedly  be  carried  an  exposed  condition,  on  a  locomotive, 
on,  and  competent  persons  familiar  where  they  are  unpiotected  from 
with  the  business  and  having  sufficient  sparks.  Schuartz  v.  Shidl  (1898)  4.5 
skill  therein  may  properly  be  employed  W.  Va.  40.5^,  31  S.  E.  914.  Compare, 
upon  them;  but  in  such  cases,  where  also,  Myrberg  v.  Baltimore  £  S.  Min.  cG 
the  occupation  is  attended  with  danger  Reduction  Co.  (1901;  Wash.)  65  Pac. 
to  life,  body,  or  limb,  it  is  incumbent  539,  where  it  was  held  that  the  expos- 
on  the  promoters  thereof  and  the  em-  ure  of  dynamite  to  the  weather  for  two 
ployers  of  others  thereon  to  take  all  months,  within  a  few  feet  of  the  en- 
reasonable  and  needed  precautions  to  trance  to  defendant's  mine,  where  plain- 
secure  safety  to  the  persons  engaged  in  tiff  afid  other  employees  were  daily  re- 
their  prosecution,  and  for  any  negli-  quired  to  pass,'  constituted  negligence, 
gence  in  this  respect,  from  which  injury  (The  evidence  was  that  exposure  ren- 
follows  to  the  persons  engaged,  the  pro-  dered  the  dynamite  more  liable  to  ex- 
moters  or  the  employers  may  be  held  plode. )  "What  is  due  oare  and  ordi- 
responsible,  and  mulcted  to  the  extent  nary  diligence  will  much  depend  on  the 
of  the  injury  inflicted.  .  .  .  Oecu-  kind  of  business  which  is  carried  on, 
pations,  however  important,  which  can-  and  the  sort  of  material  which  is  han- 
not  be  conducted  without  necessary  died.  The  proprietor  of  a  powder  mill 
danger  to  life,  body,  or  limb,  should  not  must  exert  more  precaution  than  the 
be  prosecuted  at  all  without  all  reason-  master  of  a  blacksmith  shop.  So,  in 
able  precaution.?  against  such  dangers  such  an  establishment  as  that  carried 
afforded  by  science.  The  necessary  on  by  the  defendants  below, — in  refin- 
danger  attending  them  should  operate  ing  oil  from  crude  petroleum,  a.  mate- 
as  a  prohibition  to  their  pursuit  with-  rial  highly  inflammable  and  explosive, 
out  such  safeguards.  Indeed,  we  think  — we  are  bound  to  examine  the  question 
it  may  be  laid  down  as  a  legal  prin-  of  negligence  with  a  regard  to  this  cir- 
ciple  that,  in  all  occupations  which  are  cumstance."  Ardesco  Oil  Co.  v.  Oil- 
attended  with  gre;it  and  unusual  dan-  soti  (1869)  63  Pa.  146. 
ger  there  must  be  used  all  appliances  ^°  Texas  <f-  P.  R.  Co.  v.  Barrett  (1895) 
readily  attainable,  known  to  science,  14  C.  C.  A.  373,  30  U.  S.  App.  190,  67 
for  the  prevention  of  accidents,  and  Fed.  214  (explosion).  Compare  John- 
that  the  neglect  to  provide  such  readily  son  v.  Boston  &  M.  Gonsol.  Copper  &  8. 
attainable  appliances  will  be  regarded  3Iin.  Co.  (1895)  16  Mont.  164,  40  Pac. 
as  proof  of  culpable  negligence.  If  an  298  (similar  accident), 
occupation  attended  with  danger  can  be  ''  In  view  of  the  subtle  and  dangerous 
prosecuted  by  proper  precautions  with-  nature  of  electricity,  a  master  who 
out  fatal  results,  such  precautions  must  makes  use  of  it  to  operate  a  crane  is 
be  taken  by  the  promoters  of  the  pur-  bound  to  exercise  a  "very  high  degree 
suit  or  employers  of  laborers  thereon."  of  care"  to  see  that  any  part  of  it 
Mather  v.   Rillston    (1894)    156  U.    S.  which  is  liable  to  come  in  contact  with 
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(2)  Those  in  wliich  the  perils  incident  to  working  with  one  par- 
ticular instrumentality  or  set  of  instrumentalities  are  greater  than 
those  incident  to  working  with  other  instrumentalities  employed  in 
the  same  concem.^^ 

(3)  Those  in  which  the  necessity  for  exercising  an  unusually  high 
degree  of  care  is  predicated  for  the  reason  that,  on  some  particular 
occasion,  the  servant's  environment  is  rendered  specially  perilous  by 
some  cause  which  is  not  operative  under  the  normal  conditions  of  the 
employment.^^ 


t]ie  workmen  is  properly  insulated. 
Moran  v.  Corliss  Steam  Engine  Co. 
(1899)  21  R.  I.  386,  45  L.  R.  A.  207, 
43  Atl.  874.  A  "trolley  wire 
is  charged  with  an  agency  of  exceeding 
danger  to  life;  and  .  .  .  when  the 
legislature  authorizes  a  corporation  to 
use  such  an  agency  in  the  public  streets 
the  law  implies  a,  duty  of  using  a  very 
high  degree  of  care  in  the  construction 
and  operation  of  the  appliances  for  the 
use  of  that  agency,  requiring  the  corpo- 
ration to  employ  every  reasonable  pre- 
caution known  to  those  possessed  of  the 
knowledge  and  skill  i-equisite  for  the 
safe  treatment  of  such  an  agency,  for 
providing  against  all  dangers  incident 
to  its  use,  and  holds  it  accountable  for 
the  injury  of  any  person  due  to  the  neg- 
lect of  that  duty,  whether  the  person 
injured  is  or  is  not  one  of  its  own  em- 
ployees." McAdam  v.  Central  R.  £ 
Electric  Co.  (1896)  67  Conn.  445,  35 
Atl.  341.  In  Clairain  v.  Western  U. 
Tcleg.  Co.  (1888)  40  La.  Ann.  178,  3 
So.  625,  it  was  laid  down  that  the 
"greatest  care  and  diligence"  are  de- 
manded wlicie  the  employment  is  .i 
dang-erous  one,  like  that  of  a  lineman. 
See  also  Denver  Consol.  Electric  Co.  v. 
Simpson  (1895)  21  Colo.  371,  31  L.  R. 
A.  566,  41  Pae.  499. 

•'In  Columhus  &  X.  R.  Co.  v.  Wehl 
(1861)  12  Ohio  St.  475,  it  was  laid 
down  that  "reasonable  care  for  the 
safety  of  the  employee,  which  requires 
of  the  employer  always  an  attention,  in 
a.  measure,  commensurate  to  his  expos- 
ure to  danger,  for  the  reasonable  pro- 
tection and  safety  of  the  employee, 
would  evidently  require  of  the  employer 
greater  vigilance  and  care  in  regard  to 
the  roadworthiness  of  an  express  train, 
or  oven  a  common  passenger  train,  than 
of  a  freight  train."  A  railway  com- 
pany is  hound  to  use  more  care  in  keep- 
ing the  surface  of  a.  large  and  busy 
yard  in  safe  condition  than  is  incum- 
bent upon  it  in  this  respect  where  the 


yard  is  a  small  one.  Rifley  v.  Minne- 
apolis &  St.  L.  R.  Co.  (1898)  72  Minn. 
409,  75  N.  W.  704.  The  "ordinary 
care"  to  construct  a  safe  track,  required 
of  a  railroad  company,  includes  the 
duty  of  making  provision  against  the 
increased  risk  arising  from  its  being 
built  in  proximity  to  a  mountain  range. 
Vnion  P.  R.  Co.  v.  O'Brien  (1892)  1 
C.  C.  A.  354,  4  U.  S.  App.  221,  49  Fed. 
538.  In  a  mining  case  it  was  said : 
The  care  required  of  a  master  in  re- 
spect to  machinery  and  appliances  is 
much  less  where  the  service  required  to 
be  performed  is  on  the  surface  of  the 
earth,  in  open  day,  and  its  character 
and  appliances  are  simple,  than  when 
the  machinery  used  is  dangerous  and 
complicated,  or  the  work  is  performed 
in  a  place  and  at  a  time  when  the  sur- 
rounding dangers  are  not  so  obvious. 
Goii:en  v.  Barley  (1893)  6  C.  C.  A.  190, 
12  U.  S.  App.  574,  56  Fed.  973.  A 
brakeman  is  entitled  to  assume  that  the 
company  will  take  that  degree  of  cai'e 
of  a  switch  commensurate  with  the  in- 
creased danger  of  its  location  on  a 
grade  and  a  curve  in  its  track.  Inter- 
national &  0.  N.  R.  Go.  V.  Johnson 
(1900)  23  Tex.  Civ.  Ajip.  160,  55  S.  W. 
772. 

'°  Inter-State  Consol.  Rapid  Transit 
R.  Co.  V.  Fox  (1889)  41  Kan.  715,  21 
Pae.  797  (a  ease  where  men  were  at 
work  on  a  trestle  over  which  trains 
were  run  at  intervals,  and  the  company 
did  not  take  such  precautions  as  were 
proper  in  view  of  the  morning  being 
very  foggy).  The  fact  that  there  is  a 
greater  likelihood  of  accident  if  the 
buffers  of  foreign  cars  overlap  has  been 
referred  to  as  a  special  reason  for  see- 
ing that  there  is  no  such  overlapping. 
Goillieh  V.  Snc  York,  L.  E.  &  W.  R. 
Co.  (1885)  100  N.  Y.  462,  3  N.  E.  344. 
Where  a  railroad  company  locates  a 
switch  on  a  grade  and  curve  in  its 
track,  so  that  the  danger  to  employees 
in  the  operation  of  its  road  is  increased. 
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It  Avill  be  observed  that,  in  the  formulation  and  discussion  of  the 
principle  that  the  master  is  bound  to  exercise  a  degree  of  care  com- 
mensurate -with  the  dangers  to  be  apprehended,  the  courts  have  not 
infrequently  used  language  which,  if  taken  literally,  would  imply 
that,  where  the  work  is  such  as  to  subject  the  servant  to  unusually 
great  perils,  the  master  does  not  satisfy  his  legal  obligation  by  exer- 
cising that  degree  of  care  which  is  described  by  the  phrase  "reason- 
able and  ordinary,"  or  any  of  the  various  equivalents  of  that  phrase 
which  are  enumerated  in  §  14,  ante.  But  manifestly  this  is  not  the 
true  import  of  the  principle.  The  correct  juristic  concept  is  that 
which  is  indicated  by  the  remark  that  "reasonable  care  is  care  propor- 
tioned to  the  danger  to  be  guarded  against,  and,  in  dangerous  situa- 
tion, means  great  care."^*  In  other  words,  ordinary  or  reasonable 
care  varies  with  the  circumstances.^^  Any  instruction  which  is  in- 
consistent with  this  concept  is  regarded  as  erroneous.^®     But  an  in- 


it  must  exercise  a  commensurate  degree 
of  care  for  the  safety  of  its  track  at 
that  point.  International  &  G.  N.  R. 
Go.  V.  Johnson  (1900)  23  Tex.  Civ. 
App.  160,  55  S.  W.  772.  The  implied 
assumption  of  the  riska  incident  to  the 
operation  of  trains  on  the  rough  and 
unfinished  tracl<  of  a  railway  which  is 
under  construction  (see  §  29,  post)  is 
predicated,  subject  to  the  proviso  that 
such  trains  are  operated  in  a  reason- 
ably careful  manner.  Meloy  v.  Ghi- 
cago  &  N.  W.  R.  Go.  (1889)  77  Iowa, 
744,  4  L.  R.  A.  287,  42  N.  W.  563.  A 
railway  company  which  permits  its 
track  to  become  unsafe  will  be  held  to 
an  increased  responsibility  towards  its 
employees  for  the  manner  in  which  its 
trains  are  run  on  such  track,  yvilsmi 
V.  Louisiana  &  N.  W.  R.  Go.  (1899)  51 
La.  Ann.  1133,  25  So.  961.  Observe 
that  in  Louisiana  a  conductor  is  a  vice 
principal. 

"  Sprague  v.  New  Torlc  &  If.  E.  R. 
Co.  (1896)  68  Conn.  345,  37  L.  R.  A. 
638,  36  Atl.  791.  It  is  not  uncommon 
to  find  judges  passing,  in  the  same 
opinion,  from  one  of  these  forms  of  ex- 
pression to  the  other.  See,  for  exam- 
ple, Richardson  v.  Gooper  (1878)  88 
111.  270,  where  the  judge  lays  it  down 
in  one  place  that  the  master  must  use 
"all  reasonable  precautions,"  and  in  an- 
other place  requires  him  to  exercise  "a 
degree  of  care  and  skill." 

"Union  P.  R.  Go.  v.  O'Brien  (1892) 
1  C.  C.  A.  354,  4  U.  S.  App.  221,  49 
Fed.  538.  What  is  "ordinary  care" 
must  be  measured  by  the  character  of 
the  business  and  the  risks  attending  its 


prosecution.  Brann  v.  Ghicago,  R.  I. 
&  P.  R.  Co.  (1880)  53  Iowa,  595,  36 
Am.  Rep.  243,  6  N.  W.  5.  "Ordinary 
care  in  the  selection  and  retention  of 
servants  and  agents  implies  that  degree 
of  diligence  and  precaution  which  the 
exigencies  of  the  particular  service  rea- 
sonably require.  It  is  such  care  as,  in 
view  of  the  consequences  that  may  re- 
sult from  negligence  on  the  part  of  em- 
ployees, is  fairly  commensurate  with 
the  perils  or  dangers  likely  to  be  en- 
countered." yVabash  R.  Go.  v.  McDan- 
iels  (1882)  107  U.  S.  454,  27  L.  ed. 
602,  2  Sup.  Ct.  Rep.  932.  "The  duty  of 
a  railway  company  is  to  exercise  due, 
that  is  ordinary,  care,  in  the  selection 
and  employment  of  its  servants  and 
agents,  having  respect  to  their  partic- 
ular duties  and  responsibilities  and  the 
consequences  that  may  result  from 
their  want  of  competence,  skill,  or  care 
in  the  performance  of  their  duties." 
Baulec  v.  New  York  &  H.  R.  Co. 
(1874)  59  N.  Y.  356,  17  Am.  Rep.  325; 
Wall  V.  Delaware,  L.  &  W.  R.  Go. 
(1889)  54  Hun,  454,  7  N.  Y.  Supp.  709. 
"  Galveston,  3.  &  8.  A.  R.  Co.  v. 
Qormley  (1898)  91  Tex.  393,  43  S.  W. 
877,  declaring  erroneous  a  charge  that 
"the  degree  of  care  of  all  parties  is 
higher  when  the  lives  and  limbs  of 
themselves  or  others  are  endangered 
thaji  in  ordinary  eases;"  Bertha  Zinc 
Go.  V.  Martin  (1895)  93  Va.  791,  22 
S.  E.  869,  where  a  charge  that  an  em- 
ployer is  required,  in  providing  appli- 
ances, methods  of  work,  and  means  of 
safety  for  its  employees  in  thawing  dy- 
nfipiite,  to  use  such  reasonable  care  as 
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struction  is  not  necessarily  erroneous  because  the  word  "ordinary"  or 
"reasonable"  is  not  used  for  the  purpose  of  defining  the  obligatory  de- 
gree of  care.-'''  As  to  the  obligation  to  use  more  than  ordinary  care, 
which  is  predicated  in  the  case  of  minor  servants,  see  §§  18  et  seq., 
post. 

h.  Rule  applied  to  the  advantage  of  the  master. — In  the  cases  hith- 
erto cited,  the  principle  under  discussion  has  been  applied  for  the 
purpose  of  holding  the  master  to  a  stricter  accountability.  But  it 
also  inures  to  his  benefit.  Thus,  the  standard  of  ordinary  care  is 
held  to  be  satisfied  by  the  use  of  very  primitive  and  inefiicient  imple- 
ments where  the  risk  of  injury  is  but  small.-'*  So,  a  less  degree  of 
care  may  be  sufficient  in  the  case  of  a  merely  temporary  structure 
erected  for  a  particular  purpose,  than  in  the  case  of  one  which  is  in- 
tended to  be  permanently  used  as  a  part  of  the  plant.-'®  But  the 
higher  obligations  attach  if  the  temporary  structure  is  allowed  to  re- 
main so  long  that  it  becomes,  for  practical  purposes,  a  permanent 
one.^"  Other  cases  bearing  upon  this  aspect  of  the  principle  are  re- 
ferred to  in  §  29,  post. 

16a.  Master's  violation  of  or  compliance  with  a  rule  made  by  himself; 
implication  from. —  The  fact  that  the  injury  was  due  to  the  master's 
breach  of  a  rule  which  he  himself  had  promulgated  for  the  protection 
of  the  servants  is,  at  the  very  least,  evidence  from  which  negligence 
may  be  warrantably  inferred.^     But  an  instruction  to  the  effect  that 

is  "commensurate  with  the  danger  to  a.  company  maintaining  an  electric  -wire 
be  reasonably  apprehended  therefrom,"  carrying  a  dangerous  current  over  a 
■was  disapproved  on  the  ground  that  it  public  street  or  alley  is  not  an  insurer 
was  calculated  to  create  the  impression  of  the  safety  of  passers-by,  but  is 
that  more  than  ordinary  care  was  de-  bound  to  the  highest  degree  of  care, 
manded  of  the  master.  skill,  and  diligence,  so  as  to  make  the 
"  In  Wabash  R.  Co.  v.  McDaniels  same  safe  against  accidents  so  far  as 
(1882)  107  U.  S.  454,  27  L.  ed.  602,  2  such  safety  can,  by  the  use  of  such  care 
Sup.  Ct.  Rep.  932,  the  court  approved  and  diligence,  be  secured, — is  not  er- 
a  charge  in  which  the  jury  were  told  roneous,  although  it  is  better  to  in- 
that,  in  view  of  the  consequences  which  struct  that  the  company  is  bound  to  ex- 
result  to  employees  from  the  careless-  ercise  that  reasonable  care  and  caution 
ness  of  telegraphic  operators,  upon  which  would  be  exercised  by  a  reason- 
whose  reports  depend  the  movement  of  ably  cautious  and  prudent  person  un- 
trains,  the  defendant  is  bound  to  exev-  der  the  same  circumstances.  Denver 
cise  "proper  and  great  care"  in  select-  Consol.  Electric  Co.  v.  Simpson,  (189-5) 
ing  them.  The  meaning  of  the  charge  21  Colo.  371,  31  L.  R.  A.  566,  41  Pao. 
wag,  as    was  pointed    out,  put    beyond  499. 

the  reach  of  any  possible  misapprehen-  ^'  Steinhauser    v.  Spraul     (1893)    114 

sion,  not  only  by  the  words  which  led  Mo.  551,  21   S.  W.  515,  859    (said  of  a 

up  to  this  statement,  but  by  the  subse-  ladder ) . 

quent  declaration,   that  there  could  be  '"See    Elmer    v.    Locke     (1883)     135 

no  recovery  unless  it  was  affirmatively  Mass.  575. 

shown    that    the    defendant    knew,    or  ^°  Korfolk    £    W.    R.    Co.    v.    Oilman 

could    by    "reasonable    diligence"    have  (1891)   88  Va.  239,  13  S.  E,  475. 

known,     that    the    negligent    employee  ^Baltimore    <&    0.    R.    Co.    v.    Camp 

was  incompetent.     An  instruction  that  (1895)    13  C.  C.  A.  233,  31  U,  S,  App. 
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a  violation  of  rules  by  employees  for  whose  acts  the  master  is  respon- 
sible is  negligence  per  se  is  held  to  be  erroneous,  for  the  reason  that 
rules  of  conduct  prescribed  by  the  master  himself  are  not  on  the  same 
footing  as  statutes  and  municipal  ordinances  which  fix  the  legal 
standard  of  duty  towards  the  pereons  for  whose  protection  they  are 
designed.^  Presumably,  however,  such  an  instruction  would  be  per- 
fectly- proper  if  the  rule  violated  was  one  promulgated  in  accordance 
with  some  statutory  provision,  as  in  the  English  case  cited  in  note  1 ; 
and,  even  apart  from  that  element,  there  would  seem  to  be  room  for 
considerable  doubt  whether  it  is  not  perfectly  justifiable  to  lay  it 
down,  as  a  matter  of  law,  that  a  master  who  fails  to  attain  a  standard 
of  careful  conduct  which  he  himself  has  fixed  is  guilty  of  a  clear 
breach  of  duty. 

There  can,  of  course,  be  no  hesitation  in  rejecting  the  doctrine  that 
the  rules  of  the  employer  can,  as  against  the  servant,  be  referred  to  as 


213,  65  Fed.  952;  Louisville  d  N.  R. 
Co.  V.  Bryant  (1893)  15  Ky.  L.  Rep. 
181,  22  S.  W.  606.  In  Senior  v.  Ward 
(1859)  1  El.  &  El.  385,  28  L.  J.  Q.  B. 
N.  S.  139,  5  Jur.  N.  S.  172,  7  Week. 
Rep.  261,  recovery  ^vas  denied  on  the 
ground  that  the  maxim.  Volenti  non  fit 
injuria,  was  applicable,  but,  except  for 
this  consideration,  it  was  agreed  that 
the  master  was  liable  for  the  reason 
that  he  was  guilty  of  negligence  in  hav- 
ing failed  to  enforce  a.  rule  which,  in 
accordance  with  the  provision  of  the 
mines  act,  he  had  promulgated  with  re- 
gard to  the  testing  of  the  hoisting  ap- 
paratus before  it  was  used  for  the  con- 
veyance of  the  miners.  A  nonsuit  is 
improper  inhere  the  answer  in  an  action 
for  injuries  received  by  a  car  repairer 
admits  that,  while  cars  are  being  re- 
paired upon  other  than  repair  tracks, 
"ordinary  prudence,  care,  and  the  cus- 
toms and  regulations  of  the  company" 
require  that  such  work  should  not  be 
done  except  while  the  car  is  being  pro- 
tected by  watchmen  or  other  suitable 
protection.  Lueblce  v.  Ghicngo,  31.  & 
St.  P.  B.  Go.  (1883)  59  Wis.  127,  48 
Am.  Rep.  483,  17  N.  W.  870.  In  Boss 
V.  Northern  P.  R.  Co.  (1891)  2  N.  D. 
128,  49  N.  W.  655,  and  PidcocJc  v.  Un- 
ion P.  R.  Co.  (1888)  5  Utah,  612,  1  L. 
R.  A.  131,  19  Pae.  191,  the  fact  that  a 
railway  company  had  broken  one  of  its 
own  rules  in  allowing  a  structure  to 
be  so  close  to  the  track  as  the  one  which 
caused  the  injury  was  mentioned  as  a, 
coiToborative  reason  for  upholding  a 
verdict  for  the  plaintiff.  In  Gerrish  v. 
Jfew  Haven  Ice  Go.   (1893)   63  Conn.  9, 


27  Atl.  235,  the  court  said  that,  even 
apart  from  the  existence  of  the  rule,  it 
would  have  been  justifiable  to  find  the 
defendant  to  be  negligent,  but  that  the 
case  against  it  was  made  much  stronger 
by  the  fact  that  it  had  violated  its  own 
rule.  In  Bailey  v.  Rome,  W.  &  0.  R. 
Go.  (1893)  139  N.  Y.  302,  34  N.  E.  918, 
the  defendant  was  held  liable  on  the 
ground  that  an  inspection  pursuant  to 
one  of  its  rules  would  have  disclosed 
the  defect  in  question;  but  presumably 
the  result  here  was  not  affected  by  the 
existence  of  the  rule.  In  Thain  v.  Old 
Colony  R.  Co.  (1894)  161  Mass.  353,  37 
N.  E.  309,  there  is,  perhaps,  another 
implied  recognition  of  the  doctrine, 
though  the  actual  point  decided  was 
merely  that  as  the  risk  in  question  was 
assumed,  the  servant's  right  of  action 
could  be  enlarged  by  showing  that 
there  was  a.  rule  directed  to  the  preven- 
tion of  the  dangerous  conditions  from 
which  the  risk  resulted.  Since  the 
law,  irrespective  of  the  rules  of  a  rail- 
road company,  imposes  upon  it  the 
duty  of  inspecting  its  cars  properly,  it 
is  not  error  to  allow  a  plaintiff  to 
prove  that  the  rules  of  the  company  re- 
quired an  inspection  at  terminal  and 
intermediate  points.  Kentuclcy  C.  R. 
Go.  V.  Garr  (1897)  19  Ky.  L.  Rep.  1172, 
43  S.  W.  193. 

^  Smithson  v.  Chicago  G.  W.  R.  Co. 
(1898)  71  Minn.  216,  73  N.  W.  853 
(disregard  of  rules  as  to  the  manage- 
ment of  trains), — a  case  decided  under 
the  statute  abolishing  the  defense  of 
coservice  in  the  ease  of  railway  serv- 
ants,    See  chapter  xxxix.,  'post, 
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evidence  that  a  certain  way  of  doing  the  work  was  careful.  The  law, 
and  not  the  rnle  of  the  employer,  defines  negligence.^ 

16b,  Right  to  rely  upon  the  recommendations  and  advice  of  others. — 
The  general  rule  has  been  laid  down,  that  a  master  is  usually  justified 
in  relying  on  the  advice  and  recommendations  of  persons  of  skill  and 
experience.-'  This  rule  has  been  applied  in  cases  where  the  question 
to  be  settled  was  whether  the  master  had  attained  the  legal  standard 
of  safety  with  respect  to  the  quality  of  an  instrumentality,^  and  in 
cases  where  the  legal  quality  of  the  method  adopted  for  carrying  out 
the  work  in  hand  was  in  dispute,^ — especially  if  he  himself  was  not 
an  expert  or  specialist  in  respect  to  the  subject-matter  of  such  advice 
or  recommendations.'*  On  the  other  hand,  it  has  been  held  that  the 
master  is  not  necessarily  absolved  from  liability  for  this  reason.^ 

17.  Comparison  between  the  degrees  of  care  owed  to  a  servant  and  to 
a  stranger. — In  so  far  as  no  special  rule  of  law  intervenes  to  create 
a  duty  to  use  a  degree  of  care  higher  than  that  designated  as  "ordi- 
nary," it  is  manifest  that,  supposing  the  circumstances  to  be  similar, 
a  master's  obligations  to  a  stranger  must  be  virtually  identical  with 
those  which  he  owes  to  a  servant.  Whether  a  person  enters  upon  the 
premises  of  another  to  perform  a  contract  of  service,  or  to  transact 
some  business,  or  by  the  direct  request  of  the  o-\vner,  the  person  ex- 
tending the  implied  or  express  invitation  o\\  es  to  the  person  accept- 
ing it  the  duty  of  seeing  tlaat  at  least  ordinary  care  and  prudence  are 
exercised  to  protect  hijn  against  dangers  which  are  neither  actually 
nor  constructively  known  to  him.-'  But  the  scope  of  this  principle  is 
necessarily  much  restricted  in  practice  by  the  doctrine  of  assumption 

'Pennsylvania  Go.  v.  Sloclke    (1882)  block  and  tackle  imder  the  advice  of  an 

104  111.  201    (error  to  allow  a  -witness  experienced   rigger), 

to   be   asked    a   question    based   on  the  *  f^ervice    v.     Slioncman     (1900)     190 

hypothesis  that  such  evidence  was  com-  Pa.  63,  46  Atl.  292,  supra. 

petent  for  such  a  purpose).  "  Siuv/o    v.    Libera    (1896)     65    Minn. 

^  M'Oill    V.    Botisman    (1890)     18    Sc.  337,   68   ^T.   \y.   36    (plans   for  the  con- 

Sess.  Cas.  4th  series,  206.  struction    of    a    cistern,    the    walls    of 

■Service  v.  Shoncman    (1900)   196  Pa.  which    collapsed,   were    adopted   on   the 

63,   46   Atl.   292    (unsafe  boiler)  ;    Kel-  advice    of   an    architect   believed   to   be 

ley  V.  Forty-second  Street,  M.  &  St.  N.  competent). 

.'\ve.  It.  Go.    (1890)    58  Hun,  93,  11   N.  ^Diamond    Si^te    Iron    Go.    v.    Giles 

Y.   Supp.   344    (force  \yamp   selected  by  (1S87)     7    Houst.     (Del.)     556,  11    Atl. 

persons  having  experience  in  the  use  of  189;    Irmcr    v.    St.    Louis   Brciisinr/  Go. 

.such  apparatus)  ;  Keith  v.  Walker  Iron  (1897)     69    Mo.    App.  17)    (recognizing 

d-  r    Go.   (1888)   81  ria.  49,  7  S.  E.  166  the  duty  to  guard  the  servant  against 

(not  negligence  to  take  the  opinion  of  pitfalls)  ;   Miisick  v.  Jacoi  Dold  Pack- 

an  expert  mason  as  to  the  safety  of  the  ing  Go.   (1894)    58  Mo.  App.  322    (simi- 

part  of  a  structure  which  he  has  just  lar  facts).     See  also  Larmore  v.  Croim 

put  up).  Point  Iron  Co.    (1886)    101   N.  Y.   391, 

^Sykes  v.  Packer    (1882)    99  Pa.  465  54  Am.  Pvep.  718,  4  N.  E.  752,  where  the 

(laborer  engaged   in  the   demolition   of  court  distinguished    the    position    of  a 

a    structure"   injured    by    its    collapse,  servant    from    that    of    a  mere  licensee 

which    was    due   1o    the    removal    of    a  entering  on  premises  to  secure  employ- 

Vol.  I.  M.  &  S.— 3. 
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of  risks,  the  operation  of  which  is  far  less  extensive  where  the  parties 
litigant  are  strangers  than  it  is  where  they  bear  to  one  another  the  re- 
lation of  master  and  servant.^ 

On  the  other  hand,  where  a  person  is  required  by  the  policy  of  the 
law  to  exercise  a  higher  degree  of  care  than  that  described  as  "ordi- 
nary" for  the  protection  of  those  who  do  business  with  him,  it  will 
often  happen  that  a  servant  will  be  unable  to  recover  under  circum- 
stances which,  if  the  injured  person  had  been  a  stranger,  could  have 
constituted  a  cause  of  action.  Thus,  the  courts  have  imiformly  de- 
clined to  hold  that  the  peculiar  obligations  imposed  upon  carriers  of 
passengers  are  predicable  in  cases  where  a  servant  is  traveling,  in  the 
course  of  his  employment,  upon  a  public  conveyance  belonging  to  his 
master.^ 


raent.  In  an  early  Maine  case  it  was 
laid  down  that,  as  regards  bridges, 
passageways,  or  ladders,  "at  least  the 
same  care  and  precaution  [should]  be 
used  for  the  safety  of  the  servant  as  for 
that  of  the  stranger  whose  accidental 
presence  business  may  require  within 
the  same  limits."  Buzzell  v.  Laconia 
Mfg.  Go.  (1861)  48  Me.  113,  77  Am. 
Dec.  212.  It  has  also  been  remarked 
in  a  recent  case  that  the  relation  of 
master  and  servant  is  not  analogous  to 
that  of  guardian  and  ward,  and  the  ob- 
ligation of  the  master  in  regard  to  ap- 
pliances furnished  for  the  use  of  the 
servant  is  not  different  from  what  it 
would  be  if  such  appliances  were  fur- 
nished for  the  use  of  one  not  a  servant. 
Garnett  v.  Phcenix  Bridge  Co.  (1899) 
98  Fed.  192. 

"  The  cases  asserting  the  nonliability 
of  a  master  to  his  servant  for  injuries 
caused  by  defective  instrumentalities 
are  treated  as  an  exception  to  the  gen- 
eral principle  that  "no  man  may,  in 
conducting  business,  unnecessarily  and 
wantonly  disregard  the  rights  of  other 
people,  whether  employees  or  stran- 
gers," for  these  reasons :  ( 1 )  That  the 
servant  is  not  secretly  or  involuntar- 
ily exposed  to  the  peril ;  ( 2 )  that  he  is 
paid  for  the  exact  position  and  hazard 
which  he  assumes;  and  (3)  that  he 
may  terminate  his  employment  when, 
from  unforeseen  perils,  he  finds  his  re- 
ward inadequate  or  unsatisfactory. 
Hayden  v.  Smithville  Mfg.  Co.  (1861) 
29  Conn.  548.  Compare  the  statement 
that  "the  servant  undertakes  his  em- 
ployment, relying  upon  the  fact  that 
the  appliances  are  safe  if  carefully 
used,  and  he  knows  that  their  careful 
use  depends  upon  himself  and  his  fel- 


low servants  who  may  be  assigned  to 
operate  and  guard  them."  Saltcrs  v. 
Delaware  &  H.  Canal  Go.  (1874)  3 
Him,  338.  This  seems  to  be  the  only 
ground  upon  which  it  is  possible  to  ac- 
cept the  broad  doctrine  laid  down  in  an 
Australian  case,  that  circumstances 
which  might  entitle  a  stranger  or  visi- 
tor to  recover  damages  do  not  apply  in 
the  case  of  a  "workman,"  and  the  deci- 
sion based  upon  that  doctrine,  that  a 
shipowner  is  not  liable  for  failing,  as 
darkness  comes  on,  to  place  a  light  near 
an  open  hatchway,  so  as  to  secure  the 
safety  of  employees  who  have  been 
working  near  it  all  day, — so  long,  at 
least,  as  the  darkness  has  not  become 
so  profound  that  the  employees  cannot 
by  using  slightly  increased  vigilance 
avoid  the  orifice:  McLachlin  v.  Serv- 
ice  (1871)   2  Vict.  L.  Rep.    (1)    198. 

'Warner  v.  Erie  R.  Co.  (1868)  39 
N.  Y.  468,  471;  Smith  v.  St.  Louis,  K. 
C.  &  N.  B.  Co.  (1878)  69  Mo.  32,  33 
Am.  Rep.  484.  While,  in  the  case  of 
passengers,  railroad  companies  are 
bound  to  avail  themselves  of  all  new  in- 
ventions and  improvements  known  to 
them,  which  will  contribute  materially 
to  the  safety  of  their  passengers,  the 
utility  of  which  has  been  tested,  and 
the  adoption  of  which  is  within  their 
power  so  as  to  be  reasonably  practica- 
ble, they  are  not  so  bound  as  to  em- 
ployees. Salters  v.  Delaivare  &  E. 
Canal  Co.  (1874)  5  Thomp.  &  C.  559, 
3  Hun,  338.  In  Columbus  &  X.  R.  Go. 
V.  WeU  (1861)  12  Ohio  St.  475,  the 
court  rejected  the  special  contention  of 
counsel  that,  as  both  the  railway  com- 
jiany  and  the  plaintiff  knew  it  was  the 
legal  duty  of  the  company  as  common 
carrier    to    furnish    as    perfect    brakes 
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B.  Standaed  of  due  cake;  how  eae  qualified  by  the  miwoeity 
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18.  Negligence  not  inferable  from  the  mere  employment  of  a  minor 
to  do  dangerous  work.—  (Compare  §  180,  post.)  A  master  is  not 
culpable  simply  because  he  hires  a  minor  servant  for  the  performance 
of  dangerous  duties.^  Whether  a  minor  may,  without  negligence,  be 
set  to  do  dangerous  work,  '"'depends  upon  the  particular  circumstances 
of  each  case,  upon  the  character  and  degree  of  the  danger,  and  the 
capacity  of  the  minor  to  comprehend  and  avoid  it."^  If  the  servant 
is  of  such  tender  years  as  to  be  unable,  by  reason  of  his  immature 
judgment  or  bodily  strength,  to  perform  the  duties  imposed  upon  him. 


upon  the  passenger  cars  as  was  practi- 
cable, it  was  a  reasonable   implication 
that,  when  the  plaintiff  entered  the  em- 
ployment   as    brakeman,    the    company 
undertook  the  obligation  of  furnishing 
a  brake  as  safe  as  it  was  bound  to  fur- 
nish  for  the  safety  of  the  passengers. 
The   fallacy   of   this   argument,  it   was 
pointed   out,  consisted    in    its    ignoring 
the  effect  of  the  essential  element  of  the 
servant's    assumption    of    the    ordinary 
risks  of  his  employment.     In   Gates  v. 
Southern  Minnesota  R.   Co.    (1881)    28 
Minn.  110,  5  N.  W.  579,  a  charge  was 
held  to  be  erroneous  which  allowed  the 
jury  to   infer   that   the   degree  of   care 
which   a   railway   company   must   exer- 
cise in  the  maintenance  of  a  safe  road- 
bed for  its  employees  is  as  high  as  that 
required  of  a  carrier  in  regard  to  pas- 
sengers.    In    O'Gonnell    v.  Baltimore  iC- 
0.  R.  Go.    (1863)    20  Md.  212,  83  Am. 
Dec.  549,  it  was  declared  that  the  doc- 
trine laid  down  by  the  Supreme  Court 
of  the  United  States  in  Stokes  v.  Sal- 
tonstall    (1839)    13  Pet.   191,   10  L.  ed. 
115,  that  a  carrier  warrants  the  safety 
of  passengers  as  far  as  human  care  and 
foresight  can  go,  was  not  applicable  to 
a    case    where    the   plaintiff    was  a  la- 
borer who  was  carried  to  and  from  his 
work  on  a  train,  without  any  contract 
of    carriage    and    without    paying    any 
fare.     Similarly,  the  owner  of  a  build- 
ing owes  only  the  care  required  from  a 
master    toward    his    servant,    and    not 
that  due  from  a  common  carrier  of  pas- 
sengers, in  respect  to  employees  in  his 
business,  in  using  a  freight  elevator  in 
which    such    employees    are    permitted, 
but  not  required,  to  ride  in  going  up  to 
or  down  from,  the  stories  of  the  build- 


ing in  which  they  respectively  work. 
AloDonough  v.  Lanpher  (1893)  55 
Minn.  501,  57  N.  W.  152,  followed  in 
McGregor  v.  Reid,  M.  &  Go.  (1899)  178 
111.  464,  53  N.  E.  323,  Reversing  ( 1898 ) 
76  111.  App.  610.  The  distinction  be- 
tween the  duty  owed  by  a  railway  com- 
pany to  a  passenger  and  to  an  employee 
was  lost  sight  of  in  'Nashville  &  G.  R. 
Go.  V.  Elliott  (1861)  1  Coldw.  611,  78 
Am.  Dec.  506. 

^Youll  V.  Sioux  City  &  P.  R.  Go. 
(1885)  66  Iowa,  346,  23  N.  W.  736; 
Houston  d  G.  N.  R.  Go.  v.  Miller 
(1879)  51  Tex.  270.  "There  is  no  rule 
of  law  that  a  minor  may  not  be  em- 
ployed about  a  dangerous  machine; 
and  the  simple  fact  that  a  machine  is 
dangerous  does  not  make  the  employer 
liable  for  an  injury  received  by  a  minor 
employed  on  such  machine."  Buckley 
V.  Gutta-Percha  &  Rubier  Mfg.  Go. 
(1889)  113  N.  Y.  540,  21  N.  E.  717. 
"If  boys  are  not  allowed  to  use  machin- 
ery until  they  have  become  accustomed 
to  its  use,  it  would  be  difficult  for  them 
to  learn  any  useful  trade  or  occupation 
by  which  to  earn  a  livelihood."  O'Keefe 
v.  Thorn  (1889)  24  W.  N.  C.  379,  16 
Atl.  737.  An  employer  has  a  right  to 
presume  that  a  youth  applying  to  him 
for  employment  is  possessed  of  the  aver- 
age capacity  of  youths  of  his  age  and  a 
competent  knowledge  of  the  employ- 
ment he  seeks,  if  it  is  such  as  is  usually 
followed  by  such  youths.  Adams  v. 
Glvmer  (1893)  1  Marv.  (Del.)  80,  36 
Atl.   1104. 

^Anderson  v.  Morrison  (1875)  22 
Minn.  274;  Hamilton  v.  Galveston,  H. 
&  S.  A.  R.  Go.  (1881)  54  Tex.  556  (boy 
of  fifteen  employed  as  brakeman). 
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it  may  be  that  the  master  should  be  deemed  negligent  in  placing  him 
in  a  dangerous  position.^  A  similar  inference  may  doubtless  be 
drawn  if  the  servant  is  wholly  inexperienced  in  the  work  for  which 
he  is  engaged.*  In  the  latter  case,  negligence  is  usually  imputed  on 
the  specific  ground  of  an  omission  to  give  instruction  (chapter  xvi., 
post) ;  but  in  the  former  case  it  is  easy  to  see  that  there  may  be  some 
extreme  circumstances  in  which,  considering  the  age  of  the  servant 
and  the  nature  of  the  duties,  it  might  not  be  consistent  with  ordinary 
prudence  to  set  him  to  work,  even  though  he  may  have  received  full 
instructions.  The  impropriety  of  imputing  negligence  to  the  master 
merely  on  the  ground  that  the  servant  was  a  minor  and  the  work  dan- 
gerous becomes  more  and  more  unquestionable  as  the  servant  ap- 
proaches his  majority.  He  will  not  be  allowed  to  retain  a  verdict  based 
solely  on  that  ground,  where  he  was  of  such  an  age  that  he  may  well 
have  looked  like  an  adult,  and  no  evidence  has  been  produced  to  show 
that  his  minority  was  indicated  by  his  stature  and  general  appear- 
ance, or  that  the  master  had  knowledge  of  his  real  age,  or  was  in  some 
way  put  upon  inquiry  as  to  that  fact.^ 

19.  Greater  care  must  be  exercised  for  the  protection  of  young  serv- 
ants,—  The  materiality  of  the  fact  that  a  servant  is  not  of  full  age 
consists  in  this, — tliat  it  is  in  many  instances  regarded  as  a  ground 
for  predicating  the  existence  of  certain  additional  obligations  on  the 
master's  part  to  see  that  the  servant  is  adequately  protected.  "The 
almost  universally  accepted  doctrine  is  that  the  care  to  be  observed 
to  avoid  inju.ries  to  children  is  greater  than  that  in  respect  to  adults. 
That  course  of  conduct  which  would  be  ordinary  care  when  applied 
to  persons  of  mature  judgment  and  discretion  might  be  gToss,  and 
even  criminal,  negligence  toward  children  of  tender  years.  The 
same  discernment  and  foresight  in  discovering  defects  and  dangers 
cannot  be  reasonably  expected  of  them,  that  older  and  experienced 

"  Youll   V.    Sioux    City    &    P.    R.    Co.  the  boy  to  undertake  work  of  the  char- 

(1885)   66  Iowa,  346,  23  N.  W.  736.  aeter     required.     Hayes     v.     Colchester 

*  Youll  V.  Sioux  City  &  P.  R.  Co.  Mills  (1894)  69  Vt.  1,  37  Atl.  269. 
(1885)  66  Iowa,  346,  23  N.  W.  736.  'Youll  v.  Sioux  City  &  P.  R.  Co. 
Whether  a  master  was  negligent  in  di-  (1885)  66  Iowa,  346,  23  N.  W.  736. 
recting  an  immature  boy  who  had  been  The  fact  that  the  servant  obtained  em- 
employed  to  do  such  worlc  around  a  ployment  by  deception  and  fraud  as  to 
factory  as  should  be  suited  to  his  ca-  his  age  will  not  prevent  a  recovery  for 
pacity,  to  perform  a  dangerous  opera-  injuries  sustained  by  the  negligence  of 
tion,  in  the  course  of  which  the  boy  was  the  employer.  Chicago  &  A.  R.  Co.  v. 
injured,   depends  upon  the   capacity  of  Pettigrew    (1898)    82  111.  App.  33. 
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persons  habitually  employ;  and  therefore  the  greater  precaution 
should  be  taken  where  children  are  exposed  to  them.-^  Upon  this 
ground  he  has  been  held  liable  for  the  following  kinds  of  negligence : 
Not  insisting  on  the  use  by  a  minor  of  certain  safeguards  provided 
for  the  servants ;  ^  requiring  a  minor  to  do  work  which  is  not  within 
the  compass  of  his  age  and  experience  f  requiring  a  minor  to  encoun- 
ter risks  of  an  unusual  kind,  although  such  work  is  within  the  scope 
of  his  employment  f  augmenting  the  risks  of  a  minor's  service  by  giv- 
ing him  additional  duties  to  perform;®  transferring  a  minor  to  new 
duties  involving  greater  dangers  than  those  involved  in  the  work  for 
which  he  was  originally  hired  ;^  setting  a  minor  at  a  task  which  he 
has  neither  the  strength  nor  the  skill  to  perform  f  f ailinPlto  prevent  a 
minor  from  doing  work  in  a  dangerous  way,  when  there  is  a  tempta- 
tion to  a  person  of  his  years  tO'  do  it  sO'  f  allowing  a  minor  to  do  things 
injurious  to  health.^ 

"■  Cleveland  Rolling  Mill  Go.  v.  Gorri-  Supp.   785,  Affirmed    (1900)    161   N.  Y. 

gan   (1889)   46  Ohio  St.  283,  3  L.  R.  A.  630,    57    N.    E.   1125.     Apparently    the 

385,   20  N.   E.   466.     That  the  duty  of  same  principle  is  conceded  in   Texas  d 

the  master  with  reference  to  the  exer-  P.    B.    Go.    v.    Carlton    (1883)   GO    Tex. 

cise  of  care  increases  in  proportion  to  397. 

a    minor's    want    of    capacity    was    de-  '  Nohlesville  Foundry  &  Much.  Co.  v. 

dared  in  Texas  &  P.  R.  Go.  v.  Carlton  Teaman   (1891)   3  Ind.  App.  521,  30  N. 

(1883)   60  Tex.  397.  E.   10.     Whether  an  employer  exercised 

^  In  the  ease  of  a  girl  of  seventeen  the  care  which  the  circumstances  re- 
years  engaged  in  filling  soda-water  hot-  quired,  in  directing  an  apprentice  six- 
ties, which  at  one  stage  of  the  operation  teen  years  old  to  fasten  a  scaffolding, 
are  liable  to  explode,  a  jury  is  justified  was  held  to  be  for  the  jury  to  doter- 
in  finding  that  it  is  not  sufficient  for  mine,  in  Henry  v.  Brady  (1879)  9 
the  defendant  to  provide  a  mask,  but  Daly,  142. 

that  it  is  his  duty  also  to  point  out  to  "  In    Marhury    Lumber    Go  .  v.  Wcst- 

her  the  existence  "of  the  danger,  and  to  brook   (1898)    121  Ala.  179,  25  So.  914, 

insist     on     lier     wearing     the     maslc.  the  court  approved  a  charge  to  the  ef- 

Crocker  v.  Banks  (1888)   4  Times  L.  R.  feet  that  particular  work  which   is  no 

324.  more  dangerous  for  a  man  than  another 

'  Brazil    Block    Coal    Go.    v.    Oaffncy  employment  may,  nevertheless,  be  more 

(1889)   119  Ind.  455,  4  L.  R.  A.  850,  21  dangerous  to  a  boy  because  of  his   in- 

N.  E.  1102    (boy  of  ten  years  in  a  coal  expei'ience  and  the  peculiar  traits  inci- 

mine  directed  to  couple  coal  ears ) .  dent  to  adolescence,   holding  it  not  to 

'Robertson    v.    Gornelson    (1888)     34  be   merely   abstract,  where    a   boy    was 

Fed.    716     (cleaning   machinery    in  mo-  injured   because  he  rode  up   and   down 

tion ) .  on  a  log-carriage,  instead  of  remaining 

'  The  question  of  the  defendant's  neg-  on  the  floor  of  the  sawmill, 

ligence  is  for  the  jury,  Avhere  there  is  °  In  7\elson  v.  Jofcaiwere  (1885)  18Neb. 

evidence   that   a   boy   was   employed   to  180,  53  Am.  Rep.  806,  24  N.  W.  730,  a 

drive  a  mule  in  a  mine,  and  had  imposed  master  was  held  liable  for  allowing  a 

on  him  the  additional  task  of  opening  a  girl  of  eleven  to  go  across  a  prairie  in 

door    to    see    whether    the    track  ahead  cold    weather,  with    clothing    so    inade- 

was    clear,  and    that    a  regular  attend-  quote  that  she  was  frozen.     In  Larson 

ant    should    have    been    placed    at    the  v.  Berqtdst  (1885)  34  Kan.  334,  55  Am. 

door,  and  that  the  absence  of  the  super-  Rep.  249,  8  Pae.  407,  a  complaint  was 

intendent   was    the   cause   of   the    acci-  held    good    which    alleged    that  during 

dent.      Vi'raver    v.    Iselin     (1894)     161  the  employment  of  an  inexperienced  girl 

Pa.  380,  29  Atl.  49.  of  tender  years  her  menses  began,  that 

"  S/imprr    V.    Fiichs    (C-    L.    Mfg.    Co.  defendnnt    advised    her  that  menstrua- 

(1898)     2G    App.    Div.    333,    49    N.    Y.  tion  was  a  dangerous  disease,  likely  to 
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From  the  doctrine  that  the  master  is  subject  to  this  larger  measure 

of  responsibility,  some  courts  have  deduced  consequences  which  prac- 
tically amount  to  a  declaration  that  the  same  superior  servant  may  be 
a  vice  principal  as  to  a  minor,  and  not  a  vice  principal  as  to  an 
adult.^"  Another  result  of  the  doctrine  is  that  the  master  vyill  some- 
times be  held  liable  to  children  for  the  insecurity  of  portions  of  the 

cause  insanity  and  death,  and  that  the  cover  because  their  lesser  lords  violated 
best  and  only  known  remedy  vpas  Eard  orders  which  superior  magnates  had 
and  unremitting  labor,  and  that,  by  given  them."  The  court  then  pro- 
reason  of  this  advice,  she  was  induced  ceeded  thus:  "It  makes  no  difference, 
to  work  far  beyond  her  strength,  and  therefore,  in  this  case,  whether  Cobb, 
was  permanently  crippled  and  disabled,  the  man  under  whom  they  worked  that 
"  See  the  comments  of  Lords  Cran-  night,  violated  his  superior's  orders  or 
worth  and  c4elmsford  in  BartonshiU  not.  The  children  looked  to  him. 
Coal  Co.  V.  Reid  (1858)  3  Macq.  H.  L.  Him  they  must  obey  or  lose  their 
Cas.  206,  4  Jur.  N.  S.  767,  on  the  places.  Nor  does  it  vary  the  question 
Scotch  ease  of  O'Bryen  v.  Burn  (1854)  that,  after  working  hours  were  over, 
16  Sc.  Sess.  Cas.  2d  series,  1025,  as  another  servant  of  the  corporation,  a 
stated  in  §  247,  post.  In  Atlanta  Got-  watchman,  had  charge  generally  of  the 
ton  Factory  Co.  v.  Speer  (1882)  69  Ga.  factory,  and  that  he  and  Cobb  had  some 
137,  47  Am.  Eep.  750,  it  was  held  that  altercation  about  the  latter's  putting 
a  girl  fifteen  years  old  could  recover  the  girls  in  that  room.  They  were  put 
damages  under  the  follomng  showing  in  there  by  the  person  to  whom  they 
of  facts:  She  was  a  night  hand  in  a  were  accountable.  Besides,  the  watcti- 
. cotton  factory  which  used  to  shut  down  man  yielded  to  Cobb  and  permitted 
at  3  o'clock  on  every  Sunday  morning,  them  to  be  taken  to  the  cloth  room,  and 
and  was  allowed,  with  some  other  ope-  when  the  matter  thus  terminated  be- 
ratives,  to  occupy  the  basement  till  day-  tween  the  superiors,  is  it  right  to  lay 
light.  The  night  overseer  of  the  room  blame  upon  the  children?  The  reason 
where  she  worked,  seeing  them  there  and  sense  of  the  matter,  it  strikes  us, 
one  Sunday  night,  told  them  to  go  to  is  to  lay  the  blame  of  their  going  to 
one  of  the  upper  rooms,  which  was  bet-  the  room  to  Cobb,  their  special  over- 
ter  lighted  and  more  comfortable,  and  seer,  with  the  final  acquiescence  of  the 
removed  them  in  spite  of  objections  watchman,  rather  than  to  the  chil- 
made  by  the  watchman  who  had  charge  dren."  The  court  also  imdertook  to 
of  the  building  when  the  work  stopped,  fortify  its  conclusion  by  propounding 
The  plaintiff'  children  then  began  to  the  very  dubious  theory  that  the  whole 
play  hide  and  seek  with  some  other  reason  on  which  rests  the  liability  of  a 
children,  and  while  so  engaged  went  master  for  the  negligence  of  a  coem- 
out  into  an  adjacent  passage  where  ployee  who  rules  for  the  time  being  is. 
there  was  no  light,  and  fell  into  an  that  he  was  negligent  in  employing  an^ 
opening  in  which  an  elevator  was  about  incompetent  agent,  and  then  drew  the 
to  be  placed.  The  majority  of  the  still  more  dubious  conclusion  that  the 
court  held  that  the  night  overseer  was,  night  overseer  and  the  watchman  were' 
for  the  time  being  and  as  regards  the  both  incompetent,  the  former  because 
acts  which  led  up  to  the  catastrophe,  he  persisted,  against  the  protest  of  the 
the  representative  of  the  company  own-  latter,  in  disobeying  the  rule  to  keep 
ing  the  factory.  It  was  emphatically  the  children  in  the  basement,  and  the 
declared  that  when  minor  servants  "are  latter  because  he  gave  way  to  the 
children,  who  can  have  no  access  to  the  former  and  allowed  the  rule  to  be  vio- 
great  managers,  who  can  receive  no  in-  lated.  Crawford,  J.,  dissented  on  the 
struetions  from  them,  but  who  look  ground  that  the  evidence  did  not  show 
alone,  and  must  look  alone,  to  him  un-  that  the  overseer  was  in  charge  of  the 
der  whom  they  particularly  work,  and  factory  at  the  time,  or  had  authority 
from  whose  lips  alone  the  orders  and  to  give  directions  for  the  removal  of 
behests  of  the  corporation  ever  reach  the  children.  In  this  point  of  view 
their  ears,"  it  is  "simply  monstrous  to  the  accident  was  due  to  the  wrongful 
hold  that  for  the  wrongs  and  negligence  act  of  a  mere  fellow  servant.  But  even 
of  these  lords  of  theirs  they  cannot  re-  assuming  that   the  evidence  was   suflS.- 
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premises  outside  of  those  which,  as  respects  adults,  he  has  impliedly 
agreed  to  keep  in  reasonably  safe  condition.^  ^ 

20.  limits  of  this  obligation.—  The  rationale  of  the  doctrine  dis- 
cussed in  the  preceding  section  is  that  the  master  is,  as  a  prudent  man, 
bound  to  regulate  his  conduct  with  due  reference  to  the  fact  that 
minor  servants  are,  on  the  average,  less  capable,  not  only  of  under- 
standing the  dangers  of  their  employment,  but  also  of  avoiding  the 
dangers  which  they  do  understand.  In  other  words,  it  is  the  fact 
of  immaturity,  not  of  minority,  that  the  master  is  bound  to  regard.^ 
In  this  point  of  view,  the  rule  that  greater  care  must  be  exercised  for 
the  protection  of  minors  is  not  an  absolute  one.  Where,  in  the  case 
of  an  injured  minor,  there  is  no  immaturity  of  physical  and  mental 
faculties,  he  stands  upon  the  same  footing  as  an  adult.^  Isot  does 
the  mere  fact  that  the  servant  is  of  immature  years  involve  the  conse- 


cient  to  establish  these  facts,  it  is  clear 
that  the  majority  judgment  goes  much 
further  than  any  court  which  has  not 
adopted  the  "superior  servant  doc- 
trine" (chapter  xxvill.,  post)  would  go 
in  the  case  of  an  adult  employee. 

"  In  Atlanta  Cotton  Factory  Co.  v. 
Speer  (1882)  69  Ga.  137,  47  Am.  Eep. 
750  (see  above),  the  majority  consid- 
ered that  the  fact  that  the  accident 
happened  because  the  plaintiff,  in  play- 
ing the  game,  stepped  outside  the  room 
to  which  she  had  been  conducted,  did 
not  destroy  her  right  of  action.  The 
position  was  taken  that  they  would  nat- 
urally while  away  the  remaining  hour 
or  two  before  dawn,  and  that  it  was 
gross  negligence  in  those  who  put  them 
in  the  room  not  to  warn  them  of  the 
pitfall  just  outside  the  door,  to  leave 
such  a  hole  with  nothing  around  it  to 
protect  unwary  feet.  It  was  therefore 
held  tliat  the  question  of  negligence, 
under  all  the  facts  and  circumstances, 
was  properly  left  t»  the  jury,  regard 
being  had  to  contributory  negligence 
on  the  part  of  the  plaintiff,  to  her  age 
and  her  entire  ignorance  of  her  danger, 
and  the  short  time  (only  two  weeks) 
which  she  had  been  connected  with  the 
factory.  Crawford,  J.,  dissented  from 
the  majority  judgment  in  regard  to 
this  point  also,  on  the  ground  that  the 
facts  brought  it  within  the  ordinary 
rule  that  a  master  is  responsible  for 
the  condition  only  of  those  parts  of  his 
premises  to  which  he  directs,  invites, 
or  allows  his  employees  to  go. 

^  Alahama  Mineral  R.  Co.  v.  Marcus 
(1896)   115  Ala.  389,  22  So.  135. 

^Alabama  Mineral  R.  Co.  v.  Marcus 


(1896)  115  Ala.  389,  22  So.  135  (dis- 
approving charge  to  contrary  effect  in 
the  case  of  a  servant  of  nineteen  years ) . 
The  proprietor  of  a  laundry  who 
places  J  of  an  inch  above  the  table  on 
which  clothes  are  spread  preparatory 
to  being  passed  through  the  ironing 
rollers,  a  brass  rod  to  serve  as  a  guard 
up  to  which  the  fingers  of  the  operator 
may  safely  go,  is  not  negligent  in  fail- 
ing to  anticipate  that  the  operator,  a 
girl  of  seventeen  years  of  age,  will  at- 
tempt to  pass  her  hand  underneath  the 
rod,  and  to  provide  for  such  a  contin- 
gency by  fastening  the  rod  so  that  it 
cannot    be    raised.      O'Hare    v.    Keeler 

(1897)  22  App.  Div.  191,  48  N.  Y. 
Supp.  376.  If  a  child  has  discretion 
enough  to  know  the  dangers  of  his  ac- 
tion and  guard  against  it,  the  company 
is  not  bound  to  anticipate  and  provide 
against  his  peril  in  attempting  to 
couple  a  train  of  cars.  Kentucky  C.  R. 
Co.  V.  Oastineau  (1885)  83  Ky.  119. 
The  rule  that  machinery  ordinarily 
used  is  suitable,  in  the  legal  sense,  is 
not  changed  by  the  fact  that  the  in- 
jured employee  is  a  boy  fifteen  years  of 
age.      Dwvgley    v.     Sta/r    Knitting     Co. 

(1900)  34  N.  Y.  S.  R.  989,  12  N.  Y. 
Supp.  31,  Affirmed  in  (1892)  134  N.  Y. 
552,  32  N.  E.  35 ;  but  this  point  was  not 
referred  to.  See  also  Michael  v.  Stan- 
ley (1892)  75  Md.  464,  23  Atl.  1094, 
where  a  youth  of  eighteen  years  was 
denied  recovery  for  an  injury  caused 
by  a  saw,  and  the  cases  in  chapter 
XVII.,  post,  in  which  a  minor,  no  less 
than  an  adult,  is  held  to  assume  the 
risks  which  he  understands. 
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qncnee  that  the  master  is  an  insurer  of  such  servant  from  injury  by 
machinery  in  its  nature  dangerous.  ^      See,  generally,  §  24,  post. 

21,  Employment  of  minor  without  his  father's  consent;  effect  of. — 
In  actions  by  an  injured  minor  himself,  or  by  his  parent  suing  as  his 
personal  representative,  under  the  damage  acts,  the  general  rule 
enunciated  at  the  beginning  of  the  last  section  is  not  changed  by  the 
mere  fact  that  the  minor  ^\'as  employed  without  his  father's  consent,' 
nor  by  the  mere  fact  that  he  was,  without  that  consent,  transferred  to 
new  duties.^  The  absence  of  such  consent  is  sometimes  adverted  to 
in  cases  of  this  type,  but  it  will  be  found  that  the  servant's  right  of 
recovery  is  predicated  for  reasons  which  are  independent  of  this  ele- 
ment.^ 

'  An  instruction  that  permits  the  to  the  case  before  us.  The  slave  had 
jury  to  find  for  plaintiff,  a.  boy  of  four-  no  power  whatever  to  contract,  nor  in 
teen  years  of  age,  if  the  machinery  was  any  way  to  create  the  relation  of  mas- 
dangerous  and  the  plaintiff  not  guilty  ter  and  sei-vant  between  himself  and 
of  contributory  negligence,  is  errone-  another  person.  The  minor  has  such 
ous,  where  there  is  no  question  as  to  power;  and  while,  as  against  his  father, 
the  failure  of  the  master  to  give  the  he  cannot  defeat  his  right  to  have  his 
boy  proper  instructions.  Sii:ift  tG  Co.  services  by  contracting  them  to  another 
V.  Holouhek  (1898)  55  Neb.  228,  75  N.  person,  yet  as  between  himself  and  such 
W.  584.  other    person,   the    relation    of    master 

'■Pennsylvania    Go.    v.    Long     (1883)  and  servant  may  be  created  by  his  eon- 

94    Ind  .  250;   Texas    &    N.  0.  R.  Go.  v.  tract;  and  especially  so  when  such  con- 

Croicder   (1884)    61  Tex.  262.  tract  is  made  for  the  purpose  of  obtain- 

^  Texas  d  P.  R.  Go.  v.  Garlton  (1883)  ing   employment    necessary    to  his  own 

CO    Tex.    397.     The    court    said:     "Had  support,  as  in  this  case  it  appears  to 

the  deceased  not  died,  but  brought  this  have  been." 

suit    to    recover    damages    for  the  inju-  ^  As,    where    it    is    laid    down    that  a 

ries   received   in   the   manner   shown   in  railroad    company    employing    a.  minor, 

the  record,  he  certainly  could  not  have  knowing   him   to   be   such,  and   that  he 

boon  heard  to  say  that  the  employment  was    of    such    tender    years    as    not   to 

of  himself  under  the  circumstances  was  know   the    hazards    of    the  service,  and 

such    an    act    of    negligence    as    would  that  his  parents  did  not  consent  to  it, 

have     entitled     him     to     recover.     He  will  be  liable  for   injuries   received  by 

would  have  had  to  show  such  facts  as  him  in  such  service;  but  if  he  was  be- 

would    ordinarily    entitle    an  employee  lieved    to   be   twenty-one   years  of   age 

of   age   to    recover,  unless    it   appeared  when  employed  the  company  is  not  lia- 

tbat     his     inexperience     and    want    of  ble  by  reason  of  his  minority,  even  if 

knowledge  of  the  danger  of  his  position  the  employment  was  without  the   con- 

and  proper  manner  of  avoiding  it  were  sent  of  his  parents.     Goff  v.  'Norfolk  & 

such  as  to  have  made  it  the  duty  of  the  W.  R.  Go.    (1888)    36  Fed.  299.       Here 

appellant  to  warn  him  upon  these  mat-  the  defendant's  knowledge  of  the  serv- 

ters,  and  that  it  had  failed  in  this  duty,  ant's  ignorance  of  the  risks  is  itself  a 

It    has    been    frequently    held  circumstance   warranting    the  inference 

that  where  a  master  hired  to  another  of   negligence.     In    Stim-per  v.  Fuchs  i& 

a.  slave  to  work  in  a  given  business  or  h.  Mfg.  Go.    (1900)    161   N.  Y.  636,  57 

place,  and  the  hirer  subsequently,  with-  N.   E.    1125,   Affirming    (1892)    26   App. 

out   the    consent    of    the  owner,  placed  Div.  333,  49  N.  Y.  Supp.  785,  a  master 

the   slave   in  a  business  or  place  more  was  held  liable  for  an  injury  received 

hazardous    than    that    contemplated    in  by  a  minor  while  he  was  engaged  in  du- 

the   original   contract   of   hiring,  a    re-  ties  outside  the  scope  of  those  author- 

covery  could  be  had  for  the  value  of  the  ized  by  his   father.     But  here   the   act 

slave  lost  while  engaged  in  and  by  rea-  which  caused  the  injury  was  a  breach 

son  of  the  more  hazardous  business  or  of  a  non-delegable  duty.     So,  in  Weax-:- 

place;  but  those  eases  have  no  analogy  er  v.  Iselin   (1894)   161  Pa.  386,  29  Atl. 
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It  is  otherwise  where  the  action  is  brought  by  a  parent  for  loss  of 
services.  The  controlling  principle  then  is  that  a  person  who  hires 
an  unemancipated  minor  and  puts  him  at  hazardous  work  is  account- 
able to  the  nonassenting  parent  for  all  the  consequences  following  di- 
rectly from  the  employment,  in  so  far  as  they  entail  a  loss  of  the  mi- 
nor's sei"vices  by  the  parent.*  That  the  employer  did  not  know  that 
the  parent  objected  to  his  child's  rendering  the  service  is  no  defense, 
as  it  is  his  duty  to  ascertain  whether  the  parent  is  willing  before  the 
child  is  hired.^  JSTor  is  he  entitled  to  rely  upon  an  implied  emanci- 
pation, predicated  upon  anterior  occurrences,  where  he  or  his  repre- 
sentative is  actually  aware  of  the  parent's  wishes  that  the  child  should 
not  be  employed, — especially  where  the  child  has  previously  been 
discharged  on  account  of  his  minority.®  The  consent  of  the  parent  is 
not  available  as  a  justification,  except  so  far  as  it  has  regard  to  the 
particular  work  to  which  it  applies.''^  In  such  cases  the  wrong  con- 
sists essentially  in  the  employment  of  the  minor  servant  without  the 
permission  or  against  the  wishes  of  the  parent.     The  parent  is  there- 


49,  the  real  gravamen  of  the  complaint 
was  that  the  minor  was  exposed  to  in- 
creased dangers  by  being  required  to 
perform  certain  additional  duties, — a 
situation  which  raised  a.  question  for 
the  jury. 

*  Soldanels  v.  Missouri  P.  R.  Go. 
(1880)  23  Mo.  App.  516,  and  the  cases 
cited  in  the  following  notes.  The  tes- 
timony of  the  parent  that  she  remon- 
strated with  her  son  about  his  acting 
as  brakeman  is  admissible  as  bearing 
upon  the  question  of  lier  consent. 
Hamilton  v.  Galveston,  H.  <&  8.  A.  R. 
Co.  (1881)  54  Tex.  556.  In  Toledo,  St. 
L.  &  K.  C.  R.  Co.  V.  TrimUe  (1893)  8 
Ind.  App.  333,  35  N.  E.  716,  the  dis- 
tinction is  taken  that,  where  there  has 
been  active  opposition  to  the  parent's 
will,  he  is  entitled  to  recover  merely 
upon  proof  of  that  fact,  for  the  reason 
that  the  injury  must  necessarily  be  the 
result  of  the  opposition;  while,  if  there 
has  been  merely  a  want  of  consent,  the 
employment  itself  may  not  be  wrong- 
ful, and  it  is  therefore  not  a  necessary 
inference  from  this  fact  that  the  injury 
was  a  proximate  result  of  the  employ- 
ment. The  want  of  consent  might,  it 
was  said,  give  rise  to  the  presumption 
that  the  employment  was  against  the 
will  of  the  parent,  but  this  presump- 
tion was  not  conclusive  in  such  a  sense 
that  it  could  be  indulged  for  the  pur- 
pose of  upholding   a  judgment  entered 


on  a  special  verdict  not  speciflcally 
finding  that  there  had  been  active  op- 
position to  the  parent's  v/ill.  This  dis- 
tinction is  not  noticed  in  any  other 
case,  so  far  as  the  wi'iter  knows,  and 
seems  to  be  contrary  to  the  analogies 
supplied  by  other  branches  of  the  law. 
The  juridical  consequences  of  a.  want 
of  consent,  wherever  that  fact  is  mate- 
rial, are,  it  is  apprehended,  precisely 
the  same,  whether  there  has  been  an  ac- 
tive disregard  of  the  wishes  of  the  in- 
jured party,  or  merely  a  failure  to  ob- 
tain his  consent. 

^  Louisville    &    If.    R.    Co.    v.    Willis 

(1885)  83  Ky.  57. 

"  Soldanels    v.     Missouri    P.    R.    Co. 

(1886)  23  Mo.  App.  516. 

'  A  general  permission  of  a  father  to 
his  minor  son  to  follow  railroading  for 
a  living,  and  that  he  may  become  a  fire- 
man, does  not  deprive  the  father  of  the 
right  of  specifying  how  and  where  he 
shall  work,  and  does  not  preclude  a  re- 
covery by  such  father  for  injuries  to 
the  son  while  employed  as  a  brakeman 
without  the  parent's  consent.  Gulf,  C. 
&  8.  F.  R.  Go.  V.  Redclccr  (1889)  75 
Tex.  310,  12  S.  W.  855.  A  widow  will 
not  be  held  to  have  consented  to  the 
employment  of  her  son  upon  dangerous 
woi-k  at  a  mill  at  which  he  was  work- 
ing, because  of  her  knowledge  that  he 
was  employed  at  tlie  mill.  Marbury 
Lumber  Co.  v.  Wcstbrook  (1898)  121 
Ala.  179,  25  So.  914. 
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fore  entitled  to  recover,  irrespective  of  whether  the  iilaster  was  negli- 
gent or  not.®  And  as  the  contract  of  employment  is  made  without 
his  consent,  he  is  a  stranger  to  it,  and  not  bound  by  any  of  its  terms. 
Not  having  agreed  that  his  child  shall  assume  the  risks  incident  to 
the  employment,  he  can  recover,  although  the  injuiy  may  have  been 
caused  by  the  negligence  of  the  child's  fellow  servants.^  Nor  is  his 
action  barred  by  the  fact  that  the  child  was  guilty  of  contributory 
negligence.^" 

'  Mariury  Lumber   Co.   v.   Westbrook  &  P.  B.  Co.  v.  Brick  (1892)  83  Tex.  526, 

(1898)    121  Ala.   179,  25  So.  914;   Tol-  18  S.  W.  947;  Louisville  &  N.  B.  Go.  v. 

edo,  St.  L.  &  K.  C.  R.   Go.  v.   Trimble  WiUis   (1885)    83    Ky.    57.     In    a  Mis- 

(1893)    8  Ind.  App.  333,  35  N.  E.  716.  .souri    case    it    was    merely   said    to   be 

'Texas  d  P.  R.  Co.  v.  Brick    (1892)  "very    questionable"    whether  the  want 

83  Tex.  526,  18  S.  W.  947;  Hamilton  v.  of  due  care  and  judgment  on  the  part 

Galveston,  H.  &  8.  A.  R.  Go.   (1881)   54  of  an   injured  minor  was  a  defense  to 

Tex.  556.  an  action  by  his  parent  for  loss  of  serv- 

'°  Marbury  Lumber  Go.  v.  Westbrook  ice.     Soldanels    v.    Missouri    P.  R.   Go. 

(1898)   121  Ala.  179,  25  So.  914;  Texas  (1886)   23  Mo.  App.  516. 


CHAPTEE  III. 

WHAT  KIND  OF  INSTRUMENTALITIES  A  MASTER  IS  BOUND  TO  FUR- 
NISH.    GENERAL  PRINCIPLES. 

22.  Total  failure  to  furnish  necessary  instrumentalities  or  materials:  neg- 

ligence inferable  from. 
22a.  Instrumentalities  actually  fvirnished  must  be  reasonably  safe. 

23.  Other  forms  in    which  the  extent    of  the  master's    obligations  is  ex- 

pressed. 

24.  Master  not  bound  to  insure  his  servant's  safety. 

25.  Instructions  must  be  in  conformity  with  this  principle. 

26.  Master's  obligations  limited  by  the  uses  for  which  the  instrumentalities 

were  designed. 

27.  Rationale  of  this  limitation. 

28.  Diversion  to  new  uses  by  the  master  himself,  or  with  his  consent. 

29.  Servants  engaged  in  construction,  alteration,  or  repair  of  instrumen- 

talities; standard  of  safety  lower  as  regards. 

22.  Total  failure  to  furnish  necessary  instrumentalities  or  materials; 
negligence  inferable  from. —  It  is  clear  that  the  entire  failure  to  fur- 
nish auy  instrumentalities  or  materials  in  a  case  where  they  are  neces- 
sary for  the  servant's  protection  is  not  less  a  breach  of  the  duty  to  fur- 
nish proper  instrumentalities  or  materials  than  is  the  furnishing  of 
instrumentalities  or  materials  which  fall  below  the  legal  standard  of 
safety.^     A  sei-vant  who  bases  his  right  of  action  on  the  total  lack  of 

^Southern  Kansas  R.  Co.  v.  Moore  216,  32  N.  Y.  Supp.  457.  The  mere 
(1892)  49  Kan.  616,  31  Pac.  138  fact  that  the  evidence  shows  that  cer- 
( servant's  foot  crushed  by  rail,  owing  tain  defective  clamps  were  furnished 
to  the  want  of  any  proper  appliances  solely  for  the  purpose  of  holding  togeth- 
for  loading  it  on  a  flat  car)  ;  Hosic  v.  er  slabs  of  stone  on  a  truck,  and  not  for 
Chicago,  R.  I.  &  P.  R.  Go.  (1888)  75  the  purpose  of  safeguarding  the  serv- 
lowa,  683,  37  N.  W.  963  (no  running  ant,  will  not  render  erroneous  an 
boards  furnished  to  place  over  the  loads  instruction  to  the  effect  that  the  mas- 
on platform  cars).  As  a  railroad  com-  ter  was  bound  to  furnish  proper  clamps, 
pany  is  bound  to  know  that  foreign  and  that  the  servant  might  recover 
cars  may  often  have  drawheads  of  dif-  if  the  master  failed  to  exercise  rea- 
ferent  heights,  and  to  appoint  inspec-  sonable  care  to  furnish  reasonably 
tors  to  ascertain  the  existence  of  this,  suitable  clamps,  and  the  injury  resulted 
as  well  as  other  dangers  incident  to  the  from  that  failure.  Morris  Bros.  v. 
handling  of  such  cars,  it  is  error  to  rule  Bowers  (1900)  105  Tenn.  59,  58  S.  W. 
that  the  want  of  the  crooked  links  328.  Numerous  cases  in  which  the 
which  are  necessary  for  the  safe  coupl-  omission  to  provide  materials  is  as- 
ing  of  such  cars  is  one  of  the  risks  as-  sumed  to  be  negligence  will  be  found  in 
sumed  by  a  brakeman.  Bennett  v.  the  later  chapter  (xxxii. )  which  deals 
Oreenwich  &  J.  R.  Co.   (1895)    84  Hun,  with  the  nonliability  of  the  master  for 

43 


u 


MASTER  AND  SERVANT. 


[chap.  hi. 


requisite  appliances  must  show  that,  under  the  circumstances,  they 
were  reasonably  necessary  for  his  protection  from  a  danger  which  the 
master  knew  or  ought  to  ha^'c  known  to  be  incident  to  the  work,^  and 
that  they  ^vcrc  cither  not  obtainable  at  all,  or  were  not  readily  acces- 
sible.^ When  they  are  not  available  for  use  at  the  actual  place  of 
W(jrk,  it  is  for  the  jury  to  say  whether  they  are  reasonably  accessible 
in  such  a  sense  as  to  absolve  the  master  from  the  charge  of  negli- 
genrs.-*  It  is  not  sufficient  discharge  of  the  master's  duty  that  suffi- 
cient i^ood  material  should  be  mingled  with  bad  material  in  a  common 
mass.'' 

22a.  Instrumentalities  actually  furnished  must  be  reasonably  safe. — 
The  general  principle  laid  down  in  §  14,  ante,  involves  the  corollary 
that  the  master  is  in  default  as  respects  his  servants,  unless  the  appli- 


the  negligent  manner  in  which  the  serv- 
ants use  the  materials  provided  for  the 
preparation  of  certain  instrumentali- 
ties, as  a  part  of  the  work  they  are 
doing. 

''In  Bartolomeo  v.  ilcKnight  (1901) 
178  Mass.  242,  59  N.  E.  804,  the  jury 
was  held  to  be  warranted  in  finding 
for  u  plaintiff  injured  by  the  caving  in 
of  a  trench,  where  the  evidence  was 
that  the  defendant  had  not  furnished 
any  materials  for  shoring  it  up,  and 
that  he  was  on  the  spot  and  had  an  op- 
portunity to  observe  that,  owing  to  the 
nature  of  the  soil,  the  depth  of  the 
trench,  and  the  manner  in  which  it  was 
dug,  the  sides  were  in  a  treacherous 
condition. 

'  Cogan  v.  BurnJiam  (1900)  175 
Mass.  391,  56  N.  B.  585.  The  absence 
of  sufficient  light  in  an  elevator  room 
will  not  entitle  plaintiff  to  recover, 
where  there  was  evidence  that  lanterns 
were  provided  for  such  workmen  as 
chose  to  carry  them.  Browne  v.  Siegel- 
Cooper  &  Co.  (1901)  191  111.  226,  60 
N.  E.  815,  Affirming  (1900)  90  111.  App. 
49.  See  also  Sleicart  v.  GoUness  L 
Co.  (1877)  4  Sc.  Sess.  Cas.  4th  series, 
952  (allegation  that  mine  owner  had 
not  provided  wood  for  props,  held  not 
to  have  been  proved )  ;  Manning  v.  Man- 
cliestcr  Mills  (1900)  70  N.  H.  582,  49 
Atl.  91  (plaintiff  held  not  entitled  to 
recover  for  injuries  caused  by  the  fact 
that  the  nails  used  by  his  fellow  serv- 
ants to  fasten  a  ladder  to  a  roof  were 
too  short,  his  own  testimony  being  that 
there  were  plenty  of  nails  furnished, 
and  that  he  had  no  doubt  there  were 
other  nails  available)  ;  Potter  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.   (1877)   46  Iowa, 


399  (ordinary  pole,  such  as  is  readily 
found  in  railway  shops,  held  not  to  be 
an  appliance  which  the  company  was 
negligent  in  not  furnishing,  where  an 
employee  was  assisting  to  move  a  loco- 
motive wheel ) . 

■*  As,  where  the  coupling  link  of  an 
engine  tender  was  not  on  it,  but  left  in- 
side, to  be  picked  up  as  occasion  re- 
quired (Qravelle  v.  Minneapolis  &  St. 
L.  R.  Go.  [1882]  3  MeCrary,  352,  10 
Fed.  711  [held  to  be  for  the  jury  to  say 
whether  this  arrangement  was  so  un- 
usual as  to  subject  a  brakeman  to  an 
extraordinary  risk] )  ;  and  where  the 
materials  for  shoring  up  a  trench 
which  caved  in  were  kept  at  a  distance 
of  about  If  miles  from  the  place  of 
work  (Laportc  v.  Cook  [1901]  22  R.  I. 
554,  48  Atl.  798 ) .  In  Fitzsimmons  v. 
Taunton  (1893)  160  Mass.  223,  35  N. 
E.  549,  it  was  held  that  the  jury  might 
properly  find  that  the  materials  sup- 
plied for  shoring  up  a  trench  were 
practically  inaccessible  where  they  were 
kept  at  a  place  2  miles  away. 

°  Lafayette  Bridge  Go.  v.  Olsen 
(1901)  54  L.  E.  A. '33,  47  C.  C.  A.  367, 
108  Fed.  335,  disapproving  of  an  un- 
qualified instruction  to  the  effect  that, 
if  the  defendant  company  had  furnished 
an  abundance  of  suitable  material  and 
appliances  from  which  the  foreman  and 
other  workmen  could  select  such  as 
was  needed  for  the  several  parts  of  the 
falsework,  which  gave  way,  then  the 
defendant  was  not  liable  for  any  mis- 
take in  judgment  by  the  foreman  or 
other  servants  in  the  selection  of  suit- 
able material  out  of  the  mass  provided 
for  use,  although  the  plank  in  ques- 
tion was  defective. 
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ances  furnished  are  such  as  would  commend  themselves  to  a  reason- 
ably prudent  man.-'  He  is  bound  to  furnish  such  appliances  as  are 
reasonably  safe  and  suitable, — such  as  a  prudent  man  would  furnish 
if  his  own  life  were  exposed  to  the  danger  that  would  result  from 
unsuitable  or  unsafe  appliances.^  In  order  to  discharge  this  obliga- 
tion, he  must  see  that  the  instrumentalities  which  he  furnishes  are  in 
"proper  condition,"^  that  is  to  say,  in  "a  condition  which  shall  not 
endanger  the  safety  of  the  employed,"'*  or  in  such  a  condition  "that 
an  employee  can  perform  all  the  duties  required  of  him  with  reason- 
able safety  ;"^  or  in  such  a  condition  that  it  shall  be  "reasonably  prob- 

'  Geno   V.    Fall    Mountain-   Paper    Co.  Iowa,     134.     A    master     must    furnish 

(1895)     68    Vt.    568,    35    Atl.    475.     In  "such  machinery  as  is  reasonably  well 

McCombs    V.    Pittsburgh    &    W.  R.   Co.  adapted  to  perform  the  work  for  which 

(1889)    130   Pa.    182,    18   Atl.   613,   the  it  is    intended."     Mangum    v.   Bullion, 

defendant     requested      an      instruction  B.  £  G.  Min.  Go.    (1897)    15  Utah,  534, 

"that  an  employer  does  his  duty  when  50  Pac.  834. 

he  provides  for  his  employees  in  such  '  Buzzell  v.  Laconia  Mfg.  Co.  (1861) 
manner  as  he  fairly  and  reasonably  48  Me.  113,  77  Am.  Dec.  212. 
deems  prudent  and  safe."  The  trial  "Sf.  Louis,  Ft.  S.  d  W.  R.  Go.  v.  Ir- 
judge  substituted  the  words,  "is  fairly  win  (1887)  37  Kan.  701,  16  Pac.  146. 
and  reasonably  prudent  and  safe,"  for  Tlie  master  must  provide  "reasonably 
the  words  "he  fairly  and  reasonably  safe  conditions  for  worl<,  according  to 
deems  safe,"  remarking  that  it  was  not  the  nature  of  the  business,  and  to  the 
what  he  decided  might  be  prudent,  but  customary  provisions  for  the  safety  of 
what  was,  in  point  of  fact,  reasonable,  life  and  limb."  The  Frank  £  Willie 
prudent,  and  safe,  that  he  was  required  (1891)  45  Fed.  494.  "The  master 
to  furnish,  and  with  that  modification  must  take  reasonable  care  to  have  the 
affirmed  the  point.  The  supreme  court  tools  and  appliances  with  which,  and 
said :  "In  that  he  was  clearly  right,  the  places  on  or  about  which,  the  serv- 
If  the  doctrine  asserted  in  the  point  ant  is  to  be  employed,  reasonably  safe 
were  recognized  as  correct,  we  would  for  the  work  the  latter  is  employed  to 
have  as  many  standards  of  duty  as  do."  Essex  County  Electric  Co.  v. 
there  are  degrees  of  carelessness  among  Kelly  (1894)  57  N.  J.  L.  100,  29  Atl. 
employers,  and  every  employer  would  427.  In  Louisville  &  N.  R.  Go.  v.  Kelly 
have  to  be  adjudged  guilty  of  negli-  (1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
gence  or  not,  according  to  his  own  103,  63  Fed.  407,  the  court  refused  to 
standard  of  duty  to  his  employees  in  instruct  to  the  effect  that,  if  the  ears 
each  particular  case."  in  the  coupling  of  which  the  plaintiff 
^International  &  G.  A^  R.  Co.  v.  Bell  was  hurt  were  received  by  the  defend- 
(1889)  75  Tex.  50,  12  S.  W.  321.  ant  from  other  railroads,  and  were  "or- 
'  Smith  V.  Bal;er  [1891]  A.  C.  325,  dinarily  and  reasonably  safe  for  the 
362,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  purpose  for  which  they  were  used,"  the 
N.  S.  467,  55  J.  P.  660,  40  Week.  Rep.  defendant  as  a  common  carrier  was 
392;  Williams  v.  Birmingham  Battery  bound  to  receive  and  transport  them 
&  Metal  Go.  [1899]  2  Q.  B.  338,  68  L.  j.  over  its  line,  and,  if  the  plaintiff  was 
Q.  B.  N.  S.  918.  The  master  "should  injured  solely  on  account  of  the  dead- 
adopt  such  suitable  implements  and  woods  on  the  cars,  he  could  not  recover, 
means  to  carry  on  the  business  as  are  This,  it  was  objected,  would  have  ex- 
proper  for  that  purpose."  Union  P.  R.  acted  of  the  defendant  only  ordinary 
Co.  V.  Daniels  (1894)  152  U.  S.  685,  care,  while  the  law  required  that  proper 
sub  nam.  Union  P.  R.  Go.  v.  Snyder,  care  should  be  exercised.  The  court  of 
38  L.  ed.  597,  14  Sup.  Ct.  Rep.  756.  appeals,  however,  said  that  by  the  in- 
Similar  phraseology  is  found  in  Gibson  struction  the  cars  were  to  be  reasonably 
V.  Pacific  R.  Co.  Yl870)  46  Mo.  163,  2  as  well  as  ordinarily  safe,  and  that 
Am.  Rep.  497.  The  .master  must  fur-  clearly  implied  good  repair  or  proper 
nish  "appliances  reasonably  well  cal-  condition.  Anything  less  than  reason- 
eul-ated  to  answer  the  end  proposed."  able  was  not  good  or  proper.  The  re- 
Cooper   V.    Central   R.    Co.    (1S76)    44  fusal    to   give  this    instruction,    or    an 
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able  that  injury  will  not  occur  in  tlrie  exercise  of  the  employ- 
ment."* 

Such  being  the  general  character  of  the  master's  obligations,  the 
doctrine  is  now  regarded  as  axiomatic  that  the  employer  is  bound  to 
furnish  adequate  materials  and  means  and  resources  suitable  to  ac- 
complish the  work ;  that  is  to  say,  all  that  is  necessary  to  carry  on  the 
business,  including  premises  reasonably  safe  for  that  purpose.'^ 

equivalent,  was  therefore  error.  In  B.  Co.  v.  Keenan  (1883)  103  Pa.  124; 
Maclcey  v.  Baltimore  &  P.  R.  Go.  Whitelaw  v.  Memphis  &  G.  B.  Go. 
(1890)  8  Maekey,  282,  the  court  sus-  (1886)  16  Lea,  391,  1  8.  W.  37.  Safe, 
tained  instructions  to  the  effect  (1)  Hewitt  v.  Flint  &  P.  M.  B.  Go.  (1887) 
that  a  railroad  company  should,  "as  far  67  Mich.  61,  34  N.  W.  659;  Smith  v. 
as  possible,  provide  for  the  protection  Peninsular  Oar  Works  (1886)  60  Mich. 
of  employees  sufficient  machinery  in  501,  27  N.  W.  662;  Wood  v.  Heiges 
good  order  and  condition,"  the  words  in  (1896)  83  Md.  257,  34  Atl.  872;  Wilkie 
italics  being  held  not  to  extend  unduly  v.  Raleigh  &  G.  F.  B.  Go.  (1900)  127 
the  master's  obligation;  (2)  that  the  N.  C.  203,  37  S.  E.  204;  Nadau  v.  White 
servant  "has  a.  right  to  expect  that  the  River  Lumber  Go.  (1890)  76  Wis.  120, 
master  will,  as  far  as  possible,  provide  43  N.  W.  1135.  Fit  and  safe.  Pain- 
sufficient  machinery  in  good  order  and  ton  v.  Northern  G.  R.  Go.  (1880)  83  N. 
condition,"  the  words,  "as  far  as  pos-  Y.  7.  Suitable  and  safe.  Brymer  v. 
sible,"  being  approved  for  the  same  rea-  Southern  P.  Go.  (1891)  90  Cal.  496,  27 
son;  (3)  that  a  railroad  company  is  Pae.  371;  Groker  v.  Pusey  d  J.  Co. 
liable  for  injuries  to  an  employee  (1900)  3  Penn.  (Del.)  pt.  1,  p.  1,  50 
caused  by  a  brake  which  was  "defective,  Atl.  61 ;  Gamp  Point  Mfg.  Go.  v.  Bal- 
out  of  order,  not  in  reasonable  repair,  lou  (1874)  71  111.  417;  Ardesco  Oil  Go. 
or  not  reasonable  for  the  occasion," —  v.  Gilson  (1869)  63  Pa.  146;  'Norfolk 
as,  in  the  case  of  a,  severe  storm.  The  &  W.  B.  Go.  v.  Nuckols  (1895)  91  Va. 
word  "occasion"  was  declared  to  have  193,  21  S.  E.  342;  Garpenter  v.  Mexi- 
been"  correctly  used,  whether  it  signified  can  Nat.  B.  Go.  (1889)  39  Fed.  315. 
"necessity,  or  need,"  ox  "a  particular  Suitable  and  sufiicient.  A  verdict  for 
time."  the  plaintiff  based  on  a  special  finding 

°  Wonder  v.  Baltimore  &  0.  B.  Go.  that  the  appliance  was  not  "suitable 
(1870)   32  Md.  411,  3  Am.  Rep.  143.         and    sufficient"    for    the    purposes    for 

''Allen  V.  New  Gas  Go.  (1876)  L.  R.  which  it  was  used  will  not  be  set  aside. 
1  Exch.  Div.  251,  45  L.  J.  Exch.  N.  S.  Quaid  v.  Gornwall  (1878)  13  Bush, 
668,  34  L.  T.  N.  S.  541.  The  following  601.  Sufficient  and  safe.  Erskine  v. 
epithets  and  phrases  have  been  used  by  Chino  Valley  Beet-Sugar  Co.  (1895)  71 
the  courts  to  designate  the  obligatory  Fed.  270.  Safe  and  proper.  Union  P. 
quality  of  the  instrumentalities  which  R.  Co.  v.  Broderick  (1890)  30  Neb.  735, 
the  master  is  to  furnish:  46    N.    W.     1121.     In    safe    condition. 

Proper.  Smith  v.  Baker  [1891]  A.  Corcoran  v.  Bolbrook  (1875)  59  N.  Y. 
C.  325,  362,  60  L.  J.  Q.  B.  N.  S.  683,  517,  17  Am.  Rep.  369.  Sound  and  safe. 
65  L.  T.  N.  S.  467,  55  J.  P.  660,  40  Ghesson  v.  John  L.  Roper  Lumber  Co. 
Week.  Rep.  392;  Williams  v.  Birming-  (1896)  118  N.  C.  59,  23  S.  E.  925; 
ham  Battery  &  Metal  Go.  [1899]  2  Q.  Wonder  v.  Baltimore  &  0.  R.  Co. 
B.  338,  68  L.  J.  Q.  B.  N.  S.  918;  Union  (1870)  32  Md.  411,  3  Am.  Rep.  143. 
P.  B.  Go.  V.  O'Brien  (1892)  1  C.  C.  A.  Fit  and  proper  appliances.  Weems  v. 
354,  4  U.  S.  App.  221,  49  Fed.  538;  Ba?-  Mathieson  (1861)  4  Macq.  H.  L.  Cas. 
timore  &  0.  R.  Co.  v.  McKenzie  (1885)  215;  Kirkpatrick'  v.  New  York  G.  &  H.- 
81  Va.  71.  Suitable.  Buzzell  v.  La-  R.  Co.  (1879)  79  N.  Y.  240.  Safe  and 
conia  Mfg.  Co.  (1861)  48  Me.  113,  77  secure.  Ryan  v.  Fowler  (1862)  24  N. 
Am.  Dec.  212;  Sullivan  v.  India  Mfg.  Y.  411,  82  Am.  Dec.  315.  Safe,  sound, 
Co.  (1873)  113  Mass.  396,  398;  Bice  v.  and  suitable.  Ayers  v.  Bichmond  &  D. 
King  Philip  Mills  (1887)  144  Mass.  B.  Go.  (1888)  84  Va.  079,  5  S.  E.  582. 
229,  59  Am.  Rep.  80,  11  N.  E.  101;  Reasonably  safe.  Little  Rock  &  Ft.  S. 
Briok  V.  Rochester,  N.  T.  &  P.  R.  Go.  B.  Go.  v.  Yoss  (1892;  Ark.)  18  S.  W. 
(1885)  98  N.  Y.  211;  Cooper  v.  Central  172;  Pioneer  Fireproof  Constr.  Go.  v. 
B.  Go.  (1876)  44  Iowa,  134  (instruc-  Howell  (1901)  189  111.  123,  59  N.  E. 
tion  approved);  Philadelphia,  W.  &  B.    535,  Affirming  (1899)   90  111.  App.  122; 
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The  suitability  of  an  appliance  for  the  uses  which  it  is  to  subserve 
being  the  criterion  by  which  the  employer's  performance  of  his  duty 
is  measured,  it  follows  that,  if  that  standard  is  attained,  all  inquiry 
as  to  the  dimensions  or  other  characteristics  of  the  instrumentality 
which  caused  the  injury  becomes  immaterial  and  supererogatory.* 

Where  an  employer  is  required,  either  by  statute  or  by  the  terms 
of  an  agreement  made  with  a  municipality,  to  arrange  his  premises 
in  a  certain  manner  for  the  benefit  or  protection  of  the  public,  he 
must  comply  with  this  requirement  in  such  a  manner  that  his  em- 
ployees will  not  be  unnecessarily  imperiled.^     A  similar  responsibil- 

Chicago  &   G.  W.  R.  Co.  y.  Armstrong  exercised    reasonable  diligence  to    pro- 

(1895)  62  III.  App.  228;  iJojrers  V.  Z/ej/-  cure     a     reasonably     safe     applia.nce? 

den   (1890)    127  Ind.  50,  26  N.  E.  210;  Reasonably  suitable.     O'Eare  v.  Keeler 

Chicago  &  E.  B.  Go.  v.  Lee    (1897)    17  (1897)     22    App.    Div.    191,    48    N.    Y. 

lud.  App.  215,  46  N.  E.  543;   Pennsyl-  Supp.    376.     Reasonably    safe    and    fit. 

vania  Go.  v.  Witte  (1896)   15  Ind.  App.  Arizona     Lumber     &     Timber     Go.     v. 

583,  43  N.  E.  319,  44  N.  E.  377;   GUrh  Mooney     (1895;     Ariz.)     42    Pac.    952. 

County   Cement   Go.   v.   Wright    (1896)  Reasonably  safe  and  adequate.     Palmer 

16  Ind.  App.  630,  45  N.  E.  817;  Hanni-  v.  Denver  &  R.  G.  R.  Go.   (1882)   3  Mc- 

hal  &  St.  J.  R.  Go.  V.  Kanaley    (1888)  Crary,    635,    12   Fed.    392;    Cameron  v. 

39  Kan.   1,   17  Pac.  324;   Rush  v.  Mis-  Great  Northern  R.  Co.    (1898)   8  N.  D. 

souri    P.    R.    Go.    (1887)    36  Kan.   129,  124,   77   N.  W.    1016.     Reasonably  safe 

12  Pac.  582;   Missouri,  K.  &  T.  R.  Go.  and  proper.     Lyttle  v.  Chicago  &  W.  M. 

V.  Young    (1896)    4  Kan.  App.  219,  45  R.  Go.    (1890)    84  Mich.  289,  47  N.  W. 

Pac.   963;   Pahlan  v.  Detroit,   G.  H.   &  571.     Reasonably  safe  and  secure.     Sel- 

M.  R.  Co.    (1899)    122  Mich.  232,  81  N.  lech  v.  Langdon   (1889)    55  Hun,  19,  8 

W.    103;    Anderson   v.   Michigan   G.   R.  N.  Y.  Supp.  573.     Reasonably  safe  and 

Go.    (1895)     107   Mich.   591,    65   N.   W.  suitable.     Washington   &    0.   R.   Co.   v. 

585;    Gardner  v.  St.  Louis  &  S.  F.  R.  McDade    (1890)    135   U.   S.   554,   34  L. 

Co.    (1896)    135  Mo.  90,  36  S.  W.  214;  ed.  235,  10  Sup.  Ct.  Rep.   1044;    Green 

Bender   v.    St.    Louis    &    S.    F.    R.    Co.  v.   Swnsom    (1899)    41    Fla.   94,   25   So. 

(1897)     137    Mo.    240,    37    S.    W.    132;  332;    Kaye    v.    Rob    Roy    Bosiery     Go. 

Plefka     V.    Knapp-Stout    Lumber     Go.  (1889)  51  Hun,  519,  4  N.  Y.  Supp.  571 ; 

(1897)  72  Mo.  App.  309;  Mulligan  v.  Spencer  v.  Worthington  (1899)  44  App. 
Montana  Union  R.  Co.  (1897)  19  Mont.  Div.  496,  60  N.  Y.  Supp.  873;  Galves- 
135,  47  Pac.  795;  Chicago,  B.  &  Q.  R.  ton,  E.  &  8.  A.  R.  Go.  v.  Garrett 
Co.  V.  Oyster  (1899)  58  Neb.  1,  78  N.  (1889)  73  Tex.  262,  13  S.  W.  62; 
W.  359;  miis  v.  New  York,  L.  E.  &  W.  Southern  R.  Go.  v.  Mauzy  (1900)  98 
R.  Co.  (1884)  m'N.Y.  5iQ;  DingUy  V.  Va.  692,  37  S.  E.  285.  Reasonably 
Star  Knitting  Co.  (1900)  34  N.  Y.  S.  safe,  sound,  and  suitable.  Bertha  Zinc 
R.  989,  12  N.  Y.  Supp.  31;  Chesson  r.  Co.  v.  Martin  (1895)  93  Va.  791,  22  S. 
John  L.  Roper  Lumber  Co.  (1896)  118  E.  869.  Adequately  safe.  Eough  v. 
N.  C.  59,  23  S.  E.  925;  Faber  v.  Carlisle  Texas  &  P.  R.  Co.  (1879)  100  U.  S.  213, 
Mfg.  Co.  (1889)  126  Pa.  387,  17  Atl.  25  L.  ed.  612;  Chesapeake  &  0.  R.  Go. 
621;  Titus  v.  Bradford,  B.  &  K.  R.  Co.  v.  Lash  (1896;  Va.)  24  S.  E.  385. 
(1890)  136  Pa.  618,  20  Atl.  517;  Aug-  As  to  the  propriety  of  these  expres- 
erstein  v.  Jones  (1891)  139  Pa.  183,  21  sions  in  laying  down  the  law  for  a  jury, 
Atl.    24;    Knoxville    Iron    Co.    v.    Pace  see  §  1183,  post. 

(1898)  101  Tenn.  476,  48  S.  W.  232;  'Smith  v.  New  York  C.  £  H.  R.  R. 
Eddy  V.  Adams  (1892;  Tex.)  18  S.  W.  Co.  (1890)  118  N.  Y.  645,  23  N.  E.  900 
490;  Chapman  v.  Southern  P.  Co.  (railroad  company  is  not  bound  to  fur- 
(1895)  12  Utah,  30,  41  Pac.  551.  In  nish  new  brake  shoes,  or  those  which 
Chicago  &  G.  W.  R.  Co.  v.  Armstrong  have  been  worn  away  only  half  an  inch 
(1895)    62  111.  App.  228,  the  court  ap-  or  an  inch,  but  brake  shoes  which  are 

proved  of  the  submission  to  the  Jury  of  effectual  for  the  purpose  for  which  they 

the  two  questions  separately;    (1)   Was  are  used). 

the    appliance  reasonably  safe    for  the  °  Thus,  a  railroad  company,  although 

purpose  intended?    (2)   Had  the  master  required  by  law  to  erect  and  maintain 
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ity  accrues  where  the  employer  undertakes,  propria  motu,  to  provide 
for  the  public  any  accommodations  which  may  affect  the  safety  of  the 
employees.*" 

The  probability  or  improbability  of  the  occurrence  which  caused 
the  injury  is  sometimes  an  essential  factor  in  determining  the  ques- 
tion whether  the  instrumentalities  or  arrangements  of  the  defendant 
satisfied  the  legal  standard  of  safety.     See  chapters  x.,  xi.,  post. 

23.  Other  forms  in  which  the  extent  of  the  master's  obligations  is  ex- 
pressed.—  It  is  frequently  said  that  negligence  is  imputable  to  a  mas- 
ter whenever  an  instrumentality  is  of  such  a  character,  or  his  busi- 
ness is  carried  on  in  such  a  manner,  as  to  subject  his  servants  to  dan- 
gers Avhich  are  described  as  being  unnecessary/  or  needless,^  or  un- 
reasonable,^ or  unnecessary  and  unreasonable,*  or  unreasonable  and 


a  cattle  guard  at  a,  certain  point,  must 
make  it  safe  for  employees  to  cross  if 
it  so  locates  its  switchyards  that  they 
are  constantly  required  to  cross  it. 
Ford  V.  Chicago,  R.  I.  &  P.  R.  Go. 
(1894)  91  Iowa,  179,  24  L.  R.  A.  657, 
59  N.  W.  5.  SOj  a  railroad  company 
which  obtains  its  right  to  cross  streets 
in  a  city  upon  condition  that  it  will 
plank  between  its  rails  is  under  obliga- 
tion to  do  the  work,  and  maintain  it, 
when  done,  in  such  a  way  that  it  will 
be  reasonably  safe  to  its  employees  who 
may  be  required  to  pass  over  it  in  the 
discharge  of  their  duties,  although  it 
owes  no  duty  to  them  to  put  down  or 
maintain  the  planks  in  the  first  in- 
stance. Valley  R.  Go.  v.  Keegan 
(1898)  31  C.  C.  A.  255,  58  U.  S.  App. 
377,  87  Fed.  849. 

"  Thus,  a  railroad  company  is  negli- 
gent towards  a  brakeman  engaged  in 
coupling  cars,  in  leaving,  in  a  walk  be- 
tween the  tracks  constructed  for  people 
to  walk  upon,  a  rotten  plank  which 
springs  up  and  down  when  stepped 
upon,  and  a  hole  in  which  his  foot  is  li- 
able to  be  caught.  Bird  v..  Long  Island 
R.  Co.  (189fi)  11  App.  Div.  134,  42  N. 
y.   Supp.  888. 

'  Smith  V.  Baker  [1891]  A.  C.  32.'i, 
362,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T. 
N.  S.  467.  55  J.  P.  660,  40  \Yeek.  Rep. 
392;  Williams  v.  Birmingham  Battery 
d  Metal  Co.  [1899]  2  Q.  B.  338,  68  L. 
J.  Q.  B.  N.  S.  918;  Union  P.  R.  Go.  v. 
O'Brien  (1892)  1  C.  C.  A.  354,  4  U.  S. 
App.  221,  49  Fed.  538;  Rrcd  v.  Stock- 
meyer  (1896)  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186;  Chicago  &  E.  I. 
R.  Co.  V.  Driscoll  (1897)  70  111.  App. 
91;  Reams  v.  Chicago,  M.  &  Hi.  P.  R. 
Co.  (1885)  66  Iowa,  599,  24  N.  W.  231; 


Rush  V.  Missouri  P.  R.  Go.  (1887)  36 
Kan.  129,  12  Pac.  582;  Ashland  Goal 
<£  /.  R.  Go.  v.  Wallace  ( 1897 )  101  Ky. 
626,  42  S.  W.  744,  43  S.  W.  207;  Buz- 
nell  V.  Laconia  Mfg.  Go.  (1861)  48  Me. 
113-117,  77  Am.  Dee.  212;  Harrison  v. 
Central  R.  Co.  (1865)  31  N.  J.  L.  293; 
Paulmier  v.  Erie  R.  Co.  (1870)  34  N. 
J.  L.  151;  Ahel  v.  Delaware  &  II.  Canal 
Co.  (1891)  128  N.  Y.  664,  28  N.  E. 
663;  Warn  v.  Jfew  York  G.  <&  H.  R.  R. 
Co.  (1894)  80  Hun,  71,  29  N.  Y.  Supp. 
897 ;  Tissue  v.  Baltimore  &  0.  R.  Go. 
(1886)  112  Pa.  91,  56  Am.  Rep.  310,  3 
Atl.  667 ;  Brossman  v.  Lehigh  Valley  R. 
Co.  (1886)  113  Pa.  491,  57  Am.  Rep. 
479,  6  Atl.  226;  Bonner  v.  La  'None 
(1891)  80  Tex.  117,  15  S.  W.  803.  A 
railroad  company  is  liable  for  injuries 
to  a  railroad  brakeman  ordered  by  the 
conductor  to  carry  goods  from  a  freight 
car  across  a  siding  to  the  depot,  where 
the  conductor  also  directs  that  the 
train  be  cut  in  two,  and  a  portion  of  it 
backed  down  against  cars  standing  on 
such  siding,  after  the  brakeman  has 
started  to  cnrry  the  goods  across  it, 
where  s^ich  backing  is  unnecessary  and 
saves  no  time.  Richmond  &  D.  R.  Co.  v. 
Broun   (1893)   89  Va.  749,  17  S.  E.  132. 

'Weiss  V.  Bethlehem  Iron  Co.  (1898) 
31  C.  C.  A.  363,  59  U.  S.  App.  627,  88 
Fed.  23;  Gibson  v.  Pacific  R.  Co. 
(1870)    46  Mo.  163,  2  Am.  Rep.  497. 

'Noyes  V.  Smith  (1856)  28  Vt.  59, 
65  Am.  Dec.  222 ;  Ryan  v.  Fouiler 
(1862)  24  N.  Y.  410,  82  Am.  Dec.  315. 
That  defects  rendering  an  appliance  more 
"hazardous  than  reasonable"  import 
negligence,  see  Taylor,  B.  &  S.  R.  Co.  v. 
Taylor  (1890)   79'Tex.  104,  14S.W.918. 

*  Bennett  v.  Si/ndicaie  In.?.  Co.  (1888) 
39  Minn.  254,  39  N.  W.  488. 


§23] 


CHARACTER  OF  PLANT. 


4& 


extraordinary,®  or  extraordinary/  or  greater  than  is  reasonable  and 
proper.''  It  is  manifest  that  the  question,  What  shall  be  regarded  as 
a  necessity  sufficient  to  justify  the  master  in  using  any  particular  in- 
strumentality ?  is  one  of  fact,  and  must  be  decided  with  reference  to 
the  evidence  presented  in  each  particular  case.*  But  a  general  prin- 
ciple which  is  often  helpful  in  determining  whether  or  not  a  defend- 
ant is  culpable  is  that  a  convenience  may  be  so  great  as  to  be  regarded 
as  a  practical  necessity."  The  fact  that  a  slight  inconvenience  or  ex- 
pense may  have  been  saved  by  the  adoption  of  a  certain  plan  can  have 
no  weight  in  a  matter  affecting  the  safety  of  workmen.  ^°  The  mas- 
ter, therefore,  is  bound  to  remedy  dangerous  conditions  whenever  that 
can  be  done  at  a  comparatively  small  cost.^^  How  far  the  master  is 
excused  by  evidence  that  the  removal  of  the  abnormal  risk  could  not 
have  been  effected  without  a  relatively  large  expenditure  of  money 
is  a  question  which  can  scarcely  be  regarded  as  definitely  settled  by 


"Marshall  v.  Widdicoml)  Furniture 
Go.  (1887)   67  Mich.  Iti7,  34  N.  W.  541. 

"  Eouston  £  T.  R.  Co.  v.  Oram 
(1878)  49  Tex.  341;  Southwest  Vir- 
ginia Improv.  Co.  v.  Andrew  (188!)) 
80  Va.  270,  9  S.  E.  1015. 

'Taylor,  B.  &  H.  It.  Go.  v.  Taxjlor 
(1890)   79  Tex.  104,  14  S.  W.  918. 

'  In  Myers  v.  Ghicago,  St.  P.  M.  &  0. 
R.  Go.  (1899)  37  C.  C.  A.  137,  95  Fed. 
406,  the  court  seems  to  be  of  opinion 
that  a  railway  company  is  excused  from 
maintaining  low  overhead  bridges 
where  the  grade  is  such  that  the  track 
cannot  be  lowered,  and  the  municipal 
authorities  object  to  the  bridges  beinjj 
raised.  But  here  the  fact  that  the 
servants  had  been  duly  notified  was 
sufficient  to  negative  liability.  It  has 
been  held  that  the  negligence  of  a  rail- 
way company  in  placing  a  "mail  crane" 
at  a  certain  distance  from  the  track 
can  be  a  question  for  the  jury  only 
when  it  is  set  up  within  the  distance 
prescribed  by  the  United  States  govern- 
ment. Louisville  &  N.  R.  Go.  v.  Mil- 
liken  (1899)  21  Ky.  L.  Rep.  489,  51  S. 
W.  796. 

"  Dorsey  v.  Phillips  &  0.  Gonstr.  Go. 
(1877)  42  Wis.  583  (p.  597),  where  it 
v/as  emphatically  declared  that  "a  con- 
venience merely  to  lessen  a  little  the 
labor  of  driving  cattle  into  cars  can 
hardly  rank  as  a  necessity,  or  excuse 
such  proximity  of  cattle  chutes  to  the 
track  as  to  jeopardize  life  and  limb  of 
persons  operating  trains."  To  same  ef- 
fect as  to  a  similar  structure,  see  Allen 
V.  Burlington,  G.  R.  &  N.  R.  Co.  (1882) 
57  Iowa,  623,  11  N.  W.  614.  In  Kan- 
Vol,  I.  M.  &  S— 4, 


sas  City,  M.  &  B.  R.  Go.  v.  Burton 
(1802)  97  Ala.  240,  12  So.  88,  it  was 
held  that  leaving  a  car  at  a  place  where 
it  is  dangerously  close  to  cars  passing 
on  an  adjoining  track  is  negligence  for 
which  there  is  no  "justifying  neces- 
sity." 

'"  Trainor  v.  Philadelphia  &  R.  R.  Co. 
(1890)    137  Pa.  148,  20  Atl.  632. 

^^  Kline  v.  Abrahams  (1900)  48  App. 
Div.  522,  62  N.  Y.  Supp.  857;  Myers  v. 
Chicago,  St.  P.  M.  d  0.  R.  Co.  (1899) 
37  C.  C.  A.  137,  95  Fed.  406  (overhead 
bridge)  ;  Louisville  <&  JV.  R.  Co.  v.  Rail 
(1890)  91  Ala.  112,  8  So.  371  (over- 
head bridge;  punitive  damages  held  to 
be  permissible  in  this  class  of  cases, 
where  the  expense  of  erecting  a  higher 
bridge  is  insignificant)  ;  Cincinnati  R. 
Co.  V.  Sampson  (1895)  97  Ky.  65,  30 
S.  W.  12  (overhead  bridge)  ;  Eastman 
V.  Lake  Shore  &  M.  S.  R.  Go.  (1894) 
101  Mich.  597,  60  N.  W.  309  (for  facts 
see  §  1076,  note  2,  post).  Evidence 
that  the  dangerous  conditions  might 
have  been  remedied  at  a  small  cost, 
without  impairing  the  efficiency  of  the 
instrumentality,  is  always  admissible 
on  the  question  of  the  master's  negli- 
gence. Morris  v.  Stanfield  (1898)  81 
111.  App.  264.  Such  evidence  is  not 
rendered  incompetent  as  a,  result  of  the 
principle  (see  chapter  v.,  post)  that  as 
against  the  servant  the  master  has  the 
right  to  construct  and  place  the  instru- 
mentality as,  in  his  judgment,  would 
best  accommodate  his  interest.  Reene 
V.  United  States  Leather  Go.  (1900) 
107  VVis.  305,  83  N.  W-  473, 
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the  cases.  'No  court  seems  to  have  gone  to  the  extreme  length' of  hold- 
ing that  the  necessity  for  such  expenditure  may  of  itself  he  regarded 
as  a  circumstance  which  absolves  the  master  from  the  duty  of  making 
a  change,  and  against  this  view  there  is  at  least  one  decision,  which  is 
of  the  greater  weight  as  it  was  rendered  by  a  court  which  is  usually 
by  no  means  favorable  to  servants.  ^^  In  Alabama  the  prevailing 
doctrine  seems  to  be  that  if  it  appears,  not  only  that  the  suggested 
alterations  would  have  been  very  costly,  but  also  that  they  would  have 
caused  much  inconvenience  and  financial  loss  to  several  members  of 
the  public,  the  master  cannot  be  held  negligent  in  maintaining  the 
conditions  complained  of.-'^ 

The  materiality  of  the  fact  that  a  change  can  or  cannot  be  effected 
without  injuring  the  efficiency  of  the  instrumentality  is  discussed  in 
§  36,  post. ' 

It  is  not  disputed  that  risks  caused  by  defects  which  render  instru- 
mentalities less  safe  than  they  are  when  in  their  normal  condition 
are  unnecessary.  A  large  number  of  cases  in  which  the  master's  lia- 
bility was  afiirmed  under  such  circumstances  are  collected  in  chapter 
VIII. ^  post. 

How  far  injuries  caused  by  instrumentalities  in  their  normal  con- 
dition are  to  be  deemed  unnecessary  in  such  a  sense  as  to  import  cul- 
pability is  a  much  more  complicated  question,  and  may  be  said  to  de- 
pend upon  the  construction  put  by  the  court  upon  the  principles  dis- 
cussed in  the  following  chapters. 

24.  Master  not  bound  to  insure  his  servant's  safety. —  That  the 
words  used  in  the  preceding  section  to  denote  the  legal  standard  of 
safety  which  the  instrumentalities  furnished  by  the  master  must 
satisfy  also  indicate  the  level  above  which  he  is  not  bound  to  rise  is 
well  settled.  "All  that  can  be  required  of  the  master  ...  is 
that  he  shall  use  due  and  reasonable  diligence  in  providing  safe  and 
sound  machinery,  and  in  the  selection  of  fellow  servants  of  compe- 
tent skill  and  prudence,  so  as  to  make  it  reasonably  probable  that  in- 
jury will  not  occur  in  the  exercise  of  the  employment."-'- 

"  An  employer  is  negligent  in  con-  be  directed  to  consider  whether  any  of 
tinuing  to  operate  a  blast  furnace  in  the  following  three  excuses  for  its  not 
such  a  condition  that  there  is  a  recur-  being  raised  are  reasonably  available  to 
rent  danger  of  a  rush  of  flame  from  the  the  railway  company :  That  a  higher 
door,  even  though  there  is  no  way  of  level  would  cause  too  great  inconven- 
remedying  the  defect  except  by  extin-  ience  to  vehicles  crossing  it;  or  that 
guishing  the  fire,  and  that  would  the  alteration  would  be  seriously  detri- 
involve  considerable  expense.  Mender-  mental  to  adjoining  landowners;  or  that 
son  V.  Carron  Co.  (1889)  16  Sc.  Sess.  the  cost  of  making  the  change  would  be 
Cas.  4th  series,  633.  so  great  that  it  ought  not  to  be  imposed 

"  In  a  case  where  a  train  hand  was   on  the  company.  Louisville  &  N.  R.  Go. 
inj-ured  by  a  dangerously  low  overhead  v.  Hall   (1890)   91  Ala.  112,  8  So.  371. 
fridge,  it  was  held  that  the  jury  should       '■  Wonder   y.  Baltimore    ^    0.  R.  Co, 
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Tliis  proposition  is  also  susceptible  of  expression  in  the  negative 
form,  that,  as  regards  the  condition  of  his  instrumentalities,  viewed 
with  relation  to  the  safety  of  his  servants,  the  master  is  not  an  in- 
surer, or  guarantor,  or  warrantor,  of  the  safety  of  his  servants.^ 


(1870)  32  Md.  411,  3  Am.  Rep.  143. 
The  duty  of  the  employer  to  provide 
safe  machinery,  tools,  and  appliances  is 
satisfied  by  the  exercise  of  reasonable 
care  and  prudence  in  the  manufacture, 
selection,  and  repair  of  such  appliances. 
Prolst  V.  Delamater  (1885)  100  N.  Y. 
266,  3  N.  E.  184.  A  master  is  required 
only  "to  use  ordinary  and  reasonable 
care  and  foresight  in  procuring  such 
appliances  and  keeping  them  in  repair." 
Krampe  v.  St.  Louis  Breioing  Asso. 
(1894)  59  Mo.  App.  277.  See  also,  as 
examples  of  similar  restrictive  expres- 
sions, Rarley  v.  Buffalo  Car  Mfg.  Co. 
(1894)  142  N.  Y.  31,  36  N.  E.  813; 
Meany  v.  Standard  Oil  Co.  (1900;  N. 
J.  L.)  47  Atl.  803;  Bertha  Zinc  Co.  v. 
ilartin  (1895)  93  Va.  791,  22  S.  E. 
869;  Texas  &  P.  R.  Co.  v.  Huffman 
(1892)  83  Tex.  286,  18  S.  W.  741;  Chi- 
cago &  E.  B.  Co.  V.  Lee  (1897)  17  Ind. 
App.  215,  46  N.  E.  543;  Missouri,  K. 
&  T.  R.  Co.  V.  Young  (1896)  4  Kan. 
App.  219,  45  Pac.  967;  Arizona  Lumber 
&  Timher  Co.  v.  Mooney  (1895;  Ariz.) 
42  Pac.  952.  It  is  error  to  instruct  a 
jury  that  a  master  is  negligent  in  using 
defective  machinery.  Louisville  &  N. 
R.  Co.  V.  Orr  (1882)  84  Ind.  50.  See 
also   §   1051,  post. 

^According  to  Blackburn,  J.,  in  Mel- 
lors  V.  Shaw  (1861)  1  Best  &  S.  437, 
30  L.  J.  Q.  B.  N.  S.  333,  7  Jur.  N.  S. 
845,  the  ground  of  the  decision  in  the 
case  of  Priestley  v.  Foicler  (1837)  3 
Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur. 
987,  which  laid  the  foundation  of  the 
modern  law  of  employers'  liability,  was 
that  there  was  no  warranty  on  the  part 
of  the  master  that  the  carriage  should 
be  free  from  defects,  or  that  no  injury 
should  happen  to  the  servant.  "There 
is  no  warranty  that  machinery  shall  be 
so  complete  that  no  injury  shall  be  in- 
curred by  the  servant."  Wecms  v. 
Mathieson  (1861)  4  Macq.  H.  L.  Cas. 
215.  A  master  does  not  warrant  the 
soundness  of  the  materials  furnished  by 
him.  Ormond  v.  Holland  (1858)  eI. 
Bl.  &  El.  102.  As  there  is  an  implied 
agreement  on  the  part  of  the  servant 
that  he  will  faithfully  serve  and  be  re- 
gardful of  the  interest  of  his  employer 
during  the  term  of  his  service,  a  like 
implied  agreement  arises  on  the  part  of 
the  master  that  he  will  be  reasonably 


provident  and  regardful  for  the  safety 
and  well  being  of  the  servant.  While, 
therefore,  it  is  the  duty  of  each,  the  em- 
ployer and  the  employee,  to  be  provi- 
dent and  regardful  of  the  interest  of  the 
other,  and  careful  to  respectively  dis- 
charge his  duty  to  the  extent  reason- 
ably implied  by  the  relation  of  em- 
ployer and  employee,  it  must  be  ad- 
mitted that  there  is  no  warranty  im- 
plied that  the  faithfulness  of  the  serv- 
ant shall  always  secure  the  best  inter- 
ests of  the  employer,  nor  that  the  im- 
plied reasonable  regard  of  the  employer 
for  the  safety  and  well  being  of  the  em- 
ployee shall  always  secure  his  safety 
and  well  being,  Columhus  £  X.  R.  Co. 
V.  Wehh  (1861)  12  Ohio  St.  475. 
"Safety  in  the  use  of  machinery  is  only 
comparatively  so,  both  to  those  using  it 
and  to  those  at  work  in  its  immediate 
vicinity.  All  machinery  is  dangerous 
when  in  use,  to  a  greater  or  less  ex- 
tent; and  when  it  is  said  that  the  mas- 
ter may  become  liable  for  negligence  in 
not  providing  suitable  and  safe  machin- 
ery, it  is  not  meant  that  the  master 
warrants  the  strength  or  safety  of  his 
machinery  or  appliances,  'but  that  he  is 
personally  negligent  in  not  taking 
proper  precautions  to  see  that  they  are 
reasonably  strong  and  safe.' "  Mar- 
shall v.  'Widdioom.h  Furniture  Co. 
(1887)  67  Mich.  167,  34  N".  W.  541. 

To  cite  all  the  other  eases  in  which 
the  principle  stated  in  the  text  is  rec- 
ognized would  be  superfluous.  The 
following  list  will  suffice:  Tarrant  v. 
Webb  (1856)  18  C.  B.  797,  25  L.  J.  C. 
P.  N.  S.  261;  Wilson  v.  Merry  (1868) 
L.  R.  1  H.  L.  Sc.  App.  Cas.  326,  19  L.  T. 
N.  S.  30,  per  Lord  Colonsay  (arg.)  ; 
Snedden  v.  Addie  (1849)  11  Dunlop, 
1159;  Union  P.  R.  Co.  v.  Fort  (1873) 
17  Wall.  553,  21  L.  ed.  739;  Patton  v. 
Texas  &  P.  R.  Co.  (1901)  179  U.  S.  658, 
45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275,  Af- 
firming (1899)  95  Fed.  244,  37  C.  C.  A. 
56;  Reilly  v.  Campbell  (1894)  8  C.  C. 
A.  438,  20  U.  S.  App.  334,  59  Fed. 
990;  Little  Roch  d  Ft.  S.  R.  Co.  v. 
Duffey  (1880)  35  Ark.  602;  Little'. 
Rock  &  Ft.  8.  R.  Co.  v.  Voss  (1892; 
Ark.)  18  S.  W.  172;  Honner  v.  Illinois 
C.  R.  Co.  (1854)  15  111.  550;  Columbus, 
C.  &  I.  C.  R.  Co.  V.  Troesch  (1873)  68 
111.    545,    18    Am.    Rep.    578;    Edward 
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Otlicr  virtually  equivalent  forms  in  which  this  nile  is  expressed  are 
these :  Tlie  master  is  not  bound  to  see  that  his  instrumentalities  are 
"absolutely  safe,"^  or  "absolutely  safe  and  suitable,"  *  or  "perfectly 
safe.''^'  JSTor  is  he  bound  to  see  that  "in  every  event"  his  instrumen- 
talities are  in  safe  condition,"  nor  to  see  that  they  are  as  safe  "as  hu- 
man skill  and  foresight  can  make  them."^  So  far  as  there  is  any 
guaranty  on  his  part,  it  is  merely  that  due  care  shall  be  exercised  in 
furnishing  and  maintaining  the  instrumentalities.* 

This  limitation  upon  tlie  liability  has  been  j^ut  upon  the  ground  of 
public  policy,  the  opinion  being  expressed  that  a  contrary  rule  would 
eventually  be  disastrous  to  the  servants  themselves.^  But  it  is 
scarcely  necessary  to  sustain  the  rule  by  invoking  in  terrorem  argu- 
ments based  upon  speculations  in  the  field  of  political  economy.  It 
is  sufSciently  supported  by  the  consideration  that  ordinary  care  is  ex- 
pressive of  the  standard  of  duty  which  is  owed  by  all  the  members  of 
the  community  to  each  other,  and  that  the  law  exacts  a  liigher  stand- 
ard only  in  a  few  cases,  and  for  reasons  which  are  wholly  inappli- 
cable to  the  relations  between  a  master  and  his  servant. 

nines  Lumber  Co.  v.  Ligas   (1898)    172  P.   R.   Co.   v.   Taylor    (1896;    Tex.   Civ. 

111.  315,  50  N.  E.  225,  Affirming   (1896)  App.)     35    S.    W.    855;    Oliver   v.    Ohio 

68  111.  App.  523;   East  St.  Louis  Pkg.  &  River  R.  Go.    (1896)   42  W.  Va.  703,  26 

Provision  Go.  v.  McElroy   (1889)   29111.  S.  E.  444. 

App.   504;   MeGregor  v.  Rcid,  M.  &  Go.  'Texas  &  P.  R.  Go.  v.  Rhodes    (1895) 

(1898)    76  111.  App.   610;   Indianapolis  18  C.  C.  A.  9,  30  U.  S.  App.  561,  71  Fed. 

d  G.  R.  Go.  V.  Love   (1858)   10  Ind.  554;  145;     Erskine    v.     Ghino     Valley    Beet- 

Jenney  Electric  Light  &  P.  Go.  v.  Mur-  Sugar  Go.    (1895)   71  Fed.  270;  Barley 

phy   (1888)    115  Ind.  566,  18  N.  E.  30;  v.  Buffalo  Gar  Mfg.  Go.    (1894)    142  N. 

Chicago  &  E.  R.  Go.  v.  Lee    (1897)    17  Y.  31,  30  N.  E.  813;   Gathp  Point  Mfg. 

Ind.  App.  215,  46  N.  E.  543;  Missouri,  Go.  v.  Ballon    (1874)    71  111.  417;   Ghi- 

K.  &  T.  R:  Co.  V.  Young   (1890)   4  Kan.  cago.  B.  &  Q.  R.   Go.  y.  Smith    (1885) 

App.  219,  45  Pa.c.  907;   Atchison,  T.  d  18  111.  App.  119;   Chicago  &  E.  R.  Go. 

S.  F.  R.  Go.  V.  Tfinston  (1890)  56  Kan.  v.  Lee   (1897)    17  Ind.  App.  215,  46  N. 

456,  43  Pae.  777 ;  Porter  v.  Hannibal  &  E.  543 ;  Gardner  v.  St.  Louis  &  S.  F.  R. 

St.  J.  R.  Go.    (1879)   71  Mo.  66,  36  Am.  Go.    (1896)    135  Mo.  90,  36   S.  W.  214; 

Rep.    454;    O'Donncll    v.  Baum     (1889)  Burlington  cG  C.  R.  Go.  v.  Liehe   (1892) 

38  Mo.  App.  245;  Krampe  v.  St.  Louis  17  Colo.  280,  29  Pac.  175. 

Brewing    Asso.     (1894)     59    Mo.    App.  *Nutt  v.   Southern  P.   R.   Go.    (1894) 

277;  Essex  County  Electric  Go.  v.  Kelly  25  Or.  291,  35  Pac.  653. 

(1894)    57   N.  J.  L.   100,  29  Atl.  427;  "Findlay      Brewing     Go.     v.      Bauer 

Baulec  v.  New  Yorh  &  H.  R.  Go.   (1874)  (1893)   50  Ohio  St.  565,  35  N.  E.  55. 

59  N.  y.  356,  17  Am.  Rep.  325;  Painton  'Southern    P.     R.     Co.     v.     Aylward 

V.  Northern  G.  R.  Go.    (1880)    83  N.  Y.  (1891)   79  Tex.  675,  15  S.  W.  097. 

7;     Harley    v.    Buffalo    Gar    Mfg.     Co.  ''East    Tennessee,  V.  &    G.    R.  Go.    v. 

(1894)    142    N.  Y.  31,  36    N.    E.    813;  Aihen    (1890)    89  Tenn.  245,   14  S.  W. 

Pleasants  v.   Raleigh  &  A.  Air-Line  R.  1082. 

Go.   (1886)   95  N.  C.  195;  Mad  River  &  'Little  Rock  &  Ft.  S.  R.   Go.  v.  Eu- 

L.  E.  R.   Go.  V.  Barber    (1856)    5   Ohio  banks   (1886)   48  Ark.  460,  3  S.  W.  808. 

St.  541,  67  Am.  Dee.  312;   Ardcsco  Oil  "'To  hold  that   the  master  -warrants 

Go.  V.  Oilson   (1809)    03  Pa.  146;  Phil-  the  safety  and  proper  condition  of  the 

ndelphia,    W.    &   B.    R.    Go.   v.   Keenan  machine  is  equally  unjust  to  the  mas- 

(1883)    103  Pa.   124;   Faber  v.  Carlisle  ter,   for   no   degree  of   care   can   insure 

Mfg.   Co.    (1889)    126   Pa.   387,   17   Atl.  perfect  safety;  and  it  is  equally  incon- 

621;   Augerstein    v.  Jones     (1891)     139  venient  to  the   public,    for   who  would 

Pa.  183,  21  Atl.  24;  San  Antonio  c£-  A.  employ  such  machines  if  he  were  an  in- 
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In  the  cases  cited  in  this  section,  the  principle  that  a  master  is  not 
an  insurer  of  his  servants'  safety  is  treated  as  a  deduction  from  the 
conception  that  he  is  bound  to  exercise  neither  more  nor  less  than  or- 
dinary care.  But  it  is  also  frequently  viewed  as  a  corollary  of  the 
doctrine  discussed  in  a  later  chapter,  that  the  unsafe  condition  of  an 
instrumentality  does  not  import  negligence,  unless  the  master  knew 
or  ought  to  have  known  of  that  condition.^"  See  chapter  x.^  post.  In 
some  cases,  both  conceptions  are  traceable  in  the  language  of  the 
court. -^^ 

The  master  is  not  bound  to  guarantee  his  servants  against  even  ex- 
traordinary risks,^^  as,  in  cases  where  the  servant  is  ordered  to  do 
something  outside  the  scope  of  his  regular  employment.-^* 

25.  Instructions  must  be  in  conformity  with  this  principle. — A  jury 
is  correctly  instructed  that  a  master  does  not  insure  his  servants 
against  injury.^  On  the  other  hand,  a  verdict  against  the  master 
will  not  be  allowed  to  stand,  where  the  trial  judge  has  expressly  laid 
it  down  that  an  instrumentality  miTst  be  kept  in  such  repair  as  to  in- 


siu-er?"  Clarke  v.  Holmes  (1862)  7 
Hurlst.  &  N.  937,  31  L.  J.  Exeh.  N.  S. 
356,  8  Jur.  N.  S.  992,  10  Week.  Rep. 
405,  per  Byles,  J.  "If  capitalists  were 
held  to  be  insurers  of  the  lives  of  those 
who  enter  their  service  in  the  various 
industries,  whether  in  operating  rail- 
roads in  constructing  buildings,  in 
various  sorts  of  mining  operations,  and 
in  all  the  multifarious  ways  by  which 
money  is  made,  these  industries  would 
languish,  and  many  more  laborers 
would  be  out  of  employment,  and  the 
laboring  poor  would  suffer  infinitely 
more  than  now."  Berns  v.  Gaston  Qas 
Coal  Co.  (1885)  27  W.  Va.  285,  55  Am. 
Rep.  304. 

"  For  example,  it  has  been  held  that, 
as  the  master  does  not  guarantee  that 
the  appliances  shall  be  free  from  de- 
fects, a  complaint  alleging  an  injury 
from  a  defective  tool  is  demurrable,  un- 
less it  is  also  averred  that  the  defend- 
ant knew  or  ought  to  have  known  that 
it  was  unsafe. 

"  See,  for  example,  Jones  v.  Jfeto 
York  C.  &  H.  R.  R.  Co.  (1880)  22  Hun, 
284,  where  the  court  lays  it  down  that 
the  master  does  not  guarantee  that  the 
machinery  furnished  is  perfect,  as  the 
law  only  requires  him  to  use  due  care 
and  diligence  in  the  selection  and  use 
of  the  machinery,  and  also  remarks 
that  to  hold  him  liable  for  defects  not 
ascertainable  by  known  tests  and  by  the 
exercise  of  due  care  would  render  him 
liable     for    every    accident     occurring. 


without  the  fault  of  the  servant,  by  the 
breaking  of  machinery.  Compare  also 
the  remark  that  the  master  does  not  in- 
sure against  latent  and  undiscoverable 
defects.  The  Lizzie  Frank  (1887)  31 
Fed.  477. 

"  Southirest  Virrjinia  Improv.  Co.  v. 
Andrew  (1889)  86  Va.  270,  9  S.  E.  1015 
(arg.)  ;  Wonder  v.  Baltimore  £  0.  R. 
Go.  (1870)  32  Md.  411,  3  Am.  Rep.  143. 
There  is  "no  general  duty  thrown  by 
law  upon  the  master"  to  take  due  and 
ordinary  care  that  the  servant  shall  be 
exposed  to  no  extraordinary  risk  in  the 
course  of  his  service.  Dynen  v.  Leach 
(1857)  26  L.  J.  Exch.  N.  S.  221,  per 
Pollock,  C.  B.   222. 

"Mary  Lee  Coal  &  R.  Co.  v.  Cham- 
iliss   (1892)   97  Ala.  171,  11  So.  897. 

'  Western  Screxo  Co.  v.  Johnson 
(1898)  86  111.  App.  89.  It  is  error  to 
refuse  the  defendant's  request  for  an  in- 
struction that  an  employer  does  not  in- 
sure the  absolute  safety  and  suitability 
of  the  appliances  furnished,  but  merely 
undertakes  that  they  are  "reasonably" 
safe  and  suitable.  Earsha  v.  Babicx 
(1894)  54  111.  App.  586.  An  instruc- 
tion that  the  employer  contracts  that 
his  employees  are  men  of  ordinary  care 
and  prudence  is  not  prejudicial,  where 
such  charge  also  makes  the  employer's 
liability  dependent  on  its  knowledge 
of  the  fellow  servant's  incompetency. 
Hicl-s  V.  Southern  R.  Co.  (1901;  S.  C.) 
38  S.  E.  725.  Contrast  cases  cited  in 
note  4,  infra. 
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sure  the  safety  of  persons  using  it,  ^  nor  where,  although  he  has  not 
used  the  word  "insure"  in  stating  the  nature  and  extent  of  the  mas- 
ter's obligation,  he  has  used  language  which  may  have  been  con- 
strued by  the  jury  in  such  a  sense  that  they  supposed  him  to  be  abso- 
lutely bound  to  safeguard  his  servants.^  Hence  it  is  error  to  use  the 
epithets  "safe,"  "secure,"  "safe  and  sound,"  or  the  like,  for  the  pur- 
pose of  describing  the  instrumentalities  which  the  master  is  bound 
to  furnish,  unless  it  is  also  made  quite  clear  to  the  jury  that  he  is  only 
required  to  use  ordinary  care  in  furnishing  instrumentalities  answer- 
ing this  description.* 

'Colorado  C.  R.  Go.  v.  Ogden   (1877)  Williams   (1891)   82  Tex.  342,  18  S.  W. 

3  Colo.  499.  700;   Eddy  v.  Adams    (1892;   Tex.)    18 

''The  following  instructions  are  er-  S.  W.  490;  Gulf,  G.  &  8.  F.  R.  Go.  v. 
roncous:  That  a  railway  company  is  Johnson  (1892)  1  Tex.  Civ.  App.  103, 
bound  to  exercise  "ordinary  care"  in  20  S.  W.  1123;  Galveston,  B.  d  8.  A. 
seeing  that  the  coupling  appliances  R.  Go.  v.  Davis  (1893)  4  Tex.  Civ.  App. 
upon  its  cars  are  in  such  repair  that  468,  23  S.  W.  301 ;  Galveston,  E.  &  S. 
coupling  may  be  made  '"'without  any  A.  R.  Go.  v.  Gormley  (1894;  Tex.  Civ. 
danger"  to  the  brakeman  or  switchman  App.)  27  S.  W.  1051.  It  is  also  ob- 
making  the  coupling  from  being  jectionable  to  use  without  qualification 
squeezed  or  compressed.  Van  Winlcle  any  of  the  following  adjectives  or 
V.  Chicago,  M.  d  8t.  P.  R.  Go.  (1895)  phrases:  "Good  and  safe,"  Texas  &  P. 
93  Iowa,  509,  61  N.  W.  929.  That  it  is  R.  Co.  v.  Huffman  (1892)  83  Tex.  286, 
negligence  per  se  for  a  railroad  com-  18  S.  W.  741;  "safe  and  secure,"  Probst 
pany  to  receive  foreign  cars  the  draw-  v.  DelamMter  (1885)  100  N.  Y.  266,  3 
bars  of  which  are  lower  than  those  of  N.  E.  184;  "safe  and  sound,"  Southern 
its  own  cars,  and  to  furnish  such  cars  R.  Go.  v.  Mauzy  (1900)  98  Va.  692, 
to  its  employees  to  handle  in  connec-  37  S.  E.  285 ;  "safe  and  proper,"  Texas 
tion  with  its  own  cars  if  they  believe  Mexican  R.  Co.  v.  King  (1896)  14  Tex. 
that  such  inequality  of  height  renders  Civ.  App.  290,  37  S.  W.  34;  "safe  and 
the  handling  of  such  cars  dangerous  to  suitable,"  'Nutt  v.  Southern  P.  Co. 
the  defendant's  own  employees.  Wa-  (1894)  25  Or.  291,  35  Pac.  653;  Gulf, 
hash  R.  Go.  v.  Farrell  (1898)  79  111.  G.  &  8.  F.  R.  Co.  v.  McNeill  (1894; 
App.  508.  That  a  master  is  bound  "to  Tex.  Civ.  App.)  25  S.  W.  647;  "suffi- 
do  everything  that  can  reasonably  be  cient,  safe,  adequate,  and  suitable,"  Al- 
done  for  the  safety  of  his  employees."'  len  v.  Union  P.  R.  Go.  (1891)  7  Utah, 
Texas  &  N.  0.  R.  Co.  v.  Bingle  (1895)  239,  26  Pac.  297;  "safe,  sound,  and  suit- 
9  Tex.  Civ.  App.  322,  29  S.  W.  674.  able,"  Bertha  Zinc  Go.  v.  Martin 
That  an  employer  is  bound  to  exercise  (1895)  93  Va.  791,  22  S.  E.  869;  "prop- 
such  care  as  will  "reduce  questions  of  erly  constructed,"  Kranz  v.  White 
liability  of  accident  to  the  minimum."  (1881)  8  111.  App.  583;  "in  safe  condi- 
Jungnitsch  v.  Michigan  Malleable  Iron  tion,"  Peoria,  D.  &  E.  R.  Go.  v.  Johns 
Go.  (1895)  105  Mich.  270,  63  N.  W.  (1891)  43  111.  App.  83;  Jones  v.  New 
296.  That  the  master  is  required  to  York  C.  &  S.  R.  R.  Go.  (1880)  22  Hun, 
furnish  such  appliances  "as  combine  284;  "in  safe  and  sound  condition," 
the  greatest  safety  with  practical  use."  Wabash,  St.  L.  &  P.  R.  Go.  v.  Fenton 
Sappenfield  v.  Main  Street  &  Agri.  (1883)  12  III.  App.  417.  The  duty  im- 
Parlc  R.  Go.  (1891)  91  Cal.  48,  27  Pac.  posed  by  such  instructions  upon  the 
590.  master  for  the  safety  of  his  servant  is 

*  The    word    used     in    the     following  a  higher  degree  of  duty  than  is  imposed 

cases  of  instructions  declared  to  be  er-  upon   the   servant   for   his   own   protec- 

roneous  was  "safe:"     Quinlivan  v.  Buf-  tion,  and  is  therefore  contrary  to  rea- 

falo,    R.  d    P.  R.    Co.    (1900)   52    App.  son,  as  well  as  to  law,  for  no  master 

Div.  1,  64  N.  Y.  Supp.  795 ;  Eughley  v.  can  be  required  to  do  more  for  his  serv- 

Wabasha    (1897)    69  Minn.   245,  72  N.  ant's    safety   than    the    servant    is    re- 

W.  78;   Galveston,  G.  d  8.  F.  R.  Co.  v.  quired  to  do  for  his  own  safety.   Bertha 

Wells    (1891)    81    Tex.  685,  17    S.    W.  Zinc  Co.  v.  Martin   (1895)   93  Va.  791, 

511;    International  &   G.   N.   R.   Co.  v.  22  S.  E.  869.     An  instruction  declaring 
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Since  such  words  as  these  are  frequently  used  arguendo,  without 
any  qualifying  adverb  to  designate  the  character  and  extent  of  the 
master's  obligation  (see  §  1045,  post),  this  doctrine  virtually  amounts 
to  a  declaration  that  language  which  is  sufficiently  precise  for  the 
purposes  of  general  statement  in  the  opinions  of  courts  of  review  is 
misleading  when  the  law  is  being  laid  down  for  a  jury.^  That  the 
correctness  of  the  language  used  to  describe  the  extent  of  a  master's 
duty  is  tested  by  a  different  standard  of  precision,  according  as  it  oc- 
curs in  a  judgment  or  in  an  instruction  to  a  jury,  is  shown  in  a  still 
more  remarkable  manner  by  the  fact  that  it  has  been  frequently  held 
that  even  the  addition  of  some  qualifying  adverb,  like  "ordinarily" 
or  "reasonably,"  to  such  an  epithet  as  "safe,"  "competent,"  etc.,  will 
not  save  an  instruction  from  condemnation,  unless  it  is  also  explicitly 
declared  that  the  master  is  required  to  exercise  only  reasonable  care 
in  the  production  of  the  conditions  described  by  those  epithets.  The 
rationale  of  these  decisions  is  that,  in  order  to  make  good  a  charge  of 
negligence,  the  servant  must  at  all  events  prove  that  tlie  master  ought, 
as  a  prudent  man,  to  have  known  of  the  existence  of  the  conditions 
imputed  as  negligence,  and  that  this  essential  element  of  liability  is 
ignored  by  an  instruction  which  merely  adverts  to  the  quality  of  the 

the  employer  to  be  liable  if  the  machin-  petent,   and   experienced"   men     (Gerril- 

ery  is  of  "doubtful  safety"  is  erroneous,  los  Goal  R.  Go.  v.  Deserant  [1897]  9  N. 

as  that  is  equivalent  to  requiring  that  M.  49,  49  Pae.  807 )  ;   or  "men  of  ordi- 

it     shall     be     perfectly     safe.     Illinois  nary  skill  and  care"   (Washville  c6  D.  R. 

River  Paper   Co.   v.   Alhert    (1893)    49  Go.   v.  Jones    [1871]    9  Heisk.   27);    or 

111.  App.   363.     It    is    error  to    charge  "competent,  skilful,  and  prudent"  men 

that  a  railway  company  is  bound  to  see  {Kranz   v.    White    [1881]    8    111.    App. 

that  the  road  is  in  good  order  and  safe,  583;    San   Antonio   &   A.   P.   R.    Go.   v. 

and  the  engines  are  perfect,  and  prop-  Taylor  [1896;  Tex.  Civ.  App.]  35  S.  W. 

erly  constructed  according  to  the  pres-  855 ) . 

ent  state  of  the  art   (Nashville  &  D.  R.  "In  Probst  v.  Delamater    (1885)    100 

Go.   V.   Jones    [1871]    9   Heisk.    27),   or  N.  Y.  266,  3  N.  E.  184,  in  expressing  its 

that  "plaintiff  did  not  undertake  to  in-  disapproval  of  an  instruction  requiring 

cur  risks  arising  from  defective  machin-  the  master  to  furnish   a   "safe"  appli- 

ery  or  other  instruments  with  which  he  anee,  the  court  remarked  that  the  duty 

is  to  work;   his  contract  implied   that  had  been  stated  in  similar  terms  in  sev- 

in  regard  to  these  matters  the  defend-  eral  decisions  by  the  court  of  appeals, 

ant    would    make    adequate    provision,  but  pointed  out  that  these  statements 

and  that  no  unnecessary  danger  should  had  occurred  in  defining  the  doctrine  of 

ensue  to  him"    (Konold  v.  Rio   Grande  non- delegable  duties,  and  there  was  no 

W.  R.  Co.  [1900]  21  Utah,  379,  60  Pae.  necessity   to   notice   the   limitations    of 

1021).     It  is  error  to  refuse  a  charge  the  rule.     It  was  held  that,  as  the  trial 

to  the  effect  that  a  master  is  not  liable  .judge  was  not  requested  to  qualify  the 

for  injuries  to  an  employee  from  a  de-  instruction     objected     to,     and     insert 

feetive  platform  which  was  constructed  words    expressive  of  these    limitations, 

with  reasonable  care  and  caution.    Mis^  and  there  was  no  evidence  that  the  de- 

souri,  K.  &  T.  R.  Go.  v.  Baker   (1896;  fendant  exercised  any  care  in  selecting 

Tex.    Civ.   App.)    37    S.   W.    94.     Simi-  the     appliance,    the    court   of     appeals 

larly,  it  is  improper  to  charge  the  jury,  could  not  treat  the  charge  as  error  re- 

without   qualification,   that   the   master  quiringthe  reversal  of  a  judgment  for 

is  bound  to  employ  "fit,  suitable,  com-  Uie  plaintiff. 
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appliances  which  the  master  is  bound  to  furnish.®  Other  courts, 
however,  seem  to  consider  that  no  prejudicial  error  is  committed  if  it 
is  made  clear  to  the  jury  that  a  master  is  merely  required  to  provide 
appliances  that  are  reasonably  safe.'^     Even  an  instruction  which  ex- 


°  The  following  instructions  have 
been  disapproved:  That  if  a  railroad 
failed  to  provide  a  reasonably  safe 
track  and  equipment,  and  to  keep  the 
same  in  repair,  it  would  be  liable  for 
the  death  of  an  employee  due  to  a  de- 
fect in  the  track.  Anderson  v.  Michi- 
gan C.  R.  Co.  (1895)  107  Mich.  591,  65 
N.  W.  585.  (The  court  pointed  out 
that  the  duty  as  to  track  that  was 
originally  safely  constructed  is  the  ex- 
ercise of  ordinary  care  in  inspecting  it 
to  see  that  it  remains  in  reasonably 
safe  condition.)  That  "it  was  the  duty" 
of  a  railway  company  to  provide  the  in- 
jured servant  "with  a  reasonably  safe 
and  dear  roadbed."  Chicago,  B.  &  Q. 
R.  Co.  V.  Oyster  (1899)  58  Neb.  1,  78 
N.  W.  359.  (The  court  pointed  out 
that  under  this  instruction  the  defend- 
ant, even  if  it  had  not  been  guilty  of 
negligence,  would  have  been  liable  if 
the  accident  had  occurred  by  reason  of 
the  roadbed  having  recently  become  un- 
safe.)  That  it  is  the  duty  of  a  railway 
company  to  keep  its  roadbed  in  a  "rea- 
sonably safe  condition."  Texas  &  P. 
R.  Co.  V.  McCoy  (1896)  90  Tex.  264,  38 
S.  W.  36  (conclusion  put  on  the  groiuid 
that  a  master  might  use  ordinary  care 
to  make  its  track  reasonably  safe; 
and  yet  there  might  be  undiscovered  de- 
fects which  would  render  it  unsafe) . 
That  it  is  the  defendant's  duty  to  fur- 
nish a  reasonably  safe  Jplaee  of  work. 
Eughley  v.  WalasTia  (1897)  69  Minn. 
245,  72  N.  W.  78.  That  a  railroad 
company  is  bound  to  furnish  safe  ma- 
chinery and  appliances.  Gulf,  G.  &  8. 
F.  R.  Co.  V.  Beall  (1898;  Tex.  Civ. 
App.)  43  S.  W.  605.  The  principle 
thus  relied  on  in  these  decisions — ^that 
a  jury  should  not  be  left  to  suppose 
that  a  master  is  required,  at  his  peril, 
to  secure  even  a  condition  of  reasonable 
safety — seems  to  indicate  that  the 
Texas  court  of  appeals  has  gone  too 
far,  in  a  recent  case,  in  condemning  «, 
charge  which  conveys  the  impression 
that  the  master  is  rendered  liable 
merely  by  proof  that  an  appliance  was 
not  reasonably  safe  to  his  knowledge. 
The  Oriental  v.  Barclay  (1897)  16  Tex. 
Civ.  App.  193,  41  S.  W.  117. 

In  several  decisions  by  the  Illinois 
court  of  appeals  it  has  been  held  a  mis- 
direction to  tell  the  jury,  without  quali- 


fication, that  the  master  is  bound  to 
provide  agencies  that  are  "reasonably 
safe"  or  "reasonably  suitable."  Belle- 
ville Pump  d  Skein  Works  v.  Bender 
(1896)  69  111.  App.  189;  Oormully  d 
J.  Mfg.  Co.-  V.  Olsen  (1897)  72  111. 
App.  32;  Peoria,  D.  &  E.  R.  Co.  v. 
Hardicick  (1892)  48  111.  App.  562; 
Chicago,  B.  d  Q.  R.  Co.  v.  Merckes 
(1889)  36  111.  App.  195;  North  Chicago 
Rolling  Mills  Co.  v.  Monka  (1879)  4 
111.  App.  664 ;  Chicago  d  E.  I.  R.  Co.  v. 
Garner  (1898)  78  111.  App.  281.  The 
conception  underlying  the  decisions  of 
the  other  courts  is  not  explicitly  re- 
ferred to  in  these  decisions,  as  they  are 
put  simply  on  the  ground  that  the 
master's  contract  is  merely  that  he  will 
use  due  care  in  furnishing  reasonably 
safe  appliances.  The  case  on  which 
most  of  them  are  based  is  Camp  Point 
Mfg.  Co.  V.  Ballou  (1874)  71  111.  417, 
p.  421.  But  there  the  specific  .ruling 
was  simply  that  it  was  error  to  refuse 
an  instruction  to  the  effect  that  the 
master  "is  not  bound  to  furnish  the 
very  best  or  most  improved  kind  of  ma- 
chinery," and  although  the  court  laid 
it  down,  arguendo,  that  the  master  is 
charged  only  with  the  "obligation  to 
use  reasonable  care  and  diligence  in 
providing  suitable  and  safe  machin- 
ery," it  seems  scarcely  possible  to  as- 
cribe to  this  statement  the  significance 
attached  to  it  by  the  court  of  appeals, 
when  we  find  it  followed  by  the  remark 
that  "it  was  sufficient  if  the  machinery 
was  reasonably  safe."  The  same  criti- 
cism is  applicable  to  the  citation  (in 
Gormully  d  J.  Mfg.  Co.  v.  Olsen  [1897] 
72  111.  App.  32,  supra)  of  Weher  Wagon 
Co.  V.  Kehl  (1892)  139  III.  644,  29  N. 
E.  714,  as  a  precedent  for  the  same  the- 
ory. It  does  not  lay  the  emphasis  as- 
serted upon  the  necessity  of  combining 
in  the  instruction  terms  expressive,  not 
only  of  reasonable  safety,  but  of  rea- 
sonable care.  These  authorities,  there- 
fore, cannot  fairly  be  said  to  afford  any 
direct  support  for  the  decisions  in  ques- 
tion; but  this  is  immaterial,  as  the 
principle  they  embody  involves,  as  a 
corollary,  the  doctrine  relied  upon  in 
the  rulings  of  the  other  courts,  as 
stated  above. 

'  An  instruction  that  "it  was  the  duty 
of  the  defendant  to  furnish  a  reason- 
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plicitly  recognizes  the  duty  of  the  master  to  use  ordinary  or  reason- 
able care  on  the  premises  is  deemed  to  be  correct  only  when  the 
phraseology  used  in  regard  to  that  duty  is  such  that  the  jury  must 
have  understood  that  the  nonattainment  of  the  obligatory  standard 
of  safety  which  the  appliances  are  to  satisfy  is  not  culpable,  iinless 
that  nonattainment  is  the  result  of  a  failure  to  exercise  ordinary  or 
reasonable  care.® 


ably  safe  place  for  this  man  to  work"  is 
not  misleading,  since  the  jury  must 
have  understood  that  "a  reasonably 
safe  place"  meant  such  a  place  as  would 
be  reasonably  safe  with  reference  to  the 
circumstances  and  conditions  attending 
the  conduct  of  the  business  in  question. 
Augiista  v.  Owens    (1900)    111  Ga.  464, 

36  S.  E.  830.  The  mere  fact  that  the 
trial  court  instructed  the  jury  that  the 
master  was  bound  to  use  such  care  as 
would  maintain  his  appliances  "in  safe 
condition,"  omitting  the  word  "reason- 
ably" or  some  other  qualifying  expres- 
sion, is  not  ground  for  reversal,  where 
the  charge  was  given  as  a  whole,  and 
the  correct  rule  was  laid  down  in  the 
same  subdivision  of  the  charge.  Atchi- 
son, T.  &  8.  F.  R.  Co.  V.  McKee  (1887) 

37  Kan.  592,  15  Pac.  484. 

»In  Cleveland,  C.  G.  &  St.  L.  R.  Co. 
V.  McGUntook  (1899)  33  C.  C.  A.  466, 
63  U.  S.  App.  550,  91  Fed.  223,  there 
was  held  to  be  error,  where  the  trial 
judge,  after  telling  the  jury  that  the 
railway  company  in  employing  the 
plaintiff  "undertook  to  use  ordinary 
diligence  in  providing  safe  machinery 
and  instrumentalities  to  be  handled  by 
its  employees,"  added,  "and  the  most 
efficient  mode  of  discharging  that  duty 
in  respect  to  cars  used  was  to  maintain 
a  careful  system  of  inspection,"  etc. 
In  F.  0.  Austin  Mfg.  Co.  v.  Johnson 
(1898)  32  C.  C.  A.  309,  60  U.  S.  App. 
661,  89  Fed.  677,  the  following  instruc- 
tion was  held  to  be  misleading:  "While 
the  defendant  company  and  its  agent, 
Killifer,  under  the  law  were  required  to 
furnish  the  plaintiff  a  safe  scaffold  to 
work  upon,  they  were  not  insurers  of 
the  absolute  safety  of  the  structure,  but 
they  were  bound  to  exercise  every  rea- 
sonable care  in  selecting  the  material 
and  in  putting  it  up  in  a  proper  man- 
ner to  avoid  accident  and  injury  to  the 
plaintiff."  The  jury,  it  was  said, 
would  naturally  construe  this  instruc- 
tion to  mean  that,  while  the  company 
was  not  an  insurer  of  the  absolute 
safety  of  the  structure,  it  was  bound  to 
furnish  a  safe  scaffold,  and  to  exercise 


every  reasonable  care  in  selecting  the' 
materials  and  in  putting  it  up  in  a. 
proper  manner,  so  as  to  avoid  accidents.. 
This  is  certainly  a  very  strong  case,  tO' 
say  the  least.  A  charge  imposing  uponi 
the  master  the  duty  "to  do  everything; 
that  can  reasonably  be  done  for  the 
safety  of  its  employees"  may  possibly 
be  upheld  as  merely  an  instruction  that 
it  was  his  duty  to  use  ordinary  care  in 
reference  to  the  matters  referred  to,  but 
is  error  calling  for  revei-sal,  if  the  jury 
are  also  informed  that  it  was  the  duty 
of  the  master  "to  furnish  safe  machin- 
ery for  the  use  of  its  employees."  Gulf, 
C.  d  S.  F.  R.  Go.  V.  Wells  (1891)  81 
Tex.  685,  17  S.  W.  511.  The  court 
said:  "The  words  'safe  machinery,'  in 
the  connection  used,  would  mean  ma- 
chinery so  perfect  that  it  could  be  used 
without  danger  resulting  from  any  de- 
fect in  it.  .  .  .  If  it  be  contended  that 
the  word  'reasonably'  should  be  held  to 
qualify  the  words  under  consideration, 
we  are  of  opinion  that  such  was  not  the 
intention,  and  that  the  jury  could  not 
so  have  understood  the  charge.  This  is 
illustrated  by  the  following  part  of  the 
charge  intended  to  apply  the  law  to  the 
facts  of  the  case.  That  part  of  the 
charge  in  effect  informed  the  jury  that 
they  would  find  for  the  plaintiff  if  'said 
hand  car  had  a  defective  wheel;  and, 
further,  that  said  defective  wheel  was 
the  cause  of  the  injury  to  plaintiff,'  un- 
less his  own  negligence  contributed  to 
the  injury.  The  hand  car  may  have 
been  defective  and  the  injury  may  have 
resulted  from  that,  without  contribu- 
tory negligence  on  the  part  of  the  plain- 
tiff, and  the  defendant  still  not  be  li- 
able if  it  had  used  that  degree  of  care 
in  reference  to  the  hand  car  which  the 
law  required  of  it." 

The  fact  that  the  court  charges  in 
general  terms  that  the  degree  of  care 
required  in  regard  to  the  means  for  car- 
lying  off  surplus  water  on  a  railway 
is  "due  and  ordinary  care,"  "reasonable 
care,"  and  "ordinary  prudence,"  is  not 
sufficient  to  cure  the  error  of  other  por- 
tions of  the  charge  to  the  effect  that 
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26.  Master's  obligations  limited  by  the  uses  for  which  the  instrumen- 
talities were  designed. —  A  general  principle  which  is  frequently  con- 
clusive against  the  servant's  right  to  maintain  an  action  is  that  the 
master's  duty  in  respect  to  his  instrumentalities  is  restricted  to  seeing 
that  they  are  reasonably  safe  for  the  performance  of  the  functions  for 
which  they  are  designed. 

In  most  of  the  cases  in  which  this  principle  has  been  applied,  the 
justice  of  admitting  such  a  qualification  of  his  liability  is  too  obvious 
to  be  open  to  question.  Thus,  it  would  clearly  be  unfair  to  require 
him  to  answer  for  an  injury,  where  the  emergency  which  tested  the 
quality  or  capacity  of  the  instrumentality  arose  out  of  an  occurrence 


railway  companies  are  bound  to  take 
notice  of  the  topography  of  the  country 
and  of  the  climate  in  which  their  roads 
are  built,  and  of  the  storms  and  floods 
that  annually  occur  in  those  localities, 
and  make  all  necessary  guards  against 
danger  caused  by  ordinary  and  severe 
storms  of  the  locality  and  to  guard 
against  washouts  landslides  and  ob- 
structions, and  to  keep  their  roads  in 
suitable  and  safe  repair.  The  jury 
might  understand  that  no  amount  of 
care  and  prudence  to  effect  these  ends 
would  relieve  the  defendant  from  liabil- 
ity if  the  ends  aimed  at  were  not  ac- 
complished. Gates  V.  Southern  Minne- 
sota R.  Co.  (1881)  28  Minn.  110,  9  N. 
W.  579.  A  jury  is  correctly  instructed 
that  it  is  the  duty  of  a.  master  to  use 
ordinary  and  reasonable  care  to  furnish 
his  servant  with  a  safe  place  to  perform 
his  labor,  and  any  failure  to  observe 
such  duty  is  negligence.  Western  Screw 
Co.  V.  Johnson  (1898)  86  HI.  App.  89. 
Compare  the  Illinois  cases  cited  supra. 
An  instruction  in  an  action  for  per- 
.sonal  injuries  to  an  employee  by  the 
fall  of  a  board  which  covered  the  coping 
of  a  building  in  process  of  construction, 
that  it  was  the  duty  of  defendant  to 
use  reasonable  care  to  keep  the  boards 
on  the  sill  "securely  fastened,"  is  not 
objectionable  as  requiring  that  the  cov- 
ering should  be  "absolutely  safe." 
Whitney  &  S.  Co.  v.  O'RourTce  (1898) 
172  111.  177,  50  N.  E.  242,  Affirming 
(1896)  68  111.  App.  487.  In  Lewis  v. 
Emery  (1896)  108  Mich.  641,  66  N".  W. 
569,  the  trial  judge  in  one  of  the  in- 
structions charged  as  follows:  "The  law 
imposes  upon  every  man  that  runs  a 
sawmill  the  duty  to  employ  and  use 
reasonably  safe  appliances,  and  to  em- 
ploy reasonably  skilful  and  competent 
employees,"  and  in  other  parts  of  the 
same  instruction  used  language  which 


might  be  interpreted  by  the  jury  as  lay- 
ing down  the  rule  that  if  the  defendant 
employed  an  incompetent  servant  he 
would  be  liable  to  other  employees,  even 
if  he  used  due  care  in  employing  the  de- 
faulting servant.  But  in  another  part 
of  the  charge  he  also  instructed  the 
jury  that  in  order  to  justify  a  verdict 
for  the  plaintiff  it  must  be  found,  not 
only  that  the  defaulting  servant  was 
incompetent,  but  that  the  defendant's 
foreman  had  notice  of  such  incompe- 
tency. The  court  thought  it  improb- 
able that  the  jury  could  have  been 
misled,  but,  as  the  case  was  being  sent 
down  on  other  grounds  for  a  new  trial, 
suggested  that  the  wording  of  the 
charge  should  be  altered  so  as  to  re- 
move all  obscurity.  Where  negligence 
was  alleged  in  providing  a  defective 
cross-arm  on  its  telegraph  pole,  and  the 
jury  were  instructed  that  negligence 
consisted  in  failing  to  do  what  a.  rea- 
sonable and  prudent  person  would  have 
done  under  the  same  circumstances,  and 
it  was  the  master's  duty  to  discover  a 
defect  that  a  reasonable  and  prudent 
person  could  have  discovered,  and  if  a 
defect  existed,  obvious  to  an  observer, 
it  w{is  the  master's  duty  to  have  made 
the  necessary  inspection,  it  was  not  er- 
ror to  further  instruct  that  the  master 
was  to  furnish  a  reasonably  safe  cross- 
arm,  since  such  further  instruction  was 
not  equivalent  to  saying  that  the  mas- 
ter insured  the  safety  of  the  appliance, 
but  was,  in  substance,  a  ruling  that  a 
master  must  use  reasonable  care  to  fur- 
nish safe  appliances.  McDonald  v. 
Postal  Teleg.  Co.  (1900)  22  R.  I.  131, 
46  Atl.  407.  An  instruction  that  a 
railway  company  owes  to  its  employees 
the  duty  of  using  "reasonable  care  in 
keeping  the  cars  in  its  possession  and 
use  in  a  safe  condition,  both  as  to  the 
construction   and   the   loading,"   is   not 
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which  implied  no  culpability  on  his  part.^  The  same  may  be  said  of 
those  decisions  the  essential  presented  feature  of  which  is  that  the 
plaintiff  or  a  coemployee  caused  the  injury  by  putting  some  part  of 
the  plant  to  an  absohitely  improper  use.  "Although  it  is  a  master's 
duty  to  use  due  care  to  furnish  his  servants  tools  and  appliances  suit- 
able for  the  purpose  for  which  they  are  provided,  he  owes  them  no 
such  duty  when  they  put  his  tools  to  uses  for  which  they  were  not 
intended."^  It  is  "not  negligence  to  omit  a  precaution  applicable 
only  to  a  situation  which  did  not  in  fact  exist.  "^  It  is  universally 
agreed,  therefore,  that  an  employer  is  not  liable  where  the  servant's 
injury  was  not  caused  by  any  defect  in  the  appliance  which  affected 
its  safety  when  it  was  used  in  the  ordinary  manner  and  for  the  pur- 
poses for  which  it  was  intended.* 

open  to  the  objection  that  it  requires  of  the  plaintiff's  injury,  was  the  insuf- 
the  employer  absolutely  to  keep  its  cars  ficiency  of  the  brake  to  prevent  the  en- 
in  a  safe  condition.  Houston  &  T.  G.  gine  from  running  off  while  it  was 
R.  Go.  V.  Kelley  (1896)  13  Tex.  Civ.  turned  on  the  turntable.  It  was  held 
App.  1,  34  S.  W.  809,  46  S.  W.  863.  An  that  the  trial  court  should  have  per- 
instruction  directing  the  jury  to  find  mitted  the  defendant  to  show  that,  be- 
for  the  plaintiff  if  his  injury  was  fore  the  accident,  instructions  had  been 
"caused  by  the  defective  condition  of  given  to  the  engineers  to  have  the 
defendant's  roadbed,"  and  such  condi-  wheels  of  the  engines  "chocked"  while 
tion  was  known  or  ought  to  have  been  turning  on  the  turntable,  and  that  the 
known  to  the  defendant,  is  not  open  to  accident  occurred  by  failure  of  some 
the  objection  that  it  makes  the  com-  servant  of  the  company  to  obey  instnic- 
pany  an  absolute  insurer  against  all  tions.  Said  Hoar,  J. :  "The  defects  of 
possible  defects  in  the  roadbed,  where  the  engine  in  the  abstract  were  not  the 
the  jury  are  also  told  in  another  part  gist  of  the  plaintiff's  complaint;  but 
of  the  same  instruction  that  the  defend-  its  defects  at  the  time  and  for  the  serv- 
ant assumed  towards  the  plaintiff  a  ice  in  which  the  defendant  allowed  it 
duty  to  keep  the  roadbed  "in  a  reason-  to  be  used  when  it  ran  on  to  the  plain- 
ably  safe  condition."  Little  Rock  &  tiff.  If  it  were  fit  and  sufficient  for 
Ft.  8.  R.  Co.  V.  Voss  (1892;  Ark.)  18  use  in  the  manner  in  which  the  defend- 
S.  W.  172.  ant  then  allowed  it  to  be  used,  its  in- 

'  The  failure  of  a  railroad   company  sufRcienoy    for    other    service;  at    other 

to  block  a  guard  rail  in  its  yard  is  not  times,  would  not  concern  the  plaintiff, 

ground    for   recovery   by    a   switchman  Now,  it  is  plain  that  a,  machine  may  be 

thrown    from    a    car,    whose    arm    was  safe  and  fit  for  one  use  when  it  is  not 

caught  and  crushed  between  the  guard  for   another.     To  put  an  extreme  case, 

rail  and  the  main  rail;   blocking  being  by  way  of    illustration:     Suppose    the 

intended  only  to  prevent  feet  from  be-  defendant  had  a  worn-out  engine,  unfit 

ing  causht.     Rutledge  v.  Missouri  P.  R.  for  any  service,  and  he  had  given  orders 

Co.    (1892)    110  Mo.  312,  19  S.  W.  38.  that   it  should  not  be  run   at  all,  yet 

Ties  are  sufficiently  strong  if  they  will  some  workman  had,  without  his  knowl- 

support  a  train  as  long  as  it  is  on  the  edge,  undertaken  to  run  it;    could  the 

rails.     The  fact  that  a  train  moving  at  master  be  held  responsible  to  the  fellow 

the  rate  of  about  25  miles  an  hour,  runs  servant?     Suppose  a  car  that  was  not 

off  the  track  after  derailment,  because  fit  to  run  with  steam  power  was  kept 

the  ties  give  way,  is  not  evidence  of  neg-  for  use  only  when  drawn  by  horses,  or 

ligence   on  the    part    of    the    company,  an  engine  which  had  not  the  proper  ap- 

Ward  V.  Bonner  (1891)   80  Tex.  168,  15  pliances  for  a  locomotive  was  employed 

S.  W.  805.  solely  as  a  stationary  engine;  would  an 

'  Morrison  v.  Burgess  Sulphite  Fibre  unauthorized   change  of  the  use   make 

Go.    (1900)    70  N.  H.  406,  47  Atl.  412.  the  master  liable?" 

In  Durgin  v.  Munson    (1864)    9   Allen,  'Kern  v.  De  Gastro  &  D.  Suqar  Ref. 

396,  85  Am.  Dec.  770,  the  defect  in  an  Co.  (1890)  125  N.  Y.  50,  25  N.  E.  1071. 

engine,  which  was  alleged  as  the  cause  '  Torh  v.  Kansas  City,  G.  &  8.  R.  Co. 
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The  propriety  of  the  limitation,  viewed  as  a  rule  of  law,  excluding 
the  intervention  of  a  jury  altogether,  does  not  seem  to  be  equally  be- 
yond dispute  in  a  third  class  of  cases,  viz.,  those  in  which  the  circum- 
stances which  eventuated  in  disaster  were  brought  about  by  an  act  of 


(1893)  117  Mo.  405,  22  S.  W.  1081. 
Machinery  is  not  negligently  con- 
structed when,  if  properly  used  in  the 
ordinary  manner,  it  is  safe  under  all 
conditions  which  will  probably  arise  in 
any  instance,  although  it  may  have  a 
defect  which  does  not  interfere  with  its 
safe  and  proper  use  for  the  purpose  for 
which  it  was  constructed.  Richmond  & 
D.  R.  Go.  V.  Dickey  (1892)  90  Ga.  491, 
16  S.  E.  212. 

The  cases  illustrating  this  rule  under 
its  different  aspects  are  very  numerous, 
and  for  the  purpose  of  convenient  ref- 
erence are  classified  in  the  subjoined 
note  under  separate  headings  expressive 
of  the  special  natui-e  of  the  misuse  in- 
volved. 

( 1 )  Riding  on  vehicles  only  intended 
for  freight. — It  is  not  negligent  to  omit 
to  put  safety  appliances  upon  an  eleva- 
tor which  never  carries  passengers, 
from  which  and  its  well  the  servants 
are  excluded.  Kern  v.  De  Oastro  &  D. 
Sugar  Ref.  Co.  (1890)  12.5  N.  Y.  50, 
25  N.  E.  1071;  Ross  v.  Cross  (1890)  17 
Ont.  App.  Rep.  31  (nonsuit  approved). 
A  master  is  not  liable  for  injuries  re- 
ceived by  an  employee  in  riding  upon  a 
freight  elevator  which  is  safe  and  suit- 
able for  the  purpose  for  which  it  is 
constructed  and  of  the  kind  commonly 
used  for  the  carriage  of  freight.  Rior- 
dan  V.  Ocean  8.  S.  Co.  (1890)  32  X.  Y. 
S.  R.  328,  UN.  Y.  Supp.  57,  Affirmed 
(1891)  124  N.  Y.  655,  20  N".  E.  1027. 
To  same  effect  see  Felch  v.  Allen 
(1868)  98  ilass.  572;  Hoehmann  v. 
Moss  Engraving  Co.  (1893)  4  Misc. 
160,  23  N.  Y.  Supp.  787.  That  a  "push 
car"  designed  for  use  by  section  hands  in 
moving  heavy  materials  short  distances, 
and  intended  to  be  pushed,  not  ridden, 
is  not  furnished  with  brakes,  is  not 
negligence  rendering  the  railroad  com- 
pany liable  for  the  death  of  a  section 
hand  killed  by  jumping  off  after  riding 
the  car  down  a  steep  grade.  Tori:,  v. 
Kansas  City.  C.  &  S.  R.  Co.  (1893)  117 
Mo.  405,  22  S.  W.  1081.  Compare  also 
the  decision  that  there  is  no  duty  on 
the  part  of  a  contractor  engaged  in  the 
excavation  of  a  tunnel  to  see  that  the 
"dump"  cars,  provided  solely  for  the 
conveyance  of  materials,  are  in  such  a 
condition  that  a  civil  engineer  in  the 
service  of  the  contractor's  employer  can 


ride  upon  them  safely.  Morris  v. 
Broicn  (1888)  111  N.  Y.  318,  18  N".  E. 
772. 

(2)  Appliances  improperly  used  for 
the  support  of  a  servant's  person. — The 
canvas  cover  at  the  top  of  a  sloping  ele- 
vator shaft  in  a  mill  is  not  intended  to 
support  the  weight  of  a  servant,  and  he 
steps  upon  it  at  his  peril.  Morrison  v. 
Burgess  Sulphite  Fibre  Co.  (1900)  70 
N.  H.  406,  47  Atl.  412.  Compare 
Schmidt  V.  Leistelcow  (1889)  6  Dak. 
386,  43  N.  W.  820  (servant  stood  on 
spouting  running  between  the  different 
stories  of  a  flouring  mill,  for  the  pur- 
pose of  passing  mill  stuffs,  and  it  gave 
way  under  him).  A  master  is  not 
bound  to  furnish  a  mullion  of  a,  win- 
dow, in  a  flat  roof,  strong  enough  to 
bear  the  weight  or  any  part  of  the 
weight  of  a.  servant  directed  to  go  upon 
the  roof  and  replace  a  pane  of  glass  in 
the  window.  Saunders  v.  Eastern  Hi/- 
draulic  Pressed  Brick  Co.  (1899)  63  N. 
J.  L.  554,  44  Atl.  630.  One  employed 
in  shifting  and  handling  cars  in  a  rail- 
road yard,  and  run  over  after  falling 
from  the  pilot  of  an  engine  on  which 
he  attempted  to  ride,  cannot  complain 
that  the  slats  of  the  pilot  were  insuiS- 
cient  to  afford  a  reasonably  safe  foot- 
ing, since,  if  the  defect  be  regarded  as 
not  obvious,  it  is  still  evident  that 
pilots  are  not  constructed  for  riding 
purposes.  Young  v.  Boston  &  M.  R. 
Co.  (1898)  69  N.  H.  356,  41  Atl.  268. 
A  railroad  is  not  chargeable  with  negli- 
gence because  a  number  plate  on  an  en- 
gine, designed  merely  ia  identify  the 
engine,  was  not  so  securely  fastened  as 
to  serve  as  a  support  for  an  employee 
as  he  passed  over  the  pilot.  MoGauley 
V.  Southern  R.  Co.  (1897)  10  App.  D. 
C.  560.  A  railroad  company  is  under 
no  duty  to  a  brakeman  to  have  the  end 
gate  of  a  gondola  car,  properly  con- 
structed for  the  purpose  for  which  it 
was  intended,  securely  fastened  so  as  to 
allow  him  to  use  it  as  a  hand-hold  in 
attempting  to  alight  from  the  ear  in 
motion.  Graham  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  (1894)  62  Fed.  896.  An 
employee  hauling  buckets  of  tar  up  on 
a  roof  lost  his  balance,  and,  in  falling, 
grasped  a  triangular  wooden  "horse," 
used  as  an  appliance  in  hauling  up  the 
buckets.     The  "horse"  was    insufficient 
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the  injured  person  which  ^vas  perfectly  proper  in  itself,  and  not  im- 
probable, or  even  very  probable  under  the  circumstances.  It  is  diffi- 
cult to  admit  that  the  elements  thus  involved  present  a  situation 
vsfhich,  in  every  instance,  will  justify  a  court  in  declaring  that  the 


to  withstand  tlie  strain,  and  foil  with 
him.  Held,  that  a  peremptory  instruc- 
tion for  defendant  was  proper,  since 
the  fact  that  the  "horse"  fell  when 
jerked  by  plaintiff  did  not  show  that  it 
was  insufficient  for  the  use  for  which 
it  was  intended.  Bell  v.  Jiefitfje  Oil- 
Mill  Co.  (1899)  77  Miss.  387,  27  So. 
382.  An  employee  cannot  recover  for 
an  injury  caused  by  the  breaking  of  a 
switch  board  upon  which  he  was  stand- 
ing, due  to  the  stepping  thereon  of  a 
fellow  servant  in  an  attempt  to  cross 
from  one  part  of  the  building  to  an- 
other, where  such  board  was  intended 
for  the  purposes  of  a  switch  board  only, 
and  not  as  a  part  of  a  passageway. 
Teetselv.  Simmons  (1895)  60  N.  Y.  ,S. 
R.  34,  34  N.  Y.  Supp.  972.  A  work- 
man cannot  recover  against  his  em- 
ployer for  injuries  caused  by  falling 
from  a  scaffold  on  the  giving  way  of  a 
stay  lath  to  which  he  was  holding  while 
leaning  over  to  catch  his  tools  thrown 
to  him  from  below,  where  such  stay 
lath  was  intended  solely  to  keep  the 
posts  of  the  scaffold  upright.  Crebarry 
V.  National  Transit  Co.  (1894)  77  Hun, 
74,  28  N.  Y.  Supp.  291.  A  railroad 
company  discharges  its  duty  to  an  em- 
ployee in  furnishing  a  brake  staff  on  a 
car  suflieient  for  the  use  for  which  it 
is  intended,  although  it  gives  way  when 
he  attempts  to  use  it  as  a  hand-hold  in 
climbing  on  the  car  while  moving.  El- 
gin, J.  &  E.  R.  Co.  V.  Docherty  (1895) 
66  HI.  App.  17.  See  also,  to  same  ef- 
fect, Jayne  v.  Sehciouing  Goal  Go. 
(1896)  108  Mich.  242,  65  N.  W.  971 
(miner  when  about  to  ascend  a  shaft  in 
a  cage  took  hold  of  a  loose  nut,  not  in- 
tended as  a  hand-hold,  and  not  affecting 
the  safe  operation  of  the  machine,  and 
had  his  hand  crushed  when  the  cage 
started)  ;  New  York  &  N.  J.  Teleph.  Co. 
V.  Speichcr  (1896)  59  N.  J.  L.  23,  39 
Atl.  661  (lineman  used  a  cross-bar  car- 
rying wires  as  a  support  in  climbing  a 
pole) . 

(3)  Doing  worJc  in  a  manner  di^cr- 
ent  from  that  contemplated  hy  the  em- 
ployer.— If  a  safe  way  is  provided  for 
doing  certain  work,  the  servant  adopts 
a  different  way  at  his  own  risk.  Hence, 
the  owner  of  a  sawmill  in  which  is  a 
saw,  the  upper  portion  of  which  is  cov- 
ered by  a  sleeve  which  is  raised  by  a 


jack  screw  and  levers  so  as  to  make  an 
opening  through  which  a  man's  arm 
can  be  thrust,  intended  for  the  use  of 
levers  in  regulating  the  tension,  is  not, 
as  matter  of  law,  required  to  foresee 
that  an  employee  might  thrust  his  arm 
through  such  opening  and  the  sleeve 
fall  because  of  a  defective  nut,  where 
other  openings,  known  to  the  employee, 
have  been  provided  through  which  one's 
arm  could  be  put  with  safety.  Rysdorp 
V.  George  Panhratss  Lumber  Co.  (1897) 
95  Wis.  622,  70  N.  W.  677.  A  railroad 
company  is  not  liable  for  an  injury  oc- 
casioned by  running  a  train  with  exces- 
sive speed  over  a  short  connecting  track 
which  is  seldom  used,  and  then  only  for 
a  particular  purpose.  It  is  not  re- 
quired to  keep  such  a.  track  in  the  same 
state  of  repair  as  that  part  of  the  road 
which  is  constantly  serving  the  pur- 
poses of  transportation.  Stetler  v. 
Chicago  &  N.  W.  R.  Go.  (1879)  46  Wis. 
497,  1  N.  W.  112;  Voshefskey  v.  Hill- 
side Coal  &  I.  Go.  (1897)  21  App.  Div. 
168,  47  N.  Y.  Supp.  386  (servant  in- 
jured while  riding  on  a  loaded  car, — 
an  act  declared  unlawful  by  a  Pennsyl- 
vania statute).  An  employer  is  not 
liable  where  a  wejlge  was  sufficiently 
strong  to  hold  a  heavy  casting  while 
quiescent,  but  broke  when  a,  servant,  in 
trying  to  lift  the  casting  Avithout  help, 
allowed  it  to  roll  against  the  wedge, 
and  so  caused  it  to  fall  on  him.  Mc- 
Goldrick  v.  Mctcalf  (1891)  37  N.  Y.  S. 
R.  611,  14  N.  Y.  Supp.  269.  An  em- 
ployee cannot  recover  for  injuries  re- 
ceived from  operating  a  saw,  with  the 
guard  thereof  placed  by  himself  in  a 
position  different  from  that  intended. 
The  fact  that  it  might  have  been  use- 
less, or  even  dangerous  in  other  ways, 
if  placed  where  it  was  intended  to  be 
placed,  is  immaterial.  Cluny  v.  Cor- 
nell Mills  (1893)  160  Mass.  218,  35  N. 
E.  772.  A  master  is  not  liable  for  in- 
juries caused  by  the  breaking  of  an  ap- 
pliance \mder  an  excessive  strain  put 
upon  it  by  the  injured  person's  fellow 
servants.  Throckmorton  v.  Missouri, 
K.  &  T.  R.  Co.  (1896)  14  Tex.  Civ.  App. 
222,  39  S.  W.  174. 

(4)  Doing  toork  ivith  an  appliance  not 
designed  for  such  a  function. — No  lia- 
bility, as  for  defective  machinery,  ie  es- 
tablished where  carpenters  use  a  team 
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master  was  not  bound  to  make  such  arrangements  as  would  have  ob- 
viated the  accident.  Such  a  declaration  may  be  permissible  where 
the  servant's  act,  if  not  positively  negligent,  was  one  which  he  could 
not  have  been  reasonably  expected  to  commit,  inasmuch  as  there  was 
an  alternative  and  safe  course  open  to  him.^ 

But  it  is  impossible  not  to  feel  some  doubt  as  to  the  correctness  of 
the  decisions  which  virtually  amount  to  an  affirmation  of  the  doctrine 


to  raise  a  bent  for  the  support  of  a 
tank,  instead  of  waiting  for  the  engine 
which  had  usually  furnished  the  power, 
and,  owing  to  the  team's  not  being 
strong  enough,  the  bent  falls  back  upon 
one  of  the  men.  McPherson  v.  Pacific 
Bridge  Go.  (1891)  20  Or.  486,  26  Pac. 
560.  A  foreman  of  a  construction 
train,  who  uses  a  stanchion  for  the  pur- 
pose of  keeping  in  position  upon  a 
sharp  curve  the  cable  by  which  a  plough 
is  dragged  over  flat  cars  loaded  with 
gravel,  cannot  recover  for  injuries 
caused  by  tlie  giving  way  of  the 
stanchion  by  reason  of  the  rotten  con- 
dition of  it  sill,  where  it  appears  that 
the  company  has  furnished  shives  or 
ground-wheels,  especially  adapted  to 
keep  the  cable  in  place  under  such  cir- 
cumstances, and  to  support  the  strain. 
Illinois  C.  R.  Co.  v.  Daniels  (1895)  73 
Miss.  258,  19  So.  830.  An  employer 
who  supplies  safe  and  proper  tools  is 
not  liable  to  an  employee  injured  by 
using,  under  the  direction  of  the  fore- 
man over  him,  a  tool  not  furnished  for 
or  safely  adapted  to  the  work.  Maher 
V.  Thropp  (1896)  59  N.  J.  L.  186,  35 
Atl.  1057.  ISTegligenee  cannot  be  im- 
puted to  a  master  where  the  evidence 
is  merely  that  a  ladder  gave  way  when 
spliced  to  another  by  the  employees  for 
the  purpose  of  forming  a  temporary 
appliance,  and,  for  aught  that  ap- 
pears, it  would  have  been  of  sufficient 
strength  to  be  used  by  itself.  McKay 
V.  Hand  (1897)  168  Mass.  270,  47  N. 
E.  104.  The  fact  that  an  engine  stands 
on  a  trestle  when  the  train  halts  at  a. 
certain  station  does  not  raise  a  duty  to 
lay  a  platform  upon  it  to  enable  the 
engineer  to  examine  his  engine  more 
safely, — not,  at  all  events,  in  the  ab- 
sence of  evidence  showing  that  such  ex- 
amination was  required  by  the  regula- 
tions of  the  company.  Chicago,  B.  & 
Q.  R.  Co.  V.  Alend  (1880)  7  111.  App. 
130.  A  servant  who  uses  a  short  stick 
to  clean  sawdust  out  of  the  hopper  un- 
derneath a  circular  saw  assumes  the 
risk  of  doing  so.  Henry  Wrape  Co.  v. 
Hud^leston    (1899)    66  Ark.  237,  50  S. 


W.  452.  In  CaMU  v.  Hilton  (1887) 
106  N.  Y.  512,  13  N.  E.  339,  where  the 
plaintiff  was  injured  while  standing  on 
a  ladder  attempting  to  repair  machin- 
ery, one  of  the  grounds  on  which  the 
right  to  recover  was  denied  was  that 
there  was  no  proof  that  the  ladder  had 
been  designed  for  the  use  to  which  the 
plaintiff  put  it. 

(5)  Using  a  part  of  the  master's  prem- 
ises for  a  purpose  for  which  it  vas  not 
intended. — An  employee  of  a  coal-min- 
ing company  who,  becoming  aflfected  by 
bad  air,  abandoned  work  and  walked 
down  an  entryway  to  the  first  finished 
cross  cut,  to  obtain  a  supply  of  fresh 
air,  cannot  recover  from  his  employer 
for  injuries  sustained  in  using  the  cross 
cut  as  a  passageway,  knowing  it  was 
not  designed  for  that  purpose,  but  was 
constructed  for  the  circulation  of  air 
in  the  mine.  Lenlc  v.  Kansas  &  T.  Coal 
Go.  (1899)  80  Mo.  App.  374,  2  Mo.  App. 
Rep.  589.  As  the  gaps  left  between 
cars  from  time  to  time  in  the  process 
of  shifting  cars  in  a.  yard  are  not  de- 
signed for  the  purpose  of  furnishing 
employees  with  a  passage,  one  of  those 
employees  assumes  the  risk  of  such  an 
opening  being  suddenly  closed  up  with- 
out any  notice  to  him.  Plunkett  v. 
Central  of  Ga.  R.  Co.  (1898)  105  Ga. 
203,  30  S.  E.  728  (First  App.  [1897] 
102  Ga.  577,  27  S.  E.  682).  Compare 
§  30a,  note,  4,  post. 

"A  street  railway  company  is  not 
guilty  of  negligence  toward  a  workman 
employed  upon  a  temporary  track,  in  lo- 
cating such  track  so  close  to  the  girder 
between  the  pillars  of  an  elevated  rail- 
road structure  that  one  cannot  stand 
between  a  car  passing  on  the  track  and 
such  girder,  where  there  is  nothing  to 
prevent  the  workman  from  stepping  to 
the  other  side  of  the  track  upon  the  ap- 
proach of  the  car.  Sullivan  v.  Third 
Ave.  B.  Co.  (1897)  19  App.  Div.  195, 
45  N.  Y.  Supp.  1083.  The  court  said: 
"It  was  not  a  part  of  the  scheme  of 
construction  that  a  man  should  stand, 
for  the  purposes  of  work,  between  the 
girder  and  the  car," 
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that  a  master's  duty  is  fulfilled  if  his  instrumentalities  are  reason- 
ably safe  for  one  special  and  primary  purpose,  although  the  work 
which  he  assigns  to  his  servants  may  render  it  absolutely  necessary  to 
use  them  for  other  purposes  as  well, — as,  where  brakemen  and  other 
employees  working  about  trains  have  been  held  unable  to  maintain 
an  action,  on  the  ground  that  the  purpose  of  a  roadbed  of  a  railway 
is  to  serve  as  a  track  for  the  running  of  trains,  and  not  as  a  path  for 
employees  to  walk  upon.®  Such  decisions,  it  is  submitted,  really  beg 
the  very  question  to  be  determined ;  that  is  to  say,  whether  there  was 
really  a  diversion  of  the  instrumentalities  within  the  meaning  of  the 
principle.  It  seems  impossible,  without  an  essential  logical  incon- 
sistency, to  assert,  as  matter  of  law,  that  the  master  is  not  liable,  and 
at  the  same  time  to  lay  it  down  that  his  liability  is  for  the  jury  to  de- 
termine when  there  is  evidence  that  the  use  of  the  instrumentality 
which  caused  the  injury  was  in  pursuance  of  a  custom  acquiesced 
in  by  the  master.  See  §  28,  post.  Acquiescence  is  not,  to  say  the 
least,  any  stronger  evidence  of  the  master's  authority  to  make  that  use 
of  it  than  is  the  fact  of  the  servant's  being  required  to  do  work  which 
cannot  be  done  without  putting  it  to  that  use.  Wliether  the  instru- 
mentality in  question  was  actually  designed  for  the  use  to  which  it 
was  put  is,  in  doubtful  cases,  a  question  for  the  jury.'''  The  mere 
fact  that  an  appliance  happens  to  be  placed  where  it  can  be  used  for 
the  performance  of  the  work  which  the  injured  servant  undertook  to 
do  with  it  does  not  warrant  the  inference  that  the  master  intended 
that  he  should  use  it  as  he  did,  or  the  inference  that  he  was  in  fault 
in  not  knowing  that  he  was  likely  to  do  so.  Any  other  rule  would 
involve  the  consequence  that  every  master  who  leaves  any  implement 

"Allowing  a  cross-tie  to  remain  on  a  W.   782.     For  other  cases  to  the  same 

trestle,     with  a  bit  of  decayed  sap  in  it,  effect,  see  chapter  viii.,  post. 

is  not  negligence  as  regards  a  conductor  '  Where  a  brakeman  in  alighting  from 

who    has    to    cross    it    to    flag  a.  train,  a.  train    in  the  discharge  of   his   duty, 

where  there  is  no  evidence  that  the  tie  while  crossing  a  bridge,  stepped  into  a 

was   not   otherwise  sound   and   suitable  recess  or  pocket  which  was  surrounded 

for  the  use  for  which  it  was  intended,  by  a  railing  which  broke,  causing  him 

East  Tennessee,  V.  &  G.  R.  Co.  v.  Reyn-  to  fall  to  the  ground,  it  is  proper  to  in- 

olds  (1894)   93  Ga.  570,  20  S.  C.  70.    A  struct  the  jury  that  the  company  was 

switchman    who     is     injured   while    at-  liable  to  him  for  the  injuries  which  he 

tempting   to   couple   cars    upon  a  track  received,  if  the  recess  was  intended  for 

used  for  the  purpose  of  making  repairs  the  use  of  employees,   and   the  railing 

to  cars  placed  thereon,  and  not  for  mak-  was   defective,   and  its  defective   condi- 

ing  up  trains,   cannot  recover  for  such  tion  was  known,  or  might  by  the  exer- 

injury,  where  it  was  caused  by  his  ac-  cise  of  ordinary  care  have  been  known, 

cidentally  stepping  upon    a    car    spring  to    defendant,    and    was    unknown     to 

concealed  from   sight  by  grass  growing  plaintiff,  and  could  not,  by  the  exercise 

on  the  track.     Williams  v.  St.  Louis  &  of  reasonable  care,  have  been  known  to 

S.  F,  M.  Co.  (1893)    119  Mo.  316,  24  S.  ^irn,     Southern     B.      Co,      v.      Cooper 
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upon  his  premises,  -which  his  servants  cannot  snfely  use  for  every  pur- 
pose which  suits  their  convenience,  sets  a  trap  for  them.* 

27.  Eationale  of  this  limitation. —  The  nonliability  of  the  master 
under  the  circumstances  referred  to  in  the  preceding  section  may  be 
rested  upon  various  grounds. 

In  one  point  of  view  its  ossontial  basis  is  that,  if  new  functions 
are  imjiosed  upon  the  instrumentalities  by  the  servants  themselves,  a 
situation  supen^enes  which  the  master  cannot  be  held  to  have  antici- 
pated. The  necessary  inference,  therefore,  is  that  he  is  not  bound 
to  provide  for  the  dangers  created  by  it.      See  chapter  x.,  post. 

In  another,  it  may  be  said  that  the  servant  who  departs  from  the 
directions  of  the  master  as  to  the  manner  of  using  the  instrumentali- 
ties is  chargeable  with  a  full  comprehension  of  the  conditions,  and 
therefore  assumes  all  the  risk  incident  to  his  action.^ 

In  another,  the  inability  to  maintain  the  action  is  considered  as  re- 
sulting from  the  servant's  contributory  negligence.^ 

As  indicated  by  such  decisions  as  those  cited  in  subd.  4  of  note  4  of 
the  preceding  section,  the  logical  situation  involved  in  cases  of  this 
type  is  to  some  extent  analogous  to  that  presented  by  those  in  which 
the  master  is  absolved  for  the  reason  that,  as  respects  the  time  or 
place  of  the  accident,  the  injured  servant  was  a  mere  trespasser,  or 
at  most  a  licensee,  because  he  was  not  acting  within  the  scope  of  his 
employment.     See  chapter  xxxiii.,  post. 

28.  Diversion  to  new  uses  by  the  master  himself,  or  with  his  con- 
sent,—  If  new  functions  are  imposed  upon  an  instrumentality  by  the 

( 1901 )  23  Ky.  L.  Rep.  290,  62  S.  W.  .  .  .  If  the  jury  had  found  that  the 
858.  defendants   ought   to   have   known   that 

'  Morrison  v.  Burgess  Sulphite  Fihre  he  would  use  it,  they  could  then  say 
Go.  (1900)  70  N.  H.  400,  47  Atl.  412-  a  trap  was  set  for  him  when  the  de- 
414  (facts  stated  in  note  3,  supra),  fendants  left  the  gutter  as  they  did; 
The  court  said:  "There  is  no  force  in  for  that  would  be  finding  that  they  suf- 
the  plaintiff's  claim  that  the  defendants  fered  a.  dangerous  situation  to  exist 
set  a  trap  for  him  when  they  covered  upon  a  part  of  their  premises  which 
this  part  of  their  elevator  with  canvas,  they  knew  their  servants  were  accus- 
and  did  not  tell  him  of  the  fact;  for  a  tomed  to  use  in  doing  their  work."  See 
master  sets  a  trap  for  his  servant  only  ^Iso  the  case  cited  in  note  4,  supra. 
when  he  invites  him  into  a  dangerous  ^  niinois  G.  B.  Go.  v.  Daniels  (1895) 
situation,  or  creates  or  sutlers  one  to  yg  Miss  258  19  So  830 
exist  in  a  place  where  he  knows  or  ,  ,<jf  ^^^  servants  undertake  to  use 
ought  to  know  his  servant  is  likely  to   ^^^^.  „,  instruments  for  purposes 

eo.  .     .     The    case    does    not    show    ,         t,-i4.t,  ij-i         j 

that  the  defendants  cither  intended  for  f^  ^^ich  they  were  not  designed,  and 
the  plaintiff  to  use  this  elevator  as  he  ^^^  ^h'oh  the  employer  had  no  reason 
did,  or  knew,  or  were  in  fault  for  not  to  suppose  they  would  be  used,  it  is 
knowing,  that  he  was  likely  to  do  so.  their  own  fault  or  folly  if  harm  comes 
A  person  is  not  in  fault  for  not  knowing  from  it."  Felch  y.  Allen  (1868)  98 
particular  facts,  unless  circumstances  Mass.  572.  See,  to  same  effect,  Guen- 
exist  which  would  put  a  man  of  average  ther  v.  Lockhart  (1891)  40  N.  Y.  S. 
prudence     upon     inquiry,     .  .     and   R.  942,   16  N.  Y.  Supp.  717.  AfTirming 

no     such     circumstances     were    shown.    (1893)  137  N,  Y,  529,  33  N.  E.  336, 
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master  himself  or  his  representative,  and  the  servant  is  thereby  ex- 
posed to  undue  risks,  the  master  must  answer  for  any  injury  resulting 
from  those  risks,  and  cannot  excuse  himself  by  showing  that  the  in- 
strumentality was  a  suitable  one  for  the  performance  of  the  work  for 
which  it  was  originally  supplied.^  The  master's  acquiescence  in  the 
use  of  an  appliance  for  some  purpose  other  than  that  for  which  it  was 
intended  puts  him  in  the  same  position  as  if  the  appliance  had  been 
originally  furnished  for  that  purpose.^  Accordingly,  a  qualification 
of  this  rule,  that  a  servant  cannot  recover  in  the  absence  of  evidence 
showing  that  the  appliance  in  question  was  constructed  with  reference 
to  the  use  to  which  it  was  being  put  when  the  accident  occurred,  is  ad- 
mitted in  cases  where  it  appears  that  it  was  customary  for  employees 
to  put  it  to  that  use,  and  that  the  master  knew  of  this  custom.^  But 
the  mere  fact  that  an  appliance  had  been  diverted  to  new  uses  before 
the  accident  in  suit  will  not  render  the  master  liable,  if  that  diversion 
occurred  without  his  knowledge  or  consent.*     l^ov  is  an  occasional 

'■Richards  v.  Hayes  (1897)  17  App. 
Div.  422,  45  N.  Y.  Supp.  234 ;  Boioen  v. 
Chicago,  B.  &  K.  C.  R.  Go.  (1888)  95 
Mo.  268,  8  8.  W.  230  (holding  that, 
where  a.  temporary  bridge  designed, 
among  other  things,  for  the  support  of 
a  pile-driver,  gives  way  owing  to  the 
oscillation  produced  by  the  operation  of 
the  machine,  the  fact  that  it  was  built 
on  a  standard  plan  found  to  be  safe  for 
ordinary  purposes  does  not  absolve  the 
master).  Where  an  ordinary  road  en- 
gine is  used  by  order  of  the  foreman  of 
a  switching  crew,  a  member  of  that 
crew  who  is  injured  owing  to  the  want 
of  the  footboard  and  hand-holds  ordi- 
narily found  on  engines  specially  con- 
structed for  switching  pui-poses  may  re- 
cover damages.  Illinois  C.  R.  Go.  v. 
Johnson  (1900)  95  111.  App.  54,  Af- 
firmed in  (1901)  191  111.  594,  61  N.  E. 
334,  where  only  a  point  of  practice  was 
considered.  The  use  of  a  crane  for 
tearing  up  rails  on  a  disused  track  may 
properly  be  found  to  be  negligence. 
Welsh  V.  'Noir  (1885)  12  Sc.  Sess.  Cas. 
4th  series,  590.  On  the  other  hand,  it 
has  been  held  that  negligence  could  not 
be  inferred  from  the  use  of  a  traction 
engine  to  pull  up  an  old  wreck  from 
the  bottom  of  a  harbor.  But  this  case 
seems  to  be  really  based  upon  the  fact 
that  the  modus  operandi  had  been  care- 
fully explained  to  the  workmen,  and 
that  they  were  quite  as  competent  to 
judge  of  the  danger  of  this  extempor- 
ized use  of  the  engine  as  the  master 
himself.  Bruce  v.  Barclay  (1890)  17 
Sc.  Sess.  Cas.  4th  series.  811. 
Vol.  I.  M.  &  S.— 5. 


'  Lauter  V.  DucUmrth  (1897)  19  Ind. 
App.  535,  48  N.  E.  864. 

^  Young  v.  Boston  &  M.  R.  Go.  (1898) 
69  N.  H.  356,  41  Atl.  268.  A  brakeman 
was  set  to  work  in  switching  with  a 
road  engine  regularly  used  for  that  pur- 
pose, but  unprovided  with  any  special 
hand-hold  in  front  necessary  to  his  work. 
No  particular  projection  was  used,  and 
the  use  of  any  particular  one  was  not 
forbidden.  The  brakeman  used  the  fig- 
ure plate,  which  was  adapted  thereto, 
and  was  most  convenient  for  a  man  of 
his  size.  Held,  that  the  company  owed 
him  the  duty  of  inspecting  the  plate, 
commensurate,  with  the  purpose  for 
which  it  must  be  assumed  that  it  knew 
it  was  used.  Dunn  v.  New  York,  W.  E. 
d  n.  R.  Go.  (1901)  46  C.  C.  A.  546,  107 
Eed.  666. 

■■That  employees  had  without  permis- 
sion used  an  elevator  constructed  to 
carry  freight  only,  on  the  first  day  it 
was  operated,  and  before  an  injury  to 
an  employee  who  was  riding  thereon  at 
the  time  it  fell,  does  not  change  the 
fact  that  it  was  made  to  carry  freight 
only,  or  increase  the  duty  of  the  pro- 
prietor with  reference  to  its  mainte- 
nance. Sievers  v.  Peters  Box  &  Lumber 
Go.  (1898)  151  Ind.  642,  50  N.  E.  877, 
Rehearing  denied  in  151  Ind.  662,  52  N. 
E.  399.  In  Miller  v.  Union  P.  R.  Go. 
(1883)  5  MeCrary,  300,  17  Fed.  67,  it 
was  left  to  the  jury  to  say  whether  the 
company  had  acquiesced  in  the  use  of 
push  cars  for  the  conveyance  of  work- 
men. 
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improper  use  of  an  appliance,  not  in  pursuance  of  a  recognized  cus- 
tom, sufficient  to  render  the  master  liable  on  the  ground  of  acquies- 
cence.'^ Nor  will  negligence  be  imputed  to  an  employer  of  experi- 
enced men,  so  as  to  render  him  liable  for  injuries  sustained  by  them, 
because  he  permits  them  to  relax  his  regTilations  or  disregard  his 
general  instructions  or  advice,  when  they  choose  to  do  so  for  their  own 
convenience  and  with  knowledge  of  the  risk.® 

29.  Servants  engaged  in  construction,  alteration,  or  repair  of  instru- 
mentalities ;  standard  of  safety  lower  as  regards. —  It  is  well  settled 
that,  where  the  instrumentality  which  caused  the  injury  was  still  in- 
complete at  the  time  of  the  accident,  and  the  injured  servant  was  en- 
gaged in  the  work  of  bringing  it  to  completion,  the  question  whether 
the  master  was  in  the  exercise  of  due  care  is  determined  with  refer- 
ence to  a  lower  standard  than  that  which  is  applied  in  the  case  of  in- 
strumentalities which  have  been  put  into  a  finished  condition  and  are 
in  regular  use  in  the  normal  course  of  the  business.-'  A  similar 
qualification  of  the  master's  liability  is  admitted  where  the  injured 


'Teetsel  v.  Simmons  (1895)  69  N.  Y. 
S.  E.  35,  34  N.  Y.  Supp.  972. 

'The  Persian  Monarch  (1893)  5  C.  C. 
A.  117,  14  U.  S.  App.  158,  55  Fed.  333 
(stevedore  passed  the  fall  rope  of  a  der- 
rick to  it,  lighter,  to  haul  it  alongside  a 
wharf,  and  the  strain  broke  the  guy 
rope  of  the  derrick,  and  the  boom  struck 
the  plaintiff,  who  was  participating  in 
the  illegitimate  use  of  the  derrick  suf- 
ficiently to  make  him  an  ax;tor  in  the 
transaction,  and  to  place  him  in  the 
position  of  one  who  assumed  the  risk) . 

'  In  Walling  v.  Gongaree  Gonstr.  Co. 
(1893)  41  S.  C.  388,  19  S.  B.  723,  where 
the  injury  was  caused  by  the  spreading 
of  the  rails  on  a  road  under  construc- 
tion, a.  new  trial  was  ordered  for  the 
reason  that  the  lower  court  had  pro- 
ceeded on  the  hypothesis  that  there  was 
no  distinction  between  the  measure  of 
duty  in  respect  to  a  road  under  con- 
struction and  one  that  is  finished  and 
in  operation.  In  Colorado  Midland  R. 
Co.  V.  O'Brien  (1891)  16  Colo.  219,  27 
Pac.'  701,  a  charge  to  the  effect  that  the 
defendant  was  not  bound  to  have  its 
roadbed  in  as  perfect  a  condition  before 
it  was  finished  as  when  it  was  opened 
for  public  travel  was  approved.  The 
fact  that  a  railway  track,  owing  to  its 
having  been  recently  ballasted,  is  in  a 
less  secure  condition  than  it  will  be 
eventually  when  the  ballasting  has  set- 
tled, has  been  held  not  to  be  negligence 
per  se.  Illinois  G.  R.  Go.  v.  Quirk 
(1893)   51  III.  App.  e07.      A  civil  en- 


gineer employed  upon  a  road  which  is 
under  construction  cannot  recover  mere- 
ly on  the  ground  that  the  track  is  wet 
and  spongy,  owing  to  the  fact  that  the 
culverts  are  not  yet  completed.  Meloy 
v.  Chicago  &  N.  W.  R.  Co.  (1889)  77 
Iowa,  744,  4  L.  R.  A.  287,  42  N.  W.  563. 
The  failure  of  a  railway  company, 
while  constructing  its  road,  to  main- 
tain a  turntable  at  each  gravel  pit  and 
unloading  of  each  ear,  is  not  negligence. 
Carr  v.  North  River  Gonstr.  Go.  (1888) 
48  Hun,  266.  In  an  action  for  injuries 
received  by  a  switchman  while  in  the 
employ  of  a  railroad  in  the  course  of 
construction,  it  is  error  to  refuse  an 
instruction  that  if  the  road  at  the  point 
where  the  injury  occurred,  or  at  that 
period  of  construction,  was  in  the  usual 
and  customary  condition  of  roads  un- 
der good  management,  the  plaintiff  can- 
not recover.  St.  Louis,  P.  &  N.  R.  Go. 
V.  Gronin  (190O)  87  111.  App.  524.  See 
also  Bedford  Belt  R.  Go.  v.  Brown 
(1895)  142  Ind.  659,  42  N.  E.  359 
(bridge  carpenter  not  entitled  to  re- 
cover for  an  injury  caused  by  the  slip- 
ping out  of  a  wedge  used  in  the  con- 
struction of  a  track  for  the  carriage  of 
heavy  timbers)  ;  Bennett  v.  Long  Is- 
land R.  Go.  (1900)  163  N.  Y.  1,  57  N. 
E.  79  (use  of  switch  without  lock  or 
target,  on  a  road  under  construction, 
held  not  to  be  negligent)  ;  Allen  v.  Gal- 
veston, H.  &  8.  A.  R.  Go.  (1896)  14 
Tex.  Civ.  App.  344,  37  S.  W.  171  (re- 
covery denied  where  the  injured  serv- 
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servant  was  hired  for  the  express  purpose  of  assisting  in  the  repair, 
demolition,  or  alteration  of  some  instrumentality,  and  the  imsafe  con- 
ditions from  which  the  injury  resulted  arose  from  or  were  incidental 
to  the  work  thus  undertaken  by  him.^ 


ant     was     engaged    in    constructing     a 
bridge) . 

"  A  condition  of  disrepair  does  not 
import  negligence  as  regards  a.  servant 
whose  business  it  is  to  make  repairs. 
Branham  v.  Camden  Cotton  Mill  ( 1901 ) 
61  S.  C.  491,  39  S.  E.  708.  In  Dart- 
mouth Spinning  Co.  v.  Achord  (1889) 
84  Ga.  14,  6  L.  R.  A.  190,  10  S.  E.  449, 
Bleckley,  Ch.  J.  said:  "While  it  is  the 
duty  of  a  master  to  furnish  his  servant 
safe  machinery  for  use,  he  is  under  no 
duty  to  furnish  his  machinist  with  safe 
machinery  to  be  repaired,  or  to  keep  it 
safe  whilst  repairs  are  in  progress.  Pre- 
cisely because  it  is  unsafe  for  use,  re- 
pairs are  often  necessary.  The  physi- 
cian might  as  well  insist  on  having  a 
well  patient  to  be  treated  and  cured,  as 
the  machinist  to  have  sound  and  safe 
machinery  to  be  repaired.  The  plaintiff 
was  called  to  this  machinery  as  infirm, 
not  as  whole.  An  important  part  of 
his  business  was  to  diagnose  the  case 
and  discover  what  was  the  matter."  In 
Brick  V.  Rochester,  N.  Y.  &  P.  R.  Go. 
(1885)  98  N.  Y.  211,  a  laborer  on  a 
construction  train  met  his  death  owing 
to  the  unsafe  condition  of  a  crossing. 
The  court  said:  "It  may  be  assumed, 
we  think,  that  the  deceased,  in  perform- 
ing the  services  in  which  he  was  en- 
gaged, and  in  traveling  on  the  construc- 
tion train,  understood  that  he  was  not 
working  upon  a  road  which  was  finished 
and  in  good  repair,  but  upon  one  which, 
having  been  long  neglected  and  but  lit- 
tle traveled,  and  latterly  only  by  con- 
struction trains,  subjected  him  to  great- 
er risks  and  perils  than  would  be  in- 
curred under  ordinary  circumstances. 
In  entering  the  defendant's  service  he 
assumed  the  hazards  incident  to  the 
same.  One  of  these  hazards  was  the 
condition  of  this  crossing,  which  was  at 
this  time,  in  connection  with  the  re- 
mainder of  the  road,  out  of  order,  and 
its  liability  at  that  season  of  the  year 
to  be  obstructed  in  the  manner  it  was. 
The  obstruction  was  not  a  defect  of  an 
intrinsic  character,  and  no  reported 
case  holds  that,  under  the  circum- 
stances here  presented,  the  master 
would  be  liable.  While  it  is  difficult  to 
define  the  exact  duty  to  employees  de- 
volving upon  corporations  in  reference 


to  maintaining  their  roads  in  good  con- 
dition in  all  cases,  it  can  scarcely  be 
said  that  they  are  bound  to  protect  them 
against  obstructions  which  arise  from 
temporary  and  extrinsic  causes.  There 
certainly  should  be  great  hesitation  in 
exacting  the  same  measure  of  protec- 
tion in  a  case  presenting  the  features 
of  the  one  now  considered  as  would  be 
demanded  where  the  road  was  in  good 
repair  and  in  actual  use."  Where  a 
servant  is  employed  to  assist  in  repair- 
ing or  opening  a  railroad  which  is  in  a 
dilapidated  condition  and  out  of  repair, 
the  master  does  not  owe  to  him  the 
same  duty  to  furnish  a  safe  roadbed  as 
to  that  portion  of  the  road  out  of  re- 
pair as  it  does  to  a  servant  engaged  in 
the  operation  of  trains  upon  the  road 
in  the  ordinary  course  of  business,  or 
in  riding  upon  the  road  in  the  course  of 
his  employment.  Carlson  v.  Oregon 
Short  Line  &  V.  N.  R.  Co.  (1892)  21 
Or.  450,  28  Pac.  497.  A  railroad  com- 
pany which  is  constructing  new  switches 
does  not  owe  to  a  brakeman  the  duty  of 
blocking  a  frog  which  is  a  part  of  the 
new  construction,  during  the  progress 
of  the  work,  since  it  is  impracticable  to 
block  it  till  the  tracks  are  ballasted  and 
the  alignment  of  the  rails  of  the  frog 
is  perfected;  and  it  is  enough  to  give 
him  such  notice  and  warning  as  will 
put  him  on  his  guard  against  the  dan- 
gers from  use  of  the  track  while  the 
work  is  in  progress.  Hauss  v.  Lake 
Erie  &  W.  R.  Co.  (1901)  46  C.  C.  A. 
94,  105  Fed.  733.  To  a  servant  engaged 
in  taking  damaged  cars  to  the  repair 
shop,  a  railway  company  does  not  owe 
the  same  duty  to  see  that  they  are  in 
good  repair  as  it  owes  to  men  hired  to 
handle  them  in  the  ordinary  course  of 
its  business.  Flannagan  v.  Chicago  & 
N.  W.  R.  Co.  (1880)  50  Wis.  462,  7  N. 
W.  337.  The  duty  of  a  railroad  com- 
pany toward  its  employees,  to  keep  its 
cars  in  a  reasonably  safe  condition, 
does  not  apply  to  a  car  which  is  placed 
upon  the  repair  track  for  the  purpose 
of  being  repaired.  Brown  v.  Chicago, 
R.  I.  &  P.  R.  Co.  ( 1898 )  59  Kan.  70,  52 
Pac.  65.  Where  a  servant  is  engaged 
in  pulling  down  a  building,  there  is  no 
obligation  to  make  it  or  any  part  of  it 
secure.     On  the  contrary,  the  work  of 


68  MASTER  AND  SERVANT.  [chap.  in. 

The  precise  scope  of  this  rule  under  its  various  aspects  is  not  quite 
clear  from  the  decisions  as  they  stand.  Language  is  sometimes  used 
by  the  courts  which,  if  taken  literally,  would  entirely  free  the  master 
from  liability  for  failing  to  supply  safe  instrumentalities,  whenever 
the  work  to  be  done  by  the  servant  consists  in  malting  safe  the  instru- 
mentality the  condition  of  which  is  alleged  to  import  negligence.''' 
But  it  cannot  be  really  intended  to  concede  this  unqualiiied  immunity 
to  the  master.  It  has  been  expressly  declared  in  one  of  the  cases 
cited  in  this  section,  *  and  it  is  implied  in  the  reasoning  of  all  the 

demolition  is  one  by  which  each  part  of  covered  as  soon  as  the  alterations  were 
the  structure  is,  in  turn,  i-endercd  inse-  finished."  No  action  can  be  maintained 
cure,  and  this  the  workman  under-  by  a  miner  who  is  injiu-ed  by  the  fall 
stands.  Clark  v.  Liston  (1894)  54  111.  of  a  mass  of  gouge  while  he  is  engaged 
App.  578.  In  Wannamaker  v.  Burke  in  his  regular  work  of  timbering  up 
(1886)  111  Pa.  423,  2  Atl.  500,  it  was  the  space  opened  up  by  the  blasting, 
held  that  it  would  be  unreasonable  to  Fiualyson  v.  Vtica  Min.  d  Mill.  Co. 
hold  a  master  to  the  same  degree  of  (1895)  14  C.  C.  A.  492,  32  U.  S.  App. 
strictness  while  a  building  is  being  al-  143,  67  Fed.  507.  Sanborn,  J.,  dis- 
tered  as  might  be  required  after  such  sented,  but  merely  on  the  ground  that, 
alterations  were  completed.  The  fact  according  to  his  view  of  the  evidence, 
that  alterations  were  being  made  in  the  the  defendant's  foreman  had  been 
presence  of  the  employees  is  notice  to  aware,  some  time  before  the  accident, 
them  of  the  possibility  of  danger  of  that  the  mass  of  gouge  was  likely  to 
some  sort,  and  of  the  necessity  of  exer-  fall,  and  neglected  to  take  steps  to  have 
cising  greater  caution.  To  leave  a  it  dislodged,  and  that  the  plaintiff's 
small  hole  in  the  iioor,  useful  for  the  work  had  no  relation  to  the  gouge, 
purposes  for  which  the  room  is  used,  ^  See,  for  example,  Bedford  Belt  R. 
and  not  in  the  ordinary  line  of  travel,  Co.  v.  Brotcn  (1895)  142  Ind.  659,  42 
partially  unprotected  for  a  few  days  N.  E.  359;  Finalyson  v.  Vtica  Min.  d 
while  changes  and  repairs  in  the  room  Mill.  Co.  (1895)  14  C.  C.  A.  492,  32  U. 
are  being  made,  is  not  such  evidence  of  S.  App.  143,  67  Fed.  507.  In  Madden 
negligence  as  would  justify  a  verdict  v.  Minneapolis  &  St.  L.  R.  Co.  (1884) 
for  an  employee  who  was  helping  to  32  Minn.  303,  20  N.  W.  317,  the  court, 
make  the  changes  and  was  injured  by  in  referring  to  the  contention  of  coun- 
falling  into  the  hole.  "If  the  hole,"  sel  that,  where  servants  are  employed 
said  the  court,  "had  been  in  the  middle  to  put  a  thing  in  safe  condition  and 
of  the  room,  near  a.  passageway,  or  good  repair,  it  would  be  inconsistent 
where  persons  were  accustomed  to  pass  and  absurd  to  require  of  the  master  to 
and  repass  in  the  regular  course  of  have  it  in  safe  condition  and  good  re- 
business,  it  would  have  been,  perhaps,  pair  for  the  purpose  of  such  employ- 
a  question  for  the  jury  whether  leav-  ment,  remarked  that  this  argument  was 
ing  it  uncovered  or  insufficiently  pro-  undeniable,  when  the  servant  had  noth- 
tected,  even  for  a  short  space  of  time,  ing  to  do  with  the  thing  but  to  repair 
was  not  negligence.     But  here    was    a  it. 

small  hole  in  the  iioor  on  the  extreme  *  Brown  v.  Chicago,  R.  I.  d  P.  R.  Co. 
side  of  the  building,  within  1  inch  of  (1898)  59  Kan.  70,  52  Pac.  65.  In 
the  wall,  outside  of  the  ordinary  walks  Missouri,  K.  d  T.  R.  Co.  v.  Quarles 
of  anyone,  which  had  always  been  care-  (1899)  22  Tex.  Civ.  App.  83,  54  S.  W. 
fully  guarded  until  the  alterations  ren-  251,  it  was  held  that  a  machinist's 
dered  it  necessary  to  take  the  guards  helper  was  injured  by  the  blowing  off  of 
away;  which  was  being  used  constantly  a  cap  on  a  locomotive  which  he  was  en- 
during the  alterations  to  get  rid  of  the  gaged  in  tightening,  the  cause  of  the 
sweepings;  which  was  only  open  for  accident  being  the  defective  work  of  a 
from  two  to  four  days  while  the  altera-  machinist  who  had  repaired  it  the  day 
tions  were  in  progress,  and  only  open  before.  The  court  based  its  decision  on 
then  when  not  in  actual  use;  which  was  the  ground  that  it  was  not  shown  to 
intended  to  be,   and   was,  permanently  have  been  the  duty  of  the  servant  to 
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other  cases,  that  the  servant's  restricted  right  of  action  in  this  in- 
stance is  ultimately  referable  to  his  presumed  knowledge  of  the  condi- 
tions. This  circumstance  suggests  that  the  principle  under  discus- 
sion is  a  protection  to  the  master,  only  in  cases  where  the  risk  from 
which  the  injury  resulted  was  so  far  a  normal  incident  of  the  serv- 
ant's work  tliat  he  must  be  taken  to  have  contemplated  the  necessity 
of  encountering  it  when  he  entered  the  employment.  As  a  mere  matter 
of  principle,  it  is  doubtless  possible  to  reconcile  upon  this  basis  the 
cases  already  cited  with  those  in  which  recovery  has  been  allowed  for 
the  reason  that  the  instrumentalities  by  means  of  which  the  work  of 
construction,  repair,  or  alteration  was  being  carried  out  were  unnec- 
essarily dangerous.^  But  it  must  be  admitted  that  to  harmonize 
them  with  reference  to  the  actual  facts  involved  is  a  task  of  great, 
perhaps  insuperable,  diihculty.® 

The  standard  of  safety  required  in  respect  to  a  portion  of  a  rail- 
way already  in  operation  is,  of  course,  the  same  where  employees  on 
construction  trains  are  concerned  as  it  is  where  members  of  the  regu- 
lar operating  staff  are  the  complaining  parties.'^ 

As  to  the  effect  of  the  doctrine  discussed  in  this  section  upon  the 


discover  and  repair  the  defect,  as  that 
lequired  the  skill  of  a  machinist.  In 
the  last  analysis,  therefore,  the  case  is 
evidently  to  be  distinguished  from  those 
cited  in  note  2,  supra,  on  the  ground 
that  the  servant  was  excusably  ignorant 
of  the  conditions. 

"  The  single  spiking  of  three  ties,  and 
an  entire  failure  to  spike  the  fourth  on 
a  curve  of  five  or  six  degi-ees,  in  the 
construction  of  a  railroad,  is  negligence 
exposing  an  employee  engaged  in  the 
construction  to  a  hazard  not  contem- 
plated in  his  employment.  Colorado 
Midland  R.  Go.  v.  Naylon  (1892)  17 
Colo.  501,  30  Pac.  249.  A  complaint 
which  bases  the  plaintiff's  right  to  re- 
cover upon  the  failure  to  fence  or. light 
a  large  tank  on  a  ship,  near  which  the 
employees  are  obliged  to  pass  after 
dark,  is  not  rendered  demurrable  by  the 
fact  that  the  averments  show  that  the 
ship  was  in  course  of  construction. 
Jamieson  v.  Russell  (1892)  19  Sc.  Sess. 
Cas.  4th  series,  898.  A  company  does 
not,  as  matter  of  law,  exercise  reason- 
able care  towards  an  employee  riding 
on  a  caboose  before  the  construction  of 
the'  road  is  completed,  where  it  omits 
to  provide  a  target  for  a  switch  by  the 
opening  of  which,  due  to  such  omission, 
such  employee  is  injured.  Bennett  v. 
lon(/  Island  R.  Co.  (1897)  21  App.  Div. 


25,  47  N.  Y.  Supp.  258.  See  also  Van 
Amburg  v.  Vickslurg,  8.  &  P.  R.  Co. 
(1885)  37  La.  Ann.  650,  55  Am.  Rep. 
517  (temporary  bridge  on  road  in 
course  of  construction  collapsed)  ;  Ros- 
enhaum  v.  St.  Paul  &  D.  R.  Go.  (1888) 
38  Minn.  173,  36  N.  W.  447;  Meloy  v. 
Chicago  <&  N.  W.  R.  Co.  (1889)  77 
Iowa,  743,  4  L.  R.  A.  ^87,  42  N.  W.  563 
(temporary  track  was  in  bad  repair)  ; 
Stackman   v.   Chicago   &   N.   W.   R.   Co. 

(1891)  SO  Wis.  428,  50  N.  W.  404 
(bank  left  close  to  track  caused  in- 
jury to  servant  who  was  pushing  a 
car)  ;     Texas    £    P.    R.    Go.    v.    Hohn 

(1892)  1  Tex.  Civ.  App.  36,  21  S.  W. 
942  (scaffolding  near  track,  erected  for 
the  purpose  of  repairing  a  tank). 

"  It  is  not  easy  to  see  why  the  defect- 
ive crossing  in  Brick  v.  Rochester,  N. 
7.  <i  P.  R.  Go.  (1885)  98  N.  Y.  211, 
note  2,  supra,  should  be  deemed  a  nor- 
mal incident  of  the  work  of  construct- 
ing a  railway,  any  more  than  the  dan- 
gerous conditions  involved  in  the  cases 
adverted  to  in  the  last  not*. 

'  Evansville  &  R.   R.   Go.   v.   Maddux 

(1893)  134  Ind.  571,  33  N.  E.  345,  34 
N.  E.  511.  The  fact  that  the  work  in 
which  the  servant  is  employed  is  that 
of  repairing  or  making  preparations  to 
repair  a  railroad  track  does  not  dimin- 
ish the  company's  duty  to  furnish  safe 
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extent  of  the  master's  duty  to  warn  a  servant  of  transitory  dangers 
which  may  supervene  while  the  work  is  in  progress,  see  §  209d, 
note  3,  post. 

and  suitable  means  and  instruments  to  for    that   purpose.     Madden    v.    Minne- 

do  his  work.     If  it  requires  him  to  use  apolis  &  St.  L.  R.  Co.   (1884)  32  Minn, 

the   old    track    in    doing   the   work,    it  303,  20  N.  VV.  317. 
should  make  the  tra^k  reasonably  safe 


CHAPTEE  IV. 

OBLIGATIONS  OF  A  MASTER,  CONSIDERED  WITH  REFERENCE  TO  THE 
DUTY  OF  SERVANTS  AND  THIRD  PERSONS  TO  USE  REASONABLE 
CARE. 

30.  Generally. 

30a.  Master  entitled  to  rely  on  the  presmption  that  due  care  will  be  ex- 
ercised by  each  servant  to  avoid  injuring  himself. 

a.  Generally. 

6.  Dangerous  structures  above  or  beside  railway  tracks. 
30b. —  and  by  each  servant  to  avoid  injuring  his  fellow  servants. 

31.  Negligence  inferable  where  instrumentalities  furnished  cannot  be  safely 

used  by  sej'vants  exercising  ordinary  care. 

32.  Master  entitled  to  rely  on  the  assumption  that  due  care  will  be  used  by 

strangers  with  whom  he  requires  his  servant  to  work. 

30.  G-enerally. —  One  of  the  grounds  upon  which  the  servant's  right 
to  recover  was  denied  in  the  earliest  reported  decision  in  which  the 
liability  of  employers  was  discussed  was  that  "the  mere  relation  of 
the  master  and  the  servant  can  never  imply  an  obligation  on  the  part 
of  the  master  to  take  more  care  of  the  servant  than  he  may  reasonably 
be  expected  to  do  of  himself."^  This  principle  involves,  as  corol- 
laries, the  two  following  propositions : 

(1)  In  selecting  and  continuing  to  use  any  particular  instrumen- 

^  Priestley  v.  Fouler    (1837)    3  Mees.  be  added  to  an  instrumentality  is  not 

&  W.   1,  Murph.  &  H.   305,   1  Jur.  987  owed   to   a    servant   who,    fully    under- 

(per  Lord  Abinger),  quoted  in  Berns  v.  standing    for  what    purposes    it    is  de- 

Gaston  Gas  Coal  Go.   (1885)   27  W.  Va.  signed,  employs  it  for  another  purpose 

285,  55  Am.  Rep.  304;  Hoffman  v.  Dick-  for  his   own   convenience.     Guenther  v. 

inson  (1888)   31  W.  Va.  142,  6  S.  E.  53.  Lockhart  (1891)   40  N.  Y.  S.  R.  942,  16 

A  master  is  not  negligent  who  takes  as  N.  Y.   Supp.  717,  Affirmed    (1893)    137 

much   care  of  his   servant  as  he  takes  N.  Y.   529,  33  N.  E.   336.     In  Leak  v. 

for    his  own    safety.     Sykes    v.  Packer  Carolina   C.   R.    Co.    (1899)    124   N.   C. 

(1882)   99  Pa.  465;   Green  &  G.  Streets  455,  32  S.  E.  884,  the  following  instruc- 

Pass.  R.  Co.  V.  Bresmer    (1881)    10  W.  tion  was  held  to  be  erroneous  as  being 

N.  C.  379.     While  "the  law  requires  of  too    general:     "The  law    imposes  upon 

an   employer  a  high   degree  of  care  in  the    employer    the    duty    of    exercising 

furnishing  his  workmen  with  safe  tools,  greater  care  of  protecting  the  employee 

it    will    also,  in    the  case    of  a  skilled  from  injury  due  to  the  defective  condi- 

workman    operating   with    a    dangerous  tion  of  appliances  than  is  required  of 

tool,  require  a  correspondingly  high  de-  the  employee  in  guarding  against  acei- 

giee    of  care  on    his    part  in  its    use."  dent."     It   will   be  shown,   however,   in 

Chicago  d-  A.  R.  Co.  v.  Mahoney  (1879)  the  chapter  dealing  with  the  construct- 

4  111.  App.  262.     The  duty  created  by  a  ive    knowledge    of  the    servant    (xxi. ), 

statute  requiring  certain  safeguards  to  that,  while  the  law  thus  assimilates,  in 

71 
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tality,  a  master  is  entitled  to  proceed  upon  the  liypo thesis  that  his 
servants  will  use  as  much  care  for  their  own  safety  as  he  himself 
would  use  for  his  own  safety  under  similar  cii'cumstances,  supposing 
him  to  act  as  a  prudent  man  would  act.^ 

The  logical  connection  between  this  rule  in  one  of  its  phases  and 
the  doctrine  which  is  discussed  in  the  next  chapter  is  indicated  by  the 
fact  that  the  absence  of  any  obligation  to  furnish  a  safer  kind  of  in-. 
strumentality  may  sometimes  be  a  necessary  inference  from  the 
consideration  that,  up  to  a  certain  point,  the  master  may  rely  on  the 
servant's  avoiding  the  dangers  incident  to  the  use  of  the  inferior  in- 
strumentality by  the  exercise  of  a  degree  of  care  proportioned  to  the 
circumstances.  Hence,  a  form  of  expression  sometimes  found  in 
cases  embodying  the  doctrine  referred  to,  that  it  was  not  negligent  to 
adopt  a  less  safe  description  of  instrumentality,  although  in  the  use 
of  it  greater  care  on  the  servant's  part  might  be  required.^ 

(2)  A  master  is  guilty  of  a  breach  of  duty,  if  he  fails  to  see  that  the 
instrumentalities  supplied  are  of  such  a  character  and  maintained  in 
such  a  condition  that  his  servants  will  be  able  to  carry  on  their  work 
without  the  risk  of  injury  as  long  as  they  exercise  proper  care  in 
the  use  of  those  instrumentalities. 

In  the  absence  of  other  controlling  considerations,  therefore,  the 
question  whetlier  an  injured  servant  can  recover  will,  in  certain  states 
of  the  (evidence,  hinge  upon  the  question  whether  the  instrumen- 
tality which  caused  the  injury  was  one  which,  with  reasonable  care 
ami  caution,  could  be  used  by  him  without  danger  at  the  place  and  in 
the  manner  in  which  it  was  used.* 

It  will  be  observed  that  this  doctrine  is  closely  related  to  that  which 
rests  upon  the  simpler  conception  that  the  existence  or  absence  of  a 
contractual  duty  on  the  master's  part  is  determined  by  the  servant's 
knowledge  or  ignorance  of  the  risk.  See  chapter  vii.  The  connect- 
ing link  between  the  two  doctrines  is,  of  course,  this  very  knowledge 
or  ignorance,  which  is  an  element,  expressed  or  understood,  in  any 
case  which  involves  the  inquiry  whether  due  care  was  used.  See 
chapter  x.     Under  most  showings  of  fact,  indeed,  it  will  apparently 

a  sense,  the  obligations  of  the  master  sumption    that  another    in    his  conduct 

and  servant  in  respect  to  the  duty  of  will  act  in  accordance  with  the  rights 

exercising  care,  it  also  recognizes  that,  and   duties   of  both."     Newson  v.   New 

in    view  of    their  respective    positions,  York  G.  R.   Go.    (1864\    29  N.  Y.   390. 

the  master  is  bound  to  be  more  vigilant  See  Shearm.  &  Redf.  Neg.  §  92. 

than  the  servant  in  regard  to  the  in-  ^Indianapolis,    B.    £    W.    R.    Go.    v. 

speetion  of  the  instrumentalities.  Flaniijan    (1875)    77  111.  365. 

^  The  general  rule  in  this  connection  '  Glover  v.  Mcinrath   ( 1895 )    133  Mo. 

is  that  "the  law  will  never  hold  it  im-  292,  34  S.  W.  72. 
prudent  in  anyone  to  act  upon  the  pre- 
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make  no  material  difference,  so  far  as  regards  the  practical  conse- 
quences, whether  the  servant's  right  to  recover  is  tested  with  reference 
to  one  of  these  doctrines  or  the  other.  The  closeness  of  the  associa- 
tion which  exists  between  them,  and  the  virtual  identity  of  the  results 
produced  by  their  application  in  particular  instances,  are  indicated 
by  the  fact  that,  in  some  cases,  it  is  difficiilt  to  say  with  certainty 
whether  the  court  intended  to  deduce  the  servant's  inability  to  main- 
tain the  action  from  the  general  consideration  that  the  danger  in 
question  was  known  to  the  servant  or  from  the  special  consideration 
that  the  master  was  entitled  to  rely  upon  the  presumption  that,  as 
the  danger  was  thus  known,  the  servant  would  use  due  care  to 
avoid  it." 

30a.  Master  entitled  to  rely  on  the  presumption  that  due  care  will 
be  exercised  by  each  servant  to  avoid  injuring  himself. — a.  Generally. 
-^The  most  numerous  illustrations  of  the  first  of  the  two  propositions 
formulated  in  the  preceding  section  are  to  be  found  in  the  cases  in 
which  the  person  whose  probable  course  of  conduct  is  the  element 
with  reference  to  which  the  master  is  deemed  to  be  justified  in  trans- 
acting his  business  is  the  injured  servant  himself.  Recovery  is  here 
denied  upon  the  ground  that,  under  the  circumstances,  the  master  is 
within  the  protection  of  the  rule  that  the  extent  of  his  legal  obligation 
is  merely  to  provide  instrumentalities  which  can  be  used  without  any 
abnormal  danger  by  a  servant  who  uses  ordinary  care.^  That  is  to 
say,  no  breach  of  duty  is  predicable  where  the  instrumentalities  are 

'  See,  for  example,  the  opinion  in  Ai-  cited  infra.  The  question  of  the  fulfil- 
chison,  T.  &  8.  F.  R.  Oo.  v.  PlunJcett  nient  of  the  master's  duty  to  provide 
(1881)  25  Kan.  188.  In  Jennings  v.  safe  machinery  and  a  safe  place  "must 
Taeoma  R.  &  Motor  Co.  (1893)  7  be  tested  by  the  experience  of  employees 
Wash.  275,  34  Pac.  937,  we  find  the  who  are  themselves  in  the  exercise  of 
court  laying  it  down  that  the  assump-  due  care  and  vigilance,  and  not  with 
tion  that  the  employer  has  furnished  a.  reference  to  those  who  are  themselves 
safe  place  of  work  cannot  be  relied  on  either  negligent  or  the  unfortunate  vie- 
after  actual  knowledge  to  the  contrary  tims  of  simple  and  unaccountable  ac- 
has  been  brought  home  to  the  servant,  cidents.  .  .  .  No  machinery  can  be 
The  assumption  will  control  only  when  deemed  safe  for  those  who  are  thought- 
the  danger  is  not  apparent.  No  sane  less  and  inattentive,  or  reckless  and 
man  is  expected  to  act  on  an  assump-  venturesome."  Cunningham  v.  Bath  Iron 
tion  which  he  knows  to  be  false.  It  is  Works  (1899)  92  Me.  501,  43  Atl.  100. 
the  servant's  duty  to  exercise  common  The  responsibility  of  the  master  ceases 
sense  when  in  the  employment  of  a  mas-  when  he  employs  a  man  experienced  in 
ter,  as  at  any  other  time.  The  master  the  operation  of  the  appliance,  or  prop- 
has  a  right  to  rely  upon  the  servant's  erly  instructed  how  to  handle  it,  and 
doing  this.  warned  of  the  danger  of  improper  meth- 

^  Payne  V.  Reese  (1882)  100  Pa.  301;  ods.  Smith  v.  Foster  (1901)  93  111. 
Bemisch  v.  Roberts  (1891)  143  Pa.  1,  App.  138.  The  master  is  not  bound  to 
21  Atl.  998;  Drn:is  v.  .-\tinvsta  Faetori/  protect  the  servant  against  his  own 
(1893)  92  Ga.  712,  18  R.E.  974;  Gulf,  carelessness,  nearlect,  and  defnult.  P1<"y<!- 
G.  £  S.  F.  R.  Co.  V.  Wells  (1891)  81  ants  v.  Raleigh  &  A.  Air-Line  R.  Co. 
Tex.  085,  17  S.  W.  511;   and  the  eases    (1886)   95  N.  C.  195. 
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such  as  can,  with  reasonable  care,  be  used  "without  danger  except 
such  as  may  be  reasonably  incident  to  tlio  business,"^  or  "without 
more  danger  than  is  ordinarily  incident  to  the  business."*  The  mas- 
ter is  under  no  obligation  to  provide  against  any  special  risks  incident 
to  the  peculiar  manner  in  which  the  servant  may  perform  the  contract 
of  sen'ice.^  Xor  is  he  required  to  guard  the  servant  against  dangers 
of  which  the  servant  himself  is  equally  or  more  competent  to  take  no- 
tice, and  against  which  he  is  guarding  himself  more  effectually  than 
could  anyone  else.^  "Something,"  as  has  been  remarked,  "may  be 
left  to  the  sense  and  volition  of  persons  having  intelligence."*     All 

^^yormell  V.  Maine  G.  R.  Go.  (1887)  it  may  suffer  through  the  reckless 
79  Me.  397,  10  Atl.  49.  handling  of    freight   by  the   employees. 

'Chicago  <&  0.  W.  R.  Go.  v.  Arm-  Ghicago,  R.  I.  &  P.  R.  Co.  v.  Becher 
strong   (1895)    62  111.  App.  228.  (1890)    38  111.  App.  523.     The  mainte- 

*  Murphy  v.  (Jrccleg  (1888)  146  Mass.  nance  of  a  trap  door  which  is  fre- 
196,  15  N.  E.  054  (servant  attempted  to  quently  opened  within  6  feet  of  the  car- 
go through  a  dark  passage  in  a  building  penter's  bench  where  a.  servant  works 
under  construction,  without  a,  light,  is  not  negligence.  The  abnormal  dan- 
and  fell  into  an  opening).  Compare  §  ger  of  such  a  door  arises  from  a  cause 
26,  note  4,  subd.  4,  ante.  essentially  the  same  as  that  which  may 

'Texas  &  P.  R.  Co.  V.  Eason  (1899)  render  any  instrumentality  insecure, 
34  C.  C.  A.  530,  92  Fed.  553  (eulpabil-  viz.,  the  servant's  failure  to  use  ordi- 
ity  not  predicable  of  the  omission  of  nary  precautions  in  moving  from  the 
a  section  foreman  to  direct  his  subordi-  place  of  safety  which  he  occupies, 
nates  to  desert  a  hand  car  when  a  train  Kupp  v.  Riimmel  (1901)  199  Pa.  90, 
is  so  close  that  there  is  no  time  to  get  48  Atl.  679.  There  can  be  no  recovery 
it  off  the  track ) .  for  the  death  of  an  old  and  experienced 

°  Couch  V.  Charlotte,  G.  &  A.  R.  Go.  conductor  of  a  coal  train  on  a  gravity 
(1884)  22  S.  C.  557  (leaving  waterway  road,  in  a  collision  caused  by  his  al- 
through  a  roadbed  not  negligence  as  re-  lowing  his  section  of  cars  to  proceed 
gards  a  section  hand  who  fell  into  it  after  it  had  been  drawn  up  an  inclined 
while  pushing  a  hand  car) .  Negligence  plane,  during  a  storm,  instead  of  look- 
eannot  be  predicated  of  the  maintenance  ing  to  see  if  the  preceding  sections  had 
of  a  cattle  chute  in  close  proximity  to  gone  ahead  or  had  stopped,  as  was  cus- 
the  track,  unless  "it  is  dangerous  to  ternary  on  stormy  days,  to  be  doubled 
trainmen  when  they  are  exercising  up  before  proceeding.  Monies  v.  Dela- 
what  is,  under  the  particular  circum-  ware  &  H.  Canal  Co.  (1891)  141  Pa. 
stances,  ordinary  care."     ffeto  YorTc,  G.    632,  21   Atl.   733.     In  a  ease  where  it 

6  St.  L.  R.  Go.  V.  Ostman  (1896)  146  was  denied  that  a  railway  company  was 
Ind.  452,  45  N.  E.  651,  Reversing  on  bound  to  give  a  servant  hired  to  clear 
rehearing  (1895)  41  N.  E.  1037.  The  snow  from  a  track  any  special  warn- 
fact  that  a  machine  may  be  dangerous  ing  as  to  the  movements  of  trains  on 
if  improperly  used,  or  that  it  actually  the  adjoining  track,  the  court  said: 
injures  its  operator,  is  not  the  test  of  "It  is  a  fair  presumption,  not  only  that 
the  master's  liability.  If  the  machin-  men  take  the  risks  at  their  employment, 
ery  is  of  ordinary  character,  and  such  but  that  they  are  competent  to  keep 
as  can,  with  reasonable  care,  be  used  themselves  out  of  manifest  and  unnec- 
without  danger  to  the  servant,  it  is  all  essary  exposure  to  danger.  It  is  ar- 
that-can  be  required  of  the  master,  gued  that  the  storm  made  the  situation 
Smith  V.  Foster  (1901)  93  111.  App.  one  of  unprecedented  peril  to  Nye  and 
138  (emery  wheel  burst),  quoting  doc-  his  fellows,  and  the  court  therefore 
trine  enunciated  in  Chicago,  R.  I.  &  P.  could  not  say,  as  matter  of  law,  that 
R.  Go.  V.  Lonergan   (1886)    118  111.  48,   the  railroad  owed  no  unusual  duty  for 

7  N.  E.  55.  A  railway  company  is  not  the  protection  of  its  employees.  But 
bound  to  make  a  door  for  a  freight  car  the  situation  was  no  more  unprece- 
so  strong  and  stable  as  to  be  capable  of  dented  for  one  than  for  the  other,  and 
resisting  any  kind  of  heavy  blow  which   the    danger,  though    greater  in    degree, 
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instructions  which  contravene   or   ignore   this   principle  are  errone- 
ousJ 

A  proposition  of  equivalent  import,  so  far  as  the  immunity  of  the 
master  is  concerned,  is  that  a  servant  "assumes  the  risk  of  all  dangers, 

was  no  diflferent  in  kind  from  that  un-    operation  of  their  roads,  for  the  reason 

der    ordinary    cireumstanees,    and    the   that  they  are  'dangerous  to  the  persons 

more  manifest  the  danger  the  more  the   operating     the      trains.'     Indeed,     the 

employer   was   entitled   to  rely   on   the   whole    business  of    operating    trains  is 

presumption    that  the  employee    would    'dangerous.'     It    is    full    of    perils    to 

not    unnecessarily    incur    it."     Nye    v.   those  employed  therein.     Because  there 

Pennsylvania    R.    Go.     (1896)     178    Pa.    is  danger,  it  does  not  follow  that  the 

134,     35    Atl.     627.     In    Stringham    v.    companies    are     negligent    as     to     the 

Stewart   (1885)    100  N.  Y.  516,  3  N.  E.    things  from  which  the  danger  springs. 

575,   one  of  the  facts   emphasized   was    The  instruction   should  have  expressed 

that  the  elevator  in  question  was  safe   the  thought  that,  if  the  crane  was  dan- 

when    used    with    ordinary    care.     See   gerous   to   persons-  operating  trains   in 

also  Buffer  v.   Herman    (1896)    66   111.    the  exercise  of   ordinary   care,   the  de- 

App.  481    (employer  not  bound  to  an-    fendant  was    negligent  in    constructing 

tieipate  that  an  inexperienced  employee   it."     In  Pittsburgh  d  O.  R.  Co.  v.  Sent- 

will  put  his  hand  under  the  cap  cover-    meyer   (1879)   92  Pa.  276,  37  Am.  Rep. 

ing  the  knives  of  a  planing  machine)  ;    684,  the  trial  Judge  told  the  jury  that 

Young  v.  Burlington  Wire  Mattress  Co.    if  they  believed  that  it  was  required  of 

(1890)  79  Iowa,  415,  44  N.  W.  693   (re-    the   employees  of   the  company  of   the 

covery  denied  for  an  injury  due  to  un-    same   class   as    Sentmeyer,    the   injured 

guarded      machinery,     partly     on      the   servant,  to  be  on  the  top  of  freight  cars 

ground  that  it  could  have  been  used,  in   while  in  motion,  and  the  defendant  per- 

the  exercise  of   due  care,   with   reason-    mitted  a  bridge  to  be  maintained  over 

able  safety)  ;    Fowler  v.   Chicago   &   N.    its  track,  of  a  height  insufficient  to  ai- 

W.  R.   Co.    (1884)    61   Wis.   159,  21   N.    low  the  safe  passage  of  persons  while 

W.  40   (use  of  a  common  passenger  en-    on  the  top  of  such  cars,  and  that  the 

gine   for   switching  purposes   denied   to   servant    was    knocked    off,    they    might 

be  negligent  because  it  could  be  safely    find  that  the  injury  of  Sentmeyer  was 

handled  by  men  exercising  due  care)  ;    caused   by  the   negligence  of  the   com- 

McGain    v.    Chicago,    B.    &    Q.    R.    Co.    pany.     The     court     said     this     charge 

(1896)    22  C.  C.  A.  99,  40  U.   S.  App.    "amounts  to  an  instruction  that  the  de- 

181,   76   Fed.    125    (verdict  for  the  de-   fendant    was    bound    to    have    all    the 

fendant    rightly  directed  where  an    en-    bridges    crossing    its    road    of    such    a 

gine  wiper  placed  his  bare  hand  upon  a   height  that  whether  its  employees  were 

splinter  attached  to  the  driving  wheel    careful    or  negligent    no    damage  could 

ck  an  engine,  6  inches  long  and  project-    result  to  them  therefrom.     But  what  is 

ing  from  %  to  I  inch  beyond  the  tire,    the  logical  result  of  a  doctrine  such  as 

for  the  purpose  of  supporting  himself   this?     Is  it  not  that  the  company  must 

in  cleaning  the  engine,  when  the  smooth    not  only  guard  its  servants  from  prob- 

surfaces  of  all   the  other  parts  of  the   able,  but    also  from    possible,  dangers, 

engine  were  open  to  his  use  for  the  pur-    and  that  it  must  place  no  dependence 

pose).  on  their  care  and  skill,  even  in  the  mat- 

'  In  Gould  V.  Chicago,  B.  &  Q.  R.  Go.    ter  of  their  own  preservation  and  per- 

(1885)    66  Iowa,  590,  24  N.  W.  227,  it   sonal    safety?     That    it    must    provide 

was  held  error  to  charge  the  jury  that,    against  their   very  negligence,   and  be- 

if  they  found  that  a  water  column  was    come    an    insurer    of    their    limbs    and 

placed   in   such   close  proximity  to  the   lives?     We  need  not  say  this  will  not 

tracks  as   to  be  dangerous  to  the  per-    do;   that  neither  natural  nor  artificial 

sons   Operating   the  trains,   they  would    persons  can  bear  a  burden  such  as  this, 

be  justified  in  finding  that  the  defend-    neither    ought    they    so    to    do.     When 

ants   were   guilty   of  negligence   in   the   men  are  hired,  something  must  be  pred- 

erection    and    location    of    the    column,    icated  of  their  judgment  and  prudence. 

The  court  said :     "It  is  not  true  that  a   and  hence,  when  the  employer  furnishes 

railroad  company  is  to  be  regarded  as   them  with  tools  and  appliances  which, 

negligent    in    erecting    or    maintaining   though   not  the  best  possible,  may,  by 

contrivances  or  things  for  use  in  the   ordinary    care,  be  used  without  danger. 
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however  they  may  arise,  against  which  he  may  protect  himself  by 
the  exercise  of  ordinary  observation  and  care."* 

Two  important  applications  of  the  principle  are  that  a  master  is 
entitled  to  conduct  his  business  on  the  assumption  that  his  servants 
vnll  make  use  of  appliances  furnished  by  the  master  for  the  special 
purpose  of  preventing  accidents  like  the  one  which  caused  the  injury 
in  suit,^  and  on  the  assumption  that  any  duty  which  is  legitimately 
cast  upon  the  servant,  and  having  for  its  object  the  maintenance  of 
the  place  of  work  or  machinery  in  suitable  condition,  will  be  properly 
performed.'" 

h.  Dangerous  structures  above  or  beside  railway  tracks. — That 
there  is  room  for  a  considerable  diversity  of  views  in  regard  to  the 
practical  application  of  the  rather  vague  principle  under  discussion 
is  indicated  by  no  class  of  cases  in  a  more  striking  manner  than  by 
those  which  deal  with  accidents  caused  by  dangerous  structures  above 
or  beside  railway  tracks. 

Some  courts  have  concluded  that,  as  to  a  servant  who  under- 
stands the  conditions,  negligence  cannot  be  predicated  of  the  main- 
tenance of  such  structures,  for  the  reason  that  he  is  presumably 
able,  under  all  circumstances,  to  avoid  coming  into  collision  with  them 

he  has  discharged  his  duty,  and  is  not  er,  furnishing  the  ordinary  appliances, 

responsible  for  accidents."    It  is  a  mis-  and   one   of  them   is   injured   in    conse- 

direction  to  state  without  qualification  quence  of  their  pursuing  a  method  of 

that,  if  the  unboxed    machinery    which  their  ovra  for  piling  the  barrels,  for  the 

caused  the  injury  was  dangerous  under  reason    that    the    appliances    furnished 

tne  circumstances  in  which  the  plaintiff  were  not  suitable  for  the  place.     It  is 

was  operating  it,  the  defendant  was  neg-  their  duty  to  make  complaint  when  they 

ligent.     Meyer  v.  Meyer   (1899)    86  111.  ascertain  the  insufficiency  of  the  appli- 

App.  417.  ances,  and  procure  new  ones.     Ramsey 

'Pittsburgh  &  G.  R.  Go.  v.  Sentmeyer  v.  Rohin    (1889)    16   Sc.   Sess.   Gas.  4th 

(1879)   92  Pa.  276,  37  Am.  Eep.  684.  series,  6. 

'For  example,  an  electric  light  com-  "The  owner  of  a  sawmill  is  not 
pany  which,  by  means  of  a  cut-off  guilty  of  negligence  toward  an  employee 
switch,  the  use  of  which  the  plaintifl  in  charge  of  a  saw,  in  allowing  dirt  to 
knew,  had  guarded  a  lineman  absolutely  accumulate  about  the  saw  so  as  to  clog 
against  danger  from  the  wires  coming  its  frame  and  slides  and  prevent  its 
in  contact  with  those  of  other  compa-  working  properly,  when  it  is  the  duty 
nies,  is  not  liable  for  an  injury  arising  of  such  employee  to  clean  the  saw,  and 
from  that  cause.  Garr  v.  Mancnestcr  no  one  else  operates  it.  Johnson  v. 
Electric  Co.  (1900)  70  N.  H.  308,  48  Hovey  (1894)  98  Mich.  343,  57  N.  W. 
Atl.  286.  So,  an  electric  light  company  172.  A  railroad  company  is  not  liable 
is  not  liable  for  an  injury  received  by  for  injuries  to  one  of  its  own  brakemen, 
an  experienced  lineman  in  handling  caused  by  a  defect  in  the  condition  of 
live  electric  wires  with  his  bare  hands,  the  brake  under  his  charge.  Illinois  d 
where  gloves  have  been  provided  which,  C.  R.  Go.  v.  Jewell  (1867)  46  111.  99, 
if  used,  would  have  enabled  him  to  do  92  Am.  Dec.  240.  A  verdict  for  a  miner 
the  work  in  safety.  Junior  v.  Missouri  injured  by  the  fall  of  the  roof  of  a  pas- 
Elecfric  Light  &  P.  Go.  (1895)  127  Mo.  sage  which  he  was  excavating,  owing  to 
79,  29  S.  W.  988.  No  fault  is  imputable  the  want  of  proper  propping,  is  not  war- 
to  a  brewer,  where  he  sends  some  serv-  ranted  where  the  evidence  is  that  it  was 
ants  to  deliver  beer  barrels  to  a  custom-  the  duty  of    the    employer    to    supply 
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by  keeping  a  proper  lookout."  In  the  New  Jersey  case  cited  below, 
the  court  expressly  rejected  the  contention  that  the  action  was  main- 
tainable because  the  servant  was  engrossed  in  his  duties  and  failed  to 
observe  his  peril.^^  Others  arrive  at  what  is  practically  the  same  re- 
sult by  means  of  the  theory  that,  even  if  the  maintenance  of  the 
structures  implies  culpability,  it  must  always  be  inferred  that  a  serv- 
ant who  knew  or  ought  to  have  known  of  the  risk  was  able  to  protect 
himself,  and  was  therefore  negligent  if  he  failed  to  do  so.^^  Under 
tills  theory  also,  the  servant's  position  does  not  seem  to  be  in  any  wise 
improved  by  the  fact  that  his  attention  was  engrossed  by  his  duties.  ■''' 
The  same  view  seems  to  be  taken  in  Alabama. -^^ 

The  results  of  a  doctrine  like  that  applied  in  tlie  cases  so  far  cited 
are  manifestly  the  same  as  if  the  servant's  duty  to  exercise  care  were 
not  taken  into  account  at  all,  and  his  inability  to  maintain  the  action 
referred  to  the  theory  of  an  acceptance  of  the  risk.  In  fact,  all  the 
decisions  cited  are  piit  partially  upon  that  ground.  A  more  merci- 
ful and  more  rational  doctrine  is  that  the  maintenance  of  these  struc- 
tures is  prima  facie  a  breach  of  duty,  but  that,  at  all  times  after  the 

wood   for  the  purpose  of  propping  the  (1885)    81  Va.   188,  59  Am.   Rep.  654; 

roof,  and  that  this  duty  had  been  per-  Chesapeake    &    0.    R.    Co.    v.    Hafner 

formed,  and  that  it  was  the  duty  of  the  (1894)   90  Va.  621,  19  S.  E.  166   (1898) 

miners  themselves  to  put  up  the  props,  96  Va.  528,  31   S.  E.  899.     This  is  an 

and  to   decide  when  they  should   cease  extreme  case,  as  the  bridge  was  only  28 

excavating  and  leave  the  pillars.     Cook  inches  above  the  top  of  the  car,  and  the 

V.  Bell    (1857)    20  Sc.  Sess.  Cas.  2d  se-  brakeman  had  ju.st  responded  to  a  sud- 

ries,  137.     An  instruction  which  makes  den  call  to  apply  the  brakes, 

the  place  of  work  in  a  mine  an  impor-  "  See  facts  stated  in  Chesapeake  <£-  0. 

tant  inquiry,  but  states  that,  notwith-  R.  Co.  v.  Hafner   (1894)   90  Va.  621,  19 

standing  the  accident  may  have  been  in  S.  E.  166  (  1898)  96  Va.  528,31   S.  E.  899, 

an  entry,  yet  the  defendant  was  not  lia-  supra.     Much  of  what  was  said  by  the 

ble  if,  by  general  usage,  or  for  any  other  court  seems  to  amount  to  something  very 

reason,   it  was  plaintiff's   duty  to   look  like  a  complete  retractation  of  what  had 

after  the  roof,  is  not  erroneous.     Taylor  been  said  in  Beard  v.  Chesapeake  &  O.R. 

V.  Star  Coal  Co.    (1899)    110  Iowa,  40,  Co.   (1893)   90  Va.  351,  18  S.  E.  559,  ag 

81  N.  W.  249.  to  the  effect  of  the  diversion  of  the  serv- 

'^^  Baylor  v.  Delaware,  L.  &  W.  R.  Co.  ant's    attention,   though   the   two   cases 

(1878)  40  N.  J.  L.  25,  29  Am.  Rep.  208;  may  stand  together  on  the  ground  that, 

Baltimore     d-    0.    R.    Co.    v.     Strieker  in  the    earlier    one,    the    accident    was 

(1878)  51  Md.  57,  34  Am.  Rep.  291;  proximately  caused  by  a  defective  brake. 
Pittsburgh  &   C.    R.   Co.    v.    Sentmeyer  "  In  Louisville  &  N.   R.   Co.  v.   Hall 

(1879)  92  Pa.  276,  37  Am.  Rep.  684.  (1888)    87  Ala.  708,  4  L.  R.  A.  710,  6 
''^Some   remarks   on   the   preposterous   So.  277,  and  Louisville  &  N.  R.  Go.  v. 

standard  of  vigilance  prescribed  for  the  Banks   (1894)   104  Ala.  508,  16  So.  547, 

servant   by   cases   of  this   type  will   be  the  doctrine  was  laid  down  that  a  serv- 

found  in  §  63b,  post.  ant  is  guilty  of  contributory  negligence 

"  This  is  undoubtedly  the  conception  if  through  inattention  or  forgetfulness 

of  the  court  in  the  Alabama  cases  cited  he  fails  to  inform  himself  as  to  the  po- 

in  note  4,  infra,  and  seems  to  express  sition  of  the  bridges  on  the  line,  after  he 

the   point   of   view    in    three    Virginia  has   been   put   on   inquiry  by  his   supe- 

cases:      Clark  v.  Richmond  d  D.  R.  Co.  riors,    or    fails    to    take    the    necessary 

(1884)    78  Va.  709,  49  Am.  Rep.  394;  steps  to  avoid  being  injured. 
Sheeler    v.     Chesapeake    &    0.   R.    Co. 
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servant  has  become  chargeable  with  a  knowledge  of  their  position  and 
characteristics,  he  must  avoid  them  at  his  peril  under  normal  cir- 
cumstances, when  there  is  nothing  to  divert  his  attention.  ^^  But  the 
applicability  of  this  doctrine  has  in  one  case  been  denied  under  cir- 
cumstances which  have  brought  the  court  very  near  the  position  taken 
in  those  decisions  which  have  been  already  referred  to.^^  The  con- 
verse principle  deduced  from  this  conception  is  that  a  train  hand  who, 
at  a  time  when  he  is  not  required  to  do  so,  either  by  the  orders  of  his 
superiors  or  by  the  demands  of  an  emergency  arising  in  the  manage- 
ment of  the  train,  stands  upon  a  car  which,  as  he  knows  or  ought  to 
know,  is  too  high  to  leave  room  to  enable  him  to  pass  safely  a  bridge 
which  the  train  is  about  to  reach,  is,  as  matter  of  law,  guilty  of  con- 
tributory negligence.-'* 

Still  another  theory  is  that  the  maintenance  of  such  structures 
always  warrants  the  inference  of  negligence  on  the  company's  part, 
and  that  the  contributory  negligence  of  the  servant,  if  relied  upon  as 
a  defense,  must  always  be  established  by  specific  evidence  unaided  by 
any  such  presumptions,  whether  absolute  or  qualified,  as  those  which 
arise  out  of  the  doctrines  adverted  to  in  the  preceding  paragraphs. 
As  adherents  of  this  theory  it  is  probably  permissible  to  cite  all  the 
courts  whose  decisions  are  cited  in  §§  69a  and  YOa,  post.  Such  a  point 
of  view,  of  course,  renders  it  still  more  impossible  than  under  the 
Kentucky  doctrine  to  debar  the  servant  from  recovery,  as  a  matter 
of  law,  for  the  reason  that  he  did  not  remember  the  precise  position 
of  the  train  with  regard  to  the  particular  bridge  which  caused  his 
injury.-*^® 

^°  In  Cincinnati  R.  Co.  v.  Sampson  can  be  no  recovery.''  This  decision  was 
(1895)  97  Ky.  71,  30  S.  W.  12,  and  quoted  with  approval  in  Southern  R. 
Louisville  d  N.  R.  Co.  v.  Cooley  (1898)  Co.  v.  Duvall  (1899)  20  Ky.  L.  Rep. 
20  Ky.  L.  Rep.  1372,  49  S.  W.  339,  the  1915,  50  S.  ^N.  535,  and  therefore  repre- 
eompany  was  held  to  be  guilty  of  wilful  sents  the  views  still  prevailing  in  Ken- 
neglect  as  to  a  brakeman  who  failed  to  tucky. 

stoop  because  his  attention  was  diverted  ^^  Southern  R.   Co.   v.   Duvall    (1899) 

by  an  emergency   requiring  prompt   ac-  20    Ky.  L.    Rep.   1915,   50    S.  W.    535; 

tion.     See     also     Nance     v.      Keuport  Derby  v.  Kentucky  C.  R.  Co.    (1887)    9 

News  &  M.  r.  R.  Co.   (1891)    13  Ky.  L.  Ky.  L.  Rep.  153,  4  S.  W.  303;  Jones  v. 

Rep.  554,  17  S.  W.  570.  Louisville  &  N.  R.  Co.    (1885)    82  Ky. 

"  In  Hughes  v.  Cincinnati,  N.  0.  &  T.  610. 

R.   Co.    (1891)    91    Ky.   528,    16   S.   W.  » On  this  ground  the  plaintifif  was  al- 

275,    where,    although    brakemen    were  lowed  to  recover  in  Wallace  v.  Central 

compelled  to  be  on  the  tops  of  cars   in  Vermont  R.  Co.    (1893)    138  N.  Y.  302, 

passing    through   a    certain    tunnel,  so  33  N.  E.  1069,  the  effect  of  which,  ac- 

that  they  might  control  the  speed  of  the  cording  to   two    later   cases,   is  that   a 

train,  tlie  court  laid  it  down  that  "if  train  hand  engaged  in  the  perfonnance 

the  deceased,  knowing  he  could  not  pass  of  some  duty  which  distracts  his  atten- 

through  these  tunnels  standing  upon  the  tion   cannot   be  adjudged   negligent,   as 

top   of   the   car,   neglected   to   take  the  a  matter  of  law,  because  he  is,  for  the 

usual  precaution  of  s.itting  down,  there  time  being,  unmindful  of  the  proximity 
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The  writer  has  no  hesitation  in  expressing  his  opinion  that,  when 
the  ordinary  conditions  of  traffic  and  the  circumstances  nnder  which 
servants  are  often  obliged  to  do  their  work  are  taken  into  account,  a 
railway  company  ought  not  to  be  considered  free  from  culpability  if 
the  track  and  its  appurtenances  are  laid  out  on  the  assumption  that 
the  attention  of  trainmen  will  never  be  diverted  at  times  when  they 
need  all  their  faculties  to  enable  them  to  avoid  danger,  or  that  the 
want  of  light  or  inclement  weather  may  not  render  the  task  of  self- 
protection  so  unusually  difficult  as  to  be  impossible.  It  follows, 
therefore,  that  just  as  an  apparatus  designed  to  support  a  heavy 
weight  is  not  adequate  unless  it  is  strong  enough  to  support  the  heav- 
iest weight  which  will  be  laid  upon  it  in  the  course  of  the  master's 
business,  a  structure  above  or  near  the  track  is  not  a  suitable  one  un- 
less it  is  so  placed  and  arranged  that  a  trainman  can  perform  with 
reasonable  safety  any  rightful  function  connected  with  his  duties,  at 
any  time  during  the  twenty-four  hours,  and  in  any  weather  that  is 
likely  to  be  encountered  on  the  railway  in  question,  even  though  his 
attention  may  be  in  some  measure  diverted  from  the  task  of  self-pro- 
tection by  some  special  emergency  which  produces  a  more  or  less  com- 
plete forgetfulness  of  the  perils  by  which  he  is  surrounded.  See, 
further,  §  63,  post. 

30.b.  —  and  by  each  servant  to  avoid  injuring  Ms  fellow  servants. — 
In  another  class  of  cases  the  theory  of  the  decision  in  the  master's 
favor  is  that  his  duty  is  fulfilled  if  the  instrumentalities  furnished 
are  reasonably  safe  so  long  as  they  are  carefully  used  by  the  fellow- 
servants  of  the  employee  whose  security  depends  upon  their  quality.^ 

of  a   certain     structure    to    the    track.  [18951    88    Hun,    359,    34   N.   Y.    Supp. 

Benthin  v.  lSIe^c  York  G.  &  B.  It.  R.  Go.  824 ) ,  the  ground  upon  which   recovery 

(1897)     24    App.    Div.    302,    48    N.    Y.  was  denied  was  simply  that  the  evidence 

Supp.  503;  Broivn  v.  New  York  G.  &  B.  was  not  sufficient  to  show  that  the  serv- 

R.  R.  Go.    (1899)    42  App.  Div.  548,  59  ant's  death  was  due  to  the  bridge.     In 

N.  Y.   Supp.    672.      The  Wallace  Case,  Greenlea.f  v.  Duhnqne  &  S.   G.    R.    Go. 

seems  to  be,  upon  the  facts,  inconsistent  (1871)    33  Iowa,  52,  where  a  brakeman 

with  an  earlier  ruling  by  the  supreme  was   injured   by  the   spout   of   a  water 

court  in  Fitzgerald  v.   New  York  G.  &  tank,    the   court   observed   that,    if   the 

B.  R.  R.  Go.   (1891)   59  Hun,  225,  12  N.  service  to  be  performed  by  him  was  of 

Y.   Supp.   932,  where  it  was  laid  down  a  character  to  require  that  his  exclusive 

that    a    brakeman    who  is   aware  that  attention  be  fixed  on   it,   and    that    he 

there  is  a  low  bridge  in  a  certain  place,  should   act  with   rapidity   and   prompt- 

and  that  there  are  no  warning  signals  ness,  it  could  hardly  be  expectei  that 

to  remind  him  of  its  existence,  must,  at  he  should  always  bear  in  mind  the  ex- 

his    peril,    take    proper  precautions  to  istence  of  the  defect,  or  be  prepared  at 

avoid  being  injured  by  it,  and  cannot  re-  all  times  to  avoid  it. 

cover  for  an  injury  caused  by  it,  on  the  ^  Burke  v.  Wilherhee  (1885)   98  N.  Y. 

ground   that   the   company   is   under    a  562,  followed  in  Goppins  v.  New  York  0. 

statutory  duty  to   provide  the  signals.  &  H.  R.  R.  Co.  (1887)  43  Hun,  26,  where 

On  the  final  appeal  of  this  case   ( [1897]  it  was  said  that  "it  may  not  be  left  to 

154  N.  Y.  263,  48  N.  E.  514,  Reversing  the   jury   to    say  what   switcnes,  what 
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Unless  the  work  is  of  such  a  nature  that  a  prudent  regard  for  the 
safety  of  the  servants  indicates  that  they  should  receive  special  in- 
structions, or  tliat,  while  doing  it,  they  should  be  placed  under  the 
contix)l  of  a  skilled  overseer,  the  master  has  a  right  to  assume  that, 
where  he  gives  them  a  task  to  perform,  and  leaves  the  method  of  per- 
fonnance  to  their  own  selection,  they  will  select  a  reasonable  and 
proper  method  for  the  performance  of  their  task.^ 

In  so  far  as  the  doctrine  now  under  consideration  is  applicable  to 
cases  of  this  type,  it  manifestly  overlaps  the  domain  of  the  familiar 
principle,  to  be  discussed  in  the  third  volume  of  this  treatise, —  viz., 
that  a  servant  cannot  recover  for  injuries  proximately  caused  by  a  co- 
servant's  carelessness  in  handling  the  agencies  supplied  by  the  master. 

31.  Negligence  inferable  where  instrumentalities  furnished  cannot  be 
safely  used  by  servants  exercising  ordinary  care. —  The  second  of  the 
propositions  formulated  in  §  28,  ante,  carries  with  it  the  inference 
that  there  is  negligence  on  the  master's  part  if  the  business,  as  con' 
ducted,  will  "inflict  damage  upon  those  who  are  guilty  of  no  neglect 
of  prudence."^     The  fact  that  a  dangerous  machine  could  be  safely 


patented  articles,  or  contrivance  shall 
be  used  by  a  railroad  company  in  order 
to  escape  liability  for  injury  to  an  em- 
ployee caused  by  the  negligence  of  a  co- 
employee."  Alford  V.  Metcalf  Bros.  & 
Co.  (1889)  74  Mich.  369.  42  N.  W.  52 
(the  use  of  a.  plank,  instead  of  a  skid 
with  hooks,  on  which  to  unload  boxes 
from  an  elevator  to  trucks  in  an  alley 
adjoining,  is  not,  in  itself,  negligence). 
An  employer  is  not  negligent,  as  mat- 
ter of  law,  becau.se  of  the  fall  of  a  scaf- 
fold which  was  adequate  to  the  work 
for  which  it  was  originally  erected,  but 
proved  inadequate  to  an  extra  strain 
which  was  put  upon  it  by  the  negligence 
of  fellow  servants,  and  was  not  contem- 
plated when  it  was  built.  Chicago 
Architectural  Iron  Works  v.  Nagel 
(1898)    80  111.  App.  492. 

-  Karr  Supply  Co.  v.  Kroenig  (1897) 
167  111.  560,  47  N.  E.  1051,  Reversing 
63  111.  App.  219  (master  not  liable  for 
injury  caused  by  attempting  to  lower  a 
heavy  cylindrical  tank  into  a  basement 
by  a  method  which  the  plaintiff  knew 
to  be  dangerous  without  a  larger  num- 
ber of  hands)  ;  Spencer  v.  Ohio  &  il.  It. 
Co.  (1892)  130  Ind.  181,  29  N.  E.  915 
(no  action  maintainable  where  a  serv- 
ant ordered  to  clean  an  engine  at  a  time 
when  it  is  standing  still  on  the  track 
goes  under  it,  and  is  injured  by  its  being 
put  in  motion).     When  a.  servant  has 


received  an  injury  through  a  defective 
appliance,  the  master  cannot  escape  lia- 
bility on  the  ground  that  another  serv- 
ant might,  by  the  use  of  some  unusual 
means,  hare  preventea  tne  accident. 
Texas  P.  It.  Co.  v.  Johnson  (1890)  70 
Tex.  421,  13  S.  W.  463.  There  a  tram 
was  derailed  because  Oie  spring  of  a 
switch  was  not  strong  enough  to  throw 
the  point  to  the  main  rail  and  hold  it 
there  when  the  lever  indicated  that  the 
rails  were  in  proper  position  for  the  pas- 
sage of  cars.  The  contention  of  the  de- 
fendant was  that  some  employee  might 
have  placed  the  switch  rail  in  proper 
position  by  the  use  of  an  axe  or  in  some 
other  way,  and  that  the  injury  was 
therefore  proximately  due  to  the  negli- 
gence of  a  fellow  servant. 

^Diamond  State  Iron  Co.  v.  Giles 
(1887)  7  Houst.  (Del.)  557,  II  Atl. 
189;  Bannah  v.  Connecticut  River  R. 
Co.  (1891)  154  Mass.  529,  28  N.  E.  68a 
(railway  company,  although  not  bound 
to  have  the  distance  between  a  switch 
rod  and  the  ground  the  least  that  will 
admit  of  the  working  of  the  switch,  is 
required  to  use  reasonable  care  in  seeing 
that  the  place  is  such  that  employees 
necessarily  passing  over  it  can  do  so 
safely  in  the  exercise  of  due  care)  ; 
Goodrich  v.  i\^etc  York  C.  &  R.  R.  R.  Co. 
(1889)  116  N.  Y.  398,  5  L.  R.  A.  750, 
22  N.  E.  397    (railway  company  liable 
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worked  by  a  careful  man  will  not  remove  the  liability  from  the  mas- 
ter.^ In  estimating  the  effect  of  this  doctrine  i!:  is  important  it 
should  be  remembered  that  a  master  is  not  entitled  to  rely  up  in  the 
assumption  that  a  servant  will  take  precautions  to  avoid  dangers  of 
which  he  has  no  knowledge."  An  inference  drawn  from  this  doctrine 
in  some  ca'jes  is  that  the  master  is  culpable  if  the  con-otruction  of  his 
machinery  or  the  location  of  dangerous  structures  is  such  that  the 
slightest  indiscretion  on  the  part  of  a  servant  may  prove  fatal.*  If 
thia  conception  were  consistently  carried  out,  it  is  clear  that  servants 
would  be  allowed  to  recover  in  some  large  and  important  classes  of 
cases,^ — notably  those  in  which  the  instrumentalities  which  caused  the 
injuries  were  uncovered  machinery,  low  overhead  bridges  on  railway 
lines,  structures  dangerously  near  to  railway  tracks,  and  unblocked 
frogs  and  guard  rails.  But  such  cases  are  controlled,  at  least  in  some 
courts,  by  other  considerations  the  practical  effect  of  which  is  to  re- 
quire the  servant  to  exercise  at  his  peril  a  degree  of  care  which  is  en- 
tirely beyond  the  capacity  of  ordinary  men.  See  §§  30a,  30b,  ante, 
and  §§  54,  63,  69,  70,  72,  post. 

32.  Master  entitled  to  rely  on  the  assumption  that  due  care  will  be 
used  by  strangers  with  whom  he  requires  his  servant  to  work. — Where 
an  employer's  own  servants  are  required,  in  the  course  of  his  business, 
to  work  in  combination  with  other  parties  for  the  performance  of 
something  in  which  he  and  those  parties  have  a  common  interest,  it  is 

for  injuiy  caused  by  bumpers  of  insuf-  the  same  effect,  Shaffer  v.  Haish  (1885) 

ficient  rigidity  and  strength  to  sustain,  110  Pa.   575j    1    Atl.    575;    Mississippi 

without    yielding,    the   shock   of    a.    car  River  Logging  Co.  v.  Schneider    (1896) 

backed  up,  without  undue  speed,  against  20  C.  C.  A.  .390,  34  U.  S.  App.  743,  74 

it  to  be  coupled)  ;    Texas  P.  R.   Co.  v.  Fed.     195;     Chicago    Anderson    Pressed 

McAtee   (1884)    61  Tex.  695    (car  brake  Brick  Co.  v.  Sohkowialc    (1892)    45  111. 

so  defective  as  not  to  operate  effectually  App.   317,   Affirmed   in    (1894)    148   111. 

with  proper  use) .     In  Norfolk  &  W.  R.  573,  36  N.  E.  572,  and  the  cases  as  to 

Co.  V.  Brown   (1895)   91  Va.  668,  22  S.  low  bridges  cited  in  §  30a,  b,  ante. 
E.    496,   the   court   qualified   its    ruling        ^  Boardman  y.  Brown  (1887)   44  Hun, 

that  the  use  of  cai-s  with  couplings  of  336. 

unequal  height  is  negligence  by  the  pro-  'Hawkins  v.  Johnson  (1885)  105  Ind. 
viso  that  the  difference  in  height  should  29,  55  Am.  Rep.  109,  4  N.  E.  172.  This 
not  be  so  great  as  to  allow  the  bumpers  principle  is  also  assumed  in  the  low- 
to  miss  each  other  altogether.  "It  is  a  bridge  cases  cited  in  §  30a,  b,  ante. 
part  of  the  implied  contract  between  ■*  Toledo,  W.  &  W.  R.  Co.  v.  Freder- 
master  and  servant  (where  there  is  only  icks  (1874)  71  111.  294  (couplings  rad- 
an  implied  contract)  that  the  master  ically  defective  where  the  drawbars  are 
shall  provide  suitable  instruments  for  so  short  as  to  endanger  an  employee 
the  son'ant  with  which  to  do  his  work,  going  between  the  cars)  ;  Chicago,  B.  & 
and  a  suitable  place  where,  when  exer-  Q.  R.  Co.  v.  Gregory  (1871)  58  III.  272 
cising  due  care  himself,  he  may  perform  (mail-catcher  near  the  track)  ;  Nadau 
it  with  safet}',  or  subject  only  to  such  v.  White  River  Lumber  Co.  (1890)  76 
hazards  as  are  necessarily  incident  to  Wis.  120,  43  N.  W.  1135  (uncovered 
the  business."  Sullivan  v.  India  Mfg.  cog  wheels), 
Qo.  (1873)  113  Mass.  396.  See  also,  to 
Vol.  I.  M  &  S.— 6. 
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not  negligence  for  him  to  act  on  the  assumption  that  they  will  exer- 
cise proper  care.^ 


'  In  Foley  v.  Chicago  &  N.  W.  R.  Co. 
(]882)  48  Mich.  622,  42  Am.  Rep.  481, 
12  N.  W.  879,  it  was  held  that  the  rep- 
resentatives of  a  railroad  switchman 
who  had  been  sent  by  the  defendant  to 
switch  a  car  owned  by  another  railroad 
company,  to  be  loaded  with  nitro-glycer- 
ine  by  the  consignor  of  that  company, 
and  who  was  killed  by  an  explosion 
caused  by  the  negligence  of  the  servants 
of  that  consignor,  could  not  recover  dam- 
ages. The  court  said:  "The  question, 
then,  seems  to  be  this:  Whether  de- 
fendant, in  complying  with  a  proper  re- 
quest from  another  railroad  company  to 
nin  for  it  a  short  distance  one  of  its 
cars,  to  be  loaded  with  an  article  which 
was  safe  when  properly  handled,  but 
exceedingly  dangerous  when  carelessly 
handled,  was  bound  to  assume  that  neg- 
ligence on  the  part  of  those  handling 
it  would  occur,  and  bound  to  take  meas- 
ures for  the  protection  of  its  servants 
on  that  assumption.  And  if  this  ques- 
tion shall  be  answered  in  the  affirmative, 


the  further  question  will  be  presented: 
What  measures  of  protection  could  the 
defendant  take,  short  of  absolute  re- 
fusal to  move  the  car  at  all?  The 
switchman  knew  what  was  to  be  loaded, 
and  had  a  general  knowledge  of  its 
qualities;  but  more  particular  and  spe- 
cific information  to  him  on  that  subject 
would  have  been  entirely  without  value. 
He  was  not  to  handle  the  nitro-glycerine, 
and  he  could  exercise  no  control  over  the 
action  of  those  who  were.  Caution  from 
him  on  the  subject  would  not  be  likely 
to  receive  attention  from  the  men  whose 
business  it  was  and  who  handled  it  con- 
stantly. The  only  caution  to  decedent 
which  could  have  been  of  the  least  serv- 
ice would  be  the  caution  to  keep  away 
altogether.  If  he  was  entitled  to  this, 
it  necessarily  follows  that  defendant 
should  have  refused  altogether  to  move 
the  car  over  its  track.  But  it  was  not 
claimed  on  the  argument  that  this  could 
have  been  properly  and  eveu  lawfully 
done." 


CHAPTEE  V. 

OBLIGATORY  QUALITY  OF  INSTRUMENTALITIES,  CONSIDERED  WITH 
REFERENCE  TO  THE  RIGHT  OF  A  MASTER  TO  CARRY  ON  HIS  BUSI- 
NESS IN  HIS  OWN  WAY. 

34.  Generally. 

35.  Master   is   not  bound   to   adopt   any   particular   instrumentalities   or 

methods. 
a.  Rule  stated  and  illustrated. 
6.  Instructions  required  by  the  rule, 
c.  Immaterial    that  the    instrumentality  adopted    requires  greater 

care  in  the  handling. 

36.  Rationale  of  this  principle. 

a.  An  application  of  the  doctrine  of  assumption  of  risks. 
6.  Rendered  necessary  by  the  jury  system  of  trials. 
c.  Master  not  an  insurer  of  the  servant's  safety. 

37.  Feasibility  of  th'j  changes  suggested;  evidential  significance  of. 

38.  Negligence  not  inferable  from  the  use  of  dissimilar  appliances  for  the 

same  purpose. 

39.  Master's  duty  to  introduce  new  appliances. 

40.  General  doctrine  not  a  protection  where  the  instrumentalities  are  of 

a  pattern  that  is  not  reasonably  safe. 
41. —  nor  where  they  are  specifically  defective. 
42. —  nor  where  the  risks  incident  to  using  them  were  not  fully  understood 

by  the  injured  person. 

34.  Generally. —  The  general  result  of  tlie  authorities  cited  thus  far 
is  that  the  extent  of  the  master's  responsibility  is  measured  and  de- 
fined by  these  two  fuadamental  principles, — that  he  is  bound  to  pro- 
tect his  servants  from  exposure  to  unnecessary  and  unreasonable 
risks,  so  far  as  he  can  do  so  by  the  exercise  of  ordinary  care,  and  that 
he  is  bound  to  provide  such  instrumentalities  and  to  adopt  such  meth- 
ods that  servants  who  exercise  ordinary  care  will  be  able  to  perform 
their  duties  in  reasonable  safety.  But  these  principles  are,  for  practi- 
cal purposes,  greatly  qualified  and  restricted  by  the  operation  of  the 
doctrines  discussed  in  the  three  following  chapters.  It  is  not  too  much 
to  say  that  the  actual  efiect  of  those  doctrines,  as  applied  by  the  courts 
to  certain  states  of  fact,  has  been  to  attach  to  the  terms  "unnecessary" 
and  "reasonable  safety"  an  arbitrary,  legal  signification  which  is  to- 
tally different  from  that  which  they  bear  in  the  language  of  common 
life,     Judged  by  the  standards  which  that  language  naturally  sug- 
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gests,  many  of  the  decisions  to  which  we  shall  have  occasion  to  refer 
— more  especially  those  Avhich  deny  the  servant's  right  to  recover  for 
injuries  caused  by  low  overhead  bridges  on  railways  and  structures 
in  close  proximity  to  the  track — can  only  be  regarded  as  amounting 
to  a  virtual  declaration  that  an  employer  may,  without  incurring  lia- 
bility, maintain  imminently  and  inherently  dangerous  instrumentali- 
ties which  can  be  usually  altered  without  serious  difficulty  or  incon- 
venience, and  which,  under  circumstances  which  will  inevitably  su- 
pervene with  more  or  less  frequency  in  the  course  of  a  ser\'ant's  em- 
ployment, render  it  virtually  impossible  for  him  to  escape  injury  by 
the  exercise  of  any  degree  of  care  which  can  fairly  be  exacted  from 
him. 

The  first  of  these  qualifying  and  restrictive  doctrines  which  claims 
our  attention  is  that  every  one  has  the  legal  "right  to  carry  on  a  busi- 
ness which  is  dangerous,  either  in  itself  or  in  the  manner  of  conduct- 
ing it,  if  it  is  not  unlawful,  and  interferes  with  no  rights  of  others, 
and  is  not  liable  to  one  of  his  servants,  who  is  capable  of  contracting 
for  himself  and  knows  the  danger  attending  the  business  in  the  man- 
ner in  which  it  is  conducted,  for  an  injury  resulting  therefrom."^ 
The  deduction  drawn  from  this  doctrine,  viz.,  that  "so  long  as  the 
premises  were  maintained  in  a  reasonably  safe  condition  the  defend- 
ants had  the  right  to  use  their  own  judgment  as  to  the  material  and 
the  method  of  construction  employed,"^  is  on  its  face  quite  unexcep- 
tionable. It  has  led  the  courts  to  harsh  conclusions  mainly  because 
they  have,  to  a  degree  which  the  present  writer  ventures  to  think  un- 
warrantable, excluded  juries  from  the  function  of  considering  the 
question  of  fact  involved  in  the  limitation  to  which  (as  is  shown  by 
the  above  statement  and  many  others  of  a  similar  tenor  which  occur 
in  the  cases  cited  in  this  chapter)  the  doctrine  is  STibject. 

35.  Master  is  not  bound  to  adopt  any  particular  instrumentalities  or 
methods. — a.  Rule  stated  and  illustrated. — From  the  above-stated  con- 

^Ladd  V.  New  Bedford  R.  Go.   (1876)  L.  ed.  1114,  7  Sup.  Ct.  Rep.  1166;  Sweet 

119  Mass.  413,  20  Am.  Rep.  331;  S.  P.  v.   Ohio   Coal  Co.    (1890)    78   Wis.   127, 

Coombs    V.    yew   Bedford    Cordage    Co.  9  L.  R.  A.  861,  47  N.  W.  182;  Tfee  Sara- 

(1869)    102  Mass.  572,  3  Am.  Rep.  506;  toga  (1898)  87  Fed.  349;  Osborne  v.  Le- 

SulUvan  v.  India  Mfg.  Co.    (1873)    113  Ugh   Valley   Coal   Co.    (1897)    97   Wis. 

Mass.   396;   Hayden  v.  Smithville  Mfg.  27,  71  N.  W.  814;  Casey  v.  Chicago,  St. 

Co.  (1861)  29  Conn.  548;  Rothv.  yortfi-  P.  M.  &  0.  R.  Go.   (1895)    90  Wis.  113, 

em    Pacific    Lumbering  Co.    (1889)    18  62  N.  W.  624. 

Or.   20.5,  22   Pac.   842;    Stone  v.   Oregon  ^McCarthy  v.  Shoneman    (1901)     198 

City  Mfg.   Co.    (1870)    4  Or.   52;    Ouin-  Pa.   568,   48   Atl.   493.     The  master  has 

ard  ^.  Knapp-Stout  <£  Co.  Go.   (1897)  95  the  right  to  exercise  a  "reasonable  judg- 

Wis.  482,  70  N.  W.  671;  WinJcJer  v.  St.  ment    and    discretion."  Morris    v.     Du- 

Louis  Basket  iG  Bocc  Co.  (1897)   137  Mo.  luth,  S.  S.  &  A.  R.  Go.   (1901)   47  C.  C. 

394,  38  S.  W.  921 ;  Tuttle  v.  Detroit,  G.  A.   661,   108  Fed.  747    (phrase  used  in 

JI,  4;  M.  R,  Cq,  (1887)  123  U,  S,  189,  30  sj^llabus  written  b^  court), 
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ception  of  the  extent  of  the  master's  obligations  is  drawn  the  very  im- 
portant practical  deduction,  constantly  reiterated  and  applied,  that 
he  cannot  be  charged  with  a  breach  of  the  duties  owed  to  his  servants, 
nimply  on  the  ground  that  a  safer  method  or  a  safer  instrumentality 
than  that  from  which  the  injury  resulted  was  available  and  might 
have  been  adopted  by  him.-'  In  other  words,  the  question  whether 
the  particular  machinery  provided  by  a  master  is  proper  and  suitable 
is  to  be  determined  by  its  actual  condition,  and  not  by  comparing  it 
with  other  machinery.-  Or,  as  the  doctrine  may  also  be  expressed  in 
more  general  terms,  evidence  which  merely  tends  to  show  that  the 
particular  accident  which  caused  the  injury  might  not  have  happened 
if  a  particular  precaution  had  been  taken  goes  for  nothing,  in  consid- 
ering the  question  of  legal  liability  on  a  charge  of  negligence.* 

""That  a  method  is  less  safe  than  v.  Husson  (1882)  101  Pa.  1,  47  Am. 
another  does  not  make  it  improper  to  be  Rep.  690,  the  trial  judge  had  charged  as 
used."  Dynen  v.  Leach  (1857)  26  L.  J.  follows:  "If  you  believe  that  the  de- 
Exch.  N.  S.  221,  per  Bramwell,  B.  A  ceased  was,  under  the  eireumstanees  of 
master  "is  not  required  to  adopt  any  this  case,  subjected  to  such  extraordi- 
particular  method  of  construction,  or  nary  risk,  which  the  company  could  have 
any  particular  contrivance  or  device,  in  avoided,  the  company  is  liable."  But 
order  to  be  in  the  exercise  of  ordinary  the  supreme  court  rejected  this  theory, 
care."  Chicago  &  E.  I.  R.  Co.  v.  Dris-  saying:  "We  cannot  agree  that  the 
coll  (1898)  176  111.  330,  52  N.  E.  921,  risk  to  which  an  employer  subjects  his 
Reversing  (1897)  70  111.  App.  91.  A  employee  suffices  to  impose  liability 
servant  cannot  recover  for  an  injury  re-  upon  the  former  as  being  extraordinary 
ceived  in  the  discharge  of  his  regular  in  character  merely  because  the  injury 
duties,  when  the  apparatus  which  he  in  a  particular  case  might  possibly 
was  required  t^  use  was  of  an  approved  have  been  prevented  by  some  different 
and  practical  kind,  was  familiar  to  him,  device.  Almost  all  accidents  could  be 
and  was  perfect  as  to  each  of  its  parts,  avoided  if  the  special  manner  of  their 
Murphy  v.  Ijake  Shore  d  M.  8.  R.  Co.  occurrence  could  be  foreseen."  To  the 
(1896)  67  111.  App.  527  (coupling  de-  same  effect  see  Glover  v.  Meinrath 
vices  not  similar,  and  therefore  harder  (1896)  133  Mo.  292,  34  S.  W.  72;  Friel 
to  couple).  The  furnishing  or  retention  v.  Citizens'  R.  Go.  (1893)  115  Mo.  503, 
of  an  instrumentality  of  peculiar  con-  22  S.  W.  498 ;  Muirhead  v.  Hannibal  d 
struction,  however  great  the  resulting  St.  J.  R.  Co.  (1888)  31  Mo.  App.  578 
danger  may  be,  cannot  be  imputed  as  (former  appeal  [1885]  19  Mo.  App. 
negligence.  See  Beaudin  v.  Central  Ver-  634)  ;  Young  v.  Virginia  &  N.  G.  Constr. 
mont  R.  Co.  (1891)  38  N.  Y.  S.  R.  473,  Go.  (1891)  109  N.  C.  618,  14  S.  E.  58; 
14  N.  Y.  Supp.  706.  Innes  v.  Milwaukee  (1897)  96  Wis.  170, 

"Wood  V.  Heiges  (1896)  83  Md.  257,  70  N.  W.  1064;  Chicago  <£■  G.  W.  R.  Go. 
34  Atl.  872.  "No  employer  by  any  im-  v.  Armstrong  (1895)  62  111.  App.  228; 
plied  contract  undertakes  that  his  build-  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lonegan 
ings  are  safe  beyond  a  contingency,  or  (1886)  118  111.  41,  7  N.  E.  55;  Rush 
even  that  they  are  as  safe  as  those  of  v.  Missouri  P.  R.  Co.  (1887)  36  Kan. 
his  neighbors,  or  that  accidents  shall  not  129,  12  Pac.  582,  and  the  cases  cited  in 
result  to  those  in  his  service  from  risks  the  following  notes  to  this  section  and 
which  others  would  guard  against  more  to  §  38,  post.  The  fact  that  there  is  a, 
effectually  than  is  done  by  him.  Nei-  difference  of  opinion  among  experts  as 
ther  can  a  duty  rest  upon  anyone  which  to  the  relative  safety  of  two  kinds  of 
can  bind  to  so  extensive  a.  responsibil-  apparatus  is  naturally  regarded  as  eon- 
ity."  Diamond  State  Iron  Co.  v.  Giles  elusive  against  the  inference  of  culpa- 
(1887)   7  Houst.  (Del.)   556,11  Atl.  189.   bility, — as  where  an  employer  was  held 

'  Augerstein  v.  Jones  (1891)  139  Pa.  not  negligent  towards  an  employee  in 
183,  2i  Atl.  24.     In  Northern  C.  R.  Co.   using  cross  pieces  to  raise  a  platform, 
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"It  is  not  the  duty  of  the  master  to  furnish  any  particular  kind  of 
tools,  implements,  or  appliances."* 

"The  test  is  not  whether  the  master  omitted  to  do  something  he 
could  have  done,  but  whether  in  selecting  tools  and  machinery  for 
their  use,  he  was  reasonably  prudent  and  careful ;  not  whether  better 
machinery  might  not  have  been  obtained,  but  whether  that  provided 
was  in  fact  adequate  and  proper  for  the  use  to  which  it  was  to  be  ap- 
plied."5 

The  true  question  for  the  jury  is  not  whether  the  master  could  have 
done  something  to  prevent  the  injury ;  but  whether  he  did  anything 
which,  under  the  circumstances,  in  the  exercise  of  ordinary  care  and 
prudence,  he  ought  not  to  have  done,  or  omitted  any  precaution  which 
a  prudent  and  careful  man  would  or  ought  to  have  taken.® 


although  it  might  have  been  more  easily 
accomplished  by  blocks  and  tackle.  East 
St.  Louis  Ice  &  Gold  Storage  Co.  v. 
Sculley  (1895)  63  111.  App.  147.  Com- 
pare M'Gill  V.  Boioman  (1890)  18  Sc. 
Sess.  Cas.  4th  series,  206,  cited  in  §  38, 
post. 

*Bohn  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1891)    106  Mo.  429,  17  S.  W.  580. 

'Stringham  v.  Hilton  (1888)  111  N. 
Y.  188,  sub  mom.  Stringham  v.  Stewart, 
1  L.  R.  A.  483,  18  N.  E.  870. 

'Leonard  v.  Collins  (1877)  70  N.  Y. 
90;  Hewitt  v.  Flint  &  P.  M.  R.  Co. 
(1887)  67  Mich.  61,  34  N.  W.  659.  For 
other  cases  in  which  the  principles 
stated  in  the  text  were  applied,  see 
Southern  P.  Co.  v.  Seley  (1894)  152  U. 
S.  145,  38  L.  ed.  391,  14  Sup.  Ct.  Rep. 
530  (use  of  unblocked  frogs  not  negli- 
gence as  matter  of  law)  ;  Morris  v.  Du- 
luth,  8.  S.  &  A.  R.  Co.  (1901)  47  C.  C. 
A.  661,  108  Fed.  747  (use  of  a  piece  of 
lumber  1  inch  thicker,  6  inches  wider, 
and  1  foot  longer,  than  the  customary 
blocking,  to  fill  the  space  between  a 
guard  rail  and  a,  main  rail,  is  no  evi- 
dence of  negligence  as  to  a  brakeman 
who  stumbles  over  it)  ;  Reichel  v.  New 
York  C.  &  H.  R.  R.  Co.  (1892)  130  N. 
Y.  682,  29  N.  E.  763  (negligence  not  in- 
ferable from  the  simple  fact  that  the 
relative  location  of  a  water  plug  and 
an  ash  pit  was  such  that  an  engine  could 
take  water  and  discharge  its  ashes  si- 
multaneously) ;  Oregon  Short  Line  <&  U. 
N.  R.  Co.  V.  Tracy  (1895)  14  0.  C.  A. 
199,  29  U.  S.  App.  529,  66  Fed.  931 
(railway  company  is  not  required  to 
clear  its  track  of  brush.  It  has  the 
right  to  suffer  it  to  grow  to  any  extent, 
provided  it  does  not  lead  the  employees 


into  an  undisclosed  danger)  ;  Gold- 
thwait  V.  Haverhill  &  G.  Street  R.  Co. 
(1894)  160  Mass.  554,  36  N.  E.  486 
(tracks  placed  so  close  together  and  so 
curving  in  opposite  directions  that  cars 
upon  them  will  come  together  do  not  im- 
port culpability)  ;  Smith  v.  St.  Louis, 
K.  G.  &  N.  R.  Co.  (1878)  69  Mo.  32,  33 
Am.  Rep.  484  (fact  that  there  was  an- 
other kind  of  rail  of  which  a  guard  rail 
might  have  been  constructed,  which 
would  have  been  safer  for  employees, 
and  would  equally  have  answered  its 
purpose,  held  not  to  be  sufficient  to  ren- 
der the  company  liable  for  an  injury 
caused  by  its  failure  to  use  that  other 
kind  of  rail)  ;  Brossman  v.  Lehigh  Val- 
ley R.  Go.  (1886)  113  Pa.  491,  57  Am. 
Rep.  479,  6  Atl.  226  (master  not  bound 
to  raise  a  low  bridge)  ;  M'Ghee  v.  North 
British  R.  Co.  (1887)  14  Sc.  Sess.  Cas. 
4th  series,  499  (railway  company  which 
changes  a  road  line  from  a  single  line 
worked  by  horses  to  a  double  line 
worked  by  locomotives  is  not  bound  to 
pull  down  and  rebuild  a  bridge  for  the 
mere  reason  that  the  alteration  brings 
the  stone  work  of  the  bridge  danger- 
ously near  the  track)  ;  Chicago  &  E.  I. 
R.  Go.  V.  Driscoll  (1898)  176  111.  330, 
52  N.  E.  921,  Reversing  (1897)  70  111. 
App.  91  (not  negligence  to  have  no  butt 
post  at  the  end  of  a  stub  switch)  ;  Grat- 
tis  V.  Kansas  City,  P.  &  G.  R.  Co. 
(1900)  153  Mo.  380,  48  L.  R.  A.  399, 
55  S.  W.  108  (maintenance  of  stub 
switch  not  negligence,  though  a  split 
switch  would  probably  have  prevented  a 
derailment)  ;  Ladd  v.  New  Bedford  R. 
Co.  (1876)  119  Mass.  412,  20  Am.  Rep. 
331  (absence  of  cheek  chain  on  railway 
cars;    negligence    not   predicable    of); 
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The  principle  thus  enunciated  is  available  as  a  protection  to  the 
master,  whether  the  conditions  charged  as  negligence  existed  in  the 
instrumentality   as   originally   supplied,   or  were  created  by   some 


Texas  &  P.  R.   Co.  v.  Minnidk    (1893) 
6  0.  C.  A.  387,  13  U.  S.  App.  520,  57 
Fed.    3C2    (smoke   stack    on   locomotive 
was    of    peculiar    design    and     allowed 
sparks  to  escape)  ;  D'Arcy  v.  Long  Is- 
land R.  Co.    (1898)    34  App.  Div.  275, 
54  N.  Y.  Supp.  553    (railroad  company 
not  liable  for  personal  injuries  sustained 
by  an  employee  who  was  injured  by  the 
falling  of  a  plank  or  iron  plate  extend- 
ing between  a  platform  and  a.  car,  while 
assisting  to  imload  the  ear,  although  it 
was  not  supplied  with  hooks  or  fasten- 
ings in  order  to  render  it  impossible  to 
slip  from  its  place)  ;    Conway  v.  Ean- 
nihal   &   St.   J.   R.  Go.   (1887)   24    Mo. 
App.  235    (evidence    not    admissible    to 
show  that  a  derrick  car  might  have  been 
more  safely  run  with  the  boom  pointing 
to  the  rear)  ;  Hamilton  v.  Chicago,  R.  I. 
&  P.  R.  Co.   (1894)   93  Iowa,  46,  61  N. 
W.  415   (railway  company  not  bound  to 
supply  hand  cars  of  any  particular  pat- 
tern) ;    Hayden  v.   Smithville  Mfg.   Co. 
(1861)    29  Conn.  548    (no  obligation  to 
fence  machinery)  ;  Foley  v.  Pettee  Maoh. 
Works    (1889)    149  Mass.  294,  4  L.  R. 
A.   51,   21   N.   E.   304    (servant  injured 
by  putting  his  hand  into  cogwheels  un- 
covered, but  in  plain  sight,  not  entitled 
to  recover  simply  because  the  machinery 
might  have  been  made  less  dangerous  by 
being  covered)  ;  Roclc  v.  Indian  Orchard 
Mills  (1886)   142  Mass.  522,  8  N.  E.  401 
(where  the  question  is  whether  defend- 
ant had  given  a  minor  servant  instruc- 
tions as  to  the  danger  of  the  machine,  it 
is  proper  to  exclude  evidence  that  a  gate 
might  have  been  put  in  front  of  the  cot- 
ton-winding machine  at  small  expense, 
or  that  the  machine  in  question,  and  an- 
other article  of  machinery  standing  over 
4  feet  distant,  might  as  well  have  been 
separated    further )  ;  Plunkett   v.  Dono- 
van (1891)   36  N.  Y.  S.  R.  91,  12  N.  Y. 
Supp.  454   (held  error  to  submit  to  the 
jury  the  question  whether  it  was  neg- 
ligence not  to  furnish  a  guard  to  a  ma- 
chine) ;  Tovmsend  v.  Langles   (1890)   41 
Fed.  919    (leaving    cogwheel    uncovered 
not  negligence  per  se)  ;  Kleinest  v.  Kun- 
hardt    (1893)    160  Mass.  230,  35  N.  E. 
458    (no  recovery  where  servant  slipped 
on  a  wet  and  slippery  floor  and  struck 
against  an  uncovered  pulley)  ;  Feely  v. 
Pearson  Cordage  Co.   (1894)    161  Mass. 
426,  37  N.  E.  368  (similar  facts)  ;  Cag- 


ncy  V.  Sannihal  &  St.  J.  R.  Co.  (1379) 
C9  Mo.  416  (railway  company  not  liable 
because  it  uses  a  single  former  in  its 
shops,  instead  of  a  double  one,  though 
the  latter  is  safer)  ;  Jacobson  v.  Corne- 
lius (1889)  52  Hun,  377,  5  N.  Y.  Supp. 
306  (omission  of  a  counter  shaft  and  a 
fast  and  loose  pulley,  which  would  have 
made  it  safer  to  connect  and  disconnect 
the  power  from  a  machine,  does  not  con- 
stitute actionable  neglisence)  ;  Joyce  v. 
Worcester  (1885)  140  "Mass.  245,  4  N. 
E.  565  (no  recovery  where  servant  was 
injured  by  the  fall  of  a  derrick  used  for 
drawing  up  the  shoring  planks  from  a 
sewer  after  it  had  been  filled  up,  the 
contention  being  that  hand  power  would 
have  been  safer  than  steam  power)  ; 
Rosa  V.  Volkening  (1901)  64  App.  Div. 
426,  72  N.  Y.  Supp.  236  (negligence  not 
inferable  from  the  mere  fact  that  a  der- 
rielc  which  fell  was  not  provided  with 
guy  ropes,  and  proved  to  be  too  light 
to  accomplish  the  work  for  which  the 
plaintiff  and  his  coservants  used  it)  ; 
Kemmerer  v.  Manhattan  R.  Co.  (1894) 
81  Hun,  444,  31  N.  Y.  Supp.  82  (em- 
ployer not  liable  for  an  injury  to  an  em- 
ployee resulting  from  a  collision  between 
trains  during  a  fog,  although  a  better 
system  for  giving  signals  during  fogs  is 
in  existence,  where  the  one  employed  by 
it  is  reasonably  safe)  ;  Berning  v.  Med- 
art  (1894)  56  Mo.  App.  443  (employer 
is  not  negligent  because  guards  fur- 
nished for  emery  wheels  used  for  cer- 
tain work  are  lighter  than  those  for 
emery  wheels  used  for  other  work,  where 
a  satisfactory  reason  for  the  difference 
exists,  as  shown  by  plaintiff's  own  evi- 
dence) ;  Winkler  v.  St.  Louis  Basket  & 
Box  R.  Co.  (1897)  137  Mo.  394,  38  S. 
W.  921  (no  recovery  where  brake  which 
caused  the  injury  was  perfect  of  its 
kind,  but  was  alleged  to  be  more  danger- 
ous than  another  pattern)  ;  Service  v. 
Shoneman  (1900)  196  Pa.  63,  46  Atl. 
292  (negligence  not  inferable  simply  be- 
cause a  boiler  which  burst  might  have 
been  made  safer  by  adding  certain  at- 
tachments) ;  McCarthy  v.  Shoeman 
(1901)  198  Pa.  568,  48  Atl.  493  (em- 
ployer cannot  be  charged  with  negligence 
because  a  passageway  and  steps  therein, 
in  the  basement  of  his  store,  on  which 
the  plaintiff  fell,  are  cut  out  of  the  solid 
earth,  instead  of  the  walk  being  made 
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change  In  the  method  of  usingJ  A  servant,  therefore,  will  not  be  al- 
lowed to  retain  any  verdict  in  his  favor  which  is  based  on  the  hypoth- 
esis that  negligence  is  imputable  to  the  master  because  his  instru- 
mentalities or  methods  do  not  answer  to  one  or  the  other  of  the  fol- 
lowing descriptive  epithets  and  phrases:  "Best;"^  "best  known;"® 
"best  possible;"^"  "best  of  known  or  conceivable;"^^  "newest  and 
best;"^^  "of  the  very  best  and  newest  device  attainable  ;"^^ 
"safest;""  "safest  kno-wm;"!'^  "safest  possible;"^'  "in  the  safest  pos- 

from  stone,  wood,  or  cement).  A  single  Pa.  1,  49  Atl.  341;  Louisville  <&  N.  R. 

ladder  of  120  feet  in  length,  for  the  pur-  Co.  v.   Orr    (1882)    84  Ind.  50;  Jenney 

pose    of    ascending    and    descending    a,  Electric   Light    &   P.     Go.    v.     Murphy 

shaft,  was  held  not  to  be  an  improper  (1888)    11.5  Ind.  mQ,  18  N.  E.  30;  Chi- 

appliance,  in  O'Xeill  v.  Wilson   (1858)  cago,  B.  &  Q.  R.  Co.  v.  Smith  (1885)   18 

20  Sp.  Sess.  Cas.  2d  series,  427.     Plain-  111.  App.  119;   Strattncr  v.  Wilmington 

tiff  contended  that  several  shorter  lad-  City  Electric  Co.    (1901;   Del.)    50  Atl. 

ders   with   landing   stages   should   have  57 ;   Burns  v.  Chicago,  M.  &  St.    P.    R. 

been  provided.     For  other  cases  to  same  Co.    (1886)    69  Iowa,  450,  58  Am.  Rep. 

effect,   see  also   §§   36,  39,  post.     Those  227,  30  N.  W.  25;  Wormell  v.  Maine  C. 

collected   in  chapter  vm.,  post,  declar-  R.  Co.  (1887)   79  Me.  397,  10  Atl.  49. 

ing    the    nonliability    of    railway    com-  °  Harley   v.     Buffalo     Car    Mfg.     Co. 

panics    for   injuries    due   to   permanent  (1894)    142  N.  Y.  31,  36  N.    E.    813; 

conditions,  such  as  low  bridges,   strvic-  Spencer  v.  Worthington  (1899)   44  App. 

tures  near  the  track,  etc.,  also  should  be  Div.  496,   60  N.   Y.   Supp.   873 ;    Walsh 

compared,  though  they  are  not  all  re-  v.      Commercial     Steam     Laundry     Co. 

ferred  directly  to  the  principle  now  un-  (1895)   11  Misc.  3,  31  N.  Y.  Supp.  833; 

der  discussion.     See  also  the  cases  as  to  Allison  Mfg.  Co.  v.  McCormiok    (1888) 

instructions,   in   subsec.    i,   infra.  118  Pa.  519j  12  Atl.  273. 

Two  Virginia  cases  carry  the  applica-  ^°  Hiclcey  v.  Taaffe   (1887)    105  N.  Y. 

tion   of   the  general   rule   further  than  26,  12  N.  E.  286;  Eldridge  v.  Atlas  8. 

many  courts  would  be  willing  to  go,  ex-  S.    Co.    (1890)   58    Hun,   96,    11    N.    Y. 

cept  in  so  far  as  the  decisions  might  be  Supp.  468;  O'Hare  v.  Keeler   (1897)   22 

deemed  justifiable  on  the  distinct  ground  App.  Div.  191,  48  N.'Y.  Supp.  376. 

that  the  risks  were  known  to  and  as-  ^'^  Stringham  v.  Hilton   (1888)    111  N. 

sumed  by  the  servants.     In  Stewart  v.  Y.  188,  sub  nom.  Stringham  v.  Stewart, 

Sewport  Hews  &  M.  Valley  Co.   (1890)  1    L.    R.    A.  483,  18    N.    E.  870;  Thorn 

80  Va.   988,   11  S.  E.  885,  approved  in  v.  New  York  City  Ice  Co.   (1887)   11  N. 

Richmond  &  D.  R.  Co.  v.  Risdon  (1891)  Y.  S.  R.  845. 

87  Va.  335,  12  S.  E.  786,  it  was  denied  "^  Titus  v.  Bradford,  B.  &  K.  R.  Go. 

to  be  negligence  for  a  railway  company  (1890)   136  Pa.  618,  20  Atl.  517  (a  mas- 

to  maintain  a  coal  chute  which  was  a  ter  is  not  bound  to  adopt  every  novelty 

"mantrap,"   if   it   is   of   first-class   con-  in  bridge  construction)  ;   Illick  v.  Flint 

struction.     In     Robinson     v.     Dininny  &  P.  M.  R.  Co.  (1888)   67  Mich.  632,  35 

(1868)    96  Va.  41,  30  S.  E.  442,  it  was  N.  W.  708    (not  negligence  to  maintain 

held  that  negligence  was  not  predicable  a  bridge  with  the  truss  2  feet  3  inches 

of  the  method  of  cleaning    out    an    old  from  the  sides  of  freight  cars), 

shaft  by  excavating  the  debris  from  a  '^^  Augerstein    v.     Jones     (1890)      139 

passage  which  entered  it  at  the  bottom.  Pa.  183,  21  Atl.  24. 

''Glover  v.  Meinrath    (1890)    133  Mo.  " Dynen  v.  Leach    (1857)     26    L.    J. 

292,  34  S.  W.  72.     In  this  case,  where  Exeh.  N.  S.  221;   Wormell  v.  Maine  C. 

the  risks  incident  to  the  use  of  a  com-  R.  Co.    (1887)    79  Me.  397,  10  Atl.  49; 

meal  dryer  were  altered  by  the  substi-  Payne  v.  Reese    (1882)     100    Pa.    301; 

tution  of  hot  water  for  steam.,   it  was  Diamond  State  Iron  Co.  v.  Giles  (1887) 

held  to  be  error  to  give  an  instruction  7  Houst.   (Del.)    556,  11  Atl.  189. 

which  allowed  the    plaintiff   to    recover  "'  Shadford  v.  Ann  Arbor  Street  R.  Co. 

unless  he  knew  or  ought  to  have  known  (1897)   111  Mich.  390,  69  N.  W.  661. 

of  the  change.  "  Ghicapo  Anderson  Pressed  Brick  Go. 

'Paijne  v.  Reese   (1882)   100  Pa.  .301:  v.  Sobkomah  (1892)  45  111.  App.  317. 
Kennedy  v.  Alden  Coal  Co.  (1901)   200 


35]        MASTER'S  felGHT  T6  DO  BUSINESS  IN  HIS  OWN  WAY. 


s:] 


sible  condition ;"^'^  "best  and  safest;"^*  "best,  safest,  or  newest;"^" 
"most  expensive;"^"  "most  approved ;"^^  "as  safe  as  can  be  pro- 
vided ;"^^  "best  and  most  improved ;"^^  "best  and  most  approved;"^'' 
"latest,  best  and  most  approved."^^  A  fortiori  is  a  jury  not  war- 
ranted in  finding  for  the  plaintiff  where  there  is  no  evidence  that  the 
alternative  arrangements  suggested  would  have  been  safer  than  those 
actually  adopted,  and  it  is  apparent  that  the  latter  were  reasonably 
safe.2« 

As  a  matter  of  procedure,  the  effect  of  tlie  principle  now  under  dis- 
cussion is  that  evidence  going  to  show  that  some  other  kind  of  instru- 
mentality' would  have  been  safer  and  better  than  that  which  caused 
the  injury  should  be  excluded.^^ 

h.  Instructions  required  by  the  rule. — The  subjoined  cases  indi- 
cate the  bearing  of  the  above-stated  principle  upon  the  correctness  or 
incorrectness  of  instructions  to  juries.^* 


"Diamond  State  Iron  Co.  v.  Giles 
(1887)  7  Houst.  (Del.)  556,  11  Atl.  189. 

^'  Porter  v.  Hannibal  d  St.  J.  R.  Co. 
(1879)    71  Mo.  66,  36  Am.  Rep.  454. 

'"  Mississippi  River  &  Logging  Co. 
V.  Schneider  (1896)  20  C.  C.  A.  390,  34 
U.  S.  App.  743,  74  Fed.  195. 

^'Bcrns  v.  Gaston  Gas  Coal  Co.  (1885) 
27  W.  Va.  285,  55  Am.  Rep.  304. 

'^Hewitt  V.  Flint  &  P.  M.  R.  Co. 
(1887)  67  Mich.  61,  34  N.  W.  659; 
Jenney  Electric  Light  &  P.  Co.  v.  Mur- 
phy  (1888)    115  Ind.  566,  18  N.  E.  30. 

^■nart  &  C.  Mfg.  Co.  v.  Tima  (1899) 
85  111.  App.  310. 

'''  Camp  Point  Mfg.  Co.  v.  Ballou 
(1874)    71  111.  417. 

'' Kreider  v.  Wisconsin  River  Paper 
&  Pulp  Co.  (1901)  .110  Wis.  645,  86  N. 
W.  662. 

'^  Davis  V.  Augusta  Factory  (1893)  92 
Ga.  712,  18  S.  E.  974.  In  Illinois  it  has 
been  laid  down  that  the  employer  is  not 
bound  "to  seek  and  apply  every  new  in- 
vention, but  must  adopt  such  as  is 
found,  by  experience,  to  combine  the 
greatest  safety  with  practical  use."  To- 
ledo, IF.  &  W.  R.  Co.  V.  Aslury  (1877) 
84  111.  429.  But  the  standard  desig- 
nated by  the  last  clause  of  this  state- 
ment has  been  explicitly  condemned. 
Sappenfield  v.  Main  Street  &  Agri.  Paris 
R.  Co.  (1891)  91  Cal.  48,  27  Pac.  590. 

"'Nolan  V.  Montana  C.  R.  Co.  (1901; 
Mont.)  63  Pac.  926.  The  contention 
there  was  that,  while  a  train  of  dirt 
cars  was  on  a  curve,  a  block  and  tackle 
should  have  been  provided  to  guide  the 
chain  which  pulled  the  plough  by  which 


they  were  unloaded.  At  the  time  of  the 
accident  the  chain  was  simply  laid  in  a 
groove  in  one  of  the  stake  sockets  on  the 
side  of  a  car,  and  thus  prevented  from 
being  pulled  towards  the  inside  of  the 
curve.  Compare  also  McGinnis  v.  Can- 
ada Southern  Bridge  Co.  (1882)  49 
Mich.  466,  13  N.  W.  819. 

"'  Kent  v.  Ta^oo  <&  M.  Valley  R.  Go. 
(1899)  77  Mias.  494,  27  So.  620;  Grava- 
dahl  V.  Chicago  Ref.  Co.  (1899)  85  111. 
App.  342;  Chicago  d  E.  I.  R.  Co.  v. 
Finnan  (1899)  84  111.  App.  383;  Con- 
way V.  Hannihal  &  St.  J.  R.  Co.  (1887) 
24  Mo.  App.  235. 

^'  Porter  v.  Hannihal  &  St.  J.  R.  Co. 
(1879)  71  Mo.  66,  36  Am.  Rep.  454  (ap- 
proving a  charge  to  the  effect  that  a 
railway  company  is  not  bound  to  pro- 
vide the  "best  and  safest  track,"  but 
only  to  use  ordinarj'  care  in  this  re- 
gard) ;  Kennedy  v.  4  Were  Coal  Co. 
(1901)  200  Pa.  1,  49  Atl.  341  (charge 
approved  was  that  the  master  was  not 
bound  to  furnish  the  "best"  appli- 
ances )  ;  Heicitt  V.  Flint  &  P.  M.  R.  Co. 
(1887)  67  Mich.  61,  34  N.  W.  659  (ap- 
proving an  instruction  that  "a  railroad 
company  is  not  bound  to  change  its  man- 
ner of  using  its  side  tracks")  ;  Auger- 
stein  V.  Jones  (1891)  139  Pa.  183,  21 
Atl.  24  (instruction  erroneous  by  which 
the  jury  was  told  that  if  the  accident 
could  have  been  prevented  by  screwing 
down  a  heavy  iron  plate  over  an  emery 
wheel  which  burst,  the  plaintiff  would 
be  entitled  to  recover)  ;  Muirhead  v. 
Hannibal  £  St.  J.  R.  Co.  (1885)  19  Mo. 
App.   634    (instruction    held    erroneous 
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c.  Immaterial  that  the  instrumentality  adopted  requires  greater 
care  in  the  handling. — If  tlie  facts  are  such  as  to  bring  the  case  with- 
in the  operation  of  the  general  principle,  culpability  will  not  be  predi- 
cated simply  from  the  fact  that  the  appliances  objected  to  cannot  be 


which  was  based  on  the  theory  that  evi- 
dence showing  the  manner  in  which  a 
derrick  car  was  run  in  a  wrecking  train, 
viz. — with  the  boom  pointing  forwards — 
was  not  the  safest  way  in  which  to  run 
it,  was  proof  of  negligence)  ;  Lyttle  v. 
Chicapo  £  W.  M.  R.  Go.  (1890)  84  Mich. 
289,  47  N.  W.  571  (held  proper  to 
charge  a  jury  that  a  railroad  company 
is  bound  to  furnish  for  its  employees 
and  the  transaction  of  its  business  rea- 
sonably safe  and  proper  rolling-stock 
and  locomotives,  and  appliances  thereto, 
and  a  competent  engineer  and  fireman, 
considering  all  the  circumstances  and 
nature  of  the  employment,  but  is  not 
bound  to  furnish  the  best  machinery  or 
men  that  can  be  procured)  ;  Tabler  v. 
Hannibal  i«  St.  J.  R.  Co.  (1887)  93  Mo. 
79,  5  S.  W.  810  (instruction  erroneous 
which  directs  the  jury  to  find  for  the 
plaintiff  if  the  defendant  railway  com- 
pany used  a  rope,  instead  of  a  chain, 
for  a  coupling  between  two  of  the  cars 
of  a  wrecking  train)  ;  Muirhead  v.  Han- 
nibal &  St.  J.  R.  Co.  (1890)  103  Mo. 
251,  15  S.  W.  530  (involving  same 
facts);  Glover  v.  Meinrath  (1896)  133 
Mo.  292,  34  S.  W.  72  (for  instruction 
held  erroneous  see  note  7,  supra) .  It 
is  error  to  qualify  a,  requested  instruc- 
tion that  it  is  not  negligence  for  a  rail- 
road company  to  use  cars  on  its  rail- 
roads and  in  its  yards,  the  couplings  or 
deadwoods  of  which  are  not  of  uniform 
or  equal  heights,  by  the  condition  that 
such  deadwoods  or  couplings  are  in 
other  respects  safe  appliances, — espe- 
cially where  there  is  no  allegation  or  is- 
sue that  the  couplings  or  deadwoods  are 
otherwise  unsafe.  Pennsylvania  Co.  v. 
Ebaugh  (1895)  144  Ind.  687,  43  N.  E. 
936.  In  Louisville  &  N.  R.  Go.  v.  Orr 
(1882)  84  Ind.  50,  the  trial  judge  in- 
structed the  jury  as  follows:  "It  would 
be  negligence  upon  the  part  of  the  de- 
fendant to  use  a  crab  for  hoisting  tim- 
bers, that  was  defective  in  its  construc- 
tion, when  said  crab  could  have  been 
made  complete  and  safe,  or  there  were 
others  to  be  secured  that  were  complete 
and  not  dangerous.  The  defendant  was 
bound  to  procure  the  best  crab  for  th<3 
purposes  it  was  used;  otherwise  the  de- 
fendant must  be  held  responsible  for  the 
injury  resulting  to   the  plaintiff  from 


the  use  of  such  defective  crab  without 
fault  or  negligence  on  the  part  of  the 
plaintiff."  The  supreme  court  said: 
"This  instruction  was  erroneous.  It  is 
not  negligence  necessarily  to  use  a.  de- 
fective machine.  The  master  does  not 
warrant  the  strength  or  safety  of  his  ma- 
chinery. He  only  undertakes  to  employ 
reasonable  care  and  prudence  in  selecting 
such  as  is  fit  for  the  purposes  intended, 
and  is  only  responsible  when  he  has  failed 
to  use  such  care.  When  an  injury  occurs 
from  the  use  of  defective  machinery,  it 
must  not  only  appear  that  the  machin- 
ery was  defective,  but  that  the  master 
was  either  negligent  in  its  selection  or 
in  continuing  to  use  it.  The  instruction 
in  question  informs  the  jury  that  the 
master  is  liable  if  the  machinery  is  de- 
fective; in  other  words,  that  the  use  of 
defective  machinery  is  negligence.  This 
instruction  renders  the  master  liable  if 
the  machinery  is  defective,  however 
much  care  and  prudence  have  been  ex- 
ercised in  its  selection  or  use,  and  not- 
withstanding the  fact  that  the  master 
may  be  ignorant  of  the  defects  in  the 
machine.  No  case  goes  to  this  extent." 
In  an  earlier  decision  by  the  same  coiu't 
the  following  instruction  was  approved: 
"It  is  the  imperative  duty  of  railway 
companies  to  adopt  and  use  all  im- 
provements in  cars  and  machinery  cal- 
culated to  insure  safety  to  employees 
and  passengers,  and  to  discard  all  in- 
secure and  dangerous  cars  and  machin- 
ery." St.  Louis  &  S.  E.  R.  Go.  v.  Ta- 
lirius  (1877)  56  Ind.  511.  This  ruling 
seems  to  have  confounded  the  measure 
of  care  owed  to  passengers  with  that 
owed  to  servants.  It  is  evidently  in- 
consistent with  the  ease  just  cited,  and 
has  been  condejnned  in  Lake  Shore  &  M. 
S.  R.  Co.  V.  McCormAck  (1881)  74  Ind. 
440;  Vmback  v.  Lake  Shore  &  M.  S.  R. 
Go.    (1882)    83  Ind.   191. 

An  instruction  to  the  effect  that  if, 
in  the  opinion  of  the  jury,  the  defend- 
ant, in  the  use  of  ordinary  care,  ought 
to  have  furnished  an  appliance  similar 
to  that  used  by  a  specified  person  who 
had  testified  in  the  ease,  they  should 
find  for  the  plaintiff,  is  not  open  to  the 
objection  that  it  is  equivalent  to  an  in- 
struction that  the  defendant  is  bound  to 
adopt  some  particular  improvement.  It 
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used  without  tlie  exercise  of  greater  care  than  usual  on  the  servant's 
part.^*     See  §§  SO  et  scq.,  ante. 

36.  Rationale  of  this  principle. —  (Compare  §§  55-5Y,  post.) — 
a.  An  application  of  the  doctrine  of  assumption  of  risl-:s. — Viewed 
from  one  standpoint,  this  principle  is  essentially  a  deduction  from  the 
principle,  to  be  developed  in  a  later  chapter  (xvii.),  that  a  servant  as- 


Is  still  left  to  the  jury  to  determine 
whether  the  defendant  has,  in  their 
opinion,  exercised  ordinary  care.  Wheel- 
er V.  Wason  Mfg.  Go.  (1883)  135  Mass. 
294.     In  Lowrimore  v.  Palmer  Mfg.  Go. 

(1900)  60  S.  C.  153,  38  S.  E.  430,  it 
■was  held  that  a  requested  instruction 
that  the  operation  of  all  machinery  is 
always  attended  with  more  or  less  dan- 
ger was  properly  refused,  as  such  in- 
struction was  a  mere  statement  of  fact. 
But  quwre,  considering  that  this  state- 
ment was  merely  introductory  to  the 
assertion  of  the  doctrine  ttiat  the  ground 
of  liability  is  not  danger,  but  negli- 
gence. 

'"Indianapolis,  B.  &  W.  R.  Co.  v. 
Flanigan  (1875)  77  111.  365  (double 
buffers  in  railway    cars)  ;   The  Serapis 

(1892)  2  C.  C.  A.  102,  8  U.  S.  App.  49, 
51  Fed.  91  Reversing  (1891)  49  Fed. 
393  (which  required  more  care  to  op- 
erate it  than  some  more  modern  ma- 
chines). In  Ft.  Wayne,  J.  £  S.  B.  Go. 
V.  Gildersleeve  (1876)  33  Mich.  133, 
this  particular  phase  of  the  general 
principle  was  thus  lucidly  expounded  by 
Judge  Cooley,  in  a  case  where  a,  train 
hand  was  injured  owing  to  the  fact  that 
an  old  car  was  much  lower  than  those 
commonly  used  by  the  railway  com- 
pany: "The  car  which  was  the  cause 
of  the  injury  in  this  case  was  not  in  it- 
self dangerous  or  unfit  for  use.  In 
coupling  it  with  other  cars,  peculiar 
caution  was  requisite,  making  it  more 
liable  to  cause  injury  than  would  a  car 
of  more  modem  construction.  Its  use, 
therefore,  made  the  employment  more 
dangerous  than  it  otherwise  would  be. 
In  that  particular  the  case  may  be  com- 
pared to  that  of  a  farmer  who,  with 
knowledge  on  the  part  of  himself  and 
those  in  his  employ  that  a  horse  he  has 
had  in  use  is  disposed  to  be  fractious 
and  unmanageable,  continues  neverthe- 
less to  use  him  in  his  business.  It  may 
be  compared  to  that  of  the  merchant 
who  continues  to  make  use  of  a  fluid 
for  light,  when  something  else  which  is 
within  his  reach  has  been  demonstrated 
by  experience  to  be  safer.     So  far  as  we 


can  perceive,  the  case  of  the  manufac- 
turer would  not  be  different  in  princi- 
ple who  should  continue  the  use  of  a 
building  which,  in  the  event  of  a  con- 
flagration, would  subject  his  employees 
to  greater  risks  than  would  one  of  dif- 
ferent construction.  Comparisons  in- 
numerable might  be  made  with  this  case 
in  all  the  avocations  of  life.  Now,  any 
rule  on  this  subject  must  be  a  general 
rule,  and  not  one  to  be  applied  to  rail- 
road companies  alone.  It  will  be  per- 
ceived that  the  risk  in  the  ease  was 
such  as  would  affect  only  the  person 
employed,  and  that  whatever  duty  was 
imposed  by  the  circumstances  upon  any- 
one could  have  had  reference  only  to 
such  persons.  The  ease  is  consequeiitly 
divested  of  any  question  except  such  as 
would  concern  the  relation  of  master 
and  servant,  and  the  same  rule  would 
govern  the  case  that  would  govern  were 
the  question  to  arise  between  the  farm- 
er, the  mechanic,  or  the  manufacturer 
and  the  persons  in  his  employ.  And 
treating  it  as  a  question  of  such  broad 
application,  we  do  not  perceive  any 
ground  upon  which  the  plaintiff's  case 
can  safely  be  planted,  which  comes 
short  of  this:  That  the  employer  is 
under  obligation  to  his  servants  under 
all  circumstances  to  make  use  of  the 
safest  known  appliances  and  instru- 
ments, and  is  responsible  for  any  fail- 
ure to  discard  what  is  not  such,  and  to 
supply  its  place  with  something  safer. 
Any  doctrine  so  far  reaching  as  this 
would  manifestly  be  destructive  of  the 
general  rule,  and  would  almost  make  the 
employer  the  guarantor  of  his  servant's 
safety  in  his  employ.  But  under  any 
less  serious  responsibility  it  would  be 
impossible  to  sustain  a  judgment 
against  this  defendant  upon  the  sole 
ground  of  a  failure  to  discontinue  the 
use  of  this  car.  In  any  light  in  which 
the  question  can  be  viewed,  no  breach 
of  duty  can  be  charged  against  the  de- 
fendant, unless  it  be  the  duty  to  make 
the  employment  as  safe  for  the  persons 
employed  as  was  possible." 
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sumes  all  the  ordinary'  and  obvious  risks  of  the  service.^  In  all,  or 
nearly  all,  the  cases  in  which  the  master's  exemption  from  liability 
has  been  put  upon  this  ground,  the  ser\'ant's  knoAvledge,  actual  or  con- 
structive, of  the  risk,  has  been  adverted  to  as  one  of  the  elements  in- 
volved.^ The  connection  between  the  two  principles  is  indicated  by 
such  forms  of  statement  as  this :  That  the  servant  assumes  the  risk  of 
injury,  not  only  from  the  perils  ordinarily  incident  to  his  service,  but 
also  from  special  hazards  existing  because  of  the  particular  means  or 
method  used  by  the  master  in  the  conduct  of  his  business,  of  which 
the  servant  is  informed,  or  Avhich  ordinary  care  would  disclose  to 
him.^     Under  this  aspect  of  the  doctrine  its  justification  is  to  be  de- 

'  So  expressly  stated  in  Renne  v. 
United  States  Leather  Go.  (1900)  107 
Wis.  305,  83  N.  W.  473;  Anderson  v. 
Illinois  G.  R.  Co.  (1899)  109  Iowa,  524, 
80  N.  W.  561;  Bonnet  v.  Galveston,  H. 
&  S.  A.  R.  Go.  (1895)  89  Tex.  72,  33  S. 
W.  334. 

^  See,  for  example,  Ladd  v.  Islcw  Bed- 
ford R.  Go.  (1876)  119  Mass.  412,  20 
Am.  Rep.  331:  Fish  v.  Fitchburg  B.  Go. 
(1893)  158  Mass.  238,  33  N.  E.  510; 
Thain  v.  Old  Colony  R.  Go.  (1894)  161 
Mass.  353,  37  N.  K.  309;  Olsen  v.  An- 
drews (1897)  168  Mass.  261,  47  N.  E. 
90;  Hewitt  v.  Flint  d  P.  M.  R.  Co. 
.  (1887)  67  Mich.  61,  34  N.  W.  659;  An- 
thony V.  Leeret  (1887)  105  N.  Y.  591, 
12  N.  E.  561;  Robinson  v.  Dininny 
(1898)   96  Va.  41,  30  S.  E.  442. 

"  Burnham  v.  Concord  ti  M.  R.  Co. 
(1896)  68  N.  H.  567,  44  Atl.  750.  "He 
who  enters  the  service  of  another  with 
the  machinery  and  implements  of  the 
employer's  business  in  a  given  condi- 
tion, with  knowledge  of  such  condition, 
waives  any  claim  upon  the  employer  to 
furnish  other  and  greater  safeguards." 
Bay  den  v.  Smithville  Mfg.  Go.  (1861) 
29  Conn.  548.  "Where  the  employer 
and  the  employee  are  equally  competent 
to  judge  of  the  risks  and  hazards,  and 
both  have  equal  knowledge  of  the  sur- 
roundings, the  employer  cannot  be  culp- 
ably negligent  as  towards  the  employee, 
although  the  work  may  be  dangerous  or 
hazardous,  and  although  it  might  be 
made  safer  by  the  employer  if  he  should 
choose  to  do  so."  Rush  v.  Missouri  f. 
R.  Co.  (1887)  36  Kan.  129,  12  Pae.  582. 
"If  a  servant,  knowing  the  hazards  of 
his  employment  as  the  business  is  con- 
ducted, is  injured  while  engaged  there- 
in, he  cannot  maintain  an  action  against 
the  master  for  the  injury  merely  on  the 
around  that  there  was  a  safer  mode  in 


which  the  business  might  have  been  eon- 
ducted,  the  adoption  of  which  would 
have  prevented  the  injury."  Simmons 
V.  Chicago  &  T.  R.  Co.  (1884)  110  111. 
340.  In  Richards  v.  Rough  (1884)  53 
Mich.  212,  18  N.  W.  785,  the  court, 
after  asserting  the  right  of  the  employer 
to  conduct  his  business  in  his  own  way, 
proceeded  thus :  "There  is  no  question 
in  this  case  but  that  the  injured  party 
had  as  much  knowledge  of  the  machine 
and  appliances  used,  and  of  all  the  cir- 
cumstances relating  to  the  machinery 
and  its  safety,  as  did  the  defendants  or 
their  foreman.  There  is  no  showing  in 
this  case  that  defendants  or  their  fore- 
man did  not  use  ordinary  care  and  pru- 
dence in  protecting  the  plaintiff  against 
dangers  not  within  his  knowledge  or  ob- 
servation and  the  accident  of  which  he 
complains,  and  this  is  all  they  were  re- 
quired to  do.  The  risks  and  dangers, 
whatever  they  were,  so  far  as  the  record 
shows,  were  voluntarily  assumed  by  the 
plaintiff,  and  no  question  is  made  but 
that  he  was  fully  capable  of  under- 
standing and  appreciating  them ;  and  in 
such  case  the  risk  was  his,  whatever  it 
might  be.  No  employer  by  an  implied 
contract  undertakes  that  his  machinery 
and  appliances  are  safe  beyond  a  con- 
tingency, or  even  that  they  are  as  safe 
as  those  of  others  using  the  same  kind 
of  machinery,  'or  that  accidents  shall 
not  result  to  tliose  in  his  service  from 
risks  which  perhaps  others  would  guard 
against  more  effectually  than  it  is  done 
by  him.'  Not  only  did  the  injured 
party  in  the  case  know  all  the  danger 
there  was  in  using  the  machine  that  the 
employers  or  their  agents  knew,  but  his 
position  was  such  that  if  any  change 
occurred  or  was  made  involving  an  in^ 
crease  of  danger  he  would  be  the  first 
to  see  it;  and  if  he  continued  his  serv- 
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duced,  in  the  last  analysis,  from  considerations  referable  to  that  hypo- 
thetical condition  of  social  and  economic  freedom  which  is  assumed 
to  prevail  in  the  countries  where  the  common  law  is  administered.* 


ice  after  such  change  without  protest, 
it  would  be  at  his  option,  and  if  injured 
he  would  be  remediless." 

The  following  remarks  in  a  dissenting 
judgment  in  Young  v.  Syracuse,  B.  &  N. 
Y.  R.  Go.  (1899)  45  App.  Div.  296,  61 
N.  Y.  Supp.  208,  will  be  found  suggest- 
ive: "In  the  prevailing  opinion  the 
general  rule  is  recognized  that  the  em- 
ployee assumes  apparent  risks.  The 
learned  judge  then  proceeds  to  say  that 
this  rule  has  no  application  where  the 
master  has  not  fulfilled  the  obligation 
which  rests  upon  him  to  exercise  a  rea- 
sonable degree  of  care  in  fiimishing  his 
servants  safe  places  in  which,  and  suit- 
able appliances  and  machinery  with 
which,  to  perform  the  services  required 
of  them.  In  this,  to  my  mind,  is  found 
the  fundamental  error  in  this  decision. 
If,  before  an  employee  can  be  held  to 
have  assumed  the  apparent  risks  of  the 
place  provided  for  him  in  which  to 
work,  the  master  is  bound  to  use  rea- 
sonable care  to  make  that  place  safe,  the 
doctrine  of  the  assumption  of  apparent 
risks  is  stripped  of  its  vitality,  and 
means  nothing.  The  jury  may  then  say 
whether  the  master  has  the  right  to  use 
machinery  and  appliances  that  are  not 
of  the  latest  pattei-n,  and  whether  his 
failure  to  provide  the  best  machinery 
and  latest  appliances  is  not  a  violation 
of  his  duty  to  use  reasonable  care.  But 
to  provide  for  just  this  condition,  tho 
doctrine  of  assumed  risks  has  arisen 
and  found  its  place  in  the  law  of  negli- 
gence. The  master  may  provide  such 
place  to  work  and  such  machinery  as  he 
shall  choose.  If  the  servant  under- 
takes the  employment,  and  continues 
therein,  he  assumes  such  risks  as  are 
incident  to  the  situation  and  obvious." 
See  also  the  cases  cited  in  §§  54  et  seq., 
post. 

In  Ragon  v.  Toledo,  A.  A.  &  N.  M.  R. 
Co.  (1893)  97  Mich.  265.  56  N.  W.  612, 
the  decision  that  the  defendant  was  not 
bound  to  ballast  a  side  track  was  put 
partly  on  the  ground  that  it  had  a  right 
to  assume  that  its  employees  would  ob- 
serve the  conditions, — modifying  some- 
what the  effect  of  what  was  said  on  the 
first  appeal  (1892),  91  Mich.  379,  51  N. 
W.   1004. 

In  one  of  the  Massachusetts  decisions 
filready    cited,    Holmes,    J.,  summed  up 


the  situation  with  regard  to  one  partic- 
ular class  of  cases:  "It  is  necessary 
for  railroad  companies  to  put  up  struc- 
tures near  enough  to  their  tracks  for  it 
to  be  possible  for  persons  on  the  trains 
to  come  in  contact  with  them.  .  .  . 
There  must  be  some  point  within  the 
lijnit  which  it  is  possible  for  a  man  on 
a  train  to  reach,  at  which  the  railroad 
company  has  a  right  to  build  without 
notice,  and  to  assume  that  those  on  the 
trains  will  keep  out  of  the  way.  Every- 
one knows  that  there  is  danger  as  soon 
as  he  gets  outside  of  the  line  of  the 
train."     Thain    v.     Old    Colony   R.   Go. 

(1894)  161  Mass.  353,  37  N.  E.  309.  It 
must  be  admitted,  we  think,  that  the 
learned  judge  is  not  very  happy  in  the 
choice  of  the  parallel  instances  adduced 
to  corroborate  his  conclusions.  There 
is  no  inconsistency  in  conceding  that 
parallel  tracks  may  with  propriety  be 
built  so  close  to  each  other  that  an  em- 
ployee putting  his  person  outside  the 
cars  traveling  on  one  of  the  tracks  is  In 
danger  of  being  stnick  by  those  travel- 
ing on  another,  and  in  denying  at  the 
same  time  that  a  railway  company  is  en- 
titled to  build  scattered  structures  dan- 
gerously close  to  its  lines.  A  perfectly 
satisfactory  differentiating  element  is 
furnished  by  the  fact  that  in  the  one 
case  the  danger  is  created  by  conditions 
which,  as  they  subsist  along  the  whole 
length  of  the  track,  the  train  hands  are 
never  permitted  for  a  moment  to  for- 
get; while  in  the  other,  as  the  servant 
is  required  to  encounter  a  number  ol 
separate  and  distinct  hazards  as  these 
present  themselves  at  irregular  inter- 
vals along  a  strip  of  space  elsewhere 
free  from  obstructions,  he  is  very  apt, 
at  critical  conjunctures,  to  forget  the 
existence  of  the  particular  one  which 
it  most  concerns  him  to  remember. 
Compare  §  63,  post.  The  analogy  of 
the  passenger  is  still  more  irrelevant, 
for  the  obvious  reason  that  it  is  scarce- 
ly possible  to  conceive  of  circumstances 
under  which  there  can  be  any  call  of 
duty  which  would  justify  him  in  being 
outside  a  car,  while  in  the  case  of  train 
hands  the  necessity  for  assuming  such 
a  position  is  constantly  arising. 

*  See  Bethlehem     Iron      Co.   v.    Weiss 

(190O)   40  C,  C.  A-  270,  100  Fe^-  45, 
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A  doctrine  based  upon  this  foundation  evidently  finds  its  most  ap- 
propriate field  of  action  in  those  conditions  which  are  normal  and 
permanent.  An  employer,  it  is  laid  down,  owes  a  servant  no  duty  to 
change  the  construction  and  arrangement  of  his  plant  in  those  parts 
which  were  in  good  repair  and  plainly  visible  when  he  entered  into 
the  contract  of  employment.  It  is  one  of  the  implied  terms  of  the 
contract  that  the  work  shall  be  done  with  the  construction  and  perma- 
nent arrangements  which  then  appeared.''  ISTumerous  exemplifica- 
tions of  this  conception  will  be  found  in  the  cases  cited  in  chapter 
VIII.,  post. 

h.  Rendered  necessary  hy  the  jury  system  of  trials. — In  many  of 
the  cases  the  principle  now  under  discussion  is  referred  to  another 
consideration,  which  places  it  upon  a  foundation  which  is  entirely 
distinct  from  and  independent  of  that  supplied  by  the  theory  of  an  as- 
sumption of  the  risk, — viz.,  that,  under  the  common-law  system  of 
procedure,  the  effect  of  adopting  a  different  principle  would  be  to  in- 
vest the  particular  jury  which  might  happen  to  be  impaneled  with  the 
function  of  determining  absolutely,  in  each  and  every  instance, 
whether  the  instriimentality  or  method  of  work  which  caused  the  in- 
jury was  as  safe  as  it  ought  to  have  been.  It  is  asserted  that,  under 
many  circumstances,  a  jury  is  not  an  appropriate  body  to  decide  such 
a  question.*     The  argument  which  is   supposed  to  be  conclusive   in 

'  Lemoine     v.     Aldrich     (1900)      177  mraiber  they  require  for  carrying  on  the 

Mass.  89,  58  N.  E.   178.     Compare  the  business  of  the  line;   and  the  question 

language  used  in  Ball  v.   Wakefield  &  proposed  was  not  a  proper  one  for  the 

S'.  Street  R.  Co.    (1901)    178  Mass.  98,  jury."     It  has  also  been  laid  down  that 

59  N.  E.  668 ;   Phelps  v.  Chicago  <&  N.  the   determination   of   such   engineering 

W.  R.  Co.   (1899)    122  Mich.  171,  81  N.  questions  as  the  propriety  of  having  a 

W.   101,  84  N.  W.  66.  very  sharp  curve  in  a  yard  should  not 

"  The  earliest  case  in  which  this  as-  be  left  to  the  varying  and  uncertain 
pect  of  the  principle  is  adverted  to  opinion  of  jurors.  Tuttle  v.  Detroit,  G. 
seems  to  be  SUpp  v.  Eastern  Counties  H.  &  M.  R.  Co.  (1887)  122  U.  S.  189, 
R.  Co.  (1853)  9  Exch.  223,  3  0.  30  L.ed.  1114,  7  Sup.  Ct.  Rep.  1166. 
L.  Rep.  185,  23  L.  J.  Exch.  N.  S.  This  is  a  strong  case,  as  the  curve  in 
23,  where  it  was  held  not  to  be  a  question  was  so  sharp  that  the  draw- 
question  for  the  jury  whether  the  heads  of  ears  ran  past  each  other  when 
number  of  servants  employed  by  the  they  met.  That  the  jury  is  not  preclud- 
defendant  was  sufficient  for  the  per-  ed  from  considering  all  questions  of  en- 
formance  of  the  work.  "As  between  the  gineering,  see  §  68c,  post,  note  7. 
public  and  the  company,"  said  Alder-  It  is  error  to  submit  to  a  jury  the  ques- 
son,  B.,  "tlie  former  may  be  the  proper  tion  whether  a  siding  was  properly  con- 
judges  of  the  number  of  servants  re-  structed  with  respect  to  security  against 
quired;  but  that  is  not  so  between  the  a  ear  being  blown  out  on  the  main  track, 
company  and  their  own  servants."  Twitchell  v.  Orand  Trunk  R.  Co.  (1889) 
"This  is  an  attempt,"  said  Parke,  B.,  39  Fed.  419,  following  Tuttle  v.  Detroit, 
"to  cast  upon  the  jury  the  duty  of  fix-  O.  H.  d  M.  R.  Co.  supra.  That  engi- 
ing  the  number  of  servants  which  a  rail-  neering  questions  are  not  proper  ones 
way  company  ought  to  have;  but  in  a  for  a  jury  to  decide  was  also  declared 
case  like  the  present  the  company  are  in  Chicago  &  E.  I.  R.  Co.  v.  DriseoU 
themselves    the    proper   judges   of   the  (1898)    176  111.  330,  52  N.  E-  921,  I?e- 
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favor  of  denying  the  servant  the  privilege  of  having  his  rights  consid- 
ered upon  this  basis  is  that,  if  juries  were  permitted  to  apply  the  test 
of  comparison  in  this  manner,  the  views  of  different  juries  in  the 
same  jurisdiction  as  to  the  significance  of  facts  substantially  identi- 
cal might  be  entirely  antagonistic,  the  result  being  that  it  would  be 
impossible  to  obtain   any  fixed    standard    of  adequacy  and    safety/ 


versing  (1897)  70  111.  App.  91  (use  of 
butt  post  on  stub  switch ) .  It  has  been 
held,  however,  that  an  instruction  in  an 
action  for  injuries  to  an  employee  in  an 
iron  manufactory,  that  the  jury  cannot 
undertake  to  say  how  defendant's  rail- 
road shall  be  located,  what  will  answer 
its  purposes,  and  what  will  not,  is  erro- 
neous, as  calculated  to  unduly  restrict 
the  legitimate  inquiry  of  the  jury. 
Weiss  V.  Bcthlehrm  Iron  Co.  (1898)  31 
0.  C.  A.  363,  59  U.  S.  App.  627,  88  Fed. 
23. 

'  McOinnis  v.  Canada  Southern  Bridge 
Co:  (1882)  49  Mich.  466,  13  N.  W.  819, 
where  Cocley,  J.,   said:     "The  plaintiff 
had  no  right  to  ask  the  court  and  jury 
to   regard   a   single   consequence  of  the 
adoption  of  the  device,  and  to  condemn 
the  management    of    the    railroad  com- 
pany on  so  narrow  a  view    of    its    con- 
duct, but    it   was    his  business  to  show 
that,  on  a  survey  of  the  whole  field,  the 
use-  of  the  block  was  prudent,  and  that 
it  guarded  against  dangers  in  one  direc- 
tion without  the  introduction  of  perils 
in    another.     Without    that    showing  it 
seems  very  manifest  that,   as   the  evi- 
dence stood,  there  was  no  case  made  for 
the    adoption    of    the    proposed    device. 
Railroading  is  at  best  a  business  with 
many    dangers,    and    scarcely  any  ma- 
chine, implement,  or  expedient  made  use 
of  in  it  but  is  liable  at  some  times  and 
under    some    circumstances    to    imperil 
hitman  lives.     Suppose    the    block    had 
been  made  use  of,  and  an  accident  had 
occurred  which   was   thought  to  be  at- 
tributable to  it;  how,  on  the  plaintiff's 
theory,  would    the    defendant    have  ex- 
cused   itself    for  adopting    it?     A  jury 
verdict  in  favor  of  its  use  in  a  previous 
case  could  be  no  protection,  for  a  ver- 
dict  makes    no     precedent,    and    settles 
nothing  but  the  immediate  controversy 
to  which   it  relates;    the  next  jury   on 
precisely  similar   facts  is  at  liberty  to 
find    to    the    contrary.     The   defendant 
wotild  therefore  be  compelled  to  defend 
its  adoption  of    the    block    by  showing 
that  it  tended  to  make  the  management 
of  trains  more  safe.     But  if  the  plain- 
tiff in  the  suit  were  to  proceed  to  show 


— what   fully   appears    in     this     case — 
that,  though  the  device  had  been  known 
for  several  years,  the  experts  in  charge 
of  railroads  the  country  over,  naturally 
solicitous  as  they  must  be,  on  grounds 
of  personal  interest,  if  not  of  humanity, 
to  diminish  the  risks  to  life,  had  failed 
to   be    convinced    of   the    expediency   of 
making  use  of  the  block,  this   showing 
would  have  made  out  a  case  against  the 
defendant  which    could    not    well  have 
been  answered.     The  prima  facie  show- 
ing that  the  device  had  been  hastily,  if 
not  heedlessly,  adopted,  would  certainly 
have  been  very  strong;   and  if  the  two 
cases    charging    respectively    negligence 
in  rejecting  and  then  in  adopting  the 
same  device  could  go  to  successive  ju- 
ries, we  might  witness  the   instructive 
result  of  a  verdict  against  the  defend- 
ant   in    both."     In    Richards    v.  Rough 
(1884)   53  Mich.  212,  18  N.  W.  785,  the 
court  reasoned    thus:     "The    testimony 
does  not  show  or  tend  to  show  that  the 
machinery   from   the  use   of   which  the 
injury  occurred  was  defective  either  in 
construction     or     for    want    of    repair; 
neither    does    it    appear    that    anything 
could  have  been  done  to  the  machine  by 
the  defendants  to  guard  against  danger 
of  accidents  more  than  was  done.     All 
machinery  is  dangerous  to  a  greater  or 
less  extent,  and  particularly  when  oper- 
ated by  steam.     The  defendants  had  to 
select     the     kind     of     machinery     they 
wished  in  conducting  their  business.  At 
this  day,  when  inventions  of  machinery 
are    of   daily    occurrence,    frequently    a 
large  number    of    different    kinds     are 
made  to  accomplish  the  same  purpose, 
and  great  difference  of  opinion  exists  as 
to  the  kind  best  adapted  to  the  use  in- 
tended, in  the  minds  of  men  well  skilled 
in     their     construction    and    use.     The 
comparative     merits     of     the    different 
kinds,  whether  as  to  safety  or  utility, 
are  questions  most    difficult    to    solve; 
and  to  say  that   it  shall  be  left  to   a 
court  or  jury  to  determine  in  any  given 
case  which  kind   a  manufacturer   shall 
use  in  order  to  avoid  liability  in  case 
of  an    accident    to  an    employee    while 
using  it  would  be  imposing  a  duty  upon 
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Tlie  ease  with  which  witnesses  can  be  found  to  testify  on  either  side 
as  to  such  a  matter  has  also  been  referred  to  as  an  important  consid- 
eration in  this  connection.* 


the  court  and  an  injustice  upon  the 
party,  alike  intolerable.  A  manufac- 
turer must  be  permitted  to  choose  the 
machinery  he  desires  to  use,  and  to  con- 
trol his  business  in  his  own  way,  pro- 
vided he  does  no  unlawful  act.  He  may 
use  new  or  old  machinery,  according  to 
his  liking,  and  if  it  is  sound,  well  made, 
and  kept  in  repair  he  will  not  be  liable 
for  an  accident  occurring  to  an  em- 
ployee using  it,  so  long  as  the  only 
cause  alleged  is  that  there  is  a  better 
and  safer  kind  of  machinery  used  for 
the  same  purpose."  So  in  Harlcy  v. 
Huffalo  Car  ilfq.  Co.  (1804)  142  N.  Y. 
31,  36  X.  E.  813,  we  find  Earl,  J.,  rea- 
soning thus:  "Suppose,  under  the  cir- 
cumstances which  exist  here,  the  de- 
fendant had  adopted  one  of  the  other 
fasteners  for  this  particular  belt,  and 
an  accident  had  happened  from  its 
parting ;  there  would  have  been  substan- 
tially the  same  evidence  for  the  jury 
and  the  same  claim  could  have  been 
made  which  is  now  made,  that  there  was 
a  question  of  fact  for  the  juiy  as  to  its 
negligence  in  making  the  selection.  This 
judgment  cannot  be  affirmed  without 
subjecting  the  master  in  such  a  ease  as 
this  to  the  risk  of  liability  for  injuries 
from  the  parting  of  a  belt  moving  ma- 
chinery in  his  shop,  whatever  fastener 
he  may  use,  because  if  he  uses  one  kind, 
according  to  the  evidence  in  this  case, 
it  is  easy  to  find  persons  who  will  tes- 
tify that  from  their  experience  and  ob- 
servation some  other  kind  was  better." 
In  Boyd  v.  Harris  (1806)  176  Pa.  484, 
35  Atl.  222,  the  court  argued  as  fol- 
lows :  "This  case  presents  a  question, 
the  importance  of  which  extends  far  be- 
yond the  present  parties  and  the  judg- 
ment to  be  entered  herein.  It  is  wheth- 
er the  location  of  the  permanent  struc- 
tures along  a  line  of  railroad  necessary 
to  accommodate  its  business  is  to  be  de- 
termined by  the  railroad  company  or  by 
a  petit  jury.  If  by  the  former,  they 
may  be  located  with  reference  to  the 
convenient  and  economical  use  of  the 
railroad  and  the  accommodation  of  its 
traffic.  If  by  the  latter,  these  consid- 
erations will  be  lost  sight  of,  aad  the 
proper  location  will  be  a  shifting  one,  to 
be  settled  by  each  successive  jury  in  ac- 
cordance with  its  own  notions  and  the 
peculiar  features  of  the  case  on  trial. 


One  jury  may  hold  a  given  location  to  be 
safe  and  proper.  The  next  jury  may  hold 
it  to  be  unsafe  and  therefore  improper. 
There  are  many  such  structures  neces- 
sary to  the  operation  of  a  line  of  rail- 
road. Among  the  more  importantof  them 
may  be  mentioned  the  bridges,  station 
houses,  grain  elevators,  warehouses,  wa- 
ter tanks,  coal  chutes,  cattle  chutes,  sig- 
nal stations,  and  tool  houses.  The  po- 
sition of  these  buildings  with  reference 
to  the  track  of  the  railroad,  their  size, 
and  the  mode  of  construction  must  be 
deteiTTiined  with  reference  to  their  pur- 
pose and  their  convenient  use  as  a  neces- 
sary part  of  the  physical  plant  of  the 
railroad  company.  \A'here  they  shall 
he  placed  and  how  they  shall  be  ar- 
ranged are  questions  that  belong  to  the 
railroad  company  as  truly  as  the  loca- 
tion of  the  switches  and  sidings,  or  of 
the  track  itself;  and  the  discretion  of 
its  officers  is  no  more  under  the  control 
of  a  petit  jury  in  the  one  case  than  in 
tlie  other.  This  discretion  is  to  be  ex- 
ercised in  view  of  the  conformation  of 
the  surface;,  the  character  of  the  busi- 
ness to  be  accommodated,  and  the  con- 
venience of  the  servants  and  employees 
by  whom  it  is  to  be  carried  on.  It  is 
part  and  parcel  of  the  work  of  construc- 
tion, and  is  governed  by  the  same  prin- 
ciples." In  Bethlehem  Iron  Co.  v. 
Weiss  (1000)  40  C.  C.  A.  270,  100  Fed. 
45,  the  court,  after  laying  do^vn  the 
general  rules  of  law  prescribing  the  du- 
ties of  the  master  and  the  reciprocal 
undertakings  of  the  servant,  proceeded 
to  explain  that  these  rules,  "while  they 
limit,  do  not  deprive  the  master  of,  the 
right  to  manage  and  conduct  his  busi- 
ness according  to  his  own  judgment; 
and  this  is  true,  even  though  his  meth- 
ods be  more  dangerous  than  others  that 
might  be  adopted.  The  so-called  rule 
of  a  reasonably  safe  place,  in  order  to 
be  fitted  into  the  structure  of  the  law 
of  master  and  servant,  must  be  so  lim- 
ited and  qualified  by  these  other  rules 
to  which  we  have  been  referring  as  not 
to  be  inconsistent  with  them ;  otherwise, 
it  cannot  be  recognized  as  a  rule  of  law. 
It  cannot  be  permitted  to  sanction  the 
turning  over  to  a  jury  the  determination 
in  every  case  of  what  is  'a  reasonably 
safe  place,'  and  thus  substitute  its  vary- 
ing judgment  as  to  bow  a  business  jnust 
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This  line  of  argument  is  plausible,  but  scarcely  satisfactory.  The 
reasons  thus  adduced  are  doubtless  sufficient  to  justify  an  extremely 
free  exercise  of  the  right  to  control  or  set  aside  verdicts,  to  the  end 
that  something  like  reasonable  uniformity  in  the  law  may  be  secured. 
But  they  do  not,  it  is  siibmitted,  constitute  an  adequate  basis  for  such 
a  broad  generalization  as  that  embodied  in  a  principle  which  virtually 
amounts  to  a  declaration  that  a  jury  ought  never  to  be  permitted  to 
consider  the  question  of  a  defendant's  negligence  with  reference  to 
the  feasibility  of  procuring  a  safer  kind  of  instrumentality.  In  the 
practical  administration  of  the  law,  it  is  always  difficult,  and  often 
impossible,  to  disentangle  the  question  of  reasonable  safety  from  that 
of  comparative  safety,  and  if  the  triers  of  fact  are  not  allowed  to  con- 
sider the  latter  question,  the  former  one  is  apt  to  be  thriTst  into  the 
background  and  unduly  neglected.  A  more  logical  as  well  as  a  more 
equitable  rule  would  therefore  seem  to  be  this, — that  evidence  tending 
to  show  that  a  safer  instrumentality  might  have  been  used  has  an  ap- 
preciable bearing  upon  the  question  whether  the  one  actually  used  was 
reasonably  safe,  and  may  or  may  not  be  conclusive,  according  to  the 
other  elements  presented  by  the  case. 

c.  Master  not  an  insurer  of  the  servant's  safety. — A  third  consid- 
eration which  has  been  adverted  to  as  affording  a  support  for  the 
principle  is  that  a  different  rule  would  practically  create  a  require- 
ment that  "employers  should  provide  such  machinery  as  would  suffice 
to  insure  their  employees  against  accidents."*     But  this  statement  is 

be  carried  on,  for  the  lawful  judgment  manner  of  construction  of  a,  railroad  is 

of  the  owner  or  manager,  who  may  have  proper  or  not.     A  verdict  is  not  a  prece- 

performed  his  duty  in  the  premises,  as  dent,  and    is    not    binding    on  another 

prescribed  by  the  well-established  rules  jury.   One  jury  might  find  the  oonstruc- 

of    law    above    adverted    to.     With  the  tion  a   proper  one,  while  another  jury 

possible  exception  of  some  extreme  con-  might  find  it  an  improper  one,  and  the 

ceivable    cases,    the     master    who     has  important  engineering  question    of    the 

conformed  to  these  rules  of  law  has  per-  manner  of  constructing  a  railroad  would 

formed  his  duty  as  to  furnishing  a  safe  thus  be  left  to  the  varying  and  uncer- 

place  for  the  workmen  to  work  in,  even  tain  opinions  of  jurors.     The  only  ques- 

though  it  may  be  more  dangerous  than  tion  proper  to  submit  to  a  jury  in  such 

it  might  be  made  to  be."     In  Chicago  &  cases   is   whether  the  premises   as  they 

E.  I.  II.  Go.  V.  Vriscoll   (1898)    176  111.  existed  at  the  time  of  the  injury  were 

330-334,  52  N.  K.  921,  Reversing  (1897)  reasonably    safe."     See     also    Titus     v. 

70  111.  App.  91,  the  court  said:      "Pub-  Bradford',  B.   &  K.   It.   Co.    (1890)    136 

lie  policy  does  not  require  courts  to  lay  Pa.  618,  20  Atl.  517;   Chicago  &  G.  W. 

dovvp  any  rule  as  to  the  manner  of  con-  R.  Co.  v.  Armstrong  (1896)  62  111.  App. 

struction   of   railroads.     The  hazardous  228. 

ch.iracter  of  the  business  of  operating  a  'Rush  v.   Missouri  P.  R.  Co.    (1887) 

railroad,  and  the  danger  to  life,  body,  36   Kan.    129,   12   Pac.   582. 

and  limb  of  employees  thereon,  may  well  '  Augerstcin  v.  Jones    (1891)    139  Pa 

call   for   specific   legislation   having   for  183,    21    Atl.    24.     Compare    Tahler    v. 

its  object   the  protection   of  the  person  Hannibal  &    St.  J.    R.    Co.    (1887)    93 

of  the  employee    and    of    the  traveling  ilo.   79,  5   S.   W.   810,  where  the  court, 

public;  and  yet  it  is  not  a  question  for  in   a   case  of  this  type    (see  above  for 

a  court  to  submit  to  a  jury  whether  the  facts),  took  oojasion  to  declare  that  the 
Vol  I.  M.  &  S.— 7. 
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manifestly  founded  on  a  false  conception.  The  proposition  that  the 
master  is  bound  to  supply  a  certain  instrumentality  because  it  is  the 
best  and  safest  available  is  not  logically  equivalent  to  the  proposition 
that  he  is  bound  to  insure  the  servant's  safety.  Even  if  the  master 
were  compelled,  at  his  peril,  to  use  instrumentalities  answering  that 
description,  there  would  still  be  a  greater  or  less  residuum  of  risks 
which  would  not  be  covered  by  the  obligation  thus  imposed. 

37.  Feasibility  of  the  changes  suggested;  evidential  significance  of. — 
(Compare  general  principle  discussed  in  §  23,  ante.)  In  some  cases 
the  fact  that  the  instrumentality  which  caused  the  injury  would  have 
performed  its  functions  equally  well  if  the  suggested  improvement 
had  been  made  is  mentioned  as  one  of  the  elements  going  to  show  that 
it  was  negligent  to  maintain  the  existing  arrangements.-'  In  others 
the  court  mentions,  as  one  of  the  reasons  for  absolving  the  defendant, 
the  impossibility  of  doing  the  required  work  with  the  instrumentality 
if  it  had  been  altered  in  the  manner  proposed.^     In  others  the  im- 


master  is  not  an  insurer.  In  Young  v. 
Burlington  Wire  Mattress  Go.  (1890) 
79  Iowa,  415,  44  N.  W.  693,  the  court 
asserted  the  principle  that  a  master  is 
not  required  to  use  appliances  so  con- 
stmcted  that  no  injury  can  be  inflicted 
by  them  under  any  circumstances. 

^  See,  for  example,  Renne  v.  United 
States  Leather  Co.  (1900)  107  Wis. 
305,  83  N.  W.  473  (steam  pipe  above 
track  might  have  been  raised  without 
impairing  its  efficiency). 

^Sisco  V.  Lehigh  &  H.  R.  Go.  (1895) 
145  N.  Y.  296,  41  N.  E.  90  (error  to 
submit  liability  of  railway  company  to 
jury,  where  a  brakeman  is  injured  by 
collision  with  a  mail  crane  having  a 
stationary  arm  of  a  pattern  similar  to 
that  used  by  extensive  lines  of  railroad, 
and  it  could  not  be  placed  further  from 
the  track  and  perform  the  service  for 
which  it  is  designed,  although  some 
other  railroads  use  a  crane  with  a  mov- 
able arm  which  rises  or  falls  automati- 
cally when  not  in  use;  the  evidence  be- 
ing that  the  cranes  with  stationary 
arms  are  preferable  to  the  others  be- 
cause they  permit  a  greater  space  be- 
tween the  end  of  the  arm  and  the  side 
of  the  car.  [1894]  75  Hun,  582,  Re- 
versing 27  N.  Y.  Supp.  671).  A  rail- 
road company  is  not  guilty  of  negli- 
gence in  failing  to  erect  any  barriers 
around  the  pits  used  by  its  employees 
in  its  round  house,  where  it  would  be 
impossible  to  erect  barriers  and  do  thu 
work  about  an  engine  which  is  intended 


when  the  pits  are  used.  McDonnell  v. 
Illinois  G.  R.  Go.  (1898)  105  Iowa,  459, 
75  N.  W.  336.  In  a  recent  case  the 
court,  in  holding  that  the  owner  of  a 
mill  is  not  guilty  of  negligence  in  main- 
taining in  the  mill  yard,  not  on  or  near 
the  passageway  leading  to  and  from  the 
mill,  a.  cistern  or  reservoir  used  in  the 
business,  protected  by  a  coping  extend- 
ing entirely  around  the  same,  and  a 
chain  fence  which  extends  but  partly 
around,  a  gap  being  necessary  for  the 
proper  use  of  the  cistern, — remarked 
that  the  cistern  was  as  thoroughly  pro- 
tected as  could  reasonably  be  expected, 
considering  the  uses  to  which  it  was 
jjut.  McGann  v.  Atlantic  Mills  (1898) 
20  R.  I.  566,  40  Atl.  500.  See  also 
Keenan  v.  Waters  (1897)  181  Pa.  247, 
37  Atl.  342  (employer  not  liable  for  an 
injury  to  an  employee  while  engaged  in 
operating  a  laundry  machine  which  had 
no  guard  rails  and  could  not  be  oper- 
ated with  guard  rails,  but  was  in  per- 
fect working  condition  and  of  a  kind  in 
general  use,  merely  because  other  ma- 
chines differently  constructed  and  fur- 
nished witii  guard  rails,  the  operation 
of  which  would  be  less  dangerous,  are 
in  use)  ;  Tisch  v.  Birsch  (1898)  32  App. 
Div.  635,  52  N.  Y.  Supp.  1076  (em- 
ployer maintaining  an  elevator  cannot 
be  charged  with  negligence  upon  the  the- 
ory that  he  permitted  a  screw  which 
held  one  end  of  a  bar  which  guarded  an 
entrance  to  the  elevator  shaft  to  be- 
come loose,  thus  allowing  a  play  of  the 
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practicability  of  employing  the  suggested  device  in  connection  with 
the  instrumentality  in  question  is  adverted  to.^ 

But  it  would  seem  that  the  only  real  significance  which  can  justifi- 
ably be  ascribed  to  these  circumstances  is  merely  that  of  corrobora- 
tive factors.  There  does  not  seem  to  be  any  logical  ground  for  as- 
serting that,  when  the  suitability  of  an  appliance  is  being  gauged  with 
reference  to  the  safety  of  a  servant,  it  may  be  material  to  ascertain 
Avhether  the  changes  indicated  were  possible,  consistently  with  the 
continued  use  of  that  particular  kind  of  appliance.  If  the  master  is 
not  protected,  independently  of  this  consideration,  by  the  general 
principles  treated  in  this  and  the  two  ensuing  chapters,  there  is  a 
clear  obligation  on  his  part  to  change  the  appliance  in  some  way  cal- 
culated to  secure  greater  safety,  and  the  obvious  conclusion  is  that, 
if  the  appliance  cannot  be  operated  after  the  proposed  improvements 
are  made,  it  ought  to  be  discarded  altogether. 

38.  Negligence  not  inferable  from  the  use  of  dissimilar  appliances  for 
the  same  purpose. —  The  mere  fact  that  a  master  uses  simultaneously 
different  types  of  the  same  kind  of  appliance  does  not  import  culpabil- 
ity. The  risks  arising  from  this  difference  are  deemed  to  have  been 
assumed  by  the  servant,  provided  they  are  apparent  and  may  be  de- 
tected without  any  special  skill  and  knowledge.^  He  acts,  therefore, 
within  his  rights  when  he  makes  a  portion  of  some  particular  class 
of  his  instrumentalities  more  secure  by  adopting  a  new  device,  while 
he  leaves  unchanged  the  rest  of  the  instrumentalities  of  that  class. 
The  contingency  that  such  a  partial  alteration  may  be  made  is  a  risk 

bar,  which  permitted  it  in  its  descent  erence  to  the  fact  that  "the  arrangement 
to  pass  outside  instead  of  into  a  hasp  was  an  indispensable  part  of  the  stage 
on  the  other  side  of  the  entrance,  ren-  mechanism."  That  the  impracticability 
dering  it  necessary  to  guide  the  bar  by  of  making  a  change  is  always  an  ele- 
hand  into  the  hasp,  where  it  was  abso-  ment  to  be  considered  by  the  jury,  see 
lutely  essential  to  the  use  of  the  bar  Maxwell  v.  ZdarsJci  (1900)  93  111.  App. 
that  there  should  be  enough  play  to  per-    334. 

mit  it  to  pass  outside  of  the  hasp).  In  °As,  where  it  wag  denied  to  be  negli- 
some  cases  where  the  absence  of  a  guard  gence  not  to  have  a  "shifter"  for  the 
to  a  machine  has  been  denied  to  be  neg-  purpose  of  pulling  a,  belt  on  to  a  fixed 
ligenee,  the  impracticability  of  operat-  pulley,  the  evidence  being  that  such  a 
ing  it  with  a  cover  has  been  emphasized  device  can  only  be  used  in  moving  belts 
arguendo.  Palmer  v.  Harrison  (1885)  from  fixed  to  loose  pulleys.  Toung  v. 
57  Mich.  182,  23  N.  W.  624;  Mackin  v.  Burlington  Wire  Mattress  Go.  (1890) 
Alaska  Refrigerator  Co.  (1894)  100  79  Iowa,  415,  44  N.  W.  693.  It  is  a 
Mieh.  276,  58  N.  W.  999.  But  the  de-  question  for  the  jury  whether  a  belt 
cisions  seem  to  be  independent  of  this  shifter  should  have  been  used,  where  the 
factor.  The  case  of  Seymour  v.  Maddox  evidence  as  to  its  utility  and  practica- 
(1851)  16  Q.  B.  326,  20  L.  J.  Q.  B.  N.  bility  is  conflicting.  McDougall  v. 
S  327,  15  Jur.  723  (see  §  2,  ante),  was  Ashland  Sulphitc-Filre  Co.  (1897)  97 
explained  bv  Mr.  Justice  Erie  in  Roh-  Wis.  382,  73  N.  W.  327. 
erts  v  Smith  (1857)  2  Hurlst.  &  N.  ^Peirce  v.  Bane  (1897)  27  C.  C.  A. 
213,  26  L.  J.  Exch.  N.  S.  319,  3  Jur.  N.  361,  53  U.  S.  App.  297,  80  Fed.  988. 
S.  469,  as  having  been  decided  with  ref- 
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incidental  to  the  duties  of  a  servant  hired  while  the  original  devices 
were  alone  in  use,  and  is  therefore  one  of  the  risks  assumed  by  him.^ 
A  fortiori  must  the  master  be  regarded  as  free  from  culpability  where 
the  evidence  clearly  shows  that  several  methods  are  in  general  use,  the 
choice  being  a  matter  of  judgment,  depending  on  the  surrounding 
conditions.  The  law  then  allows  him  absolute  discretion  to  select  ac- 
cording to  his  own  judgment.^  A  master  is  not  liable  merely  because 
an  appliance  which  he  furnishes  is  novel,  and  requires  a  different 
kind  of  management  on  the  part  of  servants  using  it.'*  If,  after  the 
introduction  of  an  approved  appliance,  the  master  is  compelled,  ow- 
ing to  its  failure  to  perform  its  functions  properly,  to  revert  for  a 
short  time  to  the  use  of  the  appliance  formerly  furnished  for  the  same 
purpose,  he  cannot  be  held  liable  for  an  accident  resulting  from  this 
resumption  of  the  discarded  article,  where  the  temporary  substitute 
is  the  best  of  its  kind  that  can  be  obtained,  and,  while  it  wao  still  in 
general  use,  was  considered  adequate  and  suitable.^ 

39.  Master's  duty  to  introduce  new  appliances. —  (See  also  §§  43  et 
seq.,  post.)  What  may  be  regarded  either  as  a  corollary  from  the 
principles  discussed  in  the  preceding  sections,  or  as  another  mode  of 
stating  it  from  one  particular  standpoint,  is  the  doctrine  that  "an  em- 
ployer owes  his  employee  no  duty  to  change  a  business  in  order  to 
make  it  safer,  even  though  in  some  parts  his  ways  and  works  would 
not  be  deemed  reasonably  safe  and  proper  if  he  were  starting  a  new 

^  Pittsburgh  d  L.  E.   B.   Co.  v.   Een-  had  at  the  time  and  place  of  the  aeci- 

hj   (1891)   48  Ohio  St.  608,  15  L.  R.  A.  dent.     Suppose    a,    master,   needing  fas- 

384,  29  N.  E.  575  (couplings  of  different  teners  in  his  shop  makes  inquiry  among 

patterns).  men   of  skill  and   experience  as  to  the 

'  Kehler  v.  Schicenk  (1891)  144  Pa.  best  kind  of  fa.steners  to  use,  and  he  is 
348,  13  L.  R.  A.  374,  22  Atl.  910.  "It  informed  by  some  that  one  kind  is  the 
must  always  be  true,"  Earl,  J.,  said  in  best,  and  by  others  that  another  kind  is 
Barley  v.  Buffalo  Gar  Mfg.  Co.  (1894)  the  best,  and  so  on,  and  he  finally  makes 
142  N.  Y.  31,  36  N.  E.  813,  "that  where  a.  selection,  using  his  best  judgment; 
several  appliances  are  in  use,  each  of  and  suppose  it  should  turn  out  that  it 
which  is  regarded  by  men  of  skill  and  was  not  the  best,  could  he,  under  such 
experience  as  safe  and  proper,  the  mas-  circumstances,  be  held  liable  for  an  in- 
ter cannot  be  made  liable  for  an  injury  jury  received  by  a  person  in  his  service 
to  one  of  his  servants,  if  in  selecting  the  from  the  parting  of  a  belt  on  account  of 
particular  appliance  he  takes  what  ae-  the  insufficiency  of  the  fastener  under 
cording  to  his  judgment  is  the  best  or  any  particular  strain  to  which  the  belt 
most  suitable,  guided  by  his  experience  had  been  subjected?" 
and  observation  and  those  of  the  skilled  'Gulf,  C.  &  S.  F.  R.  Co.  v.  Williams 
men  in  his  employment.  .  Un-  (1888)  72  Tex.  159,  12  S.  W.  172. 
der  such  circumstances,  how  can  it  be  '^  Red  River  Line  v.  Smith  (1900)  39 
said  that  the  defendant  violated  any  C.  C.  A.  620,  99  Fed.  520  (electric 
duty  it  owed  to  the  plaintiff?  It  was  lights  failed  on  a  Mississippi  river 
impossible  fi-cm  the  evidence  to  deter-  steamboat,  and  lard-oil  lanterns  were 
mine  whether  these  fasteners  were  or  supplied  to  the  workmen  who  were  un- 
were  not  the  best  in  use  for  such  a  belt  loading  cotton), 
and  such    machinery  as    the    defendant 
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establishment  to  do  the  same  kind  of  work  under  an  arrangement 
with  employees  to  serve  in  the  business  afterwards  to  be  estab- 
lished."^ An  employer  has  a  right  to  arrange  his  own  premises  in 
any  way  which  suits  his  convenience,  and  is  not  bound  to  change  the 
arrangement  to  secure  greater  safety  to  his  employees.^  He  may,  if 
he  chooses,  carry  on  his  business  with  an  old  rather  than  a  new  ma- 
chine, and  he  cannot  be  required  to  keep  in  his  service  persons  who 
refuse  to  operate  it.^  In  other  words,  the  rule  that  a  master  is  bound 
to  take  certain  precautions  for  the  security  of  his  servants  does  not 
abridge  the  liberty  of  contract  between  him  and  them  as  respects 
work  upon  old  and  well-known  machines.^  He  is  not  bound  to 
change  his  machinery  in  order  to  supply  every  new  invention  or  sup- 
posed improvement,^  nor  "to  employ  every  new  device  or  improve- 

^  Murch  V.  Thomas  Wilson's  Sons  c6  be  a  shipper  on  a  belt,  since,  there  being 
Go.  (1897)  168  Mass.  408,  47  N.  E.  Ill  no  evidence  that  the  machine  ever  had 
(shipowner  held  not  liable  for  the  as-  a,  shipper,  the  master  was  not  bound  to 
phyxiation  of  a  pilot,  caused  by  a  fel-  change  the  condition  of  the  machine  in 
low  servant's  closing  the  door  of  a.  such  respect.  Cushman  v.  Cushman 
room  which  he  was  permitted  to  occupy,  (1901)  179  Mass.  601,  61  X.  E.  262.  An 
and  which  was  liable,  when  closed,  to  employee  who  is  caught  by  a  derrick  ear 
be  filled  with  dangerous  fumes  from  the  on  a  bridge  which  he  is  crossing  in  or- 
patent  fuel  burnt  in  the  stove) .  The  der  to  reach  his  place  of  worlc  cannot 
correctness  of  this  particular  applica-  recover  on  the  theory  that  his  master 
tion  of  the  principle  seems  quite  ques-  was  negligent  in  not  providing  some 
tionable,  as  the  decision  amounts  to  say-  other  mode  of  going  to  and  from  the 
ing  that  a  master  is  entitled  to  supply  work,  or  in  failing  to  furnish  a  differ- 
niaterials  which  may  be  converted  into  ent  kind  of  car,  where  such  ear  was  in 
imminently  dangerous  articles  by  an  use  when  the  servant  began  work,  and 
aet  of  a  fellow  servant,  which  is  very  was  suitable  for  the  use  for  which  it 
likely  to  occur,  and  which  does  not  im-  M-as  intended.  Olsen  v.  Andreics  (1897) 
port  negligence  on  his  part.  See  also  168  Mass.  261,  47  N.  E.  90. 
Gleason  v.  Smith  (1898)  172  Mass.  50,  '-Anthony  v.  Leeret  (1887)  105  N.  Y. 
51  N.  E.  460  (no  obligation  to  guard  591,  12  N.  E.  561  (location  of  trap  door 
more  effectually  the  knives  of  moulding  in  a  passageway  not  culpable  per  se) . 
machinery)  ;  Fisk  v.  Fitchhurg  It.  Co.  'Sweeney  v.  Berlin  &  J.  Envelope  Co. 
(1893)  158  Mass.  238,  33  N.  E.  510  (no  (1886)  101  N.  Y.  520,  54  Am.  Rep.  722, 
obligation    to    remove    further    from   a   5  N.  E.  358. 

railway  track  a  structure  which  is  dan-  *  The  Maharajah  (1889)  40  Fed.  786. 
gerousiy  close  to  it)  ;  Ft.  Wayne,  J.  &  "We  are  of  opinion  that  where  a  work- 
ISi.  B.  Go.  V.  Gildersleeve  (1876)  33  man  is  employed  to  do  certain  work 
Mich.  133  (railway  company  not  bound  with  a  machijje  which  he  fully  under- 
to  discontinue  using  an  old  car,  simply  stands,  though  it  may  not  be  of  the  new- 
because  it  is  so  much  lower  than  the  est  pattern,  but  nevertheless  is  in  per- 
others  that  coupling  it  involves  excep-  feet  order  of  its  kind,  and  may  require 
tional  peril);  Botsford  v.  Michigan  more  care  than  those  of  newer  patterns, 
C.  R.  Co.  (1876)  33  Mich.  256  (same  he  takes  the  risk  of  all  accidents  which 
point)  ■  Whiticam  v.  Wisconsin  (f  M.  R.  may  befall  him  in  its  use."  The  Sera- 
Go.  (1883)  58  Wis.  408,  17  N.  W.  124  pis  (1892)  2  C.  C.  A.  102,  8  U.  S.  App. 
(negligence  not  inferable  from  the  use   49,  51   Fed.  91. 

of  a  drawbar  on  a  locomotive,  so  short  °  Wonder  v.  Baltimore  &  0.  R.  Co. 
that  the  operation  of  coupling  it  to  a  (1870)  32  Md.  411,  3  Am.  Rep.  143  (not 
car  was  unsafe).  See  also  cases  of  dis-  bound  to  exchange  hooks  for  eyebolts  as 
similar  couplings  in  §  71,  post.  It  is  a  means  of  attaching  brakes,  though  the 
proper  to  exclude  evidence  that  plaintiff  latter  may  be  superior)  ;  Chicago,  R.  I. 
had  told  the  master  that  there  ought  to   &  P.  R.  Co.  v.  Loner gan  (1886)   118  111. 
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ment  the  moment  it  is  invented,"®  nor  "the  newest  pattern  or  inven- 
tion,"^ nor  to  adopt  "all  the  latest  improvements.,"*  nor  to  adopt  "the 
most  approved  appliances."''  Especially  is  there  no  such  obligation, 
if  in  choosing  the  instrumentality  actually  put  into  use  he  acted  on 
the  recommendation  of  persons  of  skill  and  experience,^"  or  if  there 
is  no  evidence  to  show  that  the  suggested  alteration,  although  it  may 
avert  some  dangers,  will  not  introduce  others  equally  serious.-'^  It  is 
immaterial  that  the  newer  machines  may  have  some  additional  safe- 
guards.-'^ The  servant  having  accepted  the  service  subject  to  risks, 
with  knowledge  of  the  kind  of  tools  and  implements  used,  the  master 
is  not  required  to  furnish  new  appliances,  or  to  elect  between  the  ex- 
pense of  so  doing  and  damages  for  injuries  to  servants  from  the  use 
of  an  older  or  a  different  pattem.^^     The  servant  is  deemed  to  be  suf- 


41,  7  N.  E.  55,  citing  Wharton,  Neg.  § 
213;  Toledo,  W.  &  W.  R.  Go.  v.  Ashury 

()877)  84  111.  429  (no  obligation  to  in- 
troduce the  "Jliller"  self-coupling  appa- 
ratus) ;  Louisville  &  N.  B.  Co.  v.  Allen 

(1885)  78  Ala.  491;  Georgia  P.  R.  Co. 
V.  Propst  (1887)  83  Ala.  518,  3  So. 
764;   Gamp    Point    Mfg.    Go.  v.  Ballou 

(1874)  71  111.  417;  Galveston,  3.  &  8. 
A.  R.  Co.  V.  Gormley  (1894;  Tex.  Civ. 
App.)  27  S.  W.  1051  (disapproving  in- 
struction that  appliances  should  be  "of 
modern  improvement"). 

'Faber   v.    Carlisle    Mfg.  Co.   (1889) 

120  Pa.  387,  17  Atl.  621. 

'  Chicago  d  G.  W.  R.  Go.  v.  Arm- 
strong  (1895)   62  111.  App.  228. 

'  Sappenfleld  v.  Main  Street  d  Agri. 
Park  R.  Go.  (1891)  91  Cal.  48,  27  Pae. 
590. 

"In  Heimtt  v.  Flint  d  P.  M.  R.   Co. 

(1887)  67  Mich.  61,  34  N.  W.  659,  it 
was  held  that  the  plaintiff  had  not  suc- 
ceeded in  establishing  a  want  of  ordi- 
nary care  on  the  defendant's  part  where 
the  evidence  (as  stated  by  the  court) 
was  to  the  following  effect:  "The  plat- 
form car  which  caused  the  accident  had 
stood  upon  the  track  for  a  month,  and 
during  the  entire  existence  of  the  siding 
no  car  was  shown  ever  to  have  left  it  be- 
fore without  being  moved  by  the  defend- 
ant's servants.  Those  connected  with  the 
freight  train  which  backed  in  upon  the 
siding  just  before  the  accident  say  it 
did  not  touch  the  car,  and  this  testi- 
mony is  substantially  undisputed.  The 
wind  which,  it  is  claimed,  moved  the 
ear,  is  shown  to  have  produced  a  press- 
ure against  the  end  of  the  car  not  ex- 
ceeding 20  pounds,  which  would  hardly 
be  expected  to  move  a  car  weighing  7 


tons  on  a  grade  such  as  this  siding  was 
shown  to  have  been.  This  side  track 
had  been  in  constant  use  for  at  least 
sixteen  years,  holds  all  kinds  of  cars, 
and  no  case  of  a  car  of  any  kind  going 
out  by  force  of  the  wind  has  ever  been 
known  at  that  station.  It  also  appears 
by  the  testimony  of  competent  and  skill- 
ful engineers  and  mechanics  and  rail- 
road men  that  upon  this  siding  there 
was  no  occasion  for  using  stop  blocks; 
that  their  use  was  accompanied  with  in- 
convenience and  danger;  that  good  rail- 
road management  dispensed  with  them 
when  not  actually  necessary;  and  that 
no  necessity  existed  for  their  use  upon 
this  siding.  There  was  no  pretense  but 
that  all  of  the  employees  of  the  defend- 
ant were  competent,  skilled,  and  experi- 
enced men." 

^'M'Gill  V.  Bowman  (1890)  18  Sc. 
Sess.  Gas.  4th  series,  206.  See  also  § 
16b,  ante. 

^'■McGinnis  v.  Canada  Southern 
Bridge  Co.  (1882)  49  Mich.  466,  13  N. 
W.  819   (blocking  of  frogs). 

^The  Maharajah  (1889)   40  Fed.  786. 

''  Sweeney  v.  Berlin  d  J.  Envelope  Co. 
(1886)  101  N.  Y.  520,  54  Am.  Rep.  722, 
5  N.  E.  358  (master  not  guilty  of  neg- 
ligence in  not  providing  a  clutch  for  an 
embossing  machine,  other  than  the 
pedal,  to  prevent  motion  in  the  ma- 
chine while  the  operator's  hands  were 
exposed  to  danger.  The  court  said:  "It 
is  plain  that  the  danger,  to  the  knowl- 
edge of  the  plaintifif,  was  inherent  in  the 
use  of  the  machine  and  to  the  work  it- 
self; the  peril  did  not  grow  out  of  ex- 
trinsic causes  or  circumstances  which 
could  not  be  discovered  by  the  use  of 
ordinary  precaution,  nor  to  a  condition 
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ficiently  protected  by  the  possession  of  his  right  to  avoid  exposure  to 
those  rislcs  by  quitting  the  employment. ■**  See  also  chapters  xvii. 
and  XX.  He  is  "not  bound  to  risk  his  safety  in  the  service  of  the 
master,  and  may,  if  he  thinks  fit,  decline  any  service  in  which  he  rea- 
sonably apprehends  danger  to  himself."-^^ 

That  the  employer's  privilege  in  respect  to  the  retention  of  an  in- 
ferior type  of  instrumentality  is  not  entirely  unlimited  is  indicated 
by  the  qualificative  expressions  used  in  some  cases, — as,  where  it  is 
laid  down  that  to  render  an  employer  liable  for  furnishing  an  unfit 
appliance,  it  is  not  sufficient  that  there  are  better  or  safer  appliances 
to  be  had,  but  that  supplied  must  have  some  radical  fault,  or  its  use 
have  become  so  generally  obsolete  or  supplanted  by  others  superior 
thereto  that  its  adoption  or  retention  will  itself  indicate  negligence  ;^® 
or  where  it  is  said  that  a  master  is  not  required  "to  adopt  any  new 
device  until  its  utility  has  been  sufficiently  tested,  and  it  has  been 
shown  to  be,  as  a  whole,  better  than  the  appliance  in  use."^^  These 
statements  seem  to  recognize,  though  not  very  explicitly,  the  principle 
that  in  the  process  of  improvement  there  may  be  a  stage  finally 
reached  at  which  the  disparity  in  point  of  safety  between  the  instru- 
mentalities or  methods  actually  adopted  and  those  available  becomes 
so  glaring  that  a  verdict  for  the  plaintiff  based  on  the  hypothesis  that 
the  retention  of  the  old  appliance  was  culpable  ought  not  to  be  inter- 
fered with.^®     Some  judges  have  gone  to  the  length  of  refusing  to 

of  things  diflferent  from  those  existing  (1882)  11  111.  App.  147;  Hawk  v.  Perm- 
at  the  beginning  of  the  service.  It  was  sylvania  R.  Go.  (1887;  Pa.)  11  Atl. 
part  of  the  plaintiff's  engagement  that  459;  Sweeney  v.  Berlin  £  J.  Envelope 
the  master's  work  should  be  performed  Co.  (1886)  101  N.  Y.  520,  54  Am.  Rep. 
in  the  usual  course  and  way  of  business.  722,  5  N.  E.  358 ;  Wonder  v.  Baltimore 
The  work  which  the  servant  was  called  £  0.  B.  Go.  (1870)  32  Md.  411,  3  Am. 
upon  to  do  at  the  time  in  question  was   Rep.  143. 

not  of  a  different  character  from  that  ^Priestley  v.  Fowler  (1837)  3  Mees. 
which  he  originally  undertook;  and  the  &  W.  1,  1  Murph.  &  H.  305,  1  Jur.  987. 
machine  upon  which  it  was  to  be  done  ^°  Sappenfield  v.  Main  Street  &  Agri. 
was  one  then  in  use.  No  new  duty  or  Park  K.  Co.  (1891)  91  Cal.  48,  27  Pac. 
species  of  labor  was  imposed  upon  him,  590.  As  to  the  significance  of  the 
nor  was  he  required  to  work  a  machine  usages  of  other  employers,  see  §§  43  et 
with  which    he   was    not  familiar.     He   seg.,  post. 

was  simply  called  upon  to  do  that  for  "Burns  v.  Chicago,  M.  &  St.  P.  R. 
which  he  was  engaged,  and  the  doing  of  Go.  (1886)  69  Iowa,  450,  58  Am.  Rep. 
which  formed  the  consideration  of  his  227,  30  N.  W.  25  (negligence  held  not 
employment.  To  say  that  the  master  to  be  predicable  merely  from  the  failure 
shall  be  liable  to  the  servant  in  such  a  of  a  railroad  company  to  adopt  the 
ease  is  to  say  that  he  shall  not  have  the  "Potter"  draft  iron  with  three  coup- 
benefit  of  the  labor  for  which  he  con-  lings,  there  being  nothing  to  show  how 
tracted")  ;  ArizorM  Lumber  &  Timier  long  it  had  been  in  use,  and  no  evidence 
Go.  V.  Mooney  (Ariz.  1895)  42  Pac.  952  that  the  single  coupling  was  not  still  in 
(no  obligation  to  put  a  guard  on  a  cir-  use). 

cular    saw   to    prevent    pieces    of   wood        "  In  Smith  v.  New  York  d  H.  R.  Co. 

from  flying  off  from  it).  (1856)   6  Duer,  225,  Affirmed  (1859)  in 

"Chicago    &    T.   B.    Co.  v.  Simmons   19  N.  Y.  127,  75  Am.  Dec.  305,  a  rail- 
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impute  negligence  to  the  master  where  the  alternative  methods  or  ap- 
pliances available  to  him  were  those  most  usually  employed  by  other 
persons  under  like  circumstances.^^  But  this  doctrine  is  contrary  to 
the  weight  of  modern  authority.      See  §  1076,  post. 

40.  General  doctrine  not  a  protection  where  the  instrumentalities  are 
of  a  pattern  that  is  not  reasonably  safe. —  As  already  stated,  in  §  33, 
ante,  the  doctrine  now  under  discussion  is  supposed  to  be  applied  sub- 
ject to  the  qualification  that  the  means  and  appliances  furnished  are 
reasonably  safe  and  suitable  for  the  servant's  use.  The  full  effect  of 
this  qualification  and  its  operation  with  reference  to  the  other  ele- 
ments by  which,  as  explained  in  the  next  two  chapters,  the  extent  of 
the  employer's  obligation  is  tested,  can  be  most  clearly  shown  by  col- 
lating the  decisions  with  respect  to  specific  instrumentalities.  A 
summary  of  those  decisions  will  be  found  in  chapter  viii.,  post. 

41.  — nor  where  they  are  specifically  defective. —  Another  qualifica- 
tion of  the  doctrine  is  that  it  furnishes  no  protection  to  a  master  who 
furnishes  instrumentalities  which  are  defective  either  in  construction 
or  for  want  of  repair.  The  distinction  between  tlie  liability  incurred 
by  the  use  of  such  instrumentalities,  and  by  the  use  of  instrumentali- 
ties in  their  nonnal  condition,  is  recognized  in  a  large  number  of 

way    company    over     whose     lines     the  said:     "It  is  now  settled  that  there  is 

plaintiff's  employer  had  running  powers  no  contract  obligation  imposed  upon  the 

was  held  liable  for  its  failure  to  adopt  master,  from  the  mere  relation  that  he 

an    improved     form     of     switch    which  bears  to  the  servant,  to  provide  machin- 

%\ould  have  materially  reduced  the  risk  e.iy   of   any  particular   character  or   de- 

of   accident.     But   this    decision    is   not  scription  to  be  operated  by  the  latter; 

easy  to  reconcile  with  the  later  case  of  nor  is  there  any  implied  undertaking  on 

f^ii:ecney    v.  Berlin    &    J.   Envelope  Co.  the  part   of  the  former,   resulting  from 

(18S0)    101    N.    Y.    520,   54  Am.   Rep.  the  mere  relation  as  employer,  that  the 

722,  5  X.  E.  .358,  cited  in  note  3,  supra,  machinery   shall   be  kept   free  from   de- 

In  North  Carolina  it  Avas  remarked  ten  fects  such  as  may  expose  the  servant  to 

years  ago  that  "in  view  of  the  changes  danger.     The  servant  is  a  free  agent  to 

incident  to   new   inventions  and   diseov-  select  the  employment  into  which  he  en- 

eries,  facts  which  would  not  have  shown  ters,  and,  in  contracting  for  the  wages 

negligence  a   few  years  since  may  now  that  he  is  to  receive,  must  be  supposed 

or  in  the  near  future  be  declared  in  law  to  take  into  account  the  risks  to  which 

ample  evidence    of    culpable   dereliction  the  employment  may  expose  him;   and 

in  duty;"  and  the  opinion  was  expressed  among  those  risks  are  the  defects  and 

that   the   time  had   arrived   when   rail-  accidents  of  the  machinery,  and  the  neg- 

road  companies    should    be    required  to  ligence  and   want  of   caution   of  fellow 

attach  the  Janney  or  similar  improved  servants    in    the    common    employment, 

coupler,  and  perhaps  air  brakes  to  all  To  hold  the  master  liable  to  the  serv- 

passenger  cars,  though    not    to    freight  ant  for  all  the  injuries  resulting  to  the 

ears  on  account  of  the  great  expense  in-  latter  from  defects  in  machinery  or  ma- 

volved.    Mason  v.  Richmond  a  D.  It.  Co.  terials   upon     which    he    may   be    em- 

(1892)    111  N.  C.  487,  18  L.  R.  A.  846,  ployed,  or  from  the  negligence  of  fellow 

16  S.  E.  099.  servants    engaged    in    the    common  em- 

"  Dynen    v.    Leach    (1857)     26    L.  J.  ployment,  would  go  far  to  impede,  if  not 

Exch.  N.  S.  221 ;   Wonder  v.  Baltimore  to  make  it  impossible,  to  carry  on  many 

(t  0.  U.  Co.   (1870)   32  Md.  411,  3  Am.  of  the  great  works  of  the  country." 
Rep.  143.     In  the  latter  case  the  court 
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cases.^  Other  decisions  in  which  it  is  taken  for  granted  that  ths  em- 
ployer's right  to  carry  on  business  in  his  own  way  is  limited  to  this 
extent  are  those  cited  in  chapter  viii.^  b  ,  requiring  him  to  answer  for 
injuries  due  to  abnormal  conditions. 

'  Tuttle  V.  Detroit,  0.  H.  &  M.  B.  Co.  some  of  the  cases  dangerous  and  defect- 
(1887)  122  U.  S.  189,  30  L.  ed.  1114,  7  ive  machinery  and  implements  are  con- 
Sup.  Ct.  Rep.  11  GO,  where  the  perils  founded,  and  proceeded  thus:  "Maehin- 
arising  from  the  sharpness  of  a  curve  eiy  is  not  necessarily  defective  because 
are  distinguished  from  those  arising  dangerous.  The  most  perfect  steam  en- 
from  the  defects  of  unsafe  machinery  gine  requires  skill  and  care  in  its  man- 
which  the  employer  has  neglected  to  re-  agement,  and  is  a  dangerous  agent.  Cir- 
pair,  and  which  his  employees  have  rea-  cular  saws,  planing  machines,  and  near- 
son  to  suppose  is  in  proper  working  con-  ly  all  machines  used  in  wood  work  are 
dition.  H'lMit  v.  Kane  (1900)  40  C.  C.  dangerous,  but  not  therefore  necessarily 
A.  372,  100  Fed.  256,  where  it  was  held  defective.  Tliis  distinction  must  be 
that  the  rule  that  a  railroad  company  kept  in  view  in  determining  all  ques- 
is  not  guilty  of  negligence  in  failing  to  tions  which  arise  in  suits  for  injuries 
block  its  frogs,  which  renders  it  liable  leceived  by  employees  in  using  imple- 
for  an  injury  to  a  switchman  working  ments  and  machinery  furnished  by  the 
in  such  yards  who  has  knowledge  that  employer."  Compare  St.  Louis,  I.  M. 
no  blocking  is  used,  is  not  applicable  to  £  8.  It.  Co.  v.  Davis  (1891)  54  Ark.  389, 
a  ease  where  a  company  undertakes  to  15  S.  W.  895,  where  it  was  said  that, 
maintain  blocking,  but  allows  it  to  be-  when  a  master  employs  a  servant  to  do 
come  defective.  Denver  Tramway  Go.  a  particular  work  with  a  particular 
v.  Nesbit  (1896)  22  Colo.  408,  45  Pac.  l-iind  of  implement  or  machine,  he  agrees 
405,  where  one  of  the  grounds  for  deny-  that  it  is  fit  for  the  purpose  intend- 
ing the  servant's  right  to  recover  was  ed,  but  not  that  it  can  be  used  with- 
that  the  omission  to  supply  a  trail  car  out  danger.  See  also  these  cases:  The 
with  a  fender  was  not  a  defect  of  con-  Serapis  (1892)  2  C.  C.  A.  102,  8  U.  S. 
struction,  though  it  enhanced  the  risks  App.  49,  51  Fed.  91;  Richards  v.  Rough 
of  the  employment.  Keenan  v.  Waters  (1884)  53  Mich.  212,  18  N.  W.  785  (ar- 
(1897)  181  'Pa.  247,  37  Atl.  342,  where  guendo)  ;  Sweeney  v.  Berlin  &  J.  Envel- 
the  fact  that  the  machine  which,  it  was  ope  Co.  (1886)  101  N.  Y.  520,  524,  54 
alleged,  should  have  been  discarded,  was  Am.  Rep.  722,  5  N.  E.  358 ;  Ellis  v.  New 
in  perfect  worl<ing  condition  was  ex-  York,  L.  E.  &  W.  R.  Co.  (1884)  95  N. 
pressly  mentioned  among  the  reasons  Y.  546;  Friel  v.  Citizens'  R.  Co.  (1893) 
for  negativing  negligence  in  using  it.  115  Mo.  503,  22  S.  W.  498;  Mul- 
In  Bender  v.  St.  Louis  d  S.  F.  R.  Co.  ligan  v.  Montana  Union  R.  Co.  (1897) 
(1897)  137  Mo.  240,  37  S.  W.  132,  a  19  Mont.  135,  47  Pac.  795;  Murphy 
drawbar  was  defective,  the  "lug"  or  v.  Lake  Shore  &  M.  8.  R.  Co. 
"lip"  being  so  out  of  repair  as  to  allow  (1896)  67  111.  App.  527;  Ryan  v.  Fow- 
the  cars  to  come  dangerously  close  to-  ler  (1862)  24  N.  Y.  410,  82  Am.  Dec. 
gether.  Counsel  for  defendant  argued  315;  Kcmmerer  v.  Manhattan  R.  Co. 
that  no  negligence  could  be  inferred,  (1894)  81  Hun,  444,  31  N.  Y.  Supp.  82; 
since  the  break  only  left  the  apparatus,  Ross  v.  Pearson  Cordage  Co.  (1895)  164 
as  a  whole,  in  the  same  condition  in  Mass.  257,  41  N.  E.  284;  Young  v.  Vir- 
which  it  would  have  been  if  it  had  been  ginia  &  N.  C.  Constr.  Co.  (1891)  109 
constructed  without  the  lug.  But  this  N.  C.  618,  14  S.  E.  58.  In  any  jurisdic- 
contention  did  not  prevail,  the  court  tion  where  this  view  is  taken,  a  master 
taking  the  position  that  the  fact  that  wlio  adopts  an  appliance  for  the  pur- 
it  would  not  have  been  negligent  for  a  pose  of  enabling  a  defective  machine  to 
master  to  use  an  appliance  without  a  do  certain  work  will  be  treated  as  cul- 
safety  device  thereon  did  not  relieve  pable  if  the  substituted  appliance  expos- 
him  "from  the  obligation  of  seeing  that  es  his  servants  to  greater  danger  than 
a  device  actually  used  in  connection  they  would  have  incurred  if  the  ma- 
therewith  was  in  a  reasonably  safe  con-  chine  had  been  in  good  condition.  Muir- 
dition.  In  Smith  v.  St.  Louis,  K.  C.  &  head  v.  Hannibal  £  St.  J.  R.  Co.  (1885) 
A',  R.  Co.  (1878)  69  Mo.  35,  33  Am.  19  Mo.  App.  634  (rope  used  as  a  coup- 
Rep.   484,   the  court  remarked   that  in  ling). 
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A  few  of  the  authorities,  however,  are  adverse  to  the  soundness  of 
the  distinction  thus  drawn,^  and  it  certainly  seems  to  be  scarcely  sus- 
tainable by  any  train  of  reasoning  which  will  not  lead  to  conclusions 
which  are  essentially  irreconcilable  with  those  discussed  in  the  pre- 
ceding part  of  this  chapter. 

It  has  been  shown  in  §  35,  anie,  that  the  right  of  a  master  to  carry 
on  his  business  with  such  instrumentalities  and  by  such  methods  as 
he  may  prefer  rests  primarily  and  fundamentally  upon  the  hypoth- 
esis that  the  servant  understands  and  therefore  accepts  the  risks 
which  he  will  have  to  encounter  by  reason  of  the  use  of  those  instru- 
mentalities and  methods.  If  it  is  shown,  as  a  matter  of  fact,  that  he 
does  not  understand  those  risks,  and  that  his  want  of  understanding 
is  not  in  itself  ciilpable,  the  doctrine  which  accords  this  liberty  of  ac- 
tion to  the  master  will  clearly  be  no  more  a  protection  to  him  than  in 
cases  where  the  instrumentalities  or  methods  are  specifically  defect- 
ive. See  chapter  vii.,  post.  The  inference  is  that  the  distinction 
drawn  between  comparative  inferiority  resulting  from  intrinsic  qual- 
ities, and  unfitness  produced  by  defective  condition,  has  in  this  point 
of  view  no  real  doctrinal  basis,  and  that,  in  the  last  analysis,  the  ques- 
tion involved  is  merely  one  of  the  incidence  of  the  burden  of  proof. 
In  the  one  case  tlie  master  is  given  the  benefit  of  the  presumption  that 
a  servant,  at  all  events  when  he  is  of  full  age  and  apparently  in  pos- 
session of  an  average  measure  of  intelligence,  appreciates  the  risks 
which  he  will  encounter.  In  the  other  cases  the  master,  if  he  seeks 
exemption  from  liability  on  the  ground  of  appreciation  of  a  risk,  has 
the  onus  of  making  good  that  defense  by  positive  evidence.  See  §  57, 
post^  for  some  further  remarks  on  this  subject. 

The  inconsistent  position  in  which  the  courts  have  placed  them- 
selves by  propounding  this  distinction  as  one  based  upon  doctrinal, 
instead  of  merely  evidential,  considerations,  is  brought  into  clear  re- 
lief by  some  decisions  which  have  virtually  ignored  it  altogether,  and 
in  effect,  if  not  in  terms,  have  affirmed  the  principle  that  it  is  not  neg- 
ligence to  suffer  an  appliance  to  sink  to  a  lower  level  of  safety  which 
would  not  imply  culpability  in  the  case  of  an  appliance  which  is  being 
put  into  use  for  the  first  time.* 

'  Dynen    v.    Leach    (1857)     26    L.  J.  v.  Silver  Spring  Bleaching  <&  Dyeing  Go. 

Exeh.  N.  S.  221;   Wonder  v.  Baltimore  (1878)    12  R.  I.  112,  34  Am.  Rep.  615. 

cC-  0.  It.  Co.   (1870)   32  Md.  411,  3  Am.  =  In  Brewer  v.  Flint  &  P.  M.  R.  Go. 

Rep.    143.     "A    manufacturer     has    the  (1885)    56Mieh.  625,  23  N.  W.  440,  it 

right  to  keep  a  machine  in  use  after  it  was  held  not  to  be  negligence  to  use  a 

has  become  old  and  defective,  unless  its  car  the  drawbar  of  which,  owing  to  the 

defects  expose  the  operator  to  some  la-  fact  that  the  spring  has  grown  weaker, 

tent  or  extraordinary  danger."     Kelley  has  dropped    below    the    normal    level. 
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42. — nor  where  the  risks  incident  to  using  them  were  not  fully  under- 
stood by  the  injured  person,—  There  is  also  a  third  class  of  cases 
which  is  not  controlled  by  the  doctrine, — those,  namely,  in  which  the 
servant,  from  lack  of  experience  or  some  other  cause,  was  excusably 
ignorant  of  the  properties  of  the  instrumentality  furnished.^  This 
exception  is  implied  in  the  theory  that  the  doctrine  is  at  least  par- 


The  case  was  decided  on  the  analogy  of 
those  which  permit  companies  to  use 
cars  with  couplings  which  are  structu- 
rally of  different  heights.  See  §§  39, 
ante,  and  71,  post.  In  Bajus  v.  Syra- 
cuse, B.  &  N.  Y.  R.  Go.  (1886)  103  N. 
Y.  312,  57  Am.  Rep.  723,  8  N.  E.  529, 
where  it  was  held  that  a  brakeman 
caught  by  the  brake  beam  of  a  moving 
car  could  not  recover  on  the  ground 
that  the  engine  attached  to  such  car 
was,  by  reason  of  a  defect  in  its  flue  and 
main  steam  valve,  not  sufficiently  pow- 
erful to  stop  the  car  in  time  to  avert 
the  injury,  the  court  reasoned  thus: 
"The  responsibility  for  the  defects  is  no 
greater'  than  it  would  have  been  if  the 
defendant  had  furnished  a  new  engine 
of  precisely  the  same  power.  .  .  . 
Suppose,  then,  the  defendant  had  fur- 
nished a  new  engine  of  70-horse  power, 
—  precisely  the  same  power  which  we 
may  assume  this  had  at  the  time  of  the 
accident;  upon  what  principle  could  it 
be  said  that  it  would  be  liable  for  such 
an  accident?  Can  it  be  laid  down  as  a 
principle  of  law  that  it  is  bound  to  fur- 
nish to  its  employees  engines  suitable 
and  adequate  in  power  to  every  emer- 
gency ?  Who  but  the  employer  shall  de- 
termine how  powerful  an  engine  shall 
be  at  any  place  and  for  any  purpose? 
Suppose,  at  this  place,  the  defendant 
had  furnished  an  engine  capable  of  mov- 
ing but  three  cars  at  a  time  and  running 
but  10  miles  an  hour,  and  the  plaintiff 
had  known  it,  could  he  justly  complain 
of  it?  Would  such  an  engine,  in  any 
legal  or  proper  sense,  be  dangerous?  If 
an  employer  should  furnish  to  an  em- 
ployee a  horse  which,  from  natural 
weakness  or  from  disease,  should  not 
have  strength  for  the  work  in  hand,  and 
the  employee  should,  in  consequence 
thereof,  receive  some  injury,  could  he 
hold  the  employer  responsible  for  his 
damages?  These  inquiries  need  not  be 
pursued.  The  answers  to  them  are  ob- 
vious." Danforth,  J.,  dissented  in  an 
elaborate  and  well-reasoned  opinion,  in 
which  he  denied  that,  on  the  evidence, 
the  defective  condition  of  the  throttle 
valve  could,  as  the  majority  of  the  court 


assumed,  be  left  out  of  account,  and  ar- 
gued that,  if  the  accident  was  due  to  the 
failure  of  the  engine  to  respond  prompt- 
ly to  the  reversal  of  the  lever,  the  case 
presented  was  one,  not  of  "a  mere  loss 
of  power,  but  a  misapplication  of  pow- 
er." Flihe  V.  Boston  £  A.  R.  Go.  (1873) 
53  N.  Y.  549,  13  Am.  Rep.  545,  where 
the  injury  resulted  from  the  inability 
of  the  trainmen  to  stop  the  train 
promptly,  one  of  the  brakemen  being 
absent,  was  cited  by  the  learned  judge, 
who  pointed  out  that  this  case  and  the 
one  before  the  court  were  essentially 
similar,  since  in  the  latter  a  sound 
appliance  was  lacking,  and  in  the  for- 
mer, the  full  number  of  employees.  The 
evidence  being,  in  his  opinion,  sufficient 
to  justify  the  conclusion  of  the  jury 
that  the  defendant  had  failed  in  its  duty 
to  supply  machinery  in  a  condition  in 
which  it  would  not  endanger  the  persons 
of  the  trainmen,  he  considered  that  the 
verdict  for  the  plaintiif  should  not  be 
disturbed.  But  apart  from  the  objec- 
tions to  the  majority  opinion  which  are 
thus  put  forward,  it  is  clearly  obnox- 
ious to  the  still  more  fatal  one  that 
whether  or  not  it  would  have  been  neg- 
ligence to  supply  an  engine  of  smaller 
power,  the  agreement  of  the  plaintiff 
was  to  work  with  one  of  greater  power, 
and  that  it  was  contrary  to  one  of  the 
fundamental  principles  of  the  law  of 
employers'  liability  to  hold  that  he  un- 
dertook the  risks  arising  from  a  tempo- 
rary impairment  of  that  power,  unless 
it  was  shown  that  he  appreciated  the 
effect  of  the  change  in  his  environment 
caused  by  that  impairment.  The  opin- 
ion of  the  majority  introduces  a  theory 
of  vast  scope,  which,  if  carried  out  to 
its  logical  conclusions,  would  prevent 
recovery  in  a  large  number  of  instances 
in  which  it  is  now  allowed.  If  effect  is 
to  be  given  at  all  to  the  distinction  be- 
tween mere  structural  or  qualitative  in- 
feriority and  specific  defects  implying 
an  actual  deterioration,  it  should  not  be 
evaded  where  it  happens  to  operate  to 
the  disadvantage  of  the  master. 

^  See,    for     example,     the     ruling     in 
Louisville  d  N.  B.  Co.  v.  Binion  (1894) 
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tially  based  on  the  hypothesis  of  an  assumption  of  known  risks  (see  § 
S6a^  ante),  and  is  merely  a  particular  application  of  the  general 
principle  that  it  is  culpable  to  expose  a  servant  to  any  risk  which  he 
does  not  comprehend  (see  §§  58,  59,  post),  or  of  the  correlative  and 
logically  equivalent  principle  that  a  servant  only  undertakes  such 
risks  as  he  appreciates.     See  chapter  xvii.^  post. 

107  Ala.  645,  18  So.  75,  that  a  railroad  ter  of  which  are  inherently  dangerous  in 
company  which  employs  hand  brakes,  tht  hands  of  an  inexperienced  brake- 
some  of  which  have  stiff  and  others  lim-  man,  owes  the  duty  to  such  brakeman 
ber  staffs,  differing  only  in  size,  the  lat-  of  using  the  less  dangerous  kind. 


CHAPTEE  VI. 

COMMON  USAGE  AS  A  TEST  OF  THE  PERFORMANCE  OF  EMPLOYERS 

DUTIES. 

43.  Competency  of  evidence  of  usage;  generally. 

44.  Doctrine  that  a  master  who  adopts  instrumentalities  in  common  use  is, 

as  matter  of  law,  free  from  negligence. 

45.  Applicability  of  the  doctrine  where  the  negligence  charged  has  rela- 

tion to  the  employment  of  servants. 
45a. —  or  to  the  methods  of  work. 

46.  Doctrine  is  applicable  only  to  instrumentalities  in  good  repair. 

47.  Doctrine  not  applicable  where  the  negligence  charged  is  the  breach  of 

a  statute. 

48.  Relation  of  the  doctrine  to  that  which  allows  a  master  to  carry  on  his 

business  in  his  own  way. 
i9.  Negligence  not  inferable  simply  from  the  fact  that  the  instrumentality 
or  method  adopted  was  one  not  in  common  use. 

50.  Doctrine  that   conformity  to  common  usage  is  not  conclusive  in  the 

master's  favor. 

51.  Negligence  not  predicable  of  the  failure  to  adopt  instrumentalities  or 

methods  not  in  general  use. 

52.  Proof  of  nonconformity  to  common  usage  warrants  inference  of  negli- 

gence. 

53.  What  kind  of  usage  is  competent  as  evidence  to  be  introduced  on  the 

question  of  due  care. 

a.  Competency  considered  with  reference  to  the  similarity  of  the  cir- 
cumstances. 

6.  The    number  of    the  employers    following  or  not    following  the 
usage. 

c.  The  territorial  extent  of  the  usage. 
•     d.  The  practice  of  the  defendant  himself. 

As  to  usage  considered  as  a  test  of  the  master's  performance  of  the 
duty  to  make  suitable  rules,  see  §  211,  fost.  As  to  the  effect  of  the 
master's  conformity  or  nonconformity  to  usage,  where  the  action  is 
brought  under  statutes  modifying  the  common  law,  see  chapter 
XXXVII.  J  post. 

43.  Competency  of  evidence  of  usage ;  generally. —  It  may  be  laid 
down  as  an  undisputed  proposition  that,  where  the  injury  complained 
of  was  caused  by  an  instrumentality  or  method  which,  at  the  time  of 
the  accident,  was  in  its  normal  condition,  evidence  going  to  show  that 
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such  an  instrumentality  was  or  was  not  commonly  used  under  similar 
circumstances  by  persons  in  the  same  line  of  business  as  the  defend- 
ant is  always  competent  for  the  purpose  of  proving  that  he  was  or  was 
not  in  the  exercise  of  due  care  in  adopting  or  retaining  that  instru- 
mentality as  a  part  of  his  plant. ^  Nor  is  it  disputed  that,  if  the  evi- 
dence is  conflicting  as  to  whether  such  machinery  is  in  common  and 
ordinary  use,  the  question  of  neg-ligence  in  using  the  machinery  is 
not  one  of  law,  but  of  fact  for  the  jury.^ 

There  is,  however,  a  remarkable  conflict  of  opinion  as  to  the  extent 
of  a  court's  right  to  set  aside  or  control  verdicts  based  upon  the  de- 
fendant's conformity  or  nonconformity  to  common  usage. 

44.  Doctrine  that  a  master  who  adopts  instrumentalities  in  common 
use  is,  as  matter  of  law,  free  from  negligence. —  A  doctrine  which  has 
been  extensively  applied  may  be  enunciated  thus:  Where  the  only 
inference  that  can  reasonably  be  drawn  from  the  evidence  is  that  the 
master  conformed  to  the  general  usage  of  the  average  member  of  his 
trade  or  profession  in  respect  to  the  adoption  or  retention  of  the  in- 
strumentality in  question,  he  may  be  declared,  as  a  matter  of  law,  to 
have  been  in  the  exercise  of  due  care.  The  language  in  which  this 
doctrine  is  formulated  or  referred  to  would,  if  taten  liter- 
ally, often  convey  the  idea  that  the  generality  of  the  usage  and  the 
similarity  of  the  business  or  establishment  of  which  the  usage  is  ad- 
duced as  a  standard  of  comparison  are  the  only  points  to  be  consid- 
ered, and  that  the  manner  in  which  that  business  or  establishment  is 

'This  doctrine  is  taken  for  granted  in  Illinois  C.  R.  Co.   (1899)   109  Iowa,  524, 

all  the  eases  cited  in  the  following  sec-  SO  N.  W.  561    (error  to  refuse  to  allow 

tions,  and  is  explicitly  affirmed  in  the  plaintiff  to  prove  what  were  the  ordi- 

following  cases,  among  others:    Wabash  nary  implements  for  the  work  in  ques- 

R.  Go.  V.  McDaniels    (1882)    107  U.  S.  tion)  ;   Belleville  Stone   Co.   v.   Gomben 

454,  27  L.  ed.  605,  2  Sup.  Ct.  Rep.  932;  (1898)    61   N.   J.   L.   353,   39   Atl.   641, 

Myers  v.  Hudson  Iron  Go.    (1889)    150  Affirmed   (1898)    in  62  N.  J.  L.  449,  45 

Mass.  130,  22  N".  E.  631;  Austin  v.  Chi-  Atl.   1090    (not  error  to  admit  evidence 

cago,  li.  I.  &  P.  R.  Co.   (1895)   93  Iowa,  of  the  manner  in  which  swinging  drag- 

236,  61  N".  \V.  849;  Pennsylvania.  Co.  v.  ropes  in  other  quan-ies  wer&  supported 

Eanlccy   (1879)    93    111.    580     (admitted  so  as  to  prevent  them  from  injuring  the 

here  with  special  reference  to  the  ques-  workmen)  ;   Laporte  v.  Cook    (1901)   22 

tion  as  to  what  degree  of  vigilance  the  R.  I.  554,  48  Atl.  798   (not  error,  in  an 

servant  was  bound  to  exercise.     See  §§  action  for  injuries  sustained  by  the  eav- 

28    ".t  seq.,ante)  ;    Atchison,  T.  &  8.  F.  ing  in  of  a  trench  in  which  the  plain- 

R.    Go.    V.    Alsdurf  (1893)   47  111.  App.  tiff  was  at  work,  to  admit  evidence  as 

200;   Hennesey  v.  Bingham    (1899)    125  to  the  custom  of  shoring  up  trenches  of 

Cal.  627,  58  Pae.  200 ;  Indiana,  I.  &  1.  like   character    under     similar   circum- 

R.  Go.  V.  Bundv    (1899)    152  Ind.  590,  stances);  Baird  v.  Reilly   (1899)   35  C. 

53  N.  E.  175;  Richmond  &  D.  R.  Go.  v.  C.  A.   78,   63  XJ.   S.  App.   157,   92  Fed. 

Jones    (1890)    92   Ala.  218,  9   So.  270;  884    (similar  ruling). 

Holland  v.  Tennessee  Coal,  I.  &  R.  Co.  ^  Swift  d  Co.  v.  Holoubek   (1900)    60 

(1890)   91  Ala.  444,  12  L.  R.  A.  232,  8  Neb.   784,   84  N.  W.   249    (first  appeal 

So.    524;    Stover    Mfg.    Go.  v.  Millane  [1898]  55  Neb.  228,  75  N.  W.  584). 

(1900)    89  111.   App.  532;   Anderson  v. 
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conducted  and  the  character  of  the  persons  engaged  in  it  are  not  ma- 
terial factors  in  the  question  to  be  determined.^  But  it  is  clear  that, 
under  the  general  principles  of  the  law  of  negligence,  these  latter  ele- 
ments must  be  material,  and  that  the  test  really  propounded  is  not 
usage  of  any  employers,  however  imprudent  and  unskilful,  or  of  any 
concerns,  however  ill  regulated,  but  the  usage  prevailing  among  pru- 
dent and  skilful  employers  and  in  well-regulated  concerns.  That 
this  is  the  actual  position  taken  is  shown  by  the  following  extract 
from  the  opinion  in  a  leading  decision  by  a  court  which  has  been  one 
of  the  most  uncompromising  exponents  of  the  doctrine  now  under  dis- 
cussion : 

"All  the  cases  agree  that  the  master  is  not  bound  to  use  the  newest 
and  best  appliances.  He  performs  his  duty  when  he  furnishes  those 
of  ordinary  character  and  reasonable  safety,  and  the  former  is  the 
test  of  the  latter;  for,  in  regard  to  the  style  of  implement  or  nature 
of  the  mode  of  performance  of  any  work,  'reasonably  safe'  means  safe 


'  Thus,  we  find  such  unqualified  state- 
ments as  the  following:  "Whatever  is, 
according  to  the  general,  usual,  and  or- 
dinary course,  adopted  by  those  in  the 
same  business,  is  reasonably  safe  within 
the  meaning  of  the  law."  And,  that  a 
jury  cannot  be  permitted  to  set  up  its 
judgment  against  the  general  customs 
of    the    business.     Kehler   v.    Schwenk 

(1891)  144  Pa.  348,  13  L.  R.  A.  374,  22 
Atl.  910.  "No  inference  of  negligence 
can  arise  from  evidence  which  shows 
that  the  implement  was  such  as  is  ordi- 
narily used  for  like  purposes  by  persons 
engaged  in  the  same  kind  of  business." 
Bohn    V.    Chicago,    B.    I.    &    P.  R.  Go. 

(1891)  106  Mo.  429,  17  S.  W.  580.  See, 
however,. Missouri  decisions  in  §§  50,  51, 
•post.  "A  party  entering  upon  a  partic- 
ular employment  assumes  the  risk  and 
perils  usual  thereto,  when  the  usual  and 
customary  means  to  guard  against  acci- 
dents are'  adopted."  King  v.  Ford  River 
Litmher  Co.  (1892)  93  Mich.  172,  53  N. 
W.  10.  "It  is  sufficient  if  the  machin- 
ery is  of  a  kind  in  general  use."  Davis 
V.  Augusta  Factory  (1893)  92  Ga.  712, 
18  S.  E.  974.  In  Baylor  v.  Delatoare, 
L.  &  W.  R.  Co.  ( 1878)  40  N.  J.  L.  23, 
29  Am.  Rep.  208,  the  court,  in  holding 
that  a  brakeman  who  sued  for  injuries 
caused  by  a  low  overhead  bridge  should 
have  been  nonsuited,  said:  "He  was, 
according  to  his  own  showing,  an  em- 
ployee of  the  defendant,  injured  by  one 
of  the  dangers  of  the  business  in  which 
he  voluntarily  engaged.     There  was  no 


evidence  to  show,  nor  was  there  pre- 
tense that  it  was  customary  for  rail- 
road companies  to  build  bridges  span- 
ning the  public  roads  with  an  elevation 
sufficient  to  admit  of  a  man  to  pass  un- 
der who  is  standing  upright  on  the  top 
of  a  car.  Such  is  not  the  practice  of 
this  company,  nor  of  any  other,  so  far 
as  appears.  Such  structures  would 
often  be  inconvenient,  and  sometimes, 
perhaps,  impracticable.  It  is,  there- 
fore, quite  plain  that  the  defendant  did 
not  owe  any  duty  to  this  plaintiff  not 
to  subject  him  to  the  danger  into  which 
he  fell."  It  has  been  held  proper  to  in- 
struct a  jury  that  an  employer  dis- 
charges his  duty  towards  his  employees 
in  that  respect,  if  he  furnishes  appli- 
ances which  are  in  common  and  "gen- 
eral use  throughout  the  country  in  the 
same  or  similar  lines  of  work."  Shad- 
ford  V.  Ann  Arlor  Street  R.  Co.  (1897) 
111  Mich.  390,  69  N.  W.  661.  Language 
of  the  same  unqualified  description  is 
also  found  in  the  following  cases,  as 
well  as  others  cited  in  this  section:  Rog- 
ers V.  Louisville  £  N.  R.  Co.  (1898)  88 
Fed.  462  (the  doctrine  applied  in  other 
Federal  decisions  is  less  favorable  to  the 
master.  See  §  50,  post )  ;  Washington 
Asphalt  Block  d  Tile  Co.  v.  Mackey 
(1899)  15  App.  D.  C.  410;  Sappenfield 
V.  Main  Street  &  Agri.  Park  R.  Co. 
(1891)  91  Cal.  48,  27  Pac.  590  {argu- 
endo; but  see  the  other  California 
cases  to  the  contrary  eifect,  cited  in  § 
50,  post)  ;  Camp  Point  Mfg.  Co.  v.  Bal- 
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according  to  the  usages,  habits,  and  ordinary  risks  of  the  business. 
Absolute  safety  is  unattainable,  and  employers  are  not  insurers. 
They  are  liable  for  the  consequences,  not  of  danger,  but  of  negli- 
gence ;  and  the  unbending  test  of  negligence  in  methods,  machinery, 
and  appliances  is  the  ordinary  usage  of  the  business.  JSTo  man  is  held 
by  law  to  a  higher  degree  of  skill  than  the  fair  average  of  his  profes- 
sion or  trade,  and  the  standard  of  due  care  is  the  conduct  of  the  aver- 
age prudent  man.  The  test  of  negligence  in  employers  is  the  same, 
and  however  strongly  they  may  be  convinced  that  there  is  a  better  or 
less  dangerous  way,  no  jury  can  be  permitted  to  say  that  the  usaal 
and  ordinary  way,  commonly  adopted  by  those  in  the  same  business, 
is  a  negligent  way  for  which  liability  shall  be  imposed.  Juries  must 
necessarily  determine  the  responsibility  of  individual  conduct,  but 
they  cannot  be  allowed  to  set  up  a  standard  which  shall,  in  effect,  dic- 
tate the  customs  or  control  the  business  of  the  community."^ 

Several  of  the  courts  in  their  statements  of  the  doctrine  give  prom- 
inence to  the  fact  that  the  legal  standard  is  the  usage  of  prudent  men 
and  well-regulated  concerns.^     But  there  is  no  reason  for  supposing 


lou  (1874)  71  111.  417  (but  see  Illinois 
cases  to  the  contrary  effect,  as  cited  in 
§  50,  post)  ;  Dingley  v.  Star  Knitting 
Co.  (1890)  58  Hun,  605,  12  N.  Y.  Supp. 
31,  Affirmed  (1892)  in  134  N".  Y.  552, 
32  N.  E.  35;  Pittsburgh  &  G.  B.  Go.  v. 
Hentmeyer  (1879)  92  'Pa.  276,  37  Am. 
Rep.  684;  Payne  v.  Reese  (1882)  100 
Pa.  301;  Frits  v.  Salt  Lake  d  0.  Gas 
<f  E.  L.  Co.  (1890)  18  Utah,  493,  56 
Pac.  90.  An  instruction  to  the  effect 
that  an  employer  has  "a  right  to  use  and 
employ  such  machinery  as  the  experi- 
ence of  trade  and  manufacture  sanctions 
as  reasonably  safe"  has  been  held  not 
to  impose  any  additional  obligation  on 
the  master,  but  to  relax  in  his  favor 
the  rigor  of  the  rule .  requiring  him  to 
use  ordinary  care  in  the  selection  of  his 
machinery.  Washington  cC-  G.  B.  Go.  v. 
McDade  (1890)  135 'u.  S.  554,  34  L.  ed. 
235,  10  Sup.  Ct.  Rep.  1044  (as  to  this 
decision,  see  further,  §  50,  post) .  It 
has  been  laid  down  that  a  verdict 
against  the  defendant  based  on  the  the- 
ory that  he  was  guilty  of  a  want  of  or- 
dinary care  in  furnishing  a  certain  ap- 
pliance cannot  stand,  where  the  jury 
have  also  found  that  such  appliance 
was  a.  usual  one  and  usually  found  safe. 
Innes  v.  Milivaukee  (1897)  96  Wis. 
170,  70  N.  W.  1064.  In  Reese  v. 
Hershey  (1894)  163  Pa.  253,  29  Atl. 
907,  evidence  of  a  custom  to  have  sim- 


ilar machines  unguarded  was  denied  to 
be  conclusive  in  the  master's  favoi-,  but 
this  was  merely  because  the  evidence 
was  offered  in  a  ease  where  the  machine 
in  question  was  usually  guarded,  but 
the  guard  had  been  removed  on  the  oc- 
casion of  the  accident. 

'Titus  V.  Bradford,  B.  &  K.  R.  Co. 
(1890)    136  Pa.  618,  20  Atl.  517. 

^  "It  is  sufficient  fulfilment  of  duty  to 
adopt  such  [inventions  and  appliances] 
as  are  ordinarily  in  use  by  prudently 
conducted  roads  engaged  in  like  busi- 
ness and  surrounded  by  like  circum- 
stances." Louisville  &  N.  B..  Co.  v. 
Allen  (1885)  78  Ala.  494.  "We  know 
of  no  way  of  determining  what  ordinary 
care  is,  except  to  ascertain  what  men  of 
ordinary  care  and  prudence,  engaged  in 
a  similar  business  on  their  own  account 
and  for  their  own  profit  and  success, 
are  in  the  habit  of  doing."  Kansas  & 
T.  Coal  Go.  V.  Brownlie  (1895)  60  Ark. 
582,  31  S.  W.  453.  "The  duty  of  the 
defendant  was  to  furnish  a  place  as  safe 
and  free  from  danger  as '  other  persons 
of  ordinary  care,  prudence,  and  caution, 
engaged  in  like  business  and  in  like  cir- 
cumstances, ordinarily  furnished."  Pry- 
hilski  V.  Northwestern  Coal  B.  Co. 
(1898)  98  Wis.  413,  74  N.  W.  117.  Rea- 
sonable safety  is  "measured  by  the 
standard  of  good  railroading."  Balhoff 
V.  Michigan  G.  R.  Co.  (1895)   106  Mich. 
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that  these  differences  of  language  are  indicative  of  any  actual  corre- 
sponding differences  of  opinion  as  to  the  standards  by  which  the  mas- 
ter's exercise  of  due  care  is  measured.  In  the  subjoined  note,  there- 
fore, in  which  are  collected  the  cases  in  which  common  usage  was  held, 
as  a  matter  of  law,  to  repel  the  inference  of  culpability,  it  has  been 
deemed  permissible  to  group  together  both  the  decisions  in  which  it 
is  expressly  recognized  that  it  is  the  usage  of  the  prudent  man  or  the 
well-regulated  concern  that  is  the  gauge  and  standard  of  the  master's 
liability,  and  the  decisions  which  seem  to  lay  the  whole  stress  upon 
the  generality  of  the  usage.*  Other  decisions  to  the  same  effect  are 
collected  in  §  163,  post. 

006,  65  N.  W.  592.     A  master  "is  not   have  been  prevented  by  the  exercise  of 
bound    to  possess    or  exercise    unusual   a  greater  degree  of  care.     No  person  is 
foresight,  or  to  discover  and  adopt  un-    required  to  exercise  a,  greater  degree  of 
usual    expedients, — that    is,    expedients    caution  and  prevision  than  is  exercised 
not  used  by  the  most  careful   masters,    by   the    mass    of   mankind.     More    care 
but   which    may  appear    valuable    when   than  that  is  usually  impracticable.     Or- 
the    matter    is    reviewed    in    the    light   dinarily,  the  very  highest  degree  of  care 
of    subsequent    events."     Cook    v.    Bell   possible  will   defeat  the   success  of  the 
(1857)    20_Se.  Sess.  Cas.  2d  series,  137,    enterprise.     The   law  aims  to   be  prac- 
per    McNeill,  Ld.    Pres. ;   Finnighan    v.    tical,  and  to  favor  what  is  practicable. 
Peters     (1861)     23    Sc.    Sess.    Ca.*.    2d   The  standard  by  which  the  liability  of 
series,   260,   per  Ld.   Inglis.     The   ques-    the    defendant    is    to    be    tested    is    the 
tion    is    not    alone    whether    the    device    standard  which   the   law  has   provided, 
which,  as  is  alleged,  should  have  been    The  jury  may  not  be  allowed  to  make 
adopted,  is  serviceable  in  decreasing  the   a  new  one,  to  suit  their  inclination,  in 
risks    of  the    work,  but    whether  it    is    the   particular  case."     For   other   cases 
so    manifestly    serviceable    as    to    com-    in  which  this  factor  is  also  emphasized, 
mand  the  consensus  of  intelligent  men   see  Northern  P.  R.  Go.  v.  Blake   (1894) 
in    the  same    business  so    generally  as    11   C.  C.  A.  93,  27  U.  S.  App.   190,  63 
that  it  cannot  be  reasonably  ignored  or   Fed.   45;    Georgia  P.   R.   Go.   v.   Propst 
disregarded.     Louisville  &  N.  R.  Co.  v.    (1887)    83  Ala.   518,   3   So.   764;    Rich- 
Hall    (1890)     91    Ala.    112,    8    So.    371    mond  &  D.   R.   Go.  v.  Jones    (1890)    92 
(said  as  to  the  adoption   of  whipping-    Ala.  218,  9  So.  276;  ilary  Lee  Goal  &  R. 
straps  to  warn  trainmen  of  the  proxim-    Go.  v.  Ghambliss  (1892)  97  Ala.  171,  11 
ity  of  low  overhead  bridges).     In  Guin-    So.  897;   Kansas  Gity,  M.  &  B.  R.   Go. 
ard  V.  Knapp-Stout  &  Go.  Go.  (1897)  95    v.  Burton    (1892)    97   Ala.   240,    12   So. 
Wis.  482,  70  N.  W.  671,  it  was  held  to    88;  Walash,  St.  L.  &  P.  R.  Go.  v.  Locke 
be  error  to  give  the  following  charge:     (1887)    112  Ind.  404,  14  N.  E.  391;  In- 
"If  the  defendant  furnished  plaintiff  a   diana,  I.  £  I.  R.   Co.  v.  Bundy    (1899) 
place  which  was  as  safe  and  free  from    152   Ind.   590,   53   N.   E.   175;    Ghoctaw, 
danger    as    other    persons    of    ordinary    0.  d  G.  R.  Go.  v.  Nicholas   (1899;   Ind. 
care,  engaged  in  like  business  and  un-   Terr.)    53  S.  W.  475;   Coal  Greek  Min. 
der   like   circumstances,   ordinarily  fur-    Go.  v.  Davis    (1891)    90  Tenn.   711,    18 
nish,  then  you  will  find  for  the  defend-    S.   W.   387 ;    Columbus   &  X.   R.   Co.   v. 
ant  on  such   fact;   but  not  if  you  find    Wehh    (1861)    12  Ohio   St.   475;   Burns 
that  places  provided  by  such  other  em-    v.  Neir  York,  P.  £  B.  R.  Co.    (1892)   20 
ployers  of  labor  for  their  workmen  or   R.  I.  789,  38  Atl.  926. 
servants  are  not  reasonably  safe  places        *  ( 1 )     Instrumentalities     of     railway 
in    which    their    men    are     obliged    to    companies. — Wabash,  St.  L.  &  P.  R.  Co. 
work."     The   court   said:     "Having   ob-   v.  Locke   (1887)    112  Ind.  404,  14  N.  E. 
served  such  degree  of  care  as  ordinarily    391    (unusually  tall  brakeman,  standing 
prudent  men  engaged  in  the  same  busi-    on     top    of    a     freight    car    somewhat 
ness  observe,  the  law  is  satisfied,  and  no   higher  than  common,  struck  a  telegraph 
liability    arises    from    accidents    which   wire   and  was  dragged  down)  ;    Baylor 
may  then  happen,  although  they  might   v.  Delaware,  L.  &  "ff.  It.  Go.   (1878)   40 
Vol.  I.  M.  *  S.— 8, 
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The  qualification  of  the  doctrine,  viz.,  that  common  usage  is  a  de- 
fense, as  matter  of  law,  only  where  the  evidence  that  there  is  such  a 

N.  J.  L.  23,  29  Am.  Rep.  208  (low  over-  v.  Chesapeake  d  0.  R.  Co.  (1885)  81 
head  bridge)  ;  Pahlan  v.  Detroit,  G.  B.  Va.  188,  59  Am.  Rep.  654  (sides  of 
d  M.  R.  Go.  (1899)  122  Mieh.  232,  81  bridge  dangerously  close  to  track); 
N.  W.  103  (coal  bin  close  to  track  in-  Bcidmore  v.  Milwaukee,  L.  8.  &  W.  R. 
jured  plaintiff  while  he  was  pushing  a  Go.  (1895)  89  Wis.  188,  61  N.  W.  765 
car)  ;  Sheeler  v.  Ghesapeake  &  0.  R.  Go.  ("clearing  post"  near  the  junction  of 
(1885)  81  Va.  188,  59  Am.  Rep.  654  main  and  side  tracks);  Randall  v.  Bal- 
(fireman  while  leaning  out  of  his  engine  timore  &  0.  R.  Go.  (1883)  109  U.  S. 
was  struck  by  the  timbers  of  a  bridge  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322 
which  was  of  the  same  width  as  several  (ground-switch  between  two  tracks; 
others  in  the  same  state)  ;  Sisoo  v.  Le-  one  of  the  elements  of  the  decision  was 
high  &  H.  R.  Go.  (1895)  145  N.  Y.  296,  that  it  was  of  the  ordinary  pattern;  see, 
41  N.  E.  90  (train  hand  struck  by  mail  however.  Federal  cases  in  §  50,  post)  ; 
catcher)  ;  Murray  v.  New  York  G.  <&  E.  Benson  v.  New  York,  N.  H.  &  H.  R.  Go. 
R.  R.  Co.  (1900)  55  App.  Div.  344,  66  (1901;  R.  I.)  49  Atl.  689  (brakeman, 
N.  Y.  Supp.  856  (engineer  struck  by  when  attempting  to  step  from  one  ear 
water  plug  between  two  tracks ;  no  evi-  to  another  on  a  dark  night,  fell  through 
dence  that  conditions  were  diflferent  on  a  hole  cut  in  the  projecting  part  of  the 
other  roads;  plaintiff  nonsuited)  ;  Ben-  roof  to  admit  of  trainmen  reaching  the 
nett  V.  Long  Island  R.  Go.  (1900)  163  ladder)  ;  Baxter  v.  Chicago  &  N.  W.  R. 
N.  Y.  1,  57  N.  E.  79,  Reversing  (1897)  Go.  (1899)  104  Wis.  307,  80  N.  W.  644 
21  App.  Div.  25,  47  N.  Y.  Supp.  258  (unsafe  locomotive  boiler)  ;  Davis  v. 
(switch  without  lock  or  target  on  a  Baltimore  &  0.  R.  Go.  (1893)  152  Pa. 
temporary  siding  on  a  new  road  under  314,  25  Atl.  498  (box  car  with  no  plat- 
construction)  ;  Richmond  &  D.  R.  Go.  v.  form  or  guard  rail  at  either  end  was 
Risdon  (1891)  87  Va.  335,  12  S.  E.  786,  used  as  a  caboose)  ;  Richmond  &  D.  R. 
Lewis,  J.,  dissenting  (unblocked  frog  of  Co.  v.  Jones  (1890)  92  Ala.  218,  9  So. 
standard  make)  ;  Lake  Shore  &  M.  S.  276  (drawhead  of  a  certain  pattern)  ; 
R.  Go.  V.  McCormick  (1881)  74  Ind.  Georgia  I'.  R.  Go.  v.  Propst  (1887)  83 
440  (judgment  entered  for  defendant  on  Ala.  518,  3  So.  764  (drawheads  of  a 
special  findings,  one  of  which  was  to  certain  pattern)  ;  Northern  P.  R.  Co.  v. 
the  effect  that  the  frog  which  caused  Blake  (1894)  11  C.  C.  A.  93,  27  U.  S. 
the  injury  was  the  same  as  those  used  App.  190,  63  Fed.  45  (double  dead- 
by  the  principal  roads  in  the  country)  ;  woods;  see,  however,  the  Federal  deci- 
Spencer  v.  New  York  C.  &  E.  R.  R.  Go.  sions  cited  in  §  50,  post)  ;  Oslorne  v. 
(1893)  67  Hun,  196,  22  N.  Y.  Supp.  Knox  &  L.  R.  Co.  (1877)  68  Me.  49,  28 
100  (negligence  not  inferable  from  ab-  Am.  Rep.  16  (double  deadwoods)  ; 
senee  of  blocking,  where  there  is  no  ev-  Bums  v.  Chicago,  M.  &  St.  P.  R.  Go. 
idence  that  blocking  is  in  general  use  (1886)  69  Iowa,  450,  58  Am.  Rep.  227, 
on  other  roads)  ;  Rajotte  v.  Canadian  30  N.  W.  25  (failure  to  adopt  "Potter" 
P.  R.  Co.  (1889)  5  Manitoba  L.  Rep.  draft-irons  with  three  couplings,  held 
365  (unblocked"  frogs;  no  evidence  that  not  to  be  negligence,  as  it  appeared 
they  had  become  obsolete)  ;  Pennsyl-  that  the  simple  coupling  was  still  ex- 
vania  Co.  v.  Eankey  (1879)  93  111.  680  tensively  used;  see,  however,  Iowa  cases 
(unballasted  side  track)  ;  Atchison,  T.  in  §  50,  post)  ;  Eenry  v.  Staten  Island 
&  8.  F.  R.  Co.  V.  Alsdurf  (1892)  47  111.  R.  Co.  (1880)  81  N.  Y.  373  (fact  that 
App.  200  (spaces  between  ties  on  a  side  brakes  in  question  were  such  as  were  in 
track  not  completely  filled  up;  see,  common  use  on  dirt  cars  was  one  of  the 
however,  Illinois  cases  in  §  50,  post)  ;  elements  mentioned)  ;  Carey  v.  Boston 
Burst  V.  Kansas  City,  P.  &  G.  R.  Go.  d  M.  R.  Go.  (1893)  158  Mass.  228,  33 
(1901)  163  Mo.  309,  63  S.  W.  695  (in-  N.  E.  512  (projecting  bolt  on  lever  of 
jury  caused  by  gravel  placed  in  piles  in  hand  car  caught  a  section  man's 
a  railway  yard  for  ballasting  pur-  clothes)  ;  Bohn  v.  Chicago,  R.  I.  d  P.  R. 
poses);  Smith  v.  St.  Louis,  K.  G.  d  N.  Co.  (1891)  106  Mo.  429,  17  S.  W.  580 
R.  Co.  (1879)  69  Mo.  32,  33  Am.  Rep.  (use  of  bridge  timber  as  a  lever  to  raise 
484  (U-rail  used  for  a  guard  rail  in-  a  broken  turntable;  see,  however,  Mis- 
stead  of  a  T-rail;  see,  however,  Mis-  souri  case  in  §  50,  post)  ;  Bedford  Belt 
souri  Cfise  cited  in  §  50,  post)  ;  Sheeler  R.  Go,  v.  Brown    (1895)    142  Ind.  659, 
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usage  is  clear  and  undisputed,  and  that,  if  the  evidence  tending  to  es- 
tablish tlie  master's  claim  in  this  regard  is  conflicting,  or  of  such  a 


42  N.  E.  359  (track  formed  of  boards 
along  which  push  ears  loaded  with  tim- 
ber for  a  bridge  under  construction 
were  run ) . 

(2)   histrumentalities  in  other  kinds 
of  business. — ^A  master  is  not  under  any 
duty  to  box  a  shaft  on  which  is  a  pro- 
jecting set-screw,  or  to  change  it  for  a 
safer  kind.     Keats  v.  ^National  Heeling 
Mach.  Co.  (1895)   13  C.  C.  A.  221,  21  U. 
S.  App.  656,  65  Fed.  940.  See,  however. 
Federal  decisions  cited  in    §    50,    post. 
Rooneyv.  Sewall  &  D.  Cordage  Co.  ( 1894 ) 
161  Mass.  153,  36  N.  E.  789  ;  Hale  v.  Che- 
ney  (1893)   159  Mass.  268,  34  N.  E.  255 
(boy    of    sixteen    was    injured    here)  ; 
Goodnow     V.      Walpole     Emery     Mills 
(1888)    146  Mass.   261,   15   N.   E.   576; 
Demers  v.   Marshall    (1899)    172  Mass. 
548,   52  N.   E.   1066,  8.   C.    (1901)    178 
Mass.  9,  59  N.  E.  454;  Kreider  v.  Wis- 
consin River  Paper  d  Pulp  Go.    (1901) 
110  Wis.  645,  86  N.  W.  662;   Hoffman 
V.    American    Foundry    Co.     (1897)     18 
Wash.  287,  51  Pac.  385;  LeiUs  v.  Simp- 
son   (1892)    3   Wash.   641,   29   Pac.   207 
(see,  however,  Washington  decisions  in 
§   50,   post ) .     Nor  is  negligence   predi- 
cable    of    his    omission    to    fence    other 
kinds    of    dangerous     machinery.     Wa- 
bash  Paper    Co.    v.    Wehb     (1896)     146 
Ind.    303,    45    N.    E.    474;    Maclcin    v. 
Alaska    Refrigerator    Go.     (1894)     100 
Mich.  276,  58  N.  W.  999;  King  v.  Ford 
River  Lumber  Co.   (1892)  93  Mich.  172. 
53    N.    W.    10;    Sohroeder   v.    Michigan 
Car  Co.   (1885)   56  Mich.  132,  22  N.  W. 
220;  Sanborn  v.  Atchison,  T.  &  S.  F.  R. 
Co.    (1886)    35  Kan.   292,   10  Pac.   860 
(but   see  Kansas    cases   cited   in    §    50, 
post);  Arizona   Lumber   &   Timber  Co. 
V.  Mooney    (1895;   Ariz.)    42  Pac.  952; 
Townsend  r.    Langles    (1890)     41    Fed. 
919    (see,  however.  Federal  decisions  in 
§  50,  post);  Cagney  v.  Hannibal  &  St. 
J.  R.  Co.   (1879)   69  Mo.  416   (see,  how- 
ever, the  Missouri  case   cited   in   §   50, 
post);   Higgins  v.  Fanning    (1900)    195 
Pa.   599,   46   Atl.    102;    Cunningham   v. 
Bath  Iron  Works    (1899)    92   Me.   501, 
43   Atl.    106    (plaintiff  was  a  boy  who 
was    required    by    his    duties    to    come 
within  3  feet  of  the  cogwheels)  ;   Young 
V.  Burlington  Wire  Mattress  Go.   (1890) 
79  Iowa,  415,  44  N.  W.  693   (negligence 
not    inferable    from    the    fact    that   the 
knives  of  a  tenon  machine  are  not  cov- 
ered, where  there  is  no  evidence  that  it 
was  customary  to  cover  them;  see,  how- 


ever, Iowa  cases  in  §   50,  post)  ;   Fritz 
v.   Salt  Lake  &    0.    Gas   &   E.   L.    Co. 
(1899)   18  Utah,  493,  56  Pac.  90   (dyna- 
mos  left   unfenced).     In   the   following 
eases,  also,  the  master  was  absolved  on 
the  ground  of  conformity  to  general  us- 
age   in    respect  to  the    maintenance  of 
instrumentalities    mentioned:     Ross    v. 
Pearson  Cordage  Co.    (1895)    164  Mass. 
257,  41  N.  E.  284  (belt  shipper  used  for 
shifting  belt  from  loose  to  tight  pulley 
slipped  and  started  a  machine)  ;   Kaye 
V.  Rob  Roy  Hoaiery  Co.   (1889)  51  Hun, 
519,   4    N.    Y.    Supp.    571     (verdict   for 
plaintiff  set  aside,  where  elevator  which 
fell,  owing  to  the  failure  of  a  safety  de- 
vice to  operate,  was  "of  a  plan  and  style 
approved    by    long    and    ample    use")  ; 
Biddiscomb  v.  Cameron   (1898)   35  App. 
Div.  561,  55  N.  Y.  Supp.  127    (elevator 
which  was  of  a  construction  in  common 
use  and  provided  with  safety  appliances 
such  as  are  ordinarily  used  for  such  a 
structure)  ;  Stringham  v.  Hilton  (1888) 
111  N.  Y.   188,  sub  nom.  Stringham  v. 
StevMrt,    1    L.    R.    A.    483,    18    N.    E. 
870     (freight    elevator    without    safety 
clutches)  ;  Boess  v.  Clausen  &  P.  Brew- 
ing Go.   (1896)   12  App.  Div.  366,  42  N. 
Y.   Supp.   848    (similar  facts)  ;   Allison 
Mfg.  Co.  V.  McGormick   (1888)    118  Pa. 
519,  12  Atl.  273   (paint  of  a  well-known 
and  commonly  used  brand)  ;   Service  v. 
Shoneman    (1900)    196  Pa.  63,   46  Atl. 
292    (type  of  boiler  alleged  by  its  man- 
ufacturer to  be  nonexplosive  was  widely 
used,    but    proved    to    be    dangerous)  ; 
Sohultz  v.  Bear  Creek  Ref.  Go.    (1897) 
180   Pa.    272,    36   Atl.    739     (machinery 
which  fell  on  plaintiff  was  set  up  in  the 
usual  way)  ;   Murray  v.  Merry    (1890) 
17    Sc.    Sess.   Cas.   4th   series,   815    (no 
fence  round  the  lower  part  of  a  shaft 
through  which  ironstone  was  raised  to 
a,     furnace     gangway     about     50     feet 
above)  ;    Lehigh    &    W.  B.  Coal    Co.  v. 
Hayes    (1889)    128  Pa.  294,  5  L.  R.  A. 
441,  18  Atl.  387   (mine  owner  not  guilty 
of  negligence  in  failing  to  provide  any 
appliance,  means,  or  method  by  which 
warning  can  be  given  to  men  working 
in  a  pocket  that  a  draw  is  about  to  be 
made    of   the    coal    from    the    chutes)  ; 
Wood  V.  Heiges   (1896)   83  Md.  257,  34 
Atl.   872    (appliance  for  breaking  cast- 
ings,  constructed   on  the   plan   used   in 
other    foundries)  ;    Purdy    v.    Westing- 
house  Electric  &  Mfg.   Co.    (1900)    197 
Pa.  257,  51  L.  R.  A.  881,  47  Atl.  237 
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nature  that  more  than  one  deduction  from  it  may  reasonably  bo 
drawn,  the  case  is  for  the  jury,  has  been  recognized  by  one  of  the 
group  of  courts  whose  decisions  have  been  collected,^  and  is  assumed 
as  a  rule  of  procedure  by  all  the  others. 

In  some  of  the  cases  cited  in  this  section,  various  circumstances  are 
referred  to  as  additional  reasons  for  refusing  to  hold  the  defendant 
to  be  culpable, — as,  that  where  the  instrumentality  complained  of 
was  not  dangerous  at  all  when  used  with  ordinary  care;®  or  that  it 
had  been  purchased  of  a  reputable  maker,  and  thoroughly  tested  be- 
fore it  had  been  sold  for  use;'^  or  that  it  had  been  put  in  operating 
condition  by  manufacturers  of  high  reputation;*  or  that  it  was  con- 

( explosion  ensued  when  employee  was  sitting  as  a  jury,  where  the  "chock"  of 
inspecting  with  a  lighted  match  a  bar-  a  tugboat  was  constructed  and  secured 
rel  in  which  castings  were  packed,  but  in  the  usual  and  customary  manner  at 
which  had  originally  contained  oil,  al-  the  port  in  question.  But  see  Federal 
cohol,  t-urpentine,  benzine,  whisky,  and  cases  in  §  50,  post)  ;  McCampbell  v. 
other  things,  and  had  been' bought  from  Cunard  8.  S.  Co.  (1891)  36  N.  Y.  S.  R. 
a  secondhand  dealer;  liability  denied  852,  13  N.  Y.  Supp.  288  (truck  and 
partly  on  the  ground  that  there  was  no  chock  on  which  heavy  barrels  were 
evidence  that  such  barrels  were  not  transferred  from  a  steamer  to  the  wharf 
commonly  used  for  such  purposes  at  gave  way);  Rosa  v.  Volkening  (1901) 
manufactories )  ;  Olover  v.  Ueinrath  64  App.  Div.  426,  72  N.  Y.  Supp.  236 
(1896)  133  Mo.  292,  34  S.  W.  72  (use  (derrick  used  for  raising  materials  fof 
of  hot  water,  instead  of  steam,  for  heat-  a  building  under  construction  was  not 
ing  a  drier)  ;  Goal  Greek  Min.  Go.  v.  guyed)  ;  Wyman  v.  The  Duart  Castle 
Davis  (1891)  90  Tenn.  711,  18  S.  W.  (1899)  6  Can.  Exeh.  387  (cast  iron 
387  (wooden  engine  house  and  other  used  for  stop  valve  on  a  steamer).  In 
buildings  so  close  to  the  entrance  of  the  Hall  v.  Johnson  (1865)  3  Hurlst.  &  C. 
passage  which  served  as  the  intake  air  589,  34  L.  J.  Exch.  N.  S.  222,  11  Jur. 
way  that,  in  a  case  where  they  were  set  N.  S.  180,  11  L.  T.  N.  S.  779,  13  Week, 
on  fire,  the  passage  was  filled  with  Rep.  411,  personal  negligence  on  the 
smoke  and  sufi'ocated  an  employee)  ;  part  of  a  mine  owner  in  respect  to  the 
Choctaw,  0.  d  O.  R.  Co.  v.  Nicholas  methods  adopted  for  securing  the  roofs 
(1899;  Ind.  Terr.)  53  S.  W.  475  (fail-  of  the  passages  is  negatived  by  evidence 
ure  to  scaffold  a  part  of  a  mine)  ;  that  "the  mine  had  been  worked  on  the 
Moore  v.  Ross  (1890)  17  Sc.  Sess.  Gas.  ordinary  course  for  the  last  six  years." 
4th  series,  796  (trap  door  in  a  laundry  If  this  implies  that  the  defendant  was 
for  passing  goods  from  one  floor  to  an-  absolved  on  the  ground  of  conformity 
other)  ;  Van  Ordcn  v.  Aclcen  (1898)  to  common  usage,  the  decision  is  in  con- 
28  App.  Div.  160,  50  N.  Y.  Supp.  843  flict  with  the  other  English  ones  cited 
(negligence  in  respect  to  the  failure  to  in  §  50,  post.  The  language  is,  how- 
provide  a  proper  safeguard  to  prevent  ever,  somewhat  obscure, 
the  falling  of  materials  in  a  building  °  Shadford  v.  Ann  Arhor  Street  R.  Co. 
under  erection,  held  not  to  be  estab-  (1899)  121  Mich.  224,  80  N.  W.  30. 
lished  by  testimony  which  shows  that  °  Melchert  v.  Robert  timith  India  Pale 
the  ladder  well-hole,  and  the  elevator  Ale  Brewing  Go.  (1891)  140  Pa.  448, 
well-hole  were  protected  by  planking  in  21  Atl.  755 ;  Stringham  v.  Hilton 
the  manner  which  is  customary  where  (1888)  111  N.  Y.  188,  suh  nom.  Slring- 
such  work  is  in  progress)  ;  The  Louisi-  ham  v.  Stetcdrf,  1  L.  R.  A.  483,  18  N. 
ana   (1896)   21    C.    C.    A.  60,  41    U.    S.  E.  870. 

App.  324,  74  Fed.  748    (not  negligence,  ^Fuller  v.  Neio  York,  N.  H.  &  H.  R. 

as    regards  stevedores,  to    leave    hatch-  Co.  (1900)   175  Mass.  424,  50  N.  E.  574. 

ways  unguarded,   where  it  is  usual  to  See,  generally,  §  153,  post. 

leave  them  open  until  the  hold  is  fully  '  Kaye     v.     Roh     Roy     Hosiery     Co. 

stored);  The  Lizzie  Frank  (1887)  31  (1889)  51  Hun,  519,  4  N.  Y.  Supp.  571. 
Fed.   477    (recovery  denied  by  a  judge 
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structed  in  the  manner  approved  by  competent  jiidges  and  by  previ- 
ous experience;^  or  that  it  bad  been  used  by  tbe  public  and  by  the 
master  himself  without  any  accident  during  a  period  of  ten  or  twelve 
years  ;^°  or  that  it  had  usually  been  found  safe;^-'  or  that  no  previous 
injury  had  restilted  from  its  use;^^  or  that  it  was  absolutely  prefer- 
able to  any  known  device  ;^^  or  that  it  was  reasonably  safe  and  suit- 
able.-'* But,  so  far  as  regards  the  group  of  courts  with  which  we  are 
now  concerned,  the  quality  of  such  evidence  is,  it  is  manifest,  merely 
corroborative.     Compare  §  5Y,  post. 

On  general  principles,  it  is  clear  that  the  doctrine  as  to  the  conclu- 
sive effect  to  be  ascribed  to  conformity  to  usage  is  conditional  upon 
its  being  established  or  conceded  that  the  servant  was  or  ought  to  have 
been  aware  of  the  risks  created  by  such  conformity.  The  obvious 
character  of  the  risk  in  question  is  not  unfrequently  adverted  to.-'^ 
This  limitation  of  the  doctrine  should  always  be  brought  to  the  atten- 
tion of  the  jury  when  the  facts  are  such  as  to  render  it  a  material  ele- 
ment.-'® 

Other  cases  embodying  the  theory  that  conformity  to  common  tis- 
age  is  conclusive  in  the  master's  favor  will  be  found  in  §  163,  post. 

45.  Applicability  of  the  doctrine  where  the  negligence  charged  has 
relation  to  the  employment  of  servants. —  The  courts  belonging  to  the 
group  by  which  common  usage  is  regarded  as  a  conclusive  test  of  neg- 
ligence are  not  entirely  in  agreement  as  regards  the  question  whether 
this  doctrine  is  applicable  in  cases  where  the  employment  of  persons 
of  a  certain  class  is  alleged  to  have  been  culpable.  In  some  decisions 
on  the  subject,  servants  are  placed  upon  the  same  footing  as  the  other 

"The    Lizzie    Frank    (1887)    31    Fed.  s-^yitching  apparatus  is  possibly  danger- 

477.  ous  to  employees  -working  about  it,  an 

^°  Allison     Mfg.    Go.    v.     McCormieh  instruction  that  the  company  is  not  li- 

(1888)    118  Pa.  519,  12  Atl.  273.  able  if  that  construction  is   similar  to 

"/ujie.s  V.  Mihvaukee   (1897)   96  Wis.  like    devices  maintained    upon  another 

170,  70  N.  W.  1064.  first-class  railroad  should  not  be  given 

^^'McOamplell    v.    Cunard    8.    S.    Co.  -without  a  proviso  mailing  the  immunity 

(1891)    36  N.  Y.   S.   R.   852,   13   N".   Y.  dependent  upon  proof  that  the  company 

Supp.  288.  had  given  the  employee  injured  thereby 

"Hale   V.    Cheney    (1893)    159   Mass.  notice  of  the  attendant  danger,  or  that 

268,  34  N.  E.  255.  he  had  such  an  opportunity  of  observ- 

^*  Fritz  V.  Salt  Lake  &  0.  Oas  &  E.  L.  ing  it  as  -would  have  put  a  reasonably 

Co.   (1899)    18  Utah,  493,  56  Pac.  90.  prudent  person  on   guard.     Indiana,   I. 

"See,   for  example,   Osborne  v.  Knox  &  I.  R.   Co.  v.  Bundy    (1899)    152  Ind. 

&  L.  R.  Co.    (1877)    68  Me.  49,  28  Am.  590,  53  N.  E.  175  (plaintiff  tripped  over 

Rep.   16;    Cagney  v.   Eannihal  &  St.  J.  uncovered     wire     extending     from     the 

R.  Go.   (1879)   69  Mo.  416.  switch  to  the  point  at  which  it  was  op- 

"Thus,     if    the     construction    of    a  erated). 
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instrumentalities  of  the  business.^  But  in  Wisconsin  a  different  rule 
has  been  laid  dov/n.^ 

It  is  not  easy  to  see  why  the  rule  applied  in  the  case  of  servants 
should  not  be  the  same  as  tliat  applied  in  the  case  of  other  instrumen- 
talities. Nor  has  any  logical  basis  for  such  a  differentiation  ever 
been  suggested.     See,  further,  §  50,  post. 

45a. — or  to  the  methods  of  work. — There  is  also  a  conflict  between 
the  authorities  upon  the  question  whether  this  doctrine  is  available 
as  a  protection  to  the  master  where  the  method  or  manner  of  doing 
the  work,  and  not  the  quality  or  arrangement  of  the  instrumentalities 
themselves,  is  the  efficient  cause  of  the  injury.  A  Federal  court  of 
appeals  has  rendered  a  decision  which  proceeds  upon  the  principle 
that  usage  is  the  proper  standard  of  due  care  in  the  one  case  no  less 
than  in  the  other.^  Nor  does  any  distinction  seem  to  be  recognized 
in  at  least  three  other  states.^  The  point,  however,  was  not  directly 
raised  in  any  of  the  cases  cited. 


'  In  Bolland  v.  Tennessee  Goal,  I.  & 
R.  Co.  (1890)  91  Ala.  444,  12  L.  R.  A. 
232,  8  So.  524,  the  court  said  with  re- 
spect to  "well-regulated"  concerns  of 
the  kind  operated  by  the  defendant, 
that,  "if  it  is  customary  for  them  to 
employ  a  particular  class  of  men  for  a 
particular  purpose,  the  further  pre- 
sumption is  that  that  class  of  men  are 
competent  for  the  work  in  hand;  and 
their  competency  may  be  the  result 
either  of  a  special  knowledge  or  ex- 
perience with  respect  to  the  particular 
thing  to  be  done,  or  from  the  work  be- 
ing such  as  to  require  no  special  knowl- 
edge or  experience."  But  it  should  be 
observed  that  the  precise  point  in  dis- 
pute here  was  merely  whether  evidence 
of  the  usage  was  admissible.  In  Kan- 
sas &  T.  Goal  Go.  V.  Brownlie  (1895) 
60  Ark.  582,  31  S.  W.  453,  it  was  held 
that  employing  a  boy  fourteen  and  a 
half  years  old  as  trapper  to  give  signals 
to  drivers  in  a  mine  is  not  negligence 
which  will  render  the  company  liable  to 
another  employee  for  his  failure  to  give 
a  signal  at  a  proper  time,  if  it  is  a  uni- 
versal custom  of  miners  to  employ  boys 
as  trappers.  In  Riordan  v.  Ocean  8.  8. 
Co.  (1890)  32  N.  y.  S.  R.  328,  11  N. 
Y.  Supp.  56,  it  was  laid  down  that  the 
duty  of  a  master  to  a  servant  does  not 
require  him  to  furnish  a  watchman  to 
look  after  the  servant  to  see  that,  with 
a  safe  appliance,  he  does  not  put  him- 
self in  a  place  of  danger,  where  it  ap- 


pears 


that  other  masters  in  the   same 


line  of  business  furnish  no  watchman. 
This  ease  was  affirmed  (1891)  in  124  N. 
Y.  655,  26  N.  E.  1027,  but  the  above 
point  was  not  referred  to. 

'Molaske  v.  Ohio  Coal  Go.  (1893)  86 
Wis.  220,  56  N.  W.  475,  where  it  was 
held  that  the  duty  of  giving  a  signal  to 
the  engineer  of  a  hoisting  apparatus  by 
which  coal  buckets  are  hoisted  at '  the 
rate  of  one  a,  minute,  when  the  buckets 
were  filled  and  ready  to  be  raised,  is  one 
which  requires  so  much  judgment  and 
discretion  and  constant  care  and  watch- 
fulness that,  if  it  is  intrusted  to  a  boy 
of  twelve  or  thirteen  years  of  age,  and 
an  injury  to  one  of  the  workmen  re- 
sults from  his  prematurely  giving  a  sig- 
nal, the  master  has  the  burden  of  prov- 
ing that  he  was  competent  for  his  posi- 
tion (decided  both  upon  the  analogy  of 
the  rule  as  to  the  rebuttable  presump- 
tion of  the  incapacity  of  a  child  under 
fourteen  to  commit  a  crime,  and  upon 
considerations  of  public  policy). 
Strangely  enough,  the  decision  to  this 
effect  has  not  been  commented  upon  or 
distinguished  in  any  of  the  later  Wis- 
consin cases,  in  which  a  conclusive  ef- 
fect has  been  ascribed  to  evidence  of 
common  usage.  Whether,  in  view  of 
those  decisions,  it  still  embodies  the  ac- 
cepted law  in  that  state,  is  somewhat 
doubtful. 

^Eunt  V.  Evrd  (1900)  39  C.  C.  A. 
226,  98  Fed.  683    (flying  switch). 

'  See  the  facts  and  the  language  used 
in  Lehigh  &  W.  B.   Goal  Go.  v. 
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On  tlie  other  hand,  it  was  laid  down  broadly  by  the  supreme  court 
of  Alabama  that  the  doctrine  has  never  been  supposed  to  cover  the 
manner  in  which  the  means  are  made  to  accomplish  the  end, — ^the 
precise  way  of  using  machinery  or  directing  the  servants, — so  that  a 
result  which  is  negligent  in  itself  should  be  shorn  of  its  negligent 
quality,  not  because  it  was  not  negligence  in  others  to  so  act,  but  sim- 
ply because,  whether  negligence  or  not,  they  did  so  act.* 

These  antagonistic  views  may  possibly  be  reconciled  on  the  basis  of 
a  distinction  between  methods  for  which  the  master  is  personally  re- 
sponsible for  the  reason  that  he  or  his  representative  has  either  pre- 
scribed them  or  has  acquiesced  in  their  adoption  and  continuance,  and 
methods  which  the  servants  themselves  have  pursued  in  carrying  out 
the  details  of  the  work.  But  this  explanation  is  not  altogether  satis- 
factory in  view  of  the  fact  that  the  negligent  employees  in  the  Ala- 
bama cases  were  vice  principals  by  virtue  of  the  statute  under  which 
the  action  was  brought. 

46.  Doctrine  is  applicable  only  to  instrumentalities  in  good  repair. — 
(Compare  §  41,  ante.) — That  the  exculpatory  quality  ascribed  to  the 
master's  compliance  with  common  usage  is  conceded  only  on  the  con- 
dition that  the  instrumentality  is  in  good  repair  is  clear  both  on  prin- 
ciple and  authority.  If  he  uses  a  certain  kind  of  appliance,  he  can- 
not escape  liability  for  an  injury  caused  by  its  defective  condition,  on 
the  ground  that  this  defect  simply  amounted  to  the  absence  of  one  of 
its  parts,  and  that  this  part  was  not  found  in  similar  appliances  com- 
monly used  by  other  employers.  Having  adopted  that  particular 
kind  of  appliance,  he  is  subject  to  the  duty  of  seeing  that  it  is  kept  in 
reasonably  safe  condition.^ 

(1889)   128  Pa.  294,  5  L.  R.  A.  441,  18  from  liability  for  injuries  caused  by  an 

Atl.  387    (§  44,  note  4,  subd.  2,  ante)  ;  employee's  falling  therefrom  as  it  was 

Hennesey  v.  Bingham    (1899)    125  Cal.  struck  by  another,  where  the  two  hand 

627,    58     Pac.    200;     Wood    v.     Beiges  cars  were    running    very  rapidly  on    a 

(1896)   83  Md.  257,  34  Atl.  872   (§  44,  high  trestle,  one  very  close  behind  the 

note  4,  subd.  2,  ante ) .  other,  and  a  signal  to  stop  the  first  car 

'Kansas  City,  M.  &  B.  R.  Go.  v.  Bur-  was  given  before  signaling    the    second 

ton  (1892)   97  Ala.  240,  12  So.  88,  hold-  ear  to  stop.     Jones  v.  Alabama  Mineral 

ing  that  if  a   car  is  left   on  one  track  R.  Co.   (1894)   107  Ala.  400,  18  So.  30. 

too     near     another,     it     is     negligence  ^Bender  v.  St.  Louis  &  8.  F.  R.  Co. 

for  which  there  is  no  justifying  neces-  (1897)     137    Mo.    240,    37    S  .  W.    132 

sity, — a  wrong,  pure   and  simple, — and  (drawbar  from  which  a  safety  lug  had 

none  the  less  a  wrong  because  it  is  com-  been  broken  oil.     "Ordinarily,  a  master 

mitted     by    other    railroad     companies,  will  not  be  permitted  to  show,  as  a  de- 

whether    they  are,  in    a  general    sense,  fense     .     .     .     that  it  was  the  general 

well-regulated  or  not.     Compare  the  de-  or  universal  custom  of  other  masters  to 

cision   that   it   is   for   the   jury   to   say  furnish  defective  implements  or  an  un- 

whether  the  usual  and  customary  way  safe  place  to  work")  ;  Lake  Erie  &  W. 

of  applying  the  brake  to  a  hand  car  was  R.  Co.  v.  Mugg  (1892)   132  Ind.  168,  31 

sufficient  to  relieve  a  railroad  company  N.  E.    564    (sliver  of  old    rail    caught 
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47.  Doctrine  not  applicable  where  the  negligence  charged  is  the 
breach  of  a  statute. —  However  rigidly  a  court  may  uphold  the  right 
of  a  master  to  follow  general  usage,  it  is  clear  that  evidence  of  a  cus- 
tom to  disregard  a  law  requiring  employers  to  use  an  appliance  cal- 
culated to  preserve  their  servants  from  some  particular  danger  can 
never  be  admissible  where  the  question  of  the  exercise  of  due  care  on 
the  employer's  part  is  raised.^ 

48.  Relation  of  the  doctrine  to  that  which  allows  a  master  to  carry 
on  his  business  in  his  own  way. —  The  general  effect  of  the  doctrine 
that  a  master  is  allowed  to  carry  on  his  business  in  his  own  way  (see 
§§  S4:  et  seq.,  ante)  is  that  he  cannot  be  found  culpable  merely  on  the 
ground  that  he  did  not  furnish  the  best,  safest,  and  newest  instrumen- 
talities. The  general  effect  of  the  doctrine  now  under  discussion  is 
that  he  is  not  bound  to  furnish  instrumentalities  of  that  description, 
because  common  usage  is  the  criterion  of  reasonable  safety.^  As  re- 
gards the  limits  of  liability  in  this  respect,  therefore,  the  broad  re- 
sults to  which  the  two  doctrines  lead  are  essentially  identical,  and,  in 
view  of  this  circumstance,  it  is  only  to  be  expected  that  the  courts 
should,  in  some  of  the  cases  where  the  defendant's  right  to  conduct 
his  business  in  his  own  way  is  the  essential  basis  of  the  decision,  have 
adverted  to  the  fact  that  the  instrumentality  actually  employed  was 
one  of  an  approved  kind  or  in  common  use.^  There  does  not,  how- 
ever, seem  to  be  any  reason  why  the  two  doctrines  should  not  occa- 

plaintiflf's  foot).  In  this  case  defend-  where  the  fact  is  emphasized  that  the 
ant's  counsel  cited  Doyle  v.  St.  Paul,  M.  appliance  was  in  the  same  condition  at 
&  M.  R.  Co.  (1889)  42  Minn.  82,  43  N".  the  time  of  the  accident  as  when  the 
W.  787,  a  case  involving  similar  facts,  servant  began  work. 
The  court  considered  that  it  was  not  in  ^  Cayzer  v.  Taylor  (1857)  10  Gray, 
point,  as  it  was  based  on  the  peculiar  274,  69  Am.  Dec.  317. 
wording  of  the  complaint.  This  seems  '  See  the  quotation  in  §  44,  ante, 
to  he  a  mistaken  view.  The  actual  rul-  from  the  opinion  in  Titus  v.  Bradford, 
ing  was  that  it  is  error  to  exclude  evi-  B.  &  K.  B.  Co.  (1890)  136  Pa.  618,  20 
dence  of  a  general  usage  to  use  old  rails   Atl.  517. 

for  sidings.  The  decision  was,  there-  '  Murphy  v.  Lake  Shore  &  M.  S.  R. 
fore,  really  an  authority  against  the  Go.  (1896)  67  111.  App.  527;  Uuirhead 
right  of  the  plaintiff  to  recover  in  the  v.  Hamnihal  <&  St.  J.  R.  Co.  (1885)  19 
Indiana  case.  But  it  was  plainly  er-  Mo.  App.  634.  It  is  worthy  of  observa- 
roneous,  for  it  does  not  follow  that,  be-  tion  that,  on  the  first  appeal  of  Allen 
cause  it  may  not  have  been  negligent  to  v.  Burlington,  C.  R.  <£•  N.  R.  Go.  (1882) 
use  the  old  rails  in  the  siding,  the  com-  57  Iowa,  623,  UN.  W.  614,  the  defend- 
pany  was  not  culpable  in  maintaining  ant  relied  on  the  theory  that  it  had  the 
those  rails  when  they  had  become  ab-  right  to  construct  a  cattle  chute  in  such 
normally  unsafe  as  compared  with  the  proximity  to  the  track  as  would  best 
average  rail  of  that  sort.  See  also  subserve  the  purposes  of  its  business. 
Eaye  v.  Roh  Roy  Hosiery  Go.  (1889)  51  On  the  second  appeal  (1884)  64  Iowa, 
Hun,  519,  4  N.  Y.  Supp.  571,  where  the  94,  19  N.  W.  807,  the  ground  on  which 
court  adverts,  arguendo,  to  the  proviso  the  company  sought  to  excuse  itself  was 
that  the  appliance  must  be  in  good  re-  conformity  to  custom.  Neither  conten- 
pair;  and  Ross  v.  Pearson  Cordage  Co.  tion  succeeded. 
(1895)    164   Mass.    257,  41    N.    E.  284, 
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sionally  clash  in  their  operation,  when  applied  to  particular  sets  of 
facts.  Which  of  them  should  be  treated  as  the  dominating  element 
when  such  a  conflict  arises  is  a  question  which,  so  far  as  the  writer 
knows,  has  never  been  thoroughly  discussed  in  the  courts.^ 

It  is  obscrvabie  that  the  logical  order  and  relation  of  the  conceptions 
involved  will  be  somewhat  different,  according  as  the  one  or  the  other 
of  these  doctrines  supplies  the  standpoint  from  which  the  evidence  is 
considered.  In  the  one  case,  the  limitation  of  the  master's  obligatioa 
is  viewed  as  the  consequence  of  his  right  to  manage  his  affairs  as  he 
pleases ;  in  the  other,  the  existence  of  that  limitation  seems  to  he 
rather  an  hypothesis  from  which  a  further  limitation  is  deduced. 
But  this  distinction  is  of  little  or  no  practical  moment.  The  doctrine 
as  to  common  usage  has  become  a  substantive  and  independent  one  to 
such  an  extent  that  in  many  of  the  decisions  the  master  is  said  to  be 
free  from  liability  on  this  ground,  although  he  might  have  supplied  a 
safer  or  newer  instrumentality.* 

The  absence  of  evidence  going  to  show  either  that  the  instrumental- 
ity suggested  as  a  substitute  was  in  general  use,  or  that  the  instrumen- 
tality actually  employed  was  not  in  general  use,  plainly  leaves  the 
case  in  the  same  condition  as  if  the  only  element  involved  were  the 
master's  right  to  carry  on  business  in  his  own  way.  In  default  of 
such  evidence,  therefore,  the  plaintiff  will  ordinarily  be  unable  to 
maintain  his  action,  a  result  indicated  by  the  form  in  which  some  of 
the  rulings  cited  in  §  4.4,  note  4,  ante,  are  couched.^ 

'  In  one  instance,  evidence  of  usage  to  lie  indicated  by  the  decision  that  the 
was  held  to  be  properly  excluded  for  existence  of  an  obligation  on  the  em- 
the  reason  that  the  case  was  controlled  ployer's  part  to  abandon  the  use  of  an 
by  the  rule  which  permits  the  master  appliance  which  has  become  generally 
to  conduct  his  business  in  his  own  way.  obsolete  creates  an  exception  to  the  rule 
Chicago  &  E.  I.  B.  Go.  v.  Driscoll  that  a  master  is  not  liable  simply  be- 
(1898)  176  111.  330,  52  N.  E.  921,  Re-  cause  there  are  better  and  safer  appli- 
versing  (1897)  70  111.  App.  91.  But  ances  to  be  had.  Sappenfield  v.  Main 
this  ruling  was  made  in  a  state  in  which  Street  &  Agri.  Park,  R.  Co.  (1891)  91 
the  evidence  so  excluded  would  not,  as  Cal.  48,  27  Pac.  590. 
a  matter  of  law,  have  negatived  negli-  ^  Smith  v.  St.  Louis,  K.  C.  &  N.  R. 
gence  if  it  had  been  admitted.  See  §  Co.  (1879)  69  Mo.  32,  33  Am.  Rep.  484; 
51,  post.  Such  light,  therefore,  as  it  Shadford  v.  Ann  Arhor  Street  R.  Co. 
throws  upon  the  comparative  weight  (1897)  111  Mich.  390,  69  N.  W.  661; 
which  should  be  ascribed  to  such  evi-  Rosa  v.  Volkening  (1901)  64  App.  Div. 
denee,  considered  as  warranting  a  legal  426,  72  N.  Y.  Supp.  236;  Dooner  v.  Dei- 
inference,  is  merely  incidental.  If  it  is  aicare  &  B.  Canal  Co.  (1895)  171  Pa. 
to  be  taken  as  embodying  the  doctrine  581,  33  Atl.  415;  Hunt  v.  Hurd  (1900) 
that  the  rule  thus  invoked  is  the  con-  39  C.  C.  A.  226,  98  Fed.  683 ;  Rogers  v. 
trolling  factor  in  cases  where  its  appli-  Louisville  &  N.  R.  Co.  (1898)  88  Eed. 
cation  will  not  yield  the  same  results  as  462. 

if  the  liability  of  the  master  were  re-  '  See  memoranda  of  facts  appended  in 

ferred  to  the  standard   of  common   us-  note  4,  §  44,  ante,  to  Purdy  v.  Westing- 

a^e,  it  would  seem  to  be  scarcely  sus-  house  Electric  &   Mfg.   Co.    (1900)    197 

tainable.     A   more    correct   view   seems  Pa.  257,  51  L.  R.  A.  881,  47  Atl.  237; 


122  MASTER  AND  SERVANT.  [chap.  vi. 

49.  Negligence  not  inferable  simply  from  the  fact  that  the  instrumen- 
tality or  method  adopted  was  one  not  in  common  use. — In  a  recent 
Pennsylvania  ease  it  was  pointed  out  that  common  usage  is  the  test  to 
disprove  negligence,  not  to  prove  it,  and  that  the  party  charged  with 
negligence  disproves  it  by  showing  that  his  instrumentalities  were 
those  in  general  use  in  the  business,  but  that  the  converse  does  not  fol- 
low. The  party  charging  negligence,  therefore,  does  not  establish 
it  by  showing  that  the  instrumentalities  were  not  in  common  use. 
The  result  of  a  different  rule  would  be  that  the  use  of  the  newest  and 
best  machinery,  if  it  was  not  yet  generally  adopted,  could  be  adduced 
as  evidence  of  negligence.-' 

50.  Doctrine  that  conformity  to  common  usage  is  not  conclusive  in 
the  master's  favor. —  The  principle  upon  which  a  large  number  of  de- 
cisions are  based,  some  of  which  emanate  from  the  courts  whose  rul- 
ings are  reviewed  in  the  preceding  sections,  is  that  embodied  in  the 
remark  of  Willes,  J.,  with  reference  to  the  plea  put  forward  by  the 
defendant  in  a  well-linown  ease,  that  "no  usage  could  establish  that 
what  is  in  fact  unnecessarily  dangerous,  was  in  law  reasonably  safe 
as  against  persons  towards  whom  there  was  a  duty  to  be  reasonably 
careful."-'      That  is  to  say,  the  position  is  taken,  that  custom  fur- 

Spencer  v.  'New  York  C.  d  H.  R.  R.  Go.  methods  and  appliances  are  alleged  to 
(1893)  67  Hun,  196,  22  N.  Y.  Supp.  have  been  defective,  when  it  is  shown 
100;  Murray  v.  New  York  G.  &  H.  R.  they  are  the  ordinary  methods,  machin- 
B.  Go.  (1900)  55  App.  Div.  344,  66  N.  ery,  and  appliances  used  in  that  kind 
Y.  Supp.  586;  Rajotte  v.  Gwnadian  P.  of  work  and  business.'  But  he  un- 
R.  Go.  (1889)  5  Manitoba  L.  Rep.  365;  guardedly  follows  this  by  summing  up 
Young  v.  Burlington  Wire  Mattress  Go.  thus :  'We  leave  it  to  you  to  say  under 
(1890)  79  Iowa,  415,  44  N.  W.  693.  all  the  evidence  in  the  case  .  .  . 
See  also  Whatley  v.  Bloch  (1894)  95  whether  the  method  of  handling  the 
Ga.  15,  21  S.  E.  985;  Hale  v.  New  York  structural  iron  by  hand,  shifting  it  by 
d  N.  E.  R.  Go.  (1899)  174  Mass.  317,  hand  in  the  way  it  was  shifted,  was  the 
54  N.  E.  844;  Corcoran  v.  Wanamaker  ordinary  method  used,  under  all  the 
(1898)  185  Pa.  496,  39  Atl.  1108;  circumstances  of  the  case,  and  whether 
Dooner  v.  Delaware  &  H.  Canal  Go.  all  the  machinery  and  methods  and  ap- 
(1895)  171  Pa.  581,  33  Atl.  415;  Banks  pliances  connected  with  the  moving  of 
V.  Georgia  R.  &  Bkg.  Go.  (1901)  112  these  iron  beams  were  such  as  were  or- 
Ga.  655,  37  S.  E.  992,  and  several  other  dinarily  used  in  the  business  generally 
cases  cited  in  §  51,  notes  2,  3,  post.  for   such  work.'     This  might  easily  be 

^  Cunningham  v.  Fort  Pitt  Bridge  construed  by  the  jury  as  authorizing 
Works  (1901)  197  Pa.  625-630,  47  Atl.  them  to  find  negligence  from  the  bare 
846.  The  court  said:  "Our  attention  fact  that  the  method  was  not  in  genera] 
has  been  &rawn  recently  to  a  tendency  use.  There  should  always  be  a  caution 
to  this  misapplication  of  the  principle  against  such  a  construction,  and  the  ev- 
en the  part  of  counsel,  and  even  the  idence  should  not,  in  the  first  instance, 
courts.  In  the  present  case  the  learned  be  admitted  on  behalf  of  the  plaintiff, 
judge  below,  in  a  very  clear  and  excel-  unless  it  tends  to  show  that  the  method 
lent  charge,  stated  the  true  rule  in  be-  pursued  was  not  only  unusual,  but  more 
half  of  defendant,  that  it  'cannot  be  dangerous  in  itself  than  the  ordinary 
held    responsible  if  something    happens   one." 

to  an  employee  in  its  employment,  ^  Indermaur  v.  Dames  (1866)  L.  R. 
■where  the  manner  and  machinery  and   1  C.  P.  274,  35  L.  J.  C.  P.  N.  S.  184,  12 
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nishes  no  excuse,  if  the  custom  itself  is  negligent.^  In  this  point  of 
view,  the  master's  conformity  to  general  usage  is  regarded  merely  as 
evidence  tending  more  or  less  strongly  to  exculpate  him  from  the 
charge  of  negligence.  After  it  has  been  shown  that  the  defendant 
had  complied  with  the  usage  of  other  employers  in  the  same  line  of 
business,  the  question  whether  the  particular  instrumentality  or 
method  was  reasonably  safe  still  remains  open,  and,  unless  it  is  de- 
cided in  the  master's  favor,  he  must  indemnify  the  servant. 

This  principle  has  been  applied  in  one  decision  of  the  Supreme 
Court  of  the  United  States,  and  in  two  of  the  lower  Federal  courts.^ 

Jur.  N.  S.  432,  14  L.  T.  N.  S.  484,  14  '  Austin  v.  Chicago,  R.  I.  d  P.  R.  Co. 
Week.  Rep.  586,  1  Harr.  &  R.  243  (ac-  (1895)  93  Iowa,  236,  61  N.  W.  849. 
tion  here  was  by  a  workman  not  in  the  *  In  Wabash  R.  Go.  v.  McDaniels 
employ  of  defendant).  In  another  ae-  (1882)  107  U.  S.  454,  27  L.  ed.  605,  2 
tion  by  a  third  person,  Cockburn,  Ch.  Sup.  Ct.  Rep.  932,  it  was  argued  by  de- 
J.,  charged  the  jury:  "It  is  not  enough  fendant's  counsel  that  "ordinary  care  in 
that  they  (the  defendants)  do  what  is  the  employment  and  retention  of  rail- 
usual,  if  the  course  ordinarily  pursued  road  employees  means  only  that  degree 
is  imprudent  and  careless,"  adding,  of  diligence  which  is  customary,  or  is 
however,  that,  "in  considering  what  is  sanctioned  by  the  general  practice  and 
reasonable,  it  is  important  to  consider  usage  which  obtains  among  those  in- 
what  is  usually  done  by  persons  acting  trusted  with  the  management  and  con- 
in  a  similar  business."  Blenkiron  v.  trol  of  railroad  property  and  railroad 
Oreat  Central  Gas  Consumers  Co.  employees."  This  contention  did  not 
(1860)  2  Fost.  &  F.  437,  3  L.  T.  N.  S.  prevail.  Harlan,  J.,  said:  "There  are 
317.  In  Mellors  v.  Shaw  (1861)  1  general  expressions  in  adjudged  cases 
Best  &  S.  437,  30  L.  J.  Q.  B.  N.  S.  333,  [these  are  not  cited  by  name]  which  ap- 
7  Jur.  N.  S.  845,  evidence  that  the  de-  parently  sustain  the  position  taken  by 
fendants  exercised  the  same  care  and  counsel.  But  the  reasoning  upon  which 
vigilance  as  was  used  in  other  collieries  those  cases  are  based  is  not  satisfactory, 
in  the  neighborhood  did  not  prevent  nor,  as  we  think,  consistent  with  that 
them  from  being  held  responsible  for  an  good  faith  which  at  all  times  should 
accident  to  a  miner,  caused  by  the  want  characterize  the  intercourse  between  of- 
of  a  lining  to  the  shaft  and  the  want  of  ficers  of  railroad  corporations  and  their 
a  "bonnet"  on  the  hoisting  cage.  But  employees.  It  should  not  be  presumed 
the  precise  effect  to  be  ascribed  to  such  that  the  employee  sought  or  accepted 
evidence  was  not  discussed  in  the  opin-  service  upon  the  implied  understanding 
ions  of  the  judges.  Compare  the  re-  that  they  would  exercise  less  care  than 
marks  of  Lord  Esher  in  Walsh  v.  White-  that  which  prudent  and  humane  man- 
tel/ (1888)  L.  R.  21  Q.  B.  Div.  371,  57  agers  of  railroads  ought  to  observe.  To 
L.  J.  Q.  B.  N.  S.  586,  36  Week.  Rep.  charge  a  brakeman,  when  entering  the 
876,  58  J.  P.  38  (a  case  under  the  em-  service  of  a  railroad  company,  with 
ployers'  liability  act  of  1880).  "No  knowledge  of  the  degree  of  care  general- 
custom,  however  uniform  or  universal,  ly  or  usually  observed  by  agents  of 
which  unnecessarily  exposes  railroad  railroad  corporations  in  the  selection 
employees  to  loss  of  life  or  limb,  would  and  retention  of  telegraphic  operators 
seem  to  satisfy  a  duty  which  may  be  re-  along  the  line  traversed  by*  trains  of 
garded  as  an  implied  condition  of  their  cars, — a  branch  of  the  company's  service 
charters."  Ryan,  Ch.  J.,  in  Dorsey  v.  of  which  he  can  have  little  knowledge, 
Phillips  &  C.  Gonstr.  Co.  (1877)  42  and  with  the  employees  specially  en- 
Wis.  597  (cattle  chute  near  track).  In  gaged  therein  he  can  ordinarily  have  lit- 
view  of  the  Wisconsin  decision  cited  in  tie  intercourse, — is  unwarranted  by 
§  44,  it  is  somewhat  singular  to  find  this  common  experience.  And  to  say,  as 
passage  cited  with  approval  in  the  very  matter  of  law,  that  a  railroad  corpora- 
recent  case  of  Rerme  v.  United  States  tion  discharged  its  obligation  to  an  em- 
Leather  Co.  (1900)  107  Wis.  305,  83  N.  ployee  in  respect  of  the  fitness  of  co- 
W.  473.                                         ""•  employees  whose  negligence  has  caused 
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But,  in  view  of  other  Federal  decisions  to  the  contrary  (see  §  44, 
ante),  and  the  donbt  which  may  be  entertained  as  to  the  actual  scope 
of  the  JTidgment  rendered  by  the  Supreme  Court  (see  subjoined  note) 
it  seems  to  be  still  an  open  question  whether  the  doctrine  that  conform- 
ity to  usage  is  conclusive  in  the  master's  favor,  or  the  doctrine  now 
under  discussion,  is  to  be  regarded  as  the  one  accepted  by  these  courts. 
I'he  principle  has  been  also  applied  in  the  following  states:   Cali- 


him  to  be  injured,  by  exercising,  notthat 
degree  of  care  which  ought  to  have  been 
observed,  but  only  such  as  like  corpora- 
tions are  accustomed  to  observe,  would 
go  far  towards  relieving  them  of  all  re- 
sponsibility whatever  for  negligence  in 
the  selection  and  retention  of  incompe- 
tent servants.  If  the  general  practice 
of  such  corporations  in  the  appointment 
of  servants  is  evidence  which  a  jury  may 
consider  in  determining  whether,  in  the 
particular  case,  the  requisite  degree  of 
care  was  observed,  such  practice  cannot 
be  taken  as  conclusive  upon  the  in- 
quirj'  as  to  the  care  which  ought  to 
■have  been  exercised.  A  degree  of  care 
ordinarily  exercised  in  such  matters 
may  not  be  due,  or  reasonable,  or  proper 
care,  and  therefore  not  ordinary  care, 
within  the  meaning  of  the  law."  It  is 
not  easy  to  say  upon  what  footing,  if 
at  all,  this  decision  is  to  be  reconciled 
with  the  later  one  in  Washington  d  G. 
R.  Co.  V.  McDade  (1890)  135  U.  S.  554, 
34  L.  ed.  235,  10  Sup.  Ct.  Rep.  1044. 
See  §  44,  note  1,  ante.  One  way  of  har- 
monizing them  is  to  regard  the  earlier 
ruling  as  being  applicable  only  to  serv- 
ants. This  explanation,  however,  is 
not  satisfactory,  when  the  very  general 
language  of  the  court  in  the  earlier  case 
is  adverted  to.  Nor  has  the  McDaniels 
Case  been  so  understood  by  the  lower 
Federal  courts,  which,  in  deference  to 
it,  have  declined  to  consider  conformity 
to  usage  conclusive  in  the  master's 
favor.  In  Bean  v.  Oceanic  Steam  Nav. 
Co.  (1885)  24  Fed.  124  (appliance  for 
unloading  cargo),  in  discussing  an  in- 
struction aisked  for  by  the  defendant, 
the  court  said:  "The  defendant  would 
make  the  employer's  liability  hinge 
upon  the  question  whether  the  appli- 
ances were  the  approved  or  customary 
ones;  and  if  they  had  received  the  gen- 
eral sanction  of  the  employers,  and  had 
answered  the  purposes  which  they  were 
designed  to  accomplish,  the  duty  of  or- 
dinary care  is  complied  with.  The  req- 
uisites of  ordinary  care  are  not  satis- 
fied by  such  a  rule."     So,  also,  an  in- 


conclusively negatived  by  the  fact  that 
a  sawmill  was  "constructed  in  the  cus- 
tomary manner  of  all  mills"  in  that  re- 
gion, has  lately  been  held  erroneous. 
di'yback  v.  Champagne  Lumber  Co. 
(1901)  48  C.  C.  A.  632,  109  Fed.  732. 
In  Homestake  Min.  Co.  v.  Fullerton 
(1895)  10  C.  C.  A.  545,  36  U.  S.  App. 
32,  09  Fed.  023,  the  court  refused,  on 
the  authority  of  the  McDaniels  Case, 
to  uphold  the  contention  of  defendant's 
counsel  that  an  employee  might  be  held 
to  assume  the  risk  of  bolts  protruding 
from  a  coupling  of  a  revolving  shaft, 
notwithstanding  a  promise  of  the  fore- 
man to  cover  it,  on  the  ground  that  such 
promise  was,  not  to  repair  an  existing 
defect  in  the  machinery,  but  to  supply 
a  new  or  additional  appliance,  which 
the  employer  is  under  no  obligation  to 
furnish,  and  held  that  the  doctrine  that 
a  master  is  not  bound  to  abandon  the 
use  of  a  particular  machine  which  is  in 
common  use,  because  there  are  other 
better  and  safer  machines  to  be  had, 
could  not  be  successfully  invoked  for 
the  purpose  of  excusing  him  for  his 
failure  to  place  a  suitable  guard  around 
machinery  which  was  of  such  a  nature 
or  so  located  as  to  be  a  constant  men- 
ace to  the  safety  of  those  who,  in  the 
discharge  of  their  duties,  were  con- 
stantly compelled  to  pass  in  close  prox- 
imity to  it.  In  such  a  case,  it  was  said, 
the  obligation  to  place  a,  suitable  guard 
around  the  machinery  is  no  less  impera- 
tive than  his  duty  to  remedy  a  defect 
in  the  machine  itself.  Another  alter- 
native is  to  view  the  later  case  as  S)eing 
merely  expressive  of  the  narrow  con- 
clusion that  the  instruction  objected  to 
was  not  prejudicial,  and  not  as  an- 
nouncing the  doctrine  that  conformity 
to  usage  furnishes  conclusive  proof  of 
the  exercise  of  due  care.  The  difficulty 
raised  by  a  comparison  of  the  two  cases 
is  still  further  enhanced  by  the  fact 
that  the  earlier  one  is  not  referred  to 
at  all  in  the  later  one.  A  decision  of 
which  it  is  scarcely  possible  to  estimate 
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fomia;*  Illinois;^   Iowa;®    Maine;''    Minnesota;*  Missouri;^    Sonth 

Carolina ;!''  Texas;"  Vermont ;i^  Washington.^^ 

the   precise   significance   in   the   present  of  sufficient  height  to  enable  trainmen 

connection  is  Randall  v.  Baltimore  &  0.  to  pass  through  it  in  safety.     If  it  was, 

R.  Co.    (1883)    109  U.  S.  478,  27  L.  ed.  it  maizes  no  difference  whether   it  was 

1003,   3   Sup.   Ct.    Rep.    322,     There    a  higher    or    lower    than    other    bridges, 

servant  injured  by  a  passing  engine  on  Cleveland,  C.  G.  &  St.  L.  R.  Co.  v.  Wal- 

one    trade,  while    he    was  shifting    the  ier    (1893)    147   111.   60,   35   N.   E.   529. 

switch  rail    of  an    adjoining    track    by  These  ca.scs  seem  to  show  that  the  po- 

means  of  a  ground-switch  of  the  ordi-  sition   taken   in   Camp   Point   Mfg.    Co. 

nary  pattern,   was    held    unable  to    re-  v.  Ballou    (1874)    71   111.  417,  where  it 

cover.     But  the  naked  question  whether  was  held  error  to  refuse  an  instruction 

conformity   to   common  usage  was  con-  that  ordinary  use  in  similar  establish- 

clusive   in   the   master's   favor   was   not  ments   "is   the   standard   of  safety,"  no 

presented  here,  as  the  court  was  of  opin-  longer  represents  the  doctrine  accepted 

ion  that  the  switch  was,  to  say  the  least,  in  Illinois. 

quite  as  fit  for  its  place  and  purpose  as  "  Hosic  v.  Chicago,  R.  I.  £  P.  R.  Co. 

an  upright  switch  would  have  been,  and  (1888)     75    Iowa,    683,    37    N.    W.    963 

it    was  shown    that  it  could    have    been  (railroad  company  not  excused  for  neg- 

safely  and    effectually  operated    if    the  ligence  in  loading  its  cars,  for  the  rea- 

plaintiff  had  stood  midway  between  the  son  that  the  manner  of  loading  is  cus- 

tracks.  tomary    with     other    railroad     compa- 

*  In   Martin  v.    California   C.    R.    Go.  nies)  ;  Au.^-.lin  v.  Vhiciiqo,  R.  I.  d  P.  R. 

(1892)   94  Cal.  320,  29  Pae.  645   (use  of  Co.   (1895)   93  Iowa,  236,  61  N.  W.  849 

two  patterns  of  couplings),  it  was  held  (brakeman's   foot  caught  in   space   left 

that   an   instruction   to   the   effect  that  unfilled  between  the  ties  on  each  side  of 

general      usage    conclusively    negatived  the  bars  of  a  switch).     An  instruction 

negligence    was    properly  refused.     See  is  correct  which  states  that  a  defendant 

also,  to  the  same  effect,  Redfield  v.  Oak-  cannot    be  found  free    from    negligence 

land  Consol.   Street  R.   Go.    (1896)    112  simply  for  the  reason  that  the  distance 

Cal.  220,  43  Pac.  1117.     These  decisions  of  a  cattle  chute  from  the  track  was  the 

supersede  the   statement  in  Sappenfield  same  as  that  which  is  usual  in  the  case 

v.    Main    Street   &    Agri.    Park    R.    Go.  of   such    structures.     Allen   v.   Burling- 

(1891)   91  Cal.  48,  27  Pac.  590,  referred  ton,  G.  R.  &  N.  R.  Co.   (1884)   64  Iowa, 

to  in  §  44,  ante.  94,   19  N.  W.  807    (first  appeal   [1882] 

'■MeCormick  Harvesting  MacJi.  Co.  v.  57   Iowa,   623,   II   N.   W.   614,  but  this 

Burandt    (1891)    136  111.   170,  26  N.  E.  point  was  not  mentioned) .     Other  Iowa 

588,  Affirming   (1890)    37  111.  App.  165  cases   are   to   a  contrary   effect.     See    § 

(plaintiff   fell   into   unguarded   trough;  44,  ante. 

fact  that  no  other  person  in  a  similar  '  Savyer  v.  /.  M.  Arnold  Shoe  Go. 
business  had  used  a  railing  not  eonclu-  (1897)  90  j\Ie.  369,  38  Atl.  333.  There 
sive  that  master  was  not  negligent),  counsel  for  defendant  requested  this  in- 
In  Lake  Erie  &  W.  R.  Co.  v.  Morrissey  struction:  "However  strongly  the  jury 
(1898)  177  111.  376,  52  N.  E.  299,  Af-  may  be  convinced  that  there  may  be  bet- 
firming  (1897)  75  111.  App.  466,  it  was  ter  or  less  dangerous  appliances  or  ma- 
held  that  an  instruction  asked  for  by  chinery.  it  should  not  say  that  the  use 
the  defendant,  to  the  effect  that  they  of  appliances  or  machinery  commonly 
were  not  liable  to  an  employee  who  adopted  by  those  in  the  same  business 
caught  his  foot  under  a  rail  and  was  is  a  ncgli.gent  use  for  which  liability 
run  over,  if  it  was  customary  for  rail-  should  be  declared  or  imposed,"  In  an- 
ways  to  ballast  their  tracks  so  as  to  swer  to  which  the  trial  judge  said  to  the 
leave  a  space  of  about  an  inch  under  the  jury:  "Not  if  they  (the  jury)  believe 
rails  was  properly  modified  by  the  ad-  at  the  same  time  that  it  was  reasonably 
dition  of  the  proviso  that  such  a  sufficient  themselves.  The  common 
method  of  ballasting  in  yards  was  rea-  use  will  not,  of  course,  prove  its  useful- 
sonably  safe.  An  instruction  that,  if  ness.  That  is  evidence  of  its  useful- 
the  top  of  a  covered  bridge  was  lower  ness,  but  not  conclusive."  Whereupon 
than  is  usual  in  such  bridges,  the  rail-  defendant's  counsel  asked  the  court: 
way  company  is  negligent,  is  erroneous.  "\\'ould  it  not  he  due  care  to  use  as  is 
The  real  question  for  the  jury  is  ordinarily  used  by  persons  in  the  same 
whether  the  bridge,  as  constructed,  was  line  of  business?"     To  which  the  court 
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In  spite  of  the  Imposing  array  of  authorities  which  have  adopted 
the  doctrine  explained  in  §§  44  el  seq.,  the  present  writer  has  no  hes- 
itation in  saying  that,  in  his  opinion,  the  cases  just  cited  embody  the 
correct  principle.  The  essential  meaning  of  the  theory  that  the  case 
ceases  to  he  one  for  the  jury  when  conformity  to  common  usage  is 
once  established  is  that  emj^loyers  ought  to  receive  the  benefit  of  a 
presumption  which  may  be  thus  expressed:  The  persons  who  pui'- 
sue  a  particular  line  of  business  at  any  given  time  are  reasonably  pru- 
dent, and  the  majority  of  a  reasonably  prudent  body  of  persons  will 
not  use  unsuitable  instrumentalities  or  methods  when  suitable  ones 


replied:  "Yes,  but  that  must  be  rea- 
sonably safe  and  sound;  or  he  should 
use  due  care  to  have  it  reasonably  safe 
and  sound."  Defendant's  counsel  then 
requested  this  instruction:  "That  he 
does  use  reasonable  care  when  he  uses 
the  same  sort  of  machinery  that  is  in 
use  in  the  same  sort  of  business."  To 
which  the  court  replied:  "Though  the 
jury  should  find  that  it  was  actually 
defective?  I  should  not  say  to  the  jury 
that  if  they  found  that  machinery  actu- 
ally defective  and  insufficient,  it  would 
be  any  better  because  others  used  it." 
It  was  held  that  the  defendant  had  no 
cause  of  complaint  in  regard  to  any  of 
the  rulings  of  the  justice  presiding, 
upon  the  point  involved  in  these  re- 
quests. The  court  quoted  the  language 
of  an  earlier  case,  that  "it  would  be  no 
excuse  for  a,  want  of  ordinary  care  that 
carelessness  was  universal  about  the 
matter  involved,  or  at  the  place  of  the 
accident,  or  in  the  business  generally." 
Mayhew  v.  Sullivan  Min.  Co.  (1884) 
76  Me.  100.  The  earlier  rulings  of  this 
court  to  the  contrary  effect  (see  §  44, 
ante)  are  apparently  overruled,  though, 
strange  to  say,  they  are  not  referred  to 
in  this  case. 

^Graver  v.  Christian  (1887)  36  Minn. 
413,  31  N.  W.  457  (master  not  absolved 
from  duty  of  fencing  machinery  found 
to  be  dangerous,  by  the  mere  fact  that 
similar  machinery  is  ordinarily  left  un- 
covered by  other  masters ) . 

'  Reichla  v.  Gruensf elder  (1892)  52 
Mo.  App.  43  (fact  that  other  similar  es- 
tablishments do  not  put  guards  around 
a  hot-water  tank  like  that  in  which  an 
employee  was  scalded,  held  not  to  be 
conclusive  that  the  failure  to  do  so  is 
not  negligence).  Other  Missouri  deci- 
sions are  to  a  contrary  effect.  See  |  44, 
ant?, 


^°  Lourimore  v.  Palmer  Mfg.  Go. 
(1900)  60  S.  C.  153,  38  S.  E.  430  (in- 
struction declaring  usage  of  well-regu- 
lated companies  in  the  same  business  to 
be  conclusive  in  defendant's  favor,  held 
to  be  properly  refused ) . 

'^  Sincere  v.  XJnion  Compress  &  Ware- 
House  Co.  (1897;  Tex.  Civ.  App.)  40 
S.  W.  326. 

But  the  ease  of  International  &  G.  N. 
R.  Co.  v.  Bell  (1889)  75  Tex.  50,  12  S. 
W.  321,  seems  to  be  to  the  contrary 
effect. 

'^  To  exonerate  a,  master  from  the 
charge  of  negligence  in  furnishing  his 
employee  unsafe  appliances  with  which 
to  work,  it  is  not  suflicient  that  the  ap- 
pliances furnished  were  such  as  were  in 
common  use  for  similar  purposes,  but 
they  must  have  been  such  as  would  have 
commended  themselves  to  a  reasonably 
prudent  man.  Oeno  v.  Fall  Mountain 
Paper  Go.  (1895)  68  Vt.  568,  35  Atl. 
475  (disapproving  of  the  rulings  of  the 
Pennsylvania  courts  referred  to  in  §  44, 
ante) . 

^'  Proof  that  it  is  customary  in  other 
mines  to  employ  boys  to  open  doors  set 
in  the  gangway,  when  an  engine  sig- 
nals its  approach,  does  not  establish  the 
competency  of  a  boy  so  employed.  Carl- 
son V.  Wilheson  Goal  &  Coke  Go.  (1898) 
19  Wash.  473,  53  Pac.  725.  The  au- 
thority cited  was  the  decision  of  the 
Supreme  Court  of  the  United  States  in 
Walash  R.  Co.  v.  McDaniels  (1882) 
107  U.  S.  454,  27  L.  ed.  605,  2  Sup.  Ct. 
Rep.  932,  and  there  is  the  same  diffi- 
culty in  reconciling  this  Washington 
case  with  the  earlier  one  from  the  same 
state  (see  §  44,  ante),  as  there  is 
in  reconciling  the  Federal  decisions. 
See  note  2j  supra. 
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are  available.  As  a  basis  for  tbe  doctrine  founded  upon  it,  however, 
this  presumption  seems  to  be  extremely  unsatisfactory. 

Whether  motives  of  self-interest  will,  in  most  instances,  be  ade- 
quate to  induce  men  to  adopt  instrumentalities  and  methods  which 
are  suitable  in  the  sense  that  they  are  effective  for  the  performance 
of  the  work  to  be  done  is  a  point  which  does  not  seem  to  be  by  any 
means  beyond  controversy.  But,  waiving  this  question  as  being  one 
with  which  we  are  not  now  concerned,  it  is  at  all  events  abundantly 
clear  from  the  records  of  industrial  development  in  all  ages  and  coun- 
tries that  motives  of  this  description  cannot,  except  to  a  very  limited 
extent,  be  relied  upon  as  a  practical  influence  determining  employers 
to  adopt  instrumentalities  and  methods  which  are  suitable  in  the 
sense  that  they  may  be  used  with  reasonable  safety  by  servants.  The 
conclusive  effect  ascribed  to  common  usage  as  a  criterion  of  the  exer- 
cise of  due  care  could  only  be  justifiable  upon  the  assumption  that  the 
considerations  which  induce  the  majority  of  a  given  class  of  employ- 
ers to  carry  on  their  business  in  a  certain  manner  are  entirely,  or  at 
all  events,  mainly,  identical  with  those  which  would  be  kept  in  view 
if  the  security  of  the  employees  should  be  the  object  to  which  the  reg- 
ulation of  the  business  were  directed.  Manifestly,  such  an  assump- 
tion cannot  be  entertained.  How  little  confidence  is  placed  by  the 
most  enlightened  nations  of  modern  times  in  the  comfortable  theory 
that  a  regard  for  their  own  financial  interests  will  lead  employers  to 
provide  properly  for  the  safety  of  their  employees  is  shown,  in  a  man- 
ner not  to  be  misunderstood,  by  the  long  list  of  statutes  enacted  for 
the  protection  of  persons  engaged  in  mines,  factories,  and  specially 
dangerous  kinds  of  work.  That  this  distrust  is  fully  justified  by  the 
condition  of  things  which  existed  before  the  date  of  the  earliest  of 
these  statutes  will  hardly  be  disputed  by  a  student  of  economic  his- 
tory. 

But  apart  from  this  legislative  condemnation  of  the  theory,  its 
weakness  may  be  readily  demonstrated  by  a  very  simple  process  of 
reasoning.  Considered  as  a  means  of  accomplishing  work,  the  in- 
strumentalities or  methods  used  by  any  employer  at  a  certain  time 
must,  when  compared  with  others  which  would  be  superior  in  point 
of  safety,  be  either  less  effective,  or  equally  effective,  or  more  effect- 
ive. In  the  first  alone  of  these  three  cases  is  there  any  real  induce- 
ment of  self-interest  to  substitute  the  safer  for  the  more  dangerous 
instrumentalities  or  methods,  and  the  strength  of  that  inducement 
will  depend  entirely  upon  whether  the  increase  of  effectiveness  ob- 
tained by  making  a  change  will  be  sufficient  to  compensate  him  for 
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his  ontlay.  In  the  second  case  the  cost  of  the  change  still  remains  a 
dissuasive  consideration,  and  it  is  not  counterbalanced  by  any  cor- 
responding increase  of  effective  power.  In  the  third  case  the  em- 
ployer cannot  give  the  servant  a  safer  environment,  unless  he  not  only 
spends  money,  but  diminishes  the  productive  capacity  of  his  plant. 
In  the  two  latter  cases,  therefore,  it  cannot  be  said  that  there  is  any 
motive  whatever  working  in  favor  of  the  change,  except  such  as  may 
be  created  by  his  apprehension  of  a  possible  difficulty  in  obtaining 
workmen,  or  of  being  compelled  to  indemnify  such  servants  as  may 
be  injured.  But  it  will  scarcely  be  argued  seriously  that  such  ex- 
tremely remote  contingencies  are  likely  to  be  taken  into  account  by 
the  average  business  man  in  countries  where  the  labor  market  is  nor- 
mally overstocked,  and  a  servant's  knowledge  of  the  risk  is  ordinarily 
treated  as  a  complete  bar  to  his  action. 

In  its  essential  characteristics,  therefore,  the  situation  is  not  that 
which  is  taken  for  granted  by  the  courts  whose  views  are  being  criti- 
cised. The  conception  of  an  employer  as  a  person  acted  upon  by  cer- 
tain motives  springing  out  of  a  regard  for  his  financial  interests,  and 
leading  him  to  see  that  his  servants  are  not  exposed  to  tmnecessary 
risks,  is  not  in  harmony  with  or  borne  out  by  the  real  facts  of  the 
case.  Suitability  from  the  standpoint  of  effectiveness  may  or  may 
not  be  associated  with  suitability  from  the  standpoint  of  safety,  and 
it  is  only  the  former  kind  of  suitability  that  the  emploj'er  usually 
takes  into  account.  Under  such  circumstances,  it  is  submitted,  there 
is  no  sufficient  basis  upon  which  to  found  an  inference  of  law  that 
an  employer  fulfils  his  duty  when  he  adopts  instrumentalities  and 
methods  which  are  in  common  use.^' 

51.  Negligence  not  predicable  of  the  failure  to  adopt  instrumental- 
ities or  methods  not  in  general  use. —  In  a  considerable  luimber  of 
cases  the  doctrine  has  been  applied  that  a  jury  cannot  be  permitted 
to  find  an  employer  guilty  of  negligence  on  the  ground  that  a  sug- 
gested instrumentality  or  method  of  work  was  better  and  safer  than 
the  one  adopted  by  him,  if  there  is  no  evidence,  or  insufficient  evi- 
dence, that  the  utility  of  that  instrumentality  or  method  has  received 
the  stamp  of  a  practical  recognition  from  a  considerable  proportion, 

"  The  gist  of  the  whole  matter  is  well  C.   C.   A.  632,   109   Fed.   732.     "Custom 

summed   up    in   the   two   following    re-  may  originate  in  motives    of    economy, 

marks    extracted    from    recent     cases:  or  the  stress  of  pecuniary  affairs,  or  in 

"Common  sense  and  reason  do  not  lose  recklessness,    and   not    from     eonsidera- 

their  sway  because,  through  ignorance,  tions  based  upon  the  proper  discharge" 

inattention,  or  selfishness,  unreasonable  of  the  master's  duty.     Redfield  v.  OaJc- 

customs  may  have  prevailed."     Nyback  land  Consol.  Street  R.  Co.    (1896)    112 

V.   Champagne  Lurnher  Co.    (1901)    48  Cal.  220,  43  Pac.  1117, 
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at  least,  of  the  persons  in  his  own  line  of  business.  As  was  laid  down 
m  one  case,  the  acftion  cannot  be  maintained  unless  the  suggested  de- 
vice^ the  nonadoption  of  which  is  alleged  to  be  negligence,  is  "so  man- 
ifestly serviceable  as  to  command  the  consensus  of  intelligent 
.  .  .  men  [in  the  same  business]  so  generally  as  that  it  cannot  be 
reasonably  ignored  or  disregarded."^  The  decisions  to  this  effect 
proceed  from  courts  which  unquestionably  hold  conformity  to  usage 
to  be  conclusive  in  the  master's  favor  ;^  from  courts    whose   views 

'Louisville    &    Is.    R.     Co.    v.     Eall  (1899)   174  Mass.  317,  54  N.  E.  844   (no 

U890)   91  Ala.  112,  8  So.  371    (said  of  evidence  as  to  what  method  of  fastening 

"whipping  straps"  as  a  means  of  warn-  the   arch   pipe  of  a  locomotive   was   in 

ing  brakemen  of  the  proximity  of  low  use     elsewhere )  ;    Corcoran    v.     Wana- 

tridges).  maker  (1898)   185  Pa.  496,  39  Atl.  1108 

''Faher  v.  Carlisle  Mfg.  Go.  (1889)  (judgment  for  defendant  based  partly 
126  Pa.  387,  17  Atl.  621;  Dinglcy  v.  on  the  ground  that  there  was  no  proof 
Star  Knitting  Go.  (1892)  134  N.  Y.  that  it  was  not  customary  for  employ- 
552,  555,  32  N.  E.  35;  Dooner  v.  Dela-  ers  in  the  same  business  to  use  certain 
ware  &  U.  Canal  Co.  (1895)  171  Pa.  acids  which  gave  off  poisonous  fumes)  ; 
581,  33  Atl.  415  (plaintiff  asserted  that  Ross  v.  Pearson  Cordage  Go.  (1895)  164 
a  foreign  railway  car  should  have  been  Mass.  257,  41  N.  E.  284  (use  of  a  ma- 
provided  with  an  additional  handhold)  ;  chine  with  belt-shipper  made  in  the  or- 
Orattis  v.  Kansas  Gity,  P.  &  0.  R.  Co.  dinary  way   held   not  to   be  negligence 

(1900)  153  Mo.  380,  48  L.  R.  A.  399,  55  rendering  master  liable  for  accident 
S.  W.  108  (fact  that  defendant  had  caused  by  its  slipping  and  so  starting  a 
placed   its  switch-signal    target  on    the  machine,     though    the    accident    might 

■  same  side  of  the  main  track  on  which  have  been  prevented  by  certain  contriv- 
its  side  track  was  placed,  instead  of  on  ances  sometimes  used  on  other  ship- 
the  opposite  side,  held  not  to  constitute  pers)  ;  Delaicare  River  Iron-Ship  Bldg. 
negligence,  where  the  evidence  showed  (&  Engine  Works  v.  'Nuttall  (1888)  119 
that  there  was  no  uniform  rule  as  to  Pa.  149,  13  Atl.  65  (contention  that  the 
which  side  of  the  track  it  should  be  defendant  should  have  provided  a 
placed;  train  ran  through  a  switch,  which  spreader  for  a,  saw  held  to  be  without 
the  engineer  would  have  seen  to  be  open  merit,  as  the  testimony  showed  that 
if  it  had  been  on  the  other  side  of  the  such  an  attachment  was  not  in  general 
track)  ;  Banks  v.  Georgia  R.  &  Bkg.  Go.   use,    and    that    there    was    no    general 

(1901)  112  Ga.  655,  37  S.  E.  992  (com-  agreement  among  millowners  or  prae- 
plaint  failing  to  allege  any  defect  other  tical  sawyers  that  it  was  a  desirable  or 
than  an  unblocked  frog,  held  insuffi-  a  useful  attachment)  ;  Pryhilski  v. 
<;icnt  on  the  ground  that  it  might  be  the  'Northwestern  Goal  B.  Go.  (1898)  98 
general  custom  not  to  block  frogs)  ;  Wis.  413,  74  N.  W.  117  (no  covering  to 
.McNeil  V.  New  Ym-k,  L.  E.  d  W.  R.  Go.   protect  workmen  on  a  coal   dock  from 

(1893)  71  Hun,  24,  24  N.  Y.  Supp.  616  coal  which  fell  when  a  bucket  was  un- 
( failure  to  block  the  space  between  latched;  defendant  absolved  on  the 
guard  rails  and  main  rails,  held  not  to  ground  that  there  was  no  evidence  to 
be  negligence,  the  usage  of  railways  in  show  that  this  device  was  used  in  simi- 
this  regard  being  conflicting);  Omaha  lar  docks  on  tie  lake  ports).  Wbere 
Bottling  Co.  v.  Theiler  (1899)  59  Neb.  there  is  no  proof  that  the  manner  in 
257,  80  N.  W.  821  (failure  to  provide  which  a  machine  which  fell  upon  the 
screens  to  protect  employees  from  frag-  plaintiff  was  fastened  down  differed  from 
ments  of  exploding  bottles  in  a,  bottling  that  ordinarily  adopted  in  the  ease  of 
establishment)  ;       Whatley      v.      Block   such   machine,   it  is  error  to  charge   a 

(1894)  95  Ga.  15,  21  S.  E.  985  (em-  jury  that,  if  the  accident  could  have 
ployer  held  not  negligent  in  not  having  been  prevented  by  a  certain  precaution, 
a  railing  round  a  freight  elevator,  there  the  plaintiff  would  be  entitled  to  re- 
being  no  evidence  that  a  general  custom  cover.  Augerstein  v.  Jones  (1891)  139 
to  take  this  precaution  prevails  in  re-  Pa.  183,  21  Atl.  24.  Wbere  the  evi- 
gard  to  elevators  of  the  same  class)  ;  dence  does  not  show  that  any  particu- 
Ealc  V.    New    York    &    N.    E.    R.    Co.    lar  method  of  moving  the  large  driving 
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on  this  point  are  not  precisely  defined  f  and  from  courts  which  con- 
sider conformity  to  usage  to  bo  merely  evidence  of  due  care.* 

In  a  logical  point  of  view  the  theory  of  the  last-mentioned  group  of 
courts  seems  to  be  decidedly  faulty.  The  position  that  the  employ- 
er's culpability  still  remains  a  question  for  the  jury  after  he  has 
shown  that  he  has  done  as  much  for  the  protection  of  the  servant  as 
other  persons  in  the  same  line  of  business  is,  it  is  submitted,  essen- 
tially inconsistent  with  the  position  that  tlie  absence  of  such  culpabil- 
ity is  inferable,  as  a  matter  of  law,  wherever  the  servant  is  unable  to 
prove  that  the  particular  instrumentality  or  method  which,  accord- 
ing to  his  contention,  should  have  been  adopted,  was  in  common  use. 
The  necessaiy  complement  of  the  doctrine  that  the  question  of  neg- 
ligence vel  non  is  still  an  open  one  after  conformity  to  common  usage 
has  been  shown  is  that  this  question  is  also  an  open  one  after  it  has 
been  ascertained  that  there  is  no  common  usage  with  reference  to 
which  the  quality  of  the  master's  acts  can  be  gauged.^ 

wheels     of     locomotives     is     generally  Go.   (1890)   79  Iowa,  415,  44  N.  W.  693 

known  and  practised  in  machine  shops,  (no  evidence  that  a  guard  to  the  ma- 

or  known  to  the  defendant  himself,  it  chinery  was  usual  or  even  practicable ) ; 

is  error  to  leave  it  to  the  jury  to  say  Bryant  v.  Burlington,  C.  R.  &  N.  R.  Co. 

whether  the  defendant  was  negligent  in  (1885)   66  Iowa,  305,  55  Am.  Rep.  275, 

not  instructing  the  plaintiff  how  such  23    N.    W.    678     ("bucking    snow"    by 

a  wheel  could  be  moved    with    safety,  means  of  a  train  with  two  engines  and 

Richmond   Locomotive   &   Much.   WorTcs  without   a   snow-plough,   not    shown   to 

V.  Ford    (1897)    94  Va.  627,  27    S.    E.  be  an  unusual  method)  ;  Lorimer  v.  St. 

509.  Paul  City  R.  Co.   (1892)   48  Minn.  391, 

""  Southern  P.  Co.  v.  Seley   (1894)   152  51  N.  W.   125    (street-railway  company 

U.   S.   145,  38  L.  ed.  391,   14   Sup.  Ct.  held  not  to  be  negligent  in  not  providing 

Rep.    530    (charge    approved    by    which  in  its  electric  cars  a  resistance  coil  for 

the  jury  were  told  that  the  use  of  an  the  purpose  of  making  the  starting  of 

unblocked    frog    was    not   negligence  if  its   ears  more  gradual,  there  being  no 

they  found  from  the  evidence  that  rail-  evidence  that  it  had  become  known,  ap- 

road   companies  used  both  the   blocked  proved,  and  recognized  as  a  useful  ap- 

and  the  unblocked  frog,  and  that  it  was  pliance)  ;  Chicago,  R.  I.  d  P.  R.  Co.  v. 

questionable    which    was    the    safer    or  Lonergan    (1886)    118   111.  41,   7  N.   E. 

more   sviitable   for  the   business   of   the  55     (railway    company    not    liable    for 

roads)  ;     Red     River     Line     v.     Smith  failure  to  use  a  new  device  for  blocking. 

(1900)    39   C.  C.  A.   620,  99   Fed.   520,  where     the   evidence     shows     that     un- 

(no  staging  or  connecting  planks   fur-  blocked  frogs  had  been  in  use  on  rail- 

nished  for  transferring  cotton    from    a  roads   all   over   the   country   for   years, 

barge    to    a     steamboat)  ;      Mississippi  and  it  is  a  fair  inference  that  the  block- 

River  Logging  Co.  v.  Schneider    (1896)  ing  of  switches  is  as  yet  but  an  experi- 

20  C.  C.  A.  390,  34  U.  S.  App.  743,  74  ment)  ;  Chicago,  B.  &  Q.  R.  Co.  v.  Smith 

Fed.  195   (no  guard  provided  to  prevent  (1885)    18  111.  App.  119    (same  point), 

a  plank  forced  over  the  "dead"  rollers  "This  is  the  view  taken  in  Colorado. 

in  a  sawmill  from  coming  into  contact  See    Empson    Packing    Go.    v.     Vaughn 

with  a  slab  saw)  ;  Grant  v.  Union  P.  R.  (1899)  27  Colo.  66,  59  Pac.  749,  holding 

Co.    (1891)    45  Fed.  673    (no  lights  on  that  the  master'.s  nonliability  could  not 

switches   in   railway  yards)  ;    Lloyd   v.  be  affirmed,  as  a  matter  of  law,  where 

Banes    (1900)    126  N.  C.  359,  35  S.  E.  the  evidence  was   that  a  steam  cooker 

611.     As  to  the  Federal  decisions  gen-  in  a  canning  factory  exploded  owing  to 

erally,  see  §  50,  ante.  a  sudden  inrush  of  steam  from  the  boil- 

'  Young  v.  Burlington  Wire  Mattress  er  by  which  it  was  supplied,   and  the 
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As  additional  reasons  for  denying  recovery  in  some  of  the  cases 
which  exemplify  this  prin civile,  we  find  the  courts  adverting  to  the 
facts  that  the  suggested  change  was  not  necessary  for  the  safety  of  the 
servant,®  or  was  not  a  practical  one,'''  or  was  not  reasonably  feasible 
under  the  circumstances,^  or  wovild  render  the  appliance  in  question 
impossible  to  operate.''  But  such  elements  must  be  regarded  as 
merely  cumulative  in  their  significance,  as  the  principle  itself  was 
sufficient  to  negative  liability  under  the  circumstances  involved. 
Compare  the  similar  enumeration  of  corroborative  facts  at  the  end  of 
§  44,  ante. 

52.  Proof  of  nonconformity  to  common  usage  warrants  inference  of 
negligence. —  The  courts  not  infrequently  employ  language  which,  if 
taken  literally,  would  seem  to  embody  the  doctrine  that  nonconform- 
ity to  common  usage  implies  negligence,  as  a  matter  of  law.^  But 
an  examination  of  the  cases  in  which  expressions  of  this  sort  occur 
will  show  that  they  merely  amount  to  somewhat  loose  statements  of  a 
rule  which  may  be  enunciated  more  accurately  as  follows :  The  mas- 
ter's negligence  is  a  question  for  the  jury  whenever  it  is  warrantable 
to  infer  from  the  evidence  that  the  injury  would  not  have  been  re- 


testimony  was  that  some  canning  fac- 
tories used  the  method  adopted  by  the 
defendant,  while  others  equipped  their 
cookers  with   safety  valves. 

"Whatley  v.  Block  (1804)  95  Ga. 
15,  21  S.  E.  985  (for  facts  see  supra, 
note  2). 

''Red  River  Line  v.  Smith  (1900)  39 
C.  C.  A.  620,  99  Fed.  520. 

"  Pryhilski  v.  Northwestern  Coal  R. 
Co.    (1898)   98  Wis.  413,  74  X.  W.  117. 

'Eeena-n  v.  ^Yaters  (1897)  181  Pa. 
247,  37  Atl.  342  (no  guard  rails  on  a 
laundry  machine  of  the  pattern  ordin- 
arily used).     Compare  §  37,  ante. 

1  Thus,  it  has  been  declared  that  "the 
general  rule  requires  of  the  master  that 
he  provide  materials  and  implements 
for  the  use  of  his  servant  such  as  are 
ordinarily  used  by  persons  in  the  same 
business."  Allison  Mfg.  Co.  v.  ilcCor- 
micTc  (1888)  118  Pa.  ol9,  12  Atl.  273. 
That  the  master  "is  bound  to  furnish 
machinery  and  appliances  that  are  of 
ordinary  character  and  reasonable  safe- 
ty, and  the  former  is  the  conclusive  test 
of'  the  latter,"  was  laid  down  by  the 
same  court  in  Kehlcr  v.  fichirei'k 
(1891)  144  Pa.  348.  13  L.  R.  A.  3'"4, 
22  Atl  910.  In  Richmond  £  D.  R.  Go. 
v.  Jones  (1890)  92  Ala.  218,  9  So.  276, 
it  was  said  that  a  master,  although  not 
required  to  adopt  every  new   improve- 


ment, is  bound  "to  discontinue  old 
methods  that  are  insecure,"  and  keep 
himself  reasonably  abreast  with  im- 
proved methods,  "so  far  as  general 
usage  demands."  In  M'Cill  v.  Bowman 
(1890)  18  Sc.  Sess.  Cas.  4th  series,  206, 
the  court  said,  arguendo,  that  the  mas- 
ter is  bound  to  abandon  a  system  given 
up  by  most  persons.  In  Eart  d  C.  Mfg. 
Co.  V.  Tima  (1898)  85  111.  App.  310,  it 
•was  laid  down  that  a  master  must  pro- 
vide appliances  which  are  in  "ordinary 
and  common  use."  In  North  Carolina 
it  has  lately  been  held  that  automatic 
car  couplings  are  now  so  generally  used 
that  it  is  negligence  per  se  to  operate 
cars  without  them.  Greenlee  v.  South- 
ern R.  Co.  (1898)  122  N.  C.  977,  41  L. 
R.  A.  399,  30  S.  E.  115;  Troxler  v. 
Southern  R.  Co.  (1899)  124  N.  C.  189, 
44  L.  R.  A.  313,  32  S.  E.  550.  In  the 
former  of  these  cases  it  was  declared 
that  'an  extension  of  time  procured 
from  the  Interstate  Commerce  Commis- 
sion by  railroad  companies  for  placing 
self-couplers  upon  freight  cars  merely 
relieved  the  companies  from  the  penalty 
provided  in  the  Act  to  Regulate  Com- 
merce, but  did  not  relieve  them  from 
the  legal  liability  to  employees  for  fail- 
ure to  provide  suitable  appliances  in 
general  use. 
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ceived  if  a  certain  instrumentality  or  method  had  heen  substituted 
for  that  actually  adopted  by  the  defendant,  and  that  this  alternative 
instrumentality  or  method  was  one  commonly  used  by  other  employ- 
ers in  the  same  line  of  business  under  similar  circumstances.  This 
rule  is  applied  both  by  the  courts  which  do,  and  by  the  courts  M'hich 
do  not,  accept  the  doctrine  that  conformity  to  common  usage  is  a  con- 
elusive  defense.^     An  instruction  is  erroneous  or  correct  according 

^  See  Eastman  v.  Lake  Shore  &  M.  S.  callv  removed  all  danger)  ;  Bonner  v. 
R.  Co.  (1894)  101  Mich.  597,  60  N".  W.  Pitishurg  Bridge  Go.  (1897)  183  Pa. 
309  (statutory  duty  to  block  switches  278,  38  Atl.  896  (case  for  jury  where 
not  discharged  by  adopting  a  method  the  evidence  was  that  an  injury  caused 
Avhich  the  operation  of  the  road  renders  by  an  accidental  change  in  the  gear  of 
ineflfectual  in  a  few  days,  where  a  sim-  a  crane  could  have  been  prevented  by  a 
pie,  inexpensive,  and  common  method  safety  lock,  a  well-known  device,  but 
is  in  common  use)  ;  Smizcl  v.  Odanah  the  testimony  was  conflicting  as  to  the 
Iron  Co.  (1898)  116  Mich.  149,  74  N.  general  use  of  such  a  device  in  similar 
W.  488  (platform  in  a  mine  only  one  cranes)  ;  Indiana,  I.  &  I.  R.  Co.  v. 
plank  thick,  contrarj'  to  the  usage  of  Bundy  (1899)  152  Ind.  590,  53  N.  E. 
the  locality)  ;  Littlcficld  v.  Edtcard  P.  175  (case  held  to  be  for  jury,  where  the 
Allis  Co.  (1900)  177  Mass.  151,  58  N.  evidence  was  that  the  defendant  did  not, 
E.  692  (master's  negligence  in  failing  as  was  usual  in  first-class  roads,  cover 
to  provide  proper  material  is  for  the  the  signal  wires  in  a  busy  yard)  ;  Fort 
jury,  where  plaintiff,  while  holding  a  Worth  &  B.  G.  R.  Co.  v.  Kine  (1899) 
piece  of  iron  pipe  over  the  head  of  a  21  Tex.  Civ.  App.  271,  51  S.  W.  558, 
bolt  which  was  being  driven,  was  in-  Affirmed  in  (1899;  Tex.)  54  S.  W.  240 
jured  by  a  chip  flying  from  the  pipe,  (low  overhead  bridge  not  guarded  by 
and  it  appeared  that  the  bolts  were  usual  telltales)  ;  Bennett  v.  Northern 
usually  protected  by  holding  some  such  P.  R.  Co.  (1891)  2  N.  D.  112,  13  L.  R. 
metal  over  them,  but  that  copper  ham-  A.  465,  49  N.  W.  408  (use  of  drawbars 
mers  had  been  made  for  a  number  of  shorter  than  those  in  common  use  held 
years  for  such  work,  and  that  piping  to  be  evidence  of  negligence )  ;  Galves- 
was  the  least  desirable  of  the  metals  ton,  H.  &  8.  A.  R.  Co.  v.  SUnlcard 
used,  because  of  its  brittleness)  ;  Cossel-  (1897)  17  Tex.  Civ.  App.  585,  44  S.  W. 
mon  V.  Dunfee  (1901)  59  App.  j)iv.  467,  35  (cattle  guard  left  uncovered  within 
69  N.  y.  Supp.  271  (master's  negligence  yard  limits)  ;  Palmer  v.  Denver  d  R.  G. 
a  question  for  the  jury  where  plaintiff,  R.  Co.  (1882)  3  McCrary,  635,  12  Fed. 
whose  duty  it  was  to  hook  and  unhook  392  (jury  may  infer  negligence  where 
buckets  from  a  derrick  used  in  clean-  a  few  cars  of  a  discarded  pattern  are 
ing  a  canal,  was  injured  by  the  bending  used)  ;  Jensen  v.  Hudson  Sawmill  Go. 
of  the  hook,  allowing  a  bucket  to  fall  (1897)  98  Wis.  73,  73  N.  W.  434  (fail- 
on  him,  and  where  there  was  also  some  ure  to  guard  machinery  in  sawmill)  ; 
evidence  that  the  hook  was  smaller  than  Lemser  v.  St.  Joseph  Furniture  Mfg. 
those  ordinarily  used)  ;  T^'Za/iert J/ V.  iVor-  Go.  (1897)  70  Mo.  App.  209  (master 
wood  Engineering  Co.  (1898)  172  Mass.  held  to  be  negligent  in  failing  to  guard 
134,  51  N.  E.  463  (held  to  be  for  the  a  circular  saw  in  the  usual  manner, 
jury  to  say  whether  a  common  round  where  he  knows,  or  ought  to  know,  that 
stick  without  holes  in  it,  to  use  as  a  it  is  dangerous  unless  so  guarded)  ; 
lever  for  tipping  a.  large  ladle  of  mol-  Ross  v.  Shanley  (1900)  185  111.  390,  56 
ten  metal,  was  a  defective  appliance,  N.  E.  1105,  Affirming  (1899)  86  111. 
the  evidence  being  that  it  was  not  safe  App.  144  (negligence  not  to  shore 
and  that  another  kind  of  device  was  trench  in  usual  manner );  Sc/wmt  v.  GiZ- 
customary  in  large  foundries)  ;  Kehler  len  (1899)  41  App.  Div.  302,  58  N.  Y. 
V.  Schwenk  (1892)  151  Pa.  505,  25  Atl.  Supp.  458  (sheathing  of  trench  set  much 
130  (finding  that  master  was  negligent  further  apart  than  usual;  defendant 
held  to  be  justifiable  where  the  appli-  held  liable).  To  the  same  general  ef- 
ance  which  caused  the  injury  was  only  feet  see  Gulf,  C.  &  S.  F.  R.  Co.  v.  War- 
in  partial  use,  and  the  testimony  dis-  ner  (1890;  Tex.  Civ.  App.)  36  S.  W. 
closed  a  perfectly  simple  device  in  ex-  118.  A  miner  has  the  right  to  assume 
tensive  use,  which    would   have    practi-   that   a-  practice   or  custom   resorted   to 
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as  it  ignores  or  is  in  harmony  with  this  principle.*  No  declaration 
which  shows  a  prima  facie  case  of  noncompliance  with  general  usage 
is  demurrahle.* 

A  few  cases  embody  a  principle  slightly  different  from  that  applied 


in  similar  mines,  to  render  safe  the 
places  where  miners  have  to  work,  will 
be  followed  by  his  employer.  Bergquist 
V.  Chandler  Iron  Co.  (1892)  49  Minn. 
511,  52  N.  W.  136.  The  same  principle 
is  applicable  where  the  plaintiff  is  a 
stranger.  Vinton  v.  Schiixib  (1860)  32 
Vt.  612. 

The  principle  is,  of  course,  subject  to 
any  exceptions  which  may  be  indicated 
by  circumstances  warranting  the  appli- 
cation of  the  doctrine  of  assumption  of 
risks.  Thus,  where  a  brakeman  has 
been  sufficiently  long  in  the  service  to 
become  acquainted  with  the  low  bridges 
along  the  track,  the  fact  that  the  road 
on  which  he  is  employed  does  not  use 
the  danger  signal  common  on  other 
roads  is  immaterial,  for  the  absence  of 
the  signals  does  not  deceive  him  as  to 
the  degree  of  danger  incurred.  Bross- 
maii  V.  Lehigh  Valley  R.  Co.  (1886) 
113  Pa.  491,  57  Am.  Eep.  479,  6  Atl. 
226. 

In  one  of  the  earlier  English  cases, 
Bramwell,  B.,  expressed  the  opinion 
that  negligence  on  the  master's  part  is 
not  a  wan-antable  inference  from  the 
fact  that  the  master  uses  machinery 
less  safe  than  some  other  kind  in  gen- 
eral use.  Dynen  v.  Leach  (1857)  26  L. 
J.  Exeh.  N.  S.  221.  But  even  in  Eng- 
land this  dictum  would  now  hardly  be 
accepted  as  good  law.  See  cases  cited 
in  §  50,  ante.  In  Illinois  it  was  held 
lately  that  expert  testimony  to  the  ef- 
fect that  the  hook  which  broke  was  not 
constructed  on  the  principle  of  standard 
hooks  was  not  evidence  from  which  neg- 
ligence could  be  inferred.  3art  &  C. 
Mfg.  Go.  V.  Tima  (1899)  85  111.  App. 
310.  But  here  the  principle  relied  upon 
was  that  the  master  is  not  bound  to  fur- 
nish the  best  appliances,  and  the  atten- 
tion of  the  court  does  not  seem  to  have 
been  directed  to  the  possibility  that  the 
rule  as  to  general  usage  may  sometimes 
operate  so  as  to  qualify  this  principle. 
See  §  48,  ante.  If,  as  may  be  assumed, 
the  expression  "standard  hook"  implies 
that  it  was  in  general  use,  the  case  is 
plainly  contrary  to  the  weight  of  au- 
thority. 

'An  instruction   which   is  susceptible 
of  being  understood  as  laying  down  the 


rule  that  it  was  the  duty  of  the  master, 
in  providing  reasonably  safe  machinery, 
to  furnish  that  which  was  safer  and 
better,  if  such  was  in  general  use,  is 
erroneous.  Stiller  v.  Bohn  Mfg.  Co. 
(1900)  80  Minn.  1,  82  N.  W.  981. 
There  the  majority  of  the  court  held 
that  this  was  not  the  effect  of  an  in- 
struction by  which  the  jury  were  told 
that,  if  there  were  in  general  use  tools 
and  machinery  that  were  safer  and  bet- 
ter than  those  used,  they  would  be  jus- 
tified in  finding  that,  if  the  master  did 
not  provide  the  safer  machinery  in 
general  use,  but  used  machinery  that 
was  not  safe, — not  reasonably  safe, — he 
did  not  use  reasonable  care.  Two 
judges  dissented  from  the  construction 
thus  put  upon  the  words  of  this  state- 
ment, and  considered  that  the  charge 
was  uncertain  and  indefinite  to  such  a 
degree  as  to  be  misleading.  With  this 
view  the  present  writer  ventures  to 
agree. 

'  As,  where  it  sets  forth  the  omission 
of  the  defendant  to  light  properly  a 
place  in  a  sawmill  where  his  servants 
are  required  to  work  in  close  proximity 
to  unguarded  machinery,  alnd  alleges 
that  at  a  small  cost  the  machinery 
might  have  been  guarded,  as  was  cus- 
tomary in  that  part  of  the  country. 
Jensen  v.  Hudson  Saivmill  Co.  (1897) 
98  Wis.  73,  73  N.  W.  434.  Or  where  it 
alleges  facts  showing  that,  if  a  prevail- 
ing custom  had  been  followed  in  the 
management  of  the  business,  the  injury 
would  not  have  occurred.  Joliet  Steel 
Co.  V.  Shields  (1893)  146  111.  603,  34 
N.  E.  1108  (partially  filled  mold  not 
laid  on  its  side,  as  was  usual  in  such  a 
case,  at  the  end  of  the  day's  work, 
thereby  leading  one  who  was  repairing 
a  track  close  to  it  to  suppose  it  was 
empty  and  wouldstandwithoutsupport) . 
In  Anderson  v.  Illinois  C.  R.  Co.  (1899) 
109  Iowa,  524,  80  N.  W.  561,  the  case 
was  held  to  be  for  the  jury,  where  the 
declaration  set  forth  that  crowbars  and 
pinch  bars  had  been  furnished  as  imple- 
ments with  which  to  handle  piles,  and 
averred  that  cant  hooks  would  have 
been  the  proper  appliances,  and  were 
generally  used. 
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in  the  cases  so  far  cited,  viz.,  that  the  servant  cannot  recover  unless 
he  not  only  proves  that  the  master  did  not  conform  to  usage,  but  that 
ordinary  care  and  prudence  required  that  the  suggested  precautions 
should  be  taken."^ 

But  it  would  seem  that  this  principle  cannot  be  consistently 
adopted  by  any  court  which  regards  conformity  to  usage  as  a  circum- 
stance which,  as  matter  of  law,  negatives  culpability.  The  logical 
situation  is  precisely  the  converse,  in  this  respect,  of  that  commented 
upon  in  §  57,  post.  For  this  reason  the  two  decisions  cited  are,  it 
is  submitted,  erroneous  so  far  as  regards  the  particular  jurisdictions 
from  which  they  emanate.      See  §§  44,  50,  ante. 

53.  What  kind  of  usage  is  competent  as  evidence  to  be  introduced  on 
the  question  of  due  care. —  a.  Competency  considered  with  reference 
to  the  similarity  of  the  circumstances. — For  the  purpose  of  a  com- 
parison of  usages,  it  is  not  necessary  that  the  establishment  which  is 
adduced  by  tlie  servant  as  furnishing  the  proper  standard  of  safety 
and  suitability  should  be  precisely  similar  to  that  of  the  defendant. 
A  reasonable  similarity  is  sufficient.-^  But  evidence  of  usage  should 
be  rejected  unless  there  is  a  fairly  close  parallelism  between  the  condi- 
tions to  which  the  evidence  relates,  and  those  which  existed  at  the 
time  and  place  with  which  the  action  is  concerned.^ 

b.  The  number  of  employers  following  or  not  following  the 
usage. — To  justify  a  court  in  declaring,  as  matter  of  law,  that  the 
master  ■v\^as  not  negligent,  for  the  reason  that  he  conformed  to  com- 
mon usage,  it  is  not  necessary  that  the  usage  shovpn  should  be  a  uni- 

^  Huhn  V.  Missouri  P.  B.  Co.  (1887)  ''In  an  aetion  by  an  employee  injured 
92  Mo.  440,  4  S.  W.  937  (question  of  by  a  saw,  evidence  of  a  custom  in  fac- 
negligence  in  case  of  injuries  caused  by  tories  to  screen  saws  to  protect  those 
an  unblocked  guard  rail  cannot  be  re-  operating  them,  but  not  showing  that 
solved  alone  upon  evidence  showing  how  such  screens  were  used  on  machines  sim- 
many  roads  block  guard  rails)  ;  Sincere  ilar  to  the  one  by  which  the  employee 
v.  Union  Compress  &  Ware-House  Co.  was  injured,  or  tha,t  they  were  designed 
(1897;  Tex.  Civ.  App.)  40  S.  W.  326  to  protect  employees  engaged  in  the 
(custom  alleged  was  that  owners  of  cot-  same  work  as  the  plaintiff,  viz.,  carry- 
ton  compresses  in  the  vicinity  employed  ing  materials  to  and  fro,  is  insufficient 
men  to  perform  certain  functions  in  to  sustain  a  claim  that  such  devices 
connection  with  the  unloading  of  the  were  in  common  use  within  the  meaning 
bales ) .  of  the   rule.     Journeaux  v.  E.   H.  Staf- 

^  Expert  testimony  as  to  the  manner  ford  Co.    (1899)    122  Mich.   396,  81   N. 

of  lacing  belts  in  a  mill  of  a  different  W.  259.     In  an  action  based  upon  the 

chaiacter  from  the  one  in  which  the  ac-  theory   that   an   employer    is   bound   to 

cident  occurred  is  competent,  since  there  protect  men  engaged  in  digging  a  trench 

is  no  such  essential  difference  between  by  stationing  a  watchman    to    prevent 

the   conditions   to   which   belts   are   ex-  volunteers  from  helping  to  push  street 

posed  in  different  kinds  of  factories  as  cars  across  such  trench,  evidence  of  pre- 

to  render  such  testimony  entirely  irrel-  caution   usually  taken   at  other   places 

evant.     MeGar  v.  National  &  P.  Wors-  and    under    different    circumstances    is 

ted  Mills    (1901)   22  E.  I.  347,  47  Atl.  rightly    excluded.     Craven    v.     Mayers 

1092.  (1896)   165  Mass.  271,  42  N.  E.  1131. 
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versal  one.*  But  it  is  improper  to  take  as  a  standard  the  usage  of  a 
few  out  of  a  large  number  of  employers  whose  business  is  presumably 
conducted  on  the  same  lines.* 

If  it  is  a  question  of  the  master's  duty  to  introduce  a  particular 
kind  of  appliance,  the  fact  that  a  relati^'ely  large  number  of  employ- 
ers, as  compared  with  the  whole  number,  abstain  from  using  that  ap- 
pliance, is  a  sufficient  reason  for  declaring  him  to  be,  as  matter  of 
law,  free  from  negligence.  It  is  not  necessary  to  show  such  absti- 
nence on  the  part  of  an  absolute  majority  of  the  employers.^  Still 
less  can  culpability  be  inferred  from  the  fact  that  a  single  member 
of  the  class  of  employers  to  which  he  belongs  had  adopted  the  instru- 
mentality or  method  which,  as  the  plaintiff  asserts,  ought  to  have 
been  adopted.® 


'  In  Georgia,  P.  R.  Co.  Y.  Propst 
(1887)  83  Ala.  518,  3  So.  764,  the  fact 
that  drawheads  used  were  such  as  were 
employed  on  "many"  well-conducted 
roads  was  held  to  repel  all  imputation 
of  negligence,  even  though  it  did  not  ap- 
pear that  they  were  used  on  the  major- 
ity of  such  roads.  S.  P.  in  Richmond 
&  D.  R.  Go.  V.  Jones  (1890)  92  Ala. 
218,  9  So.  276.  The  course  pursued  by 
"most  persons"  was  mentioned  as  the 
standard  in  McGill  v.  Bowman  (1890) 
18  Se.  Sess.  Cas.  4th  series,  206. 

*  In  Louisville  &  N.  R.  Go.  v.  Jones 
( 1901 ;  Ala. )  30  So.  586,  where  the  ques- 
tion was  whether  the  ratchet  jacks  for 
holding  up  the  body  of  a  derailed  car 
were  suitable  appliances,  it  was  held 
that  charges  which  proposed,  as  an  abso- 
lute test  of  their  fitness,  the  usage  of 
eight  companies,  were  invasive  of  the 
province  of  the  jury,  and  were  properly 
refused.  In  another  case  a  charge 
which  proposed  as  a  standard  test  of 
duty  the  usage  of  five  railway  compan- 
ies was  also  held  to  be  erroneous  for 
the  same  reason.  Richmond  &  D.  R. 
Go.  v.  Weems  (1892)  97  Ala.  270,  12 
So.  186.  In  Apati  v.  Delairare,  L.  &  W. 
R.  Go.  (1901)  64  App.  Div.  515,  72  N. 
Y.  Supp.  322,  it  was  held  that  the  mere 
fact  that  some  railway  companies  use 
a  saw,  instead  of  a  hammer  and  chisel, 
to  cut  rails,  did  not  justify  the  trial 
court  in  submitting  to  the  jury  the 
question  whether  the  defendant  was 
negligent  in  using  a  hammer  and  chisel, 
there  being  no  evidence  to  show  whether 
the  saw  was  used  on  account  of  its 
greater  economy  and  efficiency,  or  on 
account  of  its  gresitcr  safety. 
'Louisville  dN.  R.  Co.  v.  ffoiZ  (1888) 


87  Ala.  708,  4  L.  R.  A.  710,  6  So.  277. 
In  Chicago  &  G.  W.  R.  Co.  v.  Armstrong 
(1895)  62  III.  App.  228,  evidence  was 
off'ered  that  hand-holds  on  railway  cars 
were  usually  placed  crosswise,  instead 
of  lengthwise,  as  on  the  defendant's 
cars.  It  was  held  that,  where  the  ques- 
tion is  whether  a  certain  recognized  de- 
vice for  securing  the  safety  of  the  serv- 
ant shall  be  arranged  in  one  way  rather 
than  another,  the  fact  that  the  major- 
ity of  masters  in  the  same  business  ar- 
range it  in  a  different  manner  from  the 
defendant  is  not  conclusive  against  him, 
if  there  is  evidence  that  this  arrange- 
ment had  been  abandoned  as  dangerous 
by  many  prudent  persons.  See  also 
KilpatricJc  v.  Ghoctaw,  0.  &  G.  R.  Co. 
(1901;  Ind.  Terr.)  64  S.  W.  560  (di- 
rection of  verdict  for  defendant  held 
proper,  where  the  larger  number  of  wit- 
nesses testify  that  the  unblocked  frog 
is  not  more  dangerous  than  the  blocked 
frog,  and  is  most  largely  used  by  rail- 
roads, and  that  some  roads  using  the 
blocked  frog  have  changed  to  the  un- 
blocked ) . 

°  In  Breiq  v.  Chicago  &  W.  M.  R.  Co. 
(1893)  98  Mich.  222,  57  K  W.  118,  evi- 
dence that  one  manufactory  in  making 
emery  wheels  had  adopted  the  method 
of  filling  them  with  copper  wire  was 
held  insufficient  to  show  that  the  master 
was  negligent  in  not  using  a  wheel  so 
filled.  In  a  ease  where  an  employee 
was  injured  while  loading  car  wheels 
on  a  flat  car,  it  was  error  to  permit 
plaintiff  to  prove  the  manner  in  which 
such  wheels  were  loaded  by  another 
railroad  company,  though  the  skid  used 
in  such  work  was  borrowed  from  such 
other     railroad.     Southern    R.    Co.    v. 
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A  usage  may  be  general  in  the  legal  sense,  although,  owing  to  the 
fact  that  the  arrangements  which  caused  the  injury  are  very  rarely 
met  with,  the  number  of  employers  whose  methods  are  available  for 
the  purposes  of  comparison  is  very  limited. '^ 

c.  The  territorial  extent  of  the  usage. — Ordinarily  a  usage  is  ap- 
pealed to  as  one  which  prevails  over  the  whole  of  the  country  to  which 
the  plaintiff  and  defendant  belong.  But  evidence  of  a  usage  cover- 
ing any  well-defined  local  area,  whether  a  state,  a  district  of  a  state, 
a  group  of  states,  or  a  single  city,  is  always  admissible,  provided 
there  are  reasonably  adequate  grounds  for  treating  that  area  as  a  dis- 
tinct entity  for  this  purpose.**  Such  evidence  has  even  been  deemed 
conclusive  in  the  master's  favor.^ 

d.  Tlie  practice  of  the  defendant  himself. — (Compare  §  ICa^ 
ante.) — The  fact  that  a  certain  instrumentality  has  always  been  in 
use  by  the  defendant  himself,  as  well  as  by  other  employers,  is  some- 


Mauey  (1900)  98  Va.  602,  37  S.  E.  285. 
Here  the  special  contention  was  that, 
inasmuch  as  the  defendant  borrowed  the 
skids  from  the  other  company,  it  was 
its  duty  to  get  all  the  appliances  used 
by  the  latter,  and  not  take  a  part  there- 
of. 

'  In  Titus  V.  Bradford,  B.  &  K.  R.  Co. 
(1890)  136  Pa.  618,  20  Atl.  517,  the  de- 
fendant's nonculpability  was  asserted 
for  the  reason  that  it  had  adopted  the 
same  method  of  loading  standard-gauge 
cars  on  its  own  narrow-gauge  trucks  as 
had  been  adopted  by  two  other  narrow- 
gauge  roads. 

'  In  Benson  v.  New  York,  N.  E.  &  H. 
R.  Go.  (1901;  R.  I.)  49  Atl.  689,  it  was 
held  that,  in  an  action  by  a.  brakeman 
for  injuries  received  on  a  car  of  pecu- 
liar construction,  an  instruction  that, 
if  ears  constructed  in  the  manner  in 
which  the  car  occasioning  the  injury 
was  constructed  were  in  common  use  by 
well-managed  railroads,  the  plaintiflF  as- 
sumed the  risk,  was  properly  refused, 
as  it  expressed  no  limitation  as  to  the 
place  where  such  cars  were  in  common 
use,  but  that  it  was  improper  to  reject 
evidence  that  cars  eonsti-ucted  like  that 
which  caused  the  injury  were  in  com- 
mon use  in  New  England.  In  a  Cali- 
fornia case  it  was  held  that,  where  an 
experienced  stevedore  who  had  long 
been  employed  as  such  at  a  certain  port 
was  injured  by  the  falling  of  lumber 
which  was  being  lowered  through  a, 
hatchway  to  the  hold  of  a  vessel  where 
he  was  stowing  it  away,  and  the  issue 


was  whether  there  was  a  sufficient  warn- 
ing, and  whether  he  had  assumed  the 
risk  of  the  way  in  which  it  was  lowered, 
evidence  was  admissible  which  tended 
to  show  what  was  customary  among 
stevedores  at  that  port  in  handling  such 
lumber,  and  what  the  respective  duties 
were  of  the  workingmen  engaged  in  the 
work, — especially  of  the  hatchman  and 
others  engaged  in  lowering  the  lumber. 
Eennesey  v.  Bingham  (1899)  125  Cal. 
627,  58  Pac.  200.  In  Smizel  v.  Odanah 
Iron  Go.  (1898)  116  Mich.  149,  74  N. 
W.  488,  the  usage  of  a  mining  district 
was  taken  as  a  standard. 

"  In  Prybilski  v.  Northwestern  Co'il 
R.  Co.  (1898)  98  Wis.  413,  74  N.  W. 
117,  the  usage  to  which  this  effect  was 
attributed  was  that  of  the  ports  on  the 
Great  Lakes.  Proof  of  a  usage  com- 
monly prevailing  in  a  district  of  Penn- 
sylvania in  which  numerous  coal  mines 
were  worked  was  treated  as  conclusive 
in  the  master's  favor  in  Lehigh  &  W.  B. 
Goal  Co.  V.  Hayes  (1889)  128  Pa.  294, 
5  L.  P.  A.  441,  18  Atl.  387.  In  Sheeler 
V.  Chesapeake  d  0.  R.  Co.  (1885)  81 
Va.  188,  59  Am.  Rep.  654,  the  court 
seems  to  rely  on  the  usage  of  railway 
companies  in  Virginia  alone,  as  regards 
the  width  of  covered  bridges.  But  in 
such  a  matter,  involving  an  industry 
supposed  to  be  conducted  on  practically 
the  same  lines  all  over  the  country,  it 
seems  very  questionable  whether  the 
custom  in  such  a  limited  region  as  a 
single  state  shoxdd  be  deemed  conclu- 
sive. 
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times  mentioned  in  cases  where  common  usage  has  heen  held  to  nega- 
tive negligence.-^"  But  the  immunity  of  the  master  in  such  cases  is, 
of  course,  not  predicated  upon  this  circumstance,  except  in  so  far  as 
it  may  tend  to  prove  tlie  servant's  laiowledge  of  the  risk.  Unless  such 
knowledge  is  established,  the  servant  does  not  assume  the  risk  attend- 
ing the  work  as  conducted  in  accordance  with  his  employer's  individ- 
ual methods.  ^^ 

On  the  other  hand,  the  fact  that  the  defendant  himself  has  put  a 
certain  device  into  partial  use  is  not  sufficient  to  establish  its  suitabil- 
ity and  show  that  he  is  negligent  in  so  far  as  he  adheres  to  the  old 
system.  ■'^ 

^"Osborne  v.  Knox  &  L.  R.  Co.  (1877)  gm  (1886)   118  111.  41,  7  N.  E.  55.     In 

68  Me.  49,  28  Am.  Rep.   16;   Belleville  Fuller  v.  'New  York,  N.  H.  &  B.  R.  Go. 

Stone  Co.  v.  Comben  (1898)  61  N.  J.  L.  (1900)   175  Mass.  424,  56  N.  E.  574,  one 

353,  39  Atl.  641,  Affirmed  in  62  N.  J.  L.  of  the  elements  which  was  held  insuffi- 

449,  45  Atl.   1090.  cient  to  show  negligence  was    that    the 

^^  Bergquist     v.     Chandler     Iron     Co.  suggested  arrangement  had  in  rare  in- 

(1892)   49  Minn.  511,  52  N".  W.  136.  stances  been  used  by  the  defendant. 

^  Chicago,  R.  I.  &  P.  R.  Go.  v.  Loner- 
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THEORY  THAT  THE  SERVANT'S  KNOWLEDGE  OR  IGNORANCE  OF  THE 
RISKS  INVOLVED  IN  THE  EMPLOYMENT  DETERMINES  THE  EXIST- 
ENCE OR  AESENCE  OP  CULPABILITY  ON  THE  MASTER'S  PART. 

A.  Theory  stated  and  exemplified. 

54.  General  principles. 

55.  No  negligence  predieable  where  servant  appreciates  the  risks  to  which 

he  is  exposed. 

56.  Rationale  of  the  doctrine. 

57.  Abnormal  as  well  as  normal  risks  deemed  to  be  within  the  scope  of  this 

doctrine. 

58.  Negligence  predieable,  where  servant  is  exposed  to  risks  of  which  he  is 

actually  and  excusably  ignorant. 

59.  Such  a  situation  sometimes  treated  as  a  species  of  deception. 

CO.  Master  no  longer  liable  after  he  has  given  the  servant  notice  of  the  ex- 
istence of  a  risk  previously  unknown  to  the  latter. 

B.  Theoky  discussed  and  criticised. 

61.  Extent  of  the  immunity  which  the  master  secures  by  the  theory. 

62.  Ultimate  basis  of  theory  is  economic  rather  than  juristic. 

63.  Suggested  exception  in  cases  of  a  temporary  forgetfulness  of  a  known 

danger. 

64.  Theory  inconsistent  with  a  true  conception  of  public  policy. 

65.  Servant  not  really  a.  voluntary  agent. 

66.  Alternative  theory  suggested  as  being  the  correct  one. 

A.  Theory  stated  and  exemplified. 

54.  General  principles. —  Under  the  theory  which  is  commonly  en- 
tertained as  to  the  nature  of  a  master's  liability,  he  is  viewed  as  a  per- 
son charged  by  his  contract  with  a  definite  and  absolute  obligation  to 
see  that  the  instrumentalities  and  methods  adopted  by  him  satisfy  a 
certain  assumed  standard  of  safety,  so  far  as  that  can  be  achieved  by 
the  exercise  of  oi-dinary  care ;  and  the  nonperformance  of  that  obliga- 
tion is  regarded  as  creating,  in  favor  of  any  servant  who  is  injured 
thereby,  a  complete  right  of  action  which  can  be  defeated  only  by 
proof  of  circumstances  which  let  in  one  or  other  of  the  specific  de- 
fenses based  upon  the  servant's  knowledge  of  the  risks  to  which  the 
master's  breach  of  contract  exposed  him.  The  essential  effect  of  this 
conception  is  that  the  servant's  knowledge  of  the  risks  to  be  encoun- 
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tered  merely  introduces  into  the  situation  an  independent  factor 
which  raises,  either  for  the  court  or  the  jury,  according  to  che  circum- 
stances in  evidence  and  the  doctrine  prevailing  in  the  particular  ju- 
risdiction where  the  accident  occurs,  the  question  whether  the  servant 
is  not  precluded  by  his  own  conduct  from  enforcing  the  inchsate  right 
of  action  which  he  accjuired  by  the  master's  breach  of  contract.  But 
many  eminent  authorities  prefer  to  treat  the  master's  duty  from  a 
different  standpoint. 

This  alternative  theory  may  be  regarded  as  a  special  application  of 
the  general  principle  that  "there  is  no  absolute  or  intrinsic  negli- 
gence; it  is  always  relative  to  some  circumstance  of  time,  place,  or 
person."^  The  inference  drawn  from  this  principle  in  the  present 
connection  will  be  that  the  servant's  knowledge  or  ignorance  of  the 
risk,  instead  of  being  a  factor  to  be  separately  considered,  as  a  more 
or  less  conclusive  defense,  after  the  master's  negligence  has  been  es- 
tablished, constitutes  the  essential  element  upon  which  the  existence 
or  absence  of  his  ciilpability  depends.  The  doctrine  founded  on  this 
inference  may  be  stated  in  the  two  following  propositions,  the  constit- 
uents of  which  are  nearly,  but  not  quite,  correlative  and  complement- 
ary: (1)  As  regards  a  servant  who  fully  understands  the  perils  to 
which  an  instrumentality  exposes  him,  it  is  not  negligence  to  furnish 
or  continue  to  use  that  instrumentality,  however  defective  and  dan- 
gerous it  may  be.  (2)  As  regards  a  senj-ant  who  is  actually  and  ex- 
cusably ignorant  of  the  risks  to  which  an  instrumentality  exposes 
him,  it  is  negligence  to  furnish  or  continue  to  use  that  instrumental- 
ity, irrespective  of  whether  it  is  suitable  or  unsuitable,  safe  or  un- 
safe, in  good  or  in  bad  repair.  The  authorities  for  these  two  proposi- 
tions will  be  separately  considered. 

55.  No  negligence  predicable  where  servant  appreciates  the  risks  to 
which  he  is  exposed. —  That  the  servant's  knowledge  of  the  risk  con- 
clusively negatives  the  inference  that  the  master  was  under  any  duty 
to  protect  him  has  often  been  asserted  in  explicit  terms.^     This  last 

"Bramwell,  B.,  in  Degg    v.    Midland  servant  did  voluntarily    undertake    the 

R    Co    (1857)    1  Hurlst.  &  N.  773,  781,  risk  from  which  he  suffered,  there  could, 

26  L.  J.  Exch.  N.  S.   171,  3  Jur.  N.  S.  as  a  matter  of  course,  be  no  negligence 

ggg    '     '  imputable  to  the  master.    Smith  v.  Bak- 

'"The  duty  which  a  master  owes  to  er  [1891]  A.  C.  325,  352,  60  L.  J.  Q.  B.  N. 

one   servant  may  be   quite   different  to  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P.  660,  40 

that  which  he  owes  to  another;   it  may  Week.  Rep.  392,  per  Ld.  Watson.    "There 

vary  with   the  knowledge,    the    experi-  was     no     danger     which,     m    view    oi 

ence,  the   skill,   and  the  powers  of  the  the  plaintiff's  knowledge  and  capacity, 

workman."     Thomas     v.     Qiiartermaine  must    not    have    been    well    understood 

(1887)    L.  R.   18  Q.  B.  Div.  685,  56  L.  by    and    apparent    to    him,    and    there 

J    Q    B.  N.  S.  340,  57  L.  T.  N.  S.  537,  was,    therefore,    no    negligence    on     the 

35  Week.  Rep.  555,  51  J.  P.  516.     If  a  part    of    the     defendant     in     exposing 
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passage  is  quoted  merely  as  an  example  of  a  formal  enunciation  of 
the  doctrine,  not  as  embodying  the  accepted  rule  in  Missouri,  where, 
as  we  shall  see  in  a  later  chapter  (xviii.),  the  current  of  authority 
runs  in  favor  of  the  view  that  the  only  defense  open  to  the  master  is 
that  the«  servant  was  negligent,  and  that  his  knowledge  of  the  risk  is 
not  conclusive  against  him. 

This  view  of  the  relations  of  the  master  and  his  servants  involves 
the  consequence  that  the  mere  omission  of  the  master  to  take  certain 
suggested  precautions  does  not,  as  a  matter  of  law,  make  him  liable 
for  an  injury  occasioned  by  the  want  of  such  precautions,  where  the 
servant  has  consented  to  work  in  a  position  in  which  he  is  exposed  to 
peril  from  this  source.  Under  such  circumstances  he  still  has  tlie 
burden  of  proving  that  there  is  some  additional  reason  for  holding 


him  to  it."  Qoodnoio  v.  Walpole  Em- 
ery Mills  (1888)  146  Mass.  261,  15  N. 
E.  576.  "Employers  have  a  right  to 
decide  how  their  work  shall  be  per- 
formed, and  may  employ  men  to  work 
with  dangerous  implements,  and  in  tin- 
safe  places,  without  incurring  liability 
for  injuries  sustained  by  workmen  who 
knew,  or  ought  to  have  known,  the  haz- 
ards of  the  service  which  they  have 
chosen  to  enter."  MoGorty  v.  Southern 
'New  England  Teleph.  Co.  (1897)  69 
Conn.  635,  643,  38  Atl.  359.  "Where 
.  .  .  the  sole  act  of  negligence  relied 
on  is  participated  in,  and  voluntarily 
consented  to,  by  the  person  injured,  with 
full  knowledge  of  the  peril,  the  question 
of  the  master's  liability  does  not  arise." 
Hammond  v.  Chicago  &  G.  T.  R.  Co. 
(1890)  83  Mich.  334,  47  N.  W.  965. 
"There  is  no  breach  of  duty  in  employ- 
ing a  servant,  subject  to  the  ordinary 
risks  of  the  employment,  if  the  servant 
himself  is  aware  of  the  risks  and 
consents  to  encounter  them.  When 
.  .  .  the  employee  is  aware  .  .  . 
of  the  risks  to  which  he  exposes  himself 
in  the  service,  and  consents  to  encounter 
them,  his  employment,  subject  to  the 
risks,  cannot  be  treated  as  a  breach  of 
duty."  McGinnis  v.  Canada  Southern 
Bridge  Co.  (1882)  49  Mich.  466,  13  N. 
W.  819.  "It  can  scarcely  be  claimed 
that  a  defective  instrument  or  tool  fur- 
nished by  the  master,  of  which  the  em- 
ployee had  full  knowledge  and  compre- 
hension, can  be  regarded  as  making  out 
a  case  of  liability  within  the  [general] 
rule  laid  down."  Marsh  v.  Chiclcering 
(1886)  101  N".  Y.  396,  5  N.  E.  56.  "The 
duty  which  the  employer  is  under  is  ma- 
terially affected  by  the  element  of  [the 


servant's]  knowledge,  and,  unless  a 
duty  is  shown,  of  course  there  can  be  no 
actionable  negligence,  since  a  duty  lies 
at  the  foundation  of  every  right  of  ac- 
tion grounded  on  the  negligence  of  a  de- 
fendant." Louisville,  N.  A.  d  C.  It. 
Co.  v.  Sandford  (1889)  117  Ind.  267, 
19  N.  E.  770.  In  Becker  v.  Baumgart- 
ner  (1892)  5  Ind.  App.  576,  32  N.  E. 
786,  it  was  argued  that  the  negation  of 
contributory  negligence  upon  the  part 
of  the  plaintiff  rendered  the  complaint 
invulnerable  against  a  demurrer,  but 
the  court  said:  "The  infirmity  does  not 
consist  of  the  contributory  fault  of  ap- 
pellee, but  of  the  failure  to  make  a  case 
of  actionable  negligence  against  appel- 
lants. It  is  not,  accurately  speaking, 
contributory  negligence  for  an  employee 
knowingly  to  work  with  defective  ma- 
chinery and  appliances;  for  there  he  as- 
sumes the  increased  risk,  and  such  as- 
sumption becomes  part  of  the  terms  of 
his  contract.  Negligence  consists  in  the 
omission  of  a  duty,  and  where  there  is 
a  defect  in  the  machinery  or  appliances, 
under  such  circumstances  that  the  em- 
ployee, by  the  terms  of  his  engagement, 
assumes  the  enhanced  dangers,  the  em- 
ployer is  under  no  obligation  to  remedy 
the  defect.  He  owes  no  duty  to  remove 
the  danger.  Consequently,  his  failure 
to  do  so  will  not  constitute  negligence. 
This  principle  was  expressly  declared  in 
Lake  Shore  &  M.  8.  B.  Co.  v.  Stupak 
(1886)  108  Ind.  1,  8  N.  E.  630."  "Cul- 
pable negligence  on  the  part  of  one  per- 
son as  toward  another  always  involves 
a  breach  of  duty  on  the  part  of  the 
former  as  towards  the  latter.  Where 
there  is  no  breach  of  duty,  there  can  be 
no  culpable  negligence;   and  it  is  only 
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the  master  liable.^  Nor  is  he  under  any  duty  to  alter  dangerous  ar- 
rangements which  the  servant  has  been  familiar  with  during  the 
whole  period  of  his  employment.^  Compare  §  35, a^  ante.  All  that 
the  servant  can  require  is  that  he  shall  not  be  exposed  to  unknown 
risks.* 


for  negligence  of  a  culpable  character 
that  any  person  can  be  held  responsible 
in  law.  Where  an  employee  is  hired 
and  paid  for  assuming  a  known  danger, 
and  the  thing  itself  is  not  contrary  to 
law,  it  cannot  properly  be  said  that  the 
hirer  has  been  guilty  of  any  breach  of 
duty  as  towards  the  person  hired,  and 
therefore  it  cannot  be  said  that  the 
hirer  has  been  guilty  of  any  culpable 
negligence  as  toward  the  person  hired." 
Rush  V.  Missouri  P.  B.  Go.  (1887)  36 
Kan.  129.  12  Pac.  582.  "The  rule  of 
law,  briefly  stated,  is  this:  One  who 
knows  of  a  danger  from  the  negligence 
of  another,  and  understands  and  appre- 
ciates the  risk  therefrom,  and  volunta- 
rily exposes  himself  to  it,  is  precluded 
from  recovering  for  an  injury  which  re- 
sults from  the  exposure.  It  has  often 
been  assumed  that  the  conduct  of  the 
plaintiff  in  such  a.  case  shows  conclu- 
sively that  he  is  not  in  the  exercise  of 
due  care.  Sometimes  it  is  said  that  the 
defendant  no  longer  owes  him  any 
duty;  sometimes,  that  the  duty  becomes 
one  of  imperfect  obligation,  and  is  not 
recognized  in  law.  In  one  form  or  an- 
other the  doctrine  is  given  effect  as 
showing  that  in  a  case  to  which  it  ap- 
plies there  is  either  no  negligence 
towards  the  plaintiff  on  the  part  of  the 
defendant,  or  a  want  of  due  care  on  the 
part  of  the  plaintiff."  Fitzgerald  v. 
Connecticut  River  Paper  Co.  (1891) 
155  Mass.  1.55,  158,  29  N.  E.  404.  "The 
conduct  of  the  deceased  in  accepting  and 
continuing  in  the  service,  with  knowl- 
edge of  the  alleged  defects,  strictly 
speaking,  does  not  present  a.  question  of 
contributory  neglisence  on  his  part, 
which,  to  be  available  to  the  defendant, 
must  have  been  pleaded;  but  the  effect 
of  such  conduct,  without  a  further  show- 
ing by  the  plaintiff,  was  to  free  the  de- 
fendant from  any  negligence  of  which 
plaintiff  had  a  right  to  complain. 
ReicUa  V.  Gruensf elder  (1892)  52  Mo. 
App  58,  citing  Flynn  v.  Vmon  Bridge 
Co.    (1890)   42  Mo.  App.  529. 

'Sullivan  V.   India  Mfg.   Co.    (1873) 
113  Mass.  396.  ,,o„,, 

'Fish    V.    FitcKburq    R.    Co.     (1893) 
158  Mass.  238,  33  N.  E.  510.     For  an- 


other example  of  similar  phraseology, 
see  Coombs  v.  Fitchburg  R.  Co.  (1892) 
1.36  Mass.  200,  30  N.  E.  1140.  Compare 
also  the  statement  that,  where  the  con- 
dition of  the  master's  appliances  is  open 
to  view  and  obvious,  no  duty  rests  upon 
him  to  make  them  safer.  Gleason  v. 
New  York  &  N.  E.  R.  Co.  (1893)  159 
Mass.  68,  34  N.  E.  79. 

*  Guinard  v.  Knapp-Sfout  &  Co.  Co. 
(1897)  95  Wis.  482,  70  N.  W.  671;  Os- 
borne V.  Lehigh  Valley  Coal  Co.  (1897) 
97  Wis.  27,  71  N.  E.  814;  Anthony  v. 
Leeret  (1887)  105  N.  Y.  591,  12  N.  E. 
561.  "The  character  of  the  machine 
and  the  employer's  knowledge  being  es- 
tablished, it  still  remains  a  question  of 
fapt  whether,  under  all  the  circum- 
stances, a,  case  of  actionable  negligence 
has  been  made  out.  That  which  caused 
the  danger  may  have  been  irremediable, 
and  it  is  no  violation  of  duty  by  an  em- 
ployer to  put  one  in  his  employ  at  the 
operation  of  a  dangerous  machine,  if 
the  employee  is  fully  informed  as  to  its 
character,  and  voluntarily  accepts  the 
employment."  Findlay  Brewing  Go.  v. 
Bauer  (1893)  50  Ohio  St.  565,  35  N.  E. 
55.  In  Guedelhofer  v.  Emoting  (1899) 
23  Ind.  App.  188,  55  N.  E.  113,  it  was 
laid  down  that  the  limit  of  a  master's 
engagement  is  that  "he  will  not  expose 
the  employee  to  danger  which  is  not 
obvious."  Other  cases  in  which  the  doc- 
trine that  no  breach  of  duty  can  be  pred- 
icated of  the  exposure  of  a  servant  to 
known  risks  is  recognized  are — Atchi- 
son. T.  &  8.  F.  R.  Co.  v.  Wagner  (1885) 
33  Kan.  660,  7  Pac.  204;  Jennings  v. 
Tacoma  R.  &  Motor  Co.  (1893)  7  Wash. 
275,  34  Pac.  937;  Sylces  v.  Packer 
(1882)  99  Pa.  465;  Anglin  v.  Texas  & 
P.  R.  Co.  (1894)  9  C.  C.  A.  130,  23  U. 
S.  App.  62,  60  Eed.  553;  The  Mahara- 
jah (1889)  40  Fed.  786;  Graver  v. 
Christian  (1887)  36  Minn.  413,  31  N. 
W.  457. 

It  seems  difficult  to  reconcile  the  cases 
adverted  to  in  this  section  with  an  Irish 
decision  which  lays  it  down  that,  where 
the  complaint  alleges  negligence  in  the 
construction  of  an  instrumentality,  and 
the  defendant's  knowledge  and  the 
plaintiff's   ignorance   of   its    insecurity. 
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The  memoranda  appended  to  the  citations  in  the  snbjoined  note 
will  indicate  with  sufficient  clearness  the  classes  of  risks  which  are 
covered  by  these  principles.     It  should  be  remarked,  however,  that, 

in  many  of  tlie  cases  mentioned,  the  elements  explained  in  the  two 
preceding  chapters  are  also  referred  to,  and  constitute  additional  and 
independent  grounds  for  denying  the  right  of  the  servant  to  recover.^ 

the  question  whether  the  plaintiflF  knew  L.  R.  A.  70,  37  C.  C.  A.  501,  96  Fed. 
the  instrumentality  to  be  insecure  is  not  301  (unblocked  frog);  Chesapeake  iC- 
put  in  issue  by  a  mere  traverse  of  negli-  0.  R.  Co.  v.  Hennessey  (1899)  38  C.  C. 
gence.  Such  a  plea,  it  was  held,  will  A.  307,  96  Fed.  713  (switchman  hand- 
not  warrant  the  direction  of  a  verdict  ling  defective  cars  at  inspecting  sta- 
for  the  defendant  upon  a  finding  that  tion)  ;  Bodges  v.  Kimball  (1900)  44  G. 
the  materials  used  for  the  instrumen-  C.  A.  193,  104  Fed.  745  (bumpers  so 
tality  were  unsound,  and  that  tlie  worl-c-  placed  that  they  did  not  meet,  the  re- 
man who  constructed  it  was  incompe-  suit  being  that  there  was  nothing  to 
tent,  but  that  the  defendant  was  not  prevent  the  ears  from  coming  together, 
aware  of  that  unsoundness  and  incom-  to  the  injury  of  servants  whose  duty 
petency.  Skfrritt  v.  Scallan  (1877)  it  was  to  couple  them);  Chicago,  B.  £ 
Ir.  Rep.  11  C.  L.  389.  Q.  R.  Co.  v.  Curtis  (1897)  51  Neb.  442, 
'' Railvays. — V/est  v.  Southern  P.  Go.  71  N.  W.  42    (foreign  cars  with  double 

(1898)    29  C.  C.  A.  219,  56  U.  S.  App.  deadwoods)  ;   Myers  v.   Chicago,  St.   P. 

323,     85     Fed.     392      (uncovered     cul-  M.  d  0.  R.  Co.   (1899)   37  C.  C.  A.  137, 

verts)  ;    McGinnis  v.    Canada    Southern  95  Fed.  406    (low  overhead  bridge,  serv- 

Bridge  Co.    (1882)   49  Mich.  466,  13  N.  ants    notified    by    telltales    and    verbal 

W.  819  (unblocked  frogs)  ;  Illinois  C.R.  warning.     Caldwell,  J.,  dissented).     No 

Co.  V.  Campbell   { 1897 )   170  111.  163,  49  actionable   negligence   is   alleged    by    a 

N.  E.  314   (complaint  alleging  that  the  declaration  which  shows  that  an  engine 

servant  was  injured  by    an    unblocked  driver  was  killed  by  his    head    coming 

frog;  held  to  state  no  cause  of  action)  ;  into  collision  with  the  stone  work  of  a 

Walker    v.    Atlanta    &    W.    P.    R.    Co.  bridge,  while  he  was  leaning  out  of  his 

(1898)   103  Oa.  820,  30  S.  E.  503   (frog  engine,  but  also  shows  that  the  bridge 

projecting    several      inches    above     the  had  been  built  many  years  before,  and 

track)  ;    Gleason  v.  'New  York  &  N.  E.  that  the  trainmen  were  well  acquainted 

R.  Co.    (1893)    159  Mass.  68,  34  N.  E.  with  it.     M'Ghee  v.   North    British    R. 

79    (brakeman's   foot   caught    in    space  Co.    (1887)    14  Sc.  Sess.  Cas.  4th  series, 

left  between  planking  on  a  track)  ;  Bat-  499.     To   same   effect,     see     Coombs    v. 

terson    v.    Chicago    d    G.    T.     R.     Go.  Fitchburg   R.     Co.     (1892)     156    Mass. 

(1884)    53  Mich.    125,   18    N.    W.    584  200,   30   N.   E.    1140,    and    cases    cited 

(side  track  so  poorly  ballasted  as  to  af-  (servant  injured  while  making  a  flying 
ford  an  insecure  footing  to  a  brake-  switch  with  the  switch  in  close  prox- 
man)  ;  Nugent  v.  Brooklyn  Union  Elev.  imity  to  an  abutment)  ;  Lovejoy  v. 
R.  Go.  (1901)  64  App.  i)iv.  351,  72  N.  Boston  &  L.  R.  Corp.  (1878)  125  Mass. 
Y.  Supp.  67  (platform  2^  feet  wide,  79,  28  Am.  Rep.  206  (servant  struck 
without  a  guard  rail,  along  the  tracks  against  signal  post  close  to  track)  ; 
of  an  elevated  railroad  company,  over  Fisk  v.  Fitchburg  R.  Go.  (1893)  158 
which  its  employees  were  compelled  to  Mass.  238,  33  N.  E.  510  (brakeman 
pass,  the  court  remarking  that  the  rail-  struck  by  projecting  awning)  ;  Thain 
way  company  could  lawfully  maintain  v.  Old  Colony  R.  Co.  (1894)  161  Mass. 
such  a  platform,  notwithstanding  the  353,  37  N.  E.  309  (engineer  came  into 
risks  incident  to  its  use,  there  being  collision  with  post  put  up  as  a  tempo- 
nothing  latent,  hidden,  or  concealed,  and  rary  support  for  a  bridge)  ;  Gibson  v. 
nothing  which  was  not  as  apparent  to  Erie  R.  Go.  (1875)  63  N.  Y.  450,  20 
the  servant  as  to  the  master)  ;  Hawk  Am.  Rep.  552  (brakeman  struck  by 
V.  Pennsylvania  R.  Go.  (1887;  Pa.)  9  projecting  roof);  De  Forest  v.  Jeioett 
Cent.  Rep.  786,  11  Atl.  459  (cars  in  a  (1882)  88  N.  Y.  264  (brakeman  caught 
train  drawn  by  two  engines  parted,  ovv-  his  foot  in  one  of  several  small  ditches 
ing  to  the  increased  strain  thus  put  on  which  constituted  a  normal  part  of  the 
the  couplings);  Narramore  v.  Glevc-  drainage  system  of  defendant's  yard). 
land,  C.  G.  &  St.  L.  R.  Co.    (1899)    48  As  regards  the  last  two  cases,  however, 
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56.  Rationale  of  the  doctrine. — (Compare  §  36,  ante.) — The  au- 
thorities are  all  agreed  that  the  master's  nonculpability,  as  predicated 
under  the  theory  which  is  now  being  discussed,  is  based,  as  a  matter 
of  ultimate  analysis,  upon  the  implied  consent  of  the  servant  to  under- 
take the  known  risk.  In  a  logical  point  of  view,  this  consent  may  be 
referred  either  to  the  conception  that  such  a  case  falls  within  the 
scope  of  the  broad  principle  embodied  in  the  maxim.  Volenti  non  fit 
injuria,  or  to  the  conception  that  the  sei-vant's  acceptance  of  or  con- 
tinuance in  the  employment,  with  knowledge  of  the  risk,  conclusively 
negatives  the  existence  of  any  implied  contract  on  the  master's  part  to 
supply  safer  instrumentalities.  The  judicial  statements  in  v.'hich  the 
former  conception  is  relied  upon  will  be  collected  and  discussed  in  the 
chapter  which  deals  with  the  meaning  and  effect  of  the  maxim  (xx.). 
The  second  conception  is  clearly  set  forth  in  the  following  extract 
from  the  opinion  in  a  leading  Massachusetts  case : 

"The  implied  contract  to  have  the  machinery  in  such  a  safe  and 
proper  condition  as  not  to  expose  the  servant  to  unnecessary  risk  is 
the  foundation  of  the  master's  liability.  If  the  servant,  being  fully 
capable  of  choosing  and  contracting  for  himself,  and  with  full  notice 
of  the  risk  which  he  assumes,  chooses  to  undertake  a  hazardous  em- 
ployment, to  put  himself  in  a  dangerous  position,  or  to  work  with  de- 
fective or  unsuitable  tools,  machinery,  or  appliances,  no  such  implied 
contract  arises."^ 

it  may  be  remarked  that  the  precise  po-  breach  of  the  duty  to  furnish  a  safe 
sition'  of  the  New  York  courts  with  re-  place  of  work  is  shown,  where  the  in- 
o-ard  to  a  situation  of  this  sort  is  not  jury  was  caused  by  a  red-hot  rail  car- 
at all  clearly  defined,  and  that  there  ried  along  by  machinery);  Goomhs  v. 
seems  to  be  much  wavering  between  the  'Nexv  Bedford  Cordage  Co.  (1809)  102 
theory  that  the  servant's  knowledge  Mass.  572,  3  Am.  Rep.  506  (unfenced 
negatives,  ab  initio,  the  existence  of  machinery)  ;  Schroeder  v.  Miclngan  Oar 
neluaJnc;,  and  the  theory  that  his  pos-  Co.  (1885)  56  Mich.  132,  22  N  _W.  220 
session  of  such  knowledge  puts  him  in  (same  facts);  Sanhorn  v.  Atchison,  1. 
the  posiln  o?  one  who^losL  his  right  &  S.  F.  R  Co.  (1886)  35  Kan  292,  10 
of  action  for  the  reason  that  he  had  ac-  Pac.  860  (same  facts)  ;  Guedelhofer  y 
cepted  the  risk,  or  was  himself  negli-  Ernsting  (1899)  23  Ind.  App  188,  o5 
sent  See  §§  69,  70,  post.  N.  E.  113  (uncovered  knives  of  a  wood- 
Other  industrial  con<:erns.— Seymour  cutting  machine);  Junior j.  Missouri 
V  Maddox  (1851)  16  Q.  B.  326,  20  L.  J.  EUotric  Light  &  P.  Go.  (1895)  127  Mo. 
0  B  N  S  327  15  Jur.  723  (unguarded  79,  29  S.  W.  988  (uncovered  wires 
and  uniio-hted  hole  in  the  floor  of  a  charged  with  electricity;  servant  was 
theater) -^  Thomas  v.  Quartermaine  an  experienced  lineman). 
I^m^)  56  L  J  0  B  N  S.  340,  57  L.  ^Coombs  v.  New  Bedford  Cordage  Co. 
T  N  S  537!  35  Week.  Rep.  555,  51  J.  (1869)  102  Mass.  572,  3  Am  Rep.  506. 
p'  5i6  18  Q  B  Div  685  (uncovered  Another  explicit  statement,  of  the  same 
cooling  vat  not  protected  by  a  railing)  ;  tenor,  is  the  following:  "In  the  very 
Lemoine  v.  Aldrioh  (1900)  177  Mass.  nature  of  thmgs,  men  must  sometimes 
89  58  N  E  178  (revolving  shaft  work  in  dangerous  places  and  with  dan- 
str'etchins  '  across  a  doorway,  4  feet  gerous  instruments  or  machinery  and 
above  the  floor)  ;  Illinois  Steel  Go.  v.  in  all  such  cases  they  may  rightfully 
Paschhe   (1893)    51  111.    App.    456    (no  engage  to  do  so,  and  be  employed  to  do 
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The  theory  may,  therefore,  be  regarded  as  representing  one  of  the 
two  alternative  ideas  with  reference  to  which  the  dividing  line  may  be 
drawi]  between  abnoi-mal  risks  ^^'hich  are,  and  abnormal  risks  which 
are  not,  assumed  by  the  servant. 

On  the  one  hand,  it  may  be  said  that  the  servant's  knowledge  of  a 
particular  risk  of  that  description  so  affects  the  essential  quality  of 
the  act  which  created  the  risk  that  this  act  is  transferred  from  the  cat- 
egory of  those  which  import  negligence  to  the  category  of  those  which 
are  not  culpable.  In  this  point  of  view  the  servant's  inability  to  re- 
cover is  obviously  deduced  from  the  fundamental  principle  that  he  is 
chargeable  with  an  assumption  of  every  risk  that  is  incident  to  the 
employment  after  the  master  has  performed  all  his  legal  obligations. 
See  §  3,  ante. 

On  the  other  hand,  the  position  may  be  taken  that  the  quality  of  the 
master's  act  undergoes  no  change,  and  that,  for  the  purpose  of  the  in- 
quiry, this  act  remains,  from  first  to  last,  within  the  category  of  those 
which  import  negligence.  The  servant's  knowledge  will  then  operate 
as  a  bar  to  his  suit,  for  the  reason  that  it  is  deemed  to  warrant,  as  a 
matter  of  law,  the  inference  that  he  has  waived  that  right  to  an  indem- 
nity^, which  prima  facie  accrued  to  him  when  the  risk  finally  eventu- 
ated in  the  actual  injury.^ 

so,  and,  when  rightfully  employed  to  do  which  of  the  plans  had  been  adopted, 
so,  neither  the  employer  nor  the  em-  without  being  expressly  so  informed,  it 
ployee  can  properly  be  charged  with  cul-  could  hardly  be  said  that  the  em- 
pable  negligence  as  toward  the  other,  plover  was  guilty  of  any  culpable  neg- 
Where  the  employer  and  the  employee  ligence  as  towards  his  employee,  al- 
are  equally  competent  to  judge  of  the  though  it  might  be  that  the  plan  not 
risks  and  hazards,  and  botli  have  equal  adopted  was  the  safer  and  the  better 
knowledge  of  the  surroundings,  the  em-  plan.  Indeed,  in  such  a  case  the  em- 
ployer cannot  be  culpably  negligent  as  ployer  and  the  employee  might  be  in 
towards  the  employee,  although  the  full  and  complete  agreement  and  con- 
work  may  be  dangerous  or  hazardous,  eordance  that  the  plan  adopted  was  the 
and  although  it  might  be  made  safer  by  safer  and  the  better  plan,  and  in  such 
the  employer,  if  he  should  choose  to  do  a  case  neither  should  be  cbarged  with 
so.  In  some  eases  it  is  very  difficult  to  culpable  negligence  as  toward  the  other, 
determine  which  of  two  ways  of  doing  In  such  a,  case  it  should  be  assumed 
a  thing  is  the  better  and  the  safer  way  that  the  employee  was  hired  and  paid 
(and  it  is  claimed  by  the  defendant  for  taking  the  risk,  and  that  he  volun- 
that  this  is  one  of  such  cases),  and  in  tarily  assumed  the  risk."  Rush  v.  Mis- 
such  cases  witnesses  could  easily  be  souri  P.  R.  Co.  (1887)  30  Kan.  129,  12 
found  who  would  testify  on  either  side,  Pac.  582. 

and  that  either  way  was  a  safer  and  a  ^  By    accepting    the    employment,    or 

better  way  than  the  other.  Now,  in  such  continuing  in  it  without  any  promise  of 

cases  an  employer  should  certainly  have  change   on  the   part  of  the  master,  he 

the  privilege  of  adopting  the  way  or  the  "dispenses  with  the  performance  of  the 

plan  which  might  seem  best  to  him;  and  duty,"    upon   the    part    of   the    master, 

if,  after  adopting  a  plan,  he  should  in-  to   exercise   reasonable    care.     Wood   v. 

form  his  employee  as  to  which  of  the  Heiges   (1896)   83  Md.  2.57,  34  Atl.  872. 

plans  he  had  adopted,    or  if    the    em-  See  also  the  cases  cited  in  the  chapter 

ployee  should  obtain  knowledge    as    to  on  Assumption  of  Risks    (xvu.). 
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That  judges  have  not  always  fully  apprehended  the  significance  of 
the  difference  between  these  conceptions,  or,  at  all  events,  have  not  al- 
ways borne  it  in  mind,  is  apparent  from  the  fact  that  the  language 
employed  often  leaves  it  somewhat  uncertain  whether  the  position 
intended  to  be  taken  is  that  the  master  was  not  guilty  of  any  breach  of 
duty,  or  that,  although  he  may  have  been  guilty  of  such  a  breach,  the 
servant  had  acecDted  the  resultins:  risks.^ 

The  theory  which  predicates  an  entire  absence  of  duty  as  regards  a 
servant  who  knows  the  conditions  and  appreciates  the  resulting  risks 
is,  in  some  noticeable  respects,  less  favorable  to  the  servant  than  that 
which  starts  from  the  notion  of  certain  absolute  duties.  Under  the 
latter  theory,  his  knowledge  of  the  risk  only  operates  as  a  bar  to  the 
action  when  the  master  distinctly  relies  upon  the  plea  that  there  was 
an  implied  agreement  to  assume  that  risk,  and  does  not,  in  all  cases 

'  In  Smith  v.  Balcer  [1891]  A.  C.  325,  knowledge  and  assumption  of  the  risk. 
336,60  L.  J.  Q.  B.  N.  S.  683,  65  L.T.N.  In  Henderson  v.  Cooms  (1889)  31  111. 
S.  467,  55  J.  P.  660,  40  Week.  Rep.  392,  App.  75,  the  court  held  that  the  plain- 
Lord  Halsbury,  in  describing  the  event  tiflf  was  unable  to  recover,  because  he 
which  caused  the  injury,  said  that  he  assumed  the  risks  of  a  certain  open  cat- 
emphasized  the  word  "negligently"  be-  tie  guard,  but  concluded  by  saying  that 
cause  "some  of  the  judgments  below  ap-  "the  facts  did  not  establish  negligence 
peared  to  him  to  alternate  between  the  on  the  part  of  the  company."  The  last 
question  whether  the  plaintiff  consented  clause  in  the  following  statement  seems 
to  the  risk,  and  the  question  whether  also  to  be  somewhat  illogically  con- 
there  was  any  evidence  of  negligence  to  neeted  with  the  rest  of  the  sentence : 
go  to  the  jury,  without  definitely  rely-  "There  is  no  doubt  that  an  employee,  in 
ing  on  either  proposition."  This  re-  accepting  service  with  a  knowledge  of 
mark  was  made  in  a  case  where  the  ef-  the  character  and  position  of  machin- 
fect  of  the  maxim.  Volenti  non  fit  in-  ery,  the  dangers  of  which  are  apparent, 
juria,  was  the  question  involved,  but  is  and  from  which  he  might  be  liable  to 
pertinent  in  the  present  connection,  receive  injury,  assumes  the  risks  inci- 
This  lack  of  precision  is  naturally  most  dent  to  the  employment,  and  he  cannot 
apt  to  occur  in  cases  involving  risks  call  on  the  defendant  to  make  altera- 
whieh  lie  on  the  border  line  between  tions  to  secure  greater  safety."  Eiclcey 
those  which  are  indisputably  ordinary,  v.  Taaffe  (1887)  105  N.  Y.  26,  12  N. 
and  those  which  are  indisputably  ex-  E.  286.  A  similar  wavering  between 
traordinary.  In  Kohnw.  Mc'NultailSQZ)  two  conceptions  is  sometimes  traceable 
147  U.  S.  238,  37  L.  ed.  150,  13  Sup.  Ct.  in  the  cases  in  which  the  servant's  con- 
Rep.  298,  the  court  decided  the  case  tributory  negligence  has  defeated  his 
against  the  plaintiff  on  the  ground  that  action.  Thus,  in  Stuier  v.  McEntee 
he  had  assumed  the  risk,  but  remarked,  (1892)  47  N.  Y.  S.  R.  294,  19  N.  Y. 
in  the  course  of  its  opinion,  that  the  Supp.  900,  the  court  remarked  that  the 
defendant  railroad  company  was  "guil-  performance  of  the  work  in  question 
ty  of  no  negligence"  in  receiving  foreign  "was  delegated  to  the  servant,  who  by 
cars  of  a  different  construction  from  its  this  circumstance  was  put  on  his  cau- 
own.  See  also  Schaible  v.  Lake  Shore  tion  as  to  danger,"  and  that  he  "could 
<£•  M.  S.  R.  Go.  (1893)  97  Mich.  318,  21  not  attribute  to  the  master  the  conse- 
L.  R.  A.  660,  56  N.  W.  565,  where  it  quences  of  a  hazard  apparent  to  the 
was  held  not  to  be  negligence,  as  mat-  eye."  But  the  actual  ground  of  the  de- 
ter of  law,  to  shunt  cars  by  kicking  cision  was  that  the  servant  was  guilty 
them  backward,  unattended  by  a  brake-  of  contributory  negligence  in  failing  to 
maa;  but  the  charge  of  the  trial  judge  take  proper  precautions  for  his  own 
was  pronounced  erroneous  because  it  ig-  safety, 
nored  the  element  of  the  servant's 
Vol.  I.  M.  &  S.— 10. 
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and  as  a  matter  of  law,  preclude  recovery  where  the  defense  put  for- 
ward is  that  the  servant  was  himself  guilty  of  contributory  negli- 
gence, or  that  the  circumstances  were  such  as  to  let  in  the  principle  of 
the  maxim.  Volenti  non  fit  injuria.  See  chapters  xvii.-xs.,  post. 
It  follows,  therefore,  that  the  effect  of  making  the  servant's  knowledge 
or  ignorance  of  the  risk  the  sole  criterion  of  culpability  or  nonculpa- 
bility is  virtually  to  place  the  servant  in  the  same  position  as  he  would 
be  if,  under  tlie  doctrine  of  absolute  duties,  it  should  be  held,  either 
that  these  two  latter  defenses  cannot  be  considered  at  all,  as  between 
a  master  and  a  servant,  or  that  they  a:re  inapplicable,  as  a  matter  of 
law,  whenever  the  servant's  knowledge  of  the  risk  is  conceded  or 
proved.  In  some  jurisdictions  the  latter  of  these  alternatives  repre- 
sents the  doctrine  actually  accepted;  but  in  others  the  contributory 
negligence  of  the  servant  and  the  applicability  of  the  maxim  are 
viewed  as  being  primarily  questions  of  fact  for  the  jury,  even  after 
his  knowledge  of  the  risk  has  been  proved  (see  chapters  xvii.— xx., 
post)  ;  and  he  would  be  distinctly  prejudiced  if  the  theory  now  under 
discussion  were  adopted  and  regularly  enforced. 

57.  Abnormal  as  well  as  normal  risks  deemed  to  be  within  the  scope 
of  this  doctrine. —  In  most  of  the  cases  in  ^^'hich  this  doctrine  has  been 
laid  down,  the  risks  under  discussion  have  been  of  a  more  or  less 
normal  and  permanent  character.  But  it  is  clear,  both  upon  prin- 
ciple and  authority,  that  it  is  equally  applicable  where  the  injury  was 
due  to  conditions  of  an  abnormal  or  transitory  nature. ■• 

^Feely  v.  Pearson  Cordage  Go.  (1894)  appliances,  nor  is  it  one  where  a  serv- 
161  Mass.  42G,  37  N.  E.  368  (master  ant  was  ordered  into  another  branch  of 
not  bound  to  cover  a  well  containing  the  ordinary  service,  in  which  there  was 
hot  water,  or  to  keep  the  floor  near  it  increased  hazard.  The  dangers  ordi- 
dry)  ;  Murphy  v.  American  Bubher  Go.  narily  incident  to  a  fire  are  obvious  to 
(1893)  159  Mass.  266,  34  N.  E.  268  persons  of  mature  years.  Employers 
(same  facts)  ;  Gerrillos  Goal  R.  Co.  v.  and  employees  are  equally  conscious  of 
Deserant  ( ]  897 )  9  N.  M.  49,  49  Pae.  such  danger,  and,  ordinarily,  equally 
807  (presence  of  dangerous  gas  in  the  skilled  in  the  means  employed  to  ex- 
rooms  of  a  mine,  such  rooms  being  tinguish  a  fire.  The  work  of  extinguish- 
marked  by  a  danger  signal)  ;  Becker  v.  ment  is  us\ially  attended  with  danger, 
Baumgariner  (1892)  5  Ind.  App.  576,  and  explosions  are  not  uncommon. 
32  N.  E.  786  (servant  injured  by  a.  fly-  The  law  recognizes  a  fire  as  one  of  the 
ing  fragment  of  a  stick,  entangled  in  perils  which  excuses  acts  otherwise  il- 
the  frayed  edges  of  a  rapidly  moving  legal.  An  entry  upon  another's  prem- 
belt,  and  broken  while  it  was  being  ises  to  save  goods  wliich  are  in  peril  is 
used,  in  default  of  any  other  appliance,  not  a  trespass,  and  a  man's  castle  may 
for  shifting  the  belt).  It  is  not  negli-  be  torn  down  to  prevent  the  spreading 
gence  to  call  on  a  servant  to  T)trforin  of  the  fire.  If  it  be  negligence  to 
some  extra-hazardous  service,  like  that  call  upon  his  employees  to  assist  in  such 
of  extinguishing  a  fire  caused  by  the  an  emeigency,  it  would  be  impossible  to 
carelessness  of  other  employees.  Burhe  do  a  work  vhieh  the  exigency  demands 
v.  Parker  (1895)  107  Mich.  88,  64  N.  should  be  done.  Suppose  thai  :..  human 
W.  1065.  The  court  said:  "This  is  life  had  been  in  peril,  end  the  employer 
not  a  case  of  insecure  place  or  detective  had  called  upon  his  employees  to  eussist 
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■For  the  purposes  of  trial  practice  there  is,  under  ordinary  circura- 
stances,  this  important  distinction  hetween  the  two  classes  of  cases, 
viz.j  that  the  servant's  knowledge  of  the  risk  must  always  be  estab- 
lished by  S}jecific  evidence  where  the  risk  is  abnormal,  but  will  fre- 
quently be  presumed  where  the  risk  is  normal.^ 


in  the  rescue;  could  it  be  said  that  he 
did  so  at  his  peril?  Can  the  act,  under 
such  circumstances,  be  said  to  have  been 
a  wrongful  act?" 

An  employer  is  not  liable  for  injury 
to  an  employee,  caused  by  the  fall  of 
ensilage  10  feet  deep,  resulting  from 
the  latter's  undermining  the  same,  al- 
though the  former  directed  the  work  to 
be  done  by  undermining,  instead  of  tak- 
ing from  the  top.  Welch  v.  Brainard 
(1895)  108  Mich.  38,  65  N.  W.  667. 
The  court  said:  "Every  adult  of  ordi- 
nary experience  must  be  held  to  know 
that  ensilage,  or  any  similar  article,  is 
to  be  expected  to  fall  under  such  cir- 
cumstances; and  a  farmer  who  hires  a 
laborer  to  do  farm  work  has  a  right  to 
suppose  he  knows  and  understands  the 
law  of  gravitation.  The  defendant  is 
said  to  have  directed  the  plaintiff  to 
remove  his  ensilage  in  this  way,  and 
that  is  urged  as  a  reason  for  enforcing 
the  plaintiff's  claim.  An  employer  does 
not  necessarily  become  an  insurer  be- 
cause he  requests  his  employee  to  incur 
danger  in  his  service.  It  is  only  when 
he  conceals  his  knowledge  of,  or,  at 
least,  fails  to  make  known,  a  latent  dan- 
ger. But,  if  it  were  otherwise,  we  dis- 
cover no  testimony  that  shows  that  de- 
fendant asked  the  plaintiff  to  under- 
mine this  ensilage  to  a  dangerous  ex- 
tent. He  merely  directed  him  to  take 
it  from  the  bottom.  We  may  properly 
take  judicial  notice  that  when  earth  is 
to  be  removed,  or  stone  quarried,  it  is  a 
common  and  economical  method  to  un- 
dermine it,  causing  it  to  loosen  and  fall 
by  its  weight,  thus  facilitating  its  re- 
moval; and  where  good  judgment  is 
used,  accidents  rarely  happen.  Em- 
ployer and  employee  understand  that 
this  practice  is  attended  with  more  or 
less  danger,  and  the  latter  assumes  the 
risk,  as  one  incident  to  the  employment, 
when  he  consents  to  do  such  work  in  the 
face  of  an  apparent  danger."  Where  a 
railroad  company  is  in  the  habit  of  re- 
ceiving from  other  railroads  cars  loaded 
with  timber  which  projects  over  the 
ends  of  the  cars  so  as  to  make  it  dan- 
gerous for  anyone  except  a  careful, 
gkilful,  and  prudent  person  to  attempt 


It  would  seem,  how- 


to  couple  the  cars  together,  it  is  not 
negligence  for  the  railroad  company  to 
order  and  permit  such  a  person  who  has 
been  in  the  employ  of  the  railroad  com- 
pany doing  that  kind  of  business  for 
about  five  months,  to  attempt  to  make 
such  a  coupling,  where  the  attempt  is 
to  be  made  in  broad  daylight,  although 
it  may  be  raining  at  the  time.  Atchi- 
son, T.  &  S.  F.  B.  Go.  v.  Plunkett 
(1881)  25  Kan.  188.  Instantaneously 
stopping  a  work  train,  without  warn- 
ing to  a  section  hand  standing  on  the 
platform  of  a  caboose,  is  not  negligence 
rendering  the  company  liable  for  in- 
juries to  the  section  hand  from  being 
thrown  from  the  platform,  where  he 
knew  that  the  train  was  to  be  moved 
forward  a  car's  length.  Union  P.  R. 
Go.  v.  Doyle  (1897)  50  Neb.  555,  70  N. 
W.  43.  An  employee  who,  in  compli- 
ance with  the  master's  orders,  proceeds 
to  make  an  incision,  in  a  steel  beam  by 
"chipping,"  instead  of  "blocking,"  as 
he  has  been  doing,  assumes  the  risk  of 
injury  from  chips  of  steel  striking  him 
in  the  eye,  where  he  fully  understands 
the  additional  risk  involved.  Smith  v. 
Wilmington  &  W.  R.  Go.  (1901)  129  N. 
C.  173,  39  S.  E.  805. 

'  "The  distinguishing  principle  be- 
tween these  two  classes  of  cases  is  that, 
in  the  one  the  defects  are  visible  and 
apparent,  and  the  dangers  therefrom 
are  presumed  to  be  known  and  assumed, 
while  in  the  other  the  danger  is  not 
seen,  and  no  such  presumption  arises. 
The  condition  of  the  switches  and  frogs, 
the  degree  of  the  curvature  of  the  track, 
are  all  fixed  conditions  which  are  vis- 
ible to  the  eye.  The  experienced  em- 
ployee knows  that  he  is  to  serve  the 
railroad  company  with  its  road  and 
cars  in  the  condition  in  which  he  sees 
them,  and  he  knows  the  danger  that 
may  attend  such  service.  But  he  does 
not  necessarily  know,  and  cannot  be  ex- 
pected to  meet,  dangers  which  arise 
from  changes  in  those  conditions,  how- 
ever apparent  may  be  the  causes  which 
produce  them.  He  is  not  presumed  to 
know  that ,  the  rains  and  floods  will 
have  covered  the  track  with  earth  and 
sand,   at   a   place   where   common   pru- 
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ever,  that  this  distinction  is  largely  obliterated  in  those  instances 
■where  the  injury  was  caused  by  what  the  courts  denominate  "simple 
appliances."  The  language  used  in  the  decisions  as  to  such  injuries 
seems  to  amount  to  an  unqualified  declaration  that  the  servant's  ap- 
preciation of  the  risk  is  always  presumed,  as  a  matter  of  law,  from 
the  mere  fact  that  the  instrumentality  was  one  which  belonged  to  this 
category.^ 

But  it  seems  difficult  to  avoid  the  conclusion  that  there  must  be  an 
implied  exception  to  the  rule  thus  enunciated,  where  the  defect  is 
latent,  in  the  sense  of  being  undiscoverable  by  any  examination  which 
the  servant  is  bound  to  make.  See  chapter  xxi.,  post,  l^or  is  the 
presumption  of  the  plaintiff's  knowledge  available  to  charge  him,  as 
a  matter  of  law,  with  an  acceptance  of  the  risk,  where  the  injury  was 
caused  by  a  defective  tool  which  was  used  by  a  fellow  servant,  and 
which  the  plaintiff  himself  had  never  inspected.* 

The  servant's  inability  to  recover  for  injuries  caused  by  simple  ap- 
pliances is  sometimes  referred  to  the  conception  that  the  master  is  not 
bound  to  anticipate  accidents  of  this  description.     See  §  143,  post. 


dence  would  require  that  provision  be 
made  against  the  occurrence  of  such  an 
obstruction.  He  is  not  required  to  as- 
sume that  ice  and  snow  will  be  allowed 
negligently  to  accumulate  upon  the 
track  and  switches,  or  that  other  ob- 
structions will  be  placed  on  or  about 
the  same,  so  as  to  render  the  track  un- 
safe, or  his  work  more  dangerous  than 
it  otherwise  would  be."  Oregon  Short 
Line  &  U.  N.  R.  Go.  v.  Tracy  (1895)  14 
C.  C.  A.  199,  29. U.  S.  App.  529,  66  Fed. 
931  (collision  caused  by  the  fact  that  a 
car  in  front  could  not  be  seen  on  ac- 
count of  the  bushes  allowed  to  overgrow 
the  track ) .  The  court  contrasted  Kohn 
V.  McNuUa  (1893)  147  U.  S.  238,  37  L. 
ed.  150,  13  Sup.  Ct.  Rep.  298  (double 
deadwoods)  ;  Southern  P.  Go.  v.  Seley 
(1894)  152  U.  S.  145,  38  L.  ed.  391,  14 
Sup.  Ct.  Rep.  530  (unblocked  frog)  ; 
Tuttle  V.  Detroit,  0.  H.  &  M.  B.  Go. 
(1887)  122  U.  S.  189,  30  L.  ed.  1114, 
7  Sup.  Ct.  Rep.  1166  (very  sharp 
eirrve),  with  Babcoch  v.  Old  Colony  B. 
Co.  (1890)  150  Mass.  467,  23  N.  E.  325 
(plaintiff,  while  mounting  an  engine, 
struck  against  a  pile  of  ties  18  inches 
from  the  track)  ;  Eames  v.  Texas  &  N. 
0.  B.  Co.  (1885)  63  Tex.  660  (train 
struck  cattle  which  could  not  be  seen  by 
reason  of  the  bushes  overgrowing  the 
right  of  way)  ;  Hulehan  v.  Green  Baij, 
TF.  d'St.  P.  B.  Co.  (1887)  68  Wis.  520, 
32    N.  W.  529    (brakeman    struck    his 


foot  against  a  piece  of  wood)  ;  McClar- 
ney   v.    Chicago,    M.    &    St.    P.    B.    Go. 

(1891)  80  Wis.  277,  49  N.  W.  963  (ac- 
cumulation of  ice  and  snow  on  a 
track)  ;    Union    P.    B.    Co.    v.    O'Brien 

(1892)  1  C.  C.  A.  354,  4  U.  S.  App.  221, 
49  Fed.  538  (train  derailed  by  sand  and 
gravel  washed  over  the  track ) . 

^  Marsh  v.  Ghiclcering  (1886)  101  N. 
Y.  396,  5  N.  E.  56  (defective  ladder); 
Burlington  &  C.  B.  Co.  v.  Liehe  (1892) 
17  Colo.  280,  29  Pac.  175  (gardener  not 
guilty  of  actionable  negligence  in  fur- 
nishing a  simple  appliance,  like  a  de- 
fective hoe  or  shovel,  to  an  employee; 
arguendo)  ;  Tisch  v.  Hirsch  (1898)  34 
App.  Div.  623,  53  N.  Y.  Supp.  926,  for- 
mer appeal,  32  App.  Div.  635,  52  N.  Y. 
Supp.  1076  (end  of  a  bar,  designed  for 
a  barrier  across  the  opening  of  an  ele- 
vator shaft,  which  is  fastened  to  the 
side  of  the  shaft,  allowed  to  become  so 
loose  as  to  permit  the  other  end  to  pass 
outside  the  hasp  designed  for  it,  when 
the  employee  attempted  to  lower  the 
bar  across  the  opening)  ;  Olson  v. 
Doherty  Lumber  Co.  (1899)  102  Wis. 
264,  78  N.  W.  572  (hook  furnished  to 
one  engaged  in  clearing  blockades  at  a 
slab,  saw  was  dull  and  straight,  instead 
of  cuiwed,  and  slipped  on  a  slab,  thus 
allowing  the  servant  to  fall ) . 

'Daly  V.  Lee  (1899)  39  App.  Div. 
188,  57  N.  Y.  Supp.  293  (head  of  beetle 
flew  off  the  handle). 
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58.  Negligence  predicable,  where  servant  is  exposed  to  risks  of  which 
he  is  actually  and  excusably  ignorant. —  The  second  branch  of  this 
theory  is  that  a  master  is  deemed  to  be  legally  culpable  if  he  employs 
a  person  to  do  work  which  involves  dangers  of  which  the  employee  has 
no  knowledge,  either  actual  or  constructive.  "If  the  employer  know- 
ingly make  use  of  defective  and  unsafe  machinery,  when  an  injury  is 
done  to  a  servant,  ignorant  of  its  condition,  and  in  the  exercise  of  or- 
dinary care,  he  should  compensate  the  person  thus  injured  through 
his  neglect."^  That  is  to  say,  a  master  is  not  liable  to  his  servant 
simply  "because  he  uses  a  dangerous  machine,  but  is  liable  if  he  em- 
ployed a  sei'vant  to  use  it  in  ignorance  of  the  danger."^  The  implied 
contract  of  a  master  is  that  he  will  not  expose  the  employee  to  danger 
"ivhich  is  not  obvious,  or  of  which  the  latter  has  no  knowledge  or  ade- 
quate comprehension,  and  which  is  not  reasonably  and  fairly  incident 
to,  and  within  the  ordinary  risks  of,  the  service  which  he  has  under- 
taken.'' It  is  negligent,  therefore,  to  subject  a  servant  to  a  risk  not 
ordinarily  incident  to  the  employment,  unless  the  extraordinary  haz- 
ard be  obvious  to  him,  or  he  be  apprised  of  it  in  some  manner.* 

For  the  purposes  of  the  present  discussion  it  will  be  sufficient  to 
point  out  that  the  cases  in  which  the  servant  has  been  held  entitled  to 
recover,  on  the  ground  that  his  ignorance  of  the  risk  was  excusable, 
may  be,  broadly  speaking,  divided  into  two  classes:   (1)   Those  into 

^Buzzell  V.  Laconia  Mfg.  Co.    (1861)  master's    failure    to     provide    a     place 

48  Me.  113,  77  Am.  Dec.  212.  where    the   servant    may  do    his  work 

'  Gilbert  v.    Guild    ( 1887 )    144   Mass.  with  safety,  but  which,  'by  the  exercise 

001,  12  N.  E.  368.  of  due  care  and  reasonable  expense  on 

=  'jenney   Klectric   Light   &   P.    Go.   v.  the  part  of  the  master,  might  have  been 

Murphy     (1888)     115    Ind.    560,    18    N.  made    safe,    his    omission    would   be    a 

E,  30.  breach  of  duty,  and  render  him  liable 

*  Bonnet  v.   Galveston,  H.  &  8.  A.  R.  for     any     injury     arising     therefrom." 

Co.    (1895)    89  Tex.   72,  33   S.  W.  334.  Roth    v.    'Northern    Pacifio    Lumbering 

One   of  the   obligations   of  u  master   is  Co.    (1889)     18    Or.    205,  22    Pac.   842. 

that,   as   far   as  he   can,   by   reasonable  "A  master's   negligence  may  consist  in 

care,  he  shall  avoid  exposing  his   serv-  subjecting   the   servant   to   the    dangers 

ant  to  extraordinary  risks  which  could  of  unsafe  buildings  or  machinery,  or  to 

not  have  been  reasonably  anticipated  at  other  perils,  on  his  own  premises,  which 

the    time    of    the    contract    of    service,  the   servant  neither   knew   of,   nor   had 

Wonder    v.    Baltimore     &     0.    R.    Go.  reason     to    anticipate    or    to     provide 

(1870)     3^    Md.  411,  3    Am.  Rep.    143.  against,  when    he    entered    the  employ- 

"The  chief  sphere  of  the  duty   [of  em-  ment."     Diamond     State     Iron    Go.    v. 

ployers    to    provide    for  the    safety  of  Giles    (1887)    7   Houst.    (Del.)    556,    11 

their  workmen]   is  in  the  permanent  or  Atl.   189.     Compare  the  statement  that 

recurring  conditions  of    the    machinery  a  master  is  bound  to  provide  his  serv- 

or  the  place  where  the  workman  is  em-  ant  with  tools  and  appliances  which  are 

ployed,  so  far  as  it  is  under  the  employ-  free   from   secret   defects,   and   is   liable 

er's  control,  where  the  danger  is  not  ob-  for  injuries  to  the  servant  from  his  fail- 

vious    or    necessarily    incident    to    the  ure    to    do    so.     O'Donnell    v.    Sargent 

business."     Kane  v.    Page    (1897)     168  (1897)   69  Conr.  476,  38  Atl.  216      See 

Mass.  217,  46  N.  E.  620.     "If  the  ser\'-  also  the  eases   cited  in    the    following 

ice  rpquired  to  be  performed  is  danger-  section. 
ous,   or  rendered  so   by   reason   of  the 
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which  his  inexperience  or  want  of  skill  does  not  enter  as  an  element, 
the  decision  being  put  upon  the  general  principle  that  a  servant  has  a 
right  to  rely  on  the  master  for  the  proper  performance  of  his  duty  as 
to  providing  reasonably  safe  tools,  without  inquiry  on  his  part  f  and 


'Croker  v.  Pusey  &  J.  Co.  (1900)  3 
Penn.  (Del.)  pt.  1,  p.  1,  50  Atl.  61.  An 
ice  company  is  liable  for  injuries  to  its 
employee,  while  engaged  in  his  duty  in 
pushing  ice  along  a  slide  to  an  ice 
house,  from  the  fall  of  the  slide  because 
of  insufficiently  fastened  braces  and  its 
poor  construction,  where  the  servant 
does  not  know  the  actual  condition  of 
the  supporting  trestle,  and  has  not  had 
an  opportunity  to  examine  it.  Fw/c  v. 
Des  Moines  Ice  Go.  (1892)  84  Iowa, 
321,  51  N.  W.  155.  A  railroad  com- 
pany is  chargeable  with  negligence  in 
using  cars  having  bumpers  so  badly 
worn  and  rotten  that,  when  brought  to- 
gether to  be  coupled,  there  are  but  a. 
few  inches  of  space  between  them,  un- 
less it  has  brought  home  to  its  employ- 
ees actual  notice  of  their  defects,  and 
the  danger  to  be  incurred  in  handling 
them.  Chesapeake  &  0.  R.  Co.  v.  Lash 
(1896;  Va.)  24  S.  E.  385.  A  railway 
company  which  continues  to  use  a  few 
cars  of  a  discarded  pattern,  the  special 
defects  of  which  are  of  such  a  nature 
that  there  is  nothing  to  indicate  to  a 
brakeman  that  they  are  different  from 
other  cars,  is  not,  as  a  matter  of  law,  in 
the  exercise  of  due  care.  Palmer  v. 
Dewcer  &  R.  O.  R.  Go.  (1882)  3  Mc- 
Crary,  635,  12  Fed.  392  (demurrer  of 
defendant  overruled).  It  is  negligence 
to  maintain  a  "telltale"  so  low  that  it 
is  dangerous  to  brakemen  on  cars  of 
more  than  ordinary  height,  and  there- 
fore, not  a  manifest  risk.  Darling  v. 
New  York,  P.  &  B.  R.  Go.  (1892)  17 
R.  I.  708,  16  L.  R.  A.  643,  24  Atl.  462. 
The  condition  of  brush  by  the  side  of  a 
railroad  track  is  not  a  fixed  one,  so  as 
to  make  the  danger  arising  to  a  rail- 
road employee  from  the  obstruction  of 
a  view  of  the  track  by  such  brush,  one 
obvious  and  assumed  as  a  condition  of 
his  employment.  Oregon  Short  Line  <€ 
U.  N.  R.  Co.  V.  Tracy  (1895)  14  C.  C. 
A.  199,  29  U.  S.  App.  529,  66  Fed.  931. 
It  is  inexcusable  negligence  on  the  part 
of  a  railroad  company  to  use,  especially 
in  the  nighttime,  for  shifting  purposes 
in  its  yard,  an  engine  unprovided  with 
any  safeguards  or  protection  to  the  per- 
son who  attempts  to  couple  it  to  a  car, 
and  upon  which  he  is  required  to  stand 
on  one  foot,  with  his  lantern  on  his  arm 


and  both  hands  engaged.  Smith  v. 
Buffalo,  R.  &  P.  R.  Go.  (1893)  72  Hun, 
545,  25  N.  Y.  Supp.  638.  It  is  negli- 
genc-e  for  a  contractor  to  maintain  an 
unguarded  well,  of  which  the  servant 
is  not  aware,  near  the  route  which  a 
servant  would  naturally  take  in  passing 
through  a  field  by  night.  Indiana  Pipe 
Line  &  Ref.  Co.  v.  Neusbaum  (1899)  21 
Ind.  App.  361,  52  N.  E.  471.  Evidence 
lending  to  show  that  the  danger  of  us- 
ing a,  machine  was  increased  by  the  ex- 
press order  of  the  master  directing  the 
removal  of  a  shoe,  and  that  plaintiff 
had  no  knowledge  of  this  act  of  the 
master,  nor  any  information  whether 
such  a  shoe  was  an  essential  part  of 
the  proper  construction  of  the  machine, 
is  sufficient  to  take  the  case  to  the  jury. 
Plefka  v.  Knapp-Stout  Lumber  Co. 
(1897)  72  Mo.  App.  309.  In  Tendrup  v. 
John  Stephenson  Co.  (1889)  51  Hun, 
462,  3  N.  Y.  Supp.  882,  Affirmed  (1890) 
121  N.  Y.  681,  24  N.  E.  1097,  it  was 
held  that  a.  master  who  orders  a  stair- 
case to  be  moved  and  so  placed  as  to  be 
insecure  for  anyone  who  steps  upon  it 
is  liable  for  injuries  received  by  a  serv- 
ant who  is  not  aware  of  the  changed 
conditions.  In  the  supreme  court, 
Bartlett,  J.,  dissented,  considering  that 
the  accident  was,  upon  the  evidence, 
due  to  the  negligence  of  the  plaintiff's 
fellow  servant  who,  after  moving  the 
staircase,  had  left  the  spot  for  a  few 
minutes  without  taking  precautions  to 
warn  persons  who  might  wish  to  use  it, 
as  to  the  latent  peril.  The  servant's 
ignorance  was  also  an  element  in  the 
following  decisions,  by  which  recovery 
was  allowed:  Bamilton  v.  Des  Moines 
Valley  R.  Co.  (1872)  36  Iowa,  32  (cars 
loaded  with  lumber,  which  projected 
over  the  ends)  ;  Spelman  v.  Fisher  Iron 
Co.  (1870)  56  Barb.  151  (blasting  pow- 
der, liable  to  explode  when  tamped)  ; 
Fatten  V.  Central  Iowa  R.  Go.  (1887) 
73  Iowa,  306,  35  N.  W.  149  (unfenced 
track);  Miriek  v.  Morton  (1901)  62 
Kan.  870,  64  Pac.  609  (part  of  appa- 
ratus changed  without  the  knowledge 
of  the  servant)  ;  Savannah  &  8.  R.  R. 
Co.  V.  Pughsley  (1901)  113  Ga.  1012, 
39  S.  E.  473  (defective  tool);  Wheelei 
V.  Wason  Mfg.  Co.  (1883)  135  Mass 
294    (unfenced   machinery)  j   Tennesset 
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(2)  those  in  which  the  servant's  want  of  suflicient  experience  to  en- 
able him  to  appreciate  the  risk  is  a  material  factor." 

Other  cases  illustrating,  though  not  primarily  dependent  upon,  the 
doctrine  that  it  is  negligence  to  require  a  servant  to  encounter  risks 
not  understood  by  him,  will  be  found  in  the  chapter  (xxv.)  dealing 
with  injuries  received  outside  the  scope  of  the  work  originally  con- 
tracted for. 

The  general  question,  What  risks  are  deemed  to  be  constructively 
known  to  the  servant  ?  is  treated  in  a  later  portion  of  the  work  (chap- 
ter XXI.). 

59.  Such  a  situation  sometimes  treated  as  a  species  of  deception. — 

(Compare  §  236,  post.) — In  many  of  the  cases  in  which  the  doctrine 
stated  in  the  preceding  section  has  been  recognized  expressions  are 
met  which  appear  to  commit  the  courts  to  the  theory  that  a  master 


Goal,  I.  &  R.  Go.  V.  Gurrier  (1901)  47 
C.  C.  A.  161,  108  Fed.  19;  New  Orleans 
&  N.  E.  B.  Go.  V.  Clements  (1900)  40 
C.  C.  A.  465,  100  Fed.  415.  In  Phelps 
V.  Ghicago  &  W.  */.  It.  Go.  (1900)  122 
Mich.  178,  84  N.  W.  66,  the  court  aban- 
doned the  position  taken  at  the  first 
hearing  ([1899]  122  Mich.  171,  81  N. 
W.  101),  and,  on  the  ground  that  a 
brakeman  was  not  familiar  with  the 
surroundings  and  had  had  no  opportu- 
nity to  make  himself  acquainted  with 
them,  held  that  he  was  entitled  to  re- 
cover for  injuries  caused  by  a  fish 
chute,  so  close  to  the  main  track  that 
there  was  no  room  for  his  body  between 
it  and  the  side  of  a  car.  A  distinction 
was  taken  between  the  duty  of  the  com- 
pany as  regards  such  structures  when 
adjacent  to  the  main  track,  and  when 
abutting  on  a  side  track,  the  view  of  the 
court  being  that  in  the  latter  case  they 
are  a  common  arrangement,  reasonably 
necessary  for  the  purposes  of  the  com- 
pany's business,  and  that  all  trainmen 
are  therefore  affected  with  knowledge 
that  they  may  be  encountered  in  that 
situation  (see  opinion  on  first  hear- 
ing) ;  while  in  the  former  case  the  ele- 
ments which  thus  charge  a  servant  with 
notice  are  wanting.  This  wire-drawn 
differentiation  is  a  most  instructive  ex- 
ample of  the  shifts  to  which  judges  are 
occasionally  put  when  some  particu- 
larly hard  case  tempts  them  to  disre- 
gard a  line  of  precedents,  and  diverge, 
for  a  brief  space,  into  the  paths  of  com- 
mon sense. 

» As  regards   an  inexperienced  brake- 
man,  it  is  negligence  to  use  two  kinds 


of  hand  brakes,  differing  only  in  size, 
where  one  kind  is  inherently  dangerous 
in  the  hands  of  one  who  does  not  under- 
stand its  properties.  Louisville  &  N. 
R.  Go.  V.  Binion  (1894)  107  Ala.  645, 
18  So.  75.  The  act  of  an  employee  in- 
trusted with  the  management  of  a  ma- 
chine, in  putting  a  boy  without  experi- 
ence at  work  at  a  business  and  on  a 
machine  which  a  man  of  ordinary  sa- 
gacity would  know  to  be  perilous,  is 
wrongful.  Buckley  v.  Gutta  PercJia 
&  Ruiter  Mfq.  Go.  (1886)  41  Hun,  450, 
Reversed  in  '(1889)  113  N.  Y.  540,  21 
N.  E.  717;  but  only  on  the  ground  that 
the  evidence  showed  the  injury  to  be 
merely  accidental,  and  not  due  to  the 
want  of  instruction.  The  risks  attend- 
ant upon  the  use  of  an  unusual,  un- 
tested, and  exceedingly  dangerous  blast- 
ing powder  which  cannot  be  tamped 
without  inevitable  explosion  are  ex- 
traordinary as  regards  a  laborer  who  is 
unacquainted  with  its  qualities.  Spel- 
man  v.  Fisher  Iron  Co.  (1870)  56  Barb. 
151.  To  same  effect,  see  Gartter  v.  Cot- 
ter (1891)  88  Ga.  286,  14  S.  E.  476 
(absence  of  brake  on  a  windlass  led  to 
the  handles  being  jerked  from  the  work- 
man's grasp,  and,  as  it  revolved,  it 
struck  him).  This  principle  will  en- 
able a  servant  to  recover  for  injuries 
due  to  unguarded  machinery,  if  he  does 
not  understand  the  particular  danger 
which  caused  the  accident.  Wheeler  v. 
Wason  Mfg.  Go.  (1883)  135  Mass.  294; 
Grizzle  v.  Frost  (1863)  3  Fost.  &  F. 
622  (minor  servant).  Contrast  the 
cases  as  to  unfenced  machinery  cited  in 
§  55,  ante. 
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who  exposes  a  servant  to  an  unknown  danger  is  guilty,  not  merely  of 
negligence,  but  also  of  bad  faith,  or  even  a  quasi  fraud.  ^  A  form  of 
statement  which  is  frequently  employed  to  express  this  conception  is, 
that  a  master  must  answer  for  injuries  caused  by  the  existence  of  ab- 
normally dangerous  conditions,  which  are  in  the  nature  of  a  ti'ap,  by 
which  word  is  meant  a  condition  of  an  instrumentality  which  is  apt 
to  imperil  a  person  doing  work  with  it  or  near  it  "without  the  caution 
which  knowledge  of  such  condition  would  enable  him  to  exercise."^ 


'  "It  is  the  master's  d\ity  to  be  care- 
ful that  his  servant  is  not  induced  to 
work  under  a  notion  that  tackle  or  ma- 
chinery is  staunch  aotid  secure,  when,  in 
fact,  the  master  knows  or  ought  to 
know  that  it  is  not  so."  Paterson  v. 
Wallace  (1854)  1  Maoq.  H.  L.  Cas.  748, 
per  Lord  Cranworth,  C.  "The  master's 
liability  arises  from  the  fact  that  he 
subjects  his  servant  to  dangers  which, 
in  good  faith,  he  ought  to  provide 
against."  Pittsburgh  &  G.  R.  Go.  v. 
Sentmeyer  (1879)  92  Pa.  27.6,  37  Am. 
Rep.  684.  If  the  extraordinary  risks  of 
the  service  are  not  explained,  such 
risks,  or  "those  which  result  from 
methods  of  carrying  on  the  business, 
calculated  to  mislead  the  servant  to  his 
peril,"  are  not  assumed  by  the  servant 
as  risks  of  his  employment.  Bethlehem 
Iron  Co.  V.  Weiss  (1900)  40  C.  C.  A. 
270,  100  Fed.  45.  "Undoubtedly,  a 
servant  has  a  right  to  repose  confidence 
in  the  prudence  and  caution  of  his  em- 
ployer, and  to  rely  upon  his  not  putting 
him  in  charge  of  implements  which, 
from  improper  construction  or  other 
cause,  are  so  dangerous  that  a  prudent 
man  would  not  make  use  of  them.  If 
the  servant  is  injured  in  consequence  of 
this  confidence  being  abused,  he  ought 
to  be  remunerated."  Ft.  Wayne,  J.  d 
8.  B.  Co.  V.  Gildersleeve  (1876)  33 
Mich.  133.  In  this  case,  Cooley,  J., 
concluded  his  argument  with  the  state- 
ment that  in  the  use  of  the  appliance 
objected  to,  no  confidence  which  was  re- 
posed in  the  prudence  and  caution  of 
the  employer  had  been  betrayed,  as  the 
difficulties  connected  with  handling  it 
were  fully  known  and  understood  by 
the  servant,  and  he  voluntarily  contin- 
ued to  encounter  the  risks.  "The  em- 
ployer must  always  act  in  good  faith 
towards  his  employee,  and  see,  as  far 
as  he  reasonably  can,  that  the  employee 
does  not  take  any  unknown  risks  or 
hazards."  Rush  v.  Missouri  P.  R.  Go. 
(1887)  36  Kan.  129,  12  Pac.  582. 
"There  are  certain  things  incumbent  on 


the  master  upon  which  the  servant  is 
entitled  to  rely,  and  if  the  master  fails 
in  any  of  these  things,  and  the  servant 
is  thereby  led  into  false  security,  the 
master  must  be  responsible."  Cook  v. 
Bell  (1857)  20  Sc.  Sess.  Cas.  2d  series, 
137,  per  Lord  Curriehill.  A  similar 
point  of  view  is  indicated  by  the  state- 
ments,— ^that  a  master  must  not  "use 
any  art  to  conceal  dangers"  {Berns  v. 
Gaston  Gas  Coal  Co.  [1885]  27  W.  Va. 
286,  55  Am.  Rep.  304)  ;  that  liability  for 
injuries,  caused  by  the  servant's  obey- 
ing an  order  to  incur  a  danger,  arises 
only  when  the  master  conceals .  his 
knowledge  of,  or,  at  least,  fails  to  make 
known,  a  latent  danger  {Welch  v. 
Braimard.  [1895]  108  Mich.  38,  65  N 
W.  667 )  ;  and  that  all  the  servant  is  en- 
titled to  require,  where  he  consents  to 
use  a  certain  machine,  is  that  he  shall 
not  be  deceived  as  to  the  degree  of  dan- 
ger. Wonder  v.  Baltimore  &  0.  R.  Go. 
(1870)    32  Md.  411,  3  Am.  Rep.  143. 

^  This  definition  is  suggested  by  the 
language  of  the  court  in  Fredenburg  v. 
'Northern  G.  R.  Go.  (1889)  114  N.  Y. 
582,  584,  21  N.  E.  1049,  where  the  main- 
tenance of  a  cattle  guard  at  a  place 
where  cars  had  to  be  constantly  un- 
coupled to  be  put  on  weighing  scales 
was  held  to  be  negligence,  as  to  a  serv- 
ant recently  hired.  The  same  term  is 
used  in  the  following  cases,  in  which 
the  master's  liability  was  affirmed: 
Bird  V.  Long  Island  R.  Go.  (1896)  11 
App.  Div.  134,  42  N.  Y.  Supp.  888 
(plank  of  crossing,  loose  and  so  worn 
at  the  edge  that  a  brakeman,  stepping 
on  the  track  to  couple  ears,  was  liable 
to  have  his  foot  caught)  ;  Mohr  v.  Le- 
high Valley  R.  Go.  (1900)  55  App.  Div. 
176,  66  N.  Y.  Supp.  899  (adjacent 
tracks  curving  irregularly,  so  that  they 
come  very  close  together  for  some  dis- 
tance, such  fact  not  being  noticeable  to 
observers,  unless  their  attention  has 
been  particularly  called  thereto)  ;  Mas- 
tin  \'  Levagood  (1891)  47  Kan.  36,  27 
Pac.   122    (owners  of  a  threshing  ma- 
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This  conception  is  also  exemplified  under  tlie  converse  aspect  in  those 
passages  in  which  the  servant's  familiarity  with  his  environment  and 
the  peril  to  which  he  was  exposed  is  declared  to  preclude  the  inference 
that  he  was  in  any  way  entrapped  or  deceived  or  misled.^ 


chine  are  liable  for  personal  injuries  to 
a  workman,  who,  without  knowledge 
that  certain  wheels  and  cogs  usually 
covered  are  uncovered,  attempts  to  oil 
the  machine,  and  has  his  hand  caught 
in  such  cogs )  ;  Chicago,  R.  I.  &  P.  R. 
Go.  V.  Clark  (1882)  11  111.  App.  104 
(held  proper  to  submit  to  jury  the 
question  whether  a  railway  company  is 
negligent  in  maintaining  a  platform  in 
such  a  position  with  regard  to  a  track 
that  a  servant  is  in  peril  of  being 
caught  unawares  between  it  and  moving 
cars).  In  Spaulding  v.  Forbes  Litho- 
graph Mfg.  Co.  (1898)  171  Mass.  271, 
50  N.  E.  543,  it  was  held  that  a  seat, 
consisting  of  a  plank  laid  upon  two  up- 
rights, but  not  nailed  down,  and  pro- 
jecting so  far  over  one  of  the  supports 
that  it  was  liable  to  tip  up  when  the 
weight  of  a  person  was  thrown  upon  it, 
constituted  "as  clear  a  case  of  a  trap 
as  could  be  imagined,"  in  regard  to  a 
servant  who  had  no  reason  to  suppose 
that  the  plank  was  not  fastened,  and 
was  directed  to  feed  a  revolving  cylin- 
der in  such  a  posture  that  his  weight 
was  thrown  upon  the  end  of  the  board 
at  the  moment  that  the  cylinder  mask 
opened.  The  phrase  "mantrap"  is  used 
in  Yorhees  v.  Lahe  Shore  &  M.  8.  R.  Co. 
(1899)  193  Pa.  115,44  Atl.- 335.  See 
also  Boloh  v.  Smith  (1862)  7  Hurlst.  & 
N.  736,  31  L.  J.  Exch.  N.  S.  201,  8  Jur. 
N.  S.  197,  10  Week.  Rep.  387,  per 
Wilde,  B.,  arguendo  (covering  of  hole 
insufficient,  but  apparently  sufficient)  ; 
Perham  v.  Portland  Electric  Co. 
(1898)  33  Or.  451,  40  L.  R.  A.  799,  53 
Pac.  14  (insulation  of  electric  wires 
was  apparently  perfect,  but  in  reality 
defective).  See  also  the  case  cited  in 
the  note  to  46  L.  R.  A.  page  33,  subds. 
III.  b;  VI.  a,  2;  VI.  c,  6,  recognizing 
the  right  of  servants  not  in  the  employ 
of  the  defendant,  to  maintain  an  action 
for  injuries  resulting  from  risks  which 
come  under  this  description. 

'  In  a  leading  English  case,  where  the 
servant  failed  to  recover.  Chief  Justice 
Cockburn  remarked  that  "no  deception 
was  practised  on  the  plaintiff  as  to  the 
degree  of  danger  to  which  he  would  be 
exposed,"  and  stated  the  general  rule, 
with  reference  to  this  point  of  view,  in 


the  following  words:  "If  the  danger  is 
concealed  from  him  [the  servant]  and 
an  accident  happens  before  he  becomes 
aware  of  it,  or  if  he  is  led  to  expect,  or 
may  reasonably  expect,  that  proper  pre- 
cautions will  be  adopted  by  the  em- 
ployer to  prevent  or  lessen  the  danger, 
and,  from  the  want  of  such  precautions, 
an  accident  happens  to  him  before  he 
has  become  aware  of  their  absence,  he 
may  hold  the  employer  liable."  Wood- 
ley  V.  Metropolitan  Dist.  R.  Co.  (1877) 
L.  R.  2  Exch.  Div.  384,  46  L.  J.  Exch. 
N.  S.  521.  In  a  Canadian  case  the 
court,  in  holding  the  plaintiff  to  be  un- 
able to  recover  for  injuries  caused  by 
an  unguarded  machine,  declared  that 
there  was  "no  attempt  at  concealment," 
although  the  foreman  had  told  him  that 
some  persons  had  suffered  in  working 
the  machine,  but  that  he  would  be  all 
right.  This  was  said  to  be  a  very  nat- 
ural expression  when  the  plaintiff  was 
known  to  be  acquainted  with  similar 
machinery.  Rudd  v.  Bell  (1887)  13 
Ont.  Rep.  47,  55.  An  entry  in  a  car  in- 
spector's book,  indicating  that  a  car  had 
been  placed  upon  the  repair  track  to 
have  a  sideboard  put  in,  and  not  for  the 
repair  of  the  coupling  attachment,  does 
not  afford  any  ground  for  holding  the 
company  liable,  on  the  ground  that  he 
was  misled,  for  an  .  injury  to  an  em- 
ployee caused  by  the  defective  coupling, 
where  he  did  not  see  the  book  until 
after  the  accident.  Broicn  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1898)  59  Kan.  70, 
52  Pac.  65.  Similar  phraseology  is 
found  in  Finnell  v.  Delaware,  L.  &  W. 
R.  Co.  (1892)  129  N.  Y.  669,  29  N.  E. 
825  (unballasted  side  track)  ;  Brass- 
man  V.  Lehigh  Valley  R.  Co.  (1886) 
113  Pa.  491,  57  Am.  Rep.  479,  6  Atl. 
226  (low  overhead  bridge)  ;  Bajus  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  (1886)  103 
N.  Y.  312,  57  Am.  Rep.  723,  8  N.  E.  529 
(defective  engine)  ;  Goodes  v.  Boston 
&  A.  R.  Co.  (1894)  162  Mass.  287,  38 
N.  E.  500  (switch  close  to  a  track  is 
not  a  trap  or  hidden  defect  as  to  a 
brakeman  acquainted  with  his  work)  ; 
Atchison,  T.  &  8.  F.  R.  Go.  v.  Plunkett 
(1881)  25  Kan.  188  (brakeman  injured 
by  lumber  projecting  over  end  of  car)  ; 
The  Maharajah  (1889)   40  Fed.  786. 
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Language  of  this  sort,  however,  is  obviously  not  intended  to  be 
taken  too  literally,  for  it  is  now  well  settled  that  an  action  sounding 
in  fraud  cannot  be  maintained  without  proving  the  wrongful  act  to 
have  been  designedly  and  purposely  done,  and  that  proof  of  such  de- 
sign and  purpose  is  not  a  prerequisite  to  recovery  where  the  gravamen 
of  the  complaint  is  negligence.*  That  it  would  be  preferable,  under 
these  circumstances,  to  avoid  using  forms  of  expression  which  tend  to 
obscure  the  fundamental  difference  between  these  two  distinct  kinds 
of  torts  seems  to  be  scarcely  open  to  question." 

According  to  one  case  a  master  may,  with  impunity,  maintain  a 
"mantrap,"  where  the  instrumentality  in  question  is  an  ordinary  one, 
and  of  first-class  construction.®  But  unless  the  word  is  here  used  in  a 
very  loose  sense,  implying  merely  a  very  dangerous  thing,  this  ruling 
is  plainly  inconsistent  with  the  general  principle  developed  in  this 
chapter,  and  with  the  rationale  and  qualifications  of  the  doctrine  by 
which  a  master  is  allowed  to  carry  on  his  biisiness  in  his  own  manner. 
See  §§  35,  39-41,  ante. 

60.  Master  no  longer  liable  after  he  has  given  the  servant  notice  of 
the  existence  of  a  risk  previously  unknown  to  the  latter. —  (Compare 
the  cases  cited  in  chapter  xvi.^  post,  on  the  master's  duty  to  instruct 
young  and  inexperienced  servants.) — It  is  obvious  that,  either  under 
the  theory  discussed  in  this  chapter,  or  imder  the  theory  of  extraordi- 
nary risks  created  by  the  breach  of  certain  absolute  duties,  and  the 
assumption  of  those  risks,  as  a  separate  fact,  infen-ed  from  the  serv- 
ant's continuance  of  work  with  a  knowledge  of  their  existence,  iho 
effect  of  informing  him  that  tlie  employment  involves  exposure  to 
some  particular  risk  which,  if  it  should  actually  have  eventuated  in 
disaster  while  he  was  ignorant  thereof,  would  have  constituted  a  cans? 
of  action,  is  to  transfer  that  risk  to  the  category  of  those  for  which 
the  master  cannot  be  made  responsible.-"^     In  other  words,  where  a 

*  See  2  Bevin,  Neg.  pp.  1624  et  seq.;  "Stewart  v.  'Newport  News  &  M.  Tal- 

Shearm.  &  Redf.  Neg.   §   20.  ley  Go.   (1890)   86  Va.  988,  11  S.  E.  88') 

"In  a  well  known  English  ease  it  was  (cited  with  approval  in  Richmond  &  D. 

remarked,  by  Brett,  M.  R.,  that  "to  lay  R.  Co.  v.  Risdon  [1891]   87  Va.  335,  12 

a  trap  means,  in  ordinary  language,  to  S.  E.  786)    (eoal  chute  near  track). 

do     something    with     an    intention."  '^  Wonder   v.   Baltimore    &   0.   R.    Co. 

Heaven  v.  Pender    (1883)    L.  E.   11   Q.  (1870)    32  Md.   411,   3   Am.   Rep.    143; 

B.  Div.  503,  52  L.  J.  Q.  B.  N.  S.  702,  49  Nugent  v.  Kauffman  Milling  Co.  (1895) 

L.  T.  N.  S.  357,  47  J.  P.  709.     In  New-  131   Mo.   241,   33    S.   W.    428;    Roth   v. 

ark  Electric  Light  &  P.   Go.  v.   Garden  Northern  Pacific  Lumherinq  Co.    (1889) 

(1896)   37  L.  R.  A.  725,  23  C.  C.  A.  649,  18  Or.  205,  22  Pac.  842;  Miirphij  v.  Wa- 

39  U.  S.  App.  416,  78  Fed.  74,  the  court  bash  R.  Co.    (1893)    115  Mo.  Ill,  21  S. 

limited  the  use  of  the  word  "trap"  to  W.   862;   Bethlehem   Iron   Co.  v.   Wcit-s 

cases    where    there    is    a    "purpose    to  (1900)    40  C.  C.  A.   270.   100  Fed.  4"> : 

ensnare."  Northern  C.  R.  Go.  v.  Husson    (1882) 
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master  hires  a  servant  to  do  something  wliich  will  expose  him  to  ab- 
normal dangers,  all  that  can  he  required  of  the  master  is  that  he  shall 
see  that  the  servant  is  informed  with  respect  to  all  the  dangers  and 
hazards  incident  to  the  work ;  and  when  this  is  done  the  servant  will 
assume  all  the  risks  and  hazards  of  his  employment.^  The  statement 
of  an  employee  at  the  time  of  the  contract  of  employment,  that  he 
is  accustomed  to  the  work,  excuses  the  employer  from  explaining  to 
him  peculiar  dangers  ordinarily  incident  to  such  work;  but  it  does 
not  qualify  the  obligation  of  the  master  to  furnish  reasonably  safe 
appliances,  or  excuse  him  from  liability  for  any  neglect  so  to  do.^  For 
a  further  discussion  of  this  subject,  see  the  chapter  which  deals  with 
the  master's  duty  to  instruct  and  warn  his  servant  (xvi.). 


B.     Theoet  discussed  and  criticized. 

61.  Extent  of  the  immunity  which  the  master  secures  by  the  the- 
ory.— It  is  manifest  that  the  effect,  both  of  the  theory  developed  in 
the  foregoing  sections  and  also  of  the  particular  phase  of  the  doc- 
trine of  absolute  duties  to  which,  in  its  practical  operation,  that 
theory  is  equivalent  (see  §  55,  ante),  is  to  extend  the  master's  liberty 
of  action  in  respect  to  the  quality  of  his  instrumentalities  and  meth- 
ods far  beyond  the  limits  fixed  by  the  principles  discussed  in  the  pre- 
ceding chapters.  If  negligence  is  not  predicable  of  the  maintenance 
of  extraordinary  risks  which  the  servant  appreciates,  or  if,  supjMS- 
ing  such  maintenance  to  imply  negligence,  the  servant's  knowledge 
charges  him,  as  a  matter  of  law,  with  their  assumption,  the  conclusion 
is  inevitable  that,  as  to  any  servant  who  understands  the  conditions 
and  the  risks  arising  therefrom,  a  master  may,  without  being  affected 
with  legal  culpability,  carry  on  his  business  with  instrumentalities 

101  Pa.  1,  47  Am.  Rep.  690   (where  not  Smith  v.  Baher  [1891]   A.  C.  325,  359, 

only  was  the  danger  obvious,   but  the  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 

servant  had  received  a  special  warning  467,  55  J.  P.  660,  40  Week.  Rep.  392; 

on     the    very    day    of     the     accident)  ;  Johnson   v.  St.    Paul,  M.  &    M.    B.  Co. 

Schultz  V.  Bear  Creek  Ref.  Co.    (1897)  (1890)  43  Minn.  53,  44  N.  W.  884;  Uy- 

180  Pa.  272,  36  Atl.  739.  ers  v.   Chicago,  St.  P.  M.  d  0.   R.   Co. 

"Rush  V.  Missouri  P.  B.  Co.    (1887)  (1899)    37    C.  C.  A.  137,  95    Fed.    406 

36  Kan.  129,  12  Pac.  582.     That  the  ob-  (dissenting    Caldwell,   J.)  ;     The    Sara- 

ligation  of  the  master  is,  in  the  alter-  toga   (1898)   87  Fed.  349. 

native,  either  to  provide  reasonably  safe  "  Steen  v.  St.  Paul  &  D.  R.  Co.  (1887) 

appliances,  or  to  notify  the  servant  of  37  Minn.  310,  34  N.  W.  113. 
the     danger,    was    also     recognized     in 
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that  are  defective  and  in  bad  repair,  and  by  metbods  wbieb  are  ab- 
normally dangerous.  This  conclusion  the  courts  have  not  been  at  all 
backvirard  in  drawing.  So  far  as  common-law  principles  are  con- 
cerned, there  is  no  reason  why  an  employer  who  has  shipped  a  crew 
upon  a  "coffin  ship,"  which  fulfils  its  natural  destiny  by  going  to  the 
bottom  and  drowning  all  hands,  should  not  escape  liability,  if  only 
the  men  were  aAvare  of  the  actual  condition  of  the  funeral  craft  which 
they  were  hired  to  navigate. 

62.  Ultimate  basis  of  theory  is  economic  rather  than  juristic. — 
In  the  last  analysis,  this  conclusion  must  rest  upon  the  hypothesis 
that  the  fear  of  losing  renmnerative  work  does  not  deprive  of  its  vol- 
untarj^  quality  the  action  of  a  servant  who  enters  or  continues  in  an 
employment  with  a  knowledge  that  it  involves  extraordinary  hazards. 
To  obtain  an  adequate  support  for  this  hypothesis,  it  is  necessary  to 
accept  the  most  extreme  doctrines  of  the  laissez  faire  school  of  sociolo- 
gists. The  nature  of  the  relation  between  those  doctrines  and  the 
conclusion  stated  above  will  be  more  readily  understood  if  we  advert 
to  the  fact  that  it  was  first  announced,  in  all  its  repulsive  nakedness, 
by  the  late  Lord  Bramwell,  one  of  the  straitest  of  the  sect  of  those 
economic  Pharisees  whose  Gamaliels  were  such  writers  as  Eicardo 
and  John  Stuart  Mill.  It  is  not  too  much  to  say  that  the  opinion  de- 
livered by  him  in  Dynen  v.  Leach,^  has  contributed  more  largely 
than  any  other  judicial  utterance  to  establish  the  principle  of  assump- 
tion of  risks,  in  the  rigoroiis  and  unmerciful  form  in  which  we  now 
have  it.  The  judgment  that  the  master  was  not  liable  in  that  case 
mirrors,  most  instructively,  the  views  of  a  generation  which  was  only 
induced,  with  the  greatest  difficulty,  to  enact  such  humanitarian  leg- 
islation as  the  truck  acts  and  the  factory  acts.  Tre  length  to  which  the 
decision  goes  v.dll  be  better  understood  when  we  point  out  that  the  ap- 
pliance which  caused  the  injury  had  been  deliberately  substituted  for 
one  of  the  safer  type,  generally  used,  and  for  no  other  reason  than 
that  it  was  less  exyjensive.  Indeed,  the  report  shows  very  clearly 
that  the  master  had  been  guilty  of  the  most  cynically  reckless  neglect 
of  his  duties.  Upon  this  state  of  facts  we  find  Lord  (then  Baron) 
Bramwell  discoursing  as  follows : 

''There  is  nothing  legally  wrongful  in  the  use  by  an  employer  of 

>  (1857)  26  L.  J.  Exeh.  N.  S.  221.  [IS.'iS]  3  Hurlst.  &.  N.  258,  259,  27  L. 
Considering  the  far-reaching  effects  J.  Exch".  N.  S.  325),  must  be  regarded 
of  this  ruling,  the  fact  that  the  so-  as  one  of  the  most  amusing  instances  on 
called  "authorized  reporters"  omitted  record,  of  the  inability  of  such  report- 
all  mention  of  this  case  "because  ers  to  estimate  the  comparative  import- 
no  point  of  law  was  decided  by  it"  anee  of  decisions, 
(see     note     to     Willicmis     v.     Glough 
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works  or  machinery  more  or  less  dangerous  to  his  workmen,  or  less 
safe  than  others  that  might  be  adopted.  It  may  be  inhuman  so  to 
carry  on  his  works  as  to  expose  his  workmen  to  peril  of  their  lives,  but 
it  does  not  create  a  right  of  action  for  an  injury  which  it  may  occa- 
sion, when,  as  in  this  case,  the  workman  has  known  all  the  facts,  and 
is  as  well  acquainted  as  the  master  with  the  nature  of  the  machinery, 
and  voluntarily  uses  it."^ 

The  note  sounded  in  tliis  passage  has  been  echoed  and  re-echoed  ad 
nauseam  through  all  the  countries  in  which  the  common  law  is  admin- 
istered. The  following  passage  from  a  case  which  has  been  so  con- 
stantly cited  that  it  may  fairly  be  regarded  as  a  fountain  of  law  on 
this  subject  will  sufSce  to  show  how  closely  tlie  American  judges  have 
followed  in  the  footsteps  of  their  English  brethren : 

"Every  manufacturer  has  a  right  to  choose  the  machinery  to  be  used 
in  his  business,  and  to  conduct  that  business  in  the  manner  most  agree- 
able to  himself,  provided  he  does  not  thereby  violate  the  law  of  the 
land.  He  may  select  his  appliances  and  run  his  mill  with  old  or  new 
machinery,  just  as  he  may  ride  in  an  old  or  new  carriage,  navigate  an 
old  or  new  vessel,  or  occupy  an  old  or  new  house,  as  he  pleases.  The 
employee,  having  loiowledge  of  the  circumstances  and  entering  his 
service  for  the  stipulated  reward,  cannot  complain  of  the  peculiar 
tastes  and  habits  of  his  employer,  nor  sue  him  for  damages  sustained 
in  and  resulting  from  that  peculiar  service."® 

How  effective  a  bulwark  for  the  master  this  theory  has  proved  to 
be  is  only  too  notorious  to  students  of  this  branch  of  law.  Behind  it, 
that  "inhumanity"  which,  as  several  judges  have  conceded,  may  be 
predicated  of  the  conduct  of  employers  who  are  at  the  same  time  free 
from  legal  liability,  has  found  a  secure  shelter.*   That  the  standard  of 

''In  Smith  v.  Baker  [1891]  A.  C.  325  Another  pertinent  passage  is  the  follow- 

(p.  346),  60  L.  J.  Q.  B.  N.  S.  683,  65  ing,   from   a  recent  judgment  rendered 

L.  T.  N.  S.  467,  55  J.  P.  _660,  40  Week,  by  a  court  which  has  always  construed 

Rep.  392,  Lord  Bram  well 'reiterated  the  the  doctrine  of  assumption  of  risks  very 

opinion  thus  expressed,  remarking  that  strongly    in    favor    of    the    employer: 

a    master  is  entitled    to    carry  on    his  "Obvious    imperfections  in    methods  or 

business    in    a  dangerous  way,  "if    the  machinery,  existing  at  the  time  of  the 

servant  is  foolish  enough  to  agree  to  it."  employment,   cannot  be  made  the  basis 

'Hayden     v.     Smithville     Mfg.     Co.  of  a  liability  in  favor  of  an  employee 

(1861)     29     Conn.    548.     Compare     the  who  suffers  an  injury  in  the  course  of 

language  used  by  the  supreme  court  of  his  employment,  for  the  reason  that  the 

Massachusetts,  to  the  effect  that  it  is  employer  has  a.  right  to  have  and  use 

the  legal  right  of  every  person  to  carry  imperfect  methods  and  tools,  and  to  ask 

on  a  business  which  is  dangerous,  either  others  to  enter  his  employ  to  aid  him 

in  itself,  or*  in  his  inanner  of  conduct-  in  such  use,  and  in  so  doing  does  not 

ing  it,  if  it  is  not  unlawful,  and  inter-  undertake     to     insure    the    employee." 

feres  with   no   rights   of  other  persons.  Ragon  v.  Toledo,  A.  A.  &  N.  M.  R.  Co. 

Coomls    V.   tiew    Bedford    Cordage   Co.  (1893)   97  Mich.  265,  56  N.  W.  612. 
(1869)   102  Mass.  572,  3  Am.  Rep.  506.       *In  addition  to  the  remarks  of  Lord 
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d\itj  which  it  fixes  for  employers  is  often  preposterously  low  is  ap- 
parent from  the  decisions  cited  in  the  present  chapter,  as  well  as  from 
numbers  of  others  which  are  collected  in  that  chapter  which  deals 
more  particularly  Avith  the  doctrine  of  assumption  of  risks  as  a  dis- 
tinct defense  where  negligence  is  established  (xvii.). 

63.  Suggested  exception  in  cases  of  a  temporary  forgetfulness  of  a 
known  danger. —  The  harshness  of  the  general  principle  might  be 
somewhat  relieved  if  the  servant  were  allowed  to  maintain  an  action 
in  cases  of  this  type,  where  the  accident  occurred  by  reason  of  a  tem- 
porary forgetfulness  of  the  conditions  which  caused  it,  and  this  for- 
getfulness was  excusable  under  the  circumstances.  This  point  of 
view  is,  hov/ever,  only  possible  where  the  right  of  recovery  is  made  to 
turn  exclusively  upon  the  question  whether  the  servant  was  in  the  ex- 
ercise of  due  care.-'  A  doctrine  which  imputes  to  the  servant  an  ac- 
ceptance of  every  risk  which  is  ]?nown  and  understood  necessarily  im- 
plies that  he  takes  the  situation,  as  a  whole,  for  better  or  worse.  It 
must  be  quite  immaterial,  therefore,  whether  the  particular  peril 
which  eventually  produced  the  injury  was  or  was  not  present  to  his 
thoughts  at  the  critical  moment,  and  whether  he  ought  or  ought  not 


Bramwell,  already  referred  to,  the  fol- 
lowing eases  may  be  referred  to  as 
showing  that  the  eouits  fully  recognize, 
but  are  in  no  wise  influenced  by,  the 
fact  that  the  doctrine  of  assumption  of 
risks  will,  in  many  instances,  divorce 
law  from  morality.  In  Woodley  v. 
Metropolitan  Dist.  R.  Co.  (1877)  L.  R. 
2  Exch.  Div.  384,  46  L.  J.  Exch.  N.  S. 
521,  Cockburn,  Ch.  J.,  observed,  in  the 
course  of  his  opinion:  "Morally  speak- 
ing, those  who  employ  men  on  danger- 
ous work  without  doing  all  in  their 
power  to  obviate  the  danger  are  highly 
reprehensible."  In  a  very  recent  Vir- 
ginia case  it  was  declared  not  to  be  neg- 
ligent to  adopt  an  "inhuman  method" 
of  doing  work,  if  the  dangers  are  obvi- 
ous and  the  servant  is  "foolish  enough" 
to  consentto  do  the  work  in  that  manner. 
Robinson  v.  Dininny  (1898)  96  Va.  41, 
30  S.  E.  442  (removing  debris  from  an 
old  shaft,  by  excavating  from  a  passage 
which  entered  it  at  the  bottom ) .  In 
Derby  v.  Kentucky  G.  R.  Co.  (1887)  9 
Ky.  L.  Rep.  153,  4'  S.  W.  303,  it  was  ad- 
mitted that  "consideration  for  human- 
ity should  certainly  prompt"  a  railway 
company  to  construct  its  overhead 
bridges  at  such  a  height  above  the 
tragi?  that  an  employee  standing  upon 


any  car  used  on  the  road  could  pass  in 
safety  under  them."  But  the  court 
which  expressed  this  just  sentiment  has 
rendered  some  decisions  which  are  es- 
sentially, if  not  in  the  letter,  inconsist- 
ent with  it.  See  §  30a,  b,  ante.  In 
Bridges  v.  Tennessee  Goal,  I.  &  R.  Go. 
(1895)  109  Ala.  287,  19  So.  495,  the 
court  declined  to  break  in  upon  the 
rigid  rule,  although  the  evidence 
showed  that  the  controlling  inducement 
to  continue  working  was  the  employee's 
desire  to  serve  the  defendant,  and  save 
it  from  inconvenience  in  an  emergency. 
^See  West  v.  Southern  P.  Go.  (1898) 
29  C.  C.  A.  219,  56  U.  S.  App.  323,  85 
Fed.  392;  Wallace  v.  Central  Vermont 
R.  Co.  (1893)  138  N.  Y.  302,  33  N.  E. 
1069,  and  the  Kentucky  cases  cited  in 
§  30a,  b,  ante.  The  question  whether, 
as  a  matter  of  public  policy,  the  stand- 
ard of  diligence  required  of  the  master 
should  not  be  raised,  in  view  of  the  cer- 
tainty that  it  is  unjust  to  expect  that 
servants,  invited  to  take  part  in  a  com- 
plicated business,  will  constantly  keep 
in  mind  the  numerous  perils  which 
meet  them  from  hour  to  hour,  is  a 
wholly  different  matter,  which  we  will 
return  to  later  on.     gee  |  65,  fiost. 
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tx)  have  remembered  its  existence.  See  chapter  xviii.,  post,  regarding 
the  relation  between  the  defenses  of  assumption  of  risks  and  contribu- 
tory negligence.  Accordingly,  in  cases  where  the  former  of  these  de- 
fenses is  relied  upon,  we  iiud  the  courts  holding,  with  the  most  per- 
fectly logical  barbarity,  that  the  servant's  position  is  not  in  the  least 
strengthened  by  the  fact  that,  owing  to  the  suddenness  of  the  emer- 
gency, or  his  close  attention  to  the  work  in  hand,  he  conducted  himself 
like  a  person  to  whom  the  conditions  were  unknown.^ 

64.  Theory  inconsistent  with  a  true  conception  of  public  policy. — 
That  the  Ehadamanthine  doctrine  which  prevents  the  servant  from 
obtaining  compensation  in  such  cases  is  repugnant  to  the  unsophisti- 
cated mind  of  the  average  layman  is  well  known  to  every  lawyer.  It 
has,  as  is  abundantly  demonstrated  by  the  persistency  with  which 
juries  disregard  it,  been  introduced  into  our  jurisprudence   in   the 

'Baylor  v.  Delaware,  L.  &  W.  R.  Go.    strikingly  exemplified,  is  Rohan  v.  Met- 

(1878)    40   N.   J.   L.    23,    29   Am.    Rep.   ropolitan  Street  R.  Co.   (1901)   59  App. 

208;  Baltimore  &  0.  R.  Go.  v.  Strieker   Div.  250,  69  N.  Y.  Supp.  570,  where  the 

(1878)    51   Md.   47,   34  Am.   Rep.   291;    plaintiff  fell  through  a  space  at  the  end 

Louisville  &  N.  R.   Go.  v.  Hall    (1888)    of  a  bridge  in  a  boiler  room,  while  he 

87  Ala.  708,  4  L.  R.  A.  710,  6  So.  277;    was  making  his  way  along  the  bridge 

Bengtson  v.  Gliicago,  St.  P.  M.  &  0.  R.   to  shut  off  steam  which  was   escaping 

Go.   (1891)  47  Minn.  486,  50  N.  W.  531.   after    an     explosion.     The    unfortunate 

Tlie    practical    effect    of   this    rule   evi-    servant,   it  will    be    noticed,  was    here 

dently  is,  that  a  servant  is  required,  at   hurriedly    feeling    his    way    along    the 

his  peril,  to  exercise  in  some  cases  of   bridge,  through  a  room  darkened  by  the 

this  class, — ^notably,  those  involving  the   vapor    of    the  escaping    steam,  and,  in 

perils  produced  by  low  overhead  bridges   the  confusion  caused  by  the  explosion, 

on  railways, — a,  degree  of  skill  and  vigi-   naturally  thought  more  about  doing  his 

lance  which  is  equal  to,  if  not  greater   duty  than  about  conditions  which,  un- 

than,  that    which,    as    we    learn    from   der  ordinary  circumstances,   would  not 

Mark  Twain's  delightful  book,  "Life  on   have  been  a  source  of  any  danger. 

the   Mississippi,"   was   possessed   by   an        See  further,  as  to  this  class  of  cases, 

expert    pilot,    who,    when    his    hour    of    §  29,  ante,  and  §§  69,  70,  281,  post. 

duty  arrived,  was  expected,  even  on  the        That  the  fact  of  the  servant's  having, 

darkest  night  and  in  the  most  tempest-    at  the  time   of  the  accident,  forgotten 

uous     weather,    to     comprehend,    at     a   for  the  moment  the  existence  of  a  pre- 

glance,   the   exact  position   of  the   boat   viously  known  risk  is  a  wholly  irrele- 

without  any  instruction  from  his  pred-   vant  consideration,  where    the    defense 

ecessor.     The   analogy   may  be  thought   relied  upon   is   an  assumption  of    that 

rather  frivolous  for  a  grave  legal  trea-    risk,  seems  to  have  been  lost  sight  of  in 

tise.     But  this  is  not  the  only  instance   a  late  Rhode  Island  case,  in  which  the 

in   which   the   central   doctrine   of   this   court,    in     denying     recovery    on     the 

branch  of  jurisprudence  has,  when  rig-   ground  that  the  injury  was  caused  by 

idly  and  ruthlessly  applied,   led  up  to   an  obvious  risk,  which  was  presumably 

results  so  monstrous  that  the  commen-   appreciated  and  assumed  by  the  plain- 

tator  is  tempted  to  abandon  serious  ar-   tiff,  emphasized  the  fact  that  there  was 

guments   for   a  brief  space,   and  resort  no   exigency   or   unusual   circumstances 

to  a  kind  of  criticism  which   finds  its   demanding  his  exclusive    attention.     In 

justification   in  the  unanswerable  ques-   all    the    cases    mentioned    as    recogniz- 

tion  of  the  Roman  satirist:  ing  this  implied  exception  to  the  gen- 

Ridentem  dicere  verum  eral  rule,  the    actual    defense    put  for- 

Quid  vetat?  ward  was   contributory  negligence.    Di- 

A  recent  decision,  in  which  the  harsh   sano  v.  New  England  Steam  Brick  Go. 

consequences   to   which   the   doctrine   of    (1898)    20  R.  I.  452,  40  Atl,  7, 

a,ssumed  risks  sometimes  leads  are  very 
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very  teeth  of  public  opinion.  This  popular  disapproval  is  usually 
looked  upon  merely  as  one  of  the  manifestations  of  that  bitter  feeling 
which  the  tyrannical  use  of  capital,  and  more  especially  capital  as 
wielded  by  corporations,  has  engendered  in  our  times  among  the 
classes  upon  which  this  unscrupulous  exei'cise  of  the  power  of  the 
purse  has  weighed  most  heavily.  If  this  explanation  be  correct  the 
administrators  of  the  law,  boimd,  as  they  are,  to  be  no  respecter  of 
persons,  have  simply  done  their  duty  in  ignoring  a  sentiment  emanat- 
ing from  such  a  source.  But  legal  rules  are  defensible  only  in  so  far 
as  they  correspond  with  principles  of  abstract  justice,  and  there  is  al- 
ways room  for  at  least  a  suspicion  that  this  correspondence  does  not 
exist  in  the  case  of  any  rule  which  jurors  lose  no  opportunity  of  evad- 
ing. It  is  worth  wliile,  therefore,  seriously  to  consider  whether,  after 
all,  there  is  not,  at  the  bottom  of  this  general  hostility,  something  of 
which  jurisprudence  may,  without  being  untrue  to  itself,  take  notice, 
- — whether,  in  short,  this  hostility  is  not  based  upon  conceptions  which 
are  thoroughly  and  essentially  juridical,  struggling  for  expression  in 
an  irregular,  and  often  times  illogical,  manner.  We  think  that  an  in- 
vestigation of  the  subject  will  disclose  some  weighty  reasons  for  tak- 
ing the  position  that  the  simplicitas  laicorum  has,  in  this  instance,  ob- 
tained a  clearer  insight  into  the  true  rationale  of  the  situation  than 
the  trained  intellects  of  the  judges. 

The  rule  which  leaves  a  master  at  liberty  to  carry  on  his  business 
with  any  instrumentalities  which  he  may  think  proper  to  use,  pro- 
vided the  servants  who  will  have  to  handle  or  be  near  them  in  the 
course  of  their  work,  fully  understand  the  situation  and  appreciate 
the  risks,  is  conceded  to  be  an  exception  to  the  general  principle  that 
"no  man  may,  in  conducting  his  business,  unnecessarily  disregard  the 
rights  of  others,  whether  employees  or  strangers."^  A  salutary  prin- 
ciple like  this,  which  constitutes  the  very  foundation  stone  of  pri- 
vate rights,  is  not  lightly  to  be  broken  in  upon,  and  the  grounds  upon 
which  any  exception  to  it  claims  recognition  should  be  closely  scrutin- 
ized. Can  it  fairly  be  said  that  the  reasons  for  thus  putting  employ- 
ers in  a  class  by  themselves  are  stronger  than  those  which  would  sub- 
ject tJiem  to  the  same  responsibility  as  other  persons  ? 

The  doctrine  which  thus  segregates  employers  has  been  referred  by 
the  courts  to  several  considerations,  to  one  or  other  of  which  greater 
prominence  has  been  assigned  according  to  special  circumstances 
which  happened  to  be  under  review.     But,  for  practical  purposes,  it 

'  Hayden     v.     Smithville     Mfg.     Co. 
(1861)   29  Conn.  548, 


§  64]  DUE  CARE  TESTED  BY  SERVANT'S  KNOWLEDGE.  161 

must  stand  or  fall  according  to  the  truth  or  falsehood  of  two  theories, 
which,  although  distinct,  are  yet,  in  some  measure,  interdependent. 
The  hypothesis  underlying  one  of  these  is  that,  on  the  whole,  it  is  hest 
for  the  commonwealth  at  large  that  every  man  should  be  suffered  to 
manage  his  property — whether  that  property  be  represented  by  cap- 
ital, or  by  a  capacity  for  performing  certain  duties — in  any  manner 
which  does  not  in\'olve  a  breach  of  some  positive  law.  The  hypothe- 
sis underlying  the  other  is  that,  in  those  civilized  communities  with 
which  alone  our  jurisdiction  is  concerned,  employer  and  employed 
contract  with  each  other  upon  an  equal  footing,  and  are,  therefore, 
properly  treated  as  voluntary  agents  in  respect  to  the  inception,  con- 
timiance,  and  termination  of  tlieir  relations.     Compare  §  55,  ante. 

The  essential  meaning  of  ihe  former  of  these  theories  is  that  the 
courts,  by  virtue  of  the  general  power  which  they  exercise,  of  confer- 
ring from  time  to  time  a  legal  sanction  upon  rules  of  conduct  which 
have  no  other  foundation  than  public  policy,  have  decreed  that  cases 
involving  the  liability  of  an  employer  to  an  injured  servant  shall  be 
determined  upon  the  assumption  that  what  is  commonly  known  as 
"paternal  government"  is  ordinarily  deleterious  to  those  whom  it  is 
intended  to  benetit,  and  therefore  justifiable  only  in  cases  where  it  is 
absolutely  essential  for  the  purpose  of  obviating  some  greater  evil.  In 
the  case  of  the  contract  of  employment,  the  existence  of  this  prerequi- 
site of  a  clear  necessity  is  supposed  to  be  clearly  negatived,  for  the  rea- 
son that  matters  will  regulate  themselves  satisfactorily  through  the 
mere  operation  of  the  feeling  of  self-interest  both  in  the  master  and 
in  the  sen'ant.  The  master,  we  are  told,  will  be  fully  alive  to  the  fact 
that,  in  these  days  of  keen  competition,  the  business  man  who  uses 
poor  and  defective  appliances  will  be  unable  to  hold  his  ground 
against  those  who  avail  themselves  of  all  the  improvements  which  the 
progress  of  invention  places  within  their  reach,  and  keep  both  their 
plant  and  their  staff  in  a  high  state  of  efficiency.  The  servant,  it  is 
said,  will  realize  that  the  same  conditions  which  conduce  to  the  pros- 
perity of  the  master  must  also  conduce  to  his  own  comfort  and  safety, 
and  will,  tlicrefore,  shun  any  service  in  which  those  conditions  are  not 
obtainable.^ 

^  As  a  type  of  the  numerous  cases  in  way"     made     the     following     remarks: 

which  this  line  of  argument  is  exempli-  "Any  form   of  car  a  railroad  company 

fied,   we   may   refer   to   Michifim,    C.   11.  may   select   for   use   must   be   one   that, 

Co    y    l^mil'hson    (1881)    4.">  ?ilicli.   21:2.  with  rare,  can  be  coupled  safely,  or  the 

7    isT    W     791     where   Judge   Cooley,   in  company  could  not  afford  to  operate  its 

discoursing  on    the  text    that,   "in    the  road  by  means  of  them.     With  needless 

main    the   state   must  leave  every  man  exposure   of  its  men  to   danger  by  the 

to  manage  his  own  business  in  his  own  use    of    unsuitable    cars,    the    company 
Vol.^I.  M.  &  S.— 11. 
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The  only  flaw  in  the  beautifully  simple  theory  thus  outlined  is,  that 
it  reposes  upon  a  supposititious  state  of  facts  which  is  notoriously  op- 
posed to  the  teachings  of  experience.  On  the  one  hand,  although 
there  are  numerous  capitalists  who  comprehend  that  it  is,  in  the  long 
run,  for  their  advantage  to  procure  the  best  instrumentalities  and  to 
keep  them  in  good  order,  there  are  quite  as  many,  if  not  more,  who 
either  do  not  comprehend  this,  or,  what  amounts  to  the  same  thing  in 
tlie  present  connection,  are  constantly  acting  as  though  they  did  not 
comprehend  it.  The  result  is,  that  a  large  proportion  of  the  available 
capital  of  the  civilized  world  is  expended  upon  instrumentalities  so 
imperfect  that  their  use  will  carry  the  business  of  the  employer,  more 
or  less  rai)idly,  to  ruin,  and,  in  the  meantime,  create  for  the  employees 
much  avoidable  danger  of  a  more  or  less  serious  character.^  It  is 
rather  a  startling  position  to  take,  that  public  policy  requires  judges 
to  take  under  their  protection  a  doctrine  which  not  only  operates  as 
a  license  to  the  master  to  employ  his  money  unwisely,  either  because 
he  is  simply  an  incapable  manager,  or  because  his  greed  for  temporary 
proi:ts  diverts  him  from  the  course  which  he  knows  to  be  the  right  one, 
but  also  leaves  him  free  to  imperil,  by  his  unwisdom,  the  lives  and 
limbs  of  his  servants.  How  far  a  court,  in  fixing  the  degree  of  care 
which  a  master  is  bound  to  exercise  in  respect  to  his  servants,  is  en- 
titled to  consider  the  circumstance  that  a  system  of  business  which  is 
profitable  to  the  master, —  for  any  considerable  length  of  time,  at  least, 
— will  not,  ordinarily,  involve  any  unnecessary  danger  for  the  serv- 
ant, is  a  question  to  which  it  is  not  easy  to  give  a  definite  reply.  But 
surely,  if  expediency  is  to  be  imported  at  all  into  the  question,  and  the 
courts  are  to  take  a  hand  in  promoting  the  industrial  efficiency  of  the 
nation,  a  theory  countenancing  an  employment  of  capital  which  oper- 
ates as  a  constant  menace  to  the  personal  safety  of  those  whom  the 
capitalist  invites  to  take  service  under  him  is  rather  a  sorry  one  to 
favor.  It  does  not,  by  any  means,  follow  that,  because  judicial  ac- 
tion, with  a  view  to  improving  the  plant  of  an  employer,  would  be  un- 
justifiable, if  it  were  taken  solely  on  the  ground  that  his  financial 
prosperity  would  thereby  be  promoted,  the  courts  should  abstain  from 
declaring  that  such  mismanagement  shall  be  at  his  own  risk,  so  far 
as  it  may  unnecessarily  endanger  the  lives  and  limbs  of  the  employees. 

would  inevitably  subject  itself  to  pub-  'Compare  the  criticism  at  the  close 
lie  odium  and  disfavor,  casualties  to  of  §  47,  ante,  upon  the  doctrine  that  the 
property  would  be  increased,  and,  if  it  master's  exercise  of  due  care  should  be 
could  succeed  in  manning  its  road  with  treated  as  an  irrebuttable  presumption 
laborers,  it  must  pay  them  wages  in-  whenever  he  is  shown  to  have  con- 
creased  by  the  risks  of  danger."  formed  to  common  usage. 
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The  new  sociology,  which,  in  this  respect,  is  merely  a  revival,  under 
a  different  form,  of  that  -which  prevailed  before  the  apostles  of  laissez 
faire  commenced  their  mission,  is  laying  more  and  more  stress  upon 
the  principle  that  the  duties  of  capital  are  correlative  rights,  and  the 
■  legislatures,  acting  in  full  harmony  with  tlie  views  of  the  prof oundest 
thinkers  of  our  day,  are  holding  the  possessors  of  capital  to  an  ever 
more  and  more  strict  accountability  for  the  proper  discharge  of  those 
duties.  It  would  eei-tainly  be  quite  in  harmony  with  the  ideas  wliich 
pervade  this  sociology,  to  affirm  that  an  employer  is  derelict  in  respect 
to  his  obligations,  if  that  part  of  the  accumulated  wealth  of  the  com- 
munity, in  the  enjoyment  of  which  he  is  secured  by  the  governmental 
_  machinery,  is  used  by  him  in  such  a  way  as  to  tempt  his  fellow  citi- 
zens to  expose  themselves  to  dangers  which  are  at  once  avoidable  and 
likely  to  cause  serious  bodily  harm.  The  result  of  such  injuries  as 
are  commonly  received  by  those  engaged  in  modem  industrial  occu- 
pations is  frequently  the  loss,  partial  or  complete,  of  the  only  means 
which  they  have  of  supporting  themselves  and  lieir  families.  It  is 
surely  not  unreasonable  to  argue  that  any  employer  who  thinks  fit  to 
conduct  his  business  in  such  a  way  that  it  will,  in  the  long  run,  inev- 
itably entail  the  maiming  or  death  of  a  certain  number  of  citizens, 
and,  consequently,  the  diminution  of  the  public  resources  and  the  in- 
crease of  the  public  burdens,  ought  to  be,  at  least,  required  to  bear  all 
the  responsibility  for  such  acxjidents  as  may  occur.  Even  if  the  re- 
sults of  the  uncontrolled  play  of  self-interest  had  been  satisfactory,  in 
the  sense  assumed  by  the  courts,  the  state  is  fairly  entitled  to  say  that 
any  methods  of  business,  through  which  the  use  of  capital  becomes  a 
temptation  to  citizens  to  expose  themselves  to  any  perils  greater  than 
those  wliich  are  necessarily  inherent  in  each  employment,  even  where 
the  appliances  are  kept  up  to  a  proper  standard  of  efficiency,  should  be 
treated  as  a  breach  of  social  duty,  in  such  a  sense  that  the  judiciary 
ought  to  accord  them  no  active  encouragement.  Much  more  should 
this  view  of  public  policy  be  decisive  when  the  presumptions  indulged 
by  the  courts  are  utterly  at  variance  with  facts.  It  may  be  conceded 
that  competition  between  employee,  and  the  natural  preference  of 
employees  for  concerns  which  are  properly  managed,  will  often  cre- 
ate conditions  of  safety  as  nearly  ideal  as  can  reasonably  be  expected. 
But  the  residuum  of  cases  in  which  these  causes  fail  to  operate  is  so 
large  that  the  most  elementary  principles  of  a  scientific  induction  are 
violated  if  they  are  made  the  foundation  of  a  general  rule.* 

*  It  is  surprising  to  find  how  little  im-   vious  aspect  of  the  matter  by  the  courts 
portance  has  been  attributed  to  this  ob-   which  have,  for  the  last  seventy  years, 
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65.  Servant  not  really  a  voluntary  agent. — So  far,  therefore,  as  pub- 
lic policy  is  a  factor  in  tlie  question,  the  true  conception  of  the  situa- 
tion seems  rather  to  be  that  the  state  has  a  right  to  see  that  the  bodily 
and  mental  faculties  of  its  citizens  shall  not  be  impaired  unneces- 
sarily. The  true  force  of  this  consideration  will  be  more  clearly 
understood  from  an  examination  cf  the  second  of  the  theories  to  ■which 
the  employer's  liberty  of  action  is  referred,  viz.,  that,  as  he  and  the 
servant  are  on  an  equal  footing,  the  latter,  in  regard  to  anything  which 
he  does  with  a  full  appreciation  of  the  i-isks  involved,  is  to  be  treated 
as  a  ^'oluntni'y  agent,  not  subject  to  any  coercive  influence  which  will 
save  him  from  being  chargeable  with  the  consequences  either  of  con- 
tributory negligence  or  of  an  assumption  of  the  risks  of  his  position.  . 

The  essential  weakness  of  this  theory  is  that  it  commits  the  courts 
to  the  anomalous  position  tliat  actual  constraint  is  something  different 
from  legal  constraint.  Upon  the  average  man  it  is  certain  that  the 
fear  of  the  disagreeable,  and,  it  may  be,  frightful,  consequences  which 
will  almost  certainly  ensue  from  the  failure  to  obtain  work  or  from 
the  loss  of  a  position,  must  always  operate  as  a  very  strong  coercive 
influence,  indeed.  To  speak  of  one  whom  that  fear  drives  into  or  de- 
tains in  a  dangerous  employment  as  being  a  voluntary  agent  is  a  mere 
trifling  with  words.  The  courts  which,  under  the  inspiration  of  the 
tenets  of  laissez  faire  economists,  declare  that  the  only  coercion  of 
which  the  law  can  take  notice  in  the  case  of  an  adult  of  full  age  and 
ordinary  intelligence  is  physical  coercion^  are  not  only  guilty  of  a 
flagrant  petitio  principiij  but  also  stand  sponsors  for  a  view  which  is 

been  developing  the  doctrine  of  assump-  member  of  it,  as  in  the  question 
tion  of  risks.  The  extreme  rarity  of  whether  he  should  pay  8  per  cent  or  6 
such  remarks  as  the  following  renders  per  cent  interest.  Yet,  by  no  means 
them  doubly  precious:  "The  state  has  which  human  wit  can  devise,  can  he 
an  interest  in  the  lives  of  her  citizens,  make  a  valid  contract  to  pay  more  than 
and  will  not  [in  view  of  the  actual  de-  6  per  cent  in  this  state."  Simpson  v. 
cisions  of  the  courts,  the  learned  judge  New  York  Rubber  Co.  (1894)  80  Hun, 
ought  rather  to  have  said  shovild  not]  417,  30  N.  Y.  Supp.  339.  "The  opera- 
permit  an  employer  needlessly  to  im-  tion  of  railroad  trains  is  essentially 
peril  the  lives  of  his  employees.  The  highly  dangerous,  and  it  is  a  duty  of 
very  highest  consideration  of  public  railroad  companies,  too  plain  for  dis- 
policy  demands  an  enforcement  of  this  eussion,  to  use  all  reasonable  skill  to 
rule."  Myers  v.  Chicago,  St.  P.  M.  &  mitigate,  tolerating  nothing  to  aggi-a- 
0.  R.  Co.  (1899)  37  C.  C.  A.  137,  95  vate,  the  necessary  danger.  This  is 
Fed.  406,  per  Caldwell,  J.  "The  state  not  merely  a  private  duty  to  individ- 
has  great  interest  in  the  protection  of  uals  concerned,  but  a  public  duty  to  the 
its  members,  and  this  of  the  most  utili-  state,  concerned  in  the  welfare  of  its 
tarian  character.  In  the  case  of  a  citizens."  Dorsey  v.  Phillips  &  C. 
maimed  employee,  he  and  his  family  are  Gonstr.  Co.  (1877)  42  Wis.  583. 
likely  to  become  a  public  charge;  the  "See,  especially,  the  opinions  deliv- 
same  is  true  of  the  family  of  an  em-  ered  by  Lord  Bramwell, — decidedly  the 
ployee  killed.  The  community  Avould  chief  of  the  judicial  exponents  of  lais- 
seem  to  have  as  much  interest  in  the  ses  faire  ideas, — in  ilemberry  v.  Great 
protection   of  the   life   and   limbs   of   a  Western  R.   Go.    (1889)    L.  R.   14  App. 
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at  variance  both  with  science  and  common  sense.  The  real  position, 
of  course,  is  that  his  "poverty,  and  not  his  will,  consents."  It  is 
simply  amazing  that,  in  these  rationalizing  days,  when  every  dogma 
is  being  subjected  to  a  searching  analysis,  any  considerable  body  of 
educated  men  should  continue  to  determine  the  rights  of  citizens  on 
the  assumption  that  physical  compulsion  may  be  predicated  of  an  act 
Avhich  a  servant  does  because  he  fears  the  suffering  produced  by  the 
stroke  of  the  whip  or  a  bludgeon,  and  not  of  an  act  which  a  servant 
does  because  he  fears  the  suffering  produced  by  inanition.  If  it  were 
not  for  the  intensely  serious  nature  of  the  subject,  one  would  be  dis- 
posed to  say  that  a  doctrine  which  pretends  to  differentiate  between 
Ihe  bodily  pain  caused  by  a  blow,  and  by  star^i-ation,  partakes  largely 
of  the  ludicrous.  The  bald  absurdity  of  decisions  based  upon  this 
distinction  cannot  be  disguised  by  vouching  in  aid  the  maxim,  Volenti 


Gas.  179,  58  L.  J.  Q.  B.  N.  S.  563,  61  L. 
T.  N.  S.  566,  38  Week.  Rep.  145,  54  J. 
P.  244,  and  Smith  v.  Baker  [1891]  A. 
C.  325,  60  L.  J.  Q.  B.  N.  S.  683,  65  L. 
T.  N.  S.  467,  55  J.  P.  660,  40  Week. 
Rep.  392.  (Extracts  are  given  in  the 
subsequent  chapter  which  deals  with 
the  maxim.  Volenti  non  fit  injuria.) 
The  followinig  passage  will  serve  as  a 
typical  exposition  of  this  view,  as  it  is 
applied  by  American  courts :  "Morally, 
to  coerce  a  servant  to  an  employment, 
the  risks  of  which  he  did  not  wish  to 
encounter,  by  threatening,  otherwise, 
to  deprive  him  of  an  employment  he 
can  readily  and  safely  perfoi'm,  may 
sometimes  be  harsh;  but,  when  one  has 
assumed  an  employment,  if  an  addi- 
tional and  more  dangerous  duty  is 
added  to  his  original  labor,  he  may  ac- 
cept or  refuse  it.  If  he  has  an  execu- 
tory contract  for  the  original  service, 
he  may  refuse  the  additional  and  more 
dangerous  service,  and,  if  for  that  rea- 
son he  is  discharged,  he  may  avail  him- 
self of  his  remedy  on  his  contract.  If 
he  has  no  such  contract,  and  knowingly, 
although  unwillingly,  accepts  the  addi- 
tional and  more  dangerous  employment, 
he  accepts  its  incidental  risks."  Leary 
V.  Boston  &  A.  R.  Go.  (1885)  139  Mass. 
580,  52  Am.  Rep.  733,  2  N.  E.  115. 
The  "average  man,"  however,  is  not  al- 
together unrepresenied  on  the  bench,  as 
passages  like  the  following  show:  "The 
doctrine     .  in  its  effects  is  cruel 

and  oppressive  towards  the  employees, 
who  are  thus  compelled  to  choose  be- 
tween employment  with  dangers  known 
to  them,  and  idleness  with  safety.     The 


necessities  of  nature — bread  and  rai- 
ment— will  compel  them  to  take  even 
dangerous  employment  rather  than  idle- 
ness with  want.  Employers  thus  hold 
a  whip  over  their  employees,  forcing 
them  to  perform  services  attended  by 
danger  arising  from  the  negligent  acts 
of  the  employers  themselves."  Patton 
V.  Central  loica  R.  Go.  (1887)  73  Iowa, 
306,  35  N.  W.  149,  per  Beck,  J.  "The 
necessities  of  laboring  men  are  often 
very  great.  The  necessity  of  provid- 
ing food  for  themselves  and  families 
may  drive  them  to  accept  employment 
at  the  peril  of  their  lives.  But  an  em- 
ployer does  not  obtain  a  license  to 
Icill  his  employees  with  impunity,  by 
proclaiming  his  purpose  to  subject 
them  to  unnecessary  and  needless  per- 
ils,— to  perils  that  a  reasonably  pru- 
dent man,  having  a  due  regard  for  hu- 
man life,  would  remove.  Common 
humanity  demands  this."  Myers  v. 
Chicago,  St.  P.  &  M.  R.  Go.  (1899)  37 
C.  C.  A.  137,  95  Fed.  406,  per  Caldwell, 
J.  But  it  should  be  observed  that  the 
judges  who  thus  "deviated  into  common 
sense"  were  here  expressing  their  indi- 
vidual opinions  on  the  matter,  the  other 
members  of  the  courts  taking  the  ordi- 
nary view  of  the  situation.  In  this 
connection  we  may  also  refer  to  the  re- 
marks of  Lord  Esher,  and  Lindley,  L. 
J.,  in  Yarmouth  v.  France  (1887)  L.  K. 
19  Q.  B.  Div.  647,  657,  661,  57  L.  J.  Q. 
B.  N.  S.  7,  36  Week.  Rep.  281,  declaim- 
ing the  theory  that  a  servant  who  con- 
tinues to  use  a  defective  instrumental- 
ity because  he  fears  to  lose  his  situation 
is  volens. 
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non  fit  injuria,  for  the  ultimate  question  to  be  settled  is  whether,  as  a 
matter  of  fact,  the  servant,  confronted  with  the  alternative  of  throw- 
ing up  remunerative  work  or  of  encountering  some  abnormal  peril, 
is  really  volensj  and  the  determination  of  this  question  necessarily  in- 
volves an  investigation  into  the  actiial  relations  of  the  master  and 
servant,  and  the  true  character  of  the  influences  to  which  the  servant 
is  subjected. 

66.  Alternative  theory  suggested  as  being  the  correct  one. — It  would 
seem,  then,  that  neither  of  the  theories  to  which  the  right  of  an  em- 
ployer to  conduct  his  business  with  abnormally  dangerous  appliances 
is  referred  will  bear  close  examination.  The  only  support  of  one  is 
an  hypothesis  which  represents  a  false  and  discredited  view  of  public 
policy.  The  only  support  of  the  other  is  an  hypothesis  which  ascribes 
to  the  word  "voluntary"  a  m.eaning  which  is  at  variance  with  the  most 
obvious  facts. 

A  connect  view  of  the  situation,  it  is  submitted,  cannot  be  airived 
at,  unless  we  wholly  eliminate  from  the  question  the  element  of  a 
freedom  of  will  which  has  no  existence,  except  in  the  imagination  of 
a  certain  school  of  economists,  and  resort  to  iirst  principles,  for  the 
purpose  of  ascertaining  what  standard  of  diligence  is  demanded  from 
the  employer  by  those  large  considerations  of  public  policy  upon 
which,  in  the  last  analysis,  the  whole  law  of  negligence  may  be  said 
to  rest.  If  we  view  the  subject  from  this  standpoint,  all  the  diflScul- 
ties  of  the  subject  will  vanish.  All  that  is  necessary  is  to  construe,  in 
a  manner  appropriate  to  the  relations  of  the  parties  to  the  contract  of 
service,  the  principle  that  no  person  has  a  right  to  keep  his  property 
in  such  a  condition  that  persons  who,  with  his  consent,  are  brought 
into  close  relations  with  it,  will  be  likely  to  receive  injury,  even  though 
they  may  exercise  all  the  care  which  it  is  justifiable  to  expect  from 
them  under  the  circumstances.  If  the  degree  of  care  which  the  serv- 
ant must  exercise  in  order  to  escape  injury  is  greater  than  that  which, 
considering  the  exigencies  of  the  work,  and  other  matters  which  are 
likely  to  divert  his  attention  and  produce  a  temporary  forgetfulness 
of  a  known  danger,  it  is  reasonable  to  demand  from  men  of  average 
prudence  and  average  powers  of  observation,  then  it  may  be  fairly 
maintained  that  the  master  ought  to  bear  the  responsibility  of  any 
accident  which  may  occur,  quite  irrespective  of  the  question  whether 
the  sen^ant  was  or  was  not  aware  of  the  nature  and  extent  of  the  dan- 
ger. The  acceptance  of  this  principle  would  not  involve  any  very 
startling  changes  in  the  law  as  we  now  have  it.  It  would  merely  re- 
quire ITS  to  fix  the  standard  of  care  incumbent  on  the  master,  with  a 
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view  to  the  consideration  that,  as  the  implied  agreement  of  the  serv- 
ant is  merely  that  he  will  use  ordinary  diligence  in  the  discharge  of 
his  functions,  it  is  a  breach  of  duty  in  the  master  to  keep  his  instru- 
mentalities in  such  a  condition  that  ordinary  diligence  will  not  al- 
ways save  the  servant  from  injury.  A  rule  formulated  upon  this 
basis  would  not  make  the  master  an  insurer,  nor  would  it  necessarily 
render  him  liable  simply  for  the  reason  that  his  appliances  were  old 
and  imperfect.  It  would  merely  make  his  liability  dependent  upon 
whether  he  had  or  had  not  acted  unreasonably,  and,  therefore,  negli- 
gently, in  holding  out  inducements  to  do  work  which,  at  certain  con- 
junctures not  unlikely  to  arise,  could  not  be  performed  safely  without 
the  exercise  of  a  degree  of  care  which  no  fair-minded,  considerate  per- 
son would  demand  from  a  servant.  Such  a  rule  would  not  impose 
any  burden  upon  the  employer  which  a  just  and  sensible  man  would 
be  unwilling  to  bear,  and  would  effectually  prevent  that  cruel  abuse 
of  the  doctrine  of  assumption  of  risks,  which  has  done  so  much  to  em- 
bitter the  feeling  with  which  capitalists  are  regarded  by  the  working 
classes.^ 

'  The  appropriateness  of  the  test  of  vill.  A,  post.  See,  especially,  those 
liability  which  the  writer  has  here  pro-  in  which  courts  have  sustained  the  serv- 
posed  as  the  one  to  which  all  other  con-  ant's  right  to  recover  for  injuries 
siderations  should  be  subordinated  is  caused  by  dangerous  objects  alongside 
recognized,  virtually,  if  not  explicitly,  of  or  above  railway  tracks  (§§  70,  71)  ; 
in  many  of  the  cases  cited  in  chapter   by  unguarded  machinery  (§§  76,  77). 
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LIABILITY  OF  EMPI,OYERS  FOE   INJURIES  CAUSED  BY  VARIOUS  IN- 
STRUMENTALITIES. 

66a.  Introductory. 
A.  Injdkies  caused  by  conditions  of  a  normal  oe  permanent  chakactek. 

67.  Railway  tracks;   generally. 

68.  Conditions  of  the  permanent  way  which  affect  the  safe  operation  of 

trains, 
u,.  Location  of  tracks. 
h.  Bridges. 

c.  Channels  for  the  discharge  of  surplus  water. 

d.  Switches  and  sidings. 

69.  Track  considered  as  o  footway  for  servants. 

a.  Location. 

6.  Roadbed  and  ties  considered  as  a  foot\vay. 

c.  Frogs  and  guard  rails. 

d.  Side  tracks  and  yards. 

70.  Objects  alongside  and  dangerously  near  the  track. 

a.  Conditions  held  to  import  negligence. 

h.  Conditions  held  not  to  import  negligence. 

c.  Convenience  or  necessity  as  justifying  elements. 

d.  Employer's  liability  as  affected  by  the  probability  of  the  acci- 

dent which  actually  occurred. 

71.  Objects  dangerous  to  employees  on  the  tops  of  cars. 

a.  Conditions  held  to  import  negligence, 
ft.  Conditions  held  not  to  import  negligence. 

c.  Convenience  or  necessity  as  justifying  elements. 

72.  Want  of  fencing  of  railway  tracks. 

73.  Coupling  appliances  of  railway  cars  and  locomotives. 

74.  Other  parts  or  appurtenances  of  railway  cars  and  locomotives. 

75.  Elevators. 

76.  Unguarded  machinery;   generally. 

a.  Conditions  not  reasonably  safe. 

6.  Liability  tested  by  the  servant's  knowledge  or  ignorance  of  the 

conditions. 
u.  Liability  negatived  on  the  ground  that  a  master  may  carry  on 

his  business  in  his  own  way. 

d.  Conformity  or  nonconformity  to  usage. 

e.  The  probability  or  improbability  of  injury  resulting  from  the  ma- 

chinery in  question. 

77.  Revolving  shafts. 
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78.  Employer's  liability  for  injuries  caused  by  various  other  mechanical 

appliances. 

79.  Structures. 

SO.  Unguarded  openings  in  floors,  open  hatchways,  etc. 

81.  Substances  generating  explosive  gases. 

82.  Substances  giving  off  poisonous  fumes. 

83.  Appliances  for  giving  servants  vi^arning  of  danger. 

B.  Injuries  caused  by  conditioks  of  an  abnokmal,  transitoet,  or  spokadtc 

CHARACTER. 

84.  Conditions  of  railway  trades  and  appurtenances  by  which  the  safe  oper- 

ation of  trains  is  affected. 

85.  Track  considered  as  a  footway  for  servants. 

a.  Track  and  roadbed  itself. 

6.  Casual  obsti-uetions  on  or  near  the  track. 

86.  Objects  dangerous  to  employees  in  moving  trains  or  cars. 

a.  On  the  track. 

6.  Alongside  the  track. 

c.  Above  the  track. 

87.  Railway  fences. 

83.  Rolling  stock  on  railways. 

89.  Vehicles  other  tlian  those  used  on  railways. 

90.  Appliances  designed  to  support  or  lift  heavy  objects. 

91.  Elevators. 

92.  Vessels  subjected  to  the  pressure  of  steam. 

93.  Miscellaneous  appliances. 

94.  Imperfect  attachment  of  parts  of  apparatus. 

95.  Abnormal  movements  of  machinery. 

96.  Changes  in  the  parts  of  machines. 

97.  Structures. 

98.  Injuries  caused  by  falling  rucks,  earth  slides,  etc. 

99.  — by  other  heavy  substances. 

100.  Unguarded  openings. 

100a.  Surface  of  paths,  floors,  etc. 

101.  Conditions  exposing  a  servant  to  risk  of  injury  from  fire. 

102.  — from  currents  of  electricity. 

103.  —  from  explosions. 

104.  — from  dangerous  fluids. 

105.  Defective  lighting. 

106.  Unseaworthy  ships. 

107.  Inadequate  ventilation. 

108.  Inadequate  protection  against  severe  cold. 

66a. — Introductory. — In  the  foregoing  chapters  the  cases  have  been 
grouped  under  headings  designed  to  exhibit  the  scope  and  effect  ol 
the  o'eneral  principles  upon  which  they  turn.  This  method  of  classi- 
fication, however,  is  quite  inadequate  to  bring  out  fully  the  extraor- 
dinary conflict  of  opinion  which  exists  between  the  courts  with  regard 
to  the  responsibility  of  employers  for  injuries  received  tmder  eircum- 
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stances  essentially  identical.  This  defect  it  is  proposed  to  supply  in 
the  following  sections  by  arranging  the  decisions  with  reference  to  the 
specific  instrumentalities  which  were  the  subject  of  discussion.  The 
chaotic  condition  into  which,  as  this  summary  shows,  the  law  has  fal- 
len, as  a  result  of  the  evolution  of  doctrine  which  has  been  going  on 
simultaneously  in  a  large  number  of  independent  jurisdictions,  is 
most  deplorable,  when  it  is  considered  that  all  those  jurisdictions  con- 
stitute parts  of  what  is,  socially  and  economically,  a  single  country, 
and  that  the  employers  who  are  the  defendants  in  nine  tenths  of  the 
actions  of  tliis  description  are  railway  companies  whose  business  often 
extends  over  several  different  states. 

The  cases  with  which  we  have  to  deal  may  be  divided,  broadly 
speaking,  into  two  main  categories:  (1)  Those  in  which  the  instru- 
mentality which  caused  the  injury  was  in  its  normal  condition,  the 
gravamen  of  the  action  being  that  it  was  negligent  to  use  that  kind  of 
instrumentality;  and  (2)  those  in  which  the  circumstances  were  ab- 
normal and  the  servant  seeks  to  recover  on  that  ground.  As  a  general 
rule,  the  dividing  line  between  these  classes  is  easy  to  define;  but  at 
certain  points  they  fade  almost  imperceptibly  into  each  other,  and  it 
is  often  far  from  easy  to  determine  whether  a  given  case  should  be  as- 
signed to  one  or  to  the  other.  The  inconveniences  which  may  arise 
from  this  source  of  difficulty  have  t-een,  as  far  as  possible,  obviated 
by  abundant  cross-references  between  the  various  sections  in  the  two 
subtitles  of  the  chapter. 

A.       IwJtrElES   CAUSED  BY  COWDITIOITS  OF  A  ITOEMAL  OB  PEEMANEWT 

CHAEACTEE. 

67.  Railway  tracks;  generally.— The  general  rule  is  that  any  person 
who  maintains  a  railway  as  a  part  of  his  plant  is  bound  to  exercise 
ordinary  care,  to  the  end  that  it  shall  be  so  constructed  and  maintained 
as  to  be  reasonably  safe  as  a  place  of  work.^     For  the  purposes  of  this 

'■Fifield  V.    Northern   B.    Go.    (1860)  Wilkie  v.  Baleighd  G.  F.  R.  Go.  (1900) 

42  N.  H.  225;   Balcock  v.   Old  Golony  127  N.  C.  203,  37  S.  E.  204;  Taylor  B 

R.  Go.    (1890)    150  Mass.  467,  23  N.  E.  c£-  3.  R.  Go.  v.  Taylor    (1890)    79  Tex. 

325;    Gorham  v.  Kansas   Gity  &  S.  R.  104,  14  S.  W.  918,  and  the  cases  cited 

Co.   (1893)   113  Mo.  408,  20  S.  W.  1060;  in  §§  68,  69,  post.     A  complaint  framed 

Little    Rock    &    Ft.  8.  R.    Go.  v.    Voss  on  the  theory  that  a  railroad  company 

(1892;  Ark.)    18  S.  W.  172;  Chicago  &  had  caused  injury  to  a  fireman  by  fail- 

y.  W.  R.  Co.  V.  Delaney   (1896)   68  III.  ing  to  perform  its  duty  in  constructing 

App.    307,  Affirmed    in   (1897)   169    III.  and  maintaining  a  safe  roadbed  is  not 

581,  48  N.  E.  476;  Knapp  v.  Sioux  City  demurrable.     Chicago   &   N.   W.  R.   Go. 

&  P.  R.  Co.   (1887)   71  Iowa,  41,  32  N.  v.  Sioett    (1867)    45    111.    197,  92    Am. 

W.  18;  Rosenhaum  v.  St.  Paxil  &  D.  R.  Deo.  206. 
Co.  (1888)  38  Minn.  173,  36  N.  W.  447; 
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rule  it  is  immaterial  whether  the  employer  is,  as  is  usually  the  case,  a 
company  engaged  in  transportation  as  a  common  carrier,  or  a  com- 
pany or  individual  operating  a  railway  as  an  accessory  to  some  other 
business, — as,  a  coal  company,^  or  a  lumber  manufacturer  who  owns 
and  conducts  a  railroad  running  from  his  mill  to  the  timber.*  It  is 
also  clear  that  the  employer  is  equally  liable  whether  he  constructed 
the  track  through  his  own  agents  or  acquired  it  after  its  completion 
by  another  party.* 

68.  Conditions  of  the  permanent  way  which  affect  the  safe  operation 
of  trains. — a.  Location  of  tracks. — Some  decisions  treat  the  location 
of  the  track,  with  regard  to  its  curves  and  gradients,  as  being  a  purely 
engineering  question  which  a  railway  company  is  entitled  to  settle 
for  itself  under  the  general  principle  explained  in  chapter  v.^  ante} 

Others  proceed  upon  the  theory  that  a  jury  is  warranted  in  finding 
a  railway  company  giiilty  of  negligence,  where  it  has  located  its  track 
with  cur\^es  so  sharp  as  to  create  an  imminent  risk  of  derailments.^ 
The  inference  of  negligence  may  be  strengthened  by  evidence  show- 
ing that  the  curve  in  question  was  peculiarly  dangerous,  owing  to  its 
position  with  relation  to  the  gradients.*  It  may  also  be  a  question  for 
the  jur^'  in  some  instances  whether  a  siding  is  properly  located  with 
regard  to  the  adjacent  structures."* 


'  Eamilton  v.  Rich  Hill  Coal  Min.  Go. 
(1891)    108  Mo.  364,  18  S.  W.  977. 

'Bowman  v.  White  (1895)  110  Cal. 
23,  42  Pac.  470.  But  a  logging  rail- 
road is  not  expected  or  required  to  be 
laid  with  the  same  care  and  security  as 
is  demanded  in  the  construction  of  rail- 
way tracks  in  use  by  common  carriers. 
Lynn  v.  Anirim  Lumber  Go.  (1901)  106 
La.  451,  29  So.  874.  See  general  prin- 
ciple explained  in  §  26,  ante. 

'St.  Louis  &  8.  F.  R.  Go.  v.  Weaver 

(1886)  35  Kan.  412,  57  Am.  Rep.  176, 
11  Pac.  408. 

^  Patton     V.      Central    Iowa    R.     Co. 

(1887)  73  Iowa,  306,  35  N.  W.  149 
(curve  prevented  engineer  from  seeing 
cattle  on  the  track  until  the  train  was 
so  close  to  them  that  it  could  not  be 
stopped  in  time  to  avoid  the  obstruc- 
tion ) .  A  company  cannot  be  found 
negligent  for  the  reason  that  it  locates 
a  siding  on  a  curve  and  a  grade  (Inter- 
national &  G.  N.  R.  Co.  Y.  Johnson 
[1900]  23  Tex.  Civ.  App.  160,  55  S.  W. 
772),  nor  for  the  reason  that  on  a  very 
heavy  grade  it  does  not  connect  the 
lower  end  of  the  siding  with  the  main 
track,  thus  rendering  it  necessary, 
■whenever  the  cars  are  to  be  taken  down 


the  grade,  either  to  propel  them  out  of 
the  siding  by  a  push  pole,  or  to  run 
them  down  in  front  of  the  engine 
{Watts  v.  3art  [1893]  7  Wash.  178,  34 
Pac.  423,  771).  In  Tivitchell  v.  Grand 
Trunh  R.  Co.  (1889)  39  Fed.  419,  it 
was  held  error  to  submit  to  the  jury 
the  question  whether  a  siding  is  prop- 
erly constructed.  For  other  cases  to 
the  same  effect,  see  next  section, 
subd.  a. 

-  8i.  Louis  Bridge  Go.  v.  Fellows 
(1893)   52  111.  App.  504. 

^  As,  where  it  was  at  the  foot  of  a 
very  steep  grade,  and  no  guard  rail  was 
provided  to  prevent  derailment  {Pat- 
ton  V.  Southern  R.  Go.  [1897]  27  C.  C. 
A.  287,  42  U.  S.  App.  567,  82  Fed.  979)  ; 
or  where  a  gradient  which  cannot  be 
ascended  without  accelerating  the  speed 
of  the  trains  before  it  is  reached  fol- 
lows a  double  curve  so  sharp  that  the 
speed  so  required  to  take  the  train  up 
the  gradient  is  apt  to  cause  a  derail- 
ment {Galveston,  H.  £  S.  A.  R.  Go.  v. 
Ford  [1898;  Tex.  Civ.  App.]  46  S.  W. 
77).  This  case  is  strangely  Inconsist- 
ent with  the  decision  of  the  same  court 
cited  in  note  1,  supra. 

*  As,  where    the    evidence  is    that  a. 
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b.  Bridges. — Negligence  is  predicable  of  the  construction  of 
bridges  which  are  of  insufficient  strength  to  withstand  the  floods  in 
the  watercourses  which  they  span,^  or  are  not  strong  enough  to  sup- 
port the  rolling  stock.®    See  also  subd.  d,  infra. 

c.  Channels  for  the  discharge  of  surplus  water. — It  is  negligence 
to  build  a  track  without  providing  channels  of  sufficient  size  to  pre- 
vent the  'accumulation  of  water  at  places  where  it  will  endanger  the 
security  of  tlie  roadbed.'^ 

railroad  company  unnecessarily  placed  through  a  prairie  country,  for  the  rea- 
a  switch  just  beyond  a,  water  tank,  so  son  that  there  is  greater  liability  to  ob- 
that  the  danger  signal  thereon  could  structions  being  thrown  upon  the  track 
not  be  seen  till  a  train  was  within  60  in  the  one  case  than  in  the  other;  and 
feet  of  it,  leaving  insufficient  time  to  it  is  unquestionably  true  that  one  who 
stop  the  train.  Young  v.  Syracuse,  B.  engages  as  an  engineer  or  other  train 
<i  N.  Y.  B.  Co.  (1899)  45  App.  Div.  hand  upon  a  line  running  at  the  fool 
296,  61  N.  Y.  Supp.  202.  The  switch  of  a  mountain  range  assumes  the  in- 
in  this  ease  was  misplaced  by  a  stran-  creased  risk  due  to  this  fact.  In  nei- 
ger.  ther  case,   however,   does  the   employee 

"  Terre  Saute  &  I.  B.  Co.  v.  Fowler  assume  the  risks  and  dangers  that  are 
(1900)  154  Ind.  682,  48  L.  R.  A.  531,  caused  by  negligence  on  the  part  of  the 
56  N.  E.  228.  railway    company.     What    will    be    re- 

"  Paulmier  v.  Erie  B.  Co.  (1870)  34  quired  of  a  company  in  the  exercise 
N.  J.  L.  151.  of    ordinary    care    in    constructing    its 

'  Brickman  v.  South  Carolina  B.  Co.  track  will  vary  with  circumstances.  A 
(1876)  8  S.  C.  N.  S.  173.  Recovery  is  mode  of  construction  which  might  be 
allowed  where  the  result  of  the  defect-  entirely  safe  in  the  case  of  a  line  run- 
ive  arrangements  for  the  drainage  is  ning  through  a,  level  country  might  be 
either  that  a  portion  of  the  track  is  wholly  unsafe  if  applied  to  a  line 
washed  out  {McQueen  v.  Central  running  along  a  mountain  range. 
Branch  Union  P.  R.  Co.  [1883]  30  Kan.  The  employee  has  a  right  to  expect  that 
689,  1  Pac.  139;  Crouse  v.  Chicago  &  a,  company  operating  a  line,  which  by 
N.  W.  B.  Co.  [1899]  104  Wis.  473,  80  reason  of  its  location  is  subject  to  cer- 
N.  W.  752;  Bonner  v.  Wingate  [1890]  tain  hazards,  will  construct  the  road- 
78  Tex.  333,  14  S.  W.  790)  ;  or  sinks  bed  and  track  with  due  reference  to 
(Binns  v.  Bichmond  &  D.  B.  Co.  [1892]  such  hazards.  If  the  company  has  used 
88  Va.  891,  14  S.  E.  701;  Stoher  v.  St.  due  eare  in  the  construction  of  its  line, 
Louis,  I.  M.  &  S.  B.  Go.  [1891]  105  having  regard  to  its  surroundings,  and 
Mo.  192,  16  S.  W.  591)  ;  or  becomes  too  yet,  by  reason  of  its  proximity  to  moun- 
soft  to  sustain  the  weight  of  trains,  tains,  rivers,  or  other  natural  objects, 
Louisville  &  N.  R.  Co.  v.  Kemper  there  exist  dangers  from  landslides  or 
(1899)  153  Ind.  618,  53  N.  E.  931.  In  overflows  or  other  like  casualties,  a  per- 
carrying  out  this  obligation  the  com-  son  entering  into  the  service  of  the  com- 
pany must  exercise,  in  mountainous  pany  assumes  the  risks  caused  thereby; 
countries,  a,  degree  of  care  proportioned  or,  to  state  the  proposition  in  another 
to  the  increased  risks  to  which  the  flow  form,  he  assumes  the  dangers  incident 
of  water  in  such  regions  exposes  the  line,  to  his  employment  upon  a  railway  track 
Those  increased  risks  are  not  assumed  properly  and  carefully  constructed  and 
by  the  railway  employees.  In  Union  P.  maintained  along  a  mountain  range ; 
B.  Co.  V.  O'Brien  (1892)  1  C.  C.  A.  354,  but  he  does  not  assume  the  risks  caused 
4  U.  S.  App.  221,  49  Fed.  538,  Affirmed  by  the  faulty  construction  and  mainte- 
(1896)  161  U.  S.  451,  40  L.  ed.  766,  16  nance  of  a  roadbed  and  track,  even 
Sup.  Ct.  Rep.  618,  the  court  said:  "It  though  the  liability  to  accidents,  by  rea- 
ls doubtless  true,  as  urged  in  argument,  son  of  the  imperfect  roadbed  and  track, 
that  persons  employed  upon  lines  of  may  be  increased  because  the  same  is 
railway  which  are  constructed  at  the  built  in  proximity  to  a  mountain 
foot  of  mountain  ranges  are  necessarily  range."  In  a  later  part  of  the  opin- 
subjeeted  to  greater  dangers  than  those  ion  tlie  contention  of  counsel  that  the 
employed       upon       railways        passing    case  of  Tuttle  v.  Detroit,   G.  H.  &  M, 
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d.  Switches  and  sidings. —  (See  also  subd.  a,  infra,  and  §  84,  post.) 
It  has  been  laid  down  that  a  railway  company  is  not  under  any 
duty  to  make  its  side  tracks  as  even  as  its  main  track.®  But  there  is 
also  authority  for  the  doctrine  that  a  side  track  ought  at  least  to  be  so 
constructed  that  the  cars  will  rnn  with  reasonable  smoothness.®  Cases 
showing  a  similar  conflict  of  opinion  with  regard  to  the  obligatory 
quality  of  sidings,  considered  as  places  upon  which  employees  walk, 
are  collected  in  the  next  section,  subd.  h.  The  switch  rails  must,  at 
all  events,  be  strong  enough  to  support  the  rolling  stock  used  on  the 

1  •  1  rt 
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By  one  court  it  has  been  held  that  a  jury  may  find  a  railway  com- 
pany negligent,  where  stop  blocl«  were  not  provided  at  the  end  of  a 
siding  which  did  not  run  out  again  onto  the  main  track."  By  others 
it  has  been  denied  that  a  jury  can  be  allowed  to  decide  whether  such 
a  safeguard  shall  be  employed.  This  conclusion  is  supported  either 
by  the  argument  that  such  a  question  is  one  which  must  be  determined 
by  engineering  considerations  merely,^^  or  is  deduced  from  the  princi- 

R.  Go.  (1887)  122  U.  S.  189,  30  L.  ed.  a  solid  railway  roadbed  is  built  across 
1114,  7  Sup.  Ct.  Rep.  1166,  was  conclu-  a  water  way  down  which  any  consider- 
sive  against  the  right  of  the  plaintiff  able  amount  of  water  may  be  expected 
to  have  the  case  submitted  to  the  jury  to  pass,  that,  unless  an  outlet  is  given 
was  thus  disposed  of :  "In  one  sense  to  it,  it  must  of  necessity  collect  against 
it  is  a  question  of  engineering  skill  to  the  roadbed,  andj  perchance,  overflow 
determine  how  a  roadbed  and  track  it.  Such  facts  are  matters  of  common 
shall  be  constructed,  and  if  the  eon-  knowledge,  gathered  from  the  experi- 
clusion  of  the  engineer  in  charge  there-  ence  and  observation  of  everyday  life, 
of  is  final,  and  cannot  be  challenged  be-  and  hence  a  jury  is  entirely  competent 
fore  a  court  and  jury  by  one  who  has  to  pass  upon  an  issue  involving  consid- 
suffered  injury  by  reason  of  defects  in  erations  of  that  nature." 
the  roadbed  and  track,  then  it  is  use-  'Michigan  G.  R.  Go.  v.  Austin  (1879) 
less  to  say  that  a  railway  company  is '  40  Mich.  247  (brakeman  was  jolted  off; 
bound  to  exercise  due  care  in  the  con-  held  not  entitled  to  recover).  Compare 
struction  of  its  roadbed,  for  it  could  O'Keal  v.  Ghicago  &  I.  Goal  R.  Go. 
always  be  prepared  to  prove  that  the  (1892)  132  Ind.  110,  31  N.  E.  669,  a 
road  was  built  in  accordance  with  the  case  in  which  a  similar  conclusion  was 
directions  of  its  engineer.  The  differ-  arrived  at,  though  not  upon  the  same 
ence  between    the    kind    of    knowledge   grounds. 

called  into  action  in  determining  the  "Trinity  &  S.  R.  Co.  v.  Lane  (1891) 
sharpness  of  a  curve  that  is  needed  in  79  Tex.  643,  15  S.  W.  477,  16  S.  W.  18 
running  a  railway  line  at  a  given  point,  (brakeman  thrown  from  car  by  jolt  due 
and     that     exercised     in     determining   to  rough  track). 

whether  the  exigencies  of  a  given  situ-  "  Clapp  v.  Minneapolis  &  St.  L.  R. 
ation  require  that  some  escape  or  out-  Go.  (1886)  36  Minn.  6,  29  N.  W.  340. 
let  should  he  furnished  for  water  liable  "A  log  not  bolted  down,  but  tied  with 
to  con-e  down  a  natural  water  way  in-  a,  chain  in  the  middle,  is  not  an  ade- 
tersecting  the  line  of  railway,  is  so  quate  stop  block  at  the  end  of  a  railroad 
great  that  it  renders  the  rule  applica-  track  on  an  elevated  wooden  wharf  on 
ble  to  the  one  case,  inapplicable  to  the  which  coal  oars  were  run  to  he  unloaded, 
other.  The  training  and  knowledge  of  Koi-folk  <£  W.  R.  Go.  v.  Gihnaii  (1891) 
an  engineer  is  not  needed  to  enable  one  88  Va.  239,  13  S.  E.  475. 
to  understand  the  action  of  water  in  ^^  Ghicago  <i  E.  I.  R.  Go.  v.  Driscoll 
rushing  down  a  gully,  or  similar  water  (1898)  176  111.  330,  .52  N.  E.  921,  Ke- 
way,  nor  to  know,  if  an  obstruction  like   versing   (1897)    70  111.  App.  91. 
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pie  that  an  employer  is  not  bound  to  provide  the  best  and  safest  ap- 
pliances.^^ See  chapter  v.,  ante.  So,  also,  it  has  been  held  that  a 
jury  cannot  properly  infer  negligence,  simply  for  the  reason  that  a 
company  uses  a  stub  switch  in  place  of  a  split  switch.^*  See  chapter 
v.,  ante. 

A  company  may  be  found  liable  if,  on  a  completed  line,  it  fails  to 
provide  a  switch  with  lights,  to  show  whether  it  is  open  or  closed,  ^® 
or  to  provide  a  proper  apparatus  for  turning  a  switch,  ^®  or  if  it  uses 
a  switch  without  a  target,'-''  or  one  without  locks  or  other  devices  which 
will  prevent  it  from  being  tampered  with  by  strangers.-^® 

The  obligations  of  a  company  with  respect  to  a  temporary  siding 
are  merely  that  it  should  be  kept  in  good  condition  for  the  purposes 
for  which  it  is  required.  'No  negligence  is  inferable  from  the  fact  that 
such  a  siding  is  unevenly  graded  and  unballasted.-'® 

Where  the  siding  is  a  part  of  a  new  road  under  construction,  it  is 
not  necessary  that  the  switch  stand  should  have  either  a  lock  or  a  tar- 
get.^" 

69.  Track  considered  as  a  footway  for  servants. —  (See  also  §  85, 
post.)  —  a.  Location.  —  The  refusal  of  the  courts  to  allow 
juries  to  consider  the  question,  whether  the  location  of  tracks  was  neg- 
ligent has  sometimes  been  piit  upon  the  ground  that,  as  to  permanent 
conditions  which  are  visible,  a  master  is  at  liberty  to  arrange  his  plant 
as  he  thinks  proper.-'     See  chapter  v.^  ante.     But  evidence  going  to 

"  Hemtt  V.  Flint    &    P.    M.    R.    Co.    ing  out  of  the  car  shed  of  a  street  rail- 

(1887)  67  Mich.  61,  34  N.  W.  659.  -way  company  -were  placed  so  close  to- 
"  Grattis  v.  Kansas  Gityy  P.  &  G.  B.   gether  and  so  curved  in  opposite  diree- 

Co.    (1900)    153  Mo.  380,  48  L.  R.    A.  tions  that  cars  came  together.     Goldth- 

399,  55  S.  W.  108.  wmt  v.  Haverhill  &   G.  Street    R.    Co. 

^Chicago    &    A.     B.    Co.   v.     House  (1894)    160  Mass!   554,   36   N.   E.   486. 

(1898)    172  111.  601,  50  N.  E.  151,  Af-  Where  no  more  appears  than  the  sim- 

firming    (1896)    71   111.   App.   147.  pie,   isolated  fact  that  an  ash  pit  and 

^'' Donald  y.  Brand  (1862)  24  Sc.  Sess.  water  plug  -were   so  located,  relatively 

Cas.  2d  series,  295.  to  each  other,  that  a  locomotive  could 

"East  Tennessee,   V.  <£   G.  R.   Co.  v.  take  -water  and  be  freed  from  its  ashes 

Gurley   (1883)    12  Lea,  46.  at  the  same  time,  it  is  error  to  submit 

"  Coleman  v.  Wilmington,  C.  &  A.  R.  to   the   .jury   the   question   -whether   the 

Co.    (1886)    25  S.  C.  446,  60  Am.  Rep.  yard  -was    improperly  constructed    and 

516;   Birmingham  R.  &  Electric  Co.  v.  unreasonably     dangerous     for     an     em- 

Allen   (1892)    99  Ala.  359,  20  L.  R.  A.  ployee  hired  to  shovel  the  ashes  out  of 

457,     13    So.    8;     Ronibough    v.    Balch  the  pits.     Reichel  v.  Wew  York  C.  &  H 

(1900)   27  Ont.  App.  Rep.  32.  R.  R.  Co.    (1892)    130  N.  Y.  682,  29  N. 

"  Rosenbaum  v.  St.  Paul  &  D.  R.  Go.  E.  763.     A  railroad  company  is  not  lia- 

(1888)  38  Minn.  173,  36  N.  W.  447.  ble  for  injuries  to  an  experienced  brake- 
^  Bennett    v.     Long    Island     R.    Co.  man,    -who   had   been    employed   on   the 

(1900)    163  N.  Y.  1,  57  N.  E.  79.  road  for  a  year  and  was  generally  fa- 

^  As,  where  the  tracks  in  a  yard  are  miliar  with  it,  and  who  -was  struck  by 

located  on  a  very  sharp  curve.     Tuttle  a  box  car  standing  on  a  side  track  used 

V.  Detroit,   Q.  H.  &  M.  R.  Go.    (1887)  for  the  storage  of  cars,  as  he  was  climb- 

122  U.  S.  189,  30  L.  ed.  1114,  7  Sup.  Ct.  ing  a  ladder  of  a  passing  freight  car, 

Rep.  1166.     As,  where  the  tracks  lead-  although  the  distance  between  the  bod- 
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show  the  existence  of  a  trap  would  doubtless  be  regarded  in  all  juris- 
dictions as  introducing  an  element  which  would  render  the  liability  of 
the  master  a  question  for  the  jury.^ 

The  broad  doctrine  has  also  been  laid  down  that  culpability  may  be 
inferred  where  adjacent  tracks  are  so  close  together  that  cars  cannot 
pass  on  one  of  them  without  endangering  the  employees  who  are 
handling  the  cars  on  the  other.^  But  in  the  absence  of  some  special 
feature  like  that  just  referred  to,  this  decision  would  probably  not  be 
accepted  as  good  law  in  all  jurisdictions. 

h.  Roadbed  and  ties  considered  as  a  footway. — In  Pennsylvania 
the  broad  rule  has  been  enunciated  that  a  railway  company  owes  no 
diity  to  its  employees  to  maintain  a  safe  footway  along  its  roadbed. 
But,  so  far,  this  doctrine  seems  to  have  been  applied  only  in  eases 
where  the  injury  resulted  from  a  want  of  ballasting.*  In  the  second 
case  cited  the  rule  was  declared  to  be  the  same,  whether  the  condition 
of  the  main  track  or  of  a  siding  was  in  question. 

In  ISTew  York,  also,  it  has  been  declared  in  unqualified  terms  that 
railroad  tracks  are  not  ballasted  for  the  purpose  of  making  them  safer 
for  brakemen  to  walk  upon,  but  for  the  purpose  of  making  them  safe 
and  firm  for  the  passage  of  trains.®  But  the  injury  in  the  case  enun- 
ciating the  doctrine  was  received  on  a  side  track,  and  it  remains  to  be 
seen  whether  this  court  will  explicitly  affirm  the  Pennsylvania  doc- 
trine, when  the  question  of  a  possible  difference  in  the  extent  of  the 
obligations  with  reference  to  main  tracks  and  side  tracks  is  presented 
and  discussed. 

In  other  jurisdictions  the  expressions  of  opinion  have  been  re- 
stricted to  an  assertion  of  the  doctrine  that  the  want  of  ballasting  im- 

ies  of  the  cars  was  less  than  2 J  feet,  'Pennsylvania  Co.  v.  McCormack 
and  between  their  eaves  less  than  2  (1891)  131  Ind.  250,  30  N.  E.  27.  The 
feet,  where  the  accident  occurred  in  the  defendant  admitted  that  it  would  have 
daytime,  and  the  ears  did  not  differ  in  been  responsible  if  the  obstruction  had 
width,  or  otherwise,  from  ordinary  box  been  permanent,  but  the  court  said  that 
ears,  and  could  have  been  seen  by  him  it  was  its  duty  to  anticipate  the  possi- 
if  he  had  looked,  and  there  was  nothing  bility  that  sooner  or  later  cars  might 
unusual  in  the  conditions  existing  at  have  to  pass  each  other  at  each  and 
the  time  of  the  accident.  Vining  v.  every  point  on  the  two  tracks.  It  was, 
"New  York  &  N.  E.  R.  Co.  (1897)  167  therefore,  no  defense  that  the  persons 
Mass.  539,  46  N.  E.  117.  whose  acts  brought  the  cars  into  such 

"As,  where  adjacent  tracks  curve  ir-  dangerous  proximity  were  coemployees 
regularly  {Mohr  v.  Lehigh  Valley  R.  Co.  of  the  person  injured. 
[1900]  55  App.  Div.  176,  66  N.  Y.  Supp.  *  Philadelphia  &  R.  R.  Co.  v.  Schertle 
899)  ;  or  where  adjacent  tracks  are  con-  (1881)  95  Pa.  455;  Kerrigan  v.  Penn- 
structed  about  18  inches  closer  together  sylvania  R.  Co.  (1899)  194  Pa.  98,  44 
than  is  usual:     Vorhees  v.  Lake  Shore   Atl.    1069. 

£  M  S  R  Co.  (1899)  193  Pa.  115,  44  ^  Finnell  v.  Delaware,  L.  &  W.  R.  Co. 
Atl.  335.  (1892)    129  N.  Y.  669,  29  N.  E.  825. 
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ports  no  negligence  where  the  injuiy  was  recei^'cd  on  a  side  track.® 
The  deeisiojis  to  this  effect  proceed  partly  upon  the  theory  that  the 
conditions  are  known  to  the  servants  (chapter  vii.^  ante),  and  that 
they  will  use  such  care  as  may  be  requisite  to  preserve  their  footing, 
and  partly  upon  the  theory  that  there  is  no  obligation  to  make  an  in- 
strumentality safe,  except  for  the  particular  purpose  for  which  it  is 
supplied.     See  §  26,  ante. 

Several  courts  hold  the  action  to  be  maintainable  where  a  servant 
stumbles,  or  has  his  feet  caught,  owing  to  the  fact  that  the  spaces  be- 
tween the  ties  are  not  properly  ballasted, — at  all  events,  if  the  acci- 
dent happens  within  the  limits  where  switching  is  commonly  done. 
Some  cases  proceed  on  the  groimd  that  the  usage  of  most  companies  is 
to  ballast  their  tracks.'^  See  chapter  vi.,  ante.  But  the  same  conclu- 
sion has  been  reached  in  cases  where  this  factor  has  been  tacitly  ig- 
nored, or  explicitly  denied  to  be  of  any  significanee.* 


'Batterson  v.  Chicago  £  G.  T.  R.  Go. 
(1884)  53  Mich.  127,  18  N.  W.  584; 
O'Donnell  v.  Duluth,  8.  8.  &  A.  R.  Co. 
(1891)  89  Mich.  174,  50  N.  W.  801; 
Pennsylvania  Co.  v.  Hankey  (1879) 
93  111.  580;  Atchison,  T.  <&  8.  F.  R.  Co. 
V.  Alsdurf  (1893)  47  111.  App.  200 
(but  see  the  Illinois  case  cited  in  note 
n,  infra)  ;  Ragon  v.  Toledo,  A.  A. 
£  N.  M.  B.  Co.  (1893)  97  Mich.  265, 
56  N.  W.  612,  modifying  effect  of  what 
was  said  in  the  first  appeal  (1892)  91 
Mich.  379,  51  N.  W.  1004,  where  the 
court  had  declined  to  accept  the  con- 
tention of  defendant's  counsel,  that  the 
company  owed  no  duty  to  make  its 
side  tracks  perfect,  and  held  that  a 
freight  brakeman  does  not  necessarily 
assume  the  risk  of  a  dangerous  hole  in 
the  roadbed  of  a  side  track,  although 
it  is  his  duty  to  exercise  a  higher  de- 
gree of  care  at  -a.  strange  place,  or  on  a 
side  track,  than  upon  the  main  track. 
This  case  was  followed  in  Louisville  & 
N.  R.  Co.  V.  Bowcock  (1899)  21  Ky.  L. 
Rep.  383,  51  S.  W.  580.  rehearing  de- 
nied in  21  Ky.  L.  Rep.  896,  53  S.  W. 
262,  where  the  employee  was  injured  on 
a  side  track  at  a  small  station,  which, 
like  other  side  tracks  on  the  same  road, 
was  not  surfaced  up.  In  Mueller  v. 
Lake  Shore  &  M.  8.  R.  Co.  (1805)  105 
Mich.  487,  63  N.  W.  416,  there  was  held 
to  be  a  variance,  where  the  allegation 
was  that  the  plaintilT,  while  coupling 
cars,  was  injured  by  th(>  defendant's 
negligence  in  not  ballasting  the  track, 
and  the  evidence  was  that  the  injury 
was   due  to  the  plaintiff's   putting  his 


arra  between  the  deadwoods,  where  it 
would  be  caught  when  the  cars  met. 

''Illinois  C.  R.  Co.  v.  Sanders  (1897) 
166  111.  270,  46  N.  E.  799;  Preston  v. 
Central  R.  &  Bkg.  R.  Co.  (1890)  84  Ga. 
588,  11  S.  E.  143  (here  the  ties  were, 
also,  too  close  together ) . 

» Si.  Louis,  I.  M.  &  8.  R.  Go.  v.  Rol- 
lins (1893)  57  Ark.  377,  21  S.  W.  886 
(here  it  appeared  that  the  track  was 
more  dangerous  than  usual  at  the  place 
of  the  accident,  and  that  defendant  had 
filled  the  spaces  in  some  of  its  yards, 
but  there  do  not  seem  to  be  differenti- 
ating facts)  ;  San  Antonio  &  A.  P.  R. 
Co.  V.  Brooking  (1899;  Tex.  Civ.  App.) 
51  S.  W.  537.  In  Little  Bock  &  M.  R. 
Co.  V.  Moseley  (1893)  6  C.  C.  A.  225, 
12  U.  S.  App.  514,  56  Fed.  1009,  it  seems 
to  be  assumed  that  it  was  negligent  to 
leave  a  space  at  the  end  of  the  ties  un- 
filled. The  question  discussed  was 
whether  the  plaintiff  had  notice  of  the 
conditions.  In  Illinois  C.  R.  Go.  v. 
Cosily  (1898)  174  111.  109,  50  N.  E. 
1011,  it  was  laid  down  in  general  terms 
that  a  railway  company  is  bound  to  see 
that  its  tracks,  within  switch  yards  and 
other  places  where  switching  is  to  be 
done,  are  ballasted  up  to  a  level  with 
the  bottom  of  the  rails;  though  the  spe- 
cific ruling  was  merely  that  negligence 
might  be  inferred  from  evidence  that 
the  spaces  between  ties  near  a  switch 
were  not  filled  for  a  distance  of  10  or 
12  feet,  where  there  was  no  necessity  for 
leaving  them  unfilled.  In  Lake  Erie  & 
W.  R.  Co.  V.  Morrissey  (1898)  177  111. 
376,  52  N.  E.  299,  it  was  also  declared 
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Injuries  due  to  dangerous  conditions,  other  tlian  those  created  by 
want  of  ballasting,  have  sometimes  been  denied  to  be  actionable,  but 

not  on  the  general  ground  assigned  by  the  Pennsylvania  court.'^ 

On  the  other  hand,  there  are  numerous  other  decisions  which  are  di- 
rectly and  unequivocally  inconsistent  with  the  broad  theory  of  that 
court,  that  the  track  need  not  be  made  safe  as  a  footway.-^" 

to  be  negligent  to  leave  a  side  track  264,  Distinguishing  Plank  v.  New  York 
without  ballast.  In  both  the  cases  last  G.  &  H.  R.  R.  Go.  (1873)  1  Thomp.  &  C. 
cited  the  contention  that  it  was  a  com-  319,  Affirmed  (1875)  60  N.  Y.  607 
mon  practice  to  omit  the  ballasting  was  (infra,  note  10),  on  the  ground  that  in 
rejected.  Since,  however,  tbe  want  of  the  earlier  case  the  servant  had  no 
ballasting  creates  an  obvious  risk,  no  knowledge  of  the  conditions.  In  one 
less  than  the  want  of  blocking  in  a  frog,  case  the  risk  of  falling  into  a  properly 
the  Illinoirf  court  seems  to  be  somewhat  located  cattle  guard  has  been  held  to 
inconsistent  in  allowing  a  servant  to  be  an  ordinary  one.  Henderson  v. 
recover  for  injuries  caused  by  the  for-  Coons  (1889)  31  111.  App.  75. 
raer  condition,  and  not  for  injuries  "  Negligence  has  been  held  to  be  im- 
caused  by  the  latter.  (See  next  subd.  putable  to  the  defendant  under  the  fol- 
note  18.)  The  Illinois  cases  cited  post  lowing  circumstances:  Where  ties  are 
seem  also  to  conflict  with  Pennsylvania  left  projecting  a  foot  further  outside 
Go.  V.  Eankey  (1879)  93  111.  580.  Al-  the  rail  than  the  regulation  distance, 
though  the  actual  ruling  there  was  the  consequence  being  that  an  employee 
merely  as  to  the  admissibility  of  evi-  is  injured  in  alighting  from  a  train, 
dence  of  a.  usage  not  to  ballast  side  Whitclier  v.  Boston  t&  il.  R.  Co.  (1899) 
tracks,  the  reasoning  of  the  court  cei-  70  N.  H.  242,  46  Atl.  740  (here  long 
tainly  justifies  the  inference  that  the  switch  ties  bad  been  allowed  to  remain 
want  of  ballasting  was  not  regarded  as  after  switch  rails  had  been  removed), 
negligence.  And  such  seems  to  be  the  Where  the  space  between  a  crossing 
construction  put  upon  the  case  in  Fin-  plank  and  the  rail  next  it  is  of  such  a 
nell  V.  Delav.are,  L.  &  W.  R.  Go.  (1892)  width  that  brakemen  and  others  are  in 
129  N.  Y.  669,  29  N.  E.  825.  Strange  danger  of  having  their  feet  caught  in  it. 
to  say,  it  is  not  referred  to,  either  in  Jjouisville  &  N.  R.  Go.  v.  Johnson 
the  two  later  decisions  of  the  supreme  (1897)  27  C.  C.  A.  367,  53  U.  S.  App. 
court  01-  in  the  decision  of  the  appellate  381,  81  Fed.  679;  St.  Louis  &  8.  F.  R. 
court  cited  in  note  6,  supra.  In  one  Go.  y.  Keller  {IQOO;  Kan.  App.)  62  Pap. 
case  the  cc.mpany  was  held  liable  for  905.  Where  a  signal  wire  in  a  yard  is 
injuries  caused  by  an  unballasted  side  not  covered.  Indiana,  I.  d  I.  R.  Go.  v. 
track  on  a  part  of  a  road  which  had  Buncly  (1899)  152  Ind.  590,  53  N.  E. 
been  completed,  although,  up  to  that  175  (nonconformity  with  usage), 
time,  it  had  been  used  only  for  construe-  Where  a  switch  rod  is  not  close  enough 
tion  'purposes.  Gtilf,  G.  &  8.  F.  R.  Go.  to  the  ground  to  enable  employees  hav- 
V.  Redeker  (1886)  67  Tex.  181,  2  S.  W.  ing  occasion  to  pa.ss  over  it,  to  do  so 
513.  safely,  in  the  exercise  of  reasonable 
°  In  one  case  the  court  was  of  the  care.  Hannah  v.  Connecticut  River  R. 
opinion  that  train  hands  should  be  able  Co.  (1891)  154  Mass.  529,  28  N.  E.  682 
to  a\'oid  open  water  ways.  Couch  v.  (arrangement  denied  to  be  necessary, 
Charlotte,  C.  &  A.  R.  Co.  (1884)  22  S.  C.  ^s  matter  of  law).  Where  ditches,  cul- 
557.  See  §  30a,  note  6,  ante.  In  another,  ^g^^.^^  ^^^^^^lg  guards,  etc.,  in  a  yard,  or 
it  was  denied  to  be  negligent  to  leave  a  ^^.  ^^^^  point  on  the  roadbed  where  em- 
space  between  the  planking  on  a  cross-  pj^yggs  are  apt  to  go  in  switching  and 
ing,  inasmuch  as  the  conditions  thus  go^pu^g  cars,  are  left  uncovered,  and 
created  were  visible.  G'^«ff"  ,^- J^f^"  employee  falls  into  them.  Plank  y. 
York  &  N.  E.R.  Go.  (1893)  159  Mass.  ^  ^  ^^g^g,  ^ 
68,  34  N  E  79.  For  the  same  reason  ^^«^J  (1875)  60 
recovery  has  been  denied  where  a  serv-  ^  °  ^  ^^^„,,.^'.„  ^  ^-^J^  ^  J,_  p 
ant,    while   coupling   cars,    was   injured  ^>-               > 

t>,rr.iiD-h    stpDoinff  into    one    of    several  R-  ^jO.    (I»b/)    61   lumn.  4UJ,  ai  i\.   v\  . 

Set  by  wS   a  vard  was   drained.  898;    West  v,   Southern   P.   Co.    (1898) 

DeForely.  .Jc^cett' (\^m    88  N.    Y.  29  C.  C.  A.  219,  56  U.  S.  App.  323.  85 
Vol.  I,  M-  &  S.— 13. 
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It  would  doubtless  be  held  everywhere  that  negligence  may  be  in- 
ferred from  the  existence  of  an  isolated  hole  between  the  ties,  even  in 
a  side  track.  This  would  clearly  constitute  a  pitfall,  and  let  in  the 
operation  of  the  paramount  principle  discussed  in  §§  58,  59,  ante}'^ 

c.  Frogs  and  guard  rails. — The  position  taken  in  some  jurisdic- 
tions seems  to  be  that  a  jury  may  properly  infer  negligence  from  the 
mere  fact  that  a  frog  or  a  guard  rail  was  not  blocked.  ^^     The  obvious 

Fed.  392;  Millen  v.  Tfew  YorJc  C.  &  3.  Co.  v.  Tester  (1894)  11  C.  C.  A.  332, 
R.  R.  Co.  (1897)  20  App.  Div.  92,  46  27  U.  S.  App.  316,  63  Fed.  527  (hole 
N.  Y.  Supp.  748  (ditch  8  to  10  inches  covered  by  slush  and  snow,  when  plain- 
deep  and  14  inches  wide)  ;  Hollenieck  tiff  stepped  into  it)  ;  Missouri  P.  R.  Co. 
V.  Missouri  P.  R.  Co.  (1897)  141  Mo.  v.  Jones  (1889)  75  Tex.  151,  12  S.  W. 
97,  38  S.  W.  723,  Affirmed  in  banc  in  972  (deep  holes,  made  by  throwing  out 
141  Mo.  113,  41  S.  W.  887  (ditch  from  dirt  between  ties).  Compare  facts  in 
4  to  6  inches  deep);  Hennesey  v.  Chi-  Illinois  C.  R.  Co.  v.  Cozby  (1898)  174 
cago  &  N.  W.  R.  Co.  (1898)  99  Wis.  111.  109,  50  N.  E.  1011. 
109,  74  N.  W.  554  (open  ditch  10  inches  "Sherman  v.  Chicago,  M.  &  St.  P.  R. 
wide  and  8  deep);  Dcwidson  v.  South-  Co.  (1885)  34  Minn.  259,  25  N.  W. 
em  P.  R.  Co.  (1890)  44  Fed.  476  (ditch  593;  Trott  v.  Chicago,  R.  I.  d  P.  R.  Co. 
extending  across  the  track)  ;  Peoria,  D.  (1901;  Iowa)  86  N.  W.  33;  Mayes  v. 
£  E.  R.  Co.  V.  PucJcett  (1892)  42  111.  Chicago,  R.  I.  &  P.  R.  Co.  (1884)  63 
App.  642  (here  the  fact  that  the  posi-  Iowa,  562,  14  N.  W.  340,  19  N.  W.  680; 
tion  of  a  cattle  guard  was  unnecessary  Hamilton  v.  Rich  Hill  Goal  Min.  Co. 
•wa.3  emphasized)  ;  Fredeniurg  V.  North-  (1891)  108  Mo.  364,  18  S.  W.  977; 
em  C.  R.  Co.  (1889)  114  N.  Y.  582,  21  Missouri  P.  R.  Co.  v.  Baxter  (1894)  42 
N.  E.  1049  (here  an  open  cattle  guard  Neb.  793,  60  N.  W.  1044;  O'Neill  v. 
was  treated  as  a  trap )  ;  Galveston,  H.  Chicago,  R.  I.  &  P.  R.  Go.  ( 1901 ;  Neb. ) 
i«  8.  A.  R.  Go.  V.  Slinkard  (1897)  17  86  N.  W.  1098;  Holum  v.  Chicago,  M. 
Tex.  Civ.  App.  585,  44  S.  W.  35  (non-  £  St.  P.  R.  Go.  (1891)  80  Wis.  299,  50 
conformity  with  usage  to  cover  cattle  N.  W.  99.  A  case  which  tends  to  sup- 
guards  within  yard  limits).  A  cattle  port  the  same  view  is  Union  P.  R.  Co. 
guard  erected  in  accordance  with  a  stat-  v.  James  (1896)  163  U.  S.  485,  41  L. 
ute  must  be  one  which  will  not  endan-  ed.  236,  16  Sup.  Ct.  Rep.  1109,  but 
ger  employees  engaged  in  coupling  cars,  the  actual  rulings  were  on  points  of 
Ford  v.  Chicago,  R.  I.  &  P.  R.  Co.  procedure.  And  the  case  of  Southern 
(1894)  91  Iowa,  179,  24  L.  R.  A.  657,  P.  Co.  v.  Seley  (1894)  152  U.  S.  145,  38 
59  N.  W.  5,  second  appeal  (1898)  106  L.  ed.  391,  14  Sup.  Ct.  Rep.  530,  note 
Iowa,  85,  75  N.  W.  650,  Reversing  on  17,  infra,  seems  to  commit  the  supreme 
rehearing  (1897)  71  N.  W.  332  (cattle  court  to  the  theory  that  evidence  merely 
guard,  at  a  place  where  oars  had  fre-  of  the  want  of  blocking  is  not  enougifi 
quently  to  be  coupled,  held  not  to  be  to  establish  culpability.  In  Interna- 
properly  constructed,  where  it  was  built  tional  &  Q.  N.  R.  Go.  v.  Bell  (1889)  75 
of  ties  laid  across  the  track  over  a  Tejc.  50,  12  S.  W.  321,  the  court  reversed 
trench  3  feet  deep).  a  judgment  for  a  brakeman,  based  on  a 

In  an  action  for  injuries,  caused  by  finding  that  the  company  was  negligent 
stumbling  over  a  ground  switch,  it  is  as  regards  the  manner  in  which  the 
error  to  instruct  a  jury  that  it  is  the  guard  rail  was  laid  with  respect  to  the 
legal  duty  of  a  railway  company  to  fur-  track  rail,  but  the  reversal  was  merely 
nish  a  suitably  lighted  yard.  It  is  for  on  the  ground  that  the  instructions  had 
the  jury  to  say  whether  it  was  neces-  imposed  too  high  a  degree  of  diligence 
sary,  under  the  circumstances,  to  have  on  the  company,  and  it  is  not  apparent 
the  yard  lighted,  in  order  that  it  might  from  the  report  what  precise  precau- 
be  reasonably  safe.  Galveston,  H.  &  8.  tions  it  was  contended  that  the  company 
A.  R.  Co.  V.  English  (1900;  Tex.  Civ.  should  have  adopted.  In  a  case  where 
App. )   59  S.  W.  626.  the  unblocked  frog  was  a  part  of  a  turn- 

■^  So  conceded  in  Ragon  v.  Toledo,  A.  out  laid  down  for  a  temporary  purpose 
A.  &  N.  M.  R.  Co.  (1893)  97  Mich.  265,  near  a  switching  yard,  it  was  held  that 
56  N,  W,  612.     See  also  Northern  P.  R.   evidence   of  a  general  order   issued  by 
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complement  of  the  doctrine  is  that  a  court  cannot  say,  as  a  matter  of 
law,  that  culpability  is  imputable  where  nothing  more  appears  than 
that  there  was  a  want  of  blocking.^^ 

Another  view  is  that  the  servant,  in  order  to  make  good  his  right  to 
recover,  must  do  more  than  merely  establish  the  want  of  blocking. 
That  is  to  say,  he  has  the  burden  of  proving  that  frogs,  etc.,  are  not 
reasonably  safe  for  the  purposes  which  they  are  designed  to  sub- 
serve,^* and  must  also  show  that,  on  the  whole,  the  use  of  the  block 
would  be  prudent,  in  that  it  would  guard  against  dangers  in  one  di- 
rection, without  the  introduction  of  new  perils  in  another. ^^  See  § 
38,  anie.  He  cannot  recover  merely  upon  evidence  that  an  increase 
of  safety  is  obtained  by  using  blocks.^^     See  §  35,  ante. 

In  many  of  the  cases  the  ciroiunstance  with  reference  to  which  the 
question  of  reasonable  safety  has  been  considered  has  been  the  common 
usage  of  railway  companies.  In  order  to  estimate  the  doctrinal  sig- 
nificance of  these  decisions,  the  theory  held  by  the  courts  which  ren- 


the  defendant  to  block  all  frogs  was 
competent,  but  not  conclusive,  evidence 
of  negligence  in  leaving  the  frog  in 
question  without  any  blocking.  Coates 
v.  Burlington,  G.  R.  &  N.  R.  Go.  (1883) 
62  Iowa,  486,  17  N.  W.  760.  The  fol- 
lowing vigorous  argument  by  Lewis,  J., 
in  his  dissenting  opinion  in  Richmond 
&  D.  R.  Co.  V.  Risdon  (1891)  87  Va. 
335,  12  S.  E.  786,  is  worth  quoting: 
"That  the  frogs  were  dangerous  is  not 
disputed.  But  it  is  contended  that  they 
were  of  the  standard  pattern,  and  that 
that  fact  of  itself  repels  the  imputation 
of  negligence.  From  this  view  I  dis- 
sent. If  a  standard  frog,  unguarded, 
and  situated,  as  this  one  was,  in  a  place 
where  there  are  many  tracks,  and  where 
cars  are  shifted  at  all  hours  of  the  day 
and  night,  is  not  reasonably  safe,  then 
the  company,  in  allowing  it  to  remain 
unguarded,  was  guilty  of  negligence, 
and  the  jury  rightly  so  found.  Nor, 
upon  this  point,  are  we  left  to  infer- 
ence. The  expert  evidence  for  the  plain- 
tiff is  conclusive  that  the  dangerous 
condition  of  the  frogs  could  easily  have 
been  guarded  against  by  the  device  of 
'filling'  them  with  cinders,  which  simple 
and  inexpensive  method  renders  them 
safe  to  those  whose  duties  call  them 
upon  the  track,  and  at  the  same  time 
does  not  interfere  with  their  ordinary 
use.  The  witness  Perry,  who  for  a 
number  of  years  was  in  the  employ  of 
the  defendant  company  as  roadmaster, 
testifies  that  at  terminal  points,  or  in 
yards  where  much  shifting  is  done,  the 


frogs  ought  always  to  be  filled,  as  a 
protection  to  switchmen;  and  this  is  so 
well  understood,  he  says,  that  the  laws 
of  some  states  expressly  require  it  to 
be  done.  And  why  should  they  not  be 
filled?  Why  should  the  servant  be  ex- 
posed to  unnecessary  risks  that  can  so 
easily  be  guarded  against?  Is  the  rule 
that  the  master  must  exercise  reason- 
able or  ordinary  care  a  meaningless 
phrase, — a  mere  jingle  of  words?  I 
think  not." 

^^  Missouri  P.  R.  Go.  v.  Lewis  (1888) 
24  Neb.  848,  2  L.  R.  A.  67,  40  N.  W. 
401. 

"  Spencer  v.  'New  York  G.  &  B.  R.  R. 
Go.  (1893)  67  Hun,  196,  22  N.  Y.  Supp. 
lOO;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lon- 
ergan   (1886)    118  111.  41,  7  N.  E.  55. 

'°  McQinnis  v.  Canada  Southern 
Bridge  Go.  (1882)  49  Mich.  466,  13  N. 
W.  819. 

'=  Chicago,  R.  I.  &  P.  R.  Co.  v.  Loner- 
gan  ilSS6)  118  111.  41,  7  N.  E.  55; 
Huhn  V.  Missouri  P.  R.  Go.  (1887)  92 
Mo.  440,  4  S.  W.  937;  Chicago,  B.  &  Q. 
R.  Co.  V.  Smith  (1885)  18  111.  App. 
R9;  Lake  Shore  &  M.  S.  R.  Co.  v.  Mn- 
Cormick  (1881)  74  Ind.  440  (want  of 
blocking  here  declared  to  be  an  ordi- 
nary risk).  It  is  not  negligence  to  use 
a,  piece  of  wood  1  inch  thicker,  6  inches 
wider,  and  1  foot  longer  than  the  pieces 
customarily  used  for  the  purpose  of 
blocking  guard  rails.  Morris  v.  Duluth, 
S.  S.  &  4.  R.  Co.  (1901)  47  C.  G.  A. 
661,  108  Fed.  747. 
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dered  them  must  be  taken  into  account.  In  some  jurisdictions,  as 
shown  in  chapter  vi.^  ante,  proof  that  it  is  the  common  usage  of  rail- 
way companies  not  to  block  frogs  or  guard  rails  will  prevent  recov- 
ery, as  matter  of  law.^^  In  otliers,  such  evidence  is  merely  treated  as 
an  element,  proper  for  the  consideration  of  the  jury.-'^ 

"A  special  finding  that  the  frogs  of  establish  its  utility,  and  establish  negli- 
the  defendant  company  were  the  same  gence  in  every  other  road  that  adheres 
as  those;  used  by  the  principal  roads  in  to  the  old  system.  The  old  system  of 
the  country  was  one  of  those  upon  constructing  switches  must  be  con- 
which  the  plaintiff's  right  to  recover  demned."  It  was  accordingly  held  er- 
was  denied  in  Lake  Shore  &  M.  8.  R.  ror  to  instruct  the  jury  that  the  law 
Co.  V.  McConnick  (1881)  74  Ind.  440.  requires  a  railroad  company  to  use  rea- 
To  the  same  effect,  see  Richmond  &  D.  sonable  and  ordinary  care  and  diligence 
R.  Co.  V.  Risdon  (1891)  87  Va.  335,  12  in  providing  and  maintaining  reason- 
S.  E.  780,  declaring  that  to  maintain  ably  safe  structures,  tracks,  side  tracks, 
unblocked  frogs  of  a  standard  pattern  switches,  turn-outs,  etc.,  and  if  it  fails 
is  not  negligence;  and  Smith  v.  St.  to  do  so,  and  an  injury  happens  in  con- 
Louis,  K.  G.  &  N.  R.  Co.  (1878)  09  Mo.  sequence  thereof  to  an  employee  in  the 
32,  33  Am.  Rep.  484,  holding  a  railroad  exercise  of  due  and  reasonable  care, 
company  not  liable  for  injuries  caused  then  the  railroad  company  would  be  lia- 
by  a  guard  rail  of  a  pattern  in  general  ble.  The  specific  negligence  charged  in 
use,  though  a  safe  one  might  have  been  the  declaration  being  the  omission  to 
constructed.  (But  see  the  Missouri  use  blocking,  such  an  instruction  would 
case  cited  in  the  next  note.)  A  court  be  understood  by  the  jury  as  laying 
will  not  pronounce  a  railway  company  down  the  rule  that  the  company  was 
negligent,  where  no  proof  is  given  that  absolutely  required  to  use  blocks, 
blocked  frogs  are  a  device  in  general  use  (Mulkey,  Ch.  J.,  and  Shope  and  Ma- 
on  other  roads  (Spencer  v.  lieio  York  gruder,  JJ.,  dissent.)  In  Southern  P. 
G.  &  H.  R.  R.  Go.  [1893]  07  Hun,  190,  Go.  v.  Seley  (1894)  152  U.  S.  145,  38 
22  N.  Y.  Supp.  100;  Banks  v.  Georgia  L.  ed.  391,  14  Sup.  Ct.  Rep.  530,  it  was 
R.  &  Bkft.  Co.  [1901]  112  Ga.  055,  37  held  error  to  refuse  the  following  in- 
S.  E.  992);  nor  where  the  evidence  is  struetion:  "The  jury  are  instructed 
that  some  railway  companies  adopt  and  that,  if  they  find  from  the  evidence  that 
some  reject  that  precaution  (McNeil  v.  the  railroad  companies  used  both  the 
Neto  York,  L.  E.  &  W.  R.  Co.  [1893]  blocked  and  the  unblocked  frog,  and 
71  Hun,  24,  24  N.  Y.  Supp.  610)  ;  nor  that  it  is  questionable  which  is  the 
where  the  larger  number  of  witnesses  safest  or  most  suitable  for  the  business 
testify  that  this  arrangement  is  as  safe  of  the  roads,  then  the  use  of  the  Un- 
as blocking  (Kilpatrick  v.  Ghoctaiv  R.  blocked  frog  is  not  negligence,  and  the 
Go.  [1901;  Ind.  Terr.]  04  S.  W.  560);  jury  are  instructed  not  to  impute  the 
nor  where  the  utmost  that  is  established  same  as  negligence  to  the  defendant, 
by  the  plaintiff's  evidence  is  that  the  and  they  should  find  for  the  defendant." 
device  of  blocking  is  still  an  experiment.  The  decision  of  the  territorial  court  in 
and  of  doubtful  practicability  (Ghicaqo,  this  case  is  reported  in  (1890)  0  Utah, 
B.  &  Q.  R.  Go.  V.  Smith  [1885]  18  111.  319,  23  Pae.  751,  where  it  was  held  neg- 
App.  119;  Chicngo.  R.  I.  &  P.  R.  Co.  ligence  not  to  have  blocking.  BourgeavJ.t 
V.  Lonergan  [ISSOj'  118  111.  41,  7  N.  E.  v.  Grand  Trunk  R.  Go.  (1891)  Mont.  L. 
55 ) .  In  the  latter  case  the  court  said :  R.  5  Super.  Ct.  249,  possibly  depends  on 
"It  must  appear,  before  the  defendant  the  same  considerations  as  the  above- 
can  be  held  liable,  that  the  switch  or  cited  cases,  but  its  rationale  is  not  ap- 
turn-out,  as  constructed  and  used,  was  parent  from  the  very  brief  judgment, 
not  reasonably  safe,  or  that  it  was  not  "  In  Euhn  v.  Missouri  P.  R.  Co. 
constructed  with  the  usual  care  and  (1887)  92  Mo.  440,  4  S.  W.  937,  it  was 
skill.  An  employer  is  not  required  to  held  that  the  question  whether  the 
change  his  machinery  in  order  to  ajiuly  company  was  negligent  in  maintaining 
or  adopt  every  new  invention.  The  a  gviard  rail  without  blocking  could  not 
fact  that  a  few  of  the  railroads  of  be  resolved  merely  by  showing  how 
the  country  have  adopted  this  nevf  de-  many  roads  used  blocks.  It  was  held 
vice,  or  that  the  defendant  has  used  it  in  Austin  v.  Chicago,  R.  I.  &  P.  R.  Go. 
on  a  part  of  its  road,  is  not  enough  to  (1895)    93   Iowa,  236,  61    N.    W.    849, 
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A  conception  sometimes  relied  upon  has  been  tliat  the  risk  created 
by  the  unblocked  frog  was  obvious,  and  therefore  assumed.  lu  one 
case,  this  seems  to  stand  as  the  specific  and  differentiating  reason  upon 
which  recovery  was  denied.^*  But  most  of  the  decisions  in  which 
phraseology  indicative  of  the  conception  is  employed  emanate  from 
courts  of  which  at  least  a  part  would  deny  the  master's  liability,  even 
apart  from  this  consideration.^" 

In  the  case  of  an  inexperienced  minor,  it  is  the  duty  of  a  railway 
company  to  warn  him  as  to  the  risks  incident  to  unblocked  frogs. ^^ 

Where  a  railway  company  has  been  in  the  habit  of  blocking  its 
guard  rails  at  some  particular  place,  there  is  a  special  ground  for 
charging  it  with  negligence  in  failing  to  replace  the  blocking,  when 
forced  out  by  accident ;  but,  even  conceding  there  is  a  duty,  under  such 
circumstances,  to  see  that  the  blocking  is  restored,  it  is  plain  that, 
upon  general  principles,  the  servant  cannot  recover  for  an  injury 
caused  by  the  want  of  the  blocking,  in  the  absence  of  evidence  showing 
that  it  had  been  displaced  so  long  that  the  company  might,  by  the  ex- 
ercise of  reasonable  care,  have  discovered  its  absence.^^ 

Negligence  cannot  be  inferred  merely  from  the  fact  that  the  track 
would  have  been  safer  if  a  different  kind  of  rail  had  been  used  for  a 
guard  rail.^^ 

d.  Side  tracks  and  yards. — (See  also  subd.  h,  infra.) — As  sidings 
with  their  appurtenances  of  switches,  turntables,  etc.,  are  essential  to 
the  operation  of  the  main  line  of  a  railroad  company,  the  duty  of  the 
master  in  regard  to  their  construction  and  maintenance  is  the  same  as 
that  which  is  incumbent  on  him  with  respect  to  the  main  line  itself.^* 

that  an  instruction  was  correct,  which  392,   .51    N.    B.    920    (unblocked   frog)  ; 

declared  that  a  brakeman,  who  was  in-  Burnham  v.  Concord  &  M.  R.  Co.  (1896) 

jured  through   catching  his    foot    in    a  68  N.  H.  567,  44  Atl.  750;   Narramore 

space  left  unfilled  between  the  ties  on  v.   Cleveland,   C.   C.   &    St.    L.    R.    Co. 

each  side  of  the  bars  of  a,  switch,  was  (1899)   48  L.  R.  A.  68,  37  C.  C.  A.  499, 

not  precluded  from  recovering  by  proof  96  Fed.  298. 

that  this  arrangement  was  customary.  "  Davis  v.  St.  Louis,  I.  M.  &  8.  R.  Co. 

^'Rush  V.  Missouri  P.  R.  Co.    (1887)  (1890)   53  Arlc.  117,  7  L.  R.  A.  283,  13 

36  Kan    129,  12  Pac.  582.  S.  W.  80;  S.  C.   (1892)   55  Ark.  462,  18 

^Southern    P.    Go.  v.    Seley    (1894)  S.   W.    628    (action  by   father   of   serv- 

152  U.  S.  145,  38  L.  ed.  391,  14  Sup.  Ct.  ant). 

Ren    530  •  Avvel  v.  Buffalo,  N.  Y.  &  P.  ~  Hashms  v.  New  York  C.  &  H.  R.  R. 

R    Co     (l888)    111  N.  Y.  550,  19  N.  E.  Co.   (1894)   79  Hun,  159,  29  N.  Y.  Supp. 

93-    Illinois    C.     R.     Co.     v.     Campbell  274.     See  chapter,  x.,  post. 

n8971    170   111     163,    49    N.    E.    314;  -^  Smith  v.  St.  Louis,  K.   G.  &  N.  R. 

Ames  V     Lahe    Shore    &    M.  8.    R.  Co.  Go.   (1878)  69  Mo.  32,  33  Am.  Rep.  484. 

(1893)  135  Ind.  363,  35  N.  E.  117;  '^  Elmer  v.  Locke  (1883)  135  Mass. 
Sheets  v    Chicago    &    I.    Coal    R.    Co.  575,   where  a  brakeman   was    held    en- 

(1894)  139  Ind.  682,  39  N.  E.  154;  Mc-  titled  to  maintain  an  action  for  injuries 
Ginnis  v  Canada  Southern  Bridge  Go.  occasioned  by  the  fall  of  a  trestlework, 
(1882)  49  Mich.  466,  13  N.  W.  819;  supporting  a  portion  of  a  spur  track, 
■^dbash  R   Co.  v.  Ray   (1898)   152  Ind.  which  was  intended  for  use  for  an  in- 
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70.  Objects  alongside  and  dangerously  near  the  track. — (See  also 
§  86,  post.) — a.  Conditions  held  to  import  negligence. — One  line 
of  decisions  proceeds  upon  the  theory  that  a  jury  is  wari'anted  in  find- 
ing a  railway  company  to  be  guilty  of  negligence  in  maintaining  struc- 
tures or  other  fixed  objects  so  near  its  track  that  employees  are  in  dan- 
ger of  being  struck  by  them,  while  performing  duties  which  require 
them  to  place  their  persons  outside  of  locomotives  or  cars.-'     The  posi- 


definite  period  of  time.  The  court  here 
distinguished  the  degrees  of  care  re- 
quired in  the  case  of  permanent  and 
temporary  structures.  Where  new  en- 
gines are  put  into  use,  so  much  larger 
than  those  for  which  a  turntable  was 
originally  constructed  that,  when  they 
are  being  turned,  they  are  liable  to  be 
struck  by  engines  passing  on  aji  adja- 
cent track,  it  is  the  duty  of  the  company 
to  make  such  corresponding  changes  in 
the  track  and  turntable  as  will  render 
the  handling  of  the  larger  engines  rea- 
sonably safe.  Lake  Shore  &  M.  8.  R. 
Go.  V.  Fitzpatrick  (1877)  31  Ohio  St. 
479.  The  want  of  an  ash  pit  on  a  short 
branch  line  does  not  import  negligence. 
Seldomridge  v.  Chesapeake  &  0.  R.  Go. 
(1899)   46  W.  Va.  569,  33  S.  E.  293. 

It  is  negligence  not  to  provide  a  pit, 
over  which  to  place  engines  while  they 
are  being  cleaned.  South  Florida  R.  Go. 
V.  Weese  (1893)  32  Fla.  212,  13  So.  436. 
It  is  for  the  jury  to  say  whether  it  was 
negligence  to  construct  a  split  switch 
with  the  rails  about  3%  inches  apart, 
so  that  they  were  likely  to  catch  a 
brakeman's  foot,  the  evidence  being  that 
they  could  have  been  set  within  2J 
inches  of  each  other.  Brooke  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1890)  81  Iowa, 
504,  47  N.  W.  74. 

On  the  other  hand,  it  is  not  negligent 
to  maintain  a  ground  switch  of  the  or- 
dinary pattern,  and  so  constructed  that 
it  may  be  worked,  without  danger  from 
passing  trains,  by  a  servant  standing 
midway  between  the  rail  which  it  shifts 
and  the  adjacent  track.  Randall  v. 
Baltimore  R.  Go.  (1883)  109  U.  S.  478, 
27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322. 
Nor  is  it  negligent  to  change  a  patent 
switch  to  a  common  switch  at  a  place 
where  the  condition  of  the  grades,  etc., 
affords  good  reasons  for  believing  the 
latter  kind  to  be  the  safer.  Piper  v. 
New  York  G.  &  U.  R.  R.  Go.  (1874)  56 
N.  Y.  630.  Where  there  is  no  uniform 
rule  on  the  subject,  the  location  of  a 
switch  stand  on  the  same  side  of  the 
main  track  as  the  siding  into  which  the 


trains  are  switched  is  not  negligence. 
Orattis  v.  Kansas  Gity,  P.  &  G.  K.  Go. 
(1900)  153  Mo.  381,  48  L.  R.  A.  399,  55 
S.  W.  108.  The  want  of  a  light  on  a 
switch  has  been  denied  to  be  negligence 
as  to  a  switchman  who  has  occasion  to 
cross  a  track  in  a  yard,  the  ground  re- 
lied upon  being  the  absence  of  any  evi- 
dence of  a  general  usage  requiring  such 
a  safeguard.  Grant  v.  Union  P.  R.  Co. 
(1891)  45  Fed.  217.  Contrast  Illinois 
ease  cited  in  §  68   (d),  ante. 

^  Bryce  v.  Chicago,  M.  <&  St.  P.  R.  Go. 
(1897)  103  Iowa,  665,  72  N.  W.  780 
(bolt  in  bridge  truss  caught  brake- 
man's  clothing,  while  he  was  proceed- 
ing, in  compliance  with  the  company's 
rules,  to  release  the  brakes )  ;  Texas  M. 
R.  Co.  V.  Taylor  (1898;  Tex.  Civ.  App.) 
44  S.  W.  892  (1899)  53  S.  W.  362 
(fireman  struck  by  side  of  bridge)  ; 
Rolel  V.  Chicago,  M.  &  St.  P.  R.  Go. 
(1886)  35  Minn.  84,  27  N.  W.  305 
(trestle  of  side  track  14  inches  from 
cars)  ;  Fort  Worth  &  D.  C.  R.  Co.  v. 
Graves  (1893;  Tex.  Civ.  App.)  21  S. 
W.  606)  (brakeman  knocked  from  the 
train  by  one  of  the  stays  of  a  bridge 
while  he  was  climbing  a  ladder  on  the 
side  of  a  box  car,  on  a  dark,  cold  morn- 
ing, in  response  to  the  usual  signal, 
and  in  the  prudent  discharge  of  his 
duty,  as  the  train  was  passing  over  the 
bridge,  the  accident  being  due  to  the 
fact  that  the  track  was  negligently 
placed  nearer  to  that  side  of  the  bridge 
than  to  the  other)  ;  Pidcook  v.  Union 
P.  R.  Co.  (1888)  5  Utah,  612,  1  L.  R. 
A.  131,  19  Pac.  191  (switch  stand 
within  10  inches  of  passing  cars)  ; 
Southern  Kansas  R.  Go.  v.  Michaels 
(1896)  57  Kan.  474,  46  Pac.  938  (ar- 
row of  switch  stand,  when  turned,  was 
9  inches  from  cars)  ;  Bonner  v.  La  None 
(1891)  80  Tex.  117,  15  S.  W.  803  (same 
facts)  ;  Boss  v.  Northern  P.  R.  Co. 
(1891)  2  N.  D.  128,  49  N.  W.  655  (tar- 
get so  close  as  sometimes  to  come  into 
contact  with  passing  trains)  ;  Golf  v. 
Chicago,  St.  P.  M.  d  0.  R.  Go.  (1894) 
87  Wis.  273,  58    N.    W.    408     (switc^ 
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tion  taken  is  that  railway  companies  have  no  right  to  place  structures, 
for  any  purpose,  so  near  the  track  that  the  slightest  indiscretion  on 
the  part  of  the  employee  will  prove  fatal.^     From  this  point  of  view 

stand  7i  inches  from  cars;  considerably  New  York  rule)  ;  Whipple  v.  New 
closer  than  other  stands  in  the  same  York,  N.  H.  &  B.  B.  Co.  (1896)  19  K. 
yard)  ;  Pennsylvania  Go.  v.  Finney  I.  587,  35  Atl.  305  (telegraph  pole)  ; 
(1896)  145  Ind.  551,  42  N.  E.  816  Crandall  v.  New  York,  N.  3.  &  B.  B. 
(water  plug);  Ohioago  &  A.  R.  Go.  v.  Co.  (1896)  19  E.  I.  594,  35  Atl.  307 
Stevens  (1901)  189  111.  226,  59  N.  E.  (telegraph  pole  near  side  track);  Ghi- 
577,  Afarming  (1900)  91  111.  App.  171,  cago  &  I.  R.  Co.  v.  Bussell  (1878)  91 
Affirmed  (1901)  189  111.  226,  59  N.  E.  111.  298,  33  Am.  Rep.  54  (telegraph  pole 
577  (footboard  outside  coal  shed)  ;  Chi-  within  18  inches  of  cars)  ;  Belfrich  v. 
cago,  R.  I.  &  P.  R.  Go.  v.  Clark  (1883)  Ogden  City  B.  Go.  (1891)  7  Utah,  186, 
108  111.  113  (platfoma  10  inches  from  26  Pao.  295  (telegraph  pole  12  to  18 
outside  of  cars;  actual  ruling  was  that  inches  from  track)  ;  East  Tennessee,  V. 
an  instruction  was  erroneous  which  de-  &  O.  B.  Co.  v.  Bead  (1893)  92  Ga.  723, 
Glared  that  the  company  was  liable  if  18  S.  E.  976  (danger  signal  post)  ;  Cen- 
the  platform  was  dangerous,  thus  ig-  tral  Trust  Co.  v.  East  Tennessee,  V.  & 
noring  the  question  whether  it  was  O.  B.  Go.  (1895)  73  Fed.  661  (station 
known  to  be  dangerous)  ;  Perigo  v.  Chi-  limit  board)  ;  Illinois  C.  B.  Co.  v. 
cago,  B.  I.  &  P.  B.  Co.  (1879)  52  Iowa,  Welch  (1869)  52  111.  183,  4  Am.  Rep. 
276,  3  N.  W.  43  (platform  dangerously  593  (projecting  awning,  outer  edge  of 
close)  ;  Kelleher  v.  Milwaukee  &  N.  B.  which  was  almost  directly  above  the 
Co.  (1891)  80  Wis.  584,  50  N.  W.  942  sides  of  the  cars)  ;  Salem  Stone  &  Lime 
(coal  shed  near  side  track);  Illinois  &  Co.  v.  Griifin  (1894)  139  Ind.  141,  38 
St.  L.  B.  Co.  V.  Whalen  (1886)  19  111.  N.  E.  411  (structure  close  to  tram 
App.  116  {shed)  ;  Chicago,  R.  I.  <&  P.  R.  car  line);  Woodell  v.  West  Vir- 
Co.  V.  Cleveland  (1900)  92  111.  App.  308  ginia  Improv.  Co.  (1893)  38  W.  Va.  23, 
(flag  shanty)  ;  Johnson  v.  St.  Paul,  M.  17  S.  E.  386  (projecting  bough  of 
d  M.  R.  Co.  (1890)  43  Minn.  53,  44  N.  tree)  ;  Stackman  v.  Chicago  &  N.  W.  R. 
W.  884  (signal  post);  Arabello  v.  San  Co.  (1891)  80  Wis.  428,  50  N.  W.  404 
Antonio  &  A.  P.  R.  Co.  (1889;  Tex.)  (bank  injured  a  servant  while  pushing 
11  S.  W.  913  (stake)  ;  Neto  York,  C.  &  a,  car  along  the  track;  fact  that  road 
St.  L.  B.  Co.  V.  Ostman  (1896)  146  Ind.  was  in  course  of  construction  held  to  be 
452  45  N.  E.  651,  Reversing  on  rehear-  immaterial  here)  ;  Georgia  P.  R.  Co.  v. 
ing'  (1895)  41  N.  E.  1037  (cattle  Davis  (1891)  92  Ala.  300,  9  So.  252 
ohute);  Dorsey  v.  Phillips  &  0.  Gonstr.  (large  rock).  In  Walker  v.  Reding- 
Co.  (1877)  42  Wis.  583  (cattle  chute);  ton  Lumber  Co.  (1893)  86  Me.  191,  29 
Alien  V.  Burlington,  G.  R.  &  N.  R.  Co.  Atl.  979,  a  skidway  2i  feet  from  side  of 
(1882)  57  Iowa,  623,  11  N.  W.  614  car  was  apparently  regarded  by  bench 
(1884)  64  Iowa,  94,  19  N.  W.  807  (cat-  and  bar  as  a  negligent  arrangement; 
tie  chute )  ;  Keist  v.  Chicago,  G.  W.  but  the  servant's  action  failed  because 
B.  Go.  (1899)  110  Iowa,  32,  81  N.  W.  he  was  struck  by  it  when  needlessly 
181  (cattle  chute)  ;  Phelps  v.  Chicago  hanging  down  below  the  car  to  see 
£  W  M  B.  Co.  (1899)  122  Mich.  171,  whether  the  wheels  were  sliding  after 
81  N.  W.  101  (1900)  121  Mich.  178,  84  he  had  set  the  brakes.  Where  the  evi- 
N.  W.  66  (fish  chute;  see,  as  to  this  dence  shows  that  it  is  the  general  cus- 
case    §  58    note  5,  ad  finem)  ;   Murphy    tom  of  brakemen  to  pass  up  and  down 

V  Wabash  B.  Co.  (1893)  115  Mo.  Ill,  the  sides  of  cars  in  motion,  and  jump 
21  S  W.  862  (cattle  guard  fence  18  off  to  open  or  close  switches,  a  railway 
inches  from  locomotive)  ;  Bouston  &  T.  company  is  bound  to  locate  its  struc- 
B  Co  V  Oram  (1878)  49  Tex.  341  tures  along  the  track  with  reference  to 
(water  tank  closer  than   usual)  ;   Ball    this  custom,  at  all  places  where  it  may 

V  Union  P.  B.  Go.  (1883)  5  McCrary,  reasonably  anticipate  that  brakemen 
257  16  Fed.  744  (telegraph  pole  12  will  have  occasion  to  alight  for  this 
inches  from  locomotive )  ;  Benthin  v.  purpose.  Flanders  v.  Chicago,  St.  P. 
Tew  York  C.  &  B.  B.  B.  Go.  (1897)  24  M.  &  0.  B.  Go.  (1892)  51  Minn.  193  53 
At)D  Div  303,  48  N.  Y.  Supp.  503  (tel-  N.  W.  544  (eaves  of  section  house), 
eeraph  pole  4  inches  from  passing  loco-  '  Chicago,  B.  &  Q.  B.  Co.  v.  Qregory 
motive     But  see  note  5,  infra,  as  to    (1871)    58  111.  272    (mail  catcher).  In 
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the  test  of  the  company's  negligence  will  be,  whether  the  structure  or 
other  object  which  caused  the  injury  was  dangerous  or  unsafe  to  per- 
sons operating  its  trains,  when  they  were  exercising  what  was,  under 
the  circumstances,  ordinary  care.^ 

The  servant's  excusable  ignorance  of  the  conditions  and  the  result- 
ing risks  is  adverted  to  in  many  of  the  cases  in  which  the  company  has 
been  held  liable ;  *  but,  so  far  as  regards  the  courts  with  which  we  have 
to  deal  in  this  subdivision,  this  element  is  merely  corroborative  in  its 
significance,  instead  of  being  differentiating,  as  is  the  case  in  the  ju- 
risdictions dealt  with  in  the  next  subdivision. 

Two  cases  in  which  the  action  was  held  not  to  be  maintainable, 
the  only  ground  assigned  for  the  decision  being  that  the  risk  was  pat- 
ent, and  therefore  assumed,  are  somewhat  difficult  to  classify.^  Ob- 
viously, such  a  reason  is  consistent  either  with  the  hypothesis  that  the 
court  was  applying  the  theory  exemplified  in  the  next  subdivision,  or 
with  the  hypothesis  that  it  was  intended  to  assert  the  doctrine  that,  al- 
though there  was  a  breach  of  duty,  the  risk  arising  therefrom  had  been 
undertaken  by  the  servant.     In  view  of  the  other  Texas  decisions  al- 


WUpple  V.  New  York,  S.  H.  &  H.  B. 
Co.  (1896)  19  R.  I.  587,  35  Atl.  305, 
the  court  expressly  rejected  the  doctrine 
referred  to  in  the  next  subdivision,  via., 
that,  as  the  danger  of  contact  with 
structures  of  this  kind  is  a  matter  of 
common  knowledge,  and  as  they  are  ob- 
jects plainly  visible,  their  presence  is 
at  once  suggestive  of  danger;  and  that 
the  risk  of  being  hit  by  them  is,  there- 
fore, an  obvious  danger,  and  one  as- 
sumed by  the  plaintiff  when  he  entered 
into  the  service. 

=  New  York,  C.  &  St.  L.  R.  Go.  v.  Ost- 
man  (1896)  146  Ind.  452,  45  N.  E.  651. 
In  Pennsylvania  Co.  v.  Finney  (1896) 
145  Ind.  551,  42  N.  E.  816,  a  servant 
injured  by  a  water  plug  was  not  al- 
lowed to  recover,  for  the  reason  that 
there  was  no  evidence  to  show  that  he 
had  been  careful.  But  the  result  would 
doubtless  have  been  different  in  a  state 
where  the  burden  of  proving  contribu- 
tory negligence  lies  on  the  defendant. 
The  instructions  to  the  jury,  in  a  case 
of  this  kind,  should  express  the  notion 
that  the  defendant  was  negligent  if  the 
structure  in  question  was  dangerous  to 
a  person  exercising  ordinary  care. 
Qould  V.  Chicago.  B.  &  Q.  R.  Co.  (1885) 
66  Iowa,  590,  24  N.  W.  227  (disapprov- 
ing of  an  unqualified  instruction  to  the 
effect  that,  if  the  jury  found  that  the 
water  column  which  caused  the  injury 


was  placed  in  such  close  proximity  to 
the  track  as  to  be  dangerous  to  the  per- 
sons operating  the  trains,  they  would 
be  justified  in  finding  that  defendants 
were  guilty  of  negligence  in  its  loca- 
tion). 

'Bonner  v.  La  None  (1891)  80  Tex. 
117,  15  S.  W.  803;  Boss  v.  Northern  P. 
R.  Co.  (1891)  2  N.  D.  128,  49  N.  W. 
655  (proximity  of  switch  stand  showed 
a  breach  of  company's  own  rules)  ;  Chi- 
cago, R.  I.  <f-  P.  R.  Co.  V.  Clark  (1882) 
11  111.  App.  104  (platform)  ;  Eoioston 
&  T.  R.  Go.  V.  Oram  (1898)  49  Tex.  341 

(structure  closer  than  usual)  ;  Ft. 
Worth  &  D.  C.  R.  Go.  v.  Graves  (1893; 
Tex.  Civ.  App.)  21  S.  W.  606  (structure 
closer  than  usual)  ;  Golf  v.  Chicago,  St. 
P.  M.  £  0.  R.  Co.  (1894)  87  Wis.  273, 
58  N.  W.  408  (same  facts)  ;  Interna- 
tional &   0.   N.  R.    Co.    V.    Stephenson 

(1899)  22  Tex.  Civ.  App.  220,  54  S.  W. 
1086  (crane,  which  was  here  7  inches 
closer  to  the  track  than  any  other  simi- 
lar structure  on  the  line). 

'■Gibson  v.  Erie  R.  Go.  (1875)  63  N. 
Y.   450,   20   Am.     Rep.    552,     Reversing 

(1875)  5  Hun,  31  (projecting  roof  of 
shed)  ;   Missouri  P.  R.   Co.    v.    Somers 

(1888)   71  Tex.  700,  9  S.  W.  741,  S.  C. 

(1890)  78  Tex.  439,  14  S.  W.  779  (cat- 
tle guard  struck  brakeman  while  en- 
deavoring to  repair  a  defective  brake). 
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ready  cited,  the  latter  hypotliesis  seems  certainly  to  be  the  correct  one 
with  respect  to  the  second  of  the  cases  cited.  That  it  is  also  the  cor- 
rect one  in  respect  to  tlie  jSTew  York  case  might  seem  to  be  a  reasonable 
deduction  from  some  of  the  decisions  of  this  court  in  the  analogous  in- 
stance of  overhead  bridges.  See  next  section.  On  the  other  hand, 
the  fact  that  the  English  decision  in  Seymour  v.  Maddox^  is  cited 
with  approval  would  rather  point  to  the  conclusion  that,  in  the  opinion 
of  the  court,  there  was  not  even  a  prima  facie  liability. 

b.  Cofiditions  held  not  to  import  negligence. — In  some  of  the  cases 
in  which  the  maintenance  of  structures  of  this  description  has  been 
denied  to  be  culpable,  the  controlling  factor  is  the  servant's  presumed 
comprehension  of  the  risks  created  by  those  structures.  This  circum- 
stance is  regarded  as  justifying  one  or  other,  or  both,  of  two  infer- 
ences, either  of  which  is  fatal  to  the  right  to  maintain  the  action,  viz., 
that  there  is  no  duty  to  change  the  conditions  from  which  known  risks 
arise''  (see  chapter  vii.^  ante),  or  that  the  servant  is  able  to  protect 
himself,  and  if  he  did  not  do  so,  must  have  been  himself  guilty  of  neg- 
ligence^ (see  chapter  iv.^  ante). 

"  (1851)   16  Q.  B.  32C,  20  L.  J.  Q.  B. 
N.  S.  327,  15  Jur.  723. 

^  M'GMe   V.     North     British    R.     Go. 

(1887)   14  Sc.  Sess.  Cas.  4th  series,  499 

(side  of  bridge)  ;  Love  joy  v.  Boston  & 
L.  R.  Corp.  (1878)  125  Mass.  79,  28 
Am.  Eep.  206  (engineer  struck  by  a 
single  post  as  he  was  leaning  out  of  his 
cab  to  look  for  a  signal)  ;  Thain  v.  Old 
Colony  R.  Co.  (1892)  161  Mass.  353,  37 
ISr.  E.  309  (similar  accident,  the  ob- 
struction being  a  temporary  post  put  up 
as  a.  support  for  a  ti-estle)  ;  Fish  v. 
Fitchburg  R.  Co.  (1893)  158  Mass.  238, 
33  N.  E.  510  (brakeman  getting  down 
by  a  ladder  on  the  side  of  the  car — the 
only  one  on  it — was  struck  by  a  pro- 
jecting awning)  ;  Hall  v.  Wakefield  & 
S.  Street  R.  Co.  (1901)  178  Mass.  98, 
59  N.  E.  668  (tree  close  to  street  rail- 
way track)  ;  Austin  v.  Boston  &  M.  R. 
Co.  (1895)  164  Mass.  282,  41  N.  E.  288 
(brakeman  proceeding  to  mount  ladder 
to  set  brakes  was  struck  by  a  gate- 
post )  ;  Bell  V.  yen-  York.  N.  H.  &  E.  R. 
Co.  (1897)  108  Mass.  443,  47  N.  E.  118 
(brakeman,  while  descending  a  side  lad- 
der, was  struck  by  a  bridge  pillar)  ; 
Goodes  V.  Boston  &  A.  R.  Co.  (1894) 
162  Mass.  287,  38  N.  E.  500  (switch 
close  to  track  not  a  trap  as  to  a  brake- 
man  engaged  in  coupling)  ;  Coombs  v. 
Fitchburg  R.  Co.  (1892)  156  Mass.  200, 
30  N.  E.  1140   (switchman,  while  turn- 


ing a  switch,  stood  between  it  and  the 
track  and  was  struck  by  the  ears)  ; 
Kelly  V.  Baltimore  R.  Co.  (1887;  Pa.) 
11  Atl.  659  (oil  house  clearing  cars  by 
some  8  inches).  See  also  the  cases 
cited  in  note  5,  supra,  and  compare 
the  similar  decisions  under  that  section 
of  the  Massachusetts  employers'  liabil- 
ity act  which  gives  the  servant  a  right 
to  recover  for  injuries  caused  by  "defect 
in  the  ways,  etc."  In  Thain  v.  Old  Col- 
ony R.  Co.  (1892)  161  Mass.  353,  37 
N.  E.  309,  the  Massachusetts  court 
qualified  its  doctrine  by  the  following 
remark:  "We  assume  that  the  rule  is 
not  so  strict  in  the  case  of  employees 
whose  duties  may  require  them  not  to 
confine  themselves  within  the  same  line 
at  all  times.  ...  It  may  be  that 
they  ought  not  to  be  held  to  take  the 
risk  of  things  4  feet  off,  in  all  cases." 
In  view  of  the  circumstances  under 
which  the  injuries  were  received,  in  the 
cases  cited  above,  it  is  difficult  to  as- 
sign any  reasonable  meaning  to  these 
words  which  is  compatible  with  the  con- 
clusion that  the  servant  was  debarred 
from  recovery. 

'  Sheeler  v.  Chesapeake  &  0.  R.  Co. 
(1885)  81  Va.  188,  59  Am.  Rep.  654; 
Bellons  V.  Pennsylvania  &  N.  Y.  Canal 
&  R.  Co.  (1893)  157  Pa.  51,  27  Atl.  685 
(bridge  approached  by  curve,  which 
communicated  a  swaying  motion  to  the 
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The  courts  wliicli  take  this  position  concede  that  the  case  is  for  the 
jury,  where  the  servant  may,  upon  the  evidence,  have  been  excusably 
ignorant  of  the  risk.® 

Other  cases  turn  upon  the  general  principle  developed  in  chapter 
v.^  ante,  which  is  supposed  to  justify  the  conclusion  that  a  railway 
company  must  be  allowed  to  use  its  own  discretion  as  to  the  kind  of 
bridges  it  will  use,  and  when,  and  under  what  circumstances  they  will 
remove  or  replace  them,  and  that  it  cannot  be  required  to  condemn  a 
bridge  which  is  without  fault  in  its  plan,  or  defect  in  its  structure, 
while  it  is  in  good  repair,  and  safe  for  the  passage  of  trains,  simply 
because  some  expert  pronounces  it  not  to  be  as  good  or  convenient  as 
some  other  kind.-'-'' 

In  several  decisions,  one  of  the  controlling  considerations  relied 
upon  has  been  that  the  maintenance  of  the  dangerous  object  did  not 
import  negligence,  for  the  reason  that  it  was  placed  in  a  position 
which  the  common  tisage  of  other  railway  companies  sanctioned.-'^ 
See  §  44,  ante.  But  this  circumstance  would  not  be  conclusive  in  all 
courts.     See  §  50,  ante. 


engine,  th-us  reducing  the  distance  be- 
tween the  side  of  the  locomotive  and  the 
bridge,  and  making  greater  care  neces- 
sary in  entering  it ) .  This  seems  to  be 
the  actual  rationale  of  two  Georgia  de- 
cisions, in  which  recovery  was  denied  on 
the  ground  that  the  plaintiff  was  negli- 
gent in  leaning  out  of  a  car  at  the  time 
and  place  in  question  without  keeping 
a  proper  lookout.  Atlanta  &  W.  P.  R. 
Co.  V.  Well  (1878)  61  Ga.  586  (water 
tank)  ;  Sundy  v.  Savannah  Street  R.  Go. 
(1895)  96  6a.  819,  23  S.  E.  841.  The 
phraseology  used  in  the  latter  case  is, 
however,  somewhat  peculiar,  viz.,  that, 
although  a  street  railway  company  is 
negligent  in  locating  a  post  very  near 
the  track,  it  is  not  relatively  negligent 
as  to  a  motorman  killed  by  colliding 
with  such  post  while  riding  on  the  step 
of  the  front  platform  of  such  car,  lean- 
ing outward  and  looking  backward  un- 
derneath the  car,  while  under  no  neces- 
sity or  duty  to  be  in  that  position.  In 
another  Georgia  ease  where  the  plain- 
tifif  failed  to  recover.  Wolf  v.  East  Ten- 
nessee, V.  &  G.  R.  Go.  (1891)  88  Ga. 
210,  14  S.  E.  199  (mail  crane),  the  pre- 
cise grounds  of  the  decision  denying 
negligence  are  not  mentioned. 

"  As,  where  he  was  struck  by  a  signal 
post  closer  than  usual  to  the  track 
[Seanlon  v.  Boston  &  A.  R.  Go.  [1888] 
147  Mass.  484,  18  N.  E.  209) ;  or  by  a 


telegraph  pole,  the  evidence  showing 
that  there  was  no  other  like  obstruction 
along  the  road  from  which  plaintiff 
might  have  been  charged  with  notice  of 
danger.  Potter  v.  Detroit,  G.  E.  &  M. 
R.  Go.  (1899)  122  Mich.  179,  81  N.  W. 
80.  (Judgment  was  reversed  on  re- 
hearing [1900]  122  Mich.  205,  82  N.  W. 
245,  but  this  ruling  was  not  modified.) 
In  Wood  V.  Louisville  &  N.  R.  Go. 
(1898)  88  Fed.  44,  the  court,  in  allow- 
ing the  plaintiff  to  recover  for  an  in- 
jury caused  by  a  cattle  chute,  distin- 
guished such  a  ease  from  those  of  low 
bridges,  etc.,  on  the  ground  that  it  was 
not  a  structure,  the  danger  of  which 
was  apparent. 

^"Illick  V.  Flint  &  P.  M.  R.  Go. 
(1888)  67  Mich.  632,  35  N.  W.  708 
(bridge  13  ft.  4  in.  wide  between  the 
trestles;  plaintiff  injured  while  climb- 
ing up  a  car  ladder ) .  Stewart  v.  New- 
port News  &  M.  Valley  Go.  (1890)  86 
Va.  988,  11  S.  E.  885   (cattle  chute). 

^  Sisco  V.  Lehigh  &  H.  River  R.  Co. 
(1895)  145  N.  Y.  296,  41  N.  E.  90 
(mail  crane)  ;  Soidmore  v.  Milwaukee, 
L.  8.  &  W.  R.  Co.  (1894)  89  Wis.  188, 
61  N.  W.  765  ("clearing  post"  between 
main  and  side  tracks)  ;  Sheeler  v.  Ches- 
apeake &  0.  R.  Co.  (1885)  81  Va.  188, 
59  Am.  Rep.  654  (side  of  railway 
bridge)  ;  Pahlan  v.  Detroit,  G.  B.  &  M. 
R.  Co.   (1899)   122  Mich.  232,  81  N.  W. 
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c.  Convenience  or  necessity  as  justifying  elements. — The  courts 
mentioned  in  subd.  a,  supra,  naturally  take  tlie  ground  that  railway 
companies,  in  erecting  structures  required  for  the  ti'ansaction  of 
their  business  as  common  carriers,  are  bound  to  consider  the  safety 
of  their  employees  as  well  as  their  own  convenience.^^  Under  the 
doctrine  adopted  by  the  courts  mentioned  in  subd.  b,  this  element  is 
plainly  immaterial  either  one  way  or  the  other. 

In  the  decisions  of  the  first-mentioned  group  of  courts,  the  fact  that 
an  unnecessary  risk  was  created  by  the  position  of  the  structure  in 
question  is  sometimes  emphasized. -^^  And  it  seems  clear  that  if  there 
is  any  reasonable  doubt  as  to  a  real  and  actual  necessity  for  placing 
the  structure  in  question  in  the  position  where  it  caused  the  injury, 
the  negligence  of  the  company  must  be  primarily  an  issue  for  the 
jury,  in  all  jurisdictions  where  the  servant's  knowledge  of  the  condi- 
tions merely  lets  in  the  defenses  of  an  assumption  of  the  risk  or  con- 
tributory negligence,  and  is  not  a  circumstance  which,  of  itself,  nega- 
tives a  breach  of  duty.^*   Compare  §  23a,  ante,  and  subd.  c  of  the  fol- 


lowing section. 

103  (coal  bin)  ;  Murray  v.  2Vew  Torh 
C.  d  n.  R.  R.  Co.  (1900)  55  App.  Div. 
344,  66  N.  Y.  Supp.  856  (water  plug)  ; 
Bell  V.  Hew  York,  N.  B.  (&  H.  R.  Go. 
(1897)  168  Mass.  443,  47  N.  E.  118  (no 
evidence  that  pillar  of  bridge  was  unus- 
ually close  to  the  track).  In  Wilson 
V.  Louisville  &  N.  K.  Co.  (1887)  85  Ala. 
269,  4  So.  701  (supply  pipe  of  water 
tank),  the  ease  was  held  to  be  for  the 
jury  because  the  evidence  of  conformity 
to  usage  was  not  conclusive. 

"Murphy  v.  Wabash  R.  Co.  (189'2) 
115  Mo.  Ill,  21  S.  W.  862  (suitability 
of  structures  for  the  purpose  of  the 
company's  business  not  enough  to  excuse 
it)  ;  Allen  v.  Burlington,  C.  R.  &  N.  R. 
Co.  (1882)  57  Iowa,  623,  II  N.  W.  614 
(1884),  64  Iowa,  94,  19  N.  W.  807  (ap- 
proving the  refusal  of  an  instruction 
requested  by  defendant,  that  it  "had  the 
right  to  construct  its  cattle  chute  in 
such  manner,  and  in  such  close  proxim- 
ity to  the  railroad  track,  as  would  best 
subserve  its  purpose  in  safely  loading 
and  unloading  live  stock").  In  Dorsey 
V.  Phillips  &  C.  Constr.  Co.  (1877)  42 
Wis.  583,  the  court,  in  upholding  a  ver- 
dict for  a  brakeman  who  had  been 
struck  by  a  cattle  chute,  said:  "It 
may  be  that  the  cattle  chute  was  con- 
structed with  a  view  to  the  exclusive 
use  of  cars  having  ladders  on  the  ends 
only;   in  which  case  it  might  have  in- 


volved no  special  danger.  In  that  view, 
it  might  have  become  dangerous  by  the 
use  of  cars  having  ladders  on  their  sides 
only.  The  use  of  cars  of  the  latter  de- 
scription, assuming  the  consequent  dan- 
ger of  the  cattle  chute,  made  it  an  im- 
mediate duty  to  remove  the  cattle  chute 
or  change  its  structure.  It  may  be  that 
it  was  built  with  a  view  to  the  use  of 
cars  of  both  descriptions.  In  that  case, 
its  dangerous  relation  to  the  track  was 
due  to  a  paltry  convenience,  furnishing 
no  color  of  legal  excuse.  A  greater  dis- 
tance from  the  track  might  have  made 
it  more  troublesome  to  load  cattle  from 
it,  but  would  have  insured  operatives  of 
the  road  from  danger  of  life  and  limb. 
Human  life  is  too  precious  in  the  eye  of 
the  law  to  be  so  lightly  hazarded." 
Still  less  is  there  any  ground  for  dis- 
turbing a  verdict  in  favor  of  a  trainman 
struck  by  a  post  which  a  station  agent 
had  erected  for  the  convenience  of  his 
family-  Kearns  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1885)  66  Iowa,  599,  24  N. 
W.  231. 

^' Kelleher  v.  Milwaukee  d  N.  R.  Co. 
(1891)  80  Wis.  584,  50  N.  W.  942; 
Bonner  v.  La  None  (1891)  80  Tex.  117, 
15  S.  W.  803;  Boss  v.  Northern  P.  R. 
Co.   (1891)   2  N.  D.  128,  49  N.  W.  655. 

"Sweet  V.  Michigan  C.  R.  Co.  (1891) 
87  Mich.  559,  49  K  W.  882  (no  excuse 
for  laying  a  side  track  as  close  as  16 
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d.  Employer's  liability  as  affected  by  the  probability  of  the  acci- 
dent which  actually  occurred. — Two  of  the  courts  mentioned  in  subd. 
a,  supraj  have  admitted  a  qualification  of  the  company's  liability  in 
cases  where  the  particular  conjunction  of  events  which  caused  the 
injui-y  was  one  so  improbable,  or  of  such  rare  occurrence,  that  the 
company  is  not  bound  to  anticipate  or  provide  for  it.-'^  See  §§  142- 
146,  post. 

The  same  principle  has  also  been  applied  in  another  state,^^  in 
which  the  views  held  on  the  general  question  of  the  liability  of  a  rail- 


inches  to  a  shed  belonging  to  a  fac- 
tory) ;  Johnson  v.  St.  Paul,  M.  d  M.  R. 
Go.  (1890)  43  Minn.  53,  44  N.  W.  884 
(case  held  to  be  for  jury,  as  evidence  of 
necessity  was  not  conclusive ) .  In  'Nance 
V.  Newport  News  &  M.  Valley  Go. 
(1891)  13  Ky.  L.  Rep.  554,  17  S.  W. 
570,  where  the  plaintiff  was  allowed  to 
retain  a  verdict  in  case  of  an  injury 
caused  by  a  beam  projecting  from  the 
side  of  an  old  warehouse,  the  court  dis- 
tinguished between  the  danger  created 
by  objects  like  tunnels,  bridges,  etc., 
and  by  objects  not  necessary  for  the  op- 
eration of  the  trains.  In  Louisville  & 
N.  R.  Go.  V.  MilUken  (1899)  21  Ky.  L. 
Rep.  189,  51  S.  W.  796,  the  case  was 
held  to  be  for  the  jury,  only  because  the 
evidence  tended  to  show  that  a  "mail 
crane"  was  8  inches  closer  than  was  re- 
quired by  the  United  States  govern- 
ment. In  Sisco  V.  Lehiqh  c£-  H.  River  R. 
Go.  (1895)  145  N.  Y.  296,  41  N.  E.  90, 
Reversing  (1894)  75  Hun,  582,  27  N. 
Y.  Supp.  671,  one  of  the  grounds  on 
which  it  was  held  that  there  could  be 
no  recovery  for  an  injury  caused  hj  a 
mail  crane  was  that  it  did  not  appear  to 
have  been  practicable  to  locate  it  at  a 
greater  distance  from  the  track,  and 
still  have  it  answer  the  purpose  for 
which  it  was  erected.  In  Brown  v. 
New  York  G.  &  H.  R.  R.  Go.  (1901; 
N".  Y.)  60  N.  E.  1107,  Affirm- 
ing (1899)  42  App.  Div.  548,  59  N. 
Y.  Supp.  672,  a  verdict  for  the  plain- 
tiff was  upheld,  where  a  locomotive  fire- 
man was  killed  by  being  struck  by  a 
mail  crane  while  on  the  gangway  of  his 
engine,  the  evidence  being  that  the 
crane  was  unnecessarily  near  the  track, 
and  might  have  been  located  a  few 
inches  further  therefrom,  and  that  de- 
cedent was  in  the  line  of  his  duty.  The 
case  last  cited  was  distinguished  on  the 
ground  that  the  change  in  the  location 
in   the    present    instance    which   would 


have  minimized  the  danger  was  entirely 
feasible  and  easy  to  make.  The  mere 
fact  that  a  timber  which  struck  and  in- 
jured a  railway  brakeman  while  he  was 
ascending  the  ladder  on  the  side  of  a 
car  was  part  of  a  temporary  structure 
erected  for  the  purpose  of  repairing  a. 
water  tank  will  not  relieve  the  com- 
pany from  liability,  if  the  projecting 
timber  which  struck  him  was  not  neces- 
sary to  the  work  of  repair,  or  was  left 
there  so  long  before  the  injury  that  the 
company  could,  with  due  care,  have  dis- 
covered it,  and  had  it  removed.  Texan 
d  P.  R.  Go.  V.  Eohn  (1892)  1  Tex.  Civ. 
App.  36,  21  S.  W.  942. 

•=  McKee  v.  Chicago,  R.  I.  &  P.  R.  Go. 
(1891)  83  Iowa,  616,  13  L.  R.  A.  817,  50 
N.  W.  209  (not  negligence  to  locate 
wing  fences  of  cattle  guards,  in  -^'lew  of 
such  an  improbable  occurrence  as  that 
of  a  brakeman  hanging  out  from  the 
bottom  of  the  car  ladder  to  examine  .i 
brake)  ;  Koontz  v.  Ghicago,  R.  I.  &  P. 
R.  Go.  (1884)  65  Iowa,  226,  54  Am. 
Rep.  5,  21  N.  W.  577  (not  the  duty  of  a 
railway  company  to  plank  every  bridge 
and  cattle  guard  to  prevent  accidents  to 
its  employees,  though  it  may  anticipate 
that  trains  may  be  required  to  halt  at 
other  than  the  usual  stopping  places)  ; 
Flanders  v.  Chicago,  St.  P.  M.  d  0  R 
Co.  (1892)  51  Minn.  193,  53  N.  W.  544 
(for  jury  to  say  whether  the  company 
was  bound  to  anticipate  that  brakemen 
would  attempt  to  descend  ladders  at 
such  a,  distance  from  a  switch  as  a  cer- 
tain section  house  was  erected). 

^^  Davis  V.  Columbia  d  G.  R  Go 
(1883)  21  S.  C.  93  (mere  fact  that  a 
water  tank  is  erected  closer  than  is  nec- 
essary or  usual  does  not  establish  neg- 
ligence, as  regards  a  brakeman  who 
happened  to  be  just  movmting  a  car  lad- 
der after  going  to  Dirciive  a  lantern  to 
replace  one  which  had  gone  out) . 
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way  company  for  this  particular  sort  of  structure  are  probably  the 
same  as  in  the  states  just  referred  to,  if  such  identity  of  opinion  is  an 
allowable  inference  from  its  declared  adhesion  to  the  doctrine  that  it 
is  negligent  to  maintain  a  low  overhead  bridge.     See  next  section. 

71.  Objects  dangerous  to  employees  on  the  tops  of  cars. —  (See  also 
§  86,  post.) — In  the  main,  the  considerations  relied  upon  as  deter- 
mining factors  in  the  cases  just  discussed  are  controlling  in  the  cases 
which  involve  the  liability  of  railway  companies  for  injuries  caused 
by  low  overhead  bridges,  and  other  objects  so  placed  as  to  imperil  the 
safety  of  employees  on  the  tops  of  cars.  It  will  be  found,  therefore, 
that  the  boundaries  between  the  decisions  which  affirm  and  those 
which  deny  liability  for  such  injuries  run,  upon  the  whole,  along  the 
same  doctrinal  lines  as  we  had  occasion  to  trace  in  the  preceding  sec- 
tion. Some  differences,  however,  in  the  footing  on  which  the  two 
classes  of  cases  are  dealt  with  have  necessarily  arisen  from  the  fact 
that,  in  a  large  proportion  of  those  which  are  now  to  be  reviewed, 
the  dangerous  object  was  a  bridge  constructed  to  carry  a  highway  over 
the  track.  This  circumstance  introduces  into  the  problem  a  new  ele- 
ment which  can  rarely,  if  ever,  appear  in  cases  of  the  other  type,  viz., 
the  interest  which  particular  individuals  or  the  public  at  large  may 
have  in  the  maintenance  of  such  a  bridge  at  a  certain  level.  Usually, 
this  element  does  not  affect  the  determination  of  the  problem.  But 
sometimes  it  may  be  of  decisive  weight.     See  subd.  c,  infra. 

a.  Cunditions  held  to  import  negligence. — The  hypothesis  underly- 
ing one  group  of  decisions  is  that  it  is  the  duty  of  a  railway  company 
to  see  chat  structures  and  other  objects  above  its  track  are  elevated 
above  it  sufficiently  to  enable  train  hands  to  perform  their  work  with 
reasonable  safety.^  Gauging  the  significance  of  the  phrase  "reason- 
able safety"  by  the  standard  of  an  employee  who  is  assumed  to  ex- 
ercise ordinary  care  (see  chapter  iv.,  ante),  most  of  the  courts  which 
reason  upon  this  basis  have  deduced  a  doctrine  which  is  recognized 
explicitly  in  many  of  the  cases  cited  below,  and  is  not  inconsistent 
with  any  of  them, — viz.,  that  a  jury  is  always  warranted  in  finding 
a  railway  company  culpably  negligent  whenever  a  dangerous  object 
is  not  sufficiently  elevated  above  its  track  to  clear  the  heads  of  train- 
men while  they  are  standing  or  walking,  in  an  erect  posture,  on  the 
tops  of  freight  cars.^     Some  other  cases  possibly  embody  the  same 

^  Baltimore  d  0.  d  G.  B.  Co.  Y.  Rowan  'Louisville,    Tf.    A.    &    G.    R.    Go.    v. 

(1885)    104  Ind.  88,  3  N.  E.  627.     Com-  Wright    (1888)    115  Ind.  394,   17  N.  E. 

pare  the  phraseology  used  in  8t.  Louii,  584    (bridge  4  ft.  9  m.  above  the  tops 

Ft    S.  &  W.  R.  Go^.  V.  Iricin   (1887)   37  of  cars).     The  court  sustained  its  view 

Jvan.  701,  16  Pac.  146.  hj  adverting  to  the  fact  that  the  brakes 
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view,  but,  owing  to  the  grounds  upon  which  the  decisions  actually 
turned,  the  precise  position  of  the  courts  is  not  always  clearly  de- 
fined.*    It  should  be  remarked,  however,  that  the  manner  in  which 

were  on  the  tops  of  the  cars,  and,  to  get  d  B.  R.  Co.  v.  O'Leary  (1899)  35  C.  C. 
to  them,  the  brakemen  were  required  to  A.  562,  93  Fed.  737  (guy  of  derrick 
pass  over  the  tops  of  the  cars,  not  only  stretched  across  track ) . 
in  the  daytime,  but  also  in  the  night-  '  In  Williams  v.  Delaware,  L.  d  W.  R. 
time,  and  often,  doubtless,  when  the  Co.  (1889)  116  N.  Y.  628,  22  N.  E. 
night  was  dark,  rainy  and  foggy,  and  1117,  Reversing  (1886)  39  Hun,  430, 
when  it  would  be  almost,  if  not  quite,  the  court  seems  to  have  assumed  that 
impossible  for  them  to  know  of  the  the  maintenance  of  the  low  bridge  im- 
proximity  of  such  bridges  when  called  ported  negligence,  as  one  of  the  grounds 
to  apply  the  brakes  upon  moving  trains,  on  which  the  action  failed  was  that  the 
even  if  they  had  knowledge  that  such  servant  was  himself  negligent,  the  aeci- 
bridges  were  maintained.  The  vigorous  dent  having  occurred  in  broad  daylight, 
denunciation  of  structures  of  this  type  when  there  was  nothing  to  distract  his 
in  Shearm.  &  Redf.  Neg.  §  197,  was  attention.  An  inference  of  the  same 
mentioned  with  approval.  Other  simi-  nature  may  be  drawn  from  Wallace  v. 
lar  decisions  as  to  overhead  bridges  are,  Central  Vermont  R.  Co.  (1893)  138  N. 
Pennsylvania  Co.  v.  Sears  (1893)  136  Y.  302,  33  N.  E.  1069,  where  the  case 
Ind.  460,  34  N.  E.  15,  36  N.  E.  353;  was  held  to  be  for  the  jury,  on  the 
Louisville  &  N.  R.  Co.  v.  Banks  (1894)  ground  that  the  evidence  as  to  the 
104  Ala.  508,  16  So.  547  (maintenance  plaintiff's  negligence  was  not  conclu- 
denied  to  be  wilful  negligence)  ;  Cleve-  sive.  But  here  the  telltale  was  out  of 
land,  C.   C.  c6  St.  L.  R.   Co.  v.   Walter   order,  and    it  is    not  altogether    clear, 

(1893)  147  111.  60,  35  N.  B.  529;  Wells  from  the  reasoning  of  the  court, 
V.  Burlington,  G.  R.  &  Jf.  R.  Go.  (1881)  whether  this  was  regarded  as  a  differ- 
56  Iowa,  520,  9  N.  W.  364  (action  failed  entiating  circumstance,  which  made  the 
here  on  the  ground  of  an  assumption  of  maintenance  of  the  low  bridge  a  breach 
the  risk)  ;  St.  Louis,  Ft.  S.  &  W.  R.  Go.  of  duty,  or  whether  such  maintenance 
V.  Irwin  (1887)  37  Kan.  701,  16  Pac.  was  considered  to  be,  in  itself,  a  negli- 
146;  Atchison,  T.  &  S.  F.  R.  Go.  v.  Love   gent  act.     In  the  Willia/ins  Case  a,  sec- 

(1896)  57  Kan.  36,  45  Pae.  59;  Atchi-  ond  ground  was  also  assigned  for  the 
son,  T.  &  S.  F.  R.  Go.  v.  Rowan  (1895)  decision,  viz.,  that  the  risk  caused  by 
55  Kan.  270,  39  Pac.  1010;  Cincinnati,  the  bridge  was  patent,  and  therefore  as- 
Ti.  0.  &  T.  P.  R.  Go.  V.  Sampson  (1895)  sumed.  This  statement  is  of  ambigu- 
97  Ky.  71,  30  S.  W.  13;  Derby  v.  Ken-  ous  significance  in  the  present  connec- 
tuclcy  C.  R.  Co.  (1887)  9  Ky.  L.  Rep.  tion,  as  it  would  be  appropriate  to  an 
153,  4  S.  W.  303;  Louisville  &  W.  R.  Co.  application  either  of  the  theory  dis- 
V.  Cooley  (1899)  20  Ky.  L.  Rep.  1372,  cussed  in  chapter  vii.,  or  of  the  theory 
49  S.  W.  339;  Devitt  v.  Pacific  R.  Co.    of  a  waiver  of  a  breach  of  duty  which 

(1872)  50  Mo.  302;  Rains  v.  St.  Louis,  would  otherwise  be  actionable.  But,  in 
/.  M.  &  8.  R.  Go.  (1879)  71  Mo.  164,  30  view  of  the  stress  laid  on  the  contrib- 
Am.  Rep.  459;  Uunter  v.  Feto  Yorh,  0.  utory  negligence  of  the  plaintiff,  the 
&  W.  R.  Go.  (1890)  32  N.  Y.  S.  R.  713,  latter  conception  may  fairly  be  taken  to 
10  N.  Y.  Supp.  795;  Atlee  v.  South  Car-  represent  the  standpoint  of  the  court. 
olvna  R.  Go.  (1884)  21  S.  C.  550  (non-  In  an  earlier  New  York  case,  Owen  v. 
suit  rightly  refused,  where  bridge  was  Netv  York  C.  R.  Go.  (1869)  1  Lans.  108, 
too  low  for  a  brakeman  to  pass  under  it,  the  action  was  held  not  to  be  maintain- 
standing)  ;  Texas  &  P.  R.  Go.  v.  Moore   able,  on  the  ground  that  the  danger  was 

(1894)  8  Tex.  Civ.  App.  289,  27  S.  W.  a  visible  one,  clearly  incident  to  the  em- 
962 ;   Northern  P.  R.  Go.  v.  Mortenson   ployraent.   The  language  thus  used  seems 

(1894)  11  C.  C.  A.  335,  27  U.  S.  App.  to  be  an  expression  of  the  theory  stated 
313,  63  Fed.  530.  See  also,  to  the  same  in  the  next  subdivision  of  this  section, 
effect,  Clark  v.  St.  Paul  &  S.  G.  R.  Co.   but,  as  it  is  also  susceptible  of  the  same 

(1881)  28  Minn.  128,  9  N.  W.  581  (pro-  construction  as  that  which  we  have  at- 

jecting  roof)  ;    Renve  v.   United  States  tributed  to  the  phraseology  of  the  Wil- 

Leather   Co.    (1900)    107   Wis.   305,   83  liams  Case,  the  two  decisions  are  not  nee- 

N.  W.  473   ( steam  pipe  less  than  4  feet  essarily  inconsistent.    In  Rock  v.  Retsoff 

above  a  side  track) ;  New  York,  N.  H.  Min.  Co.  (1891)  40  N.  Y.  S.  R.  556,  15 
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some  of  the  courts  have  construed  the  obligation  of  the  employees  to 
exercise  due  care  has,  for  practical  piirposes,  greatly  restricted  the 
beneficial  operation  of  this  doctrine.     See  chapters  iv.^  xix. 

If  a  bridge  is  of  such  a  height  that  a  servant  on  top  of  the  trains 
cannot  avoid  danger,  by  bending  or  stooping,  it  is  regarded  as  not  only 
importing  gross  negligence,  but  as  being  per  se  a  nuisance.* 

In  Illinois,  while  it  is  conceded  that  the  upper  timbers  of  bridges 
constructed  to  carrj  the  trains  themselves  should  be  high  enough  to 
allow  brakemen  to  pass,  without  danger,  through  the  bridges,^  it  is 
also  held  that  this  rule  does  not  oblige  the  companies  to  construct 
those  timbers  at  such  a  height  that  a  train  hand  can  pass  under  them 
in  a  standing  posture.® 

N.  Y.  Supp.  872,  the  court  did  not  de-  (1899)  21  Tex.  Civ.  App.  271,  51  S.  W. 

cide  explicitly  whether  the  maintenance  558,  Affirmed  in   (1899;  Tex.)   54  S.  W. 

of  a  low  bridge  was  negligent,  recovery  240,  the  gist  of  the  negligence  is  stated 

being   denied    on   the   ground   that    the  to     be    that     the    defendant    had     not 

plaintiff  was  negligent  in  standing  up-  warned  the  servant  of  the  danger,  and 

right  on  an  unusually  high  car,  with  his  in    Oulf,    G.   &   S.   F.   B.    Co.    v.   Knox 

back  towards  the  bridge.     A  decision  of  (1901;   Tex.  Civ.  App.)    61   S.  W.  969, 

the   supreme   court  which  is  clearly  in  the  actual   scope   of  the   decision  is  no 

the    servant's    favor    has    already    been  more   than  that  the   maintenance   of   a 

cited     in    note    2,    supra.     This     sum-  low   bridge    without   telltales    is    negli- 

mary  of  the  effect  of  the  cases  shows  gence.     But,    apparently,   the    elements 

that  it  would  be  desirable  for  the  courts  thus   adverted  to  are  to  be  treated   as 

of  this  state  to  explain  somewhat  more  merely    corrobative    evidence    of    negli- 

clearly    the-   position    which    they    hold  gence,  and  these  decisions  are  not  to  be 

with  regard  to  injuries  of  this  sort.  taken    as    modifying   the   effect   of   the 

In    Ooff-    V.    Norfolk    &    W.    R.    Co.  earlier  ruling  in  Texas  &  P.  R.  Co.  v. 

(1888)   36  Fed.  299,  and  Williamson  v.  Moore   (1894)   8  Tex.  Civ.  App.  289,  27 

Nevport  News  &  M.  Valley  Co.    (1891)  S.   W.   962.     In  Hooper  v.   Columbia  & 

34  W.  Va.  657,  12  L.  R.  A.  297,  12  S.  Q.  R.  Co.  (1884)  21  S.  C.  541,  the  court 

E.  824,  the    courts    seemed    to  concede  doubted  whether,  in  view  of  a  change  of 

that  the   maintenance   of  a  low  bridge  regulations,    requiring   brakemen   to   be 

was  negligence,  but  the  decision  turned  on  the  tops  of  cars,  the  maintenance  of 

on   the    contributory   negligence   of   the  a  low  bridge  ought  not  to  be  treated  as 

plaintiff.     In   Carbine  v.  Bennington  &  negligence,    but     decided     against    the 

R.   R.   Co.    (1889)    61   Vt.   348,   17   Atl.  plaintiff  on  the  ground  of  his  assump- 

491,  possibly  the  same  view  was  taken,  tion  of  the  risk.     But  the  doubt  here  ex- 

but'  the   basis   of   the   decision    is   that  pressed    was    soon    afterwards    resolved 

plaintiff    knew    of,    and    therefore    ac-  against     the    company.     See     Atlee    v. 

cepted    the    risk.     In    Darling  v.    New  South  Carolina  R.  Co.    (1884)   21  S.  C. 

York,' P.  &  B.  R.  Go.    (1892)    17  R.  I.  550. 

708    16  L.  R.  A.  643,  24  Atl.  462,  it  was  'Louisville     &    N.    R.    Go.    v.     Ball 

held  that  the  maintenance  of  a  danger-  (1888)    87  Ala.  708,  4  L.  R.  A.  710,  6 

ously  low  telltale  was  negligence  as  to  So.  277. 

a  servant  who  did  not  know  of  the  con-  '*  Cleveland,  G.  C.  &  St.  L.  R.  Go.  v. 

Qitions.     But,   in  view   of  the   position  Walter    (1893)    147    111.    60,  35    N.    E. 

taken  in  this  state  as  to  the  culpability  529;    Chicago   &  A.   R.   Co.  v.   Johnson 

of  a  company  in  maintaining  structures  (1886)    116  111.  206,  4  N.  E.  381    (ap- 

dangerously  near  a  track   (see  note  1  to  proving  an  instruction  that  the  roof  of 

preceding  "section),  it    may  reasonably  a  truss  bridge  carrying  the  track  should 

be  presumed  that  the  servant's  ignorance  be    high  enough    to  enable    servants  to 

was  not  a  differentiating  factor,  except  pass  under  it  in  safety). 

in  so  far  as  it  negatived  assumption  of  °  Chicago    &    A.    R.    Co.    v.    Johnson 

the    risk,    or    contributory    negligence.  (1886)   116  111.  206,  4  N.  E.  381. 
Jn  Ft-  Worth  d  R.  Q.  R.  Go,  v.  Kims 
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In  some  of  the  cases  cited  in  this  subdivision,  the  injury  was  due 
to  the  fact  that  the  car  on  Avliich  the  servant  was  standing  was  con- 
siderably higher  than  usual.''  Under  the  doctrine  apjDlied  in  tlie 
cases  cited  in  the  next  subdivision,  it  is  presumed  that  this  circum- 
stance Avould,  at  all  events,  be  sufficient  to  require  the  submission  of 
tlie  case  to  the  jury,  and  recovery  would  ultimately  depend  upon 
whether  the  servant  knew  of  the  unusual  danger  thus  created. 

h.  Conditions  held  not  to  import  negligence. — Other  courts  treat 
the  servant's  knowledge  or  ignorance  of  tlie  conditions  and  the  result- 
ing risks  as  the  difl'erentiating  factors  by  which  the  defendant's  lia- 
bility is  determined.  One  inference  drawn  from  evidence  showing 
that  he  understood  the  risk  to  be  encountered  is  simply  that,  under 
the  general  principles  explained  in  chapter  vii.^  ante,  there  is  no  neg- 
ligence in  maintaining  the  bridge,  whatever  may  be  its  height.* 
Viewed  from  another  standpoint,  the  servant's  comprehension  of  the 
danger  is  regarded  as  justifying  the  conclusion  that  an  overhead 
bridge,  so  low  that  it  will  strike  an  employee  standing  o;n  the  top  of 
a  car,  may  be  maintained  without  culpability  for  the  reason  that  he 
can  pass  under  it,  by  what  is  termed,  in  one  case,  the  "simple  and 
easy  expedient  of  stooping  or  sitting  down."®     The  courts  vi^hich  bo- 

'  See  Darling  v.   New  York,  P.  &  B.  the  top  of  the  car,  although  he  was  at 

R.  Go.   (1802)   17  R.  I.  708,  16  L.  R.  A.  his  post  in    response    to  a   signal    just 

643,  24  Atl.  462    (telltale  so  low  as  to  given    by    the    engineer    to    apply    the 

be  dangerous  to  men  on  unusually  high  brakes).     But,    in    an   earlier    Virginia 

cars)  ;   Northern  P.  II.  Co.  v.  Mortenson  case,   the  theory  of  the   court   seems  to 

(1894)    11  C.  C.  A.  335,  27  U.  S.  App.  have  been  somewhat  difl'erent,  as  it  re- 

313,   63   Fed.   530    (car  was  2  ft.   6  in.  marked,  in  sustaining  a  demurrer,  that, 

higher  than  the  average)  ;   Southern  R.  though  defendant  might  have  been  cul- 

Co.   V.   Duvall    (1899)    21   Ky.   L.  Rep.  pable    for    lowness    of    bridge,    yet    the 

1153,  54    S.    W.  741,  Affirming    on    re-  plaintiff's  negligence  contributed  to  in- 

hearing  20  Ky.  L.  Rep.  1915,  50  S.  W.  Jury,  and  afterwards  said  that  the  risl: 

535    (ear  was  about  2  feet  higher  than  of  collision  with  such  bridges  was   in- 

those  of  ordinary  height.     Bridge  could  cident  to  the  employment,  the  plaintiff 

just  be  touched  by  a   man   of  average  being  aware  of  their  dangerous  eharac- 

height,    with    the    tips    of    his    fingers,  ter.     Clark   v.    Richmond   &   D.    R.    Co. 

while    standing  on    an    ordinary   car);  (1884)    78   Va.   709,   49   Am.   Rep.   394. 

Derhy  v.  Kentucky  C.  R.  Co.    (1897)    9  In  another  case.  Beard  v.  Chesapeake  & 

Ky.  L.  Rep.  153.  4  S.  W.  303.  0.  R.  Go.    (1893)    90  Va.  351,  18  S.  E. 

*  Myers  v.  Chicago,  Hi.  P.  il.  &  0.  R.  559,  the  same  court  allowed  a  brakeman 

Co.  (1899)  37  C.  C.  A.  137,  95  Fed.  406;  to  recover  for  an  injury  caused  by  an 

Allen  v.  Boston  &  M.  R.  Co.   (1897)   69  overhead  bridge,  but  the  essence  of  the 

N.  H.  271,  39  Atl.  978.  decision  really  is  that  tjie  accident  was 

"Baltimore  &   0.   R.    Co.   v.   Strieker  proximately  caused  by  defective  brakes, 

(1878)    51   Md.   57;  34   Am.  Rep.   291;  which  acted  so  slowly  that  he  was  car- 

Baylor  v.    Delaware,    L.  cG    W.    R.   Co.  ried   with   unexpected   rapidity   against 

(1878)  40  N.  J.  L.  23,  29  Am.  Rep.  208 ;  the   structure.     In  Pittsburgh  &   G.   R. 

Chesapeake    &    0.    R.    Co.    v.    Eafner  Go.  v.  Sentmeyer  (1879)  92  Pa.  276,  37 

(1804)   90  Va.  621,  19  S.  E.  166   (1898)  Am.  Rep.  684,  the  court,  in  holding  it 

90  Va.  528,  31  N.  E.  899    (recovery  de-  to  be  error  to  give  an  instruction  to  the 

nied,  where  a  brakeman  struck  his  head  effect  that  the  defendant  was  bound  to 

ao'ainst  a  bridge  only  28   inches   abov?  have  all  the  bridges  crossing  its  road  of 


§  72]  DECISIONS  AS  TO  VARIOUS  APPLIANCES.  193 

long  to  this  group  concede  that  the  maintenance  of  a  low  bridge  is 
negligence  as  to  a  servant  who  is  not  aware  of  the  danger.^" 

Sometimes  the  maintenance  of  such  bridges  is  justified  in  part  by 
the  consideration  that  they  are  in  common  use/^  or  that  such  an  ar- 
rangement is  an  allowable  exercise  of  the  right  of  the  companies  to 
carry  on  their  business  in  their  own  way.-'^ 

c.  Convenience  or  necessity  as  justifying  elements. — In  some  of 
the  cases  cited  under  subd.  a,  note  2,  supra,  stress  is  laid  by  the  courts 
on  the  fact  that  the  construction  of  the  bridge  at  the  level  in  question 
was  not  necessai'y." ^  What  is  to  be  regarded  as  a  justifying  neces- 
sity is  discussed  generally  in  §  23a,  ante,  where,  also,  the  bearing  of 
the  fact  tliat  a  bridge  could  or  could  not  have  been  altered  without 
much  expense  and  inconvenience  is  dealt  with.  Compare  also  subd. 
c  of  the  last  section. 

72.  Want  of  fencing  of  railway  tracks. — (See  also  §  87,  post.) — 
The  cases  in  which  the  common-law  right  of  an  einployee  to  recover 
for  injuries  caused  by  the  want  of  fences  to  keep  out  cattle  has  been 
discussed  are  singularly  conflicting. 

In  a  recent  ISTew  York  case  the  existence  of  a  duty  to  build  fences 
has  been  deduced  as  a  corollary  from  the  duty  of  the  company  to 

such    a    height    that,    whether    its    em-  Sentmeyer    (1879)    92  Pa.  276,  37  Am. 

ployees    were    careful    or    negligent,    no  Rep.  684. 

damage  could  result  to  them  therefrom,  "  Baylor  v.  Delaware,  L.  &  W.  R.  Go. 

said:     "What  is  the  logical  result  of  a  (1878)  40  N.  J.  L.  23,  29  Am.  Rep.  208. 

doctrine   such  as  this?     Is   it  not  that  ^- Brossman  v.   Lehigh   Valley  R.   Go. 

the  company  must  not  only  guard  its  (1886)    113  Pa.  491,  57  Am.  Rep.  479, 

servants   from   probable,   but  also   from  6  Atl.  226. 

possible,  dangers,  and  that  it  must  place  "  Glark  v.  St.  Paul  &  8.  G.  R.  Go. 
no  dependence  on  their  care  and  skill,  (1881)  28  Minn.  128,  9  N.  W.  581; 
even  in  the  matter  of  their  own  presev-  Renne  v.  United  States  Leather  Go. 
vation  and  personal  safety?  That  it  (1900)  107  Wis.  305,  83  N.  W.  473.  In 
must  provide  against  their  very  negli-  Alabama  the  doctrine  laid  down  is  that 
gence,  and  become  an  insurer  of  their  a  railway  company  is  bound,  if  that  is 
limbs  and  lives  ?  We  need  not  say  this  reasonably  practicable,  to  place  its  over- 
will  not  do;  that  neither  natural  nor  head  bridges  at  such  an  elevation  that 
artificial  persons  can  bear  a  burden  such  trains,  with  their  customary  employees, 
as  this;  neither  ought  they  so  to  do.  can  pass  under  them  unharmed;  but 
When  men  are  hired,  something  must  that  they  may  be  built  below  the  level 
be  predicated  of  their  judgment  and  of  absolute  safety,  _  if  engineering  con- 
prudence,  and  hence,  when  the  em-  siderations  render  it  impossible  to  ob- 
ployer  furnishes  them  with  tools  and  tain  a  greater  elevation,  or  such  an  el- 
appliances  which,  though  not  the  best  evation  would  greatly  incommode  the 
possible,  may  by  ordinary  care  be  used  public  in  the  use  of  the  bridge,  or 
without'  danger,  he  has  discharged  his  greatly  and  unduly  increase  the  ex- 
duty  and  is  not  responsible  for  acci-  pense.  The  view  taken  is  that,  under 
dents  "  these  circumstances,  one  inconvenience 
'"  Brossman  v.  Lehigh  Valley  R.  Go.  must  yield  to  another.  Louisville  &  N. 
(1886)  113  Pa.  491,  57  Am.  Rep.  479,  R.  Go.  v.  Hall  (1888)  87  Ala.  708,  4  L. 
6  Atl.  226;  Pittsburgh  &  0.  R.  Go.  v.  R.  A.  710,  6  So.  277. 
Vol.  I.  M.  &  S.— 13. 
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keep  its  line  free  from  obstructions.^  This  doctrine  has  been  adopted 
in  Missouri.^ 

But  other  decisions  are  to  a  contrary  effect.*  Three  of  these,  how- 
ever, antedate  the  Xew  York  case  cited  above,  and  one  of  them,  as 
is  pointed  out  in  Hie  note  thereto,  relies  on  the  case  there  ex- 
pressly overruled.  The  other  two,  although  they  were  of  later  date 
than  the  New  York  case,  do  not  refer  to  it,  and  are,  therefore,  only 
entitled  to  such  weight  as  may  be  claimed  for  them,  in  view  of  the 
fact  that  the  arguments  there  used  were  not  considered  by  the  courts. 
To  the  present  writer,  those  arguments  seem  to  be  quite  conclusive 
in  favor  of  holding  a  company  liable  for  its  failure  to  provide  against 
such  an  obvious  soiirce  of  danger  as  cattle  straying  on  the  line. 

The  right  of  an  employee  to  take  advantage  of  the  breach  of  stat- 
utes requiring  railway  companies  to  fence  their  tracks  is  discussed 
in  chapter  ssxiv. 

73.  Coupling  appliances  of  railway  cars  and  locomotives. —  (See  also 
§  88,  post.) — The  cases  dealing  with  injuries  caused  by  coupling  ap- 

'■  Donnegan  v.  Erhardt   (1890)    119  N.  fence  its  track  for   the   benefit  of  em- 

Y.  468,  7  L.  R.  A.  527,  23  N.  E.  1051.  ployees.     Cowan    v.    Union    P.    R.    Co. 

The   court   said:     "The  track  must   be  (1888)    35   Fed.  43    (complaint  relying 

properly  laid  and  the  roadbed  properly  on    such  an    obligation,  held    demurra- 

constructed,    and     reasonable    prudence  ble).     In    Wabash     R.    Go.    v.     Brown 

and  care  must  be  exercised  in  keeping  (1879)   5  111.  App.  590,  it  was  held,  on 

the   track   free   from   obstructions,   ani-  the     authority     of    the     Langlois    Case 

mate  and  inanimate;  and  if,  from  want  (1854)     19     Barb.    365     (see     note     1, 

of    proper  care,  such    obstructions    are  supra),  that  there  was  no  common-law 

permitted  to  be  or  come  upon  the  track,  duty   to   fence   a   track.     In   Patton   v. 

and  a  train  is  thereby  wrecked,  and  any  Central  Iowa  R.   Co.    (1887)    73   Iowa, 

person  thereon  is  injured,  the  railroad  306,  35  N.  W.  149,  also,  the  ground  was 

company,  upon  plain  common-law  prin-  taken  that  railway  companies  must  be 

ciples,  must  be  held  responsible.     Expe-  allowed     to    determine    for     themselves 

rience    shows  that    animals    may  stray  whether  they  will  put  up  fences  in  all 

upon  a  railroad  track,  and  that,  if  they  places    where    they    might.     The    risks 

do,  there    is   danger  that  a   train    may  arising    from    the    unfeneed    condition 

come    in    collision    with    them    and    be  were  said  to  be  obvious,  and  therefore 

wrecked.     Adequate    measures,    reason-  accepted  by  trainmen.     In   Tillotson  v. 

able  in  their  nature,  must  be  taken  to  Texas  &  P.  R.  Go.    (1892)   44  La.  Ann. 

guard  against  such  danger.     Independ-  95,   10   So.   400,  the  court,  in  applying 

ently  of  any   statutory  requirement,   a,  this  doctrine,  also  held  that  the  fact  of 

jury  might    find,  upon    the    facts    of  a  the  defendant's  having  fenced  a  part  of 

case,  that  it  was  the  duty  of  a  railroad  its  track    did  not    impose    upon  it    the 

company  to  fence  its  tracks,  to  guard  duty   of   fencing  the   wh'ole   track,   and 

against  such  danger."     Langlois  v.  But-  that,   in  the   absence  of  legislation   re- 

falo  R.   Co.    (1854)    19   Barb.   365,  was  quiring  the  entire  fencing  of  the  tracks, 

overruled.  the  company  was  left  with  the   discre- 

^  Dickson  v.   Omaha  £  St.  L.  R.   Go.  tion  of  placing  fencing  where  there  was, 

(1894)   124  Mo.  140,  25  L.  R.  A.  320,  27  in   its  judgment,  danger.     In    Ward    v. 

8.  W.  476.                   ^  Bonner    (1891)    80  Tex.   168,   15   S.  W. 

'  In     a    short     opinion,    Mr.    Justice  805,  the  risk  of  the  collision  of  trains 

Brewer,   while   a  circuit   judge,   laid   it  with  cattle  was  held  to  be  an  ordinary 

down  that  the  common  law  in  Colorado  one. 
did  not  require  a  railway  company  to 
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pliances  and  other  parts  of  railway  cars  furnish  a  most  instructive 
illustration  of  the  futility  of  expecting  anything  like  unanimity  in 
respect  to  the  application  of  the  general  principle,  not  disputed  by  any 
court,  that  the  law  does  not  require  that  all  the  appliances  of  a  cer- 
tain kind  used  by  an  employer  should  be  constructed  after  the  same 
pattern,  but  merely  that  they  should  all  be  reasonably  safe. 

JSTum.erous  decisions,  in  asserting  for  the  employer  the  privilege  of 
selection  which  is  secured  to  him  by  the  former  clause  of  this  state- 
ment, have  gone  to  such  lengths  that  the  qualification  contained  in  the 
latter  statement  seems  to  have  been,  for  practical  purposes,  altogether 
ignored.  Thus,  it  has  been  held  that  negligence  cannot  be  inferred 
from  the  mere  fact  that  the  drawbars,  drawheads,  or  buffers  were  so 
short  that  the  two  cars  to  be  connected  came  dangerously  close  to- 
gether when  they  met;^  nor  from  the  mere  fact  that  the  couplings 
were  so  dissimilar  that  the  cars  could  not  be  united  without  an  un- 
usual degree  of  peril.^     It  should  be  observed,  however,  that  the  serv- 


'  Whiticam  v.  Wisconsin  &  M.  R.  Go. 
(1883)  58  Wis.  408,  17  N.  W.  124  (not 
negligence  to  use  an  engine,  the  draw- 
bar of  which  was  too  short  to  permit 
one  of  the  cars  to  be  safely  coupled  to 
or  detached  from  it)  ;  Brooks  v.  North- 
ern P.  R.  Go.  (1891)  47  Fed.  687 
(drawhead  of  engine  so  short  as  to 
leave  an  insufficient  space  for  a  brake- 
man,  when  the  tender  had  to  be  at- 
tached to  a  car)  ;  Way  v.  Illinois  G.  R. 
Co.  (1875)  40  Iowa,  341  (deadwoods 
of  foreign  cars  came  very  close  together 
when  the  drawbar  failed  to  enter  the 
drawhead ) . 

''Pennsylvania  Co.  v.  Ehaugh  (1895) 
144  Ind.  687,  43  N.  E.  936;  McDonald 
V.  Norfolk  &  W.  R.  Co.  (1897)  95  Va. 
98,  27  S.  E.  821  (two  patterns  in  use)  ; 
Ellshury  v.  New  York,  N.  H.  &  H.  R. 
Co.  (1898)  172  Mass.  130,  51  N.  E.  415; 
Ft.  Wayne,  J.  d  8.  R.  Co.  v.  Gildersleeve 
(1876)  33  Mich.  133  (one  car  lower 
than  the  other)  ;  Botsford  v.  Michir/an 
C.  R.  Go.  (1876)  33  Mich.  256  (similar 
facts ) .  The  rule  is  the  same,  whether 
the  dissimilar  cars  belong  to  tbe  de- 
fendant, or  to  a  connecting  company. 
Woodworth  v  St.  Paul,  M.  &  M.  R.  Go. 
(1883)  5  MfiCrary,  574,  18  Fed.  282; 
Louisville  &  N.  R.  Co.  v.  Poland  (1892) 
96  Ala.  626,  18  L.  R.  A.  260,  11  So.  607; 
Baldwin  v.  Chicago,  R.  I.  &  P.  R.  Go. 
(1879)  50  Iowa,  680  (double  deadwoods 
on  foreign  cars,  single  on  defendant's)  ; 
Kohn  V.  MoNulta  (1892)  147  U.  S.  238, 
37   L.   ed.    150,    13    Sup.   Ct.   Rep.    298 


(same  facts)  ;  Murphy  v.  Lake  Shore  & 
M.  S.  R.   Go.    (1896)    67   111.  App.  527. 
In   Norfolk    c§    W.    R.    Go.    v.    Brown 
(1895)    91   Va.   668,   22   S.   E.   496,  the 
court   said:     "To   hold  that  a   railroad 
company  was  negligent  unless  every  car 
in  a  train  was  of  the  same  height  would, 
in  our  opinion,  be  requiring  an  extraor- 
dinary   degree     of    care    on    its     part. 
The  effect  of  such  a  requirement  would 
be  to  compel  such  company  to  have  all 
its   own   ears   changed   to   or  made   the 
same  height,  or  to  have  only  cars  of  the 
same  height  placed  in  the  same  train. 
It  would  also  be  required  to  have  the 
railroad     companies    whose    cars     pass 
over  its  line  make  their  cars  of  the  same 
height,  or  put  only  those  of  the  same 
height  in  the  same  train,  or  transfer  all 
freight  at  its  terminal  points  to  other 
cars,  or  cease  to  do  business  with  con- 
necting   lines.     Such  a  rule    would    be 
impracticable,  as  well  as  expensive  and 
burdensome   to  the   railroad  company." 
In  Pittsburgh  d  L.  E.  R.  Go.  v.  Eenly 
(1891)    48   Ohio   St.   608,   15  L.   R.   A. 
384,  29  N.  E.  575,  the  court  said:     "To 
require    that    railroad    companies    shall 
provide  uniform  couplings  on  all  their 
cars  would  cripple  every  effort  looking 
towards  improvement.    No  change  could 
be  made,   no  new  appliance  tested  and 
its    utility    determined,    without    incur- 
ring   a    liability  no    prudent    company 
would  care  to  assume.     The  occupation 
of  one  whose  duty  is  to  couple  cars  is, 
at   best,   highly   hazardous,   and   it   ac- 


196 


MASTER  AND  SERVANT. 


[chap.    VIII. 


ant's  excusable  ignorance  of  the  conditions  introduces  into  cases  of 
this  type  a  new  element,  which  will  enable  him  sometimes  to  recover 
for  an  injui'j  which  would  otherwise  not  be  actionable.^  See  chap- 
ter VII.,  ante. 

Other  decisions  upholding  the  right  of  the  employer  to  conduct  his 
business  in  his  own  way  may  be  justified  on  special  grounds,  appli- 
cable to  the  particular  circumstances, — as,  where  the  device  in  ques- 
tion was  one  of  a  merely  temporary  character,*  or  where  the  dangers 
created  by  the  arrangements  objected  to  were  such  as  to  bo  readily 
apparent  to  the  servant  from  the  very  first  moment  that  the  cars  came 


cords  with  a  sound  and  enlightened 
public  policy  to  encourage  such  at- 
tempts as  may  be  made  to  introduce  de- 
vices designed  to  diminish  this  danger. 
But,  were  that  not  so,  it  nevertheless 
would  be  of  little  or  no  practical  bene- 
fit to  one  engaged  in  coupling  ears,  to 
require  a  railroad  company  to  have  all 
its  couplings  uniform,  so  long  as  the  ex- 
igencies of  commerce  require  that  cars 
of  other  railroads  shall  be  transported 
over  it,  with  couplings  as  varied  as 
human  ingenuity,  and  the  taste  and 
judgment  of  the  managers  of  the  rail- 
roads of  the  country,  may  choose  to 
make  them."  In  Umback  v.  Lake  Shore 
&  M.  8.  R.  Go.  (1882)  83  Ind.  191,  it 
was  not  specifically  determined  whether 
the  use  of  dissimilar  couplings  was  neg- 
ligence, the  action  being  held  not  main- 
tainable on  the  ground  of  an  assumption 
of  the  risk.  The  same  uncertainty  ex- 
ists as  to  the  views  of  the  court  in  Nor- 
folk &  W.  R.  Go.  V.  Emmert  (1887)  83 
Va.  640,  3  S.  E.  145,  as  the  action  failed 
on  the  ground  that  the  plaintiff  was 
negligent  in  not  using  a  crooked  coup- 
ling link. 

Two  courts  have  refused  to  hold  the 
company  negligent  in  using  the  ordin- 
ary style  of  drawbar,  in  combination 
with  that  termed  the  "Miller"  coupling. 
Toledo,  W.  &  W.  R.  Go.  v.  Ashury 
(1877)  84  111.  429;  Thomas  v.  Missouri 
P.  R.  Go.  (1891)  109  Mo.  187,  18  S.  W. 
980.  In  the  former  case  the  court  pro- 
ceeded upon  the  ground  that  there  was 
no  evidence  to  show  that  the  "Miller" 
coupling  was  more  dangerous  than  the 
other.  But  the  latter  can  only  be  re- 
garded as  an  unqualified  assertion  of 
the  company's  right  to  use  two  different 
patterns,  without  regard  to  the  servant's 
safety,  for  it  is  mentioned  in  the  opin- 
ion that  there  was  nothing  to  provent 
the  platform  on  the  "Miller"  car  com- 
ing against  the  end  of  the  other.     Those 


decisions,  therefore,  are  essentially  in- 
consistent with  those  cited  in  note  7, 
infra.  In  Southern  P.  R.  Go.  v.  Burke 
(1893)  9  C.  C.  A.  229,  13  U.  S.  App. 
229,  00  Fed.  704,  the  court  seems  to 
have  assumed  that  this  combination  of 
couplings  was  negligent,  but  the  main 
ground  of  the  decision  was  that  no 
proper  pin  was  furnished  with  which 
to  make  the  coupling. 

In  two  cases  it  was  even  denied  to  be 
negligent  to  use  a  car,  the  drawbar  of 
which  had  dropped  below  its  normal 
level.  Brewer  v.  Flint  &  P.  M.  R.  Go. 
(1885)  56  Mich.  625,  23  N.  W.  440; 
Texas  &  P.  R.  Go.  v.  Rhodes  (1895)  IS 
C.  C.  A.  9,  30  U.  S.  App.  561,  71  Fed. 
145.  But  this  view  is  inconsistent  with 
the  generally  accepted  doctrine  that  a 
master  is  not  entitled  to  carry  on  his 
business  with  instrumentalities  which 
are  specifically  defective.  See  §  41, 
ante. 

'Russell  V.  Minneapolis  <&  St.  L.  R. 
Co.  (1884)  32  Minn.  230,  20  N.  W.  147 
("Miller"  and  common  coupling  used 
together)  ;  Eimgerford  v.  Ghicago,  M. 
&  St.  P.  R.  Go.  (1889)  41  Minn.  444, 
43  N.  W.  324  (goose-neck  coupling  de- 
vice on  engine,  and  common  coupling  on 
freight  car ) . 

*  Negligence  is  not  predicable  from 
the  fact  that  a  rope  was  used,  instead 
of  a  chain,  to  couple  two  of  the  cars  in 
a  wrecking  train.  Tailer  v.  Hannibal 
&  St.  J.  R.  Co.  (1887)  93  Mo.  79,  5  S. 
W.  810;  Muirhead  v.  Bannibal  d  St.  J. 
R.  Go.  (1890)  103  Mo.  251,  15  S.  W 
530.  Nor  from  the  fact  that  what  is) 
known  as  the  "three-link  coupling"  waa 
us€d  as  a  substitute  for  a  damaged 
drawhead,  in  order  that  the  ear  might 
be  put  in  a.  condition  to  proceed  to  a 
station  where  it  could  be  repaired.  Dar- 
racott  V.  Chesapeake  <&  0.  R.  Go.  (1887) 
83  Va.  288,  2  S.  E.  511. 
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within  his  range  of  vision,  and  it  was,  therefore,  not  unreasonable 
to  assume  that  he  could  protect  himself  from  injuiy  by  the  exercise 
of  ordinary  care.^     See  chapter  iv. 

It  is  not  the  duty  of  a  company  to  eqviip  its  cars  with  deadwoods,so 
as  to  prevent  the  drawheads  from  coming  into  contact  Avhen  the  cars 
are  being  coupled."  Some  of  the  cases  in  which  the  courts  have  al- 
lowed Ihe  plaintiff  to  recover,  on  the  ground  that  the  standard  of  rea- 
sonable safety  had  uot  been  attained,  are,  upon  the  facts  presented,, 
irreconcilable  with  m.any  of  those  cited  in  the  foregoing  paragraphs.'^ 


"  Under  this  head  may  be  classed  the 
cases  in  which  the  use  of  ears  with 
double  buffers  has  been  denied  to  im- 
port negligence:  Kohn  v.  McXulla 
(1893)  147  U.  S.  238,  37  L.  ed.  150,  13 
Sup.  Ct.  Rep.  298;  Northern  P.  B.  Go. 
V.  Blake  (1894)  11  C.  C.  A.  93,  27  U. 
S.  App.  190,  63  Fed.  45;  Michigm  C. 
B.  Go.  V.  Smith/son  (1881)  45  Mich. 
212,  7  N.  W.  791;  Hathaway  v.  Michi- 
gan G.  R.  Go.  (1883)  51  Mich.  253,  47 
Am.  Rep.  569,  16  N.  W.  634;  Indianapo- 
lis. B.  £  W.  B.  Go.  V.  Flanigan  (1875) 
77  111.  365;  Pennsylvania  Go.  v.  Ebaugh 
(1895)  144  Ind.  687,  43  N".  E.  936;  Dy- 
sinc/er  v.  Giiicinnaii,  S.  &  M.  R.  Co. 
(1892)  93  Mich.  646,  53  N.  W.  825; 
Chicago,  B.  &  Q.  R.  Co.  v.  Curtis  (1897) 
51  Neb.  442,  71  N.  W.  42;  Toledo,  W. 
£  W.  B.  Go.  V.  Blach  (1878)  88  111. 
112;  Illinois  C.  R.  Co.  v.  Harris  (1894)' 
53  111.  App.  592;  Oshorne  v.  Knox  &  h. 
R.  Co.  (1877)  68  Me.  49,  28  Am.  Rep. 
16.  Upon  the  same  ground,  if  at  all, 
must  be  sustained  the  following  deci- 
sions: That  a  chafing  iron  was  used 
as  a  means  of  coupling  an  engine  to  a 
freight  car.  Hat/er  v.  Illinois  G.  R. 
Go.  (1892)  69  Miss.  642,  13  So.  827. 
That  a  locomotive  tender  was  not  fur- 
nished with  an  iron  rail  at  the  rear,  to 
serve  as  a  hand-hold  for  brakemen. 
Lyttle  V.  Chicago  &  W.  M.  R.  Co. 
(1890)  84  Mich.  280,  47  N.  W.  571. 
That  a  common  passenger  engine  with 
a  high  tender  and  a  "goose-neck"  coup- 
ler was  used,  instead  of  the  switch  en- 
gine of  the  pattern  usually  adopted  in 
lar<re  yards.  Foirlcr  v.  Chicago  &  N.  W. 
R.Co.  (1884)  61  Wis.  159,  21  N.  W.  40 
(switchman  here  had  been  instructed  m 
the  use  of  the  engine).  That  the  coup- 
lino-s  used  were  too  weak  to  bear  the 
strain  put  upon  them  by  "double  head- 
ing" the  train.  Hawk  v.  Pennsylvania 
B  Go.  (1887;  Pa.)  9  Cent.  Rep.  780, 
11  Atl.  459  (contention  of  plaintiff  was 
that,  if  two  engines  were  used,  one 
should  have  been  a  "pusher").     That  a 


hook  was  used  as  a  means  of  attaching 
a  traction  cable  alternately  to  each  of 
two  ears  which  were  operated  on  an  in- 
tline.  Burke  v.  Witherliee  (1885)  98 
N.  Y.  562. 

°  Hannigan  v.  Lehigh  &  H.  Biver  B. 
Go.  (1898)  157  N.  Y.  244,  51  N.  E.  992, 
Reversing  (1895)  91  Hun,  300,  36  N. 
Y.  Supp.  293,  where  it  was  also  said 
that,  even  if  it  were  to  be  assumed  that 
the  use  of  a  car  without  deadwoods  is 
negligent,  the  plaintiff  could  not  recover 
on  this  ground  for  an  injury  caused  by 
the  drawheads  coming  together,  since 
practically  all  the  evidence  in  the  case 
was  to  the  effect  that  the  function  of 
deadwoods  was  not  to  prevent  draw- 
heads  from  coming  together. 

'  As,  where  two  pieces  of  rolling  stock, 
regularly  coupled  together,  were  so  illy 
matched  that  they  could  not  be  safely 
operated.     Krueger  v.  Louisville,  N.  A. 

6  C.  R.  Co.  (1886)  111  Ind.  51,  11  N. 
E.  957  (tender  was  3  or  4  inches  higher 
than  deck  of  engine,  and  lost  motion 
was  thereby  generated,  rendering  the 
tender  liable  to  be  detached  from  the 
engine).  And  where  coupling  appliances 
or  other  parts  of  the  car  were  such  as 
to  render  the  work  of  coupling  unusual- 
ly dangerous.  Toledo,  W.  &  W.  R.  Go. 
V.  Fredericks  (1874)  71  111.  294  (draw- 
bars too  short)  ;  Lawless  v.  Connecti- 
cut River  B.   Go.    (1883)    136   Mass.    I 

(same  facts)  ;  Belair  v.  Chicago  &  JV. 
^Y.  B.  Co.  (1876)  43  Iowa,  662  (same 
facts)  ;  Dooner  v.  Delaware  &  H.  Canal 
Go.    (1895)    171   Pa.   581,   33    Atl.    415 

(same  facts)  ;   Qihson  v.  Pacific  B.  Co. 

(1870)    46   Mo.    163,    2   Am.    Rep.    497 

(spring  of  drawbar  too  short)  ;  Chi- 
cago, R.  I.  &  P.  B.  Go.  V.  Unney  (1893) 

7  C.  C.  A.  656,  19  U.  S.  App.  315,  59 
Fed.  45  (short  drawhead  on  foreign 
car)  In  Mason  v.  Biohmond  &  D.  R. 
Co.  (1892)  111  N.  C.  482,  18  L.  R.  A. 
845,  16  S.  E.  698,  it  was  laid  down  as 
a  general  rule,  that  when  freight  cars 
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Other  cases  in  which  the  action  was  held  to  be  maintainable,  so  ob- 
viously came  within  the  principle  that  a  master  is  not  justified  in  ex- 
posing his  sei-vants  to  danger,  from  which  they  cannot  protect  them- 
selves by  ordinary  care,  that  it  is  probable  that  no  court  would  deny 
that  the  circumstances  presented  a  case  of  prima  facie  liability. 
Cases  answering  this  description  are  those  in  which  the  couplings  of 
two  cars  were  so  constructed  that  they  overlapped  when  they  came 
together,  thus  exposing  the  person  making  the  coupling  to  the  dan- 
ger of  being  crushed.**  But  the  inchoate  right  of  action  thus  conced- 
ed will,  of  course,  be  defeated  if,  as  a  matter  of  fact,  it  appears  that 
the  servant  understood  the  risks  involved^  (see  chapter  svii.),  or  that 
he  was  guilty  of  contributory  negligence.^" 

are  so  defectively  made,  whether  owing  Munroe  (1877),  85  111.  25,  it  was  not 
to  a  failure  to  attach  bumpers  at  all,  directly  decided  whether  the  absence  of 
or  to  make  them  sufficiently  long  to  pro-  an  appliance  to  keep  the  coupling  link 
tect  a  person  standing  between  the  cars  from  running  back  imported  negligence, 
when  in  motion,  or  in  consequence  of  the  servant  being  held  to  have  assumed 
any  other  fault  in  construction,  that  the  risk,  as  an  obvious  one.  In  Secord 
the  slightest  indiscretion  on  the  part  v.  Chicago  d  M.  L.  S.  B.  Go.  (1895)  107 
of  an  operative  may  endanger  his  life,  Mich.  540,  65  N.  W.  550,  ii;  seems  to 
the  company  is  liable  for  any  injury  re-  have  been  regarded  as  negligent  to  use 
suiting  from  such  defects.  In  Bennett  a  car  with  a  drawbar  which  had  to  be 
v.  Vorihern  P.  R.  Go.  (1891)  2  N.  D.  raised  and  lowered  in  the  saddle  to 
112,  13  L.  R.  A.  465,  49  N.  W.  408,  adapt  it  to  other  drawheads  of  different 
where  a  drawbar  was  so  short  as  to  heights.  But  recovery  was  denied  on 
leave  only  10  inches  between  a  car  and  the  ground  that  the  risk  was  obvious, 
locomotive  when  they  came  together,  and  therefore  assumed, 
the  usual  space,  according  to  the  evi-  *  Lawless  v.  Gonnecticut  River  R.  Go. 
dence,  being  from  24  to  30  inches,  the  (1883)  136  Mass.  1  (drawbar  of  loco- 
court  said:  "To  so  diminish  this  usual  motive  too  low)  ;  Ellis  v.  'New  York,  L. 
standing  room  that  an  employee  is  al-  E.  <&  W.  R.  Go.  (1884)  95  N.  Y.  546; 
most  sure  to  be  caught,  when  in  the  dis-  Le  Clair  v.  First  Div.  of  St.  Paul  &  P. 
charge  of  his  duties,  between  a  heavy  R.  Co.  (1873)  20  Minn.  9,  Gil.  1;  Dono- 
standing  car  and  an  engine  whose  hue  v.  Brooklyn  City  R.  Go.  (1891)  38 
momentum,  because  of  its  weight,  is  N.  Y.  S.  R.  485,  14  N.  Y.  Supp.  639; 
tremendous,  however  slow  its  speed,  Norfolk  &  W.  R.  Co.  v.  Brown  (1895) 
would  seem  to  be  some  evidence  of  neg-  91  Va.  668,  22  S.  E.  496;  Bennett  v. 
ligence.  If  the  space  is  too  narrow  for  Greenwich  d  J.  R.  Go.  (1895)  84  Hun, 
the  body,  serious  injury  is  almost  in-  216,  32  N.  Y.  Supp.  457;  Muldoicney 
evitable  in  case  the  servant  is  caught,  v.  Illinois  C.  R.  Co.  (1873)  36  Iowa, 
There  is  respectable  authority  for  the  462;  Lynn  v.  Antrim  Lumber  Go. 
proposition  that  these  facts  warrant  a  (1901)  105  La.  451,  29  So.  874;  Lucco 
finding  of  negligence."  v.  New  York  G.  d  H.  R.  R.  Go.  (1895) 
That  a  coupling,  known  as  a  stiff  87  Hun,  612,  34  N.  Y.  Supp.  277  (chain 
goose-neck,  was  not  reasonably  safe  used,  in  the  absence  of  a  drawhead,  to 
when   used  with   freight  cars  seems  to  connect  cars ) . 

have  been  assumed  in   Qramnis  v.   Chi-       '  Upon  this  ground  the  plaintiff  was 

cago,  St.  P.  d  K.  G.  R.  Co.    (1890)    81  denied    recovery,    where    the    couplings 

Iowa,  444,  46  N.  W.  1067.     In  Western  were  so  constructed  that  the  ears  came 

d    A.    R.    Go.    V.    Bishop     (1873)     50  dangerously    close     together     {McLaren 

Ga.  465,  it  was  apparently  regarded  as  v.  Williston  [1892]  48  Minn.  299,  51  N. 

negligent  to  use  on  a  tender  a  hinged  W.   373    [drawbars   on   cars   of  logging 

drawbar,  which  was  too  short,  and  lia-  train  were  so  low  that  they  passed  un- 

ble  to  turn,  when  a  coupling  was  made  der  the  engine] ;  Moore  v.  Kansas  City, 

with  a  car.     In  Chicago  d  A.  R.  Go.  v.  Ft.  8.  d  M.  R.  Co.  [1898]  146  Mo.  572, 
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There  is  no  dispute  as  to  the  point  that  negligence  may  be  predi- 
cated of  the  failure  of  a  company  to  supply  coupling  pins  and  links 
of  the  kind  required  for  the  purpose  of  making  a  reasonably  safe 
coupling  tinder  the  circumstances.-' -'• 

In  some  cases  of  this  type  conformity  or  nonconformity  to  common 
usage  is  the  controlling  element,  or  one  of  the  controlling  elements/^ 
but  it  must  be  remembered  that  its  significance  is  not  the  same  in  all 
jurisdictions.     See  chapter  vi.^  aide. 

74.  Other  parts  or  appurtenances  of  railway  cars  and  locomotives. — 
In  the  cases  collected  in  the  note  below,  recovery  was  denied  upon 
the  ground  that  a  railway  company  has  the  right  to  use  whatever 
pattern  of  rolling  stock  it  may  prefer.^     But  proof  that  the  servant 


48  S.  W.  487 ;  Bulett  v.  St.  Louis,  K.  0. 
d  N.  B.  Co.  [1878]  67  Mo.  239);  and 
where  there  was  no  hand-rail  on  a  loco- 
motive {Chicago  &  G.  W.  R.  Co.  v. 
Travis    [1892]    44   111.  App.  460). 

^"Toledo,  W.  &  W.  B.  Co.  v.  Aslury 
(1877)  84  111.  429  (drawbars  over- 
lapped) . 

'^  Derwer,  T.  &  O.  R.  Go.  v.  Simpson 
(1891)  16  Colo.  55,  26  Pae.  339;  Boat- 
icright  v.  Northeastern  R.  Co.  (1886) 
25  S.  C.  128  (cars  of  different  heights)  ; 
Southern  P.  Co.  v.  Bvrke  (1803)  9  C.  C. 
A.  229,  23  U.  8.  App.  1,  13  U.  S.  App. 
110,  60  Fed.  704  ("Miller"  and  ordin- 
ary coupling  apparatus)  ;  St.  Louis  & 
S.  F.  R.  Go.  V.  Keller  (1900;  Kan.  App.) 
62  Pae.  905  (coupling  pins  too  large)  ; 
Missouri,  K.  &  T.  R.  Co.  v.  Bauer 
(1897;  Tex.  Civ.  App.)  43  S.  W.  1078 
( same  facts ) . 

"  On  the  one  hand,  it  has  been  held 
not  to  be  negligent  to  use  dravvheads  of 
a  certain  well-known  pattern  (Rich- 
mond &  D.  R.  Go.  V.  Jones  [1890]  92 
Ala.  218,  9  So.  276;  Georgia  P.  R.  Go. 
V.  Propst  [1887]  S3  Ala.  518,  3  So. 
764)  ;  nor  to  use  double  deadwoods  {Os- 
lorne  v.  Knox  &  L.  R.  Go.  [1877]  68 
Me.  48,  28  Am.  Rep.  16)  ;  nor  to  omit 
to  introduce  a  new  kind  of  coupling,  as 
long  as  the  one  retained  is  commonly 
used  by  railway  companies  (Burns  v. 
Chicago,  M.  &  St.  P.  R.  Co.  [1886]  69 
Iowa,  450,  58  Am.  Rep.  227,  30  N.  W. 
25 ) .     As  to    self-couplers,    see    infra. 

On  the  other  hand,  companies  have 
been  held  negligent  in  continuing  to 
use  a  kind  of  coupling  which  has  been 
generally  abandoned  by  other  compan- 
ies. Crane  v.  Missouri  P.  R.  Go. 
(1885)  87  Mo.  588  (locomotive  with 
dravvhead  of  peculiar  construction,  ren- 


dering it  dangerous  to  couple  to  cars)  ; 
Bennett  v.  Northern  P.  R.  Go.  (1891)  2 
N.  D.  112,  13  L.  R.  A.  465,  49  N.  W. 
408  (drawbars,  shorter  than  those  in 
common  use ) . 

In  1877  the  supreme  court  of  Illinois 
held  that  a  railway  was  not  bound  to 
introduce  self-couplers.  Toledo,  W.  & 
W.  R.  Go.  V.  Ashury  (1877)  84  III.  429. 
More  than  twenty  years  afterwards,  we 
find  it  laid  down  in  North  Carolina  that 
the  failure  to  furnish  automatic  car 
couplers  in  common  use  for  freight  ears 
is  negligence  per  se,  which  renders  a 
railroad  company  liable  to  an  employee 
for  injuries  received  in  attempting  to 
couple  cars  having  skeleton  drawheads 
of  unequal  height.  Troxler  v.  Southern 
B.  Go.  (1899)  124  N.  C.  189,  44  L.  R. 
A.  313,  32  S.  E.  550.  The  difference  be- 
tween the  two  rulings  is  significant  of 
the  fact  that  this  device  had  been  al- 
most universally  adopted  during  the  in- 
termediate period.  It  has  also  been 
held  to  be  for  the  jury  to  say,  whether 
it  is  negligence  to  send  out  a  train  in 
which  only  the  engine  and  four  cars  out 
of  ten  are  provided  with  automatic 
brakes.  Wright  v.  Southern  R.  Co. 
(1900)    127  N.  C.  225,  37  S.  E.  221. 

^  Texas  &  P.  R.  Go.  v.  Minniclc  (1893) 
6  C.  C.  A.  387,  13  U.  S.  App.  520,  57 
Ped.  362  (bridge  ignited  by  sparks  from 
a  smoke  .stack  of  peculiar  design,  the 
characteristics  of  which  were  known  to 
the  servant).  A  railway  company,  not 
being  bound  to  adopt  every  new  inven- 
tion, is  not  negligent,  simply  because  it 
has  failed  to  exchange  a  hook  for  an 
eyebolt,  as  a  means  for  t*ie  attachment 
of  a  brake,  though  the  latter  contrivance 
may  have  superior  merits.  Wonder  v. 
Baltimore  &  0.  B.  Go.    (1870)   32  Md. 
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did  not  appreciate  the  risks  involved  lets  in  the  operation  of  the  prin- 
ciple discussed  in  chapter  vii.^ 

In  other  decisions  the  determinative  element  has  been  the  defend- 
ant's failure  to  provide  a  reasonably  safe  appliance.* 


411,  3  Am.  Rep.  143.  Negligence  can- 
not be  inferred  from  the  following 
facts:  That  the  cars  were  not  provided 
with  check  chains  to  lessen  the  risk  of 
derailment.  Ladd  v.  tlew  Bedford  R. 
Go.  (1876)  119  Mass.  412,  20  Am.  Rep. 
331.  That  there  were  no  hooks  on  a 
gangway  laid  from  a  ear  to  a  platform, 
for  the  unloading  of  freight,  is  not  neg- 
ligence. D'Arcy  v.  Long  Island  R.  Go. 
(1898)  34  App.  Div.  275,  54  N.  Y.  Supp. 
553;  La  Pierre  v.  Chicago  &  G.  T.  R. 
Co.  (1894)  99  Mich.  212,  58  N.  W.  60 
(use  for  fifteen  years  without  accident 
\Yas  here  emphasized).  That  a  block 
and  tackle  was  not  provided  to  guide 
a  cable  which,  while  it  was  being  used 
to  draw  a  plow  by  which  earth  was  un- 
loaded from  flat  ears,  was  laid  in  a 
groove  in  a  socket  which  held  a  stake 
on  the  side  of  one  of  the  cars.  Ifolan  v, 
Montana  G.  R.  Go.  (1901;  Mont.)  63 
Pac.  926.  That  the  pattern  of  brake 
used  was  more  dangerous  than  another 
kind.  Winkler  v.  St.  Louis  Basket  t6 
Box  Co.  (1897)  137  Mo.  394,  38  S.  W. 
921.  That  there  was  no  fusible  plug  in 
a  locomotive  boiler,  and  no  stationary 
light  to  enable  the  engineer  to  see  the 
test  cocks.  Leary  v.  Lehigh  Valley  R. 
Go.  (1894)  76  Hun,  575,  28  N.  Y.  Supp. 
187.  That  a  car  not  originally  designed 
for  a  caboose  was  used  as  one.  Galves- 
ton, E.  &  8.  A.  R.  Go.  v.  Davis  (1893; 
Tex.  Civ.  App.)  23  S.  W.  1019.  (Com- 
pare Pennsylvania  case  cited  in  note  4, 
infra.)  That  a  device  for  picking  up 
the  cable  of  a  motor  car  was  not  as 
safe  ao  .mother  kind.  Friel  v.  Citizens' 
R.  Co.  (1893)  115  Mo.  503,  22  S.  W. 
498.  That  a  street  car  had  no  guard 
extending  outside  the  wheels  to  prevent 
the  feet  of  employees  who  might  fall 
off  the  car  from  getting  on  the  track. 
Denver  Tramnay  Go.  v.  Wesbit  (1896) 
22  Colo.  408,  45' Pac.  405. 

Hand  cars  need  not  be  of  any  particu- 
lar pattern.  Hamilton  v.  Chicago,  R. 
I.  &  P.  R.  Co.  (1894)  93  Iowa,  46,  61 
N.  W.  415.  In  a  Texas  case  the  court 
seemed  to  consider  that,  as  a  hand  car, 
known  as  the  "Sheffield,"  was,  on  the 
whole,  considered  an  improvement  over 
those  in  ordinary  use  at  the  time  when 
it  was  introduced,  there  was  no  negli- 
gence in  adopting  it,  though  it  may  have 


been  more  likely  to  be  derailed,  owing 
to  its  lightness.  But  the  decision  was 
that,  even  conceding  this  lightness  to 
be  a  defect,  the  danger  arising  from  it 
was  fully  appreciated  by  the  servant. 
Gulf,  G.  &  8.  F.  R.  Co.  V.  Williams 
(ISSS)  72  Tex.  159,  12  S.  W.  172.  In 
Intel-national  £  G.  N.  R.  Co.  v.  Doyle 
(1878)  49  Tex.  190,  it  seems  to  have 
been  considered  that  the  use  of  an  un- 
covered, eight-sided  iron  handle  on  the 
crank  of  a  hand  car  did  not  expose  a, 
section  hand,  who  grasped  it  with  a 
gloved  hand,  to  dangers  exceeding  those 
which  were  apparent  with  ordinary  care 
and  attention.  But  the  precise  posi- 
tion of  the  court  on  this  point  is  not 
very  clear. 

^  Louisville  &  N.  R.  Co.  v.  Binion 
(1894)  107  Ala.  645,  18  So.  75  (brake 
of  a  certain  pattern  dangerous  to  inex- 
perienced brakeman ) .  The  driver  of  a 
tram  car  in  a  mine  may  recover  for  an 
injury  caused  by  his  striking  against  a 
low  place  in  the  roof,  while  he  was  sit- 
ting, in  the  usual  manner,  on  a  new  car 
which  he  did  not  know  to  be  higher  than 
the  ones  he  had  been  using.  Tennessee 
Goal,  I.  &  R.  Go.  V.  Currier  (1901)  47 
C.  0.  A.  161,  108  Fed.  19. 

"  A  jury  is  warranted  in  finding  neg- 
ligence where  the  defendant  used  a  lo- 
comotive, the  footboard  of  which  was 
about  9  inches,  and  the  pilot  5  inches, 
above  the  rails  (Chicago  &  N.  W.  R.  Go. 
V.  Delaney  [1897]  169  111.  581,  48  N.  E. 
476  [pilot  struck  obstruction,  which 
caused  the  breaking  of  the  footboard  on 
which  plaintiff  was  standing] )  ;  and 
where  there  is  no  continuous  hand-hold 
on  a  switch  ensfine  (Wihle  v.  Burling- 
ton, G.  R.  &  W.'r.  Go.  [1899]  109  Iowa, 
557,  80  N.  W.  679)  ;  and  where  a  "push 
pole"  which  had  no  handle  was  used  for 
propelling  cars  {Philadelphia,  W.  &  B. 
R.  Go.  V.  Keenan  [1883]  103  Pa.  125)  ; 
and  where  a  yard  engine  with  a.  square, 
instead  of  a  sloping,  tank  is  used  (Mis- 
souri P.  R.  Co.  V.  Lehniberg  [1889]  75 
Tex.  61,  12  S.  W.  838)  ;  and  where  no 
handles  were  provided  on  tank  cars  for 
the  use  of  brakemen  engaged  in  coupling 
(Graham  v.  Boston  &  A.  R.  Go.  [1892] 
156  Mass.  4,  30  N.  E.  359)  ;  and  where 
an  ordinary  freight  engine  is  used  for 
switching  purposes  in  a  yard,  the  evi- 
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Not  a  few  decisions  are  controlled  by  tlie  element  of  conformity  or 
nonconformity  to  common  usage.*  Otiiers  give  prominence  to,  and 
are  controlled  by,  the  principle  that  appliances  are  only  required  to 
be  reasonably  safe  for  the  purpose  for  which  they  are  furnished.^ 

deuce  being  that  the  latter  is  handled  (1893)  158  Mass.  228,  33  N.  E.  512. 
more  easily,  and  that  the  engineer  who  Nor  to  use  as  a  caboose  a  box  car  with 
is  operating  it  can  see  signals  more  eas-  no  platform  or  guard  rail  at  either  end. 
ily  {Missouri  P.  R.  Co.  v.  Lamothe  Davis  v.  Baltimore  &  0.  R.  Go.  (1893) 
[1890]  76  Tex.  219,  13  S.  W.  194)  ;  and  152  Pa.  314,  25  Atl.  498.  Nor  to  use 
where  ears  without  ladders  are  used  the  ordinary  appliances  for  the  purpose 
(Greenleaf  v.  Illinois  C.  R.  Co.  [1870]  of  carrying  broad-gauge  car  bodies  on 
29  Iowa,  14,  4  Am.  Rep.  181);  and  narrow-gauge  trucks.  Titus  v.  Brad- 
where  cars  were  sent  out,  unprovided  ford,  B.  d  K.  B.  Co.  (1890)  136  Pa.  618, 
with  proper  lights  {Chicago  &  N.  W.  R.  20  Atl.  517.  Nor  to  adopt  a  certain 
Co.  V.  Taylor  [1873]  69  111.  461,  18  Am.  method  of  fastening  the  arch  pipe  of  a 
Rep.  626  [ears  were  making  a  flying  locomotive,  when  there  is  no  evidence 
switch]  ;  Denver  &  R.  G.  R.  Co.  v.  of  any  common  usage  in  respect  to  a  dif- 
8ipes  [1899]  26  Colo.  17,  55  Pao.  1093  ferent  method.  Hale  v.  New  York  &  N. 
[cupola  of  caboose  not  lighted]).  See  E.  R.  Go.  (1899)  174  Mass.  317,  54  N. 
also  Wedgwood  v.  Chicago  &  N.  W.  R.  E.  844.  Nor  to  omit  to  provide  a  re- 
Co.  (1877)  41  Wis.  478  (long  bolt  un-  sistance  coil,  to  make  the  starting  of  an 
necessarily  projecting  from  brake  electric  street  car  more  gradual,  there 
beam);  Missouri  P.  R.  Co.  v.  Fox  being  no  evidence  that  such  a  device 
(1898)  56  Neb.  740,  77  N.  W.  130,  was  in  common  use.  Lorimer  v.  St. 
(1900)  60  Neb.  531,  83  N.  W.  744  Paul  City  R.  Co.  (1892)  48  Minn.  391, 
(truss  rod  projecting  an  unnecessary  51  N.  W.  125.  Negligence  cannot  be  in- 
length  through  the  nut  in  which  it  was  ferred  from  the  failure  to  adopt  the 
screwed);  Bvans  v.  Delk  (1888;  Tex.)  "Potter"  draft  iron  with  three  coup- 
9  S.  W.  550  (hand  car  derailed,  owing  lings,  where  it  appears  that  the  single 
to  the  fact  that  the  pinion  wheel  was  coupling  is  still  extensively  used.  Burns 
too  small,  so  that  the  cogs  caught,  bind-  v.  Chicago,  M.  &  St.  P.  R.  Go.  (1886) 
ino'  the  car  wheels  to  the  rail  as  they  69  Iowa,  450,  58  Am.  Rep.  227,  30  N. 
we're  ascending  a  gi-ade  on  a  curve).  W.  25.  The  use  of  hand-holds  on  cars, 
Evidence  that  it  is  practicable  to  place  placed  lengthwise  instead  of  cross-wise, 
railings  about  the  top  of  tenders  to  in-  is  not  negligent,  though  a  majority  of 
crease  their  capacity,  and  that  this  was  railway  companies  use  the  latter  kind, 
not  done  in  the  case  in  hand,  is  admis-  Chicago  &  G.  W.  R.  Co.  v.  Armstrong 
sible  on  the  question  of  negligence  in  (1895)  62  111.  App.  228.  On  the  other 
loadino-  a  tender  so  that  coal  fell  from  hand,  it  is  negligent  to  run  a  freight 
it  and  injured  the  plaintiff.  Union  P.  engine  without  such  a  generally  used 
R  Go  V  Erickson  (1894)  41  Neb.  1,  device  as  a  cowcatcher  {Tennessee  Goal, 
29  L  R.  A.  137,  59  N.  W.  347.  /.  <&  R.  Go.  v.  Kyle  [1890]  93  Ala.  1,  12 
*It  is  not  negligence  to  use  on  dirt  L.  R.  A.  103,  8  So.  764)  ;  or  to  operate 
cars  brakes  of  a  kind  that  are  in  com-  cars  of  a  generally  discarded  pattern 
mon  use,  though  not  the  best.  Henry  {Palmer  v.  Denver  &  R.  G.  R.  Go. 
V.   Staten  Island  R.   Co.    (1880)    81   N.  [1882]    3    McCrary,    635,    12    Fed.    392 

Y  373  Nor  to  receive  into  a  train  a  [freight  cars  had  only  four  wheels,  and 
foreign  car  of  a  kind  which  is  in  com-  those  were  attached  so  rigidly  that  they 
mon  use,  although  it  has  no  hand-hold  could  not  accommodate  themselves  to 
or  grab-iron  at  the  end,  the  evidence  curves]).  ,  ij  .,1,  x  ..v 
being  that  the  steps  were  so  constructed  ''Thus,  it  has  been  held  that  the  safe- 
as   to   serve   for  that  purpose.     Dooner  ty  chains  between    an    engine    and    its 

V  Delaware  &  H.  Canal  Co.  (1895)  171  tender  need  not  be  strong  enough  to  bear 
Pa  581  33  Atl.  415.  Nor  to  have  cars  the  strain  put  upon  them  when  the 
with  holes  cut  in  the  projecting  roof  at  couplings  give  way.  Gardner  v  St. 
the  ends,  to  enable  brakemen  to  reach  Louis  d  S.  F.  R.  Go.  (1896)  135_  Mo. 
the  ladder.  Benson  v.  Xcw  York,  N.  H.  90,  36  S.  W.  214.  And  that  there  is  no 
d  H  R  Go.  (1901;  R.  I.)  49  Atl.  689.  obligation  to  construct  the  rims  of 
Nor  to  have  projecting  bolt  on  lever  of  gravel  cars  in  such  a  manner  that  they 
hand  car      Carey  v.  Boston  d  M.  R.  Co.  will  serve  as  a  safe  means  of  support 
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Others  again  exemplify  the  exception  to  this  principle,  viz.,  that,  if 
the  master  himself  puts  an  appliance  to  a  new  use,  his  liability  is 
tested  by  the  same  standard  as  if  it  had  been  originally  furnished  for 
that  purpose.''  See  §  28,  ante.  Whether  a  "pushing  pole"  without 
a  handle  is  a  reasonably  safe  and  suitable  instrument  for  the  work 
of  making  up  trains,  is  a  question  for  the  jury.'^ 

75.  Elevators. —  (See  also  §  91,  ■post.) — An  employer  who  uses  an 
elevator  for  the  conveyance  of  his  servants  must  provide  it  with  a 
reasonably  effective  safety-device  to  arrest  the  fall  of  the  cage  in  case 
of  an  accident.^  His  duty  in  this  regard  is  fulfilled  if  he  furnishes 
a  device  of  an  approved  style.^  The  elevator  must  also  be  made  rea- 
sonably safe  in  other  respects.* 

to  a  servant  attempting  to  mount  the  with  force  when  the  operator's  foot  is 

ears  while  in  motion.     Timmons  v.  Cen-  removed   from   the   button,   and   which, 

tral  Ohio  B.  Co.   (1856)   6  Ohio  St.  105.  when  it  has  once  started  to  close,  cannot 

And  that  push  cars  need  not  be  so  con-  be  stopped,  is  a  dangerous  appliance,  is 

structed  that  employees  can  safely  ride  a  question  for  the  jury.     Auld  v.  Mati- 

upon  them.     Yorlc  v.  Kansas  City,  C.  &  hattan  L.   Ins.    Go.    (1900)    165   N.   Y. 

8.  B.  Co.   (1893)   117  Mo.  405,  22  S.  W.  610,  58  N.  E.  1085,  Affirming  (1898)   34 

1081.     But  this  last-mentioned  position  App.  Div.  491,  54  N.  Y.  Supp.  222.     The 

is   doubtless   subject  to  some  qualifica-  proprietor  of  an  elevator  is  not,  as  mat- 

tion,  where  the  push  cars  are  used  for  ter  of  law,  free  from  negligence  towards 

the  conveyance  of  employees,  with  the  an  employee  who  was  killed  by  falling 

acquiescence  of  the  company.     See  Mil-  into   the   shaft   while   running  the   ele- 

ler  V.   Union  P.   B.    Co.    (1883)    5  Mc-  vator,  where  the  entire  front  of  the  ele- 

Crary,  300,  17  Fed.  67,  and  the  follow-  vator  was  open,  and  at  the  floor  where 

ing  note.  the    accident    occurred   the    doors   were 

'  The  case  was  held  to  be  for  the  jury  open,  a  wooden  bar  placed  across  them 

where  an  engine  used  for  switching  pur-  about   SJ   feet  from  the  floor,  and  the 

poses  was  not  provided  with  the  proper  horizontal  edge  of  the  wooden  lining  of 

safeguards    for    that    work.     Smith    v.  the     shaft    projected    downward     from 

Buffalo,  B.  &  P.  B.  Go.   (1893)   72  Hun,  above,  and  the  operating  cable  was  only 

545,  25  N.  Y.  Supp.  638.     And  where  a  a  foot  from  the  opening.     Dallemand  v. 

road  engine  with  a  flat  car  in  front  of  SaalfeUt    (1898)    175  111.  310,  48  L.  R. 

it  was  used,  instead  of  a  yard  engine,  A.  753,  51  N.  E.  645,  Affirming   (1897) 

for  coupling  purposes,  the  result  being  73  111.  App.   151.     A  bucket  suspended 

that  an  employee,  being  misled  by  the  in  a  shaft  by  a  rope,  the  sway  of  which 

manner  in  which  the    light    from    the  is   confined  by  a  "follower,"  consisting 

headlight  was  thrown  on  the  flat  car,  of  pieces  of  timber  which  are  fastened 

was  run  over  while  he  was  crossing  the  across  the  shaft  above  the  bucket,  and 

track.     Texas   &  P.   B.   Co.    v.     Gentry  ascend  with  it,  is  not  reasonably  safe, 

(1896)   163  U.  S.  353,  41  L.  ed.  186,  16  where    the    follower    is    not     attached 

Sup.  Ct.  Rep.  1104.  firmly  to  the  bucket,  so  that  if  any  ob- 

'  Philadelphia,   W.   &    B.    B.    Co.    v.  struction  causes  the  stoppage  of  the  fol- 

Keenan  (1883)   103  Pa.  124.  lower  the  bucket  will  stop  also.  Board- 

'^  Fairbank     Canning     Co.    v.      Innes  man  v.  Brown  (1887)  44  Hun,  336  (fol- 

(1887)    24  111.  App.  33.     The  existence  lower   got  caught,   and   afterwards   fell 

of  this   obligation  is    assumed    in    the  on  the  persons  in  the  bucket) .     Negli- 

cases  as  to  freight  elevators  cited  infra,  gence  may  be  inferred  where  a  girder 

'  Kaye -v.  Bob  Boy  Hosiery  Go.  (1889)  protrudes  so  far  into  the    shaft    of    a 

51  Hun,  519,  4  N.  Y.  Supp.  571;  Biddis-  freight  elevator  as  to  be  in  dangerous 

comb  v.  Cameron   (1898)    35  App.  Div.  proximity  to  the  edge  of  the  platform. 

561,  55  N.  Y.  Supp.  127.  Olson  v.   Eanford  Produce   Co.    (1900) 

^Whether    an    elevator    door    which  111  Iowa,  347,  82  N.  W.  903. 
closes  by  pneumatic  pressure,  operated        On  the  ground  that  the  nut  of  an  eye- 
by  a  button  in  the  floor,  and  which  closes  bolt,  by  which  the  hoisting  cable  of  a 
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Whore  an  elevator  is  designed  solely  for  lifting  goods,  its  construc- 
tion must  be  such  that  it  can  be  safely  handled  by  servants.*  But 
the  employer  is  entitled  to  act  on  the  assumption  that  they  will  not 
use  it  as  a  means  of  conveyance,  and  is,  therefore,  not  bound  to  pro- 
vide it  with  those  safety  devices  which  are  obligatory  in  the  case  of 
passenger  elevators.^  In  a  Maryland  case,  this  distinction  was  taken, 
— that,  where  employees  are  merely  allowed  to  use  such  an  elevator 
as  licensees,  the  measure  of  care  owed  to  them  is  that  which  is  des- 
ignated as  "ordinary,"  but,  if  they  are  authorized  or  directed  to  use 
it  as  a  means  of  transportation,  the  employer  is  required  to  exercise 
"great  care  and  caution,"  both  in  the  construction  and  operation  of 
the  machine,  so  as  to  render  it  as  free  from  danger  as  careful  fore- 
sight and  precaution  may  reasonably  dictate.^  If  a  safety  device  is 
provided,  the  master's  duty  is  performed  if  it  is  one  which  is  com- 
monly used  on  a  freight  elevator  which  the  servants  are  authorized 
to  use.^ 


mine  elevator  was  attached  to  the  cross 
beam  at  the  top  of  the  cage,  was  not  in- 
tended to  serve  as  a  hand-hold,  recovery 
was  denied,  where  the  nut  had  worked 
loose,  thus  allowing  the  bolt  to  drop 
down  about  an  inch  when  the  cage  was 
at  rest,  and  the  finger  of  a  miner,  who 
had  grasped  the  nut  on  entering  the 
cage,  was  crushed  when  the  cable  was 
tautened  and  the  nut  drawn  up  against 
the  cross  beam.  Jayne  v.  Sehewaing 
Goal  Co.  (1896)  108  Mich.  242,  65  N. 
W.  971. 

*A  steamship  is  liable  for  injury  to 
a  fireman  engaged  in  raising  ashes  by 
means  of  a  patent  steam-hoist  which, 
when  properly  adjusted,  could  not  raise 
the  bucket  containing  the  ashes  to  the 
upper  edge  of  the  door  through  which 
tliey  were  to  be  taken,  in  the  cutting  off 
of  his  finger  by  its  being  caught  between 
the  edge  of  the  bucket  and  the  top  of 
such  dioor.  New  York  li  W.  8.  S.  Co. 
V.  McLaughlin  (1895)  14  C.  C.  A.  652, 
28  U.  S.  App.  424,  67  Fed.  797.  An  in- 
jury caused  by  the  bursting  of  a  valve 
in  an  airhoist,  which  is  insufficient  to 
sustain  the  pressurfe  put  upon  it,  is  ac- 
■fionable.  Blattery  v.  Walker  &  P.  Mfg. 
Co.  (1901)  179  Mass.  307,  60  N.  E.  782. 
On  the  ground  of  conformity  to  usage, 
the  absence  of  a  railing  round  a  freight 
elevator  was  denied  to  be  negligence  in 
Whatlay  v.  Block  (1894)  95  Ga.  15,  21 
S.  E.  985. 

"  Stringham  v.  Eilton    (1888)    111  N. 
Y.  188j  sub  nom.  Stringham  v.  Stewart, 


I  L.  R.  A.  483,  18  N.  E.  870;  Kern  v. 
De  Castro  &  D.  Sugar  Ref.  Co.  (1890) 
125  N.  Y.  50,  25  N.  E.  1071;  Biordan 
V.  Ocean  8.  8.  Co.  (1890)  32  N.  Y.  S. 
R.  328,  11  N.  Y.  Supp.  57,  Affirmed 
(1891)  124  N.  Y.  655,  26  N.  E.  1027; 
O'Brien  v.  Western  Steel  Co.  (1889) 
100  Mo.  182,  13  S.  W.  402;  Sievers  v. 
Peters  Box  <&  Lumher  Co.  (1898)  151 
Ind.  642,  50  N.  E.  877,  Rehearing  denied 
in  151  Ind.  662,  52  N.  E.  399.  The  point 
that  the  elevator  upon  which  the  plain- 
tiff was  being  conveyed  was  intended  for 
freight  only  cannot  be  raised  on  demur- 
rer. Anderson  v.  Hayes  (1899)  101 
Wis.  519,  77  N.  W.  903. 

'Wise  V.  Ackerman  (1892)  76  Md. 
375,  25  Atl.  424  (recovery  allowed 
where  a  joist,  which  projected  so  far 
into  the  elevator  shaft  that  there  was  a 
space  of  only  about  2  inches  between  it 
and  the  edge  of  the  elevator  platform, 
crushed  the  plaintiff's  foot,  which  hap- 
pened to  extend  outside  the  platform ) . 
In  Strawbridge  v.  Bradford  (1889)  128 
Pa.  200,  18  Atl.  346,  the  question  of  the 
employer's  negligence  was  held  to  be  for 
the  jury,  where  the  evidence  was  that 
two  sides  of  the  elevator  cage  were  un- 
guarded; that  it  ran  in  a  shaft  the  sides 
of  which  were  lOJ  inches  from  the  plat- 
form, and  into  which,  at  each  floor,  un- 
beveled  sills  projected  8 J  inches;  and 
that  it  was  intended  that  boys  should 
use  it. 

'  Boess  V.  Clausen  &  P.  Brewing  Co. 
(1896)  12  App.  Div.  306,  42  IST.  Y.  Supp. 
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76.  Unguarded  machinery;  generally. —  (See  also  §  90,  post.) — a. 
Conditions  not  reasonably  safe. — The  rationale  of  some  decisions 
seems  to  be  simplj  the  principle  that  a  jury  is  warranted  in  finding 
that  the  absence  of  a  guard  creates  conditions  of  such  a  character  tliat 
a  servant  who  has  to  work  with  or  near  the  machinery  cannot  per- 
form his  duties  in  reasonable  safety  by  the  exercise  of  ordinary  care.* 
From  tliis  standpoint,  evidence  showing  that  the  servant  imderstood 
tlie  risks  created  by  the  want  of  a  guard  is  treated  as  being  merely 
matter  of  defense,  whether  on  the  gi-ound  of  an  assumption  of  the 
risk  or  of  contributory  negligence.^ 

In  some  of  the  cases  where  recovery  was  allowed,  the  place  where 


848  (the  safety  device  here  was  of  such 
a  nature  that  it  only  served  as  a  safe- 
guard against  certain  kinds  of  acci- 
dents ) . 

'  Wallace  v.  Culter  Paper  Mills  Go. 
(1892)  19  Sc.  Sess.  Cas.  4th  series, 
915;    King   v.   Ford   River  Luviher    Go. 

(1892)  93  Mioh.  172,  53  N.  W.  10; 
Boux  V.   Blodgett    £    D.    Lumber    Co. 

(1893)  94  Mich.  607,  54  N.  W.  492; 
Anderson  v.  G.  N.  Nelson  Lumber  Go. 
(1896)  67  Minn.  79,  69  N.  W.  630; 
Ames  &  F.  Go.  v.  Strachurski  (1893) 
145  111.  192,  34  N.  E.  48  (covering  over 
cogwheels  was  not  fastened  in  any  way, 
and  employee  who  was  passing  slipped 
upon  the  floor  and  fell  in  such  a  man- 
ner as  to  displace  the  cover,  and  thus 
put  his  hand  between  the  cogs ) .  The 
question  of  negligence  on  the  part  of  an 
employer  in  failing  to  guard  a  small 
circular  saw,  extending  about  3  inches 
above  a  table,  and  running  very  rapidly, 
but  not  ordinarily  used,  is  for  the  jury, 
where  the  plaintiff  was  injured  while 
throwing  blocks  of  wood  over  the  table. 
Egan  v.  Sawyer  &  A.  Lumber  Go.  (1896) 
94  Wis.  137,  68  N.  W.  756.  An  em- 
ployer is  not,  as  matter  of  law,  free 
from  negligence  in  placing  a  pulley 
made  of  rags,  the  ends  of  which  are  left 
loose,  on  a  shaft,  easily  accessible, 
where  the  belt  used  on  it  is  in  a  poor 
condition  and  requires  frequent  repair 
and  readjustment,  thus  bringing  some- 
one in  close  proximity  to  the  pulley. 
Dodd  V.  Bell  (1897)  15  App.  Div.  258, 
44  N.  Y.  Supp.  198.  An  employer  who 
leaves  an  enormous,  rapidly  revolving 
cogwheel  partially  unprotected,  so  that 
tongs  carrying  large  masses  of  iron  are 
liable  to  be  caught  and  broken  in  it, 
and   the   pieces   thrown    all    about   the 


room  with  such  force  as  to  kill  any  per- 
son with  whom  they  come  in  contact, 
after  having  been  advised  by  a  skilled 
workman  to  encase  it,  is  liable  for  an 
injury  to  a  servant,  resulting  from  the 
tongs  catching  in  the  cogs.  Riohlands 
Iron  Co.  V.  Ellcins  (1893)  90  Va.  249, 
17  S.  E.  890.  In  Nadau  v.  White  River 
Lumber  Go.  (1890)  76  Wis.  120,  43  N. 
W.  1135,  the  court  reasoned  thus: 
"That  this  set  of  cogwheels  was  danger- 
ous, even  to  the  most  experienced  work- 
man, can  hardly  admit  of  a  doubt.  A 
slight  forgetfulness  on  the  part  of  the 
workman  while  attending  to  his  work 
might  bring  him  in  contact  with  it;  an 
accidental  slip  while  at  work  might 
bring  his  clothing  and  limbs  in  contact 
with  it;  and  we  have  no  hesitancy  in 
holding,  when  the  employer  places  such 
a  dangerous  piece  of  machinery  into 
which  his  employee,  by  the  least  forget- 
fulness or  unavoidable  accident,  may  be 
thrown  and  seriously  injured,  in  the  im- 
mediate vicinity  of  a  place  where  his 
employee  must  do  his  work,  he  fails  to 
furnish  him  a  reasonably  safe  place  for 
doing  his  work,  and  is  guilty  of  gross 
negligence, — especially  when  the  useful- 
ness of  the  machine  is  not  enhanced  by 
reason  of  its  being  uncovered,  and  when 
the  expense  of  covering  would  be  a  mere 
trifling  sum." 

^See  Wallace  v.  Cutler  Paper  Mills 
Go.  (1892)  19  Sc.  Sess.  Cas.  4th  series, 
915;  Nadau  v.  White  River  Lumber  Go 
(1890)  76  Wis.  120,  43  N.  W.  1135; 
Anderson  v.  0.  N.  Nelson  Lumber  Co. 
(1896)  67  Minn.  79,  69  N.  W.  630, 
supra;  Collins  v.  Laconia  Gar  Co. 
(1894)  68  N.  H.  196,  38  Atl.  1047  (con- 
ditions were  spoken  of  as  a  "defect"  in 
the  opinion). 
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the  uncovered  machinery  was  set  up  was  imperfectly  lighted.^'  Eut 
it  does  not  appear  that  this  circumstance  can  ever  be  a  differentiating 
one,  either  under  the  theory  that  the  want  of  a  guard  imports  negli- 
gence, or  under  the  theory  that  it  does  not. 

h.  Liability  tested  hy  the  servant's  knowledge  or  ignorance  of  the 
conditions. — The  rationale  of  several  decisions  is  that  a  court  cannot 
say,  as  matter  of  law,  that  the  maintenance  of  the  unfenced  machin- 
ery is  not  negligence,  where  the  evidence  tends  to  show  that  tlie  in- 
jured servant  was  excusably  ignorant,  either  of  the  general  risks  in- 
cident to  the  use  of  such  machinery,  or  the  particular  risks  incident  to 
the  use  of  the  machinery  in  question.*  For  general  principle,  see 
§  58,  ante. 

In  the  cases  in  which  the  servant's  knowledge  is  the  controlling 
element,  two  conceptions  emerge.  Some  of  them  proceed  upon  the 
theory  that,  under  ordinary  circumstances,  the  obvious  character  of 

jury,  miler  v.  Itasca  Cotton  Seed  Oil 
Co.  (1897;  Tex.  Civ.  App.)  41  S.  W. 
366.  See  also  American  Tobacco  Co.  v. 
Strichling  (1898)  88  Md.  500,  41  Atl. 
1083  (clothing  of  inexperienced  girl 
caught  on  upright  revolving  shaft  while 
she  was  sweeping  the  floor)  ;  Coombs 
V.  New  Bedford  Cordage  Co.  (1869)  102 
Mass.  572,  3  Am.  Rep.  506  (hand  of 
inexperienced  boy  was  caught  in  un- 
guarded cogs)  ;  Legare  v.  Esplin  (1897) 
Rap.  Jud.  Quebec,  12  C.  S.  113  (boy  of 
fifteen  injured  by  board-cutting  ma- 
chine) ;  Barho  v.  Bassett  (1886)  35 
Minn.  485,  29  N.  W.  198  (cogwheels, 
formerly  protected,  but  not  covered  at 
the  time  of  the  accident;  servant  had 
no  notice  of  the  change)  ;  Craver  v. 
Christian  (1887)  36  Minn.  413,  31  N.  W. 
457  (similar  facts)  ;  White  v.  Nonantum 
Worsted  Co.  (1887)  144  Mass.  276,  11 
N.  E.  75  (want  of  guard  had  in- 
creased danger,  owing  to  the  fact  that 
there  had  been  a  change  in  the  direction 
of  the  revolution  of  the  fan  of  a  ma- 
chine, and  the  servant  had  no  notice  of 
the  fact  that  the  fan  was  running  in 
this  dangerous  manner).  For  similar 
reasons  it  has  been  held  that  the  case 
cannot  be  taken  from  the  jury,  where, 
owing  to  the  improper  adjustment  of 
a  guard  rail  on  a  mangle,  the  servant 
was  misled  as  to  the  amount  of  protec- 
tion which  it  afforded,  and  thus  allowed 
her  hand  to  be  drawn  into  the  machine. 
Stager  v.  Troy  Laundry  Co.  (1901)  38 
Or.  480,  53  L.  R.  A.  459,  63  Pac.  645. 


V.  Hudson  SaiDmill  Co. 
(1897)  98  Wis.  73,  73  N.  W.  434  (un- 
guarded saw)  ;  Stubbs  v.  Atlanta  Cot- 
ton^Seed  Oil  Mills  (1893)  92  Ga.  495, 
17  S.  E.  746  (unboxed  gearing)  ;  Knuth 
V.  Geo.  A.  Weiss  Malting  &  Elevator  Co. 
(1897)  72  111.  App.  389  (servant's 
clothes  caught  on  a  shaft  in  a  poorly 
lighted  room)  ;  Gisson  v.  Schioabacher 
(1893)  99  Cal.  419,  34  Pac.  104  (simi- 
lar facts ) . 

*  In  Wheeler  v.  Wason  Mfg.  Co. 
(1883)  135  Mass.  294,  the  court  said: 
"The  jury  might  well  hold  the  defend- 
ant to  be  acquainted  with  the  tendency 
of  a  board,  when  warped,  to  spring  back 
during  the  operation  of  sawing;  and 
also  with  the  tendency,  especially  on 
the  part  of  an  inexperienced  person,  to 
put  his  hand  around  behind  the  saw  for 
the  purpose  of  steadying  the  board,  if 
running  unsteadily.  This  is  not  a  dan- 
ger, so  obvious  that  an  inexperienced 
workman,  just  beginning  to  learn  how 
to  use  a  circular  saw  in  splitting 
boards,  must  be  held  necessarily  to  take 
cognizance  of  it.  The  general  danger 
of  contact  with  such  a  saw,  when  in 
motion,  is  plain;  the  particular  danger 
to  be  guarded  against,  from  behind  the 
saw,  which,  according  to  some  of  the 
testimony,  is  the  danger  from  which  ac- 
cidents most  commonly  arise,  might  not 
be  known  without  practice."  An  alle- 
gation that  the  defendant  maintained 
an  uncovered  shaft  the  danger  of  which 
was  known  to  him,  and  not  to  the  serv- 
ant, is  sufficient  to  take  the  case  to  the 
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the  danger  which  the  servant  is  required  to  encounter  in  working  near 
unfenced  machinery  relieves  the  employer  of  any  obligation  to  change 
the  condition.®  In  other  words,  an  employer  owes  no  duty  to  a  serv- 
ant to  place  a  guard  on  a  machine  which  the  servant  has  agreed  to 
work  with  in  the  condition  in  which  he  finds  it.^ 

The  effect  of  this  principle  is  that,,  where  the  employee  has  knowl- 
edge that  machinery  about  which  he  is  employed  is  complicated  and 
dangerous,  neglect  to  fence  or  cover  is  not  of  itself  sufRcient  to  make 
the  master  liable.  Under  such  circumstances  proof  of  some  inde- 
pendent breach  of  duty  is  regarded  as  an  essential  prerequisite  to  the 
maintenance  of  an  action  for  an  injury  caused  by  contact  with  the 
jnachinery.'^  Such  a  failure  of  duty  is  shown  where  it  appears  that 
the  servant  received  no  instructions  as  to  the  dangers  of  the  work, 
and  the  facts  in  evidence  do  not  charge  him  with  knowledge  of  those 


dangers.* 

^  McOuerty  v.  Bale  (1894)  161  Mass. 
51,  30  N.  E.  682;  Wilson  v.  Massachu- 
setts Cotton  Mills  ( 1897  )  169  Mass.  67, 
47  N.  E.  506;  MurpJiii  v.  American  Bub- 
her  Co.  (1893)  159  Mass.  266,  34  N.  E. 
268 ;  Rock  v.  Indian  Orchard  Mills 
(1886)  142  Mass.  523,  8  N.  E.  401; 
Foley  V.  Pettee  Mach.  Works  (1889) 
149  Mass.  294,  4  L.  R.  A.  51,  21  N.  E. 
304;  Tinhham  v.  Sawyer  (1891)  153 
Mass.  485,  27  N.  E.  6;  Coombs  v.  New 
Bedford  Cordage  Co.  (1869)  102  Mass. 
572,  3  Am.  Rep.  506;  Guedelhofer  v. 
Emsting  (1899)  23  Ind.  App.  188,  55 
N.  E.  113;  Budd  v.  Bell  (1887)  13  Ont. 
Rep.  47;  Schroeder  v.  Michigan  Car  Co. 

(1885)  56  Mich.  132,  22  N.  W.  220; 
Sanborn  v.  Atchison,  T.  &  S.  P.  R.  Co. 

(1886)  35  Kan.  292,  10  Pac.  860;  Hay- 
den  V.  Smithville  Mfg.  Co.  (1861)  29 
Conn.  548;  Bond  v.  Smith  (1891)  39  N. 
Y.  S.  R.  124,  14  N.  Y.  Supp.  932.  In 
Dillenberger  v.  Weingartner  ( 1900 )  64 
N.  J.  L.  292,  45  Atl.  638,  it  was  not  ex- 
plicitly decided  whether  the  absence  of 
a  guard  did  or  did  not  import  negli- 
gence, recovery  being  denied  on  the 
ground  that  the  plaintiff  appreciated 
and  assumed  the  risk. 

Toomey  v.  Donovan  (1893)  158 
Mass.  232,  33  N.  E.  396;  Sullivan  v. 
India  Mfg.  Co.  (1873)  113  Mass.  396; 
Vicary  v.  Keith  (1873)  34  U.  C.  Q.  B. 
212. 

''Graver  v.  Christian  (1887)  36 
Minn.  413,  31  N.  W.  457;  Murphy  v. 
American  Rubber  Go.  (1893)  159  Mass. 
266,  34  N.  E.  268.     It  is  not  actionable 


negligence  per  se  for  a  master  to  omit 
to  protect  or  cover  dangerous  machin- 
ery, but  the  question  of  negligence  must 
depend  upon  the  circumstances  of  each 
case, — such  as  the  nature  of  the  em- 
ployment, degree  of  exposure  to  danger, 
and  notice  thereof  to  the  employee. 
Carroll  v.  Williston  (1890)  44  Minn. 
287,  46  N.  W.  352. 

'  Murphy  v.  American  Rubber  Go. 
(1893)  159  Mass.  266,  34  N.  E.  268; 
Su-oboda  v.  Ward  (1879)  40  Mich.  420; 
Graver  v.  Christian  (1887)  36  Minn. 
413,  31  N.  W.  457  (here  the  covering 
originally  placed  over  the  machinery 
had  been  removed;  master's  liability 
held  not  to  be  diminished  by  the  fact 
that  the  original  object  of  the  covering 
was  to  keep  out  dust).  But  a  court, 
after  the  jury  has  been  told  that  the 
defendant  was  bound  to  give  the  plain- 
tiff suitable  instructions,  is  not  required 
to  give  an  instruction  of  the  following 
tenor:  "If  the  jury  are  satisfied  that 
the  defendant  ran  the  machine  on  which 
the  plaintiff  was  injured,  in  the  location 
it  was  in  at  the  time  of  the  injury, 
without  fencing,  or  otherwise  suffi- 
ciently guarding  it,  so  that  the  plaintiff 
was  exposed,  while  in  the  defendant's 
employ,  to  danger  of  which  it  gave  no 
sufficient  notice,  then  the  defendant  was 
negligent."  Such  an  instruction  im- 
plies that  the  defendant  was  negligent 
if  he  did  not  fence  the  machine,  and  is 
therefore  regarded  as  misleading.  RocTc 
V.  Indian  Orchard  Mills  (1886)  142 
Mass.  522,  8  N.  E.  401. 
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Other  decisions  rely  iipon  the  consideration  that  the  servant  is,  or 
ought  to  be,  able  to  protect  himself  from  a  danger  of  this  description, 
if  he  appreciates  it.® 

c.  Liability  negatived  on  the  ground  that  a  master  may  can-y  on 
his  husincss  In  his  own  way. — In  some  of  the  cases  cited  in  the  last 
subdivision,  as  well  as  in  others,  the  doctrine  discussed  in  chapter  v.^ 
ante,  lias  been  adverted  to  as  a  reason  for  holding  that  a  servant  can- 
not recover  for  injuries  caused  by  uncovered  machinery.^"  The  mas- 
ter is  protected,  though  the  suggested  change  might  have  been  made 
at  a  trifling  expense.^^  The  impracticability  of  making  a  change  and 
using  the  machine  for  the  purposes  for  which  it  was  designed  is  some- 
times emphasized  as  a  factor  tending  to  exonerate  the  master.^^ 

By  one  of  the  courts  which  refers  the  master's  nonliability  to  the 
doctrine  applied  in  the  cases  cited  under  the  present  subsection,  it 
has  lately  been  held  that  the  use  of  an  unguarded  saw  is  not  negli- 
gent, where  sufficient  room  is  left  to  carry  on  the  work  to  be  done.-** 

This  pro\'iso  presumably  indicates  the  limit  beyond  which  the  mas- 
ter's privileges,  as  regards  the  arrangement  of  his  plant,  do  not  ex- 
tend. 

d.  Conformity  or  nonconforinity  to  usage. — In  several  cases  the 
use  of  machinery  without  a  guard  has  been  denied  to  be  negligence 
for  the  reason  that  common  usage  sanctions  such  an  arrangement,-'* 
or   that  there  was   no  evidence  going  to  show   that  it  was   the  gen- 

•  Young  v.  Burlington  Wire  Mattress  guards  furnished  for  emery  wheels  used 

Go.   (1890)  79  Iowa,  415,  44  N.  W.  693;  for  certain  work  are  lighter  than  those 

Ueyer  v.   Meyer    (1899)     80    111.    App.  used  for  other  work.     Berning  v.  Med- 

417.  ■  art   (1894)   56  Mo.  App.  443.  The  omis- 

"  Foley  V.  Pettee  Mach.  Wor/cs  (1889)  sion  to   screw   an   iron    plate    over    an 

149  Mass.  294,  4  L.  E,.  A.  51,  21  N.  E.  emery  wheel,  to  confine  the   fragments 

304;   Kleinest  v.  Kunhardt    (1893)    160  if  it  should  burst,  was  denied  to  be  neg- 

Mass    230    35  N.  E.  458;  Feely  v.  Pear-  ligence,  in  Augerstein  v.  Jones    (1891) 

son  Cordage  Co.    (1894)    161  Mass.  426,  139  Pa.  183,  21  Atl.  24. 
37  N.  E.  368;  Gleason  v.  Smith   (1898)        ^-Palmer     v.     Harrison      (1885)      57 

172  Mass.  50,  51  N.  E.  460;  Rock  v.  In-  Mich.  182,  23  N.  W.  624;  Young  v.  Bur- 

dian   Orchard   Mills    (1886)    142   Mass.  lington  Wire    Mattress  Co.     (1890)     79 

522    8  N    E.  401;  Plunkett  v.  Donovan  Iowa,   415,  44  N.   W.   693;     Keenan    v. 

(1891)  36N.  Y.  S.  R.  91,  12N.  Y.  Supp.  Waters    (1897)    181    Pa.   247,    37    Atl. 

454-    Tow-nsend  v.    Langles    (1890)    41  342;  Mackin  y.  Alaska  Refrigerator  Co. 

Fed!  919;    Schroeder  v.    Michigan    Car  (1894)    100  Mich.  276,  58  N.  W.  999. 
Co    (1885)   56  Mich.  132,  22  N.  W.  220;        "  .Journeaux  v.    E.    3.    Stafford    Co. 

Roth  V.  Northern  Pacific  Lumhering  Co.  (1899)    122  Mich.  396,  81  N.  W.  259. 
(1880)    18   Or.   205,   22   Pac.   842;   Ari-        ^*  Cunningham  v.   Bath    Iron    Works 

zona   Lumier  &  Timber    Co.  v.    Mooney  (1899)   92  Me.  501,  43  Atl.  IOC;  Young 

(1895-   Ariz.)    42  Pae.  952.  m.  Burlington  Wire  Mattress  Go.  (1890) 

^^Si'oqrenv.    Hall    (1884)     53    Mich.  79  Iowa,  415,  44  N.  W.  693;  Z^'ord  v.  A«- 

274,  IS'N.  W.  812  (bull  wheel  in  a  saw-  derson   (1891)    139  Pa.  261,  21  Atl.  18; 

mill).     Where    there    is    a    satisfactory  Sanborn  v.  Atchison,  T.  &  S.  F.  R.  Go. 

reason  for  the  difference,  negligence  can-  (1886)     35    Kan.     292,     10    Pae.     860; 

not  be  inferred  from  the  fact  that  the  Mackin    v.     Alaska    Refrigerator     Co. 
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eral  custom  to  operate  it  with  a  guard.^*  But  the  significance  of 
this  factor  will  obviously  depend  on  the  doctrine  held  in  the  jurisdic- 
tion where  the  accident  occurred.-^®     See  chapter  vi.,  ante. 

On  the  other  hand,  liability  has  been  imputed  on  the  ground  that 
the  defendant  failed  to  conform  to  usage.^'^ 

e.  The  probability  or  improbability  of  injury  resulting  from  the 
machinery  in  question,  —  respect  being  had  to  its  position  and  the 
character  of  the  work  in  which  the  servant  was  engaged,  is  a  circum- 
stance which  will  either  strengthen  the  inference  otherwise  indicated, 
or  vdll  operate  as  a  differentiating  element,  according  to  the  general 
theory  of  tlie  court  regarding  the  liability  of  the  master  for  injuries 
of  this  sort.-^* 


(1894)  100  Mich.  276,  5?  N.  W.  999; 
Fritz  V.  Salt  Laic  <C-  0.  Gas  &  E.  L.  Go. 
(1899)  18  Utah,  493,  5G  Pae.  90;  Tovn- 
send  V.  Langles  (1890)  41  Fed.  919; 
Higgins  v.  Fanning  (1900)  195  Pa.  599, 
46  Atl.  102;  Stoil  V.  Uoopes  (1888; 
Pa.)  22  W.  N.  C.  159,  14  Atl.  058  (ap- 
parently this  is  the  ground  of  the  de- 
cision, but  no  reasons  are  stated  in  the 
brief  opinion).  A  strong  and  some- 
what dubious  application  of  this  prin- 
ciple is  that  the  failure  to  provide 
screens  in  a  bottling  establishment,  to 
protect  employees  from  fragments  of 
exploding  bottles,  does  not  import  neg- 
ligence. Omaha  Bottling  Co.  v.  Thei- 
ler  (1899)   59  Neb.  257,  80  N.  W.  821. 

"  On  this  ground,  it  was  denied  to  be 
negligent  to  omit  to  have  a  "spreader" 
for  a  saw  {Delaware  River  Iron-Ship 
Bldg.  &  Engine  Wor7c.s  v.  Nuttall 
[1888]  119  Pa.  149,  13  Atl.  65);  and 
to  have  a  guard  to  prevent  planks, 
forced  over  "dead"  rollers,  from  coming 
into  contact  with  a  slab  saw  (Missis- 
sippi River  Logging  Co.  v.  Schneider 
[1896]  20  G.  C.  A.  390,  34  U.  S.  App. 
743,  74  Fed.  195). 

"In  Graver  v.  Christian  (1887)  36 
Minn.  413,  31  N.  W.  457,  common  usage 
was  held  not  to  be  a  protection  to  the 
master. 

"  Jensen  v.  Hudson  Sawmill  Go. 
(1897)  98  Wis.  73,  73  N.  W.  134;  Lem- 
ser  V.  /&>.  Joseph  Furniture  Mfg.  Co. 
(1897)  70  Mo.  App.  209.  A  duty  to 
screen  saws  cannot  be  established  by 
evidence  that  such  screens  were  used  on 
machines  different  from  the  one  in  ques- 
tion. Journeaucc  v.  E.  H.  Stafford  Go. 
(1899)   122  Mich.  396,  81  N.  W.  259. 

"  It  is  for  the  jury  to  say  whether  a 
roaster  is  negligent  in  not  guarding  a 


revolving  shaft  over  which,  with  the 
knowledge  and  acquiescence  of  his  fore- 
man, the  workman  was  in  the  habit  of 
stooping  to  remove  lumps  of  ore  from 
a  spout  on  the  opposite  aide,  or  in  fail- 
ing to  adopt  another  method  of  doing 
the  work.  Tobin  v.  New  Glasgow  Iron, 
Coal  &  It.  Co.  (1894)  26  N.  S.  268. 
Negligence  may  be  inferred  where  no 
guard  is  placed  over  cogwheels,  across 
which  a,  servant  is  frequently  obliged  to 
lean  in  order  to  open  a  gate  for  the  pas- 
sage of  billets  of  iron,  the  amount  of 
exertion  required  being  variable,  and 
often  very  considerable.  Rummell  v. 
Dilworth  '(1885)  111  Pa.  343,  2  Atl. 
355.  An  employer  is  negligent  in  fur- 
nishing for  an  employee  a  circular  saw, 
for  the  purpose  of  sawing  blocks  3i 
inches  long,  which  is  operated  by  plac- 
ing the  wood  on  a  slide  and  pushing  the 
slide  towards  the  saw,  holding  the  wood 
in  place  with  the  hand,  where  the  slide 
is  unsupported  for  18  inches  next  to  the 
saw,  and  when  if  any  pressure  is  placed 
on  that  end  the  slide  is  thrown  off,  and 
the  operator's  hand  is  likely  to  be  in- 
jured. Stiller  V.  Bohn  Mfg.  Go.  (1900) 
80  Minn.  1,  82  N.  W.  981.  A  rapidly 
revolving  shaft  in  a.  sawmill,  below  and 
only  a  few  feet  from  a  narrow  elevated 
platform  where  an  inexperienced  boy  is 
stationed  with  a  hook  or  pike  pole, 
charged  with  the  duty  of  keeping  chutes 
clear  of  clogged  slabs  by  striking  the 
hook  into  them  and  pulling  them 
towards  him,  and  liable  to  be  precipi- 
tated upon  the  shaft  if  the  hook  or  slabs 
are  unexpectedly  released, — is  a  danger- 
ous place,  and  ought  to  be  covered. 
Kinq  v.  Ford  River  Lumber  Co.  (1892) 
93  Mich.  172,  53  N.  W.  10.  The  court 
said:     "There  is  a    difference    between 
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77.  Revolving  shafts. — The  doctrine  adopted  by  some  courts  is  tliat 
a  master  is,  as  matter  of  law,  not  guilty  of  negligence  in  maintaining 
a  shaft  with  a  projecting  screw,  this  -doctrine  being  referred  to  the 
principle  that  it  is  a  common  contrivance.^  Or,  as  the  rule  may  also 
be  stated,  to  leave  gearings,  set  screws,  and  other  parts  of  machinery 
unboxed  is  not  negligence,  where  other  manufacturers  in  the  same 
line  of  business  operate  their  machinery  in  the  same  manner.^  It  fol- 
lows, therefore,  that,  although  there  may  be  a  safer  kind  of  set  screw 


working  with  or  at  a  piece  of  machin- 
ery, and  being  engaged  in  other  work  in 
close  proximity  to  such  machinery.  In 
the  one  case,  attention  is  naturally  di- 
rected to  the  machinery;  and  in  the 
other,  attention  is  directed  to  the  work, 
and  not  to  the  machinery,  and  the  more 
attention  is  given  to  the  work,  the  less 
must  necessarily  be  given  to  the  ma- 
chinery. Take  the  present  case.  Slabs 
were  clogged,  and  were  collecting  in 
this  chute.  The  boy  had  not  control  of 
the  work,  but  the  work  was  driving 
him.  To  what  would  his  attention  be 
naturally  directed,  and  what  would  nat- 
urally challenge  his  entire  attention,  if 
not  the  clogged  chute  ?  If,  from  the  na- 
ture of  this  boy's  work,  he  was  liable 
to  be  thrown  against  this  shaft,  sudden 
contact  with  which  was  dangerous,  can 
there  be  any  question  but  that  the  place 
was  one  of  danger?  There  was  testi- 
mony tending  to  show  that  shafting  like 
this  was  not  usually  covered;  but  the 
necessity  for  covering  any  dangerous 
machinery  arises  from  the  probability 
of  contact  with  it,  from  its  proximity 
to  persons  engaged  at  work  in  its  vicin- 
ity. This  shafting  was  8  feet  and  5 
inches  from  the  mill  floor.  Independ- 
ent of  the  fact  that  this  conductor  and 
these  chutes  and  this  platform  had  been 
constructed  there,  and  this  boy  placed 
at  work  beside  this  shaft,  it  would  have 
been  entirely  unnecessary  to  cover  or 
guard  it.  If  this  boy  was  likely  to  be 
thrown  against  this  shaft,  and,  being 
thrown  against  it,  would  be  likely  to 
have  his  clothes  caught,  or  to  clutch  it, 
is  there  any  question  but  that  it  should 
have  been  guarded  or  covered  so  as  to 
prevent  just  those  consequences?  Can 
it  be  said  not  to  be  dangerous,  because 
he  ought  not  to  have,  or  might  not  have, 
clutched  it,  or  his  clothes  might  not 
have  caught?"  Tf  the  uncovered  ma- 
chinery is  so  high  above  the  level  where 
the  servants  are  that  it  will  clear  their 
persons  under  ordinary  circumstances, 
the  emplo3'er  cannot  be  held  liable,  un- 
Vol,  I.  M.  &  S.— 14. 


less  it  is  shown  that  it  was  dangerous 
in  that  position,  or  that  it  might  rea- 
sonably have  been  anticipated  that  an 
emploj'ee  might  be  injured  thereby. 
Eckels    V.    Chicago    Ship    Building    Co. 

(1896)  63  111.  App.  436.  See  also  the 
cases  cited  in  note  1,  supra,  and  com- 
pare note  5  to  §  77,  infra. 

^  Hale  V.  Cheney  (1893)  159  Mass. 
268,  34  N.  E.  255.  (there  plaintiff  was 
only  sixteen  years  of  age,  but  no  weight 
was  attached  to  this  fact)  ;  Goodnow  v. 
Walpole  Emery  Mills  (1888)  146  Mass. 
261,  15  N.  E.  576;  Dillman  v.  Hamilton 
(1898)  14  Mont.  Co.  L.  Rep.  92  (plain- 
tiff was  twenty  years  old)  ;  Lewis  v. 
Simpson  (1892)  3  Wash.  641,  29  Pac. 
207 ;  Hoffman  v.  American  Foundry  Go. 

(1897)  18  Wash.  287,  51  Pac.  385; 
Kreider  v.  Wisconsin  River  Paper  & 
Pulp  Go.  (1901)  110  Wis.  645,  86  N.  W. 
662.  In  Middaugh  v.  Mitchell  (1899) 
120  Mich.  581.  79  N.  W.  806,  and  in  Sa- 
kol  V.  Rickel  (1897)  113  Mich.  476,  71 
N.  W.  833,  the  court  did  not  expressly 
decide  whether  a  set  screw  imported 
negligence,  the  case  turning  upon  the 
contributory  negligence  of  the  plaintiff. 
But,  in  view  of  the  general  trend  of  the 
decisions  in  this  state,  it  may  reason- 
ably be  inferred  that  the  action  would 
not  have  been  sustained  in  any  event. 
See  decisions  cited  in  the  last  section. 

^Wahash  Paper  Co.  v.  Welh  (1896) 
146  Ind.  303,  45  N.  E.  474;  Keats  v. 
'National  Heeling  Mach.  Co.  (1895)  13 
C.  0.  A.  221,  21  U.  S.  App.  656,  65  Fed. 
940  (but  see  chapter  v.,  as  to  the  doc- 
trine of  the  Federal  courts  as  to  effect 
of  conformity  to  usage)  ;  Demers  v, 
Marshall  (1899)  172  Mass.  548,  52  N. 
E.  1006  (1901)  178  Mass.  9,  59  N.  E. 
454.  Under  this  doctrine,  an  adult 
workman  assumes  the  risk  from  a  screw 
placed  upon  the  shaft  without  his 
knowledge  after  the  beginning  of  his 
employment,  in  the  absence  of  any  pre- 
tense that  he  remembered  the  previous 
condition  of  the  shaft,  and  was  acting 
in  reliance  upon  his  former  observation 
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which  is  also  in  common  use,  the  master  owes  the  servant  no  duty  to 
box  the  pulley  or  shaft,  or  to  change  the  set  screw  for  a  safer  one.^ 

In  one  case,  where  no  projecting  screw  was  involved,  recovery  was 
denied  simply  on  the  ground  that  tlie  shaft  was  a  permanent  struc- 
ture, creating  an  obvious  risk.* 

By  other  courts  it  is  held  that  a  jiiry  may  properly  find  a  master 
liable  for  injuries  caused  by  such  a  contrivance,®  and  that  common 
usage  is  not  a  conclusive  justification  for  adopting  or  retaining  it.^ 


at  the  time  of  his  injury.  Ford  v.  Mt. 
Tom  Sulphite  Pulp  Go.  (1890)  172 
Mass.  544,  48  L.  R.  A.  96,  52  N.  E.  1065. 

'  Rooney  v.  Sen-all  &  D.  Cordage  Go. 
(1894)  161  Mass.  153,  159,  36  N.  E. 
789;  Goodnow  v.  Walpole  Emery  Mills 
(1888)   146  Mass.  261,  15  N.  E.  576. 

'Lemoine  v.  Aldrioh  (1900)  177 
Mass.  89,  58  N.  E.  178. 

"  See  cases  cited  in  the  next  note.  In 
Minnesota,  the  question  as  to  a  master's 
negligence  was  held  to  be  for  the  jury, 
in  an  action  for  injuries  to  a,  servant 
whose  coat  sleeve  was  caught  by  a  set 
screw  on  a  revolving  shaft  as  he  was  at- 
tempting to  place  a  belt  upon  a.  pulley 
2  inches  therefrom,  where  it  appears 
that  the  head  of  the  screw  was  not  pro- 
tected or  guarded  in  any  way,  that  it 
was  a  cube  J  inch  square  and  projected 
at  least  f  of  an  inch  from  the  shaft, 
which  was  revolving  about  150  times  to 
the  minute,  and  that  it  was  frequently 
necessary  to  adjust  the  belt  upon  the 
pulley.  Pruke  v.  South  Park  Foundry 
&  Mach.  Co.  (1897)  68  Minn.  305,  71 
N.  W.  276.  But,  in  another  case,  the 
same  court  took  the  rather  refined  dis- 
tinction that,  even  if  the  defendant  was 
negligent  in  having  a  shaft  with  a  set 
screw  projecting  so  far  as  to  be  danger- 
ous to  a  servant  whose  work  required 
him  to  be  in  close  proximity  to  it,  there 
could  be  no  liability  for  an  injury  re- 
ceived by  a,  servant  who  was  oiling  the 
machinery  at  some  distance  away, 
where  the  chances  of  his  falling  against 
the  shaft  were  so  slight  and  remote  that 
they  could  not  reasonably  have  been  an- 
ticipated. Graff  V.  Duluth  Imperial 
Mill  Go.  (1894)  58  Minn.  333,  59  N.  W. 
1049.  The  present  writer  ventures  to 
think  that  the  reference  to  the  test  of 
reasonable  anticipation  is,  under  such 
circumstances,  wholly  unwarrantable. 
That  the  duty  to  provide  a  safe  place  of 
work  inures  in  favor  of  all  servants 
who  are  rightfully  at  the  particular 
point  where  the  dangerous  conditions 
which  are  alleged  to  import  culpability 


are  found  seems  to  be  a  necessary  corol- 
lary from  the  principles  which  define 
the  position  of  a  person  invited  on 
premises,  as  contrasted  with  the  posi- 
tion of  one  who  is  a  mere  licensee  or 
trespasser.  The  only  ground,  it  is  sub- 
mitted, upon  which  a  servant  injured  by 
uncovered  machinery  should  be  de- 
bari'ed  from  recovery  is  that  his  pres- 
ence at  the  spot  where  the  accident  oc- 
curred amounted  to  positive  contribu- 
tory negligence;  and  this  is  the  single 
case  in  which  a  master  should  be  al- 
lowed to  excuse  himself  by  the  plea  of 
nonantieipation.  In  Galveston  Oil  Go. 
V.  Thompson  (1890)  76  Tex.  235,  13  S. 
W.  60,  the  court  seems  to  have  regarded 
a  shaft  with  protruding  screws  as  an 
appliance  the  maintenance  of  which  im- 
ported negligence,  but  the  specific 
ground  of  recovery  was  that  the  plain- 
tiff had  been  negligently  ordered  to  per- 
form a.  service  not  within  the  scope  of 
his  employment.  Under  the  civil  law, 
as  administered  in  Quebec,  a  master 
who  maintains  a  shaft  with  a  danger- 
ous projection  thereon  is  deemed  guilty 
of  a  breach  of  duty.  George  Matthews 
Go.  V.  Bouchard  (1897)  Rap.  Jud.  Que- 
bec, 8  B.  R.  550.  See  also  Horton  v. 
Vulcan  Iron  Works  Co.  (1897)  13  App. 
Div.  508,  43  N.  Y.  Supp.  699,  where, 
however,  the  successful  plaintifif  was  an 
independent  contractor. 

"  Homestake  Min.  Co.  v.  Fullerton 
(1895)  16  C.  C.  A.  545,  30  U.  S.  App. 
32,  69  Fed.  923  (liability  of  the  master 
held  to  be  for  the  jury  to  decide,  the  ev- 
idence being  that  the  servant's  clothing 
was  caught  upon  protruding  bolts  of  a 
coupling  of  a  rapidly  revolving  shaft, 
located  in  a  narrow  and  dark  tunnel, 
near  a  cross  timber  under  which  he  was 
obliged  to  stoop  or  crawl  while  passing 
through  the  tunnel  in  the  discharge  of 
his  duties)  ;  Geno  v.  Fall  Mountain 
Paper  Go.  (1895)  68  Vt.  571,  35  Atl. 
475  (instruction  embodying  opposite 
rule  held  erroneous). 
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In  some  of  the  cases  already  cited,  as  well  as  in  others  in  which 
the  element  of  usage  is  not  adverted  to,  the  employer's  liability  is 
made  to  turn,  wholly  or  partially,  upon  the  fact  of  the  servant's 
knowledge  or  ignorance  of  the  conditions.'^ 

Under  any  theory  of  the  master's  obligations  with  regard  to  such 
machinery,  he  clearly  cannot  be  held  liable  where  the  injury  resulted 
from  the  fact  that  the  servant  was  using  it  for  purposes  having 
no  connection  with  his  duties.*     See  §  26,  ante. 

78.  Employer's  liability  for  injuries  caused  by  various  other  mechan- 
ical appliances. —  In  the  subjoined  note  are  collected  a  number  of  cases 
in  which  the  liability  of  the  master  for  injuries  due  to  various  kinds 
of  mechanical  appliances  has  been  discussed  and  determined  Avith  ref- 
erence to  the  general  question  of  reasonable  safety,  and  to  the  effect 
of  the  specific  principles  reviewed  in  the  preceding  chapters.^ 


'A  complaint  stating  that  plaintiff, 
while  in  the  employ  of  defendant,  re- 
ceived injuries  through  the  failure  of 
defendant  to  guard  a  dangerous  set 
screw,  the  existence  of  which  was  un- 
known to  plaintiff,  is  not  demurrable. 
Robe  V.  Consolidated  Ice  Co.  (1899)  91 
Fed.  457.  That  a  jury  might  find  it 
negligent  to  require  a  servant  to  drive 
under  a  shaft  which  had  been,  without 
his  knowledge,  repaired  with  projecting 
bolts  was  held  in  Hawkins  v.  Johnson 
(1885)  105  Ind.  29,  55  Am.  Rep.  169,  4 
N.  E.  172.  Whether  a  master  can  be 
held  liable  for  omitting  to  instruct  a 
servant  as  to  the  position  of  a  set  screw 
depends  upon  whether  the  servant  was 
inexperienced  to  such  a  degree  that  he 
could  not  reasonably  be  expected  to  un- 
derstand the  danger  arising  from  it, 
and  the  master  knew  or  ought  to  have 
known  of  that  inexperience.  Ingerman 
V.  Moore  (1891)  90  Cal.  410,  27  Pac. 
306;  Keller  v.  GasUll  (1894)  9  Ind. 
App.  670,  36  N.  E.  303;  second  appeal 
(1898)  20  Ind.  App.  502,  50  N.  E.  363. 
A  machinist  and  engineer  is  chargeable 
with  knowledge  that  set  screws  are  in 
constant  use  in  machinery,  and  cannot 
hold  a  master  liable  for  an  omission  to 
apprise  him  of  the  danger  caused  by  one 
on  a  shaft  which  he  is  repairing.  Good- 
now  V.  Walpole  Emery  Mills  (1888) 
146  Mass.  261,  15  N.  E.  576;  Keats  v. 
National  Heeling  Mach.  Co.  (1895)  13 
C.  C.  A.  221,  21  U.  S.  App.  656,  65  Fed. 
940.  See,  generally,  as  to  the  master's 
duty  to  give  instructions,  chapter  xvi., 


^au-ffman  v,  Maier    (1892)    94  Cal. 


269,  18  L.  R.  A.  124,  29  Pac.  481  (no  re- 
covery where  a.  servant  was  injured  in 
trying  to  remove  a  towel  from  a  shaft 
which  began  to  revolve  after  he  had,  for 
his  own  convenience,  hung  the  towel  on 
it). 

'  (1)  Appliances  for  raising  heavy 
weights. — Negligence  is  inferable  where 
a  well-known  device  for  preventing  acci- 
dental changes  in  the  gear  of  a  crane 
was  not  adopted.  Bonner  v.  Pittsburg 
Bridge  Co.  (1897)  183  Pa.  278,  38  Atl. 
896.  A  jury  may  infer  negligence  from 
the  want  of  a  brake  on  a  windlass. 
Gartter  v.  Cotter  (1891)  88  Ga.  286,  14 
S.  E.  476.  The  mere  fact  that  a  der- 
rick which  fell  was  not  provided  with 
guy  ropes,  and  proved  to  be  too  light 
for  the  work  which  the  servants  tried 
to  accomplish  with  it,  does  not  import 
negligence.  Rosa  v.  Volkening  (1901) 
64  App.  Div.  426,  72  N.  Y.  Supp.  230. 
Negligence  is  inferable  from  the  fact 
that  a  smaller  hoolf  than  was  custom- 
ary was  used  to  support  a  heavy  bucket. 
Gosselmon  v.  Dnnfee  (1901)  59  App. 
Div.  467,  69  N.  Y.  Supp.  271.  A  court 
cannot  say,  as  matter  of  law,  that  the 
use  of  ratchet  jacks  to  hold  up  the  body 
of  a  derailed  car  imports  negligence. 
Louisville  d  W.  R.  Co.  v.  Jones  (1901; 
Ala.)  30  So.  586.  Negligence  cannot 
be  imputed  from  the  fact  that  hand 
power  was  not  used  instead  of  a  derrick, 
to  draw  up  the  shoring  planks  from  a 
sewer.  Joyce  v.  Worcester  (1885)  140 
Mass.  245,  4  N.  E.  565.  It  is  not  neg- 
ligence to  use  a  piece  of  bridge  timber, 
as  a  lever  to  raise  a  broken  turntable. 
Bohn   V.    Chicago,   R.   I,   d   p.   ij.    Cq. 
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(1891)  106  Mo.  429,  17  S.  W.  580  (con- 
formity to  usage  proved).  A  pole  is  an 
adequate  appliance  for  use  as  a  lever  in 
prizing  up  ties  on  a  track.  Young  v. 
Virginia  &  N.  G.  Gonstr.  Go.  (1891) 
109  N.  C.  618,  14  S.  E.  58. 

(2)  Appliances  involving  the  use  of 
steam. — It  is  not  negligence  to  use  a 
boiler  of  a  v^idely  used  type,  though  the 
addition  of  certain  attachments  vi^ould 
have  made  it  safer.  Service  v.  Shone- 
man  (1900)  196  Pa.  63,  46  Atl.  292. 
The  V7ant  of  a  safety  valve,  to  prevent 
an  inrush  of  steam  from  a  boiler  into  a 
"cooker,"  imports  negligence.  Empson 
Packing  Go.  v.  Vaughn  (1899)  27  Colo. 
66,  59  Pac.  749.  It  is  not  negligent  to 
US3  hot  water  instead  of  steam  to  heat 
a  drier,  where  hot  water  is  customarily 
employed  for  that  purpose.  Glover  v. 
Meinrath  (1896)  133  Mo.  292,  34  S.  W. 
72.  The  use  of  east-iron  for  a  stop 
valve  on  a  steamer  is  not  negligent 
where  the  use  of  that  material  is  custo- 
mary. Wyman  v.  The  Duart  Gastle 
(1899)  6  Can.  Exeh.  387.  It  is  negli- 
gent to  use  steam  pipes  without  attach- 
ing a  drip  pipe  to  draw  off  the  water 
from  condensed  steam.  MeeTcer  v.  G.  R. 
Remington  &  Son  Go.  (1901)  62  App. 
Div.  472,  70  N.  Y.  Supp.  1070. 

(3)  Appliances  for  breaking  up 
pieces  of  metal. — It  is  not  negligent  to 
use,  for  breaking  castings,  an  appliance 
which  is  similar  to  those  used  in  other 
foundries.  Wood  v.  Heiges  (1896)  83 
Md.  257,  34  Atl.  872. 

(4)  Appliances  for  the  transmission 
of  power. — ^A  master  is  not  bound  to  ex- 
change a  shipper  on  a  belt  for  another 
kind.  Gushman  v.  Gushman  (1901; 
Mass.)  61  N.  E.  262.  Where  an  em- 
ployer has  conformed  to  general  usage, 
he  cannot  be  held  negligent  in  failing  to 
use  certain  suggested  contrivances  to 
prevent  the  shifting  of  a  belt  shipper. 
Ross  V.  Pearson  Gordage  Go.  (1895)  164 
Mass.  257,  41  N.  E.  284.  Negligence  is 
not  inferable  from  the  mere  fact  that  a 
belt  was  used,  which  was  apt  to  slip 
back  from  the  loose  on  to  the  fixed  pul- 
ley, if  it  was  not  held  a  certain  length 
of  time  on  the  loose  pulley  after  it  was 
shifted.  Shaffer  v.  Haish  (1885)  110 
Pa.  575,  1  Atl.  575.  The  mere  fact  that 
the  addition  of  a  counter  shaft  and  a. 
fast  and  loose  pulley  to  a  machine 
would  have  made  it  safer  to  connect  and 
disconnect  the  power  does  not  render  an 
employer  guilty  of  negligence  in  not 
making  that  addition.  Jacoison  v.  Gor- 
neliMS  (1889)  52  Hun,  377,  5  N.  Y. 
Supp.  306.     Whether  it  is  negligent  to 


operate  a  planer  without  a  belt  shifter 
or  tightener  is  a  question  for  the  jury, 
where  there  is  evidence  that  such  a  de- 
vice was  sometimes  used,  and  also  evi- 
dence that  it  was  impracticable  in  the 
given  case.  Maxwell  v.  Zdarski  (1900) 
93  111.  App.  334.  An  employer  may  be 
found  guilty  of  negligence,  where  the 
evidence  tends  to  show  that  the  means 
adopted  for  fastening  together  the 
pieces  of  a  belt  were  inadequate  for  that 
purpose  {McOar  v.  National  &  P. 
Worsted  Mills  [1901]  22  R.  I.  347,  47 
Atl.  1092  [belting  laced  by  a  single 
strand  placed  in  a  single  row  of  holes  at 
each  end  of  a  joint] )  ;  especially  if  it  ap- 
pears that  he  did  not  conform  to  general 
usage  (Nix  v.  Texas  P.  R.  Go.  [1891] 
82  Tex.  473,  18  S.  W.  571).  But  he 
cannot  be  declared  to  be  negligent 
merely  because  he  uses  one  kind  of  fast- 
ener, rather  than  another.  Harley  v. 
Buffalo  Gar  Mfg.  Go.  (1894)  142  N.  Y. 
31,  36  N.  E.  813.  In  Columbia  &  P.  8. 
R.  Go.  V.  Hawthorne  (1888)  3  Wash. 
Terr.  353,  19  Pac.  25,  where  the  injury 
was  caused  by  the  fact  that  a  pulley  on 
a  shaft,  having  become  loose,  impinged 
on  the  nut  at  the  end  of  the  shaft,  and 
thus  caused  the  nut  to  unscrew  and 
come  off,  and  so  let  the  pulley  fall,  the 
court  said  that  the  nut  should  have 
been  screwed  on  in  such  a  manner  that 
the  friction  would  tighten  it. 

(5)  Appliances  for  handling  ladles 
of  molten  m,etal. — On  the  ground  that 
common  usage  required  the  adoption  of 
another  appliance,  it  has  been  held  that 
the  use  of  a  common  round  stick  with- 
out holes  in  it,  as  a  lever  for  tipping  a 
large  ladle  of  molten  metal,  implied 
negligence.  Flaherty  v.  Norwood  Engi- 
neering Go.  (1898)  172  Mass.  134,  51  N. 
E.  463. 

(6)  Emery  wheels. — The  failure  to 
use  copper  as  a,  filling  for  emery  wheels 
is  not  negligent,  where  the  evidence 
merely  is  that  one  manufacturer  uses  it. 
Breig  v.  Chicago  &  If.  M.  R.  Go.  (1893) 
98  Mich.  222,  57  N.  W.  118. 

(7)  Appliances  for  handling  timber. 
— Whether  the  furnishing  of  crowbars 
and  pinch  bars,  instead  of  cant  hooks, 
to  handle  piles,  is  negligence,  is  a  ques- 
tion for  the  jury,  where  the  evidence  is 
that  cant  hooks  are  the  usual  appli- 
ances. Anderson  v.  Illinois  C.  R.  Go. 
(1899)   109  Iowa,  524,  80  N.  W.  561. 

(8)  Devices  for  attaching  parts  of 
appliances  to  each  other. — Negligence 
is  inferable  where  a  heavy  iron  bar 
is  placed  where  it  is  liable  to  be 
struck  by  the  arm  of  a  crane,  and  sus- 
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79.  Structures. — (See  also  §  97,  post.) — The  servant  is  sometimes 
allowed  to  recover,  simply  on  the  groimd  that  the  stinicture  in  ques- 
tion was  dangerous  to  a  person  exercising  reasonable  care.^ 

The  obvious  character  of  the  risk  involved  will  ordinarily  prevent 
recovery  for  an  injmy,  caused  by  the  fact  that  the  servant  was  re- 
quired to  work  on  an  elevated  structure  which  was  unprotected  by  a 
railing  or  other  safeguard  to  prevent  him  from  falling  off.^  The  de- 
pended by  chains  to  wliich  it  is  attached  chine  was  so  placed  that  it  threw  a 
only  by  two  open  hooks.  Monaghan  v.  piece  of  leather  into  such  a  position 
Pacific  Rolling  Mill  Go.  (1889)  81  Cal.  that  the  head  block  of  the  machine  "re- 
190,  22  Pao.  590.  peated"    at    an    unexpected    time,    and 

(9)  Devices  for  keeping  heavy  ma-  crushed  a  servant's  hand,  it  was  held 
chinery  in  place. — No  negligence  is  im-  that  he  could  not  recover  as  the  attach- 
putable  where  machinery,  which  is  set  nient  was  a  permanent,  visible  one. 
up  in  the  usual  way,  falls  on  a  servant.  Quigley  v.  Thomas  0.  Plant  Co.  (1896) 
Schultz  V.  BeojT  Creek  Ref.  Go.  (1897)  165  Mass.  368,  43  N.  E.  205.  See  also 
180  Pa.  272,  36  Atl.  739;  Augerstein  v.    subd.  4  of  this  note,  supra. 

Jones   (1891)    139  Pa.  183,  21  Atl.  24.  'As,  where  a  platform,  designed  for 

(10)  Formers. — A  railway  company  use  in  oiling  an  overhead  shaft,  con- 
is  not  liable  because  it  uses  a  single  sisted  of  a  single  plank  10  or  12  inches 
former  in  its  shops,  instead  of  a  double  wide,  at  a  considerable  height  from  the 
one,  though  the  latter  is  superior.  Gag-  floor,  and  resting  upon  brackets  placed 
ney  v.  Hannibal  &  St.  J.  R.  Co.  (1879)  at  different  heights  and  different  angles, 
69  Mo.  416.  so    that  the  board   was   inclined.     Zim- 

(11)  Appliances  for  cutting  rails. —  merman  v.  Detroit  Sulphite  Fibre  Co. 
A  jury  cannot  be  allowed  to  declare  a  (1897)  113  Mich.  1,  71  N.  W.  321.  A 
railway  company  negligent  because  a  reasonably  safe  means  of  access  to  an 
hammer  and  chisel  were  used,  instead  elevated  structure  must  be  provided. 
of  a  saw,  as  on  some  roads,  to  cut  rails.  Williams  v.  Birmingham  Battery  & 
Apati  V.  Delaware,  L.  &  W.  R.  Go.  Metal  Co.  [1899]  2  Q.  B.  338,  68  L.  J. 
(1901)  64  App.  Biv.  515,  72  N.  Y.  Q.  B.  N.  S.  918  (no  ladders  or  other 
Supp.  322  (fragment  broke  oif  of  ham-  means  of  reaching  a  tramway).  It  is 
mer).  negligence  to  construct  a,  coal  chute  the 

(12)  Appliances  on  ships. — A  ship  sides  of  which  are  so  low  that  lumps  of 
has  been  held  liable  for  furnishing  to  a  coal  roll  over.  Groicn  Coal  Go.  v. 
TOaman,  for  the  purpose  of  painting  a  Hiles    (1892)   43  111.  App.  310. 

mast,  a  new  rope,  too  large  for  the  pur-  ^  As,  where  the  servant  was  required 
pose,  and  so  stiff  that,  on  the  short  tog-  to  stand  on  a  platform  for  the  purpose 
gle  furnished,  by  reason  of  its  unplia-  of  assisting  in  the  work  of  storing  ice 
bility  it  could  not  be  made  to  grip  hard  (Moulton  v.  Cage  [1895]  138  Mass. 
enough  to  hold  the  toggle  in  place,  or  to  390 )  ;  or  to  wheel  heavy  loads  on  a  bar- 
hold  the  half  hitches  made  around  the  row  along  a  narrow  platform  (Kaare  v. 
same  by  the  running  part  of  the  gant-  Troy  Steel  &  I.  Go.  [1893]  139  N.  Y. 
line.  Johnson  Y.  J ohansen  (1898)  30  C.  369,  34  N.  E.  901);  or  to  use  a  steep 
C.  A.  675,  58  U.  S.  App.  l04,  86  Fed.  stairway  without  a  railing,  and  with 
886.  No  negligence  is  inferable  where  ."steps  at  irregular  distances  {Sweet  v. 
the  chock  on  a  tugboat  is  constructed  Ohio  Coal  Co.  [1890]  78  Wis.  127,  9  L. 
and  secured  in  the  usual  way.  The  Liz-  R.  A.  861,  47  N.  W.  182)  ;  or  to  stand 
zie  Frank  (1887)   31  Fed.  477.  on    a    platform    while    endeavoring    to 

(13)  Arrangements  permitting  an-  prize  a,  pulley  off  of  a  shaft  {Ghesa- 
tomatic  movements  of  machinery. — It  peake,  0.  &  S.  W.  R.  Go.  v.  McDowell 
is  not  negligent  to  omit  to  provide  a  [1894]  16  Ky.  L.  Rep.  1,  24  S.  W.  607)  ; 
clutch  for  an  embossing  machine,  other  or  to  work  on  a  narrow  platform  run- 
than  the  pedal,  to  prevent  the  auto-  ning  alongside  the  track  of  an  elevated 
matic  motion  in  the  machine.  Siveeney  railway  {Nugent  v.  Brooklyn  Union 
V  Berlin  &  J.  Envelope  Co.  (1886)  101  Flev.  R.  Co.  [1901]  64  App.  Div.  351, 
N.  Y.  520,  54  Am.  Rep.  722,  5  N.  E.  358.  72  N.  Y.  Supp.  67). 

Where  the  guard   of  a  dieing-out  ma- 
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feetive  lighting  of  the  structure  may  be  a  differentiating  factor,  suf- 
ficient to  take  tlie  case  to  the  jury,  if  the  platform  is  so  shaped  that 
the  want  of  the  light  converts  it  into  a  pitfall  at  some  particular 
point.^  Compare  §  80,  note  7.  Otherwise,  it  seems,  this  circum- 
stance will  not  enable  the  servant  to  recover.'' 

The  particular  kind  of  structure  furnished  for  a  given  purpose  is 
left  to  the  discretion  of  the  master,^  except  in  so  far  as  the  usages  of 
the  business  may  affect  his  responsibility.® 

80.  Unguarded  openings  in  floors,  open  hatchways,  etc. —  (See  also  § 
100,  post.) — Some  courts  proceed  upon  the  theory  that  the  mainte- 
nance of  ungTiarded  openings  required  for  the  purposes  of  the  mas- 
ter's business  does  not  import  negligence,  where  they  are  plainly  visi- 
ble, and  there  is  no  special  circumstance  which  renders  them  pecu- 
liarly dangerous.'     The  rationale  of  the  conclusion  thus  arrived  at 


'  H.  C.  AJceley  Lumber  Go.  v.  Rauen 
(1893)  7  C.  C.  A.  424,  19  U.  S.  App. 
253,  58  Fed.  668  (platform,  at  the  place 
of  the  accident,  extended  only  6  or  8 
inches  outside  the  track  along  which 
loaded  cars  had  to  be  pushed.  No  light 
available  but  that  of  a  fellow  servant's 
lantern) . 

*  A  master  who  builds  a  bridge  for  the 
purpose  of  giving  access  to  his  works, 
and  makes  it  sufficiently  wide  to  admit  of 
the  passage  of  vehicles,  cannot  be  found 
guilty  of  negligence  on  the  ground  that 
it  was  not  protected  on  either  side  by  a 
fence,  and  not  lighted  by  a  lamp.  Rob- 
ertson V.  Adamson  (1862)  24  Se.  Sess. 
Cas.  2d  series,  123  (stress  was  here  laid 
on  the  fact  that  the  injured  person  had 
been  in  the  service  for  twenty  years, 
and  the  bridge  had  been  in  the  same 
condition  the  whole  of  that  time ) . 

°  Negligence  is  not  inferable  from  the 
fact  that  a  single  ladder  120  feet  long, 
instead  of  several  shorter  ones,  was 
used  as  a  means  of  ascending  and  de- 
scending a  shaft.  O'Ufeill  v.  Wilson 
(1858)  20  Se.  Sess.  Cas.  2d  series,  427. 
Nor  from  the  fact  that  a  passage  and 
steps  in  a  basement  are  cut  out  of  the 
solid  earth,  instead  of  being  made  from 
stone,  wood,  or  cement.  McCarthy  v. 
Shoneman  (1901)  198  Pa.  568,  48  Atl. 
493.  Nor  from  the  fact  that  movable 
steps  were  used  as  a  means  of  access  to 
a  cellar.  Reqan  v.  Donovan  (1893)  159 
Mass.  1,  33  N.  E.  702. 

"  Usage  has  been  held  to  sanction  the 
employment  of  a  board  track  on  which 
to  run  push  cars  loaded  with  the  lumber 
used     in   building   a    bridge.    Bedford 


Belt  R.  Co.  V.  Brown  (1895)  142  Ind. 
659,  42  N.  E.  359.  On  the  ground  of 
conformity  to  usage,  it  has  been  denied 
that  there  was  negligence  in  locating 
wooden  buildings  so  close  to  the  intake 
air  way  that,  if  they  are  set  on  fire,  that 
way  will  be  filled  with  sruoke  and  pos- 
sibly suffocate  miners.  Coal  Creek 
Min.  Co.  V.  Davis  (1891)  90  Tenn.  711, 
18  S.  W.  387.  For  the  same  reason  it 
has  been  held  that  no  action  could  be 
maintained  for  an  injury  caused  by  the 
want  of  a  fence  round  the  lower  part  of 
a  shsft  through  which  iron  ore  is  raised 
to  a  furnace  gangway  {Murray  v.  Merry 
[1890]  17  Sc.  Sess.  Gas.  4th  series,  815 
[laborer  injured  by  a  stone  which  fell 
down  the  shaft,  and,  striking  against 
the  side,  rebounded  so  that  it  hit  him 
while  he  was  standing  outside] )  ;  or  by 
the  omission  to  provide  a  covering  to 
protect  workmen  from  coal  which  may 
fall  from  a  hoisting  bucket  at  a  dock 
{PrybilsU  v.  Northwestern  Coal  R.  Co. 
[1898]  98  Wis.  413,  74  N.  W.  117).  On 
the  ground  that  there  was  no  evidence 
of  any  different  usage,  it  has  been  held 
that  the  fact  that  no  staging  was  fur- 
nished for  the  transfer  of  cotton  from  ' 
a  barge  to  a  river  steamboat  does  not 
import  negligence.  Red  River  Line  v. 
Smith  (1900)  39  C.  C.  A.  620,  99  Fed. 
520.  On  the  other  hand,  the  master's 
nonconformity  to  usage  has  been  held  to 
justify  a  jury  in  finding  that  it  was 
negligence  to  build  a  platform  only  one 
plank  thick  in  a  shaft.  Smizel  v.  Odan- 
ah  Iron  Co.  (1898)  116  Mich.  149,  74 
N.  W.  488. 

'Recovery    has     been     denied,    where 
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is,  mainly,  that  the  servant  understands  and  assumes  the  risks  inci- 
dent to  such  arrangements.  See  chapter  vii.;,  ante.  But  nonculpa- 
bility is  also  supposed,  in  some  instances,  to  be  a  proper  inference 
from  the  fact  that  the  risks  to  which  the  servant  is  exposed  are  of 
such  a  nature  that  he  can  avoid  injury  by  the  exercise  of  ordinary 
care." 

Other  courts  consider  that  the  servant's  right  to  recover  for  in- 
juries caused  by  conditions  of  this  sort  is  primarily  a  question  for 
the  jury,  the  view  being  taken  that  the  general  rule  of  law,  by  which 
the  owner  of  premises  is  bound  to  guard  persons  lawfully  entering 
thereon  from  injury  by  pitfalls,  is  applicable  as  between  master  and 
servant  no  less  than  between  persons  having  no  contractual  relations 
with  each  other.^  In  some  cases  it  has  been  held  that  even  the  fact  of 
the  defendant's  having  conformed  to  general  usage  in  regard  to  the 
maintenance  of  the  opening  did  not  necessarily  absolve  him.* 

The  courts  belonging  to  the  former  group  regard  the  liability  of  the 
master  as  being  a  question  for  the  jury,  where  the  opening  in  question 
had  no  direct  connection  with  the  business  carried  on  at  the  establish- 


servants  fell  through  a  trap  door  in  a 
passage  way  (Anthony  v.  Leeret  [1887] 
105  N.  Y.  591,  12  N.  E.  561);  an  un- 
guarded and  unlighted  hole  in  the  floor 
of  a  theater  (Seymour  v.  Maddox 
[1851]  16  Q.  B.  326;  decision  denied  to 
be  correct  in  Ryan  v.  Fowler  [1862]  24 
N.  Y.  410,  82  Am.  Dec.  315)  ;  a  trap  door 
in  a  laundry,  for  passing  goods  from 
one  floor  to  the  other  (Moore  v.  Ross 
[1890]  17  Sc.  Sess.  Cas.  4th  series, 
796)  ;  a  trap  door  in  a  factory  (Kolb 
V.  Sandwich  Enterprise  Go.  [1890]  36 
III.  App.  419);  a  pit  in  a  railway 
roundhouse  (McDonnell  v.  Illinois  G.  R. 
Co.  [1898]  105  Iowa,  459,  75  N.  W. 
336)  ;  a  cistern  (McGann  v.  Atlantic 
Mills  [1898]  20  R.  I.  566,  40  Atl.  500)  ; 
an  uncovered  well,  containing  hot  water 
(Feely  v.  Pearson  Cordage  Co.  [1894] 
161  Mass.  426,  37  N.  E.. 368). 

^This  consideration  was  emphasized 
in  a  case  where  a  trap  door  was  fre- 
quently opened  within  6  feet  of  the 
bench  where  a  servant  worked.  Kupp 
V.  Rmnmel  (I90I)  199  Pa.  90,  48  Atl. 
679.  ^       ^ 

^  N-uhack  v.  Chamipagne  Lumoer  Go. 
(1901)  48  C.  C.  A.  632,  109  Fed.  732 
(no  guard  rail  round  an  opening  in  the 
floor  of  a  mill)  ;  Powers  v.  Calcasieu 
Sugar  Co.  (1896)  48  La.  Ann.  483,  19 
So  455  (open  ditch  of  scalding  water)  ; 
Musiok    v.    Jacoi     Dold    Packing    Co. 


(1894)  58  Mo.  App.  322  (uncovered  and 
unguarded  tank  of  hot  water)  ;  Irmer 
V.  St.  Louis  Brewing  Co.  (1897)  69  Mo. 
App.  17    (similar  facts). 

An  employer  who  sets  an  employee  to 
work  to  rake  out  the  contents  of  a  cylin- 
drical tank  more  than  5  feet  in  diam- 
eter and  3  feet  high,  through  a  door  less 
than  a  foot  wide^  with  a  space  2  feet  11 
inches  wide  on  each  side  of  the  center 
of  the  door  to  stand  upon,  with  a  vat 
filled  with  boiling  tallow  immediately 
adjoining  and  covered  by  a  lid  liable  to 
be  misplaced,  or  so  constructed  that  a 
step  of  the  laborer  may  precipitate  him 
into  the  vat, — is  liable  for  his  death  by 
falling  into  such  vat.  The  footing  thus 
provided  is  too  narrow  for  a  servant 
whose  attention  is  apt  to  be  diverted  by 
his  work.  Hess  v.  Rosenthal  (1894) 
55  111.  App.  324,  Affirmed  in  (1896)  160 
111.  621,  43  N.  E.  743. 

'  McCormirk  Harvesting  Mach.  Co.  v. 
Burandt  (1891)  136  111.  170,  26  N.  E. 
588,  Affirming  (1890)  37  III.  App.  165 
(unguarded  trough);  Reichla  v.  Gru- 
ensfelder  (1892)  52  Mo.  App.  43  (un- 
guarded tank);  Kirk  v.  Scully  (1898) 
79  111.  App.  67  (opening  in  floor  of 
building  nearly  completed)  ;  Indiana 
Pipe-Line  &  Ref.  Co.  v.  Neusbaum 
(1899)  21  Ind.  App.  361,  52  N.  E.  471 
(open  well,  just  dug,  was  left  un- 
guarded on  a  dark  night). 
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ment  where  the  servant  was  working.^  These  courts  also  consider 
that  the  master  may  properly  be  found  negligent,  where  the  opening, 
is  so  located  as  to  be  peculiarly  dangerous  to  employees.^  ISTor,  it 
would  seem,  could  it  be  successfully  contended  in  any  jurisdiction 
that  a  servant's  right  of  action  is  not  primarily  a  question  for  the 
jury,  where  the  opening  in  question  was  rendered  unusually  hazard- 
ous by  the  want  of  proper  lighting.'''     Compare  §  79,  note  3. 

The  appointment  of  a  watchman  to  warn  servants  against  the  dan- 
gers created  by  openings  is  a  sufficient  performance  of  the  master's 
duty  to  guard  them.^ 

81.  Substances  generating  explosive  gases. —  (See  also  §  103,  in- 
fra.)— ISTegligence  has  been  denied  to  be  inferable  from  the  fact  that 
the  paint  supplied  for  painting  a  tank  was  composed  of  ingredients 


"In  Hoffman  v.  dough  (1889)  124 
Pa.  505,  17  Atl.  19,  it  was  held  that  the 
plaintiff,  who  had  been  hired  to  operate 
a  carding  machine,  could  not  be  said,  as 
a,  matter  of  law,  to  have  assumed  the 
risk  of  falling  into  a  well  of  water  with 
a  loose  cover  which  was  frequently  re- 
moved. The  court  said :  "The  dangers 
incident  to  the  business  of  operating  a 
carding  machine,  reasonably  suitable 
for  the  work  to  be  done,  were  assumed 
when  the  employee  entered  upon  his 
work;  but  dangers  from  an  opening  in 
the  floor,  from  an  insufficient  staircase, 
or  other  defect  in  the  building,  were  in- 
cident to  the  place  where  the  business 
was  conducted." 

"  It  has  been  held  error  to  nonsuit  the 
servant  where  he  fell  through  an  open 
trap  door,  which  was  maintained  on  the 
line  along  which  employees  had  to  pass, 
in  going  from  one  room  to  another. 
Johnson  v.  Bruner  (1869)  61  Pa.  58, 
100  Am.  Dec.  613;  Uaguire  v.  Little 
(1887;  R.  I.)    13  Atl.  108. 

'In  Eastland  v.  Glarhe  (1901)  165 
N.  Y.  420,  59  N.  E.  202,  Reversing 
(1898)  28  App.  Div.  621,  51  N.  Y.  Supp. 
1140,  the  plaintiff  recovered  for  an  in- 
jury caused  by  his  falling  into  a  hole  in 
the  cellar  of  a  house,  the  hole  being  left 
without  the  cover  provided  for  it.  In 
Sansol  V.  Compagnie  Generale  Transat- 
lantique  (1900)  101  Fed.  390,  a  long- 
shoreman who  fell  through  a,  trap  door 
in  a  dark  passage  on  a  steamer  was  al- 
lowed to  recover.  A  ship  is  liable  where 
a  workman,  in  the  discharge  of  his 
duty,  falls  down  an  open  and  unlighted 
hatchway  in  a,  passage  along  the  side  of 
a  ship.  The  Guillermo  (1886)  26  Fed. 
921,  distinguishes  cases  where  the  ordi- 


nary hatches  for  the  discharge  of  cargo 
are  left  open,  which,  as  they  may  be  exr 
pected  to  be  left  open  in  port,  persons 
going  on  board  ships  must  avoid  at 
their  peril.  The  existence,  on  an  ele- 
vated trestle,  within  7  feet  of  where  em- 
ployees were  working,  of  an  uncovered 
hole  7  feet  long  and  4  feet  wide,  through 
which  a  fall  might  prove  fatal,  is  a 
peril  to  which  defendant  cannot  prop- 
erly expose  its  servants  at  night,  in  the 
absence  of  light  sufficient  to  disclose  its 
presence.  Boyle  v.  Degnon-McLean 
Constr.  Co.  (1900)  47  App.  Div.  311,  61 
N.  Y.  Supp.  1043,  leave  to  appeal  denied 
49  App.  Div.  636,  63  N.  Y.  Supp.  1105. 
In  National  Syrup  Co.  v.  Carlson 
(1893)  47  111.  App.  178,  plaintiff  recov- 
ered, where  the  railing  of  the  elevator 
shaft  had  been  taken  off  during  the  day 
without  his  knowledge,  and  he  had  come 
into  the  building  after  dark.  In  a  Mas- 
sachusetts ease,  it  was  observed  that  a 
jury  would  perhaps  be  warranted  in 
finding  that  an  employer  was  negligent 
in  leaving  an  elevator  well,  which  was 
situated  in  a  dark  basement,  where  his 
servants  were  obliged  to  go  frequently, 
open  and  unguarded  by  a  fence  or  any 
suitable  protection.  Taylor  v.  Carew 
Mfg.  Go.  (1885)  140  Mass.  150,  3  N.  E. 
21.  The  nature  of  the  duty  of  a  ship- 
owner in  regard  to  the  lighting  of  open 
hatchways  is  a  question  to  be  deter- 
mined by  considering  the  usual  custom 
in  respect  to  such  lighting  on  board  sim- 
ilar vessels.  Sunney  v.  Holt  (1883)  15 
Fed.  883. 

»  Gray  v.  Thomson  (1889)  17  Sc.  Sess. 
Cas.  4th  series,  200  (watchman  here  was 
appointed  by  a  shipowner  in  compliance 
with  the  by-laws  of  the  harbor). 
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"which  gave  off  an  explosive  gas,  where  it  is  also  shown  that  it  was  an 
article  in  common  use  and  of  a  well-known  brand.-'  It  has  also  been 
held  that  conformity  to  usage  was  a  conclusive  defense,  where  the 
employer  had  purchased,  for  the  conveyance  of  castings,  old  barrels 
which  had  been  filled  with  benzine,  whisky,  etc.,  so  that  there  was 
likely  to  be  an  explosion  if  a  naked  light  were  placed  near  them.^ 
But  the  present  writer  is  of  opinion  that,  in  each  of  these  instances, 
it  was  a  fair  question  for  the  jury  whether  the  employer  ought  not  to 
have  inquired  more  closely  into  the  conditions,  before  allowing  the 
appliances  in  question  to  become  part  of  his  plant. 

82.  Substances  giving  off  poisonous  fumes. —  It  is  not  negligent  to 
use  in  a  stove  a  patent  fuel  which  produces  dangerous  fumes  which 
will  suffocate  anyone  sleeping  in  the  room,  if  the  door  is  closed.^  An 
employer  cannot  be  found  negligent  because  he  uses  acids  which  give 
off  poisonous  fumes,  unless  it  is  shown  that  his  practice  in  this  re- 
spect is  different  from  that  of  other  employers  in  the  same  business.^ 

83.  Appliances  for  giving  servants  warning  of  danger. — On  the 
ground  of  conformity  to  usage,  it  has  been  held  that  a  mine  owner 
cannot  be  held  guilty  of  negligence  because  he  has  not  provided  any 
appliance  in  the  mine  for  giving  warning  to  persons  working  in  a 
pocket  that  a  draw  is  about  to  be  made  of  the  coal  from  the  chutes.^ 
So,  also,  it  has  been  laid  down  that  the  question  whether  whipping 
straps,  or  telltales  of  some  other  kind,  should  be  adopted  as  a  means 
of  warning  trainbands  of  the  proximity  of  low  bridges,  is  one  which 
is  to  be  determined  by  the  common  usage  of  well-conducted  railway 
companies.^ 

The  tags  used  to  indicate  cars  condemned  as  unfit  for  further  use 
and  ordered  to  be  taken  to  the  repair  shop  are  not  sufficient,  unless 
they  are  of  such  a  size  and  character  as  to  give  due  notice  of  the  con- 
dition of  the  cars  to  employees  Avho  have  to  handle  them  at  night.^ 

Numerous  cases  dealing  with  the  suificiency  of  the  master's  per- 
formance of  the  obligation  to  warn  his  servants  of  danger,  in  so  far 

^Allison     Mfg.     Co.     v.     McCormiok  '  Corcoran  y.  Wanamaker  (1898)   185 

(1888)   118  Pa.  519,  12  Atl.  273.  Pa.  496,  39  Atl.  1108. 

' Purdv    V.    Westinghouse    Electric    &  ^Lehigh  &  W.  B.  Coal  Go.  v.  Hayes 

Ufa.  Co.   (1900)    197  Pa.  257,  51  L.  E.  (1889)   128  Pa.  294,  5  L.  R.  A.  441,  18 

A.  881,  47  Atl.  237.  Atl.  387. 

^  Murch   V.  Thomas    Wilson's    Sons  &  'Louisville     &    'N.     R.    Co.    v.    Hall 

Co.     (1897)    168    Mass.  408,    47  N.    E.  (1890)   91  Ala.  112,  8  So.  371. 

lli    (not  the  least  singular  example  of  'Meyers  v.  Illinois  C.  R.  Go.   (1897) 

the   unflinching   steadiness   with   which  49  La.  Ann.  21,  21  So.  120, 
this  court  follows  out  a  principle,  even 
to  the  most  preposterous  conclusions). 
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as  such  performance  is  connected  with  the  manner  in  which  his  busi- 
ness is  conducted,  are  cited  in  chapters  xv.  and  xvi.,  post. 


B.  Injuries  caused  by  conditions  of  an  abnormal,  teansitoey, 

OE  SPOE.VDIC  CHARACTBE. 

84.  Conditions  of  railway  tracks  and  appurtenances  by  which  the 
safe  operation  of  trains  is  affected. —  (See  also  §§  67,  68,  supra.) — 
ISTegligence  is  inferable  from  the  fact  that  the  track  itself  was  in  an 

intrinsically  defective  condition;^  or  from  the  fact  that  the  bridges 
and  other  structures  built  to  support  the  track  were  inadequate  for 

'  As,  where  the  ties  or  rails  were  of  423 ;  Dale  v.  St.  Louis,  K.  G.  &  N.  R.  Co. 

poor    quality.     O'Donnell   v.    Aller/heny  (1876)    63   Mo.   455    (defective   joint); 

VaMey   R.    Go.    (1868)    59   Pa.   239,   98  Houston    &    T.    G.    R.    Go.    v.    Oaither 

Am.  Dec.  336;  Burrell  v.  Goicen  (1890)  (1896;   Tex.  Civ.  App.)    35   S.  W.   179. 

134    Pa.    527,    19    Atl.    678;    McFee   v.  Or    where    the   defective    drainage   ren- 

Vichshurg,  S.  &  P.  R.  Go.  (1890)  42  La.  dered  a  portion  of  the  track  temporarily 

Ann.  790,  7  So.  720;  James  v.  'Northern  insecure.     See   §   68,   c,   supra.     That  a 

P.  R.  Co.    (1891)    46  Minn.   168,  48  N.  rail  broke  solely  by  reason  of  frost  and 

W.  783;  B'lehan  v.  Syracuse,  B.  &  N.  Y.  cold  weather  does  not  import  negligence. 

R.  Co.   (1878)   73  N.  Y.  585;  Louisville,  Devlin  v.   Wahash,  St.  L.  &  P.  R.   Co. 

E.  <&  St.    L.    Consol.    R.  Co.  v.    Miller  (1885)   87  Mo.  545.     In  Atchison,  T.  & 

(1895)     140    Ind.    685,   40    N.    E.    116;  S.  i?.  iS.  Co.  v.  Or-oiZ  (1896)  3  Kan.  App. 

Henry  v.   Lake  Shore   &   M.   S.  R.   Co.  242,  45  Pae.  112    (Reversed  in  57  Kan. 

(1882)    49   Mich.   495,   13   N.   W.    832;  548,  46  Pac.  972,  but  this  point  was  not 

iCrogg    v.    Atlanta    &    W.    P.    R.    Co.  discussed),  it  was  held  that  the  exist- 

(1886)   77  Ga.  202;  Chicago,  L.  S.  &  E.  ence    of    low    joints    at    certain    points 

R.  Go.  V.  Hartmann  (1897)  71  111.  App.  along  a  railroad  track,  caused  by  the 

427;    Swadley    v.    Missouri   P.    R.    Co.  ground  being  wet  and  the  frost  coming 

(1893)     118    Mo.    268,    24   S.    W.    140;  out   of   the    ground,    did   not    of    itself 

Houston  &   T.   G.  R.   Co.  v.  McNamara  charge    the    company    with    negligence 

(1893)   59  Te.x.  255;  Taylor,  B.  d  B.  R.  rendering  it    liable  for    injuries    to  an 

Co.  V.  Taylor  (1890)   79  Tex.  104,  14  S.  employee  working  near  the  track  from 

W.  918;  Little  Rock,  M.  R.  &  T.  R.  Co.  the  fall  of  coal  from  a  passing  tender, 

V.  Leveictt  (1886)  48  Ark.  333,  3  S.  W.  due  to  one  of  such  low  joints,  where  the 

50;   Devlin  v.   Wabash,  St.  L.  &  P.  R.  track  is  a  good  rock-ballasted  track,  and 

Co.     (1885)     87    Mo.    545;     Wright    v.  in  good  order  in  other  respects.     In  In- 

Southern  R.  Co.    (1898)    122  N.  C.  959,  diana  it  has  been  held  that  negligence 

30  S.  E.  348.     Or  where  the  rails  were  cannot  be  inferred  merely  from  the  fact 

out  of   alignment.     Coughlin   v.  Brook-  that  a,  side  traeic  on  a  new  line  was  so 

lyn  Heights  R.  Go.   (1901)   59  App.  Div.  uneven    as    to  jolt    a    servant    off  of   a 

126,  68    N.    Y.  Supp.  1105.     Or    where  train.     For  anything  that  such  a  condi- 

the  track  was  too  rough  for  the  safe  op-  tion  shows,  the  company  may  have  ex- 

eration   of  trains.     Sabine   &   E.   T.   R.  ereised  proper  care.     O'Neal  v.  Chicago  ' 

Co.  V.  Eioing    (1894)    7  Tex.  Civ.  App.  d  I.  Coal  R.  Co.  (1892)  132  Ind.  110,  31 

8,  26  S.  W.  638   (see,  however,  cases  at  N.  E.  669.     In  Massachusetts  the  possi- 

the   end   of  this   note ) .     Or   where   the  bility  of  an  occasional  jolt  is  regarded 

rails  were  not  properly  fastened.     Mc-  as  an  ordinary  risk  of  the  work  of  an 

Combs  V.  Pittsburg  &  W.  R.  Co.   (1889)  employee     on     a     street     railway.     Mc- 

130  Pa.  182,  18  Atl.  613    (want  of  fish  Gauley    v.     Springfield    Street     R.    Co. 

plates  on  a  siding);   Rosenbaum  v.  St.  (1897)    169    Mass.    301,  47    N.  E.  1006 

Paul  &  D.  R.  Co.   (1888)   38  Minn.  173,  (no  action  maintainable  by  a  conductor 

36  N.  W.  447    (ties  not  spiked  on  tem-  who  goes  out  on  the  bumper  in  order  to 

porary  siding)  ;   Chicago  0.  W.  R.  Go.  facilitate  the  operation  of  replacing  the 

V.  Price  (1899)  38  C.  C.  A.  239,  97  Fed.  trolley  on  the  wire). 
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that  purpose  ;^  or  had  been  destroyed  by  some  catastrophe  f  or  from 
the  fact  that  a  switch  had  fallen  into  disrepair  ;■*  or  from  the  fact  that 
certain  material  substances  extrinsic  to  the  track  itself,  but  situated 
on  or  near  it,  rendered  the  operation  of  trains  unduly  dangerous.' 

A  servant  operating  a  construction  train  cannot  maintain  an  action 
on  the  theory  that  the  ballasting  was  imperfect  and  the  number  of 


'  Bogart  v.  Delaware,  L.  &  W.  B.  Co. 
(1895)  145  N.  Y.  283,  40  N.  E.  17; 
Warner  v.  Erie  R.  Go.  (1868)  39  N.  Y. 
468;  Vosburgh  v.  Lake  Shore  &  M.  8. 
R.  Co.  (1884)  94  N.  Y.  374,  46  Am. 
Rep.  148;  Faulkner  v.  Erie  R.  Co. 
(1867)  49  Barb.  324;  Toledo,  P.  &  W. 
R.  Co.  V.  Conroy  (1873)  68  111.  561 
(1871)  61  III.  162;  Louisville,  'N .  A.  & 
G.  R.  Co.  V.  Sandford  (1889)  117  Ind. 
265,  19  N.  E.  770;  Carlson  v.  Oregon 
Short  Line  &  V.  N.  R.  Co.  (1892)  21 
Or.  454,  28  Pae.  497 ;  Bowen  v.  Chicago, 
B.  &  K.  G.  R.  Co.  (1888)  95  Mo.  268, 
8  S.  W.  230;  Locke  v.  Siouw  City  &  P. 
R.  Go.  (1877)  46  Iowa,  109;  Chicago  G. 
W.  R.  Co.  V.  Healy  (1898)  30  C.  0.  A. 
11,  57  U.  S.  App.  513,  86  Fed.  245;  Bach 
V.  Iowa  G.  R.  Go.  (1900)  112  Iowa,  241, 
83  N.  W.  959  (rotten  timbers  of  a  cat- 
tle guard  sank  under  the  engine,  so  that 
the  pilot  struck  the  guard  rail  and 
moved  the  switch). 

'  Maydole  v.  Dewcer  &  R.  G.  R.  Go. 
(1900;  Colo.  App.)  62  Pac.  964  (a 
bridge  burned  down).  The  liability  in 
such  a  case  as  this  is,  of  course,  predi- 
cated only  when  it  is  shown  that  the  de- 
fendant was  chargeable  with  notice  of 
what  had  occurred.  See,  generally, 
chapters  x.,  xi.,  post. 

*  Barter  v.  Atchison,  T.  &  8.  F.  R.  Go. 
(1895)  55  Kan.  250,  38  Pao.  778  (de- 
railment of  train). 

'  As,  where  obstructions  are  allowed 
to  remain  on  the  track.  True  v.  Lehigh 
Valley  R.  Go.  (1897)  22  App.  Div.  588, 
48  N.  Y.  Supp.  86;  Fisher  v.  Oregon 
Short  Line  &  U.  V.  R.  Co.  (1892)  22 
Or.  533,  16  L.  R.  A.  519,  30  Pac.  425 
(a  snow  slide  covered  track;  case  dis- 
tinguished from  one  of  a  snow  drift, 
which  is  a  risk  assumed)  ;  Wellman  v. 
Oregon  Short-Line  &  U.  N.  R.  Go. 
(1892)  21  Or.  530,  28  Pac.  625  (same 
facts)  :  Benry  v.  Walash  Western  R. 
Go.  (1891)  109  Mo.  488,  19  S.  W.  239 
(a  freight  car,  not  being  properly  se- 
cured on  a  siding,  escaped  onto  the 
main  track.  But  qucere,  as  to  the  lia- 
bility under  such  circumstances,  since 
the   accident   presumably   occurred   ow- 


ing to  the  negligence  of  fellow  servants, 
and,  according  to  the  ordinary  view, 
the  company  would  not  be  liable  imless 
it  was  negligent  in  failing  to  discover 
what  had  occurred  in  time  to  prevent  a 
catastrophe.  See  chapter  x.,  post)  ; 
Balhoff  V.  Michigan  G.  R.  Go.  (1895) 
106  Mich.  606,  65  N.  W.  592  (water 
flooded  the  track  and  froze)  ;  McGlar- 
ney   v.    Chicago,    M.    &    St.    P.    R.    Co. 

(1891)  80  Wis.  277,  49  N.  W.  963  (an 
accumulation  of  dirt,  ice,  snow,  and 
chaff  around  the  rails  of  a  side  track 
caused  a  derailment).  Or  where  the 
sides  of  the  cuttings  through  which  the 
line  is  carried  are  left  in  such  a  condi- 
tion that  masses  of  earth,  rocks,  etc., 
may  fall  upon  the  roadbed.  True  v.  Le- 
high Valley  R.  Go.  (1897)  22  App.  Div. 
588,  48  N.  Y.  Supp.  86  (an  earth 
slide)  ;  Bean  v.  Western  N.  G.  R.  Go. 
(1890)  107  N.  C.  731,  12  S.  E.  600 
(rocks  were  likely  to  fall  on  the  track 
at  any  moment)  ;  Little  Rock  &  Ft.  8. 
R.  Co.  v.  Voss  (1892;  Ark.)  18  S.  W. 
172  a  large  rock  slipped  down  upon  the 
track).  Or  produce  in  some  other  way 
conditions  which  will  unduly  imperil 
the  security  of  employees.  Holden  v. 
Fitchhurg  R.  Go.  (1880)  129  Mass.  268, 
37  Am.  Rep.  343  (bank  fell  on  a  der- 
rick, and  tbus  brought  one  of  the  guys 
so  close  to  the  track  that  it  swept  a 
brakeman  off  a  car ) .  Or  where  there 
was  a  thick  growth  of  bushes  near  the 
track,  which  prevented  the  engineer 
from  seeing  ahead  of  the  train.  Eamcs 
V.  Texas  &  N.  0.  R.  Go.  (1885)  63  Tex. 
660;  Oregon  Short  Line  &  U.  N.  R.  Go. 
V.  Tracy  (1895)  14  C.  C.  A.  199,  29  U. 
S.  App.  529,  66  Fed.  931.  Bur,  no  ac- 
tion can  be  maintained  on  the  theory 
that  the  track  was  frequently  obstructed 
by  the  movements  of  the  cars,  so  that  a 
crossing  could  not  be  seen.  This  is  an 
ordinary  risk.  Bancroft  v.  Boston  & 
M.  R.  Go.  (1893)  67  N.  H.  466,  30  Atl. 
409  (collision  of  train  with  team)  ; 
Rumsey  v.   Delaware,   L.   d   W.   R.   Go. 

(1892)  151  Pa.  74,  25  Atl.  37  (a  simi- 
lar accident). 
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ties  inadequate,  where  these  conditions  were  a  necessary  incident  of 
one  of  the  stages  of  the  work  as  it  was  being  carried  on.® 

As  regards  employees  engaged  in  iJie  work  of  repairing  a  defective 
track,  the  company  is  not  under  any  obligation  to  keep  it  in  good  con- 
dition.'' The  extent  of  its  duty  is  merely  to  give  them  timely  notice 
of  the  defects,  so  that  they  may  take  the  appropriate  precautions  to 
secure  themselves  against  injury.*  See  generally,  as  to  cases  of  this 
class,  §  29,  ante. 

85.  Track  considered  as  a  footway  for  servants. —  (See  also  §  69, 
supra.) — a.  Track  and  roadbed  itself. — From  the  decisions  cited  be- 
low, it  will  be  seen  that  the  servant  has  generally  been  permitted  to 
recover  for  injuries  due  to  the  abnormal  condition  of  any  of  the  com- 
ponent parts  of  the  permanent  way.-*  But  there  is  some  conflict  of 
opinion  as  to  the  liability  of  the  company  for  one  particular  kind  of 
injury,  viz.,  that  caused  by  a  brakeman's  clothes  catching  in  splint- 
ers projecting  from  old  and  battered  rails.^ 

By  a  court  which  denies  that  there  is  any  obligation  on  the  part 
of  a  company  to  keep  the  track  safe  as  a  footway  (see  68,  h,  supra), 
it  has  been  held  that  inequalities  on  a  track  at  a  station,  occasioned  by 


"  Evansville  &  B.  B.  Co.  v.  Hender- 
son (1893)   134  Ind.  636,  33  N.  E.  1021. 

''Mitchell  V.  FulUngton  (1889)  83 
Ga.  301,  9  S.  E.  1083. 

=  St.  Louis,  I.  M.  &  8.  B.  Go.  v.  Mor- 
gan  (1885)   45  Ark.  318. 

'■  The  action  has  been  held  maintain- 
able where  the  cause  of  the  injury  was 
a  loose  and  worn  plank  on  a  crossing. 
Bird  V.  Long  Island  B.  Co.  (1896)  11 
App.  Div.  134,  42  N.  Y.  Supp.  888. 
Defective  planking  on  the  track.  Chi- 
cago &  W.  I.  B.  Co.  V.  Massig  (1893) 
50  111.  App.  666.  A  hole  in  the  track. 
Northern  P.  B.  Go.  v.  Teeter  (1894)  11 
C.  C.  A.  332,  27  U.  S.  App.  316,  63  Fed. 
527 ;  Porter  v.  Hannibal  &  St.  J.  B.  Go. 
(1879)  71  Mo.  66,  36  Am.  Rep.  454; 
Lake  Erie  &'W.  B.  Go.  v.  Wilson  (1901) 
189  111.  89,  59  N.  E.  573.  A  hole  out- 
side the  track.  Missouri,  K.  &  T.  B. 
Co.  V.  Kirhlwnd  (1895)  11  Tex.  Civ. 
App.  528,  32  S.  W.  588;  Needliam  v. 
Louisville  &  ff.  B.  Co.  (1887)  85  Ky. 
423,  3  S.  W.  797,  11  S.  W.  306.  A  de- 
fective frog.  Hunt  v.  Kane  (1900)  40 
C.  C.  A.  372,  100  Fed.  256.  The  de- 
fective blocking  of  a  guard  rail.  Paine 
V.  Eastern  B.  Co.  (1895)  91  Wis.  340, 
64  N.  W.  1005.  A  depression  in  the 
track  causing  an  abnormal  movement  of 
ears  which  were  being  coupled.     Texas, 


8.  V.  &  N.  W.  B.  Co.  V.  Guy  (1893; 
Tex.  Civ.  App.)  23  S.  W.  633  (draw- 
bars slipped  past  each  other)  ;  Louis- 
ville &  N.  B.  Co.  V.  Kemper  (1899)  153 
Ind.  618,  53  N.  E.  931  (the  track  sud- 
denly settled,  and  allowed  a  car  to  rush 
down  into  the  depression  with  unex- 
pected speed,  crushing  a,  brakeman's 
foot) . 

^  In  Georgia  it  has  been  held  that 
such  a  condition  imported  a  prima  facie 
breach  of  duty.  Preston  v.  Central  B. 
d  Bkg.  Co.  (1889)  84  Ga.  588,  11  S.  E. 
143.  In  Minnesota  the  right  of  action 
has  been  denied, — in  one  case  on  the 
ground  of  there  being  a  common  prac- 
tice in  that  part  of  the  country  to  use 
old  rails  for  side  tracks  (Doyle  v.  jSf*. 
Paul,  M.  d  M.  B.  Go.  (1889)  42  Minn. 
79,  43  N.  W.  787 )  ;  and,  in  another  case, 
apparently  for  the  reason  that  a  pro- 
jecting splinter  at  the  end  of  a  rail  on  a 
side  track,  extending  inwards  f  of  an 
inch  for  a  distance  of  3  inches  along  the 
rail,  created  what  was  merely  an  ordi- 
nary risk.  Barrett  v.  Great  Northern 
B.  Go.  (1898)  75  Minn.  113,  77  N.  W. 
540.  In  Michigan  the  same  conclusion 
has  been  reached,  the  reason  assigned 
being  that  the  risk  thus  created  was  ob- 
vious. Michigan  C.  B.  Co.  v.  Austin 
(1879)   40  Mich.  247. 
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recent  repairs,  are  presumed  to  be  known  to  a  brakeman,  and  that 
he  cannot  recover  for  injuries  received  through  stumbling.^ 

h.  Casual  obstructions  on  or  near  the  trach. — Several  courts  have 
rendered  decisions  which  proceed  upon  the  theory  that  negligence 
may  be  inferred  where  movable  articles  having  no  immediate  con- 
nection with  the  operation  of  trains  are  left  lying  on  the  track,  and 
cause  employees  to  lose  their  footing.*  Similarly,  employees  have 
been  allowed  to  recover  where  their  injuries  were  due  to  obstructions 
of  this  kind  beside  the  track.^  But  it  is  conceded  that  the  company 
may,  without  culpability,  allow  such  articles  to  remain  temporarily 
■near  the  track,  when  they  are  placed  there  in  the  ordinary  way  for 
the  purpose  of  repairing  the  track  itself.® 

Other  courts  absolve  the  company  on  the  ground,  more  or  less  dis- 
tinctly formulated,  that  a  railway  company  cannot  be  found  guilty 
of  negligence  on  the  tJieory  that  it  is  bound  to  keep  the  entire  sur- 
face of  its  premises  clear  of  every  object  that  may  cause  an  employee 
to  slip  or  be  thrown  down.'^ 

The  existence  of  any  obligation  to  keep  the  gTound  near  the  track 
free  from  accumulations  of  snow  and  ice  has  been  denied  in  one  case 
on  the  ground  that  the  danger  they  create  is  one  of  the  ordinary  risks 
of  work  in  cold  climates.®     By  other  authorities  they  seem  to  be  put 

'Philadelphia  &  R.  R.  Go.  v.  Schertle  "Hurst   v.   Kansas   City,   P.   &   0.   R. 

(1881)    97  Pa.  450.  Co.    (1901)    163  Mo.  309,  63  S.  W.  695 

*  Kennedy  v.  Lake  Superior  Terminal  (recovery    denied     where    a     brakeman 

<&  Transfer  R.   Co.    (1896)    93   Wis.  32,  stumbled    over    one  of  several    piles  of 

06  N.  W.  1137   (ashes)  ;  Linck  v.  Louis-  gravel  distributed  in  a  yard,  as  a  pre- 

ville  &  N.  R.  Co.   (1899)  21  Ky.  L.  Rep.  liminary  to  using  them  for  ballast). 

1097,   54   S.   W.   184    (rubbish)  ;   Louis-  'It  has  been  held  that  no  action  can 

ville  &  N.  R.   Co.  v.   Vestal    (1899)    20  be  maintained  for  an  injury  to  an  em- 

Ky.  L.  Rep.  1288,  49  S.  W.  204  (a  large  ployee  caused  by  falling  over  a  clinker 

clinker  about  1  foot  long  and  6  inches  of  unusual  size  in  descending  from  an 

thick     turned     under     a     switchman's  engine.     Such    an    injury    is    simply    a 

foot);  Fish  v.  Illinois  C.  R.  Co.   (1896)  misfortune, — the     incident    of    the   em- 

96    Iowa,    702,   65    N.  W.  995     (cobble  ployment,   and   of  the   risk    consequent 

stones  had  dropped  from  gravel  trains ) .  therein.     Lee  v.  Central  R.  &  Blcg.  Co. 

^Hulehan  v.  Green  Bay,  W.  &  St.  P.  (1890)    86  Ga.  231,  12  S.  E.  307.     Nor 

R.   Co.    (1887)    68  Wis.   520,   32  N.  W.  can  a  brakeman  recover  damages  where 

629   (blocks  of  timber  beside  the  track)  ;  he    trips    over    a    small    spiral    spring 

Southern  P.   R.   Co.   v.   Markey    (1892;  which  has  been  left  lying  on  a  repair 

Tex  )     19    S     W.    392    (similar   facts)  ;  track.     Williams   v.   St.   Louis  &  S.  F. 

Bail  v.   Missouri  P.  R.   Co.    (1881)    74  R.   Co.    (1893)    119  Mo.   316,  24   S.  W. 

Mo.  298    (rail  near  the  track)  ;  Benqt-  782.     Th«  risks  created  by  the  heaps  of 

son  V.   Chicago,  St.  P.  M.  &   0.  R.   Go.  ashes   which   it   is  the   custom   to   drop 

(1891)   47  Minn.  486,  50  N.  W.  531    (a  out  of  the  fire  box  onto  the  track  are 

section  man  stumbled  over  a  log  while  assumed     by    servants    handling     cars, 

trying    to    get    out    of    the    way    of    a  JIucfhes    v.    Winona    &    St.    P.    R.    Go. 

train)  ;    Chicago,  R.  I.  &  P.  R.   Co.  v.  (1880)   27  Minn.  137,  6  N.  W.  773. 

Kinnare    (1900)    91    111.   App.   508,   Af-  '  Piquegno  v.  Chicago  d  G.  T.  R.  Go. 

firmed  in  (1901)   190  111.  9,  60  N.  E.  57  (1883)    52  Mich.  40,  50  Am.  Rep.  243, 

(sand  and  gravel  alongside  track).  17  N,  W.  232- 
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in  the  same  category  as  any  other  kind  of  casual  obstruction,  the  com- 
pany being  held  liable  or  not,  according  to  circumstances.® 

86.  Objects  dangerous  to  employees  in  moving  trains  or  cars. — 
(See  also  §§  70,  71,  supra.) — a.  On  the  track.- — An  employee  who, 
while  seated  on  a  hand  car  with  his  legs  hanging  down  over  the  edge, 
was  struck  by  a  plank  of  a  crossing  which  stuck  up  several  inches 
above  its  proper  level,  has  been  held  entitled  to  recover.^ 

It  is  not  negligence  to  leave  cars  on  a  side  track  so  close  to  a  switch 
that  a  train  traveling  at  the  usual  speed  of  30  or  35  miles  an  hour, 
and  running  out  upon  the  side  track,  cannot  be  stopped  in  time 
to  avoid  a  collision.^ 

b.  Alongside  the  track. — It  may  be  presumed  that  even  the  courts 
which  deny  that  a  train  hand  can  recover  for  an  injury  caused  by 
striking  against  a  rigid  object  close  to  the  track,  while  it  is  in  its 
normal  position,  would  all  concede  that  there  is  a  prima  facie  right 
of  action  where  the  injury  was  due  to  the  fact  that  the  object  in  ques- 
tion was  closer  than  usual  to  the  track  at  the  time  when  the  accident 
occurred.* 

Nor  is  there  any  ground  upon  which  the  presence  of  a  casual  ob- 


°  Recovery  has  been  allowed  where  a 
brakeman  lost  his  footing  on  frozen  mud 
and  snow  which  had  accumulated  be- 
tween the  rails.  Lahe  Shore  &  M.  8. 
R.  Go.  V.  Conway  (1896)  67  111.  App. 
155.  And  where  he  fell  on  heaped-up 
snow,  which  the  company  permitted  to 
be  shoveled  from  its  tracks  onto  the 
space  between  them.  Gregg  v.  Ghicago 
&  W.  M.  R.  Co.  (1892)  91  Mich.  624, 
52  N.  W.  62.  In  one  Minnesota  case  a 
plaintiff  was  nonsuited  on  the  theory 
that  a  railway  company  is  not  bound, 
unless  under  very  special  and  peculiar 
circumstances,  to  remove  all  the  snow 
from  its  switch  yards;  and  if  it  keeps 
the  surface  of  the  snow  practically  level, 
and  does  not  allow  it  to  accumulate 
above  the  level  of  the  rails,  or  in  dan- 
gerous ridges  or  hummocks,  or  to  form 
dangerous  holes,  it  cannot  be  charged 
with  negligence;  nor  is  It  negligent  in 
failing  to  cover  the  snow  with  ashes  or 
cinders.  Fay  v.  Chicago,  St.  P.  M.  & 
0.  R.  Go.  (1898)  72  Minn.  192,  75  N. 
W.  15.  But  in  a  ease  decided  a  few 
months  later  it  was  held  that  the  ques- 
tion as  to  the  negligence  of  a  railroad 
company  in  permitting  a  ridge  of  ice 
covered  with  snow,  and  about  2  inches 
higher  than  the  rails,  to  remain  for 
about  a  vfeek  between  the  rails  of  a 
track  in  a  large  and  busj^  switch  yard^ 


was  for  the  jury.  Rifley  v.  Minneapo- 
lis &  St.  L.  R.  Go.  (1898)  72  Minn.  469, 
75  N.  W.  704,  distinguishing  the  Fay 
Case,  on  the  gi'ounds  ( 1 )  that  more  care 
should  be  used  in  securing  safe  condi- 
tions in  a  yard  in  which  a  large  amount 
of  traffic  is  handled  than  one  where  the 
amount  of  traffic  is  small,  and  (2)  that 
in  the  earlier  case  the  place  where  the 
plaintiff  fell  was  covered  with  level 
snow,  with  no  concealed  ridge  of  ice  un- 
der it.  In  one  case  of  this  type  the 
breach  of  duty  was  admitted,  but  the 
servant  failed  to  recover  on  the  ground 
that  he  appreciated  the  risk.  Way  v. 
Ghicago  &  N.  W.  R.  Go.  (1888)  76 
Iowa,  393,  41  N.  W.  51  (defective  con- 
dition was  the  accumulation  of  ice  on  a 
track  where  car  repairers  worked). 

^  Pool  V.  Ghicago,  M.  &  St.  P.  R.  Go. 
(1881)  53  Wis.  657,  11  N.  W.  15  (the 
contention  was  that  the  road  was  not 
defective,  because  the  plank  would  in 
no  way  interfere  with  the  passage  of 
trains) . 

"  Grant  v.  Raleiqh  &  G.  R.  Go.  (1891) 
108  N.  C.  462,  13  S.  E.  209  (instruction 
to  opposite  effect  rightly  refused). 

=  So  held  in  Malott  v.  Laijfmon  (1899) 
89  111.  App.  178  (a  mail  crane  became 
so  loose  on  its  foundation  that  it  leaned 
towards  the  track). 
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struction  near  the  track  can  be  excused  after  a  sufficient  period  has 
elapsed  to  charge  the  company  with  notice  of  its  position.*  See 
chapters  x.,  si.^  post. 

Most  of  the  courts  which  have  dealt  with  such  facts  also  hold  that 
a  railway  company  is  negligent  if  movable  objects  which  have  no  con- 
nection, or  only  an  indirect  connection,  with  the  operation  of  the 
road,  are  left  so  close  to  the  track  that  the  safety  of  train  hands  is 
endangered.® 

The  Massachusetts  doctrine,  however,  seems  to  be  that  such  ob- 
structions are  an  ordinary  incident  of  railway  work,  and  that  the 
train  hands  are  presumed  to  be  able  to  protect  themselves  against  the 
resulting  risks.® 

c.  Ahove  the  irach. — All  courts,  whether  they  do  or  do  not  regard 
as  culpable  the  maintenance  of  overhead  structures  so  low  as  to  en- 
danger train  hands,  hold  a  company  liable  if  those  structures  cause 
an  injury  while  they  are  abnormally  low.''^ 

87.  Railway  fences.— (See  also  §  72,  supi-a.) — Whether  there  is  or 

*  Chicago  £  N.  W.  R.  Go.  v.  Delaney  was  not  regarded  as  implying  negligence 
(1897)  169  111.581,48  N.  E.  476  (a  piece  is,  however,  clearly  indicated  by  the  re- 
ef drawbar  lying  on  the  track  struck  mark  of  the  court  that,  while  a  rail- 
the  pilot  of  the  engine,  and  was  thrown  road  corporation  should  keep  its  freight 
against  the  footboard,  breaking  it).  yard   in   such   condition     that    its    em- 

'  Qaffney  v.  'New  York  &  N.  E.  R.  Go.  ployees  may  do  their  work  in  reasonable 

(1887)  15  R.  I.  456,  7  Atl.  284  (lumber  safety,  there  must  sometimes  be  piles, 
pile)  ;  Bessex  v.  Ghicago  &  W.  W.  R.  as  of  rails,  or  sleepers,  near  its  track, 
Co.  (1878)  45  Wis.  477  (lumber  pile)  ;  and  it  cannot  be  expected  to  keep  the 
Smith  V.  Winona  £  St.  P.  R.  Go.  (1889)  yard  in  such  condition  that  they  may 
42  Minn.  87,  43  N.  W.  968  (stone  pile)  ;  themselves  neglect  ordinary  precaution. 
Meredith  v.   Cranberry   Coal    &    I.    Co.  ''Warden  v.  Old  Colony  R.  Co.  (1884) 

(1888)  99  N.  C.  576,  5  S.  E.  659  (a  137  Mass.  204  (a  rope  supporting  tell- 
wood  pile  seems  to  be  regarded  as  im-  tale  was  defective,  and  allowed  it  to 
porting  negligence ;  but  the  opinion  does  sink);  Wallace  v.  Central  Vermont  R. 
not  contain  a  direct  affirmation  of  this  Go.  (1893)  138  N.  Y.  302,  33  N.  E.  1069 
doctrine)  ;  Poicers  v.  Thayer  Lumber  (telltale  out  of  order)  ;  Bines  v.  'Neio 
Co.  (1892)  92  Mich.  533,  52  N.  W.  937  Yorh  C.  &  H.  R.  R.  Co.  (1894)  78  Hun, 
(tree).  But  no  negligence  can  be  in-  239,  28  N".  Y.  Supp.  829  (same  facts); 
ferred  from  the  mere  fact  that  a  tree  Ohio,  I.  d  W.  R.  Go.  v.  Johnson  (1889) 
was  left  standing  close  to  the  track  on  31  111.  App.  183  (brakeman  killed  by  a 
a  road  under  construction.  Manning  v.  water-supply  pipe,  which,  by  reason  of 
Chicago  &  W.  M.  R.  Co.  (1895)  105  defective  appliances  for  holding  the 
Mich.  260,  63  N.  W.  312.  pipe  in  position  when  not  in  use,  had 

"  In  Thompson  v.  Boston  &  M.  R.  Go.  swung  around  over  the  train  upon  which 
(1891)  153  Mass.  391,  26  N.  E.  1070,  deceased  was  riding)  ;  Gates  y.  Chiengo, 
where  a  brakeman  in  swinging  out  along  M.  &  St.  P.  R.  Go.  (1892)  2  S.  D.  422, 
the  side  of  a  car  after  setting  a  brake  50  N.  W.  907  (arm  of  derrick,  not  he- 
struck  against  a  pile  of  rails,  it  was  ing  properly  secured,  swung  over  the 
held  that  he  could  not  recover,  mainly  track)  ;  Bolden  v.  Fitchburg  R.  Co. 
for  the  reason  that,  knowing  that  there  (1880)  129  Mass.  268,  37  Am.  Rep.  343 
was  a  possibility  that  such  obstructions  (a  derrick  was  thrown  down  by  an 
might  exist,  he  negligently  failed  to  earth  slide,  and  so  brought  one  of  the 
look  out  for  the  pile  in  question.  That  guys  low  enough  down  to  sweep  a  brake- 
tbe    majntenance    of    such    obstructions  man  off  a  ear), 
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not  any  common-law  duty  to  fence  a  track,  it  would  seem  that  a  rail- 
way company  must  at  least  exercise  due  care  to  see  that  a  fence  which 
has  been  erected  is  kept  in  good  condition.  The  position  taken  is, 
that  a  servant  working  on  a  fenced  line  only  assumes  the  risks  inci- 
dent to  its  operation  while  the  fence  is  in  good  condition.-' 

88.  Rolling  stock  on  railways.— (See  also  §§  13,  74,  supra.) — 
Negligence  is  inferable  where  a  railway  company  uses  rolling  stock 
defective  in  the  respects  indicated  by  the  subjoined  note.^ 


^  Quill  V.  Bouston  &  T.  G.  R.  Go. 
(1898;  Tex.  Civ.  App.)  46  S.  W.  847, 
Writ  of  Error  dismissed  in  (1898)  92 
Tex.  335,  48  S.  W.  168,  distinguishing 
the  cases  in  which  no  fence  had  even 
been  erected. 

The  same  view  was  apparently  taken 
in  three  other  cases,  as  the  only  points 
discussed  were  whether  the  defenses  of 
assumption  of  risks  or  contributory 
negligence  were  available  to  the  defend- 
ant under  the  circumstances.  Siceeney 
V.  Gentral  P.  R.  Go.  (1880)  57  Gal.  15; 
Magee  v.  North  Pacific  Coast  R.  Go. 
(1889)  78  Cal.  430,  21  Pac.  114;  Deicey 
V.  Chicago  &  N.  W.  R.  Go.  (1871)  31 
Iowa,  373. 

^  ( 1 )  Defective  locomotives. — ^Aetions 
have  been  maintained  where  the  follow- 
ing parts  were  in  bad  order:  Boilers. 
Texas  &  P.  R.  Go.  v.  Barrett  (1895)  14 
C.  C.  A.  373,  30  U.  S.  App.  196,  67  Fed. 
214,  Affirmed  in  (1897)  166  U.  S.  617, 
41  L.  ed.  1136,  17  Sup.  Ct.  Rep.  707; 
Baxter  v.  Chicago  &  N.  W.  R.  Go. 
(1899)  104  Wis.  307,  80  N.  W.  644; 
Atchison,  T.  S  8.  F.  R.  Co.  v.  Holt 
(1883)  29  Kan.  149;  Gone  v.  Delaware, 
L.  &  W.  R.  Go.  (1880)  81  N.  Y.  206,  37 
Am.  Rep.  491;  hake  Erie  &  W.  R.  Go. 
V.  McHenry  (1894)  10  Ind.  App.  525, 
37  N.  E.  186;  Eirlcpatrich  v.  New  York 
C.  &  H.  R.  R.  Co.  (1879)  79  N.  Y.  240; 
Keegan  v.  Western  R.  Corp.  (1853)  8 
N.  Y.  175,  59  Am.  Dec.  476;  Flynn  v. 
Wabash,  St.  L.  d  P.  R.  Co.  (1885)  18 
111.  App.  235;  Chicago  &  A.  R.  Co.  v. 
DuBois  (1896)  65  111.  App.  142.  Wheels. 
Bridges  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  (1879)  6  Mo.  App.  389.  Levers. 
Burlington  &  M.  R.  Co.  v.  Wallace 
(1889)  28  Neb.  179,  44  N.  W.  223. 
Drawbars.  Ousley  v.  Central  R.  &  Bkg. 
Co.  (1891)  86  Ga.  538,  12  S.  E.  938; 
Louisville,  N.  A.  &  G.  R.  Co.  v.  Bates 
(1896)  146  Ind.  564,  45  N.  E.  108; 
Norfolk  &  W.  R.  Co.  v.  Nunnally  (1892) 
88  Va.  546,  14  S.  E.  367.  Footboard. 
O'Uellia  V,  Kansas  City,  St.  J.  eg  0.  B- 


R.  Co.    (1893)    115  Mo.  205,  21  S.  W. 
503. 

The  case  is  for  the  jury  where  no 
proper  headlight  was  provided  for  the 
tender  of  an  engine  which  was  backing. 
Southern  P.  Go.  v.  Yea/rgin  (1901)  48 
C.  C.  A.  497,  109  Fed.  436. 

Other  cases  in  which  the  liability  of 
the  defendant  for  defective  locomotives 
was  recognized  are  Wabash  &  W.  R. 
Co.  V.  Morgan  (1892)  132  Ind.  430,  31 
N.  E.  601;  Durgin  v.  Munson  (1864)  9 
Allen,  396,  85  Am.  Dec.  770;  Atchison, 
T.  d  S.  F.  R.  Co.  V.  Holt  (1883)  29  Kan. 
149;  Geary  v.  Kansas  City,  0.  d  S.  R. 
Co.  (1897)  138  Mo.  251,  39  S.  W.  774; 
McCauley  v.  Southern  R.  Go.  (1897)  10 
App.  D.  C.  560;  Chicago  d  A.  R.  Go.  v. 
Shannon  (1867)  43  111.  338,  339;  Dunn 
v.  New  York,  N.  H.  &  B.  R.  Go.  (1901) 
46  C.  C.  A.  546,  107  Fed.  666  (nonsuit 
held  erroneous  where  a  brakeman  work- 
ing at  the  switching  of  ears  with  a  road 
engine  not  provided  with  a  hand-hold 
such  as  is  ordinarily  used  on  yard  en- 
gines took  hold  of  tile  figure  plate,  and 
it  gave  way ) . 

(2)  Defective  freight  cars. — Injuries 
caused  by  the  condition  of  the  couplings 
were  declared  actionable  in  Powers  v. 
Neio  York  C.  d  B.  R.  R.  Go.  (1891)  60 
Hun,  19,  14  N.  Y.  Supp.  408,  AffJrmed 
in  128  N.  Y.  659,  29  N.  E.  148;  Brad- 
shaw  V.  Chicago,  R.  I.  d  P.  R.  Co 
(1897)  58  Kan.  618,  50  Pac.  876; 
Munch  V.  Great  Northern  R.  Co.  { 1898 ) 
75  Minn.  61,  77  N.  W.  541 ;  Bowers  v. 
Union  P.  R.  Go.  (1885)  4  Utah,  215,  7 
Pac.  251;  Norfolk  d  W.  R.  Go.  v.  Am- 
pey  (1896)  93  Va.  108,  25  S.  E.  226; 
Illinois  G.  R.  Co.  v.  Barris  (1894)  53 
111.  App.  592;  Fordyce  v.  Yarborough 
(1892)  1  Tex.  Civ.  App.  260,  21  S.  W. 
421;  Denver,  T.  d  G.  R.  Go.  v.  Simpson 
(1891)  16  Colo.  55,  26  Pac.  339;  Trox- 
ler  V.  Southern  R.  Go.  (1898)  122  N.  C. 
902,  30  S.  E.  117;  Illinois  S.  R.  Co.  \: 
Barslow  (1901)  94  111.  App.  206:  Mo- 
Knight  V,  Chicago,  M.  d  St.  P.  R.  Co, 
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(1890)  44  Minn.  141,  46  N.  W.  294  Co.  (1890)  81  Mich.  423,  46  N.  W.  Ill; 
(ragged  edge  on  a  drawhead  caught  the  Myers  v.  Erie  B.  Go.  (1899)  44  App. 
clothing  of  a  brakeman).  The  follow-  Div.  11,  60  N.  Y.  Supp.  422;  Louisville, 
ing  oases  recognize  the  liability  which  a,  N.  A.  &  G.  R.  Go.  v.  Buck  (1888)  116 
company  incurs  when  couplings  are  de-  Ind.  566,  2  L.  R.  A.  520,  19  N.  E.  453 ; 
feotive  in  such  a  manner  that  the  cars  Prosser  v.  Montana  G.  R.  Go.  (1895) 
to  be  coupled  are  not  kept  at  a  safe  dis-  17  Mont.  372,  30  L.  R.  A.  814,  43  Pae. 
tance  apart.  Seese  v.  Northern  P.  R.  81;  Chicago  <&  N.  W.  R.  Co.  v.  Taylor 
Co.  (1889)  39  Fed.  487;  King  v.  Ohio  d  (1873)  69  111.  461,  18  Am.  Rep.  626; 
M.  R.  Co.  (1882)  11  Biss.  362,  14  Fed.  Texas  P.  R.  Co.  v.  White  (1891)  82 
211 ;  St.  Louis,  I.  M.  &  8.  R.  Go.Y.  Hig-  Tex.  543,  18  S.  W.  478  (brakeman's 
gins  (1890)  53  Ark.  458,  14  S.  W.  653;  foot  was  caught  by  a  drooping  brake). 
Elgin,  J.  <&  E.  R.  Go.  v.  Eselin  (1896)  A  verdict  for  the  plaintiff  will  not  be 
68  111.  App.  96;  Louisville  &  N.  R.  Co.  set  aside  where  a  servant  was  killed  by 
V.  Foley  (1893)  94  Ky.  220,  21  S.  W.  the  failure  of  air  brakes  to  work,  be- 
866;  Karrer  v.  Detroit,  O.  PL.  &  M.  R.  cause  of  a  leak  in  a  steam  pipe  in  the 
Go.  (1889)  76  Mich.  400,  43  N.  W.  370  smoke  box.  Pierson  v.  New  York,  N. 
(draw-bar  had  dropped  down)  ;  Brewer  E.  &  E.  R.  Go.  (1900)  53  App.  Div. 
V.  Flint  &  P.  M.  R.  Go.  (1885)  56  Mich.  363,  65  N.  Y.  Supp.  1039. 
620,  23  N.  W.  440  (similar  facts)  ;  Ladders.  Richmond  &  D.  R.  Co.  v. 
Bender  v.  St.  Louis  &  8.  F.  R.  Go.  Williams  (1889)  86  Va.  165,  9  S.  E. 
(1897)  137  Mo.  240,  37  S.  W.  132;  990;  Richmond  d  D.  R.  Go.  v.  Moore 
OottUeb  Y.  New  York,  L.  E.  <&  W.  R.  Go.  (1883)  78  Va.  93;  Goodman  v.  Rich- 
(1885)  100  N.  Y.  462,  3  N.  E.  344;  mond  <&  D.  R.  Co.  (1886)  81  Va.  576; 
Evans  v.  Chamberlain  (1892)  40  S.  C.  Jones  v.  New  York  C.  &  E.  R.  R.  Go. 
104,  18  S.  E.  213;  Richmond  &  D.  R.  (1882)  28  Hun,  364;  Lake  Shore  &  M. 
Co.  V.  George  (1891)  88  Va.  223,  13  S.  8.  R.  Go.  v.  Ryan  (1897)  70  111.  App. 
E.  429 ;  Chesapeake  d  0.  R.  Co.  v.  Lash  45 ;  Thompson  v.  Great  Northern  R.  Co. 
(1896;  Va.)  24  S.  E.  385.  The  furnish-  (1900)  79  Minn.  291,  82  N.  W.  637; 
ing  of  the  crooked  link  customarily  used  Missouri,  K.  &  T.  R.  Go.  v.  Chambers 
in  coupling  cars  of  different  heights  is  (1897)  17  Tex.  Civ.  App.  487,  43  S.  W. 
not  a  sufficient  discharge  of  the  com-  1090;  Missouri,  K.  &  T.  R.  Go.  v.  Miller 
pany's  duty  to  absolve  it  from  liability  (1901;  Tex.  Civ.  App.)  61  S.  W.  978. 
for  allowing  a  foreign  car  with  a  bump-  Steps.  Texas  P.  R.  Go.  v.  Wisenor 
er  that  had  sagged  to  be  taken  into  a  (1886)  66  Tex.  674,  2  S.  W.  667;  Cam- 
train.  Goodrich  v.  New  York  C.  &  E.  eron  v.  Great  Northern  R.  Co.  (1898) 
R.  R.  Co.  (1889)  116  N.  Y.  398,  5  L.  R.  8  N.  D.  124,  77  N.  W.  1016  (steps  re- 
A.  750,  22  N.  E.  397.  moved  temporarily  from  a  car). 

Hand      holds.       Felton     v.      Bullard  Truss  rod.     Missouri,  K.  &  T.  R.  Co. 

(1899)    37   C.   C.  A.   1,    94    Fed.    781;  v.  Murphy   (1898)   59  Kan.  774,  52  Pac. 

Brann  v.   Chicago,  R.  I.  &    P.    R.    Co.  863    (rod  broke  and  caught  switchman, 

(1880)   53  Iowa,  595,  36  Am.  Rep.  243,  and  threw  him  under  the  wheels). 

6  N    W.  5;  Settle  v.  St.  Louis  &  S.  F.  Floor.     Chicago  &  E.  R.  Co.  v.  Bran- 

R.  Co.    (1895)    127  Mo.  336,  30  S.  W.  ywn  (1894)   10  Ind.  App.  570,  37  N.  E. 

125;   Eayden  v.  PUit    (1895)    84  Hun,  190. 

487     32   N.   Y.    Supp.    1144;    Thompson  Wheels.     Union  P.  R.  Go.  v.  Daniels 

V.   Great   Northern  R.    Go.     (1900)     79  (1894)   152  U.  S.  684;   Union  P.  R.  Co. 

Minn.  291,  82  N.  W.  637.  v.   Snyder,   38   L.  ed.   597,   14'  Sup.   Ct. 

Brakes.     Northern     P.      R.      Co.     v.  Rep.    756,    Affirming     (1890)     6    Utah, 

Charless   (1892)   2  C.  C.  A.  380,  7  U.  S.  357,  23  Pac.  762. 

App    359    51   Fed.  562;   Mexican  C.  R.  Stakes.     Jones  v.  Chicago,  St.  P.   M. 

Cofv.  Jones  (1901)  48  C.  C.  A.  227,  107  d  0.  R.  Go.   (1900)   80  Minn.  488,  49  L. 

Fed    64 ;   Central  TruM  Co.  v.  Texas  d  R.  A.  640,  83  N.  W.  446 ;  Ryan  v.  New 

8t   L    R    Co.   (1887)   32  Fed.  448;  Bail-  York  C.  d  E.  R.  R.  Go.   (1895)   88  Hun, 

ey  V   Rome  W.  d  0.  R.  Go.   (1893)    139  269,   34   N.   Y.   Supp.   665;     Bushby    v. 

N    Y    302    34  N.  E.  918;  Chicago,  B.  d  New  York,  L.  E.  d  W.  R.  Co.    (1887) 

Q.  R.  Go.  V.    Kellogg   (1898)     55    Neb.  107  N.  Y.  374,  14  N.  B.  407. 

748    76  N.  W.  462    (First  Hearing,  54  (3)   Defective  hand  cars. — Action  held 

Neb    127    74  N.  W.  454)  ;   Eickman  r.  maintainable  in  Indiana,  I.  d  I.  R.  Co. 

Missouri  P.  R.  Co.   (1886)   22  Mo.  App.  v.  Snyder    (1895)    140  Ind.   647,  39  N. 

344-  Mad  River  d  L.  E.  R.  Go.  v.  Bar-  E.  912;  Solomon  R.  Go.  v.  Jones  (1883) 

6er'(1856)   5  Ohio  St.  541,  67  Am.  Dec.  30  Kan.  601,  2  Pae.  657;  Norton  v.  Lou- 

312-  Morton  v.  Detroit,  B.  G.  &  A.  R.  isville  &  N.  B.  Go.    (1895)    16  Ky.  L. 
Vol.  I.  M.  &  S.— 15. 
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89.  Vehicles  other  than  those  used  on  railways. —  The  action  has 
been  sustained  Avhere  the  dangerous  instrumentality  was  a  defective 
brake  ;^  a  defective  linchpin  f  a  defective  flange  in  a  "wheel. ^ 

90.  Appliances  designed  to  support  or  lift  heavy  objects. —  The  ac- 
tion has  been  held  maintainable  where  the  cause  of  the  injury  was 
the  defective  condition  of  ropes  and  cables/  chains,^  hooks,^  eye- 
bolts,*  rods  designed  fco  support  a  certain  weight,''  jackscrews,"  pul- 

Rep.  864,   30   S.   W.    599;     Glowers    v.  Minn.  310,  34  N.  W.  113  (a  frayed  wire 

Wabash,  St.  L.  iC-  P.  B.  Co.    (1886)   21  rope   supporting   a   pile-driver   hammer 

Mo.  App.  213  {lever  of  hand  car  cracked  dangerous    to    touch    with    a    mittened 

at  a  place  where  it  was  covered  by  the  hand  when  it  was  in  motion). 

iron  at  the  shoulder)  ;  Gulf,  G.  &  S.  F.  ^Murphy  v.  Phillips  (1876)  24  Week. 

R.  Go.  V.  Silliphant  (1888)  70  Tex.  623,  Rep.  647,  35  L.  T.  N.  S.  477;  Whitelaw 

8  S.  W.  673  (section  hand  injured  by  the  v.   Moffat    (1849)    12   Sc.  Sess.   Cas.  2d 

giving  way  of  the  lever  of  a  hand  car),  series,  434;   Hackett  v.  Middlesex  Mfg. 

(4)   Defective   street   cars. — Recovery  Go.    (1869)    101  Mass.  101;   Tangney  v. 

was  allowed  in  Beardsley  v.  Minneapolis  J.  B.  Wilson  &  Co.  (1891)  87  Mich.  453, 

Street  R.  Co.    (1893)   54  Minn.  504,  56  49   N.   W.   666;    Honiflus  v.   Chambers- 

N.  W.   176    ("bucking"  car);   Murdoch  hurg  Engineering   Co.    (1900)    196   Pa. 

V.  Oakland,  S.  L.  &  H.  Electric  R.  Co.  47,     46    Atl.    259;     Vincent    v.    Alden 

(1900)    128  Cal.  22,   60  Pac.  469    (ear  (1901)  62  App.  Div.  558,  71  N.  Y.  Supp. 

started  with  a  lunge).  149    (some  of  the  links  here  had  been 

^  Mahood    v.     Pleasant     Valley    Goal  reduced  about    a,  third    in    thickness); 

Co.    (1892)    8  Utah,   85,  30    Pac.    149;  Consolidated  Ice  Mach.   Co.    v.    Kiefer 

Matthews   v.   M'Donald     (1865)     3    Sc.  (1888)    26   111.   App.   466;     Hoffman  v. 

Sess.  Cas.  3d  series,  506.  Dickinson    (1888)    31  W.  Va.  142,  6  S. 

' Boyce  v.   Schroeder    (1898)    21   Ind.  E.  53.     Evidence  that  a  chain  broke  un- 

App.  28,  51  N.  E.  376.                  .  der   a   sti-ain   only   one    tenth    of    that 

^  Byrne  y.  Eastmans    (7o.  (1900)  163  N.  which,    according   to    expert  testimony, 

Y.  461,  57  N.  E.  738,  Reversing  (1898)  one  of  that  size  should  bear,  if  made  of 

27  App.  Div.  270,  50  N.  Y.  Supp.  457.  the  best  material,  will  justify  a  conelu- 

'■  Cunard  S.  S.  Co.  v.    Carey     ( 1886 )  sion  by  a,  jury  that  the  chain    was    de- 

119  U.  S.  245,  30  L.  ed.  354,  7  Sup.  Ct.  fective.     De  Graff  v.  New  York  0.  &  E. 

Rep.   1360;   Senior  v.    Ward    (1859)     1  R.  Go.    (1879)    76    N.     Y.     125.     "The 

El.  &  El.  385,  28  L.  J.  Q.  B.  N.  S.  139,  amount  of  strain  spoken  of  [by  the  ex- 

5  Jur.  N.  S.   172,  7  Week.    Rep.    261;  perts]    is  contemplated    to    be    applied 

Perry  v.   Ricketts    (1870)    55   III.   234;  when  the  chain  is  new,   either   by  hy- 

The  Phoenix  (1888)   34  Fed.  760;  Wood  draulic  pressure,  or  a  dead  weight,  and 

V.  Pitfield    (1887)    26  N.  B.  Rep.  210;  not  in  the  mode  in  which  the  chain  is 

The  Carolina   (1886)    30  Fed.  199;   The  used  on  a  car.     Its  use  would  naturally 

Ethelred   (1899)    96    Fed.    446;    Earmi-  weaken   its   power    of    resistance,    and 

gan  v.   Union  Warehouse  Co.    (1896)    3  there  is  no  obligation  to  keep  it  up  to 

App.  Div.  618,  73  N.  Y.  S.  R.  753,  38  its  maximum  strength,  and  hence    the 

N.  Y.  Supp.  272 ;  Ocean  S.  S.  Go.  v.  Mat-  breaking  might  have  been  from  natural 

thews   (1890)   86  Ga.  418,  12  S.  E.  632;  and  unforeseen  causes.     But  these  were 

McGuigan   v.    Beatty    (1898)     186    Pa.  considerations  for  the  jury." 

329,  40  Atl.  490;  Briioe  V.  BeaH  (1897)  ^  Spicer    v.    South    Boston    Iron    Go 

99  Tenn.  303,  41   S.  W.  445;  Baker  v.  (1885)    138  Mass.  426. 

Allegheny  Valley  R.  Go.    (1880)   95  Pa.  *  Painton    v.     Northern     C.     R      Co 

211,  40  Am.   Rep.   634;    Yaw  v.   Whit-  (1880)    83  N.  Y.  7;  Killman  v.  Roler't 

more    (1901)    167  N.  Y.  605,  60  N.  E.  Palmer  &  Son  Shipiuilding  &  Marine  R. 

1123,   AiErming    (1899)    46    App.    Div.  Go.    (1900)    42  C.   0.  A.  281,   102  Fed. 

422,  61  N.  Y.  Supp.  731   (cable  support-  224;   Doyle  v.    White     (1896)     9    App. 

ing  derrick  broke)  ;    The  Persian  Mon-  Div.  521,  35  N.  Y.  Supp.  760    41  N    Y 

arch    (1892)    49    Fed.    669    (wire    rope  Supp.  628. 

used  as  a  guy  of  a  derrick  gave  way);  ^  Moynihan  v.    Eills  Co.     (1888)     146 

Ashley  Wire  Go.  v.  Mercier    (1895)    61  Mass.  586,  16  N.  E.  574. 

111.  App.  485   (similar  accident)  ;  Steen  "Kennedy  v.  Chicago,  M.  &  St    P   R 

V.  St.  Paul   &  D.    R.    Co.    (1887)     37  Co.  (1894)  57  Minn.  227,  58  N.  W.  878. 
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]eys    and     their    attachments,^    jiggers, — contrivances   for   loading 
v/heels  on  a  railway  car,^ — ^handles  on  boxes.® 

91.  Elevators. —  (See  also  §  75,  supra.) — An  employer  may  be  held 
liable  if  the  safety  devices  which  he  is  bound  to  provide  for  an  ele- 
vat-or  designed  for  the  use  of  his  servants  prove  defective.-'  The  em- 
ployer must  also  respond  in  damages  if  an  elevator,  which  is  either 
constructed  specially  for  the  conveyance  of  the  servants,  or  which, 
though  constructed  primarily  for  the  carriage  of  freight,  is  also  used, 
with  his  acquiescence,  for  the  conveyance  of  servants,  is  in  any  other 
way  abnormally  dangerous  to  use.^ 

92.  Vessels  subjected  to  the  pressure  of  steam. —  (See  also  §  8S, 
supru.) — A  servant  may  maintain  an  action  for  injuries  caused  by 


'' Romonai  Oolitic  Stone  Co.  v.  Phil- 
lips (1894)  11  Ind.  App.  118,  39  N.  E. 
96. 

^Kain  v.  Smith  (1882)  89  N.  Y.  375, 
AfErming  25  Hun,  146  (parts  were  of 
unequal  length,  where  they  should  have 
been  equal;  joints  were  loose  and  in- 
firm, where  they  should  have  been  tight 
and  steady;  and  grip  Iron  was  so 
blunted  that  it  would  not  hold). 

"Sim  V.  Dominion  Fish  Co.  (1901)  2 
Ont.  L.  Rep.   (C.  A.)  69. 

^  Biddiscombe  v.  Cameron  (1900)  161 
N.  Y.  637,  57  N.  E.  1104,  Affirming 
(1898)  35  App.  Div.  561,  55  N.  Y.  Supp. 
127;  Baltimore  Boot  &  Shoe  Mfg.  Co. 
V.  Jamar  (1901)  93  Md.  404,  49  Atl. 
847. 

^  As  where  it  suddenly  jumps  up  sev- 
eral inches  after  being  brought  to  a  level 
with  a  floor.  Meyers  Sons  v.  Fallc 
(1901)  99  Va.  385,  38  S.  E.  178.  Or 
the  supporting  cable  or  chain  is  defect- 
ive. Bruce  v.  Beall  (1897)  99  Tenn. 
303,  41  S.  W.  445;  Mulvey  v.  Rhode  Is- 
land Locomotive  Works  (1885)  14  R. 
I.  204;  Brydon  v.  Stewart  (1855)  2 
Macq.  H.  L.  Cas.  30;  Bucher  v.  PryiUl 
(1897)  19  App.  Div.  126,  45  N.  Y.  Supp. 
972.  Or  the  spring  intended  to  close 
an  elevator  gate  automatically  does  not 
act  properly.  Larkin  v.  Washington 
Mills  Co.  (1899)  45  App.  Div.  6,  61  N. 
Y.  Supp.  93.  Or  the  cage  runs  so  loose- 
ly on  the  guides  that  the  catches  act  so 
as  to  stop  it  with  dangerous  sudden- 
ness Mangum  v.  Bullion  B.  &  C.  Min. 
Co.  (1897)  15  Utah,  534,  50  Pac.  834. 
Or  the  brake  controlling  the  descent  of 
the  hoisting  apparatus  becomes  less  ef- 
fective by  wear,  and  fails  to  perform  its 
functions.     Myers  v.   Eudson  Iron   Co. 


(1889)  150  Mass.  125,  22  N".  E.  631. 
Where  it  appears  that  a  scrubbing  girl 
was  obliged,  in  her  work,  to  use  a  hotel 
freight  elevator,  which  was  a  movable 
platform  with  iron  guards  on  the  sides 
which  did  not  reach  to  the  floor,  but  left 
space  enough  for  a  foot  to  pass  under 
them,  and  at  the  time  of  the  accident 
it  had  swayed  to  one  side  and  tilted 
over,  and  she  was  thrown  down,  and 
her  foot  passed  under  the  guard,  and 
she  was  injured,  the  defendant  is  liable, 
the  elevator  being  unfltted  for  the  safe 
transportation  of  human  beings.  Mc- 
Kinnie  v.  Kilgallon  (1887;  Pa.)  11  Atl. 
614.  For  other  cases  where  injuries 
caused  by  defective  elevators  were  held 
actionable,  see  Phillip  v.  Dixon  (1852) 
14  Sc.  Sess.  Cas.  2d  series,  953;  White- 
law  V.  Moffatt  (1849)  12  Sc.  Sess.  Cas. 
2d  series,  434;  Ross  v.  Cross  (1890)  17 
Ont.  App.  Rep.  29;  McGregor  v.  Rcid, 
M.  d  Co.  (1899)  178  111.  464,  53  N.  E. 
323;  Union  Show  Case  Co.  v.  Blindauer 
(1898)  75  111.  App.  358;  Wilson  v.  Wil- 
liams (1900)  22  Ky.  L.  Rep.  567,  58  S. 
W.  444;  Bartley  v.  Trorlicht  (1892)  49 
Mo.    App.    214;     Derwin    v.     Herrman 

(1890)  31  N.  Y.  S.  R.  179,  9  N.  Y.  Supp. 
722;  Leland  v.  Eearn  (1900)  49  App. 
Div.  Ill,  63  N".  Y.  Supp.  204;  Hart  v. 
Naumherg  (1888)  50  Hun,  392,  3  N.  Y. 
Supp.  227 ;  Findlay  Breinng  Co.  v. 
Bauer  (1893)  50  Ohio  St.  560,  35  N.  E. 
55;  Johnson  v.  Armour  (1883)  18  Fed. 
490;  Weiden  v.  Brush  Electric  Light 
Co.  (1889)  73  Mich.  268,  41  N.  W.  269 
(the  wire  rope  of  an  elevator  had  be- 
come broken  and  ragged)  ;  Anderson  v. 
Hayes  (1899)  101  Wis.  519,  77  N.  W. 
903. 
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the  defective  condition  of  a  boiler,^  or  of  a  valve,^  or  of  the  steam 
drum  supplied  by  the  boiler,^  or  of  a  barrel  which  is  cleaned  by  turn- 
ing steam  into  it.* 

That  an  exhaust  steam  pipe  was  turned  so  as  to  point  in  a  dan- 
gerous direction  warrants  a  finding  of  negligence.® 

93.  Miscellaneous  appliances. —  Employers  have  been  held  liable  for 
injuries  caused  by  the  softness  of  the  timber  furnished  for  a  maul- 
head  ;^  by  shears  with  a  cracked  surface  f  by  a  defective  rollway  and 
defective  chock-blocks  in  a  saAvmill ;"  by  the  defective  quality  of  the 
spurs  furnished  for  climbing  electric-light  poles.* 

94.  Imperfect  attachment  of  parts  of  apparatus. —  (See  also  §  9Y, 
note  1,  subd.  (1),  infra.) — ISfegligence  is  inferable  where  the  means 
used  for  holding  together  the  several  parts  of  instrumentalities  are  so 
defective  that  one  of  these  parts  is  detached,  or  otherwise  changes  its 
position,  to  the  injury  of  the  servant.-' 


'■Lehigh  T alley  Goal  Co.  v.  Kiszel 
(1897)  25  C.  C.  A.  566,  51  U.  S.  App. 
265,  80  Fed.  470;    Qlosscn    v.    Oehman 

(1892)  147  Pa.  619,  23  Atl.  843;  Bal- 
lard V.  Hitchcoch  Mfg.  Go.  (1895)  145 
N.   Y.   619,    40    N.    E.    163,    Affirming 

(1893)  71  Hun,  582,  24  K.  Y.  Supp. 
1101  ;  Johnson  v.  Boston  &  U.  Consol. 
Gopper  &  8.  Min.  Go.  (1895)  16  Mont. 
164,  40  Pac.  298;  Jones  v.  Malvern  Lum- 
ber Go.  (1893)  58  Ark.  125,  23  S.  W. 
679;  Woods  v.  Chicago  &  G.  T.  B.  Co. 
(1896)  108  Mich.  396,  66  N.  W.  328; 
Egan  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 

(1896)  12  App.  Div.  556,  42  N.  Y.  Supp. 
188.  See  also  cases  as  to  locomotives, 
in  §  88,  note  1,  subd.   (1),  supra. 

'Hoes  V.  Ocean  8.  8.  Co.  (1900)  56 
App.  Div.  259,  67  N.  Y.  Supp.  782. 

'Re  California  Nav.  &  Improv.  Go. 
(1901)    110  Fed.  670. 

'Grou-ell  v.  Thomas  (1897)  18  App. 
Div.  520,  46  N.  Y.  Supp.  137  (explosion 
was  caused  by  the  insertion  of  a  plug  in 
the  vent ) . 

''Russell  V.  Pacific  Can  Co.  (1897) 
116  Cal.  527,  48  Pae.  616. 

^Daly  V.  Lee  (1901)  167  N.  Y.  537, 
60  N.  E.  1109,  Affirming  (1899)  39  App. 
Div.  188,  57  N.  Y.  Supp.  293. 

'Pacheco  v.  Judson  Mfg.  Co.  (1896) 
113  Cal.  541,  45  Pae.  833. 

'Foley  V.  Webster  (1892)  2  Brit.  Col. 
138,  Affirmed  in  21  Can.  S.  C.  580. 

*  Indiana  Natural  &  Illuminating  Gas 
Go.  V.  Marshall  (1899)  22  Ind.  App. 
121,  52  N.  E.  232. 

'  The  case  has  been  held  to  be  for  the 


jury  where  a  heavy  cylinder  fell  owing 
to  the  giving  way  of  the  bolts  which 
kept  it  in  place.  Weems  v.  Mathieson 
(1861)  4  Maeq.  H.  L.  Cas.  215.  Where 
a  pin  securing  a  tackle  block  to  the 
mast  of  a,  derrick  worked  out,  and  al- 
lowed the  block  to  fall  on  plaintiff. 
Houston  V.  Brush  (1894)  66  Vt.  331,  29 
Atl.  383.  Where  the  devices  by  which 
the  arms  of  a  derrick  were  attached 
proved  defective.  Dyer  v.  Pittsburg 
Bridge  Go.  (1901)  198  Pa.  182,  47  Atl. 
979;  McMahon  v.  McHale  (1899)  174 
Mass.  320,  54  N.  E.  854;  Seandell  v. 
Columbia  Constr.  Go.  (1900)  50  App. 
Div.  512,  64  N.  Y.  Supp.  232 ;  Richmond 
d  D.  R.  Go.  V.  Weems  (1893)  97  Ala. 
270,  12  So.  186.  Where  a  pin  which 
held  the  parts  of  a  machine  together 
was  defective.  Bradbury  v.  Kingston 
Coal  Co.  (1893)  157  Pa.  231,  27  Atl. 
400.  Where  a,  pin  which  prevented  a 
hoisting  apparatus  from  falling  out  of 
gear  became  loose  and  fell  out.  Union 
Bridge  Co.  v.  Teehan  (1900)  92  111. 
App.  259.  Where  the  shackle  which 
held  the  block  of  a  hoisting  apparatus 
proved  inadequate.  The  Para  (1893) 
56  Fed.  241.  Where  a  clamp,  if  it  had 
been  made  of  proper  material,  would 
have  borne  a  strain  twice  as  great  as 
that  under  which  it  broke.  Welsh  v. 
Gronell  (1900)  49  App.  Div.  203,  63  N. 
Y.  Supp.  44.  Where  a  pump  was  so  illy 
secured  that  it  fell  apart.  Stimper  v. 
Fuchs  &  L.  Mfg.  Co.  (1898)  26  App. 
Div.  333,  49  N.  Y.  Supp.  785,  Affirmed 
in  161  N.  Y.  636,  57  N.  E.  1125.     Where 
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95.  Abnormal  movements  of  machinery. —  (See  also  §  Y8,  note  1, 
subds.  (4),  (12),  and  §  88,  note  1,  subd.  (1),  supra.) — An  employer 
fails  in  his  duty  if  he  allows  machinery  to  fall  into  such  a  condition 
that  it  is  apt  to  start  automatically,^  or  some  part  of  it  to  move  fur- 
ther iu  a  certain  direction  than  it  should  do,^  or  if  it  fails  to  move 
smoothly.* 

96.  Changes  in  the  parts  of  machines. —  A  servant  may  recover 
damages  for  an  injury  caused  by  the  removal  or  alteration  of  some 
essential  part  of  a  machine,  when  the  danger  of  rising  it  is  thereby 
materially  increased.^  Hence,  whatever  doctrine  may  be  entertained 
as  to  the  existence  of  a  duty  on  tlie  part  of  the  employer  to  keep  dan- 
geroiis  machinery  covered  (see  §§  Y6,  77,  supra),  the  employer  is 
prima  facie  liable  for  an  injury  resulting  from  the  entire  or  partial 
removal  of  a  cover  which  had  been  provided.  The  conditions  thus 
created  are  clearly  more  dangerous,  because  misleading,  than  those 
to  which  the  servant  is  exposed  when  tliere  has  never  been  a  cover  at 
all.  In  such  cases,  therefore,  the  right  to  maintain  the  action  is  com- 
plete, and  can  only  be  defeated  by  showing  that  he  understood  and 
deliberately  encountered  the  specific  risks  arising  from  the  changed 
circumstances.^  i 


a  heavy  piece  of  shafting  fell  out  of  its 
svipports.  CopUJwrne  v.  Hardy  (1899) 
173  Mass.  400,  53  N.  E.  915.  Where  a 
nut  which  kept  an  eye  bolt  in  place  was 
missing.  Monmouth  Min.  &  Mfg.  Go. 
V.  Erling  (1894)  148  111.  521,  36  N.  E. 
117.  Where  a  defect  in  a  water  spout 
used  for  filling  engines,  whether  caused 
by  the  need  of  having  the  nuts  in  the 
apparatus  for  lowering  and  raising  it 
loosened,  or  from  a  broken  pulley, 
caused  it  to  fall  suddenly  after  it  had 
been  raised.  Texas  &  P.  B.  Co.  v. 
Grow  (1893)  3  Tex.  Civ.  App.  266,  22 
S.  W.  928. 

'  Mooney  v.  Covnecticut  Jiivcr  Lum- 
ber Go.  (1891)  154  Mass.  408,  28  N.  E. 
352;  Donahue  v.  Droivn  (1891)  154 
Mass.  21,  27  N.  E.  675;  Blanton  v.  Bold 
(1891)  109  Mo.  64,  76,  18  S.  W.  1149 
(belting  was  liable  to  slip,  and  thus  set 
machinery  in  motion  without  a  move- 
ment of  the  apparatus  provided  for  that 
purpose)  ;  Hencke  v.  Babcock  (1901)  24 
Wash.  556,  64  Pac.  755;  Donovan  v. 
Overman  &  S.  Gordage  Go.  (1900)  22 
Ky.  L.  Eep.  770,  58  S.  W.  798. 

'  McMillan  v.  Union  Press-Brick 
Works   (1879)    6  Mo.  App.  434    (exces- 


sive depression  of  a  mould  plunger  on 
a  brick-making  machine ) . 

'Sinft  V.  Foster  (1896)  163  111.  50, 
44  N.  E.  837  (the  broken  tooth  of  a  cog- 
wheel caused  tackle  to  jerk  and  throw 
out  a  load  of  lumber  which  was  being 
hoisted)  ;  Atchison,  T.  &  8.  F.  B.  Co. 
V.  McKee  (1887)  37  Kan.  592,  15  Pac. 
484  (a  frame  in  which  a  saw  was  set 
did  not  hold  it  firmly,  but  allowed  it 
to  vibrate,  the  consequence  being  that 
a  block  of  wood  was  "kicked,"  and 
threw  the  servant's  wrist  against  the 
saw). 

'  Plefka  V.  Knapp-Stout  Lumber  Go. 
(1897)  72  Mo.  App.  309;  Mirick  v. 
Morton  (1901)  62  Kan.  870,  64  Pac. 
609. 

^  Wiiotilla  V.  Duluth  Lumber  Co. 
(1887)  37  Minn.  153,  33  N.  W.  551 
(covering  left  off  for  two  weeks)  ;  Mul- 
lin  V.  Northern  Mill  Co.  (1893)  53 
Minn.  29,  55  N.  W.  1115  (some  of  cov- 
ering removed)  ;  Carver  v.  Christian 
(1887)  34  Minn.  397,  26  N.  W.  8,  36 
Minn.  413,  31  N.  W.  457  (similar 
facts);  Mastin  v.  Levagood  (1891)  47 
Kan.  36,  27  Pac.  122  (cover  left  oflf  of 
cogs  that  were  usually  covered). 
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Still  more  clearly  is  negligence  inferable  where  the  cover  of  the 
machinery  had  itself  become  defecti^'e.^ 

97.  Structures. —  (See  also  §  79,  supra.) — Structures  are  consid- 
ered to  be  defective  if,  either  by  reason  of  the  bad  quality  of  the  ma- 
terials, or  the  unskilful  manner  in  v?hich  they  are  put  together  or 
secured  in  their  position,  they  are  unable  to  support  the  pressures  and 
other  strains  to  v?hich  they  are  subjected,  while  they  are  being  erect- 
ed, or  after  they  have  been  put  into  use  as  a  part  of  the  master's 
plant.^     But  the  right  of  recovery  in  cases  of  this  type  is  greatly 

' Kelley  v.  Silver  Spring  Bleaching  &        (2)   Posts,    poles,    etc. — McDonald   v. 

Dyeing  Co.   (1878)   12  R.  I.  112,  34  Am.  Postal  Teleg.  Co.  (1900)  22  R.  I.  131,46 

Rep.    615;    Swift    d    Co.    v.    Holoubek  Atl.  407    (telegraph  pole  with  defective 

(1901;  Neb.)    86  N.  W.  900,  Reversing  cross  arm);  Essex  County  Electric  Co. 

judgment  in   (1900)   60  Neb.  784,  84  N.  v.  Kelly   (1897)   60  N.  J.  L.  306,  37  Atl. 

W.  249.  619,  Affirmed  in  61  N.  J.  L.  289,  41  Atl. 

^(1)   Scaffolds,    stagings,     platforms,  1115     (similar     condition);    Jarvis     v. 

etc.— RoUrtsv.  Smith  (1857)  2  Hurlst.  'Northern  N.  Y.  MarUe  Co.    (1900)    55 

&  N.  213,  3   Jur.  N.  S.  469,  26  L.  J.  Exch.  App.  Div.  272,  67  N.  Y.  Supp.  78    (the 

N.   S.   319;    Webb   v.   Rennie    (1865)    4  mast  of  a  derrick  was  composed  of  rot- 

Fost.  &  P.  615;  Westland  v.  Cold  Coin  ten  timber);   Trainor  v.  Philadelphia  & 

Mifies  Co.    (1900)   41  C.  C.  A.  193,  101  R.  R.  Co.    (1890)    137  Pa.  148,  20  Atl. 

Fed.  59;   Manning  v.  Hogan   (1879)   78  632   (tall   pole  not    sufficiently  guyed); 

N.  Y.  615;  Benzing  v.  Steinway   (1886)  Riher  v.  New  YorTc,   0.  &    W.    R.    Go. 

101  N.  Y.  547,  5  N.  B.  449;  Malone  v.  (1901)  64  App.  Div.  357,  72  N.  Y.  Supp. 

Bathaicay    (1875)    6  Thomp.  &  C.   1,  3  168    (telegraph  pole  not  properly  fixed 

Hun,  553,  Reversed  in  (1876)   64  N.  Y.  in  the  ground)  ;    McLean   County   Goal 

5,  21  Am. Rep.  573,  but  not  on  this  point;  Co.  v.  McVey    (1890)    38  111.  App.   158 

Chapman  v.  Southern  P.  Go.   (1895)    12  (imperfectly  secured  post  in  a  mine). 
Utah,  30,  41  Pae.  551;  Twomey  v.  Swift        (3)   Bridges,  gangways,  etc. — Buzsell 

(1895)    163   Mass.   273,   39  N.  E.   1018  v.  Laconia  Mfg.  Co.   (1861)   48  Me.  113, 

(hemlock      boards     supplied     in      cold  77  Am.  Dec.  212;  Berwiett  v.  Standard 

weather,  a  time  when  they  are  very  apt  Plate  Glass  Co.   (1893)   158  Pa.  120,  27 

to  be  brittle)  ;  EaiDorth  v.  Seevers  Mfg.  Atl.    874    (a   barrier  on    a   plank  walk 

Co.    (1892)   87  Iowa,  765,  51  N.  W.  68,  over  a  pit  not  replaced  after  it  had  been 

62    N.  W.  325;    Arkerson    v.  Dennison  taken  away);  Louisville    &■  C.    Packet 

(1875)   117  Mass.  407;  Eddy  v.  Aurora  Co.  v.  Samuels    (1900)    22  Ky.  L.  Rep. 

Iron  Min.  Co.    (1890)    81  Mich.  548,  46  979,  59  S.  W.  3   (eight  steamboat  hands 

N.  W.   17 ;   Flynn  v.   Union  Bridge  Co.  required  to  go  out  over  a  river    on    a 

(1890)    42  Mo.  App.   529;    Johnson    v.  poplar  plank  11  inches  wide,  3i  inches 

Bellingham  Bay  Improv.  Go.   (1896)   13  thick,    and     16    feet    long);     Lafayette 

Wash.  455,  43  Pac.  370;  Alexander  Dye  Bridge  Go.  v.  Olsen   (1901)   47  C.  C.  A. 

Works  V.  Roufosse   (1895)    57  N.  J.  L.  367,  54  L.  R.  A.  33,  108  Fed.  335   (un- 

700,  32  Atl.  373    (a  railing  on  a  plat-  safe     timbers    furnished     for    a     false 

form   gave    way);     Smizel    v.    Odanah  work). 

Iron  Go.    (1898)    116  Mich.  149,  74    N.         (4)   Ice   slide.— Fink   v.    Des    Moines 

W.     488;     Hation     v.     Hilton     Bridge  Ice  Go.   (1892)    84  Iowa,  321,  51  N.  W. 

Constr.   Co.    (1899)    42   App.   Div.   400,  155   ( defective  supports ) . 
59  N.  Y.  Supp.  272;    Chicago  &  A.  R.         (5)    Window  casing. — Hen-cke  v.  Ellis 

Go.  V.  Maroney   (1897)    170  III.  520,  48  (1901)    110  Wis.  532,  86  N.  W.  171. 
N.  E.  953,  Affirming  (1896)  67  111.  App.         (6)   Room  built  out  from  the  wall  of 

618;   Doyle  v.  Missouri,  K.  &  T.  Trust  a  factory. — Ryan  v.   Fowler    (1862)    24 

Co.    (1897)    140  Mo.   1,  41   S.  W.    255;  N.  Y.  410,  82  Am.  Dee.  315. 
Cochran  v.  Sess    (1900)    49    App.    Div.        (7)   Roof.—Garety  v.  King    (1896)    9 

223,  62  N.  Y.  Supp.  1088   (liable  to  col-  App.  Div.  443,  41  N.  Y.  Supp.  633  (serv- 

lapse)  :   Lechman  v.  Hooper    (1890)     52  ant  fell  through  skylight  while   shovel- 

N.  J.    L.    253,    19    Atl.    215     (similar  ing  off  the  snow)  ;  Engstrom  v.  Ashland 

facts).  Iron  &  8.  Go.    (1894)    87  Wis.  166,  58 
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qualified  by  tlie  doctrine  to  be  discussed  in  a  later  chapter  (xxxii.), 
as  to  tlie  nonliability  of  the  master  for  the  negligence  of  servants  in 
executing  the  details  of  the  work.  In  designing  them  he  is  bound 
to  take  into  account  the  action  of  the  elements.^  See,  generally,  § 
141,  post. 

98.  Injuries  caused  by  falling  rocks,  earth  slides,  etc. —  ISTegligence 
is  inferable  where  a  trench  is  not  adequately  shored  or  sheathed  in 
cases  where  the  nature  of  the  soil  which  is  being  excavated  requires 
such  a  precaution,^  or  where  the  roofs  or  sides  of  shafts,  passages, 
tunnels,  or  entries  in  mines  are  in  such  a  condition  that  they  are  lia- 
ble to  fall  at  any  moment;^  or  where  adequate  measures  are  not  taken 


N.  W.  241    (refuse  had  not  been  cleared 
away). 

(8)  Stairway  or  steps. — Ferris  v. 
Hernsheim  Bros.  (1899)  51  La.  Ann. 
178,  24  So.  771;  Krampe  v.  St.  Louis 
Brewi/itg  Asso.   (1894)   59  Mo.  App.  277. 

(9)  Floor. — Cooper  v.  Hamilton  Mfg. 
Co.  (1867)  14  Allen,  193;  Flyrm  v.Har- 
loio  (1892)  46  N.  Y.  S.  R.  872,  19  N.  Y. 
Supp.  705;  Kirh  v.  Scally  (1898)  79 
111.  App.  67;  Chicago  General  R.  Co.  v. 
MoNamara   (1901)   94  111.  App.  188. 

(10)  Covers  of  dangerous  openings. — 
O'Brien  v.  Sullivan  (1900)  195  Pa. 
474,  46  Atl.  130  (opening  in  floor  cov- 
ered over  with  a  thin  packing-box  lid, 
not  supported  by  joists);  The  Y oxford 
(1887)  33  Fed.  521  (defective  hatch 
cover  gave  way  under  a  seaman )  ;  W.  G. 
De  Pauw  Co.  v.  StuhUefield  (1892)  132 
Ind.  182,  31  N.  E.  796  (covering  of 
trench  broke  under  a  heavy  wheel). 

(11)  Seat. — Spaulding  y.  Forbes  Lith- 
ograph Mfg.  Co.  (1898)  171  Mass.  271, 
50  N.  E.  543  (liable  to  tip  up  when 
servant's  weight  came  upon  it). 

'  Recovery  has  been  allowed  where  a 
roof,  not  being  strong  enough  to  bear 
the  snow  which  accumulated  upon  it, 
broke  down  and  fell  on  a  servant.  John- 
son V.  First  Nat.  Bank  (1891)  79  Wis. 
414,  48  N.  W.  712.  And  where  a  rail- 
way company  constructed  a  signal  tower 
not  capable  of  bearing  wind  pressures 
which  might  be  anticipated.  Eesketh 
V.  New  York  C.  &  B.  R.  Co.  (1899)  37 
App.  Div.  78,  55  N.  Y.  Supp.  898. 

•^Baird  v.  Reilly  (1899)  35  C.  C.  A. 
78,  63  U.  S.  App.  157,  92  Fed.  884; 
Kranz  v.  Long  Island  R.  Co.  (1890)  123 
NY  1,  25  isr.  E.  206;  Wanamaker  v. 
Rochester  (1892)  44  N.  Y.  S.  R.  45,  17 
N.  Y.  Supp.  321;  Schmit  v.  Gillen 
(1899)  41  App.  Div.  302,  58  N.  Y.  Supp. 


458;  Bartholomeo  v.  McKnight  (1901) 
178  Mass.  242,  59  N.  E.  804;  Breen  v. 
Field  (1892)  157  Mass.  277,  31  N.  E. 
1075;  Ross  v.  Shanley  (1900)  185  111. 
390,  56  N.  E.  1105,  Affirming  (1899)  80 
111.  App.  144;  Lasalle  v.  Kostka  (1901) 
190  III.  130,  60  N.  E.  72,  Affirming 
(1900)  92  111.  App.  91;  Ft.  Wayne  v. 
Christie  (1901)  156  Ind.  172,  59  N.  E. 
385;  Scott  V.  Springfield  (1899)  81  Mo. 
App.  312  (here  blasting  close  by  en- 
hanced the  danger,  and  made  it  more 
obligatory  upon  the  defendant  to  brace 
the  walls  of  the  trench)  ;  Van  Steen- 
ivrgh  v.  Thornton  (1895)  58  N.  J.  L. 
160,  33  Atl.  380;  Laporte  v.  Cook 
(1897)  20  R.  L  261,  38  Atl.  700;  Finni- 
ghan  v.  Peters  ( 1861 )  2  Sc.  Sesa.  Cas. 
2d  series,  260.  Whether  it  was  negli- 
gence, under  the  circumstances,  to  leave 
without  shoring  a  trench  about  31  feet 
deep  and  4  feet  wide  is  for  the  jury, 
where  it  is  dug  through  hardpan,  but 
the  soil  has  been  for  some  time  exposed 
to  the  disintegrating  effect  of  water 
that  has  percolated  through  it.  Finn 
V.  Cassidy  (1901)  165  N.  Y.  584,  53  L. 
R.  A.  877,  59  N.  E.  311,  Affirming 
(1899)  39  App.  Div.  641,  57  N.  Y. 
Supp.  1138.  An  employer  is  liable  for 
injuries  to  a  workman  engaged  in  dig- 
ging a  ditch  alongside  of  a  timber,  by 
the  giving  way  of  the  bank  from  the 
weight  of  the  timber,  where  the  work 
was  done  precisely  as  it  was  marked 
out  for  such  workman  to  perform,  and 
by  proper  care  and  foresight  the  acci- 
dent would  have  been  provided  against. 
Texas  &  P.  R.  Co.  v.  French  (1893; 
Tex.  Civ.  App.)   22  S.  W.  866. 

2  Union  P.  R.  Co.  v.  Jarvi  (1892)  3  C. 
C.  A.  433,  10  U.  S.  App.  439,  53  Fed.  65; 
Consolidated  Coal  Co.  v.  Scheiher 
(1896)    65   111.  App.   304;    Quincy  Coal 
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to  protect  servants  from  the  dangers  created  by  a  bank  of  earth, 
gravel,  etc.,  which  is  in  process  of  being  excavated.^ 

Eut  tlie  servant's  right  of  recovery  for  injuries  due  to  negligence 
of  this  description  is  in  some  courts  very  considerably  qualified  by 
the  construction  put  upon  the  doctrine  that  a  master  is  not  liable  for 
negligence  in  the  execution  of  the  details  of  tlie  work.  See  chapter 
XXXII.,  post. 

99.  — by  other  heavy  substances. —  An  action  may  be  maintained, 
where,  owing  to  the  negligence  of  the  employer,  a  heavy  object  is  put 
or  left  in  such  a  situation  that,  as  a  result  either  of  physical  laws  or 
of  the  action  of  employees  which  may  reasonably  be  anticipated  un- 
der the  circumstances,  it  is  liable  to  be  set  in  motion,  and  thus  im- 
peril the  safety  of  persons  working  under  or  near  it.-^ 


Co.  V.  Hood  (1875)  77  111.  68;  Banley 
V.  California  Bridge  &  Constr.  Co. 
(1899)  127  Cal.  232,  47  L.  R.  A.  597, 
59  Pae.  577 ;  Sampson  Min.  S  Mill  Co. 
V.  Scliaad  (1890)  15  Colo.  197,  25  Pac. 
89  (roof  not  timbered)  ;  Rogers  v.  Lei/- 
den  (1891)  127  Ind.  50,  26  N.  E.  210; 
Linton  Coal  d  Min.  Co.  v.  Persons 
(1896)  15  Ind.  App.  69,  43  N.  E.  651; 
Corson  v.  Goal  Hill  Coal  Go.  (1897)  101 
Iowa,  224,  70  N.  E.  185  (rocks  fell  on 
car  track  and  obstructed  it)  ;  Freeman 
V.  San  Coulee  Coal  Co.  (1901;  Mont.) 
04  Pac.  347 ;  Kearney  Electric  Go.  v. 
Laughlin  (1895)  45  Neb.  401,  63  N.  W. 
941  (supports  of  roof  inadequate)  ; 
Tetherton    v.    United    States    Talc    Co. 

(1899)  41  App.  Div.  613,  58  N.  Y.  Supp. 
55;  M'ellston  Goal  Co.  v.  Smith  (1901) 
65  Ohio  St.  70,  55  L.  R.  A.  99,  61  N.  E. 
143  (roof  fell  into  disrepair,  and  was 
brought  down  by  the  concussion  of  a 
blast)  ;  Vanesse  v.  Catsiurg  Goal  Co. 
(1893)  159  Pa.  403,  28  Atl.  200;  Tri- 
hay  V.  Brooklyn  Lead  Min.  Co.  (1886) 
4  Utah,  468,  11  Pae.  612  (want  of  prop- 
er timbering)  ;  Cunningham  v.  Union  P. 
R.  Co.  (1885)  4  Utah,  206,  7  Pac.  795 
(pillars  supporting  roof  were  cut  away 
till  they  were  smaller  than  was  custom- 
ary) ;  Fowler  v.  Pleasant  Valley  Qoal 
Go.  (1898)  16  Utah,  348,  52  Pac.  594; 
Severance   v.    Tslew    England    Talc    Co. 

(1900)  72  Vt.  181,  47  Atl.  833  (mine- 
owner,  when  sinking  the  shaft  of  a  tale 
mine,  failed  to  take  out  the  mixture  of 
talc  and  quartz  which  separated  the  tale 
from  the  adjacent  rock)  ;  Davis  v.  'Nut- 
tallshurg  Coal  &  Coke  Co.  (1890)  34 
W.  Va.  500,  12  S.  E.  559;  Strahlendorf 
V.  Rosenthal   (1872)   30  Wis.  674. 


'O'Driscoll  V.  Faxon  (1892)  150 
Mass.  527,  31  N.  E.  685;  Elledge  v.  Na- 
tional City  &  0.  R.  Co.  (1893)  100  Cal. 
282,  34  Pac.  720;  Pantzar  v.  Tilly  Fos- 
ter Iron  Min.  Go.  (1885)  99  N.  Y.  368, 
2  N.  E.  24;  Deppe  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1892)  36  Iowa,  52;  Chicago 
Anderson  Pressed  Brick  Go.  v.  Sohko- 
wiak  (1892)  45  111.  App.  317  (bank  was 
undermined  to  a  greater  extent  than 
usual ) . 

'■  The  servant  recovered  where  the  in- 
jury was  caused  by  the  fall  of  the  fol- 
lowing objects:  Boards  used  to  cover 
the  coping  of  a  building  in  course  of 
erection,  and  left  in  a  loose  condition. 
Whitney  &  S.  Co.  v.  O'Rourke  (1898) 
172  111.  177,  50  N.  E.  242.  A  large 
stone  not  adequately  propped.  Blondin 
V.  Oolitic  Quarry  Go.  (1894)  11  Ind. 
App.  395,  37  N.  E.  812.  A  dress  form 
sometimes  exposed  to  a  strong  draught 
on  the  top  of  a  show  case,  which  was 
not  protected  by  a  railing.  Cavanagh 
V.  O'Neill  (1900)  161  N.  Y.  657,  57  N. 
E.  1106,  Affirming  (1898)  27  App.  Div. 
48,  50  N.  Y.  Supp.  207.  A  board  laid 
upon  a  scaffolding,  which  was  gradually 
shaken  off  by  the  jar  of  machinery  near 
it.  Pilkey  v.  Harrower  (1901)  59  App. 
Div.  378,  69  N.  Y.  Supp.  243.  A  wood- 
en beam  placed  in  a  position  of  unstable 
equilibrium.  Sackewite  v.  American 
Biscuit  Mfg.  Go.  (1899)  78  Mo.  App. 
144.  The  frame  of  a  window  which 
fell  out  while  a  piece  of  machinery  was 
being  moved  through  it.  Chicago  v. 
Edson  (1891)  43  111.  App.  417.  Stones 
on  a  coping,  which,  not  being  properly 
attached,  fell  off.  Gibson  v.  Sullivan 
(1895)    164  Mass.  557,    42    N.    E.  110. 
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If  the  plant  itself,  or  the  things  handled  or  manufactured,  are  of 
such  a  nature,  or  in  a  condition  so  defective,  as  to  create  a  risk  of  in- 
jury from  flying  or  falling  bodies,  a  duty  arises  to  protect  the  serv- 
ants, either  by  altering  the  plant,  or  by  devising  some  safeguard 
which  will  minimize  the  perils  of  the  employment  as  fax  as  is  reason- 
ably possible.^ 

Posts  not  securely  braced  when  girders  Mill  Co.  (1900)  27  Ont.  App.  Rep.  155. 
are  about  to  be  set  on  them.  Herdler  McAleen  v.  Walter  (1901)  3  Misc.  474, 
V.  Buck's  Stove  &  Range  Co.  (1896)  70  N.  Y.  Supp.  335  (needle-bar  of  sew- 
136  Mo.  3,  37  S.  W.  115.  Projecting  ing  machine  was  so  loose  that  the  needle 
rocks  in  a  quarry.  McMillan  Marble  struck  the  side  of  the  plate  through 
Co.  V.  Black  (1890)  89  Tenn.  118,  14  which  it  passed,  the  result  being  that  it 
S.  W.  479.  A  box  imperfectly  secured,  broke,  and  a  fragment  lodged  in  plain- 
Indiana  Stone  Co.  v.  Stewart  (1893)  7  tiff's  eye);  Dempsey  v.  Saim/er  (1901) 
Ind.  App.  563,  34  N.  E.  1019.  Wheat  95  Me.  295,  49  Atl.  1035  (teeth  of  a 
which  had  accumulated  on  the  side  of  saw  were  filed  so  thin  that  they  broke 
a  bin  in  which  the  servant  was  working,  and  flew  off,  when  they  came  in  contact 
McGovern  v.  Central  Vermont  R.  Go.  with  the  wood)  ;  Little  field  v.  Edioard 
(1890)  123  N.  Y.  280,  25  N.  E.  373.  P.  Allis  Co.  (1900)  177  Mass.  151,  58 
An  accumulation  of  ice  and  snow  on  a  N.  E.  692  (contrary  to  the  common 
roof.  Dugal  v.  People's  Bank  (1899)  practice,  a  piece  of  iron  pipe  was  used 
34  N.  B.  Rep.  581.  Fragments  of  ore  as  a  buffer  to  brealv  the  blows  of  a  dolly 
in  a  pile,  portions  of  which  were  being  bar  by  which  bolts  were  being  driven 
removed.  Illinois  Steel  Co.  v.  Schy-  into  a  fly  wheel)  ;  Hall  v.  Emerson- 
manowski  (1896)  162  111.  447,  44  N.  E.  Stevens  Mfg.  Co.  (1900)  94  Me.  445,  47 
876.  Bags  of  cement  which  slipped  Atl.  924  ( gi'ind-stone  burst)  ;  De  La 
down  owing  to  the  irregular  surface  of  Verqne  Refrigerating  Mach.  Co.  v.  Stahl 
the  floor.  Page  v.  'Naughton  (1901)  63  (1900)  24  Tex.  Civ.  App.  471,  60  S.  W. 
App.  Div.  377,  71  N.  Y.  Supp.  503.  319  (splinter  flew  ofi'  of  a  cracked  and 
Ties  not  properly  stacked.  Texas  &  N.  chipped  riveting  hammer).  The  ques- 
0.  R.  Co.  V.  Echols  (1897)  17  Tex.  Civ.  tion  as  to  whether  the  cutting  of  wires 
App.  677,  41  S.  W.  488.  A  mining  com-  with  nippers  is  dangerous  is  for  the 
pany  is  liable  for  injury  to  a  workman  jury,  where  there  is  testimony,  al- 
by  the  fall  of  a  stone  from  a  slope  under  though  inconsistent  and  conflicting,  that 
which  he  is  set  to  work,  where  he  does  fragments  of  wire  are  lilrely  to  fly 
not  known  that  pebbles  and  stones  in  off  in  cutting  in  that  manner.  Ward  v. 
unusual  numbers  have  been  falling  there  Odell  Mfg.  Co.  (1898)  123  N.  C.  248,  31 
during  the  day,  but  this  fact  is  known  S.  E.  495  (a  servant  was  injured  in  the 
to  the  superintendent  of  the  mine,  who  eye  by  a  flying  piece  of  wire.  The  con- 
orders  him  to  work  there,  without  first  tention  was  that  defendant  was  negli- 
having  the  stones  raked  off,  or  taking  gent  in  allowing  the  wire  to  be  cut  close 
any  other  precautions  to  prevent  aoci-  to  the  passway  used  by  employees), 
dents.  Deiceese  v.  Meramec  Iron  Min.  The  master's  liability  is  for  the  jury 
Co.  (1895)  128  Mo.  423,  31  S.  W.  110,  where  proper  arrangements  are  not 
Affirming,  without  comment  (1893)  54  made  to  prevent  the  workmen  on  the 
Mo.  App"  476.  It  has  been  held  not  to  lower  floors  of  a  building  in  course  of 
be  negligent  to  pile  boards  of  unequal  erection  from  being  struck  by  heavy  ar- 
length  so  that  the  ends  are  even  on  the  tides  falling  from  the  upper  floors, 
face  of  the  pile,  and  they  project  over  Pioneer  Fireproof  Constr.  Co.  v.  Howell 
each  other  on  the  back  of  the  pile.  (1901)  189  111.  123,  59  N.  E.  535.  Ev- 
Wetherbee  v.  Partridge  (1900)  175  idence  tending  to  show  that  deceased 
Mass.  185,  55  N.  E.  894.  was  killed,  while  mixing  mortar  in  a 
'Richlands  Iron  Co.  v.  Elkins  (1893)  cellar,  by  the  falling  of  some  hard  sub- 
90  Va.  249,  17  S.  E.  890;  Smith  v.  stance  from  the  upper  portion  of  the 
Lidgertcood  Mfg.  Co.  (1900)  56  App.  building,  and  that  there  was  no  secure 
Div.  528,  67  N.  Y.  Supp.  533;  M'Guire  covering  to  protect  persons  required  to 
V.  Cairns  (1890)  5  So.  Sess.  Cas.  4th  prepare  such  mortar,  is  sufficient  to  sus- 
series,  540;    Choate  v.   Ontario  Rolling  tain  a  verdict  that  the  covering  was  de- 
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100.  TTnguarded  openings. —  (See  §  80,  supra.) — For  injuries 
caused  by  unguarded  and  uncovered  openings  of  a  merely  temporary 
nature,  a  servant  would  doubtless  be  held,  in  every  jurisdiction,  en- 
titled to  recover  damages,  irrespective  of  the  doctrine  vs^hich  happens 
to  prevail  respecting  the  master's  right  to  maintain  such  openings  as 
a  permanent  part  of  his  arrangements.-^  But  the  action  has  some- 
times failed  in  cases  of  this  class  on  the  ground  that  the  conditions 
were  incidental  to  the  work  in  progress,"  or  justified  by  the  usages  of 
the  business.^ 


fective,  and  that  defendant  had  been  neg- 
ligent. Ford  V.  Lyons  {1886) 41  Hun, 512. 
Whether  the  defendant  was  negligent  in 
not  providing  a  proper  covering  for  the 
workmen  engaged  in  digging  a  trench 
in  the  basement  of  a  building,  the  walls 
of  which  were  being  taken  down,  is  a, 
question  for  the  jury,  where  the  only 
protection  was  a  platform  on  to  which 
the  bricks  were  discharged  as  they  were 
detached,  and  this  did  not  extend  up  to 
the  walls.  Witkouski  v.  George  W. 
Carter  &  Sons  Co.  ( 1901 )  60  App.  Div. 
577,  70  N.  Y.  Supp.  232.  Negligence 
is  not  inferable,  where  the  ladder  well- 
hole  and  the  elevator  wellhole  are  both 
protected  by  planking  for  the  purpose 
of  preventing  the  fall  of  materials  in  a 
building  under  erection,  this  being  the 
usual  method  of  safeguarding  the  work- 
men. Van  Orden  v.  Aclcen  (1898)  28 
App.  Div.  160,  50  N.  Y.  Supp.  843.  The 
question  whether  the  failure  to  cross 
bolt  the  "head  block"  of  a  pile  driver 
employed  in  pulling  piles  was  negli- 
gence which  rendered  the  master  liable 
for  the  death  of  an  employee  from  being 
struck  by  a  piece  of  the  block  split  off 
while  a  pile  was  being  pulled,  was  held 
to  be  for  the  jury,  upon  the  testimony 
of  a  witness  who  constructed  the  pile 
driver  that  he  considered  it  unsafe  to 
draw  piles  with  the  machine  without 
such  cross  bolting,  and  of  another  ex- 
pert that  he  always  used  cross  bolts  for 
safety,  and  evidence  that  of  the  six  pile 
drivers  in  the  harbor  at  the  time  of  the 
accident  all  except  the  one  in  question 
were  cross  bolted.  MoAlpine  v.  Laydon 
(1896)  115  Gal.  68,  46  Pac.  865.  See 
also  the  cases  cited  in  note  4,  §  207. 

'  Frye  v.  Bat}i  Gas  &  Electric  Co. 
(1900)  94  Me.  17,  46  Atl.  804  (hole 
left  open  in  front  of  the  boiler  of  which 
the  plaintiff  was  fireman ) .  In  Hogan 
v.  Smith  (1890)  31  N.  Y.  S.  R.  798,  9 
N.  Y.  Supp.  881,  recovery  was  allowed 
where  the  servant,  who  was  standing  on 


a  platform  of  planks  laid  upon  the 
beams  of  the  orlop  deck  of  a  steamer, 
was  struck  by  a  descending  sling  of 
flour  bags,  and  thrown  into  the  hold 
through  an  opening  which  was  usually 
kept  covered.  The  case  is  for  the  jury, 
where  it  is  averred  that  the  plaintiff's 
decedent  was  killed  by  falling  into  an 
open  tank  on  a  ship  under  construction, 
and  that  the  tank  was  usually  covered 
and  lighted,  but  was  neither  covered  nor 
lighted  at  the  time  when  the  accident 
occurred.  Jamieson  v.  Russell  (1892) 
19  Sc.  Sess.  Gas.  4th  series,  898,  dis- 
tinguishing Forsyth  v.  Bamage  (1890) 
18  Se.  Sess.  Gas.  4th  series,  21,  on  the 
ground  that  the  facts  there  disclosed 
nothing  more  than  an  ordinary  risk  of 
the  woi'k  in  which  the  injured  servant 
was  engaged,  and  that  no  such  rule  had 
been  there  laid  down  as  that  a  workman 
on  a  ship  under  construction  can  never 
recover  damages  for  any  accident 
caused  by  falling  into  an  unfenced 
place. 

"In  Wannamaker  v.  Burke  (1886) 
111  Pa.  423,  2  Atl.  500,  the  court,  while 
conceding  that,  if  the  hole  in  question 
had  been  in  the  middle  of  the  room, 
near  a  passageway,  or  where  persons 
were  accustomed  to  pass  and  repass  in 
the  regular  course  of  business,  it  would 
have  been,  perhaps,  a  question  for  the 
jury  whether  leaving  it  uncovered,  or 
insufficiently  protected,  even  for  a  short 
space  of  time,  was  not  negligence,  but 
denied  that  there  could  be  any  recovery 
for  an  injury  caused  by  a  hole  in  the 
floor  on  the  extreme  side  of  the  build- 
ing, within  1  inch  of  the  wall,  outside 
of  the  ordinary'  walks  of  anyone,  which 
had  always  been  carefully  guarded  un- 
til the  work  of  making  certain  altera- 
tions rendered  it  necessary  to  take  the 
guards  away;  which  was  being  used 
constantly  during  the  alterations  to  get 
rid  of  the  sweepings;  which  was  only 
open  for  from  two  to  four  days  while 
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100a.  Surface  of  paths,  floors,  etc. —  In  some  cases  the  servant  has 
been  allowed  to  recover  for  the  reason  that  the  surface  on  which  he 
was  required  to  stand  or  walk,  while  engaged  in  the  performance  of 
his  duties,  or  while  going  to  or  returning  from  the  place  of  work,  fur- 
nished an  unsafe  footing. -"^  In  others  the  position  taken  was  that  the 
conditions  created  a  normal  and  visible  risk,  and  therefore  implied 
no  negligence  as  regards  employees." 

-An  employer  is  liable  if  the  ways  used  by  his  servant,  either  in 
driving  or  walking,  are  encumbered  with  obstructions  which  render 
them  abnormally  dangerous.* 

the    alterations    were  in    progi^ss,  and  footing  and  let  it  fall  on  the  plaintiff)  ; 

only  open  then  when  not  in  actual  use;  American  Dredging  Go.  v.  Walls  (1898) 

which  was  intended  to  be,  and  was,  per-  28  0.  C.  A.  441,  55  U.  S.  App.  460,  84 

manently  covered  as  soon  as  the  altera-  Fed.  428   (want  of  cleats  on  an  inclined 

tions  were   finished.     "The   defendants,"  table  from  which  machinery  had  to  be 

it  was  said,  "could  not  have  anticipated  oiled)  ;   Armour  v.   Czischki    (1895)    59 

such    an    accident  as    this  as    likely  to  111.  App.  17    (a  servant  slipped  on  glue 

flow  from  the  condition  of  the  hole  at  scattered  on  the  floor,  and  fell  through 

that  time,  and  they  are  not  to  be  held  an  unguarded  opening  into  a.  crushing 

to  a  rule  which  would  prevent  the  pos-  machine).     See  also  Smith  v.  Peninsu- 

sibility  of  an  accident.   If  they  took  rea-  lar  Car  Worlds   (1886)   60  Mich.  501,  27 

sonable  care  to  provide  a  safe  room  for  N.  W.  662,  the  facts  of  which  are  stated 

their  employees  to  work  in,  it  was  all  the  in    §    10.3,  note  6    infra;    Fitzgerald  v. 

law  requires.     It  would  be  unreasonable  Connecticut  Eiver  Paper  Co.  (1891)   155 

to  hold  them  to  the  same  degree  of  strict-  Mass.    155,    29   N.    E.    464    (ice-covered 

ness  during  alterations  to  the  building  steps). 

as  might  be  required  after  such  altera-  It  is  not  negligence  to  leave  all  the 

tions  were  completed.     The  fact  that  al-  hatchways  of  a  vessel  open  while  it  is 

terations  were  being  made  in  the  pres-  being  loaded,  although  some  of  them  are 

ence    of    the    employees    was    notice    to  not  constantly  in  use,  especially  where 

them    of    the    possibility   of    danger    of  the    cargo    consists  of  several    different 

some  sort,  and  of  the  necessity  of  exer-  kinds  of  goods,  and  it  cannot  be  known 

cising  greater  caution."  when  any  particular  one  of  the  hatch- 

'  In  The  Louisiana  (1896)  21  CCA.  ways   may  be   required.     Tully  v.    'New 

60,  41  U.  S.  App.  324,  74  Fed.  748,  it  York  &  T.  8.  8.  Co.   (1896)   10  App.  Div. 

was  held  that  a  vessel  was   not  liable  463,  42  N.  Y.  Supp.  29. 

for  an  injury  to  a  stevedore  who  walked  ^  Feely    v.     Pearson      Cordage      Co. 

into  an  open  hatchway,  where  it  is  not  (1894)    161   Mass.   426,   37   N.   E.   368; 

customary    to    protect    or    guard    such  Murphy  m.  American  Rubier  Co.  (1893) 

hatchways,  and  it  is  usual  to  leave  them  159  Mass.  266,  34  N.  E.  268. 

open  till  the  hold  is  fully  stored.     Com-  "  The  driver  of  a  municipal  fire  engine 

pare  Smith  v.  Occidental  &  0.  8.  S.  Go.  may  recover  for  injuries  caused  by  ob- 

(1893)    99  Cal.  462,  34  Pac.  84,  where  structions  in  the  street.     Farley  v.  New 

the  ease  turned  on  the  question  whether  York    (1897)    152  N.  Y.  222,  46  N.  E. 

the   servant  had  constructive   notice  of  506,  Reversing   (1896)   9  App.  Div.  536, 

the  fact  that  the  hatchway  was  open  on  41    N.    Y.    Supp.    622     (obstructions    in 

such  occasions  as  that  on  which  he  was  street    endangering    driver    of    fire    en- 

injured  gine).     A    gangway,    along    which    the 

MVefter    Wagon    Co.  v.  KcU     (1892)  plaintiff's   duty   requires   him   to   carry 

139  111.  644,  29  N.  E.  714    (floor  worn  molten   metal,   obstructed  with   articles 

smooth)  •  New  Orleans  Ice  Co.  v.  O'Mal-  along  its  sides,  is  in  a  condition  which 

leu   (1899)   34  C  C  A.  233,  92  Fed.  108  implies      negligence.       Bogenschutz     v. 

(fellow     servants,    having     nothing    to  Smith   (1886)   84  Ky.  330,  1  S.  W.  578. 

walk  on  but  slippery  beams,  while  they  See  also  §  105,  note  1,  ad  finem. 
were   shifting   heavy   tackle,   lost   their 
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101.  Conditions  exposing  a   servant  to  risk  of  injury  from  fire. — 

Injuries  caused  by  fire  are  actionable  where  they  are  due  to  condi- 
tions which,  either  in  consequence  of  the  manner  in  which  the  busi- 
ness is  carried  on,  or  of  an  intrinsic  defect  in  an  instrumentality, 
create  abnormal  perils.-' 

102.  — from  currents  of  electricity. —  ISTegligence  is  inferable, 
where  a  wire  carrying  a  current  of  electricity  is  not  properly  insu- 
lated so  that  servants  who  have  to  handle  or  work  near  it  may  do  so 
without  danger.^  The  want  of  such  insulation  is  also  culpable  where 
the  wire  is  so  strung  that  it  may  come  into  contact  Avith  another,  and 
so  endanger  a  servant  who  may  take  hold  of  the  latter  in  the  belief 
that  it  is  dead."''  An  employer  is  also  liable  for  the  defective  insula- 
tion of  a  part  of  an  apparatus  into  Avhich  there  is  danger  that  a  cur- 
rent of  electricity  may  pass.'' 

103.  — from  explosions. —  (See  also  §  81,  supra.) — An  injury 
caused  by  blasting  powders  wliich  are  of  a  defective  quality  is  action- 
able.' So,  also,  the  servant  may  recover  where  he  is  injured  because 
iu-.proper  appliances  are  provided  for  manipulating  such  powders,^  or 


'  Actions  have  been  held  maintainable 
where  an  excessive  accumulation  of 
slabs  in  a  slab  burner  engendered  ex- 
treme heat,  and  thereby  caused  the 
structure  to  fall.  Faerber  v.  T.  B. 
Hcott  Lumler  Co.  (1893)  86  Wis.  226, 
56  N.  W.  475.  Where  a  blast  furnace 
was  in  such  a  condition  that  there  was 
a  recurrent  danger  of  a  rush  of  flame 
from  the  door.  Eenderson  v.  Carron 
Co.  (1889)  16  Sc.  Sess.  Gas.  4th  series, 
633.  Where  an  appliance  in  a  chute 
in  a  malt  grindinjj  mill,  for  preventing 
the  spread  of  fire  from  one  floor  to  an- 
other, was  allowed  to  get  out  of  order. 
Wiedeman  v.  Everard  (1900)  56  App. 
Div.  358,  67  N.  Y.  Supp.  738. 

'  Junior  v.  itissouri  Electric  Light  <f- 
P.  Co.  (1895)  127  Mo.  79,  29  S.  W.  988 
(a  lineman  had  to  handle  the  wire)  ; 
Myhan  v.  Louisiana  Electric  Light  <f 
/».'  Co.  (1889)  41  La.  Ann.  964,  7  L.  R. 
A.  172,  6  So.  799  (a  servant  had  to 
stand  astride  the  wire  to  do  his  work)  ; 
Ellsworth  V.  Meiheney  (1900)  44  C.  C. 
A.  484,  51  L.  R.  A.  389,  104  Fed.  119 
(a  miner  was  passing  along  an  entry 
where  the  wire  was  strung ) .  In  Dixon 
V.  Winnipeg  Electric  Street  R.  Go. 
(1897)  11  Man.  528,  it  was  held  that  a 
finding  that  there  was  no  defect  in  the 
system  on  which  the  business  of  an  elec- 
tric street  railway  company  was  con- 
ducted, but  that  a  certain  cut-off  ought 


to  have  been  used  to  intercept  the  cur- 
rent which  injured  the  plaintiff,  does 
not  show  any  negligence  on  the  employ- 
er's part,  but  merely  a  breach  of  duty 
by  a  fellow  servant. 

'  McA  dam  v.  Central  R.  &  Electric  Co. 
(1896)  67  Conn.  445,  35  Atl.  341.  See 
also  Kraatz  v.  Brush  Electric  Light  Co. 
(1890)  82  Mich.  457,  46  N.  W.  787; 
Jones  V.  Union  R.  Co.  (1897)  18  App. 
Div.  267,  46  N.  Y.  Supp.  321.  But  in 
both  the  last-cited  eases  the  point  which 
was  more  particularly  emphasized  was 
not  the  want  of  insulation,  but  the  fact 
that  the  wires  were  so  close  to  each 
other  that  a  very  slight  sagging  of  the 
upper  one  would  bring  them  into  eon- 
tact. 

'^  Moran  v.  Corliss  Steam  Engine  Co. 
(1899)  21  R.  I.  386,  45  L.  R.  A.  267,  43 
Atl.  874. 

^Prentice  \.  Wellsvillc  (1893)  50  N. 
Y.  S.  R.  557,  21  N.  Y.  Supp.  820;  Spel- 
man  v.  Fisher  Iron  Co.  (1870)  56  Barb. 
151  (powder  liable  to  explode  when 
tamped). 

^  An  employer  is  guilty  of  negligence 
in  furnishing  to  employees  engaged  in 
blasting  rock  with  dynamite  an  iron  rod 
for  tamping,  where  the  danger  is 
greatly  diminished  by  tamping  with  a 
wooden  rod.  Ohio  Valley  li.  Co.  v.  Mc- 
JCinley  (1895)  17  Ky.  L.  Rep.  1028,  33 
S.  W.   186.    The  use  of  an  iron  spoon 
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where  insufficient  precautions  are  taken  to  prevent  their  being  set  off 
when  not  in  use  f  or  where  they  are  used  in  such  a  manner  as  to  ex- 
pose the  servants  to  unnecessary  perils.* 

An  employer  is  prima  facie  liable  for  injuries  caused  by  the  explo- 
sion of  gas  which  has  accumulated  in  the  chamber  of  a  mine  f  or  by 
the  inadequacy  of  the  arrangement  made  to  prevent  the  contact  of 
water  with  substances  so  hot  as  to  convert  it  suddenly  into  steam.* 

104.  — from  dangerous  fluids. —  An  employer  is  liable  if  he  fails  to 
keep  in  proper  condition  the  vessels  by  which  dangerous  substances  of 


to  take  an  unexploded  charge  of  dyna- 
mite out  of  a  hole  is  neglia;ent.  Grlm- 
aldi  V.  Lane  (1901)  177  Mass.  565,  59 
N.  E.  451. 

'  A  quarry  master  is  negligent  in  not 
providing  the  furnace  of  an  engine  used 
to  work  a  derrick  for  hoisting  the  stones 
with  an  ash  pan  or  other  device  for 
preventing  the  escape  of  live  cinders 
which  may  alight  upon  the  powder  used 
for  blasting.  Grant  v.  Drysdale  (1883) 
10  Sc.  Sess.  Cas.  4th  series,  1159.  A 
complaint  is  good  which  alleges,  in  ef- 
fect, that  a  railway  company  did  not 
take  proper  precautions  to  keep  out  of 
reach  of  the  sparks  of  an  engine  certain 
powder  which  was  being  carried  in  the 
caboose  of  a.  construction  train.  Al- 
lend  V.  Spokane  Falls  &  N.  R.  Co. 
(1899)  21  Wash.  324,  58  Pac.  244.  A 
servant  injured  by  an  explosion  of  gun- 
powder is  not  entitled  to  go  to  the  jury 
on  the  issue  that  the  system  of  work 
was  defective,  where  the  complaint 
shows  that  the  powder  was  stored  in  a 
magazine  about  five  minutes'  distance 
from  the  work  in  small  barrels;  that 
when  it  was  desired  to  fire  a  charge,  a 
barrel  was  carried  from  the  store  and 
opened  at  the  work;  and  that  while  the 
plaintiff  was  firing  a  charge  a  gust  of 
wind  carried  a  piece  of  the  fuse  to  a 
barrel  from  which  powder  had  been 
taken,  thus  causing  the  powder  to  ex- 
plode and  injure  him.  Such  allega- 
tions disclose,  rather,  the  occurrence  of 
an  accident  through  the  recklessness  of 
the  servant  himself  in  not  covering  the 
barrel.  Midligan  v.  M' Alpine  (1888) 
4  Sc.  Sess.  Cas.  4th  series,  789. 

*  A  system  of  blasting  is  defective 
which  does  not  give  workmen  suiEcient 
time  to  get  out  of  reach  of  danger  when 
a  shot  is  about  to  be  fired.  Sword  v. 
Cameron  (1839)  1  Sc.  Sess.  Cas.  2d  se- 
ries, 493.  In  Bartonshill  Coal  Go.  v. 
McGuire  (1858)  3  Macq.  H.  L.  C.  300, 
4  Jur.  N.  S.  773   (per  Lord  Chelmsford) 


and  in  Bartonshill  Coal  Co.  v.  Reid 
(1858)  3  Macq.  H.  L.  C.  290,  4  Jur.  N. 
S.  767,  this  case  was  reconciled  with  the 
English  doctrine  of  common  employ- 
ment on  the  express  ground  that  the 
facts  showed  the  violation  of  the  mas- 
ter's personal  duty,  and  not  merely  the 
negligence  of  a  fellow  servant. 

°  Gerrillos  Coal  R.  Co.  v.  Deserant 
(1897)  9  N.  M.  49,  49  Pae.  807.  The 
master  is  bound  to  see  that  a  sufficient 
amount  of  pure  air  is  forced  into  his 
mine,  and  so  circulated  as  to  dilute  and 
render  harmless  or  expel  the  gases. 
Mosgrove  v.  Zimbleman  Coal  Co.  (1899) 
110  Iowa,  169,  81  N.  W.  227.  But  stop- 
page of  ventilating  machinery  in  a  mine 
from  Saturday  night  until  Sunday  night 
is  not  sufficient  to  establish  negligence 
in  respect  to  the  employees  in  the  mine, 
where  it  is  started  and  continuously 
run  for  twelve  or  fourteen  hours  before 
an  accident  occasioned  by  the  explosion 
of  gas  in  the  mine.  Morgan  v.  Carbon 
Hill  Coal  Co.  (1893)  6  Wash.  577,  34 
Pac.  152,  772. 

°  As,  where  a  servant  has  to  throw 
hot  slag  on  a  piece  of  ground  in  which 
are  numerous  cracks  partially  filled 
with  water.  Kiras  v.  Nichols  Chemical 
Go.  (1901)  59  App.  Div.  79,  69  N.  Y. 
Supp.  44.  Or  where  rust  and  damp  are 
not  removed  from  holes  in  castings 
which  are  about  to  be  filled  with  molten 
metal.  Dyer  v.  Broi.cn  (1901)  64  App. 
Div.  89,  71  N.  Y.  Supp.  623.  Or  where 
a  common  laborer,  not  knowing  that  an 
explosion  will  follow  if  water  comes 
into  contact  with  molten  metal,  is  or- 
dered to  carry  a  ladle  filled  with  that 
substance  along  a  passageway  slippery 
with  accumulated  ice  and  snow.  Smith 
v.  Penivsukir  Car  Works  (1886)  60 
Mich.  501,  27  N.  W.  662.  Or  where 
live  cinders  are  unloaded  on  a  wet  sur- 
face. Western  Tube  Co.  v.  Polobinski 
(1901)   94  111.  App.  640. 


233 


PIASTER  AND  SERVANT. 


[chap.  vin. 


a  fluid  nature  are  handled  ;^  or  allows  such  fluids  to  be  in  places 
where  a  servant  is  likely  fo  be  brought  into  contact  with  them  in  the 
course  of  his  duties.^ 

105.  Defective  lighting. — Usually  the  negligence  of  the  employer 
is  a  question  for  the  jury,  where  the  evidence  tends  to  show  that  the 
place  where  the  injury  -was  received  was  inadequately  lighted.^  But 
the  inference  of  negligence  in  this  regard  is  sometimes  negatived  by 
the  character  of  the  work  in  which  the  ser^^ant  is  engaged.^ 

106.  TJnseaworthy  ships. — Questions  arising  out  of  the  unseaworth- 
iness of  ships  usually  arise  in  dealing  with  the  right  of  seamen  to  re- 


'  Stai)f  V.  V.  Loewer's  Oambrinus 
Brewing  Co.  (1896)  1  App.  Div.  405,  37 
N.  Y.  Supp.  256  (pitch  exuded  through 
a  crack  in  a  kettle,  and  an  explosion  re- 
sulted) ;  Scherer  v.  Holly  Mfg.  Co. 
(1895)  86  Hun,  37,  33  N.  Y.  Supp.  205 
(apparatus  employed  to  keep  a  ladle  in 
which  molten  iron  was  conveyed,  from 
tipping,  was  defective). 

^Dnnii.  V.  Connell  (1897)  21  Misc. 
295,  47  N.  Y.  Supp.  185. 

^Xyhaclc  v.  Champagne  Liimher  Co. 
(1899)  63  U.  S.  App.  519,  33  C.  C.  A. 
269.  90  Fed.  774;  Boyle  v.  Degnon-Mc- 
Lean  Const r.  Co.  (1900)  49  App.  Div. 
636,  63  N.  Y.  Supp.  1105  (1900)  47 
App.  Div.  311,  61  N.  Y.  Supp.  1043; 
Sansol  V.  Compagnie  Generale  Transat- 
lantique  (1900)  101  Fed.  390;  The 
Chiillermo  (1886)  26  Fed.  921;  Atchi- 
son, T.  d  8.  F.  R.  Go.  V.  Lannigan 
(1895)  56  Kan.  109,  42  Pac.  343  (hand 
of  brakeman  was  crushed  while  he  was 
coupling,  the  light  of  his  lantern  being 
insufficient).  The  failure  to  have  a 
light  so  that  the  fall  of  a  winch,  which 
was  running  after  dark,  could  be  seen 
by  a  seaman  walking  along  the  deck,  on 
account  of  which  he  stepped  into  a  snarl 
in  the  fall  and  was  injured,  renders  the 
ship  liable.  The  Manhanset  (1893)  69 
Fed.  843,  Affirming  (1893)  13  C.  C.  A. 
677,  14  U.  S.  App.  710,  53  Fed.  843. 
The  proprietor  of  a  paper  mill  which  is 
kept  running  all  night  is  not,  as  mat- 
ter of  law,  free  from  negligence  in  fail- 
ing to  have  other  available  lights  for 
use,  where  the  means  of  lighting  by  elec- 
tricity is  defective  so  that  the  light  fre- 
quently goes  out,  and  the  work  of  re- 
moving broken  paper  from  the  presses, 
which  are  kept  in  motion  while  the 
lights  are  out,  is  much  more  dangerous 
in  the  dark.  Sawyer  v.  Bwmford  Falls 
Paper  Co.  (1897)  90  Me.  354,  38  Atl. 
318.     In  Price  v.  Ewnnibal  &  8t.  J.  B. 


Co.  (1883)  77  Mo.  508,  it  was  not  de- 
cided whether  the  want  of  light  in  a 
railway  roundhouse,  where  men  were  in 
the  habit  of  going  to  sleep  on  the 
ground,  implied  negligence,  the  plaintiff 
being  denied  recovery  on  the  ground  of 
his  contributory  negligence.  It  cannot 
be  said,  as  matter  of  law,  that  the  duty 
of  furnishing  a  safe  egress  from  the 
premises  has  been  discharged  by  fur- 
nishing a  hallway  through  which  the 
servant  must  pass  in  the  dark,  owing  to 
the  employer's  system  of  extinguishing 
the  lights  on  the  premises  immediately 
after  the  close  of  the  working  hours, 
and  in  which  it  is  customary  to  place 
material  of  such  a  character  that  invol- 
untary contact  with  it  may  cause  seri- 
ous injury.  Dorney  v.  O'Xeill  (1900) 
49  App.  Div.  8,  63  N.  Y.  Supp.  107 
(a  twig  projecting  from  some  debris  put 
out  plaintiff's  eye). 

'  As  where  a  passage  in  a  building  un- 
der construction  is  left  in  darkness. 
There  is  no  obligation  to  light  such  a 
place,  as  the  servants  employed  in  the 
building  are  presumed  to  understand  the 
risks  involved,  and  to  be  able  to  protect 
themselves.  Murphy  v.  Greeley  (1888) 
146  Mass.  196,  15  N.  E.  654.  The  fact 
that  the  work  of  unloading  cotton  from 
a  barge  onto  a  steamboat  engaged  in 
the  river  trade  on  the  Mississippi  was 
carried  on  after  dark,  and  while  the 
boat  was  moving  down  tlie  river,  and 
that  the  mate  was  hurrying  up  the 
work,  does  not  show  negligence  on  the 
part  of  the  owners  of  the  steamboat, 
since  it  is.  the  common  practice  and 
duty  of  the  masters  and  crews  of  boats 
engaged  in  the  river  trade  to  push  their 
employment,  and,  when  called  for,  to  re- 
ceive, deliver,  and  stow  freight  at  night 
as  well  as  in  the  daytime.  Red  River 
Line  v.  Smith  (1900)  39  C.  C.  A.  620, 
99  Fed.  520. 
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pudiate  their  contract  of  service  on  account  of  that  condition ;  but  it 
is  clear  that  defects  of  this  kind  'vvill  also  constitute  a  cause  of  action 
in  favor  of  any  employee  who  may  be  personally  injtired  as  a  result 
of  their  existence.  The  meaning  of  this  expression  "seaworthy"  is, 
"tliat  the  ship  shall  be  in  a  fit  state,  as  to  repair,  equipment,  crew, 
and  in  all  other  respects,  to  encounter  the  ordinary  perils  of  the  con- 
templated voyage,"  or,  in  the  language  of  some  of  the  authorities, 
"that  the  ship  is  in  a  condition  in  all  respects  to  render  it  reasonably 
safe  where  it  happens  to  be  at  the  time  referred  to,"  or,  as  expressed 
by  others,  "that  the  ship  was,  at  the  commencement  of  the  voyage,  in 
such  a  state  as  to  be  reasonably  capable  of  performing  it."-^ 

107.  Inadequate  ventilation. —  Negligence  is  inferable  from  evi- 
dence showing  that  there  was  no  proper  ventilation  in  a  railway  tun- 
nel.i 

108.  Inadequate  protection  against  severe  cold. — A  good  cause  of 
action  is  stated  by  a  complaint  which  alleges  that  the  master  failed 
to  supply  proper  lodging  for  a  servant,  the  result  being  that  the  lat- 
ter was  exposed  to  cold,  and  was  thereby 'tendered  sick.^ 

^This   summary  of  the   effect  of  the  '■Baltimore  &  P.  R.  Co.  v.  State  use 

decisions  is  taken  from  the  opinion  in  of  Abbott    (1892)    75  Md.   152,  23  Atl. 

The  Lizzie  Frank    (1887)    31   Fed.  477.  310    (but  here  the  servant  was  held  to 

A  leaky  ship  is  not  seaworthy.     Couch  have  understood  and  accepted  the  risk) . 

V.  Steel  (1854)   3  El.  &  Bl.  402,  2  C.  L.  'Clifford  v.  Denver,  S.  P.  &  P.  R.  Co. 

Rep.  940,  23  L.  J.  Q.  B.  N.  S.  121,  18  (1886)   9  Colo.  333,  12  Pao.  219. 

Jur.  515.  — ' 


CHAPTER  IX. 

MASTER'S  OBLIGATIONS  AS  TO  THE  CONDITION  OF  HIS  INSTRUMEN- 
TALITIES ARE  CONTINUOUS. 

110.  Generally. 

111.  Duty  to  abandon  the  use  of  an  abnormally  dangerous  instrumentality. 

112.  Duty  to  remedy  defects  in  abnormally  dangerous   instrumentalities 

which  are  not  disused. 

113.  Duty  to  change  the  positions  of  dangerous  substances. 

114.  Duty  to  abstain  from  ordering  servants  to  work  in  positions  where 

the  abnormal  conditions  will  endanger  them. 

115.  Duty  to  furnish  appliances  which  will  render  the  abnormal  conditions 

less  dangerous. 

116.  Liability  of  the  master  after  the  remedy  has  been  applied. 

117.  Duty  to  warn  the  servant  as  to  the  existence  of  abnormal  dangers. 

118.  Duty  to  alter  improper  methods. 

110.  Generally. —  There  is  complete  unanimity  as  to  the  doctrine 
that  the  degree  of  care  which  the  law  exacts  from  a  master  in  respect 
to  the  maintenance  of  his  instrumentalities  in  a  safe  condition  is  pre- 
cisely the  same  as  that  which  he  is  required  to  exercise  in  furnishing 
them.^     Clearly,  it  is  impossible  to  suggest  any  logical  ground  upon 

'The  duty  of  a  master  to  keep  appli-  furnishing."     Anderson  v.  Minnesota  & 

ances  in  repair  stands  upon  no  different  'N.  W.  B.  Go.    (1888)   39  Minn.  523,  41 

ground  than  does  his  obligation  to  fur-  N.  W.  104.     The  extent  of  the  master's 

nish    safe    appliances    in    the    first    in-  duty  is  "that  the  danger  contemplated 

stance.     Moore  v.  Wabash,  St.  L.  d  P.  on  entering  into  the  contract  shall  not 

R.  Go.  (1885)  85  Mo.  588.   "The  duty  of  be  aggravated  by  any  omission  on  the 

a    railroad    company  to  use    reasonable  part  of  the  master  to  keep  the  maehin- 

care  to  protect  their  employees  from  in-  ery  in  the  condition  in  which,  from  the 

jury    embraces    the    obligation    to    upe  terms  of  the  contract  or  the  nature  of 

such   care   both   in   furnishing   suitable  the  employment,  the  servant  had  a  right 

machinery  in  the  first  instance,  and  in  to    expect    that    it    would     be     kept." 

Iceeping  it  in  repair."     Bailey  v.  Rome,  Ghirke    v.  Holmes    (1862)   7    Hurlst.   & 

W.  &  0.  R.  Co.    (1893)    139  N.  Y.  302,  N.  937,  31  L.  J.  Exoh.  N.  S.  356,  8  Jur. 

34  N.  E.  918.  "It  is  the  duty  of  the  mas-  N.      S.     992,     10      Week.      Rep.     405. 

ter  to  exercise  reasonable  care  to  furnish  "The     servant     has    no     more    control 

reasonably  safe  places  in  which,  and  ap-  of   the    repairs   than    of   the    purchase, 

pliances  with  which,  the  servants  are  to  — no    more    responsibility    for    the    one 

work,  and  to  exercise  the  same  care  to  than    for    the  other.     The  use    of  it   is 

keep  them  in  such  condition."    Pennsyl-  for    him,    and    the    risk    of    that    use, 

vania  Go.  v.  Witte  (1896)  15  Ind.  App.  whatever     it     may     be,     he     assumes. 

583,  43  N.  E.  319,  rehearing  denied  in  That    comes  within   his  contract.     But, 

(1896)   15  Ind.  App.  594,  44  N.  E.  377.  as   part  of  the  same  contract,  the  em- 

"The   obligation  of  the   master   [as   re-  ployer  provides  the  means  of  carrying 

spects  due  care]   extends  as  well  to  the  on    the    business;  and    as  a    matter    of 

matter  of  examination  and  repair  as  to  course    he    assumes    the    responsibility 
240 
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Avhicli  a  relaxation  of  vigilance  should  be  deemed  permissible  after 
the  instrumentalities  have  been  broiight  into  use. 

In  cases  where  the  servant's  injury  was  caused  by  abnormally  dan- 
gerous conditions,  which  existed  when  he  began  to  work,  and  contin- 
ued to  exist  up  to  the  time  of  his  accident,  his  right  to  recover  com- 
pensation is  referable  rather  to  the  conception  of  a  breach  of  the  duty 
to  fiimish  safe  instrumentalities  than  to  a  conception  of  a  breach  of 
the  duty  to  keep  them  in  safe  condition.  The  doctrine  with  which 
we  are  now  concerned,  therefore,  iinds  its  appropriate  field  of  opera- 
tion in  cases  wliere  the  instrumentality  in  question  satisfied  the  ob- 
ligatory standard  of  safety  when  the  servant  entered  upon  the  per- 
formance of  his  contract,  and  afterwards  fell  below  that  standard. 
In  this  point  of  view  it  may  be  expressed  in  the  form  that  "a  duty 
rests  upon  the  employer  wliich  requires  him  to  exercise  due  care  on 
his  part  that  no  risks  and  hazards  to  those  in  his  employ  shall  be  un- 
necessarily increased."^ 


that  his  work  shall  be  done  with  due 
care;  and  as  the  responsibility  contin- 
ues so  long  as  the  means  are  used,  so 
must  the  same  care  be  exercised  in  keep- 
ing the  required  means  in  the  same  safe 
condition  as  at  first."  Shanny  v.  Andros- 
coggin Mills  (1876)  66  Me.  420.  Similar 
language  is  also  found  in  the  following 
cases,  which  are  merely  a  few  out  of  the 
very  large  number  in  which  the  doctrine 
is  recognized:  Smith  v.  Baker  [1891] 
A.  C.  325,  362,  60  L.  J.  Q.  B.  N.  S.  683, 
65  L.  T.  N.  S.  467,  40  Week.  Rep.  392, 
55  J.  P.  600,  per  Lord  Herschell;  Wil- 
liams V.  Birminqham  Battery  &  Metal 
Co.  [1899]  2  Q.  B.  338;  Bough  v.  Texas 
&  P.  E.  Co.  (1879)  100  U.  S.  213,  25  L. 
ed.  612;  Lehir/h  Valley  Coal  Co.  v.  Kis- 
zel  (1897)  2.5'C.  C.  A.  566,  51  U.  S.  App. 
265,  80  Fed.  470;  Eureka  Co.  v.  Bass 
(1886)  81  Ala.  200,  8  So.  216;  Jager  v. 
California  Bridge  Co.  (1894)  104  Cal. 
542,  38  Pac.  413;  Wells  v.  Coe  (1886)  9 
Colo.  159,  11  Pac.  50;  Indianapolis  & 
St.  L.  R.  Co.  V.  Watson  (1887)  114  Ind. 
20,  15  N.  E.  824;  Louisville,  E.  &  St.  L. 
Consol.  R.  Go.  v.  Utz  (1892)  133  Ind. 
265,  32  N.  E.  881;  Nail  v.  Louisville,  N. 
A.  &  C.  R.  Co.  (1891)  129  Ind.  260,  28 
N.  E.  183,  611;  Eancock  v.  Keene 
(1892)  5  Ind.  App.  408,  32  N.  E.  329; 
Evansville  &  T.  H.  R.  Co.  v.  Holcomh 
(1894)  9  Ind.  App.  198,  36  N.  E.  39; 
Cooper  V.  Central  R.  Co.  (1876)  44 
Iowa,  134;  Atchison,  T.  &  S.  F.  R.  Go. 
V.  Napole  (1895)  55  Kan.  401,  40  Pac. 
669;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Holt 
yol,  I,  M.  &  S,— 16, 


(1883)  29  Kan.  149;  Chicago,  K.  &  W. 
R.  Co,  V.  Blevins  (1891)  46  Kan.  370, 
26  Pac.  687;  Rice  v.  King  Philip  Mills 
(1887)  144  Mass.  229,  59  Am.  Rep.  80, 
11  N.  E.  101;  Babcock  v.  Old  Colony  R. 
Go.  (1890)  150  Mass.  467,  23  N.  E.  325; 
Hewitt  V.  Flint  &  P.  M.  R.  Co.  (1887) 
67  Mich.  61,  34  N.  W.  659;  Gi6so»  v. 
Pacific  R.  Co.  (1870)  46  Mo.  163,  2  Am. 
Rep.  497 ;  Rodney  v.  St.  Louis  8.  W.  R. 
Co.  (1895)  127  Mo.  676,  28  S.  W.  887, 
30  S.  W.  150;  Cloicers  v.  Wahash,  St.  L. 
d  P.  R.  Co.  (1886)  21  Mo.  App.  213, 
217;  Hickman  v.  Missouri  P.  R.  Co. 
(1886)  22  Mo.  App.  344,  Musick  v. 
Jacob  Bold  Pkg.  Go.  (1894)  58  Mo. 
App.  322;  Harrison  v.  Central  R.  Go. 
(1865)  31  N.  J.  L.  293;  Comben  v. 
Belleville  Stone  Co.  (1896)  59  N.  J.  L. 
226,  36  Atl.  473;  Gullen  v.  National 
Sheet  Metal  Roofing  Co.  (1887)  46 
Hun,  562;  Wiedeman  v.  Everard  (1900) 
56  App.  Div.  358,  67  N.  Y.  Supp.  738; 
Philadelphia,  W.  &  B.  R.  Co.  v.  Keenan 
(1883)  103  Pa.  124;  Knoxville  Iron  Co. 
V.  Dobson  (1881)  7  Lea,  367;  Taylor, 
B.  d  H.  R.  Co.  V.  Taylor  (1890)  79  Tex. 
104,  14  S.  W.  918;  Baltimore  &  0.  R. 
Co.  V.  McKenzie  (1885)  81  Va.  71; 
Goodman  v.  Richmond  &  D.  R.  Co. 
(1886)   81  Va.  576. 

Many  other  cases  to  the  same  effect 
are  also  cited  in  the  chapters  dealing 
with  the  duty  of  inspection  and  the 
doctrine  of  non-delegable  duties. 

'Anglin  v.  Texas  d  P.  R.  Co.  (1894) 
9  C.  C,  A.  130,  23  U.  S.  App.  62,  60  Fed, 
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In  SO  far  as  the  increase  of  danger  results  from  the  manner  in 
which  the  instrumentalities  are  used,  the  liability  of  the  employer 
in  those  cases  in  which  such  use  is  not  his  own  personal  act  (see  §  10, 
ante)  will  depend  upon  the  doctrines  discussed  in  the  subsequent 
chapters  wbich  deal  with  the  defense  of  common  employment  in  its 
various  phases.  In  other  words,  the  doctrine  enunciated  at  the  be- 
ginning of  this  section  is  to  be  taken  as  subject  to  the  qualification 
that,  where  the  servant's  environment  became  more  hazardous  in  con- 
sequence solely  of  the  acts  or  omissions  of  a  fellow  servant  of  the  in- 
jured person,  a  breach  of  the  master's  duty  to  exercise  reasonable 
care  cannot  be  enforced  unless  that  fellow  servant  was  a  representa- 
tive or  vice  principal  of  the  master  in  the  sense  explained  in  those 
chapters.*  It  is  sufficient  to  mention  in  this  place  that  the  limitation 
upon  the  doctrine  which  is  thus  introduced  is  greatly  narrowed  in  its 
actual  scope,  as  a  result  of  the  operation  of  the  theory  applied  in  all 
the  American  courts,  tliat  the  obligation  to  see  that  the  various  in- 
strumentalities do  not  fall  below  the  legal  standard  of  safety  cannot 
be  delegated  to  an  agent  so  as  to  relieve  the  master  from  responsibil- 
ity for  its  adequate  performance. 

The  secondary  obligations  indicated  by  an  analysis  of  the  elements 
involved  in  the  duty  to  keep  the  servant's  environment  reasonably 
safe  are  reducible  to  two  main  categories :  ( 1 )  To  exercise  a  proper 
supendsion  over  the  various  instrumentalities,  for  the  purpose  of  as- 
certaining whether  the  required  standard  of  safety  is  still  satisfied; 
(2)  to  take  such  precautions  as  may  be  appropriate  under  the  circum- 

553.  "Where  a,  servant  is  employed  on  unnecessarily  sweeping  language  in  re- 
machinery,  from  the  use  of  which  dan-  jeeting  the  theory  of  plaintiff's  counsel, 
ger  may  arise,  it  is  the  duty  of  the  mas-  that  there  was  a  constantly  recurrent 
ter  to  take  due  care  to  use  all  reason-  duty  on  the  part  of  a  railway  company 
able  means  to  guard  against  and  pre-  to  keep  its  tracks  in  safe  condition, 
vent  any  defects  from  which  increased  The  American  doctrine,  that  the  main- 
and  unnecessary  danger  may  occur."  tenance  of  safe  instrumentalities  is  a 
Clarice  v.  Holmes  (1862)  7  Hurlst.  &  nondelegable  duty,  does  not,  as  will  be 
N.  943,  31  L.  J.  Exch.  N.  S.  356,  8  Jur.  shown  hereafter  (chapter  xxxi.,  post), 
N.  S.  992,  10  Week.  Rep.  405,  per  Cock-  prevail  in  England  or  the  English  Col- 
burn,  Ch.  J.  A  master  cannot,  of  course,  onies.  But  the  essential  effect  of  this 
be  held  liable  on  this  ground  where  the  position  is  merely  that  the  conception 
changes  in  evidence  do  not,  as  a  matter  of  a  continuous  obligation  is  controlled 
of  fact,  increase  the  dangers  to  which  and  overridden  in  a  certain  class  of 
he  is  exposed.  See  Naylor  v.  New  York  cases  by  the  operation  of  the  defense  of 
G.  £  H.  R.  B.  Go.  (1888)  33  Fed.  801,  common  employment,  not  that  this  con- 
where  the  running  direction  of  trains  ception  is  entirely  discredited.  This 
was  altered, — ^an  arrangement  which,  as  conception  is  still  applicable  as  a  meas- 
the  court  pointed  out,  did  not  render  the  ure  of  liability  wherever  the  business  in 
hazards  from  misplaced  switches  any  question  is  managed  by  the  master  him- 
greater  than  before.  self,  or,  in  the  case  of  a  corporation,  by 

'  In    Wood    V.    Canadian    P.    R.    Co.   the  directors, 
(1899)  6  B.  C.  561,  the  court  vised  sojn^ 
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stances,  to  the  end  that  the  servant  may  not  suffer  injury  from  an 
instrumentality  which  has  fallen  below  that  standard. 

The  first  of  these  obligations  will  form  the  subject  of  chapter  si. 
The  second  will  be  discussed  under  its  different  aspects  in  the  follow- 
ing sections. 

It  will  be  observed  that  these  two  obligations,  although  predicated 
independently  of  each  other,  are  intimately  connected  in  this  respect 
— ^that  no  legal  liability  can  exist  on  the  score  of  a  failure  to  remedy 
defects,  unless  and  until  the  master  has  obtained  knowledge,  actual 
or  constructive,  of  those  defects.     See  chapter  x.,  post. 

The  cases  do  not  bring  out  as  clearly  as  is  desirable  the  fact  that 
the  master's  liability  depends  upon  different  considerations,  accord- 
ing as  his  failure  to  obtain  knowledge  is  a  specific  issue  in  the  case 
or  not.  If  such  failure  is  relied  upon  and  demonstrated  to  be  due 
to  the  want  of  proper  care,  it  is  evidently  quite  unnecessary  to  in- 
quire into  the  character  of  the  master's  conduct  after  the  time  when 
he  should  have  been  in  possession  of  the  knowledge.  The  charge  of 
negligence,  operating  as  an  efiicient  cause  of  the  accident,  is  com- 
pletely made  out,  and  the  action  is  thus  shown  to  b©  maintainable 
without  proceeding  further.* 

But,  in  a  juridical  point  of  view,  it  is  also  possible  to  treat  a  neg- 
ligent failure  to  obtain  knowledge  as  equivalent  to  actual  knowledge 
(see  chapter  x.,  -post),  and  the  knowledge  so  imputed  may  be  made 
the  starting  point  of  a  complaint  based  upon  the  theory  that  the  mas- 
ter was  culpable  in  not  doing  certain  things  after  he  obtained  notice 
of  the  conditions  to  be  dealt  with.  This  way  of  putting  the  logical 
situation  shows  that  there  is  some  want  of  precision  in  the  assertion 
that  the  question  whether  the  employer  is  negligent  in  furnishing  an 
unsafe  instrumentality  does  not  depend  solely  upon  the  fact  that  the 
instrumentality  is  known  by  him  to  be  a  dangerous  one,  but  must  be 
determined  by  considering  whether,  having  that  knowledge,  he  failed 
to  do  what  a  person  of  ordinary  care  would  have  done  under  similar 
circumstances.'^  This  statement  is  strictly  correct  only  when  applied 
to  cases  in  which  the  obligations  arising  out  of  actual  knowledge  are 
in  question. 

111.  Duty  to  abandon  the  use  of  an  abnormally  dangerous  instrumen- 

*  Negligence,     as     evidenced     by     the  servants  after  the  master  has  been  in- 

omission  to  investigate  conditions,  with  formed     of    circumstances     tending    to 

a    view  to    ascertaining  whether    active  show  that  they  are  unfit  for  their  posi- 

steps  for  the  protection  of  the  servants  tions.     Chapter  XI.,   xiii.,   post. 

should  be  taken,  is  discussed  in  the  sec-  '  Fwdlay     Braving      Go.     v.      Ba-uer 

tions  dealing  with  the  duties  of  inspec-  (1893)   50  Ohio  St.  565,  35  N.  B.  55. 
tion,  and  of  inquiry  into  the  capacity  of 
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tality. —  Failing  the  adoption  of  one  or  other  of  the  methods  by 
which,  as  indicated  in  the  following  sections,  a  master  may  discharge 
his  duty  to  keep  tlie  servant's  en^•ironment  safe,  he  can  relieve  him- 
self from  responsibility  only  by  discontinuing  altogether  the  use  of 
the  defecti\'e  instrumentality,  and  procuring  a  suitable  substitute 
therefor.^ 

112.  Duty  to  remedy  defects  in  abnormally  dangerous  instrumental- 
ities which  are  not  disused. —  Except  in  so  far  as  it  may  be  qualified 
by  the  operation  of  the  rule  noticed  in  §  117,  post,  the  principle  is 
well  settled  that  a  servant  may  recover  for  an  injury  received  by  rea- 
son of  the  fact  that  an  instrumentality  was  allowed  to  remain  in  an 
abnormally  dangerous  condition  for  an  unreasonable  period  after  that 
condition  was  brought  to  the  notice  of  the  master,  or  by  proper  in- 
spection   might   have   been   known  by  him.-^     See  chapters  x.— xii.^ 

'  Lahe  Shore  &  M.  8.  JR.  Co.  v.  Fitz-  servant.     It  has  been  laid  down  that  a, 

patrick   (1877)   31  Ohio  St.  479;  Atchi-  tool    or    implement    which    has    become 

son,  T.  &  S.  F.  B.  Co.  v.  Sadler   (1887)  worn  and   defective  by  use,  but  which 

38   Kan.   128,    IG   Pac.   46;    Johnson  v.  still   answers   its   purpose,   need  not  be 

Armour  (1883)  5  McCrary,  629,  18  Fed.  cast  aside  as  dangerous  unless  there  is 

490;    Johnson  v.  Boston   Tow-Boat   Co.  some   apparent  cause   of  danger   in  its 

(1883)     135    Mass.    209,    46    Am.    Rep.  continued  use,  and  that  it  is  therefore 

458;    Perry  v.   Ricketts    (1870)    55   111.  error   to   instruct   the   jury   that,   irre- 

234 :   Weiden  v.    Brush    Electric    Light  spective  of  any  probability  of  danger  or 

Go.   (1889)  73  Mich.  268,  41  N.  W.  269;  harm,  if  a  tool  was  defective,  and  such 

Mason  v.  Richmond  &  D.  B.  Co.   (1892)  defect  might  have,  by  the  use  of  ordi- 

111  N.  C.  482,  18  L.  R.  A.  845,  16  S.  E.  nary  care  and  diligence,  been  known  by 

698;  Mad  River  &  L.  E.  R.  Co.  v.  Bar-  the  defendant,  the  defendant  is  liable  to 

ler  (1856)   5  Ohio  St.  541,  67  Tbn.  Dec.  the  plaintiff  for  the  injury  he  received. 

312;    Bonifius   v.    Ghambersburg   Engi-  Little  Rock  &  Ft.   8.  R.   Co.  v.  Duffey 

neering  Co.   (1900)    196  Pa.  47,  46  Atl.  (1880)    35  Ark.  602. 

259.     In  Louisville,  N.  A.  &  G.  R.  Co.  ^'Northern    P.     R.     Co.     v.     Herbert 

V.  I/j/ncTi.   (1896)   147  Ind.  165,  34  L.  R.  (1885)    116  U.  S.  642,  29  L.  ed.  755,  6 

A.  293,  44  N.  E.  997,  46  N.  E.  471,  it  Sup.  Ct.  Rep.  590;  Johnson  v.  Armour 

was  said  that  the  duty  to  discard  an  un-  (1883)    18  Fed.  490;   Denver,  T.  &  Ft. 

safe  boiler  was  imperative.     In  Riley  v.  W.  R.  Co.  v.  Smock  (1897)  23  Colo.  456, 

Baxendale    (1861)    6  Hurlst.  &  N.  445,  48  Pac.  681;  lirogg  v.  Atlanta  &  W.  P. 

30  L.  J.  Exch.  N.  S.  87,  9  Week.  Rep.  R.  Go.  (1886)  77  Ga.  202;  Flynn  v.  Wa- 

347,  the  defendant  had  enlarged  the  size  hash,  St.  L.  &  P.  R.  Go.   (1885)    18  111. 

of   trucks,   and   the   plaintiff   had   been  App.  235;  Alton  Lime  &  Cement  Co.  v. 

crushed    while  one  of   them  was    being  Calvey    (1893)    47   111.  App.   343;   Indi- 

turned  on  a  turntable  where  there  had  ana  Iron   Co.  v.    Cray    (1897)    19   Ind. 

originally   been   ample   room   to    work.  App.  565,  48  N".  E.  803 ;  Lake  Erie  &  W. 

Pollock,  C.  B.,  thought  that,  apart  from  iJ.  Go.  v.  McHenry  (1894)   10  Ind.  App. 

the    question    of    the    proper    form    of  525,  37  N.  E.  186;  Mastin  v.  Levagood 

pleading,  the  action  could  not  have  been  (1891)   47  Kan.  36,  27  Pac.  122;  John- 

maintained.     The  other  members  of  the  son  v.  Boston  Toic-Boat  Go.   (1883)   135 

court   discussed   the    case   merely   from  Mass.  209,  46  Am.  Rep.  458;  Holden  v. 

the  standpoint  of  the  correctness  of  the  Fitchhurg    R.    Go.     (1880)     129    Mass. 

pleadings.     But     this     dictum     of     the  268,  37  Am.  Rep.  343;   Warden  v.  Old 

learned  Chief  Baron  is  inconsistent  with  Colony  R.   Co.    (1884)    137  Mass.  204; 

other  English  eases,  except  in  so  far  as  McDonald  v.  Chicago,  St.  P.  M.  &  0.  R. 

it  may  be  intended  to  assert  a  disabil-  Go.  (1889)  41  Minn.  439,  43  N.  W.  380; 

ity  to  recover,   for  the  reason  that  the  Deiceese     v.    Meramec     Iron     Min.    Go. 

risk    was    presumably    known    to    the  (1895)   128  Mo.  423,  31  S-  W,  110,  Af- 


i  ii^i 


MASTER'S  DtJTIES  DEEMED  TO  BE  CONTINUOUS. 


245 


post,  as  to  the  scope  and  significance  of  this  proviso  as  to  the  mas- 
ter's knowledge.  What  shall  he  considered  an  nnreasonahle  period 
for  the  purposes  of  this  inle  is  a  question  of  fact  which  is  primarily 


firming  (1893)  54  Mo.  App.  476;  Steen- 
lurgh  V.  Thornton  (1895)  58  N.  J.  L. 
160,  33  Atl.  380;  Keegan  v.  Western  B. 
Corp.  (1853)  8  N.  Y.  175,  59  Am.  Dec. 
476;  Scherer  v.  Holly  Mfg.  Co.  (1895) 
86  Hun,  37,  33  N.  Y.  Supp.  205;  Mad 
River  <6  L.  E.  R.  Co.  v.  Barher  (1850) 
5  Ohio  St.  541,  67  Am.  Dec.  312;  Ben- 
nett V.  Standard  Plate  Glass  Co.  (1893) 
158  Pa.  120,  27  Atl.  874;  Botcers  v.  Un- 
ion P.  R.  Co.  (1885)  4  Utah,  215,  7 
Pao.  251;  Norfolk  &  W.  R.  Co.  v.  Am- 
pey  (1896)  93  Va.  108,  25  S.  E.  226 
(car  couplings  injured  in  a  ■wreck). 

In  Pantzar  v.  Tilly  Foster  Iron  Min. 
Co.  (1885)  99  N.  Y.  368,  2  N.  E.  24, 
where  a  piece  of  a  cliff  fell  upon  the 
plaintiff,  the  evidence  was  conflicting. 
On  the  part  of  the  defendant  it  tended 
to  show  that  the  cliff  was  composed  of 
gneiss,  a  mineral  naturally  marked  by 
seams,  joints,  and  foliations,  and  that 
defendant  was  in  the  frequent  and  con- 
tinued habit  of  causing  it  to  be  exam- 
ined, but  that  no  appearances  indicat- 
ing immediate  danger  had  been  observed 
before  the  accident.  Plaintiff's  evi- 
dence showed  that  a  large  crack  paral- 
lel with  and  about  10  feet  back  from 
the  upper  angle  of  the  face  of  the  cliff, 
had  long  existed  and  was  plainly  vis- 
ible; that  the  superintendent  and  fore- 
man were  warned  of  its  dangerous  char- 
acter; that  after  an  experiment  which 
showed  that  it  was  increasing  in  width, 
they  still  took  no  precautions  to  sup- 
port the  rock  while  the  workmen  were 
engaged  under  it,  although  such  precau- 
tions were  practicable  and  frequently 
adopted  in  other  mines, — such  as  the 
use  of  braces  of  timbers,  or  blasting  off 
the  overhanging  rock;  also,  that  a  wall 
would  have  furnished  a  support  to  the 
projecting  mass.  The  plaintiff's  evi- 
dence also  tended  to  show  that  the  rock 
broke  off  at  the  place  where  the  crack 
had  been  observed,  and  that,  with  the 
fall,  the  crack  disappeared.  The  court 
upheld  a  verdict  for  the  plaintiff,  say- 
ing: "It  must  therefore  be  assumed 
from  the  verdict  of  the  jury  that  it  was 
determined  that  the  rock  fell  from  a 
cause  of  which  the  defendant  had  no- 
tice, and  that  precautions  which  would 
have  prevented  the  injury  were  not 
adopted,  although  they  were  practicable, 
and  of  easy  and  safe  application."    In 


Union  P.  R.  Co.  v.  Jarvi  (1892)  3  C.  0. 
A.  433,  10  U.  S.  App.  439,  53  Fed.  65, 
70,  the  roof  in  a  dip  slope,  where  the 
accident  happened,  was  composed  of  clay 
rock  about  3  feet  thick,  which  defend- 
ant's inspectors  knew  to  be  a  treach- 
erous rock  needing  constant  watch- 
ing, as  it  was  of  a  kind  that  water  dis- 
integrated; while  the  only  way  it  could 
be  properly  tested  was  by  sounding  it 
with  the  hand,  or  a  pick  or  cane.  It 
had  not  been  so  tested  or  sounded  for 
weeks,  although  the  chief  inspector  tes- 
tified that  it  needed  watching;  that, 
through  the  greater  part  of  this  dip 
slope  the  roof  had  proved  so  poor  that 
the  defendant  had  supported  it  with 
timber;  that  it  had  not  done  so  at  this 
point;  and  that,  at  a  point  but  a  few 
feet  distant,  where  the  two  slopes 
joined,  this  rock  had  so  crumbled  and 
fallen  that  defendant  had  blasted  it  all 
down  and  reinoved  it,  two  months  be- 
fore; there  was  also  testimony  that  the 
roof  at  the  place  of  the  accident  had 
long  been  wet.  It  was  held  to  be  a  fair 
question  for  the  jury  whether  or  not 
the  failure  to  protect  this  particular 
portion  of  the  roof  by  timbers,  or  to  re- 
move it  by  blasting,  was  a  lack  of  ordi- 
nary care.  In  Carlson  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  (1892)  21  Or.  450, 
28  Pac.  497,  it  was  held  that  in  so  far 
as  the  danger  of  making  repairs  in  a 
railroad  bridge  may  be  increased  by  the 
damaged  condition  of  the  track  from 
natural  causes,  a  trackman  assumes  the 
risk  of  such  enhanced  danger;  but  if  it 
were  increased  by  the  neglect  of  the 
master  to  use  proper  care  before  the 
storm  to  keep  the  bridge  in  repair,  or 
to  ascertain  the  condition  of  the  track 
or  bridge  after  the  storm,  or  to  take 
such  due  and  proper  precautionary 
measures  to  prevent  accidents  to  its  em- 
ployees as  the  exigencies  of  the  situa- 
tion might  require,  such  risks  are  not 
assumed.  The  fact  that  he  knew  the 
track  to  be  in  a  dilapidated  condition 
and  out  of  repair  will  not  relieve  the 
master  from  the  discharge  of  his  duty 
in  the  premises. 

In  Qiiincy  Coal  Co.  v.  Hood  (1875) 
77  111.68,  it  was  said  that  if  the  defend- 
ant company's  superintendent  had  re- 
ceived notice  of  the  dangerous  condition 
of  the  roof  of  one  of  the  gangways  in 
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for  the  jury.^  The  mere  fact  that  the  master  may  have  provided  for 
an  effective  system  of  inspection  is  wholly  immaterial  after  any  par- 
ticular risk  has  been  found  to  exist  Inspection  is  merely  a  prelim- 
inary proceeding  which  is  necessary  to  enable  the  master  to  ascertain 
whether  the  instrumentalities  are  defective  or  not,  and,  when  it  has 
served  its  purpose  by  disclosing  an  imperfection,  other  obligations 


its  mine,  long  enough  before  the  acci- 
dent to  have  given  time  to  repair,  this 
was  sufficient  to  make  the  company  lia- 
ble for  an  injury  caused  by  the  fall  of 
the  roof. 

If  a  foreign  ear  comes  to  a  company 
■with  defects  visible,  or  discoverable  by 
ordinary  inspection,  it  should  either  re- 
fuse to  receive  it,  or  immediately  repair 
it  sufficiently  to  make  it  reasonably  safe. 
Chicago,  St.  L.  &  P.  R.  Go.  v.  Fry 
(1891)  131  Ind.  319,  28  N.  E.  989; 
Atchison,  T.  &  8.  F.  R.  Go.  v.  Myers 
(1894)  11  C.  C.  A.  439,  24  U.  S.  App. 
295,  63  Fed.  793;  Qottlie'b  v.  1}ew  York, 
L.  E.  &  W.  R.  Go.  (1885)  100  N.  Y. 
462,  3  N.  E.  344.  See,  further,  chapter 
xn.,  post. 

'  A  verdict  Ending  a  railroad  com- 
pany liable  for  the  death  of  a  brakeman 
killed  while  making  a  coupling,  by  steel 
rails  which  projected  over  the  end  of  a 
flat  car,  will  not  be  set  aside,  where  the 
conductor  in  charge  of  the  train  ob- 
served the  position  of  the  rails  thirty 
hours  before  the  accident.  Gorbin  v. 
Winona  £  St.  P.  R.  Go.  (1896)  64 
Minn.  185,  66  N.  W.  271.  A  railway 
company  which  had  actual  notice  of  the 
defective  condition  of  a  foreign  car,  sev- 
eral hours  before  a  servant  was  injured 
in  handling  it,  may  properly  be  found 
liable.  Denver,  T.  d  Ft.  W.  R.  Go.  v. 
Smoch  (1897)  23  Colo.  456,  48  Pac.  681. 
An  employer  who  knew  that  his  machin- 
ery was  defective,  several  weeks  before 
an  accident  to  an  employee,  is  negligent, 
where  he  fails,  without  excuse,  to  make 
the  necessary  repairs.  Rotnona  Oolitic 
Stone  Go.  v.  Phillips  (1894)  11  Ind. 
App.  118,  39  N.  E.  96.  Two  weeks  is 
an  unreasonable  time  for  a  railroad 
company  to  allow  piles  of  gravel,  used 
in  ballasting,  to  remain  between  its 
tracks  in  its  yards  at  a  division  station. 
Hurst  V.  Kansas  Gity,  P.  &  G.  R.  Go. 
(1901)  163  Mo.  309,  63  S.  W.  695.  It 
is  not  error  to  allow  a  plaintiff  to  prove 
that  a  defective  switch  which  caused  a 
derailment  had  been  in  the  same  condi- 
tion for  several  weeks  previously.  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Welb  (1893) 


97  Ala.  162,  11  So.  888.  A  verdict  for 
the  plaintiff  is  warranted,  where  a 
spring,  intended  to  automatically  lower 
a  gate  in  front  of  the  shaft  of  an  ele- 
vator used  by  plaintiff  while  acting  as 
porter  for  defendant,  was  left  out  of  re- 
pair by  defendant  for  three  weeks  after 
being  notified  thereof.  Larkin  v.  Wash- 
ington Mills  Co.  (1899)  45  App.  Div.  6, 
61  N.  Y.  Supp.  93.  In  Doing  v.  Neio 
York,  0.  d  W.  R.  Co.  (1893)  73  Hun, 
270,  26  N.  Y.  Supp.  405,  the  plaintiff 
was  held  to  be  properly  nonsuited  for 
the  reason  that  there  was  no  evidence 
that  a  car  had  been  out  of  repair  a  suf- 
ficient length  of  time  to  jvistify  the  jury 
in  finding  that  the  defendant  knew  of 
its  condition,  or  was  negligent  in  not 
ascertaining    it.     The  court  of    appeals 

([1897]  151  N.  Y.  579,  45  N.  E.  1028), 
however,  said  that,  as  the  defendant 
had  notice  on  Saturday  that  the  car  was 
out  of  order,  the  fact  that  an  accident 
occurred  from  its  use  on  the  following 
Monday  was  some  evidence  of  negli- 
gence. In  Knapp  v.  Sioux  Gity  &  P.  R. 
Co.  (1887)  71  Iowa,  41,  32  N.  W.  18, 
a  request  of  defendant  for  the  following 
instruction  -was  held  to  have  been 
rightly  refused  for  the  reason  that  it 
failed  to  present  the  thought  that  de- 
fendant's employees  used  proper  care  in 
the  inspection  of  the  road,  and,  in  the 
exercise  of  such  care,  there  was  "an  ap- 
parent necessity"  discovered  by  them 
to  make  the  repairs  required:  "If  the 
jury  find  from  the  testimony  that  the 
officers  of  the  defendant  employed  skil- 
ful and  competent  men  to  look  after  and 
keep  in  repair  its  track,  and  furnished 
the  requisite  men  and  material  to  do 
the  work  and  keep  the  track  in  good  re- 
pair, and  if  you  further  find  from  the 
testimony  that  the  track  was  frequently 
inspected  by  them,  and  that  the  old  ties 
were  taken  out  and  replaced  by  new  ties 
as  often  as  there  was  any  apparent  ne- 
cessity for  so  doing,  you  cannot  find 
♦hat  the  defendant  was  negligent  in 
keeping  and  maintaining  its  tracks." 
In    Norfolk    &    W.    R.    Co.    v.    Oilman 

(1891)  88  Va.  239,  13  S.  E.  475,  a  rail- 
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come  into  play.     "It  is  not  sufficient  to  be  simply  cautionary,  when 
a  manifest  danger  exists  that  may  and  ought  to  be  removed."^ 

Some  authorities  have  undertaken  to  apply  the  converse  of  this 
principle,  in  a  form  which  would  relieve  the  master  from  liability, 
unless  his  knowledge,  actual  or  constructive,  was  obtained  sufficiently 
long  before  the  injury  was  received  to  have  enabled  him  to  adopt  re- 
medial measures.*  But  these  cases  do  not,  it  is  submitted,  take  proper 
account  of  the  fact  that  the  servant  is,  for  the  purposes  of  the  argu- 
ment, to  be  considered  as  having  no  knowledge  of  the  defective  con- 
ditions, since  it  would  olhoi'wise  be  a  controlling  issue  whether  he 
would  be  precluded  from  recovering,  on  the  ground  of  an  assumption 


road  had,  for  four  years,  kept  a  chained 
log  at  the  end  of  a  wharf  to  arrest  its 
cars,  instead  of  providing  a  stronger 
structure,  fit  for  such  a  purpose.  The 
court  said:  "Was  not  this  negligence? 
The  structure  was  temporary  only,  and 
not  safe.  This  was  known  to  the  com- 
pany, as  better  timbers  were  ordered; 
and  yet,  knowing  the  danger,  and  ad- 
vised of  the  need,  days  were  allowed  to 
run  into  weeks,  weeks  into  months, 
months  into  years,  and  still  the  tempo- 
rary and  unsafe  structure  had  not  been 
replaced  by  the  permanent  and  substan- 
tial contrivance  in  use  elsewhere,  and 
which,  if  it  had  been  in  place  on  this 
wharf,  would  have  an-ested,  without 
danger,  these  slowly  moving  cars.  This 
was  negligence,  beyond  question." 

'Bean  v.  Western  North  Carolina  R. 
Co.  (1890)  107  N.  C.  731,  12  S.  E.  600. 
There,  the  fact  that  a  railroad  company 
employed  a  track  walker,  whose  duty  it 
was  to  examine  and  see,  just  after  a 
train  had  passed  a  dangerous  point, 
whether  rock  had  fallen,  was  held  to  be 
no  excuse  for  allowing  a  mass  of  rock 
to  remain  in  such  a  position  and  condi- 
tion that  it  fell  upon  the  track  and  in- 
jured an  employee,  where  the  danger 
was  obvious. 

*  Common-law  rulings  to  this  effect  are, 
Erskine  v.  Chino  Valley  Beet-Sugar  Co. 
(1895)  71  ¥eA.  270;  J ohtvson  v.  Armour 
(1883)  18  Fed.  490 ;  Alaiaster  Co.Y.Lon- 
erqan  (1900)  90  111.  App.  353;  Favey  v. 
St.  Louis  &  8.  F.  R.  Co.  (1900)  85  Mo. 
App.  218.  Other  decisions,  in  which 
the  same  view  has  been  explicitly 
adopted,  have  been  rendered  in  constru- 
ing the  employers'  liability  act  of  Ala- 
bama. But,  as  the  measure  of  the  em- 
ployer's duty  has  been  declared  to  be  es- 
sentially the  same  under  that  act  as  un- 


der the  common  law  {Wilson  v.  Louis- 
ville &  N.  R.  Co.  [1887]  85  Ala.  269,  4 
So.  701),  these  rulings  may  be  appro- 
priately referred  to  here.  Mere  notice 
of  a  defect  in  a  machine  or  appliance,  it 
has  been  said,  will  not  render  an  em- 
ployer liable  for  negligence  in  failing  to 
remedy  it,  unless  he  had  reasonable 
time  and  opportunity  for  doing  so  after 
receiving  the  notice.  Seaboard  Mfg.  Co. 
V.  Woodson  (1891)  94  Ala.  143,  10  So. 
87  (1892)  98  Ala.  378,  II  So.  733,  hold- 
ing that  a  complaint  is  demurrable, 
which  merely  alleges  that  a.  defect  was 
known  to  some  person  intrusted  by  the 
master  with  the  duty  of  seeing  that  the 
"ways,  works,  machinery,  or  plant  were 
in  proper  condition"  (Code,  §  2590), 
and  fails  to  state  how  long  before  the 
accident  the  defect  was  so  known.  In 
United  States  Rolling  Stock  Co.  v.  Weir 
(1892)  96  Ala.  396,  II  So.  436,  it  was 
held,  following  this  case,  that  an  in- 
struction to  the  effect  that  the  jury 
must  find  for  the  plaintiff  if  the  defect 
which  caused  the  injury  was,  or  with 
proper  diligence  might  have  been, 
known  to  the  defendant  or  his  agents 
at  the  time  the  injury  was  suffered,  is 
erroneous.  The  defendant  must  have 
had  sufiicient  time  to  remedy  the  defect, 
after  its  discovery,  before  he  can  be 
chargeable  with  negligence  in  failing  to 
effect  the  remedy.  The  same  view  reap- 
pears in  the  ruling  that  defects  in  a 
track,  when  they  arise,  do  not  at  once 
fasten  a  liability  upon  the  railroad  com- 
pany. It  is  only  after  they  have  ex- 
isted long  enough  for  diligent  supervi- 
sion to  discover  and  remedy  them,  that 
liability  attaches.  Kansas  City,  M.  & 
B.  R.  Co.  V.  Webh  (1892)  97  Ala.  162, 
11  So.  888. 
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of  the  risk  or  of  contributory  negligence.  That  it  is  always  a  mate- 
rial qTiestion  -whether  the  master  exercised  reasonable  care  and  dili- 
gence in  removing  a  danger  after  he  had  knowledge  of  its  existence 
may  be  conceded.^  But  it  seems  inequitable  and  unreasonable  to 
declare  that  the  servant  should  always  be  the  one  to  suffer,  simply 
because  the  employer  has  been  reasonably  prompt  in  taking  the  neces- 
sary steps  for  the  repair  of  the  defective  instrumentality.  The  true 
rule,  it  is  submitted,  is  that  the  duty  of  the  master  under  these  cir- 
cumstances is  not,  as  a  matter  of  law,  fully  discharged,  unless  he  at 
least  sees  that  the  servant  is  notified  of  the  danger  to  which  he  will 
be  exposed  while  the  abnormal  conditions  to  which  that  danger  is 
owing  are  being  rectified.  See  §  117,  post.  This  would  seem  to  be 
the  rationale  of  a  ruling  by  the  supreme  court  of  Pennsylvania  that, 
where  an  employer  is  informed  that  certain  machinery  upon  his 
premises,  out  of  sight  of  his  employees,  is  in  a  dangerous  condition, 
and  he  takes  steps  to  renew  it,  but,  before  such  renewal  is  made,  one 
of  the  employees,  having  no  notice  of  the  dangerous  condition  of  the 
machinery,  is  injured  by  its  breaking,  in  the  ordinary  course  of  his 
employment,  the  question  of  the  employer's  negligence  is  for  the 
jury.« 

As  to  the  duty  of  a  master  after  he  has  become  aware  of  facts  tend- 
ing to  show  that  a  servant  is  unfit  for  his  duties,  see  chapter  xiii., 
post. 

As  to  the  duty  to  remedy  defects,  under  the  employers'  liability 
act,  see  chapter  xxxvii.^  post. 

113.  Duty  to  change  the  positions  of  dangerous  substances. — 
Under  certain  circumstances,  the  appropriate  remedy  which  suggests 
itself  is  the  transfer  of  some  substance  to  a  new  position  where,  for 
various  reasons  determined  by  its  properties  and  character,  it  will  no 
longer  expose  the  ser\^ant  to  undue  hazard.-' 

'Alton  Lime  &  Cement  Go.  v.  Calvey  'This  point  of  view  is  illustrated  by 
(]893)   47  III.  App.  343.  such   decisions    as   those    in   which   the 

"Murphy  v.  Crossan  (1881)  98  Pa.  master  has  been  held  liable  for  injuries 
495.  See  also  Indianapolis  &  C.  R.  Co.  received  by  servants  who  have  been  put 
V.  Love  (1858)  10  Ind.  554,  where  the  to  work  in  places  where  there  are  un- 
court  remarked:  "If  a  defect  existed  exploded  charges  of  blasting  powder, 
in  the  road,  which  was  known  to  the  Tfeveu  v.  Sears  (1892)  155  Mass.  303, 
company,  but  which  it  was  impossible  29  N.  E.  472;  Alton  Lime  &  Cement  Co. 
for  them  to  immediately  remove  or  rem-  v.  Calcey  (1893)  47  111.  App.  343.  Or 
edy,  and  in  consequence  thereof  the  road  who  have  fallen,  when  they  were  using 
was  unsafe,  but  not  impassable,  and  yet  a  stairway  which  had  been  moved,  and 
tliey  should  place  an  employee  upon  the  put  in  such  a  position  as  to  be  insecure 
road,  and  suffer  him,  in  ignorance  of  said  for  anyone  who  stepped  on  it.  Tendrup 
defect,  to  attempt  to  operate  it,  and  in-  v.  John  Stephenson  Co.  (1889)  51  Hun, 
jury  should  thereby  result  to  hi-m,  cer-  462,  3  N.  Y.  Supp.  882,  Affirmed  in 
tainly  there  would  be  a  liability."  (1890)    121  N.  Y.  681,  24  N.  E.  1007, 
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114.  Duty  to  abstain  from  ordering  servants  to  work  in  positions 
where  the  abnormal  conditions  will  endanger  them. —  To  refrain  from 
giving  orders  which  will  require  a  servant  to  put  himself  in  such  a 
position  that  he  will  be  subjected  to  the  risk  of  injury  from  a  de^ 
fective  instrumentality  is  a  duty  the  breach  of  which  is  no  less  cul- 
pable than  the  breach  of  the  analogous  duty  of  abandoning  the  use  of 
the  defective  instrumentality.-^  On  the  otlier  hand,  the  master's  duty 
is  discharged  if,  pending  the  execution  of  repairs,  he  takes  temporary 
measures  which  will  prevent  servants  from  having  access  to  the  dan- 
gerous instrumentality.^ 

115.  Duty  to  furnish  appliances  which  will  render  the  abnormal  con- 
ditions less  dangerous. — Sometimes  the  duty  to  remove  the  cause  of 
the  danger  may  take  the  form  of  a  duty  to  furnish  special  appliances, 
in  view  of  the  possibility  that  the  servant  may  be  occasionally  exposed 
to  dangers  against  which  those  appliances  will  be  an  adequate  pro- 
tection.^ 


Or  who,  while  working  on  a  train,  have 
come  into  collision  with  n.  structure  or 
other  object  in  dangerous  proximity  to 
a  railway  track.  Chicago  d  I.  R.  Co.  v. 
Russell  (1887)  91  111.  298,  33  Am.  Rep. 
54;  Louisville  &  N.  R.  Co.  v.  Filhern 
(1869)  6  Bush,  574,  99  Am.  Dec.  690; 
Texas  &  P.  R.  Co.  v.  ffohn  (1892)  1 
Tex.  Civ.  App.  30,  21  S.  W.  942.  Or 
who  have. been  struck  by  a  mass  of  ice 
and  snow  which  fell  on  them  from  a 
roof  where  it  had  accumulated.  Dugal 
V.  People's  Bank  (1899)  34  N.  B.  581. 
If  a  railroad  track  is  constructed  in 
such  a  manner  that  rocks  overhang  it, 
or  loose  rocks  are  imbedded  in  the 
slopes  of  cuts  through  which  it  runs,  in 
such  a  position  that  they  may  be  dis- 
placed by  the  action  of  the  elements  and 
precipitated  upon  the  track,  it  is  the 
duty  of  the  company  either  to  remove 
them  or  to  take  other  adequate  precau- 
tions to  guard  against  danger  and  ren- 
der the  track  reasonably  safe.  Clune 
V.  Ristine  (1899)  36  C.  C.  A.  450,  94 
Fed.  745  (Sanborn,  J.,  dissented).  See 
also  Bean  v.  Western  North  Carolina  R. 
Co.  (1899)  107  N.  C.  731,  12  S.  E.  600, 
cited  in  note  3  to  preceding  section. 

1  A  master  who  is  notified  that  posts 
upon  which  girders  are  to  be  set  are  in- 
securely fastened  is  guilty  of  little  less 
than  criminal  negligence  in  sending  car- 
penters to  work  upon  them,  without  bra- 
cing them.  Tlerdler  v.  Buck's  Stove  & 
Range  Co.  (1896)  136  Mo.  3,  37  S.  W. 
115.     See  also  Elledge  v.  National  City 


&  0.  R.  Co.  (1893)  100  Cal.  282,  34  Pae. 
720  (bank  of  earth  caved  in,  defendant's 
representative  being  fully  aware  of  its 
condition)  ;  Deweese  v.  Meramec  Iron 
Min.  Co.  (1895)  128  Mo.  423,  31  S.  W. 
110,  Affirming  without  comment  (1893) 
54  Mo.  App.  476  (laborer  put  to  work 
under  slope  down  which  pebbles  and 
stones  were  constantly  falling) .  See 
also  Consolidated  Ice  Mach.  Co.  v. 
Kiefer   (1888)   26  111.  App.  466. 

'  A  jury  is  warranted  in  finding  that 
car  inspectors  who,  upon  finding  the 
steps  at  the  rear  end  of  a.  sleeping  car 
to  be  broken,  remove  them  and  do  not 
condemn  the  car  as  being  in  an  unfit 
condition  to  be  left  in  the  train,  are 
negligent  if  they  fail  to  secure  the  plat- 
form gate  in  such  a  manner  as  entirely 
to  prevent  the  egress  of  persons  from 
the  interior  of  the  car.  Cameron  v. 
Great  Northern  R.  Co.  (1898)  8  N.  D. 
124,  77  N.  W.  1016. 

'  Thus,  as  a  railroad  company  is 
bound  to  know  that  foreign  cars  may 
often  have  drawheads  of  different 
heights,  and  to  appoint  inspectors  to 
ascertain  the  existence  of  this  as  well  as 
other  dangers  incident  to  the  handling 
of  such  cars,  it  is  error  to  rule  that  the 
want  of  the  crooked  links  which  are  nec- 
essary for  the  safe  coupling  of  such  cars 
is  one  of  the  risks  assumed  by  a  brake- 
man.  Bennett  v.  Greentrich  &  J.  R.  Go. 
(1895)  84  Hun,  216,  32  N.  Y.  Supp. 
457. 
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116.  Liability  of  the  master  after  the  remedy  has  been  applied. — 

The  extent  of  the  master's  liability  for  injuries  caused  by  an  instru- 
mentality which,  at  the  time  of  the  accident,  had  been  again  brought 
into  service  after  having  been  witlidrawn  from  use  for  the  purpose  of 
restoring  it  to  its  normal  condition  will  obviously  depend  upon 
whether  the  remedial  measures  adopted  by  him  or  his  agents  have, 
as  matter  of  fact,  resulted  in  rendering  it  reasonably  safe,  in  so  far 
as  that  can  l>e  effected  by  the  exercise  of  ordinary  care.-' 

As  to  the  effect  of  the  master's  specific  ]Dromise  to  remedy  the  dan- 
gero\is  conditions,  see  chapter  xxii.,  post. 

117.  Duty  to  warn  the  servant  as  to  the  existence  of  abnormal  dan- 
gers.— Where  the  servant  is  not  safeguarded  by  immediate  abandon- 
ment of  the  use  of  the  defective  instrumentality,  or  by  its  immediate 
restoration  to  a  condition  of  normal  safety,  it  is  clearly  the  duty  of 
the  master  to  warn  the  servant  of  the  dagger  to  which  he  will  be  ex- 
posed, unless  he  is  known  to  have  received  information  as  to  this  from 
other  sources.-'     See  chapter  xvi.^  post. 

The  obligations  of  remedying  defects  and  of  warning  the  servant 
of  the  existence  of  those  defects  are  sometimes  spoken  of  as>  being 
strictly  alternative  in  their  nature,  as  though  the  master  could  relieve 
himself  of  responsibility  by  discharging  either  of  them.^     But  this 

'  Chicago  &  N.  W.  R.  Co.  v.  Delaney  hold  water  nor  sustain  a  full  head  of 

(1897)    169  III.  581,  48  N.  E.  476,  Af-  steam,  the    question    of  the    employer's 

firming    (1896)    68   111.  App.  307;   Pio-  negligence  is  one  of  fact  for  the  jury. 

neer     Cooperage     Go.     v.     Bomanoivicz  Kirlcpatrick  v.  Zfew  York  C.  &  H.  R.  R. 

(1899)  85     111.    App.     407,    Affirmed  Co.  (1879)   79  N.  Y.  240.     The  operator 

(1900)  186  111.  1,  57  N.  E.  864  (but  of  a  pulp  mill  is  not,  as  a,  matter  of 
not  on  this  point  explicitly).  law,  negligent  in  requiring  an  employee 

An  employer  is  not,  as  matter  of  law,  to  use  a  mended  circular  saw,  where  it 
free  from  negligence  toward  an  em-  had  been  worked  for  a  month  and  did 
ployee  injured  by  the  fall  of  a  freight  not  appear  to  be  weaker  at  the  mended 
elevator,  although  it  had  just  been  re-  point  than  at  any  other,  or  to  have 
paired  by  an  expert,  where  it  was  of  a  broken  at  that  point  or  in  consequence 
rather  poor  class  of  elevators,  and  the  of  its  mended  condition.  Lau  v. 
manager  in  charge  knew  of  defects  Fletcher  (1895)  104  Mich.  295,  62  N. 
which  were  not  repaired  at  all.     Qoggin   W.  357. 

V.  D.  M.  Osborne  &  Co.  (1896)  115  Cal.  '  It  is  negligence,  as  matter  of  law,  to 
437,  47  Pae.  248.  The  falling  of  the  leave  the  track  in  an  exposed  place  like 
roof  of  a  mine  is  not  one  of  the  ordinary  a  gorge,  where  it  is  specially  liable  to 
hazards  of  the  service  of  a  driver  there-  be  injured  by  a  rain  storm,  without  a 
in,  where  the  employer,  upon  notice  of  guard  for  ten  hours  after  the  storm  is 
the  condition  of  the  roof,  had  appointed  over.  Hardy  v.  'North  Carolina  C.  R. 
a  timberman  to  secure  it,  and  the  roof  Co.  (1876)  74  N.  C.  734. 
had  been  left  in  an  insecure  condition.  "  "If  the  master  knew,  or  under  the 
Consolidated  Coal  Co.  v.  Scheiier  circumstances  ought  to  have  known, 
(1896)  65  111.  App.  304.  Where  a  lo-  that  a  machine  in  use  was  out  of  repair 
comotive  boiler  explodes,  killing  the  fire-  and  dangerous,  it  was  his  duty  to  see 
man,  and  there  is  evidence  that  the  en-  that  it  was  put  in  proper  repair,  or  to 
gine  was  frequently  taken  to  the  repair  warn  those  using  it  of  the  danger,  if 
shops   for   repairs,   that   it   would   not  they    were    ignorant    of    it."    Rice    v. 
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way  of  putting  the  case  is  not  a  strictly  accurate  one.  In  the  first 
place,  it  involves  the  hypothesis  that  it  is  a  matter  of  legal  presump- 
tion that  the  effect  of  a  warning  is  to  transfer  the  responsibility  to 
the  servant,  or  disable  him  from  recovering  damages  for  the  reason 
that  his  continuance  of  work  after  having  thus  acquired  a  knowledge 
of  the  conditions  charges  him  with  an  acceptance  of  the  risk  or  with 
contributory  negligence.  This  hypothesis  cannot  be  entertained  as 
to  all  jurisdictions.  See  chapters  xvii.,  xviii.,  and  xx.^  post.  An- 
other objection  to  the  statement  in  question  is  that  it  involves  the  un- 
warrantable proposition  that  an  employer  who  proceeds  to  remedy  a 
defect  with  due  diligence  relieves  himself  thereby  from  all  respon- 

King  Philip  Mills  (1887)  144  Mass.  concerned,  if  the  track  is  injured,  and 
229,  59  Am.  Eep.  80,  11  N.  E.  101;  thereby  becomes  unsafe,  the  company  is 
Louisville,  N.  A.  &  G.  R.  Co.  v.  Bates  under  no  obligation  to  repair  the  same. 
(1897)  146  Ind.  564,  45  N.  E.  108.  To  It  must,  however,  give  them  due  and 
same  effect  see  Findlay  Brewi/ng  Co.  v.  timely  notice  of  the  injury,  so  that  dan- 
Bauer  (1893)  50  Ohio  St.  565,  35  N.  E.  ger  may  be  averted,  and,  having  given 
55;  Alton  Lime  &  Cement  Co.  v.  Calvey  such  notice,  may  take  whatever  time  it 
(1893)  47  111.  App.  343;  Denver,  T.  &  may  deem  proper  to  repair  the  same. 
Ft.  W.  R.  Co.  V.  Smooh  (1897)  23  Colo.  If  the  injury  is  such  a  one  as  to  pre- 
456,  48  Pac.  681;  Carlson  v.  Oregon  vent  the  running  of  trains  over  that 
Short  Line  &  TJ.  N.  R.  Co.  (1892)  21  part  of  the  track,  when  proper  notice 
Or.  450,  28  Pac.  497.  In  Henry  v.  Lake  thereof  is  given,  the  company  may  take 
Shore  &  M.  S.  R.  Co.  (1882)  49  Mich,  such  time  to  repair  the  same  as  it 
495,  13  N.  W.  832,  the  negligence  relied  pleases,  even  an  unreasonable  time,  and 
upon  and  attempted  to  be  proved  was  its  employees  cannot  call  it  to  account 
that  a  suflfieient  number  of  men  was  not  therefor.  If  the  company  owes  a  duty 
employed  upon  a,  certain  section  of  ci  to  its  employees  to  keep  the  track  in  a 
railway  to  give  proper  notice  to  ap-  good,  safe,  and  suitable  condition,  upon 
proaching  trains  in  case  of  an  accident,  which  they  could  run,  propel,  and  man- 
and  to  make  the  repairs  within  such  age  its  locomotives  and  trains  of  cars, 
reasonable  time  as,  at  that  season  of  as  charged,  and  if  the  company  must, 
the  year,  would  be  required  by  ordi-  at  all  times,  have  a  sufficient  force  of 
nary  prudence,  under  all  the  existing  men  on  hand  to  repair  in  case  of  casual- 
circumstances  and  in  view  of  the  prob-  ties  of  this  kind,  within  even  a  reason- 
able dangers  of  injury.  The  court  able  time,  the  question  at  once  arises, 
said :  "In  behalf  of  the  company  it  By  what  standard  shall  these  things  be 
was  argued  that  the  company  owed  no  determined  ?  If  a  rail  is  broken,  must 
duty  to  its  employees  to  repair  this  the  force  be  sufficient  to  repair  the 
track  within  any  specified  time,  or  at  track  before  the  arrival  thereat  of  the 
all;  that,  as  to  its  employees,  it  might  next  train?  If  so,  then  a  much  larger 
leave  the  track  in  an  impassable  oondi-  force  must  be  employed  where  a  train 
tion,  while  its  duty  to  the  public  is  approaching  than  in  a  case  where  sev- 
would  be  very  different ;  and  that  the  eral  hours  would  intervene,  although,  in 
duty  it  owed  its  employees,  in  such  a  either  event,  the  extent  of  the  injury  to 
case,  was  to  give  them  sufficient  notice  the  track  were  the  same.  The  adoption 
of  the  danger,  so  that  they  might  not  of  such  a  rule  would  permit  no  allow- 
receive  any  injury  in  consequence  there-  ance  to  be  made  between  slight  and  ex- 
of.  This  position  would  seem  to  be  un-  tensive  injuries  to  the  track.  The  injury 
answerable.  The  company  owes  a  duty  might  be  such  that  a  few  men  could 
to  the  public  to  keep  its  track  in  a  safe  make  the  necessary  repairs  in  a  very 
and  suitable  condition,  and  also  to  run  short  time,  or  be  of  so  serious  a  nature 
its  trains  with  regularity  and  despatch  that  a  large  force  would  necessarily  be 
over  the  same,  for  the  carriage  and  employed  for  days.  Then  how  could 
transportation  of  passengers  and  the  company  know  what  force  would  be 
ireight.     In  so  far  as  its  employees  are   required?     Should    it  anticipate  slight, 
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sibility,  whetlier  he  warns  the  servant  or  not.  But  it  is  plain  that 
the  circumstances  may  sometimes  be  such  that  a  jury  would  be  justi- 
fied in  inferring  that  he  ought  also  to  have  given  the  servant  such  in- 
structions as  would  ha'^-e  enabled  him  to  protect  himself  more  effectu- 
ally, during  the  period  which  was  to  elapse  before  the  dangerous  con- 
ditions could  be  remedied.^  It  is  conceived,  thei'efore,  that  the  true 
principle  in  this  connection  is  tliat,  under  the  circumstances  supposed 
at  the  commencement  of  this  section,  the  master  is  always  culpable  if 
he  does  not  warn  the  servant,  and  may  or  may  not  be  subject  to  an  ac- 


ordinary,  or  severe  damage  to  its  track, 
and  how  and  by  whom  should  injuries 
thereto  be  classified?  Then,  again,  the 
same  rule  could  not  be  applied  to  all 
roads  alike.  Where  the  business  of  the 
road  is  large,  and  many  trains  are 
daily  running  over  the  same,  a  much 
more  strict  rule  and  larger  force  would 
necessarily  be  required  than  in  a  case 
where  but  few  trains  were  running. 
This  is  the  best  answer  the  na- 
ture of  the  questions  will  admit  of,  al- 
though a  dangerous  one  when  we  con- 
sider the  claim  made  in  this  case  that 
four  men  Instead  of  three  should  have 
been  employed.  But  the  duty  to 
promptly  repair  its  track,  or  to  repair 
within  a  reasonable  time,  grows  out 
of  the  duty  to  carry  freight  and  pas- 
sengers with  promptness  and  despatch. 
This  is  the  contract  obligation  which 
the  company  enters  into  with  its  pa- 
trons, but  which  it  has  not  entered  into 
with  its  employees.  As  to  them,  it  may 
delay  its  trains,  or  it  may  stop  them, 
temporarily,  or  permanently,  and  the 
employee  cannot  complain  or  seek  re- 
dress in  damages  in  consequence  there- 
of. Their  claim,  if  any,  would  grow 
out  of  their  contract  relation  with  the 
company  for  employment,  and  would 
not  be  based  upon  a  stoppage  in  the 
running  of  trains,  caused  by  delay  in 
repairing  the  track,  but  for  their 
wages,  to  which  they  would  be  entitled, 
if  employed  for  a  definite  period, 
whether  trains  were  run  with  regular- 
ity, or  were  not  run  at  all.  There  could 
therefore  be  no  such  thing  as  a  duty  to 
the  employees  to  repair  within  a  rea- 
sonable time,  or  to  repair  at  all.  The 
duty  to  them  is  to  furnish  a  reasonably 
good  and  safe  track,  and,  if  an  injury 
occurred  thereto,  to  discover  the  same 
with  reasonable  diligence  and  promptly 
give  due  and  timely  notice  thereof  to 
its  employees,  so  that  they  might  be 
protected  from  danger." 


'See  Denver,  T.  <&  Ft.  W.  R.  Co.  v. 
Smock  (1897)  23  Colo.  456,  48  Pac.  681, 
where  the  duty  of  a  railway  company 
to  put  a,  distinctive  mark  on  a  foreign 
car,  discovered  to  be  defective,  was  rec- 
ognized. In  this  particular  class  of 
cases,  however,  the  kind  of  warning 
thus  given  does  not  seem  to  be  regarded 
by  all  courts  as  sufficient.  In  Rodney 
V.  St.  Louis  S.  W.  R.  Co.  (1895)  127 
Mo.  676,  28  S.  W.  887,  30  S.  W.  150, 
the  court  said:  "The  defendant  did 
not  discharge  its  full  duty  to  the  plain- 
tiff by  inspecting  and  marking  the  car. 
The  duty  to  furnish  reasonably  safe  ap- 
pliances and  machinery  for  the  use  of 
its  servants  in  the  course  of  their  em- 
ployment was  not  only  an  imperative, 
but  a  continuous,  duty.  It  ran,  so  to 
speak,  with  the  defective  car  from  the 
moment  it  was  discovered  to  be  defect- 
ive, continually  calling  upon  the  mas- 
ter to  repair  it,  or  to  warn  those  of  its 
servants  whom  it  required  in  the  course 
of  their  employment  to  handle  it  of  its 
dangerous  character."  In  Corbin  v. 
Winona  &  St.  P.  R.  Go.  (1896)  64  Minn. 
185,  66  N.  W.  271,  it  was  held  that  a 
railroad  company  was  not,  as  matter 
of  law,  free  from  negligence  towards  a 
brakeman  killed  by  steel  rails  unnec- 
essarily projecting  over  the  end  of  «, 
flat  car  while  he  was  making  a  coupling, 
where  it  was  well  known  that  this  kind 
of  freight  was  apt  to  slide  backwards 
or  forwards,  and  where  the  conductor 
in  charge  of  the  train  observed  the  con- 
dition of  the  rails  thirty  hours  before 
the  accident,  so  that  there  was  an  op- 
portunity to  remove  the  danger  by  side- 
tracking the  car,  as  was  customary  M'ith 
those  in  bad  order,  or  by  adjusting  the 
rails  so  that  they  would  not  project  be- 
yond the  end  of  the  car.  The  fact  that 
the  conductor  warned  him  to  be  careful 
in  making  the  coupling  did  nbt,  it  was 
said,  prevent  his  recovering  under  such 
circumstances. 


§  118]  MASTER'S  DUTIES  DEEMED  TO  BE  CONTINUOUS.  253 

tion  on  other  grounds,  even  thoiigh  he  may  have  given  the  servant  ade- 
quate vsraming. 

118.  Duty  to  alter  improper  methods. —  In  the  caaes  so  far  cited  as 
illustrative  of  the  general  principle  that  the  master's  obligations  are 
continuous  in  their  nature,  the  subject-matter  has  been  the  material 
substances  themselves  which  constitute  portions  of  the  plant.  It  is 
plain,  however,  that  the  principle  is  also  applicable  where  the  abnor- 
mal dangers  v/ere  caused  by  improper  methods  of  doing  work.  The 
obligation  of  altering  these  attaches  to  the  master  from  the  time  they 
are  known  or  ought  to  have  been  known  to  him.-^ 

*  Thus,  a  master  is  bound,  by  promul-  there)  ;  Harper  v.  Indianapolis  &  St.  L. 

gating  a  proper   rule,   or  otherwise,   to  R.  Go.    (1871)   47  Mo.  5G7,  4  Am.  Rep. 

change  a  practice  which,  to  his  knowl-  353     (mismanagement     of    engines     by 

edge,  has  for  a  long  time  been  followed  firemen,   company's  agents  being  aware 

by  one  set  of  his  servants  to  the  peril  that  such  employees  were  in  the  habit 

of  another  set.     Doing  v.  'New  York,  0.  of  operating  engines   in  the  absence  of 

d  W.  R.  Co.    (1897)    151  N.  Y.  579,  45  the  engineers).     So,  a  master  who  has 

N.  E.  1028,  Reversing    (1893)    73  Hun,  notice  of  the  violation  of  a  rule  adopted 

270,  26  N.  Y.  Supp.  405    (the  practice  for  the   protection  of    an    employee    is 

complained  of  was  the  shunting  of  cars  charged  with  the  duty  of  taking  the  nee- 

onto  tracks   leading  to   a   repair   shop,  essary    steps    to   correct    the  evil    and 

without     adopting    proper     precautions  obviate  the  injury.     St.  Louis,  A.  <&  T. 

for  preventing  the  cars  from    running  R.  Go.  v.  Triplett    (1891)    54  Ark.  289, 

through  doors  of  the  shop,  or  for  warn-  304,  11  L.  R.  A.  773,  15  S.  W.  831,  16 

ing  such  employees  as  might  be  at  work  S.  W.  266. 


CHAPTER  X. 

KNOWLEDGE  AS  AN  ELEMENT  OP  A  MASTER'S  LIABILITY. 

A.  General  principles. 

119.  Analysis  of  the  conception  of  negligence  with  reference  to  the  knowl- 

edge of  the  person  charged  therewith. 

120.  Same  subject  in  its  special  application  to  the  liability  of  a  master. 

121.  — to  other  relations  involving  analogous  responsibilities. 

122.  Actual  knowledge;  liability  inferred  from. 

123.  Absence  of  actual  notice  not  always  decisive  in  the  master's  favor. 

124.  Constructive  knowledge;  how  related  to  the  master's  absolute  duties. 

125.  Constructive  knowledge;  liability  inferred  from. 

126.  Absence  of  constructive  knowledge;  liability  negatived  by. 

127.  Relation  of  this  doctrine  to  that  which  declares  the  master  not  to  be 

an  insurer. 

128.  Doctrine  considered  with  reference  to  the  burden  of  proof. 

129.  Abnormal  conditions  originally  created  by  causes  for  which  the  mas- 

ter is  not  responsible;   application  of  foregoing  principles  to. 

B.  Circumstances  bearing  upon  the  question  whether  notice  op  the  condi- 

tions SHOULD  BE  IMPUTED  TO  A  MASTER. 
129a.  Character  of  danger  as  being  a  normal  incident  of  the  business. 

130.  Notoriety  of  defect. 

131.  Obvious  nature  of  defect. 

132.  Length  of  time  during  which  defect  has  existed. 

133.  Repairs  and  alterations;  inference  from. 

134.  Failure  of  servant  himself  to  observe  the  dangerous  conditions. 

135.  Manner  in  which  instrumentalities  discharged  their  functions  prior 

to  the  accident;  inferences  from,  generally. 

136.  Previous  satisfactory  operation  of  the  instrumentality  which  caused 

the  injury. 

137.  Previous  unsatisfactory  operation  of  the  instrumentality  which  caused 

the  injury. 

138.  Previous  unsatisfactory  operation  of  other  instrumentalities  of  the 

same  kind. 

139.  Province  of  court  and  jury,  where  the  master's  constructive  knowledge 

is  in  question. 

C.  What  degree  of  foresight  is  imputed  to  a  master. 

140.  General  principles. 

141.  Liability   imputed   because    accident    should   have    been   anticipated. 

Operation  of  natural  laws. 

142.  Liability  denied  because  accident  could  not  have  been  anticipated. 

143.  Master  not  bound  to  anticipate  infliction  of  injuries  by  simple  instru- 

mentalities, 
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144.  Master  not  bound  to  anticipate  accidents  resulting  from  the  unusual 

mental  or  physical  defects  of  employees. 

145.  Exceptional  character  of  accident,  how  far  an  element  negativing  a 

duty  to  anticipate  it. 

146.  No  similar  accident  previously  produced  by  same  conditions. 
146a.  Unexpectedly  severe  strain  put  upon  appliances. 

147.  Unexpected  position  of  the  servant  at  the  time  of  the  accident. 
147a.  Servant's  attention  directed  by  fellow  servant. 

D.  Whose  knowledge  of  abnormal  conditions  is  imputed  to  the  masteb. 

148.  Introductory. 

149.  Knowledge  of  a,  mere  coservant  not  imputed  to  the  master. 

150.  Knowledge  of  vice  principal  imputed  to  master. 

a.  Superintendents  and  managers. 

6.  Superior  servants  of  lower  grade  than  superintendents. 
e.  Servants    furnishing  or  maintaining    inorganic    instrumentali- 
ties. 

d.  Servants  having  power  to  hire  and  discharge  other  servants. 

e.  Servants  whose  duty  is  restricted  to  reporting  defects. 

A.  General  peikctples. 

119.  Analysis  of  the  conception  of  negligence  with  reference  to  the 
knowledge  of  the  person  charged  therewith. —  Before  entering  upon  a 
detailed  examination  of  the  cases  which  bear  upon  the  subject  of  this 
chapter,  it  will  be  advisable  to  insert  a  few  introductory  remarks,  de- 
signed to  elucidate  the  fundamental  principles  to  which  the  proposi- 
tions which  we  shall  have  occasion  to  state  are  referable. 

That  knowledge  is  a  constituent  element  of  negligence  under  any  of 
its  aspects  will  be  sufficiently  obvious  to  anyone  who  considers  that  a 
want  of  care  can  only  be  manifested  in  one  of  two  ways,  viz.,  either 
by  a  faihire  to  make  such  inquiries  as  would  have  turned  partial  and 
merely  constructive,  into  complete  and  actual,  knowledge,  or  by  a  fail- 
ure to  act  prudently  with  a  full  knowledge  of  the  conditions.  Any 
other  theory  would  be  inconsistent  with  that  fundamental  principle 
of  jurisprudence  which  makes  ignorance  of  facts  a  valid  excuse  for 
an  injurious  act,  provided  such  ignorance  is  justifiable.  In  the  ordi- 
nary analyses  of  negligence,  this  aspect  of  the  tort  is  somewhat  ob- 
scured, for  the  reason  that  they  lay  the  chief  stress  upon  the  stand- 
ards by  which  its  existence  or  nonexistence  is  determined.  In  the  two 
following  well-known  definitions,  for  instance,  the  element  of  knowl- 
edge is  wholly  ignored,  so  far  as  the  actual  words  which  they  contain 
are  concerned. 

"JSTegligence  is  the  omission  to  do  something  which  a  reasonable 
man    guided  by  those  consideration?  which  ordinarily  regulate  the 
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conduct  of  human  affairs,  would  do,  or  doing  something  which  a  pru- 
dent and  reasonable  man  would  not  do."^ 

"ISTegligence  is  the  failure  to  do  what  a  reasonable  and  prudent  per- 
son would  ordinarily  have  done  under  the  circumstances  of  the  situa- 
tion, or  doing  what  such  a  person,  under  the  existing  circumstances, 
would  not  have  done.  The  essence  of  the  fault  may  lie  in  omission  or 
commission.  The  duty  is  dictated  and  measured  by  the  exigencies  of 
the  occasion."^ 

In  other  definitions  the  presence  of  this  element  is  more  apparent, 
but  is  not  very  distinctly  insisted  upon. 

"ISTegligence,  in  its  civil  relations,  is  such  an  inadvertent  imperfec- 
tion, by  a  responsible  human  agent,  in  the  discharge  of  a  legal  duty, 
as  immediately  produces,  in  an  ordinary  and  natural  sequence,  a  dam- 
age to  another.  The  inadvertency  or  want  of  due  consideration  of 
duty  is  the  injuria,  on  which,  when  naturally  followed  by  the  dam- 
num, the  suit  is  based."^ 

Negligence  is  the  want  of  such  attention  to  the  natural  and  probable 
consequences  of  the  act  or  omission  as  a  prudent  man  ordinarily  be- 
stows in  acting  in  his  own  concerns.* 

In  a  third  set  of  definitions  the  element  of  knowledge  is  put  prom- 
inently forward. 

"iNegligence  is  practically  synonymous  with  heedlessness  or  care- 
lessness,— not  taking  notice  of  matters  relevant  to  the  business  in  hand 
of  which  notice  might  or  ought  to  have  been  taken."^ 

"An  actor  is  negligent  when  he  is  ignorant  of  the  consequences  of 
his  act,  if  his  ignorance  proceeds  from  thoughtlessness,  recklessness, 
carelessness,  or  want  of  due  attention.  ISTegligence  is  inadvertence  to 
consequences  to  which  a  man  might  have  adverted,  and  to  which  he 
would  have  adverted  had  he  been  desirous  to  obey  the  law  and  perform 
the  obligations  which  it  imposes."^ 

"Of  the  three  gradations  of  misconduct  towards  others,  fault  or 
negligence  (culpa)  is  an  unlawful  act  in  ignorance  of  the  subject,  the 
degree,  the  instrument,  the  consequences,  when  it  was  reasonable  to 
expect  the  mischief;  unlawful  intention  (dolus)  is  breach  of  law  with 
knowledge  of  these  elements,  but  without  premeditation;  malice  or 

^  Alderson,   B.,   in  Blyth  v.   Birming-  '  Wliarton,   Neg.   §   3. 

ham  Waterworks  Go.    (1856)    11  Exch.  "  N.  Y.  Penal  Code,  §  718,  cubsec.   1, 

781,  25  L.  J.  Exch.  N.   S.  212,  2  Jur.  Donnan's  Ann.  Code,  1884. 

N.  S.  333.  Ml     Stephen,    History    of     Criminal 

'  Swayne,  J.,  in    Baltimore    &    P.  R.  Law,  p.  122. 

Co.  v.  Jones  (1877)  95  U,  S.  439,  24  L,  "  Poste's  Gaius,  p.  13, 
ed.  506. 
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depravity  is  evinced  by  the  resolution  or  deliberate  intention  of  vio- 
lating law."^ 

It  can  scarcely  be  said  that  any  of  these  definitions  indicate  satis- 
factorily the  true  relation  which  the  element  of  knowledge  bears  to 
that  absence  of  care  which  constitutes  the  main  element  in  the  con- 
ception of  negligence.  The  defect  in  such  explanations  is  that  they 
fail  to  take  account  of  the  case  in  which  negligence  is  predicated  of 
acts  done  by  one  who  is  fully  aware  of  all  the  circumstances  witli  ref- 
erence to  which  he  is  called  upon  to  choose  a  course  of  action,  and 
who  also  knows  that  there  is  a  probability,  which  in  some  instances 
approaches  to  a  moral  certainty,  that  the  course  of  action  which  he 
does  adopt  will  prove  injurious  to  some  one.  Unless  the  familiar 
phrase  "wilful  negligence"  is  based  upon  a  wholly  false  conception, 
no  definition  which  fails  to  cover  an  act  done  by  a  person  in  this  con- 
dition of  enlightenment  can  be  termed  satisfactory.^ 

120.  Same  subject  in  its  special  application  to  the  liability  of  a  mas- 
ter.— Such  expositions  as  the  foregoing  are  peciiliarly  defective  when 
considered  with  reference  to  the  circumstances  from  which  an  employ- 
er's liability  is  predicated,  for  they  cannot  be  made  to  comprehend  the 
cases  of  actiial  or  constructive  knowledge  of  the  existence  of  the  dan- 
gerous conditions.  It  would  be  doing  violence  to  common  sense  to 
say  that  the  liability  in  this  instance  is  based  upon  his  blameworthy 
ignorance  of  consequences.  His  fault  really  consists  in  non-action  or 
wrong  action,  with  a  full  appreciation  of  the  probable  results  of  his 
conduct.  In  other  words,  the  law  requires  him  to  indemnify  the  in- 
jured servant  because  he  knows  or  is  presumed  to  knoAV  that  his  in- 
stitimentalities  are  in  a  dangerous  condition,  and  also  knows  or  is 
presumed  to  know  that  this  dangerous  condition  must,  in  the  long 
run,  cause  injury  to  anyone  who  uses,  or  is  brought  into  proximity 
to,  those  instrumentalities  as  frequently  and  as  constantly  as  is  the 
case  with  a  servant. 

The  inadequacy  of  the  ordinary  definitions  of  negligence,  as  a 
measure  and  test  of  an  employer's  liability,  results  from  the  fact  that 
the  special  duty  which,  above  all  others,  is  imposed  by  the  law  upon 
him,  is  the  duty  of  maintaining  the  instrunientalities  of  his  business 
in  siich  a  condition  that  his  servants  will  not  be  exposed  to  unneces- 
sary peril.     This  duty  cannot  be  effectively  discharged,  unless  he  ex- 

'  Aristotle's  Eth.  Nic.  3,  5,  8    (trans-  geiiee  in  one  respect  is  the  correlative 

lated  in  Poste's  Gains,  p.    15).  of  diligence,  in  another  of  intention;  it 

» It  has    been    well    remarked  by  the  is  the  absence  of  diligence,  or  the  ab- 

writer  of  the  article  on  "Negligence"  in  sence  of  intention." 
the   Encyclopedia   Britannica:     "Negli- 
Vol.  I.  M.  &  S.— 17. 


258  MASTER  AND  SERVANT.  [chap.  x. 

ercises  reasonable  care  in  seeing  that  tlie  instrumentalities  do  not  fall 
below  a  given  standard  of  safety.  The  primary  duty  of  an  employer, 
therefore,  is  to  obtain  such  knowledge  as  is  necessary  to  enable  him  to 
decide  whether  that  normal  standard  is  or  is  not  satisfied  at  any  given 
moment,  while  his  duty  to  raise  the  instrumentalities  to  that  standard, 
after  he  ascertains  that  they  come  short  of  it,  is  a  secondary  duty 
imposed  by  the  law,  for  the  reason  that  he  must  be  aware  that,  if  this 
is  not  done,  his  servants  will  be  likely  to  suffer  injury.  In  short,  the 
very  essence  of  the  principle  upon  which  he  is  held  liable  is  his  knowl- 
edge, either  of  existing  conditions,  or  of  the  probable  consequences  of 
the  continuance  of  those  conditions.  The  criticisms  of  Cotton  and 
Bowen,  L.  JJ.,  upon  the  comprehensive  rule  which  Brett,  M.  E.., 
undertook  to  formulate  in  an  oft-cited  case^  forbid  us  to  lay  it  dovni 
as  a  universal  proposition,  applicable  to  all  civil  relations,  that,  as  has 
been  declared  in  a  Kausas  ease,  "where  any  voluntary  act  may  natu- 
rally result  in  the  injury  of  another,  the  actor  must  see  to  it,  at  his 
peril,  that  injury  does  not  follow."^  But  this  doctrine  undoubtedly 
expresses  the  conception  which  is  the  keynote  of  all  the  statements 
which  we  find  in  the  books,  respecting  the  extent  and  character  of  the 
master's  obligations  to  secure  his  servant  against  personal  injury, — 
the  conception,  that  is  to  say,  of  a  duty  to  exercise  a  reasonably  care- 
ful supervision,  with  a  view  to  eliminating  unnecessary  perils  from 
the  business.^  Or,  to  view  the  matter  from  a  somewhat  different 
standpoint,  the  qualifications  ingrafted  on  the  original  rule  that  a 
servant  assumes  the  ordinary  risks  of  his  employment  are  that  a  mas- 
ter shall  not  employ  his  servant  in  a  work  which  the  master  is  aware 
is  of  such  a  nature  that  no  man  could  engage  in  it  without  incurring 
liability  to  the  injury  complained  of.* 

121.  — to  other  relations  involving  analogous  responsibilities. — 

^Heaven  v.  Pender    (1883)    L.  R.   11  contract,  for  the  consequences  of  which 

Q.   B.  Div.   503,   52  L.   J.   Q.   B.   N.   S.  he  ought,  in  justice  and  sound  reason, 

702,  49  L.  T.  N.  S.  357,  47  J.  P.  709.  to    be     responsible."     Snow    v.    Bousa- 

'  Mastin  v.  Levagood   (1891)   47  Kan.  ionic   R.    Go.    (1864)    8   Allen,   441,   85 

36,  27  Pac.  122.  Am.   Deo.   720.     See  also  the  following 

^  A  master  must  "exercise  care  and  chapter, 
prudence  that  those  in  his  employment  'In  Potts  v.  Plunkett  (1859)  9  Ir. 
be  not  exposed  to  unreasonable  risks  C.  L.  Rep.  290,  it  was  pointed  out  by 
and  dangers."  Noyes  v.  Smith  (1855)  Lefroy,  Ch.  J.,  that  this  rational  quali- 
28  Vt.  59,  65  Am.  Dec.  222.  "The  le-  fication  of  the  rule  which  exemp.t3  the 
gal  implication  is  that  the  employer  master  from  liability  for  injuries  re- 
will  adopt  suitable  instruments  and  suiting  from  accidents  to  those  in  his 
means  with  which  to  carry  on  his  busi-  employment  involves  the  existence  of 
ness.  These  he  can  provide  and  main-  knowledge  on  the  part  of  the  master  of 
tain  by  the  use  of  suitable  care  and  the  dangerous  nature  of  the  employ- 
oversight;  and  if  he  fails  to  do  so,  he  ment. 
is  guilty  of  a  breach  of  duty  under  his 
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The  obligation  thus  imposed  upon  the  master  is,  it  will  be  observed, 
the  same  in  kind  and  degree  as  that  incumbent  upon  all  individuals 
or  corporations  who  are  under  a  duty  towards  a  given  class  of  per- 
sons to  keep  certain  material  substances  in  a  safe  condition.  The 
most  familiar  example  of  this  duty,  apart  from  the  relations  of  mas- 
ter and  servant,  is  that  which  requires  municipal  corporations  to 
maintain  safe  highways,  etc.,  for  the  benefit  of  travelers.  It  is  the  ac- 
cepted doctrine  that  no  action  can  be  maintained  for  a  breach  of  this 
duty  unless  the  corporation  is  proved  to  have  had  notice,  actual  or  con- 
structive, of  the  dangerous  conditions  which  caused  the  injury.^  The 
same  rule  prevails  as  regards  other  relations  in  which  a  duty  resem- 
bling that  imposed  on  an  employer  is  imposed  on  one  of  the  parties, 
as,  where  the  servant  of  an  independent  contractor  is  injured  by  de- 
fective instrumentalities  furnished  by  the  principal  employer,^  or 
where  the  owner  of  premises  is  sued  for  damages  by  a  licensee.^  It 
also  operates  as  a  restriction  upon  the  liability  of  carriers  for  injuries 
to  passengers,  the  extent  of  their  duty,  where  freight  is  concerned, 
being,  of  course,  determined  upon  the  peculiar  considerations  which 
render  them  practically  insurers  of  the  safety  of  the  goods  conveyed.* 
122.  Actual  knowledge ;  liability  inferred  from. — It  is  well  settled 
that  a  master  must  respond  in  damages  for  an  injury  resulting  from 
abnormally  dangerous  conditions,  of  the  existence  of  which  he  was  ac- 

'  See  2  Dill.  Mun.  Corp.  §  790.  This  bound  to  take  steps  to  know,  that  the 
similarity  of  the  principles  involved,  roof  was  not  sufficiently  strong  to  sup- 
arid  of  the  results  to  whicli  those  prinoi-  port  the  workman's  weight.  Welfare 
pies  lead,  has  not  escaped  the  notice  of  v.  London  <&  B.  R.  Go.  (1860)  L.  E.  4 
the  courts.  As  was  remarlied  in  Buff-  Q.  B.  696,  38  L.  J.  Q.  B.  N.  S.  241,  20 
man  v.  Chicago,  R.  I.  &  P.  R.  Co.  L.  T.  N.  S.  743,  17  Week.  Rep.  1065. 
(1883)  78  Mo.  50,  "cases  of  this  sort  (t.  *It  is  observed  in  a  standard  work 
e.,  where  masters  are  sued  by  injured  that  the  established  rule  in  regard  to 
servants)  are  obviously  analogous  to  the  liability  of  a  carrier  to  a  passenger 
those  where  a  municipal  corporation  is  seems  to  be  that  the  fact  of  the  carrier's 
sued  for  an  injury  arising  from  a  de-  having  employed  an  independent  con- 
feet  in  one  of  its  streets,  where  one  of  tractor  to  furnish  the  appliances  or 
two  things  must  be  shown  to  hold  the  structures  used  in  carrying  on  the  busi- 
city  liable, — either  notice  of  the  defect  ness  of  transportation  will  not  warrant 
communicated  to  the  city,  or  evidence  him  in  trusting  to  the  external  appear- 
that  the  defect  had  continued  so  long  as  ance  of  the  materials,  or  relieve  him  of 
to  allow  the  inference  to  be  drawn  that  the  duty  of  carefully  inspecting  and 
notice  of  such  defect  had  been  communi-  testing  those  materials.  Hutchinson, 
eated."  Carr.    §§     512    et    seq.     See    especially 

^  See  pp.  45  et  seq.  of  the  present  Readhead  v.  Midland  R.  Co.  (1867)  L. 
writer's  note  in  vol.  46  L.  K.  A.,  Cleve-  R.  2  Q.  B.  412,  8  Best  &  S.  371,  36  L.  J. 
land,   0.   C.   &   St.  L.   R.   Co.  v.  Berry.    Q.  B.  N.  S.  181,  16  L.  T.  N.  S.  485,  15 

"Thus,  a  person  who  is  injured  by  Week.  Rep.  831,  Affirmed  (1869)  L.  R. 
the  fall  of  a  plank  of  a  roof,  which  gave  4  Q.  B.  379,  38  L.  J.  Q.  B.  N.  S.  169,  17 
way  under  the  weight  of  a  man  hired  to  Week.  Rep.  737,  9  Best  &  S.  519;  In- 
do  some  repairs,  cannot  recover  unless  galls  v.  Bills  (1845)  9  Met.  1,  43  Am. 
he  shows,  either  that  the  hirer  knew,  or  Dec.  346. 
Lad    the    means    of    knowing,    or    was 
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tiifilly  aware.  This  doctrine  is  immediately  deducible  from  the  gen- 
eral principle  that  knowledge  is  an  essential  ingredient  of  negligence, 
and  that  a  person  is  ahvays  held  liable  for  the  natural  and  probable 
conseqiiences  of  his  own  want  of  care. 

"If  there  is  personal  negligence  in  the  master,  he  is  liable,  and  if 
he  knows  tlie  defects  which  cause  the  injury,  that  is  evidence  of  per- 
sonal negligence."^ 

In  estimating  the  extent  of  the  master's  liability  the  essential  point 
to  be  settled  is  not  whether  he  knew  that  certain  conditions  existed, 
but  whether  he  knew  that  those  conditions  involved  danger  to  the 
servant.^ 

There  are  many  cases  in  which  the  master  may  be  held  responsible 
for  the  reason  that  he  understood  the  conditions  which  exposed  the 

'The  judges  were  all  agreed  that  the  1.52  (foreman  here  had  been  explicitly 
ruling  in  Priestley  v.  Fowler  (1837)  3  warned  as  to  the  danger). 
Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur.  Where  there  is  evidence  showing  that 
9S7,  was  to  be  taken  as  being  subject  to  the  master  knows  an  appliance  to  be  in 
the  implied  qualification  that  the  mas-  u  defective  condition,  it  is  not  error  to 
ter  would  have  been  liable  if  he  had  submit  to  the  juiy  the  question  whether 
known  of  the  unsafe  conditions.  In  he  was  guilty  of  negligence  in  not  pro- 
reply  to  the  contention  of  counsel,  that  viding  suitable  appliances.  Glossen  v. 
to  render  the  master  liable  there  must  Oehman  (1892)  147  Pa.  619,  23  Atl. 
be  actual  personal  interference  on  his  843;  Essex  County  Electric  Go.  v.  Kel- 
part,  so  as  to  lay  a  trap  for  the  servant  ly  (1897)  60  N.  J.  L.  306,  37  Atl.  619. 
in  the  particular  matter  from  which  he  Evidence  that  an  employer  had  directed 
received  the  injury,  Crompton,  J.,  said:  that  only  quick  and  active  men  should 
"I  do  not  agree  to  that;  I  think  it  is  be  employed  in  operating  a  pair  of  steel 
negligence  for  which  the  master  is  lia-  shears  weighing  12  tons,  so  that  they 
ble,  if  he  knows  that  the  machinery  or  might  get  out  of  the  way  in  case  of  acci- 
tackle  to  be  used  by  the  persons  em-  dent,  is  admissible  in  an  action  by  an 
ployed  by  him  is  improper  or  unsafe,  employee  injured  by  the  breaking  of  the 
and,  notAvithstanding  that  knowledge,  shears,  for  the  purpose  of  shov  ing  that 
sanctions  its  use."  Mellors  v.  Shaw  the  employer  knew  the  shears  to  be  dan- 
(1861)  1  Best  &  S.  444,  30  L.  J.  Q.  B.  gerous.  Pacheco  v.  Judson,  Mfg.  Co 
N.  S.  336,  7  Jur.  N.  S.  845.  The  case  (1896)  113  Cal.  541,  45  Pac.  833. 
cited  as  exemplifying  the  situation  thus  '  Pegan  v.  Do-novan  (1893)  159  Mass. 
designated  was  Rolerts  v.  Smith  1>  33  N.  E.  702  (steps  descending  to 
(1857)  2  Hurlst.  &  N.  213,  3  Jur.  N.  S.  cellar  of  house  where  plaintiff  was  set 
469,  26  L.  J.  Exch.  N.  S.  319.  Othei  *"  '"'"''k  were  Icnown  to  be  movable,  but 
cases  recognizing  the  doctrine  stated  in  "»*  known  to  be  unsafe,  or  likely  to  be 
the  text  are:  Harder  &  H.  Coal  Min.  unsafely  placed  by  the  owner  of  the 
Co.  y.  Schmidt  (1900)  43  C.  C.  A.  532,  Premises)  Compare  the  analogous  rule 
104  Fed.  282;  Savannah  &  8.  It.  Co.  v.  \^^^'rl  *^%™^t«™l  question  m  cases 
Pughsley  (1901)   113  Ga.  1012,  39  S.  E.  ^J^'^''''  ^^"^  A^U^B^^  of  contributory  neg- 

473;  Mahood  v.  Pleasant  Valley  Goal  1'^;™h  ,°LrTff '""+,,  °*  """■.  "''" 
r        /iQooi     a   TT+oV,     QK     on   -D        ^M^     raised  is  not  whether  the  servant  was 

n-  J  R  .  V  nam  ^'  ol  w  v!  .il'  •'^^«'-«  °*  ^he  abnormal  conditions  which 
nenhe  y.Baleooh  (1901)  24  Wash.  556,  produced  the  danger,  but  whether  he 
64  Pac.  755;  Strauss  v.  Ealerman  Mfg.  comprehended  that  there  was  such  dan- 
Co.  (1898)  25  App.  Mv.  623,  48  N.  Y.  ger.  Chapters  xvii.— xxi.  post.  See 
Supp.  1116;  Hancock  v.  Keene  (1892)  also  Ray,  Negligence  of  Imposed  Duties, 
5  Ind.  App.  408,  32  N.  E.  329;  Chicago  134,  cited  with  approval  in  Murphy  v 
Edison  Go.  v.  Moren  (1900)  185  111.  Great  Northern  U.  Co.  (1897)  68  Minn 
571,  57  N.  E.  773,  Affirming  86  111.  App.  526,  71  N.  W.  662. 
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servant  to  'unnecessary  danger,  although,  in  other  aspects  of  the  case, 
the  servant  would  have  been  unable  to  maintain  his  action.  Thus, 
the  action  may  be  maintained  on  the  ground  of  tlie  master's  actual 
knowledge  obtained  through  any  channel,  even  though  he  has  duly  ful- 
filled the  duty  cast  upon  him  by  the  law  to  see  that  the  instrumentali- 
ties of  his  business  are  properly  examined  by  competent  agents,  if  not 
by  himself  in  person.^  So,  the  rule  that  a  servant,  when  he  accepts  a 
certain  employment,  impliedly  contracts  that  he  possesses  a  certain 
degree  of  skill,  does  not  avail  to  absolve  the  master  from  responsibility 
for  injuries  to  a  servant  whose  inexperience  is  put  forward  as  a  ma- 
terial ingredient  in  his  right  of  action,  where  the  master  has  actual 
knowledge  of  the  extent  of  the  servant's  skill.*  Here  the  governing 
principle  is  that  it  is  negligence  to  set  a  servant  to  work  at  a  special 
task,  where  the  employer  knows  that  he  lacks  the  strength  and  skill 
necessary  to  enable  him  to  do  it  safely.'  So,  although  a  master  may 
have  given  instructions  which  would  have  been  sufficient  in  the  case 
of  a  servant  of  average  intelligence,  his  liability  remains  absolute  if 
he  knows  that  the  servant  lacks  capacity  to  understand  the  dangers  of 
the  work,  however  much  he  may  have  been  instructed.^  So,  the  right 
of  an  employee  to  recover  for  negligence  of  a  corporation,  in  hiring  an 
incompetent  sei'vant  over  the  protest  of  some  of  its  officers  who  are 
aware  of  his  incompetence,  is  not  affected  by  the  failure  of  another 
employee  to  give  notice  of  subsequent  neglect  and  unfitness  of  such 
servant. '^  So;,  the  servant's  breach  of  a  rule  formulated  for  the  safety 
of  employees  will  not  be  imputed  to  him  as  contributory  negligence, 

'In  Indiana,  I.  &  I.  R.  Co.  v.  Snyder  122,  20  S.  W.  1014,  23  S.  W.  917;  Ari- 

(1894)    140  Ind.  647,  39  N.  E.  912,  the  sona  Lumler  &  Timber  Go.  v.  Mooney 

defendant's  counsel  laid  stress  upon  the  (1893;  Ariz.)   33  Pae.  590. 

fact  that  the  lumber,  out  of  which  a  de-  "  Noblesville  Foundry  &  Much.  Go.  v. 

fective  car  handle  was  constructed,  was  Teaman   (1892)   3  Ind.  App.  521,  30  N. 

inspected  before  it  went  into  the  shops,  E.  10.     It  has,  however,  been  held  that 

and  found  to  be  clear  and  free  of  knots ;  the  mere  fact  that  the  agent  of  the  em- 

but  the  court  said:     "An  inspection  is  ployer,    who    hired    a    brakeman,    knew 

but  the  means  employed  by  the  master  him  to  be  inexperienced,  will  not  make 

to  discover  defects.     However,  if,  as  in  the    employer    liable   as    for  negligence, 

this  case,  he  obtains  notice  through  an-  the  special   reason  assigned  being  that 

other  representative  agent  of  the  insuffi-  the  employer  cannot  properly  be  deemed 

ciency  of  the  appliances  in  time  to  rem-  guilty   of   greater   negligence   in   hiring 

edy  the  same,  then  the  fact  that  an  in-  him  than  he  is  guilty  of  in  soliciting  and 

spection   was   made  by   another   of   his  accepting     the     employment.       McDer- 

agents,  and  nothing  as  to  the  defective-  mott   v.   Atchison,    T.    &   8.   F.   R.    Go. 

ness  in  question  ascertained,  would  not  (1896)    56  Kan.  319,  43  Pac.  248. 

be    available    in    favor    of    the    master.  °  See  chapter  xvi.   post,  on  the  duty 

Where   there    is    actual    knowledge,  the  to  instruct, 

matter  of  inspection  is  not  controlling."  '  Mexican    'Nat.    R.    Go.    v.    Musseite 

^Goins  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1894)   80  Tex.  708,  24  L.  R.  A.  642,  26 

(1889)    37   Mo.  App.   221;    Missouri  P.  S.    W.    1075,    Affirming    (1894)   7    Tex. 

R    Go.  V.  King   (1893)   2  Tex.  Civ.  App.  Civ.  App.  169,  24  S.  W.  520. 
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where  sucli  rule  has  been  habitually  violated,  with  the  knowledge  and 
consent  of  the  master  or  his  representative.®  And,  in  general,  it  may 
be  laid  down  that  the  law  imposes  responsibility  whenever  a  master  is 
aware  of  the  existence  of  the  abnormally  dangerous  conditions,  al- 
though those  conditions  may  be  due  originally  to  some  cause,  for  the 
operation  of  which  he  is  prima  facie  not  liable.  See  cases  cited  in 
§  129,  post. 

123.  Absence  of  actual  notice  not  always  decisive  in  the  master's 
favor. — Under  some  special  state  of  the  evidence  it  may  be  apparent 
that  the  master  was  not  negligent  unless  he  had  actual  knowledge  of 
the  defect  which  caused  the  injury.  The  servant's  inability  to  estab- 
lish the  fact  of  such  knowledge  will,  then, prevent  his  maintaining  the 
action.^  Usually,  however,  the  converse  of  the  rule  stated  in  the  pre- 
ceding section  does  not  hold  good  in  all  respects ;  for,  as  vdll  presently 
be  shown,  the  employer  may  be  held  liable,  although  iio  actual  knowl- 
edge on  his  part  is  established,  if  it  appears  that,  ey  the  use  of  ordi- 
nary care,  he  could  have  ascertained  that  the  conditions  which  caused 
the  servant's  injury  existed.^  The  only  result  of  its  being  proved  that 
the  master  had  no  actual  knowledge  is  that  the  burden  of  proving  thai 
his  ignorance  was  culpable  is  cast  upon  the  servant.®  It  is  true  that 
statements  of  the  courts  as  to  the  effect  of  a  want  of  knowlege  on  the 
master's  part  sometimes  omit  a  formal  reference  to  constructive 
knowledge,  but  with  very  few  exceptions  such  statements  were  not 
made  in  cases  in  which  the  question  whether  there  was  any  difference 
between  the  legal  consequences  of  actual  and  constructive  knowledge 
was  fairly  raised,  '^o  special  importance,  therefore,  is  to  be  at- 
tached, in  the  present  connection,  to  the  fact  that  we  find  in  the  books 
such  remarks  and  nxlings  as  those  mentioned  in  the  subjoined  note.* 

'  Boess  V.   Clausen  &  P.  Brewing  Co.  ^  Paine  v.  Eastern  R.   Co.    (1895)    91 

(1896)     12    App.    Div.    366,    42    N.    Y.  M^is.    340,    64    N.    W.    1005     (defective 

Supp.    848,    and   cases   cited   in    §   232,  blocking  of  guard  rail). 

post.  "  See  chapter  xviii.,  post. 

^  Oroth  V.  Thomann   (1901)    110  Wis.  *  "As     the     declaration     contains     no 

488,  86  N.  W.  178;   Connors  v.  Elmira,  charge  that  the  defendant  knew  any  of 

C.  &  N.  B.  Co.   (1895)   92  Hun,  339,  36  the  defects  mentioned,  the  court  is  not 

N.  Y.  Supp.  926   (railroad  company  not  called    upon    to    decide    how    far    such 

chargeable  with  negligence  in  allowing  knowledge  on  his  part,  of  a  defect  un- 

a  team  and  wagon,  used  by  other  parties  known  to  the  servant,  would  make  him 

in  drawing  coal  from  its  cars,  to  stand  liable."     Priestley  v.   Fowler    ( 1837 )    3 

so  near  the  track  that  there  is  not  suf-  Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur. 

ficient   room   for   a  brakeman   to  stand  987.     "When     proper    appliances    have 

between  the  wagon  and  a  car  after  mak-  been  supplied  by  a  master  to  a  man  they 

ing  a  coupling,  where  such  wagon  had  may  well  become  unsafe  to  the  knowl- 

not    previously   been    left    so   near    the  edge  of  the  man  and  without  the  knowl- 

track  except  on  one  occasion,  two  weeks  edge  of  the  master,   and   so   it  is   that 

before,   of  which  the  company  had  no  each  issue  must,  in  such  a  case,  be  es- 

actual  notice).  tablished  by  the  man  when  he  sues  his 
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124.  Constructive  knowledge;  how  related  to  the  master's  absolute 
duties. — The  principle  that  the  obligations  of  the  master  to  the  serv- 
ant can  be  fulfilled  only  by  the  exercise  of  due  cafe  in  providing  suit- 
able instrumentalities  for  the  operation  of  his  business  is  applied  in 
a  somewhat  different  manner,  according  as  the  plaintiff's  theory  and 
the  evidence  adduced  to  support  it  bring  into  greater  prominence  the 
question  whether  the  master  was  negligent  in  allowing  certain  abnor- 
mal conditions  to  remain  unremedied,  or  the  question  whether  he  was 
negligent  in  remaining  ignorant  that  such  abnormal  conditions  ex- 
isted. 

In  cases  in  which  the  former  is  the  main  issue  presented,  the  es- 
sential object  of  the  investigation  is  to  ascertain  whether  the  instru- 
mentality which  produced  the  injury  was  abnormally  dangerous  to 
persons  using  it  or  working  in  proximity  to  it ;  and  the  master's  knowl- 
edge or  ignorance  of  its  dangerous  condition  is  treated  as  material, 
only  for  the  reason  that  the  existence  of  that  condition  cannot  be  im- 
puted to  him  as  negligence  unless  it  was  known  to  him,  either  actu- 
ally or  constructively.  To  this  conception  are  referable  such  state- 
ments of  the  extent  of  the  master's  liability  as  those  mentioned  below.^ 


master."  Williams  v.  Birmingham 
Jiattery  <&  Metal  Co.  (1899)  2  Q.  B.  338, 
68  L.  J.  Q.  B.  N.  S.  918,  per  Smith,  L. 
J.  It  is  not  negligence  in  the  master 
if  a  tool  or  machine  breaks,  whether 
from  an  internal,  original  fault,  not  ap- 
parent when  the  tool  or  machine  was 
first  provided,  or  from  an  external,  ap- 
parent one,  produced  by  time  and  use, 
and  not  brought  to  the  master's  knowl- 
edge. Baker  v.  Allegheny  R.  Co. 
(1880)  95  Pa.  211,  40  Am.  Rep.  634. 
A  seaman  cannot  recover  damages  from 
the  owner  of  his  ship  on  the  ground  of 
her  being  unseaworthy,  unless  he  al- 
leges and  proves  that  such  owner  was 
aware  of  her  condition.  Couch  v.  Steel 
(1854)  3  El.  &  Bl.  408,  2  C.  L.  Rep. 
940,  23  L.  J.  Q.  B.  N.  S.  121,  18  Jur. 
515.  A  verdict  for  the  defendant  is 
rightly  directed  where  there  is  no  evi- 
dence of  knowledge  on  the  employer's 
part.  Skellenger  v.  Chicago  d  N.  W.  B. 
Go.  (1883)  61  Iowa,  714,  17  N.  W.  151. 
The  evidence  is  insufficient  to  sustain 
a  verdict  for  the  plaintiff,  where  it  does 
not  prove  that  the  defendant  knew  of 
the  defect.  Arcade  File  Works  v. 
Juteau  (1896)  15  Ind.  App.  461,  40  N. 
E.  818,  44  N.  E.  326.  Other  examples 
of  a  similar  want  of  precision  in  the 
phraseology  may  be  found  in  Feltham 


V.  England  (1866)  L.  R.  2  Q.  B.  33,  36 
L.  J.  Q.  B.  N.  S.  14,  15  Week.  Rep.  151, 
7  Best  &  S.  676,  Reversing  (1865)  4 
Fost.  &  E.  460;  Whittaker  v.  Coomhs 
(1884)  14  111.  App.  498;  Mahoney  v. 
Vacuum  Oil  Co.  (1894)  76  Hun,  579, 
28  N.  Y.  Supp.  196;  Fish  v.  Central  P. 
B.  Co.  (1887)  72  Cal.  43,  13  Pac.  144; 
Johnson  v.  Armour  (1883)  5  McCrary, 
629,  18  Fed.  400;  Illinois  Steel  Co.  v. 
Paschke  (1893)  51  111.  App.  456;  Acme 
Coal  Min.  Co.  v.  M elver  (1894)  5  Colo. 
A-pp.  267,  38  Pac.  596;  Behm  v.  Armour 
(1883)  58  Wis.  1,  15  N.  W.  806;  North 
Co.  V.  Fallove  (1880)  4  A.  J.  R.  (Vic- 
toria) 109;  Pudsey  v.  Dominion  Atlan- 
tic B.  Co.  (1895)  27  N.  S.  498;  Boss  v. 
Cross  (1890)  17  Ont.  App.  Rep.  29; 
Black  V.  Ontario  Wheel  Co.  (1890)  19 
Ont.  Rep.  578. 

The  only  cases,  now  of  no  authority 
whatever,  in  which  it  has  been  explicit- 
ly held  that  the  master  cannot  be  found 
liable  unless  he  is  shown  to  have  had 
actual  knowledge  of  the  conditions,  are 
McMillan  v.  Saratoga  &  W.  B.  Co. 
(1855)  20  Barb.  450;  Anderson  v.  New 
Jersey  S.  B.  Go.  (1867)  7  Robt.  611; 
and,  perhaps,  Kunz  v.  Stuart  (1865)  1 
Daly.  431. 

*  "The  master  is  bound  to  use  ordi- 
nary  care  in  providing  suitable  struc- 
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In  another  class  of  cases  the  essence  of  the  negligence  imputed  to 
the  master  is  his  failure  to  adopt  such  measures  as  a  man  of  ordinary 
prudence  would  have  adopted  under  the  circumstances,  for  the  purpose 
of  keeping  himself  acquainted  with  the  condition  of  the  instrumental- 
ities of  his  business.  The  main  problem  to  be  then  solved  is  whether 
the  master  has  discharged  his  duty  of  inspection,  and  his  duty  to 
maintain  in  safe  condition  is  relegated  to  the  background.  See  the 
following  chapters. 

"Ignorance  itself  is  negligence  in  a  case  in  which  any  proper  in- 
quiry would  have  obtained  the  necessary  information,  and  where  the 
duty  to  inquire  was  plainly  imperative."^ 

Confining  our  attention  for  the  present  to  the  first  class  of  cases, 

tures  and  engines  and  proper  servants  ton  v.  Missouri,  K.  &  T.  R.  Go.  [1896] 
to  carry  on  his  business,  and  is  liable  14  Tex.  Civ.  App.  222,  39  S.  W.  174), 
to  any  of  their  fellow  servants  for  his  and  that  the  duty  of  a  master  to  pro- 
negligence  in  this  respect.  This  care  he  vide  for  the  safety  of  his  servant  in- 
can  and  must  exercise,  both  in  procur-  eludes  the  obligation  to  protect  him 
ing  and  in  keeping  or  maintaining-  such  from  latent  or  unseen  defects,  so  far  as 
servants,  structures,  and  engines.  If  that  end  can  be  attained  by  reasonable 
he  knows,  or  in  the  exercise  of  due  care  care  (Edward  Bines  Lumber  Go.  v. 
might  have  known,  that  his  servants  are  higas  [1896]  68  111.  App.  523);  and 
incompetent,  or  his  structures  or  en-  that  a  master  owes  his  servants  the  duty 
gines  insufficient,  either  at  the  time  of  "to  place  them  under  no  risks  from  im- 
procuring  them,  or  at  any  subsequent  perfect  or  inadequate  machinery,  or 
time,  he  fails  in  his  duty."  Gilman  v.  other  material  means  or  appliances, 
Eastern  R.  Go.  (1866)  13  Allen,  433,  known,  or  which,  but  for  their  negli- 
440,  90  Am.  Dec.  210.  The  legal  impli-  genee,  would  have  been  known,  to  them" 
cation  is  that  "railroad  companies  will  (Salter s  v.  Delaware  <&  H.  Canal  Go. 
have  and  keep  a  safe  track,  and  adopt  [1874]  3  Hun,  338,  approved  in  Ellis  v. 
suitable  instruments  and  means  with  New  York,  L.  E.  &  W.  R.  Go.  [1884]  95 
which  to  carry  on  their  business.     They  N.  Y.  546). 

can  provide  all  these  by  the  use  of  the  'Davis  v.  Detroit  £  M.  R.  Go.  (1870) 
requisite  care  and  foresight,  and,  if  they  20  Mich.  124,  4  Am.  Rep.  364,  per 
fail  to  do  so,  they  are  guilty  of  a  Cooley,  J.  The  same  learned  jurist  has 
breach  of  duty,  and  are  liable  for  the  laid  it  down  in  his  work  on  Torts,  p. 
consequences.  .  .  .  Under  this  rule  556,  that  "the  master  may  also  be  neg- 
it  is  held  that  the  companies  are  liable  ligent  in  not  exercising  ordinary  care 
for  the  existence  of  all  defects  which  to  provide  suitable  and  safe  machinery 
they  knew,  or  by  reasonable  care  and  or  appliances,  or  in  making  use  of  those 
diligence  might  have  known."  Lewis  which  he  knows  have  become  defective, 
V.  St.  Louis  &  I.  M.  R.  Go.  (1875)  59  but  the  defects  in  which  he  does  not  ex- 
Mo.  495,  21  Am.  Rep.  385.  The  liabil-  plain  to  the  servant,  or  in  continuing 
ity  of  an  employer  for  defective  machin-  ignorantly  to  make  use  of  those  which 
ery  does  not  depend  on  the  fact  that  the  are  defective,  where  his  ignorance  is  due 
defects  are  latent  or  patent,  but  on  the  to  a  neglect  to  use  ordinary  prudence 
question  of  proper  care  in  selecting  the  and  diligence  to  discover  defects" 
machinery  and  keeping  it  in  repair,  (quoted  with  approval  in  Louisville  & 
Gunter  v.  Graniteville  Mfg.  Co.  (1881)  N.  R.  Go.  v.  Orr  [1882]  84  Ind.  50). 
15  S.  C.  443.  Compare  the  statements  Compare  the  statements  to  the  effect 
that  the  employer  is  not  liable  for  an  that  the  plaintiff  must  show  that  the 
injury  caused  by  a  "latent"  defect;  that  master  knew  of  the  circumstances  which 
is  to  say,  one  which  is  not  discoverable  created  danger,  or  was  "culpably  igno- 
by  a  reasonable  inspection  (Essex  rant"  thereof  (Huffman  y.  Chicago,  R. 
County  Electric  Co.  v.  Kelly  [1894]  57  /.  c6  P.  R.  Co.  [1883]  78  Mo.  50),  and 
N.  J.  L.   100,  29  Atl.  427;   Throckmor-  that   ignorance  of   a  defect,   in   a   case 
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viz. J  those  in  which  the  knowledge  which  the  master  ought,  as  a  pru- 
dent man,  to  have  acquired,  is  treated  merely  as  a  factor  of  the  com- 
prehensive duty  to  use  proper  care  in  providing  reasonably  safe  in- 
strumentalities, we  find  that  the  cases  turning  upon  the  existence  or 
absence  of  constructive  notice  stand  on  lines  very  nearly  parallel  to 
those  involving  actual  notice. 

125.  Constructive  knowledge;  liability  inferred  from. — The  doctrine 
that  knowledge  of  abnormal  dangers,  which  a  master  might  have  ac- 
quired by  the  exercise  of  reasonable  care,  stands,  as  an  element  of  lia- 
bility, upon  precisely  the  same  footing  as  actual  knowledge,  is  well 
established. 

"It  is  the  master's  duty  to  be  careful  that  his  servant  is  not  induced 
to  work  under  a  notion  that  tackle  or  machinery  is  staunch  and  secure, 
when  in  fact  the  master  knows,  or  ought  to  know,  that  it  is  not  so,  and 
if,  from  any  negligence  in  this  respect  damage  arises,  the  master  is 
responsible."^ 

The  question  is  not  whether  the  master  believes  that  the  materials 
furnished  by  him  are  free  from  defects,  but  whether  he  is  justified 
in  such  a  belief.^ 

It  is  the  duty  of  the  employer  to  "furnish  appliances  free  from 
defects  discoverable  by  the  exercise  of  ordinary  care."* 

"The  master  is  chargeable,  not  only  with  such  knowledge  as  he  ac- 
tually has,  but  also  with  that  which  he  ought  to  have,  by  the  exercise 
of  reasonable  care  and  diligence  on  his  part  in  the  performance  of  his 
duties  as  master."* 

"Where  knowledge  is  essential  to  charge  the  master,  negligent  ig- 
norance is  equivalent  to  knowledge."^ 

The  implied  agreement  of  a  master  is  that  the  implements  and  ma- 
chinery furnished  for  the  use  of  his  servants  "are  sound  and  fit  for 
the  purpose  intended,  so  far  as  ordinary  prudence  can  discover."® 

"Knowledge  may  be  established  by  showing  actual  cognizance  of 
the  defect,  or  knowledge  imputed  from  the  opportunities  for  actual 

where  there  was  a  duty  to  inquire,  and  "  Texas    £    P.     R.    Co.    v.    Archibald 

proper  inquiry  would  have  procured  in-  (1897)    170  U.   S.   665,  42  L.  ed.   1188, 

formation,  constitutes  negligence.  Ches-  18  Sup.  Ct.  Eep.  777. 

apeake  &  N.  R.  Co.  v.  VenaUe    (1901)  *  Houston    v.  Brush     (1894)     66    Vt. 

23  Ky.  L.  Rep.  427.  63  S.  W.  35.  331,  29  Atl.  380. 

^Paterson\.  Wallace    (1854)    1  Macq.  '■  Schmidt  \.  Block   (1886)   76  Ga.  823, 

H.  L.  Ca.s.   748,  751    (quoted  as  "recog-  referring    to    2    Thomp.    Neg.   p.   994; 

iiized  law"  in   Berdler  v.  Buck's  Stove  Sheann.  &  Redf.  Neg.  §  93 ;  Ocean  S.  S. 

&  Ranqe  Co.   [1896]    136  Mo.   3,  37   S.  Go.  v.  Mattheios   (1890)   86  Ga.  418,  12 

W.  115).  S.  E.  632. 

'Roberts  v.   Smith    (1857)    2  Hurlst.  'Lake  Shore  &  M.  S.  R.   Co.  v.   Mc- 

&  N.  213,  26  L.  J.  Exch.  N.  S.  319,  3  Cormick   (1881)    74  Ind.  440. 
Jur.  N.  S.  469. 
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knowledge,  arising  from  the  duty  to  observe  its  machinery  and  appli- 
ances for  the  safety  of  its  workmen."'^ 

''Evansville  d  T.  H.  R.  Co.  v.  Duel  (1866)  13  Allen,  433,  90  Am.  Dec.  210; 
(1892)  134  Ind.  156,  33  N.  E.  355.  See  Holden  v.  FiicUurg  R.  Go.  (1880)  129 
also  the  following  eases,  to  the  same  ef-  Mass.  268,  37  Am.  Rep.  343 ;  Arkerson 
feet:  Feltham  v.  England  (1865)  4  v.  Dennison  (1875)  117  Mass.  407; 
Fost.  &  F.  460;  1Fe66  v.  Rennie  (1865)  Davis  v.  Detroit  &  M.  R.  Go.  (1870)  20 
4  Fost.  &  F.  608 ;  Union  P.  R.  Co.  v.  Mich.  105,  4  Am.  Rep.  364 ;  Cook  v.  St. 
Daniels  (1893)  152  U.  S.  684,  sub  nom.  Paul,  M.  &  M.  R.  Co.  (1885)  34  Minn. 
Union  P.  R.  Co.  v.  Snyder,  38  L.  ed.  45,  24  N.  W.  311;  TUel  v.  Kennedy 
597,  14  Sup.  Ct.  Rep.  756;  Northern  P.  (1901)  82  Minn.  142,  84  N.  W.  657; 
R.  Co.  V.  Herbert  (1885)  116  U.  S.  642,  Doyle  v.  Missouri,  K.  &  T.  Trust  Co. 
29  L.  ed.  755,6  Sup.  Ct.  Rep.  590;  Union  (1897)  140  Mo.  1,  41  S.  W.  255;  Bull- 
P.  R.  Go.  V.  O'Brien  (1896)  161  U.  S.  master  v.  St.  Joseph  (1897)  70  Mo. 
451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618  App.  60;  Laning  v.  New  York  C.  R.  Co. 
Affirming  (1892)  1  C.  C.  A.  354,  4  U.  S.  (1872)  49  N.  Y.  521,  10  Am.  Rep.  417; 
App.  221,  49  Fed.  538;  Louisville  &  N.  Benzing  v.  Steinway  (1886)  101  N.  Y. 
H.  Co.  V.  Johnson  (1897)  27  C.  C.  A.  547,  5  N.  E.  449;  Hesketh  v.  New  York 
367,  53  U.  S.  App.  381,  81  Fed.  679;  C.  c6  H.  R.  R.  Go.  (1899)  37  App.  Div. 
Jcnes  V.  Yeager  (1872)  2  Dill.  64,  Fed.  78,  55  N.  Y.  Supp.  898;  Dunn  v.  Gon- 
Cas.  No.  7,510;  Ocean  S.  S.  Go.  v.  Mat-  ncll  (1897)  21  Misc.  295,  47  N.  Y. 
theios  (1890)  86  Ga.  418,  12  S.  E.  632;  Supp.  185,  Affirming  (1897)  20  Misc. 
Chicago  &  A.  R.  Co.  v.  Shannon  (1867)  727,  46  N.  Y.  Supp.  684;  Cielfield  v. 
43  111.  338;  Illinois  Steel  Co.  v.  Schy-  Broivning  (1894)  9  Misc.  98,  29  N.  Y. 
manowski  (1896)  162  111.  447,  44  N.  E.  Supp.  710;  Chesson  v.  John  L.  Roper 
876;  Whitney  <i  8.  Go.  v.  O'Rourke  Lumber  Go.  (1896)  118  N.  C.  59,  23 
(1898)  172  111.  177,  50  N.  E.  242,  Af-  S.  E.  925;  Huntsinger  \.  Trexler{1897) 
firming  (1896)  68  111.  App.  487;  Pioneer  181  Pa.  497,  37  Atl.  574;  Texas  &  P.  R. 
Cooperage  Co.  v.  Romanowicz  (1899)  Co.  v.  McAtee  (1884)  61  Tex.  695; 
85  111.  App.  407,  Affirmed  in  (1900)  186  Texas  d  P.  R.  Co.  v.  Wisenor  (1886) 
111.  1,  57  N.  E.  864;  Consolidated  Coal  66  Tex.  674,  2  S.  W.  667;  Bertha  Zinc 
Co.  V.  Haenni  (1893)  146  111.  614,  35  Co.  v.  Martin  (1895)  93  Va.  791,  22  S. 
N.  E.  162;  Ooft  V.  Toledo,  St.  L.  d  E.  E.  869;  Missouri  P.  R.  Co.  v.  Henry 
C.  R.  Co.  (1887)  28  111.  App.  529;  Lafce  (1889)  75  Tex.  220,  12  S.  W.  828; 
Shore  d  M.  S.  R.  Co.  Y.  Conway  (WQH)  Texas  d  N.  0.  R.  Co.  v.  Echols 
67  111.  App.  155;  Western  Tube  Co.  v.  (1897)  17  Tex.  Civ.  App.  677,  41  S.  W. 
Polobinski  (1900)  94  111.  App.  640;  488;  Paine  v.  Eastern  R.  Co.  (1895)  91 
Chicago  &  A.  R.  Co.  v.  Merriman(l'^OO)  Wis.  340,  64  N.  W.  1005;  Purcell  Mill 
95  111.  App.  628;  Louisville,  N.  A.  d  C.  d  Elevator  Co.  v.  Eirkland  (1898)  2 
R.  Go.  V.  Buck  (1888)  116  Ind.  566,  2  L.  Ind.  Terr.  169,  47  S.  W.  311;  Alabama 
R.  A.  520,  19  N.  E.  453;  Linton  Coal  &  F.  R.  Co.  v.  Waller  (1872)  48  Ala. 
d  Min.  Co.  V.  Persons  (1894)  11  Ind.  459;  New  Orleans,  J.  d  G.  N.  R.  Go.  v. 
App.  264,  39  N.  E.  214;  Salem  Stone  Hughes  (1873)  49  Miss.  258;  Texas  d 
d  Lime  Go.  v.  Tepps  (1894)  10  Ind.  P.  R.  Co.  v.  Harrington  (1884)  62  Tex. 
App.  516,  38  N.  E.  229;  Indiana  Nat-  597;  Texas  d  P.  R.  Go.  v.  Mallon{l885) 
ural  &  Illuminating  Gas  Go.  v.  Marshall  65  Tex.  115;  American  Wire  Nail  Go. 
(1898)  22  Ind.  App.  121,  52  N.  E.  232;  v.  Connelly  (1893)  8  Ird.  App.  398,  35 
Locke  V.  Sioux  City  d  P.  R.  Go.  (1877)  N.  'E.  721;  Neilon  v.  Kansas  City,  St. 
46  Iowa,  109;  Chicago,  K.  d  W.  R.  Co.  J.  d  G.  B.  R.  Co.  (1885)  85  Mo.  599; 
V.  Blevins  (1891)  46  Kan.  370,  26  Pac.  Kcrlin  v.  Chicago,  P.  d  St.  L.  R.  Go. 
687;  Ashland  Coal  &  I.  R.  Co.  v.  Wal-  (1892)  50  Fed.  185,  and  the  cases  gen- 
lace  (1897)  101  Ky.  626,  42  S.  W.  744,  erally  which  are  cited  in  the  following 
Rehearing  reported  in  (1897)  101  Ky.  subdivisions  of  the  present  chapter. 
644,  43  S.  W.  207;  Kentucky  G.  R.  Go.  The  cases  dealing  with  the  master's 
V.  Carr  (1897)  19  Ky.  L.  Rep.  1172,  43  constructive  knowledge  of  the  servant's 
S.  W.  193;  McOhee  v.  Bell  (1897)  19  incompetency  are  collected  in  chapter 
Ky.  L.  Rep.  267,  38  S.  W.  702;  Shanny   xiii.,  post. 

V.  Androscoggin  Mills  (1876)  66  Me.  It  has  been  expressly  determined  that 
420;  Norfolk  &  W.  R.  Co.  v.  Hoover  where  the  instrumentality  which  causes 
(1894)  79  Md.  253,  25  L.  R.  A.  710,  29  the  servant's  injury  is  a  vicious  animal 
Atl.   994 ;    Oilman    v.    Eastern    R.    Co.    belonging  to  the  category  known  as  "do- 
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The  instructions  to  the  jury,  in  an  action  for  injuries  caused  by 
abnormal  dangers,  should  be  in  conformity  with  this  doctrine.* 

The  boundary  line  between  the  constructive  knowledge  which 
may  be  attributed  to  the  master  from  the  standpoint  adverted  to  in 
the  foregoing  paragraph,  and  from  the  standpoint  of  his  duty  in  re^ 
gard  to  the  nctual  examination  of  the  instrumentalities,  is  not  always 
easy  to  define.  But  tlie  exigencies  of  a  logical  classification  seem  to 
render  it  expedient  that  the  duty  to  observe  the  daily  operation  of  the 
instrumentalities,  and  to  estimate  the  relation  of  certain  extraneous, 
scientific  facts  to  that  operation,  should  be  distinguished  from  the  duty 
to  institute  a  minute  investigation  into  the  actual  condition  of  those 
instrumentalities  with  a  view  to  ascertaining  whether  they  are  ef- 
ficient or  are  not  efiicient.     The  necessity  for  some  such  differentia- 


mestie,"  the  master  cannot  avail  him- 
self of  the  rule  which  disables  strangers 
from  recovering  damages  from  the  own- 
er of  such  an  animal  unless  he  is  shown 
to  have  had  actual  knowledge  of  its  evil 
propensities.  That  rule  is  based  on  the 
fact  that  the  owner  was  not  instrumen- 
tal in  placing  the  injured  party  in  dan- 
ger, and  does  not  apply  to  a  servant,  be- 
cause he  is  not  a  mere  volunteer.  He 
is  required  by  his  master  to  assume  the 
danger  which  the  existence  of  vicious 
and  uncurbed  propensities  implies,  and 
if  the  master  could,  by  the  exercise  of 
reasonable  care,  know  of  the  existence 
of  such  propensities,  his  actual  ignor- 
ance of  them  is  no  excuse  in  law. 
George  H.  Hammond  Co.  v.  Johnson 
(1893)    38  Neb.  ?W,  56  N.  W.  967. 

'  An  instruction  is  erroneous  which 
absolves  an  employer  from  liability 
"unless  he  knew  of  the  defects"  which 
caused  the  injury.  Bier  v.  Standard 
Mfg.  Co.  (1889)  130  Pa.  446,  18  Atl. 
637;  Homlon  v.  Brush  (1894)  66  Vt. 
331,  29  Atl.  380;  Wedgwood  v.  Chicago 
&  IV.  W.  R.  Co.  (1878)  44  Wis.  44; 
Chicago  d  A.  R.  Co.  v.  Shannon  (1867) 
43  111.  33.  A  requested  charge,  to  the 
effect  that  negligence  cannot  be  inferred 
from  tl.e  existence  of  a  defect  "not 
brought  to  the  notice"  of  the  defendant, 
should  not  be  given  without  informing 
the  jury  that  this  is  only  true  if  "no- 
tice" is  meant  to  include  "constructive" 
as  well  as  "actual"  notice.  Tslewton  v. 
Vulcan  Iron  Works  (1901)  199  Pa. 
646,  49  Atl.  339.  It  is  not  error  to  re- 
fuse an  instruction  asked  by  the  de- 
fendant, that  he  was  entitled  to  reason- 
able notice  of  the  existence  of  the  defect 
complained  of,  and  an  opportunity  aft- 


er such  notice  to  repair  the  same,  inas- 
much as  such  an  instruction  entirely 
omits  to  refer  to  the  liability  of  the  de- 
fendant, supposing  that  the  latter 
might,  by  the  exercise  of  reasonable 
care,  have  known  of  the  defect.  Sweat 
V.  Boston  £  A.  R.  Co.  (1892)  156  Mass. 
284,  31  N.  E.  296.  The  following  in- 
structions have  been  held  correct:  That 
a  servant  has  a  right  to  recover  on 
proof  that  the  injury  was  occasioned  by 
the  use  of  defective  machinery,  and  that 
the  master  was  aware  of  the  defect,  oi 
that  the  exercise  of  reasonable  care 
would  have  disclosed  it.  Elliott  v.  St. 
Louis  &  I.  M.  R.  Co.  (1878)  67  Mo. 
272.  That,  if  the  jury  "believe  from  the 
evidence  that  the  defendant  knew  of 
such  defects,  if  any  existed,  and  are 
proved  by  the  evidence,  and  that  the 
existence  of  such  defects  constituted 
negligence  on  the  part  of  the  defendant, 
and  in  the  exercise  of  ordinary  care  and 
diligence  the  defendant  could  have 
known  of  and  repaired  them,  then  the 
defendant  is  liable  therefor."  Peoria, 
D.  &  E.  R.  Co.  V.  Hardwick  (1892)  48 
111.  App.  562.  That,  if  the  jury  find 
that  the  injuries  were  the  result  of  the 
defects  in  question ;  that  the  employer 
knew  of  such  defects,  or  might  have 
knoAvn  of  them  by  the  use  of  such  care 
as  a  person  of  ordinary  prudence  would 
have  used  under  similar  circumstan- 
ces ;  and  that  deceased  did  not  know  of 
such  defects  and  could  not  have  known 
of  them  by  the  use  of  ordinary  care  and 
prudence, — ^the  plaintiff  is  entitled  to 
recover.  Missouri  P.  R.  Co.  v.  Henry 
(1889)  75  Tex.  220,  12  S.  W.  828; 
Herdler  v.  Buck's  Stove  cE  Range  Co. 
(1896)    136   Mo.   3,   37    S.   W.    115. 
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tion  is  shown  by  the  fact  that  the  law  will  sometimes  deduce  an  obliga- 
tion to  make  an  inspection  from  the  fact  that  the  employer,  availing 
himself  of  the  sources  of  information  to  which  the  former  duty  re- 
quires him  to  have  recourse,  has  arrived  at  the  knowledge  of  certain 
matters  which  would  put  a  careful  man  upon  further  inquiry.^  An 
attempt  has  accordingly  been  made  in  this  chapter  and  the  next  to  dis- 
tribute the  decisions  reviewed,  with  due  reference  to  the  distinct  ob- 
ligations just  mentioned. 

126.  Absence  of  constructive  knowledge;  liability  negatived  by. — 
The  correlative  of  the  proposition  stated  in  the  preceding  section  is 
that  a  servant  cannot  recover  for  injuries  caused  by  abnomially  dan- 
gerous conditions,  unless  he  proves  that  the  existence  of  those  condi- 
tions was  either  actually  known  to  the  master,  or  would  have  been 
known  to  him  if  he  had  exercised  that  degree  of  watchfulness  which 
he  was  bound,  as  a  prudent  man,  to  exercise  under  the  given  circum- 
stances.^    Manifestly,  this  is  merely  one  of  the  forms  in  which  it  is 

°  Take,  for  example,  such  statements  but  that  it  was  known,  or  might  by  the 
as  tho!  following:  "Where  it  is  proved  exercise  of  due  skill  and  attention  have 
that  there  was  a  defect,  and  that  defect  been  known,  to  the  "defender."  Weems 
was  obvious,  and  on  its  face  showed  v.  Mathieson  (1861)  4  Macq.  H.  L.  Cas. 
that  it  had  existed  long  enough  before  215  (p.  222).  If  the  injury  arises  from 
the  injury  to  have  been  discovered  by  a  defect  or  insufficiency  in  the  machin- 
the  master  in  the  exercise  of  ordinaiy  ery  or  implements  furnished  to  the  serv- 
diligence,  it  is  at  once  apparent  that,  if  ant  by  the  master,  knowledge  of  the  de- 
the  master  did  not  know  of  it,  he  might  feet  or  insufficiency  must  be  brought 
have  known,  and  that  he  failed  in  his  home  to  the  master,  or  proof  given  that 
duty  to  inspect  and  know."  Ocean  8.  S.  he  was  ignorant  of  the  same,  through 
Go.  V.  Matthews  (1890)  86  Ga.  418,  12  his  own  ifegligence  and  want  of  proper 
S.  E.  632.  It  is  not  error  to  refuse  to  care;  in  other  words,  it  must  be  shown 
direct  a  verdict  for  a  defendant,  where  that  he  either  knew  or  ought  to  have 
the  plaintiff  has  offered  evidence  to  the  known  of  the  defects  which  caused  the 
effect  that  the  timbers  of  a-  bridge  which  injury.  Wright  v.  New  York  C.  B.  Go. 
gave  way  were  decayed  on  the  surface  (1862)  25  N.  Y.  562.  "It  is  not  negli- 
to  such  an  extent  that  a  reasonably  gence  in  the  master  if  the  tool  or  ma- 
careful  inspection  ought  to  have  discov-  chine  breaks,  whether  from  an  internal, 
ered  the  wealcness.  Ghicago  G.  W.  R.  original  fault  not  apparent  when  the 
Go.  V.  Healy  (1898)  30  C.  C.  A.  11,  57  tool  or  machine  was  at  first  provided, 
U.  S.  App.  513,  86  Fed.  245.  See  also,  or  from  an  external,  apparent  one  pro- 
as illustrating  this  aspect  of  the  sub-  duced  by  time  and  use,  not  brought  to 
ject,  St.  Louis,  I.  M.  &  8.  R.  Go.  v.  the  master's  knowledge.  These  are  the 
Higgins  (1890)  53  Ark.  458,  14  S.  W.  ordinary  risks  of  the  employment  which 
653.  the   servant  takes   upon   himself."    Ba- 

'  To  support  an  allegation  of  negli-  leer  v.  Allegheny  R.  Go.  (1880)  95  Pa. 
gence  on  the  part  of  the  employer  with  211,  40  Am.  Eep.  634.  "If  the  servant 
reference  to  insufficient  strength  or  con-  claims  damages  from  the  master  for  in- 
struction of  some  portion  of  a  machine,  juries  received  on  account  of  defective 
and  its  being  unskilfully  applied  to  the  premises,  buildings,  machinery,  or  ap- 
purpose  of  sustaining  a  weight,  "it  plianees,  he  must  allege  and  prove  that 
would  be  necessary,  not  only  to  show  the  unfitness  or  the  defect  which  caused 
that  this  machine  had  been  insufficient,  the  injury  was  known  to  the  master,  or 
but  to  show  that  this  deficiency  did  not  was  such  as,  with  reasonable  diligence 
arise  from  any  inherent,   secret  defect,  and  attention  to  his  business,  he  ought 
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possible  to  state  the  comprehensive  principle  that  the  master  is  not 

liable  if  tlie  instrumentality  which  caused  the  injury  would  have  been 

to  have  known."  Pittsburgh,  G.  dc  St.  which  was  being  excavated,  and  sent  an- 
L.  R.  Go.  V.  Adams  (1886)  105  Ind.  other  employee,  who  had  supervision  of 
151,  5  N.  E.  187.  "When  there  is  no  the  work,  to  another  place,  although  the 
notice  to  the  master  of  defects,  and  no  latter  was  apparently  reluctant  to  leave 
blajne  imputable  in  not  discovering  the  hole,  the  defendant  having  no  rea- 
them,  he  is  not  liable  if  injury  results  son  to  suppose  that  the  safety  of  any- 
to  his  employee  therefrom."  St.  Louis,  one  was  dependent  on  his  continuing 
I.  M.  &  S.  R.  Go.  V.  Harper  (1884)  44  the  work)  ;  Johnson  v.  Holmes  (1899) 
Ark.  524.  173  Mass.  514,  53  N.  E.  1000  (remedy 
It  is  unnecessary  to  attempt  to  make  applied  to  a  sailor's  frostbite  proved  in- 
out  a  complete  list  of  all  the  aases  in  effective;  ship  owner  not  chargeable 
which  a  principle  of  this  elementary  with  knowledge  that  there  was  a  supe- 
character  has  been  recognized.  In  those  rior  one);  G4rard  v.  Griswold  (1900) 
cited  below,  it  has  been  applied  in  state-  177  Mass.  57,  58  N.  E.  179  (water 
tncnts  relating  to  dangerous  instrumen-  gauge  on  boiler  burst;  Doyle  v.  St. 
talities  of  an  inorganic  nature.  Honner  Paul,  M.  &  M.  R.  Go.  (1889)  42  Minn. 
V.  Illinois  G.  R.  Go.  (1854)  15  111.  550  79,  43  N.  W.  787  (employee's  foot 
(iron  bar  used  to  operate  turntable  caught  by  a  splinter  on  the  inside  of  a 
broke)  ;  Chicago  d  A.  R.  Go.  v.  Piatt  railroad  track  or  rail)  ;  Murphy  v. 
(1878)  89  111.  141  (defective  ladder  on  Great  Northern  R.  Go.  (1897)  68  Minn, 
railway  car)  ;  Ghicago  &  N.  R.  Go.  v.  526,  71  N.  W.  662  (servant's  foot 
Scheuring  (1879)  4  111.  App.  533;  caught  by  loose  block  in  an  angle  of  the 
Louisville,  E.  &  St.  L.  Consol.  R.  Go.  track  braces)  ;  Doyle  v.  St.  Paul,  M.  & 
V.  Allen  (1893)  47  111.  App.  465  (de-  M.  R.  Go.  (1889)  42  Minn.  79,  43  N.  W. 
fective  tool,  originally  in  good  condi-  787  (defective  rail)  ;  Memphis  &  G.  R. 
tion);  Peoria,  D.  &  E.  R.  Go.  v.  Hard-  Co.  v.  Thomas  (1875)  51  Miss.  637  (de- 
loiok  (1893)  53  111.  App.  161  (loose  fective  switch );.  OoDei/  v.  Hannibal  d 
plank  in  crossing  struck  footboard  of  St.  J.  R.  Go.  (1885)  86  Mo.  635;  Elli- 
engine)  ;  Myers  v.  American  Steel  vtt  v.  St.  Loxiis  d  I.  M.  R.  Go.  (1878) 
liarge  Go.  (1896)  64  111.  App.  187;  67  Mo.  272;  HoUenbeck  v.  Missouri  P. 
Chicago  d  E.  R.  Go.  v.  Bw7cops/i;i(1897)  R.  Go.  (1897)  141  Mo.  97,  38  S.  W.  723, 
72  111.  App.  22  (defective  roadbed)  ;  41  8.  W.  887  (small  ditch  in  track, 
Pittsburgh,  G.  d  St.  L.  R.  Co.  v.  Adams  dangerous  to  couplers)  ;  Krampe  v.  St. 
(1885)  105  Ind.  151,  5  N.  E.  187  (de-  Louis  Brewing  Asso.  (1894)  59  Mo. 
fective  rail);  Kitteringham  v.  Sioux  App.  277;  Essex  County  Electric  Co.  v. 
City  d  P.  R.  Co.  (1883)  62  Iowa,  285,  Kelly  (1894)  57  N.  J.  L.  100,  29  Atl. 
17  N.  W.  585  (use  of  a  certain  kind  of  427  (electric  light  pole  broke)  ;  Faulk- 
oil  caused  the  formation  of  a  poisonous  ner  v.  Erie  R.  Co.  (1867)  49  Barb.  324 
substance  on  the  brass  work  of  a  car  (defective  bridge)  ;  Hoskins  v.  Stewart 
wheel);  Atchison,  T.  &  S.  F.  R.  Co.  v.  (1890)  57  Hun,  380,  10  N.  Y.  Supp. 
^Vagncr  (1885)  33  Kan.  660,  7  Pac.  833  (contractor  for  the  building  of  a 
204  (defective  spring  in  drawbar)  ;  sewer  is  not  liable  for  the  death  of  a 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Swarts  workman,  caused  by  the  caving-in  of  a 
( 1897 )  58  Kan.  235,  48  Pac.  953 ;  Cher-  bank,  which  resulted  from  the  bursting 
okee  &  P.  Goal  d  Min.  Go.  v.  Britton  of  one  or  other  of  two  water  pipes  run- 
(1896)  3  Kan.  App.  292,  45  Pac.  100  ning  parallel  with  and  within  2  feet  of 
(rock  fell  from  roof  of  mine  tunnel)  ;  the  sewer,  filling  the  trench  with  water, 
Nason  V.  West  (1886)  78  Me.  253,  3  where  the  existence  of  one  of  such  pipes 
Atl.  911  (recently  built  oven  fell  in)  ;  was  altogether  unknown  to  the  defend- 
Gowan  v.  Umbagog  Pulp  Co.  (1897)  91  ant,  and  he  was  not  aware  that  the 
Me  26,  39  Atl.  340;  O'Neil  v.  O'Leary  other,  although  laid  by  him,  was  de- 
(1895)  164  Mass.  387,  41  N.  B.  662  fective,  and  there  was  no  negligence  in 
(master  not  liable  for  injuries  to  an  the  manner  of  bracing  the  bank)  ;  Mo- 
employee  from  an  explosion  of  a  blast  ran  v.  Racine  Wagon  Co.  (1893)  74 
which  he  was  justified  in  believing  had  Hun,  454,  26  N.  Y.  Supp.  852  (defective 
been  before  exploded,  because  he  sent  elevator);  White  v.  Eidlitz  (1897)  19 
the   employee   to   work   about   the   hole  App.  Div.  256,  46  N.  Y.  Supp.  184  (ele- 
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considered  by  a  careful  man  a  proper  one  to  use  at  the  time  when  the 
accident  happened.^     A  master,  accordingly,  is  said  not  to  be  liable 

vator  fell,  owing    to    fact    that  planks  Barge  Co.     (1896)     64    111.    App.    187; 

"were  lying  across   the  well);   Riker  v.  Bannon  v.  Sanden    (1896)    68   111.  App. 

Kcw  York.  0.  d  W.  R.   Co.    (1901)    64  164;    Columius,  C.    &    I.    C.  B.   Co.  v. 

App.  Div.  3.57,  72  N.  Y.  Supp.  168  (tele-  Troesch    (1873)    68    111.     545,     18   Am. 

graph  pole  fell)  ;  Schorning  v.  Knicker-  Rep.  578;  Ohio  Valley  B.  Co.  v.  McKin- 

bocker  Ice  Co.    (1891)    38  N.   Y.   S.  R.  ley    (1895)    17  Ky.  L.  Rep.   1028,  33  S. 

27,  13  N.  Y.  Supp.  434  (slat  in  wooden  W.   186;    Wells  v.   Coe    (1886)    9  Colo. 

ladder  gave  way)  ;    Stuber  v.   MoEntee  159,    II   Pac.   50;   Doing  v.   New   York, 

(1892)  47  N.  Y.  S.  R.  294,  19  N.  Y.  0.  d  W.  R.  Go.  (1893)  73  Hun,  270, 
Supp.      900;      Prentice     v.      Wellsville  26  N.  Y.   Supp.  405;   Prentiss  v.  Kent 

(1893)  50  N.  Y.  S.  R.  557,  21  N.  Y.  Furniture  Mfg.  Co.  (1886)  63  Mich. 
Supp.  820  (composition  of  explosive  478,  30  N.  W.  109;  Smyly  v.  Glasgow 
changed  by  manufacturer)  ;  Geoghegan  £  L.  Steam  Packet  Co.  (1868)  16  Week. 
V.  Atlas  8.  8.  Go.  (1893)  3  Misc.  224,  Rep.  483;  North  8henandoah  Go.  v. 
22  N.  Y.  Supp.  749  (want  of  proper  ap-  Fallover  (1873)  4  A.  J.  Rep.  (Victor- 
pliance  to  close  opening  in  ship's  side)  ;  ia)  109;  Dugal  v.  People's  Bank 
Maitland  v.  Cleveland,  L.  &  W.  R.  Go.  (1899)    34  N.  B.  581. 

(1896)    3  Ohio  Legal  News,  289    (inju-  The  cases   in  which  the  subject-mat- 

ries  caT'^^ed  by  poisonous  gases)  ;   Wad-  ter  was  a  servant  are  collected  in  chap- 

dell  V.  8im.oson    (1886)    112  Pa.  567,  4  ter  xiil.,  post. 

Atl.      725     (defective     construction      of  Cases  are  not  wanting  in  which  the 

gangway  in  mine)  ;   Glough  v.  Hoffman  principle  that  fault  cannot  be  imputed 

(1890)    132  Pa.  626,  19  Atl.  299   (well-  to  the  master  unless  he  had  notice  of 

hole  left  uncovered)  ;    Mixter  v.   Impe-  the   existence   of    the    conditions    from 

rial   Coal   Co.    (1893)    152   Pa.   395,   25  which     the     servant's     injury    resulted 

Atl.    587    (defective    brake)  ;    Moore  v.  seems  to  have  been  ignored,  and  liabil- 

Pcnnsylvania    R.    Co.     (1895)    167    Pa.  ity  imposed  upon  evidence  which  merely 

495,  31  Atl.  734  (timber  of  trestle  which  showed    that    those    conditions   existed, 

plaintiff  was  taking  down  gave  way)  ;  See,  for  example,  the  following :  if oCrav 

Toohey  v.  Equitable  Gas  Co.   (1897)179  v.  Galveston,  E.  &  8.  A.  R.  Go.   (1896) 

Pa.  437,  36  Atl.  314;  Corcoran  v.  Wana-  89  Tex.    168,   34   S.   W.   95;    Bonner  v. 

maker    (1898)    185    Pa.    496,     39    Atl.  Glenn    (1891)    79    Tex.    531,    15  S.   W. 

1108   (proprietor  of  a  laundry  is  not  li-  572;   Taylor,  B.  &  E.  R.  Co.  v.  Taylor 

able  for  the  damages  accruing  to  a  serv-  (1890)    79    Tex.     104,     14    S.   W.   918; 

ant  for  loss  of  her  sight  by  poisoning  Texas  P.    R.    Go.    v.  White    (1891)    82 

from  fumes  of  acids  used  in  the  laundry,  Tex.  543,  18  S.  W.  478 ;   Texas  d  P.  R. 

where  he  did  not  know  that  the  use  of  Go.   v.   Grow    (1893)    3  Tex.   Civ.  App. 

the  acids  would  produce  such  results)  ;  266,   22   S.   W.   928;   Engstrom  v.  Ash- 

Eouston  d    T.    G.    R.    Go.    v.    Dunham  land  Iron  d  8.  Go.   (1894)   87  Wis.  166, 

(1878)     49    Tex.    181    (defective  road-  58  N.  W.  241;  Kennedy  v.  Lake  Supe- 

bed)  ;   Pippin  v.   Sherman,   S.   &   S.   R.  rior  Terminal  d  Transfer  li.  Go.   (1896) 

Co.    (1900;    Tex.   Civ.   App.)    58   S.   W.  93  Wis.  32,  66  N.  W.  1137;  Darling  v. 

961    (lever  of  turntable  broke)  ;  SchuUz  New   York,  P.  d  B.  R.   Go.    (1892)    17 

V.   Chicago  d  N.  W.  R.   Go.    (1887)    67  R.  I.  708,  16  L.  R.  A.  643,  24  Atl.  462; 

Wis.   616,   58  Am.  Rep.  881,  31   N.  W.  Oorham  v.  Kansas    City  d    8.    R.    Co. 

321   (railway  company  not  bound  to  dis-  (1892)    113  Mo.  408,  20  S.  W.  1060. 

continue  a  certain  method  of  loading  a  But   doubtless   the   language  used   in 

tender,  when  there  is  no  reason  to  re-  these  cases    is    to    be  explained  by  the 

gard    it    as    unsafe)  ;   Eobbs  v.   Stauer  fact  that  no  question  was  raised  as  to 

(1885)    62    Wis.     108,    22   N.  W.   153;  the  master's  possession    of    the    knowl- 

Loonam    v.    Brockway     (1864)    3  Robt.  edge  demanded  by  the  law,  and  the  at- 

74,  28  How.  Pr.  472;   Goltz  v.  Milwau-  tention  of  the  court  was  therefore  fixed 

kce,  L.  S.  &  W.  R.  Co.   (1889)    76  Wis.  more  particularly  upon  the  material  re- 

136,   44   N.   W.   752;    Klupp   v.    United  suits  of  his  negligence. 

Ice  Lines  (1891)  39  N.  Y.  S.  R.  782,  15  ''See  McAvoy  v.  Pennsylvania  Woolen 

Supp.   597;   Myers  v.    American    Steel  Co.   (1891)    140  Pa.  1,  21  Atl.  246. 
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where  the  defect  was  "secret,"^  or  "latent,"*  or  "occult,"^  or  "not  ap- 
parent,"® or  "not  visible,"^  or  "  not  discoverable  on  inspection,"*  or 
"not  visible  on  examination."^  It  has  also  been  laid  down  that  no 
culpability  is  predicable,  "where  the  most  careful  scrutiny  would  not 
have  disclosed  the  defect;"-'"  or  "where  the  appliance  was  apparently 
in  sound  or  good  condition;"  ^^  or  "where  no  weakness  was  apparent 
to  ordinary  observation;"^^  or  "where  there  were  no  indications  of 
danger  ;"^^  or  where  there  was  nothing  to  "suggest  a  suspicion"  of 
unsoundness  ;-'*  or  "to  lead  the  master  to  suppose  that  there  was  any 
abnormal  danger. "^^     Injuries  due  to  conditions  of  this  character 

'  Weems     v.      Mathieson      (1861)      4  which  could  not  be  seen  either  before  or 

Macq.  H.  L.  Cas.  215.  after    the     cable     was     placed    in    the 

^Probst  V.  Dclamater   (1885)    100  N.  socket). 
Y.  266,   3  N.  E.   184;   McClain  v.  Hen-        'Texas  &  P.  R.  Co.  v.  Patton   (1894) 

derson  (1898)   187  Pa.  283,  40  Atl.  985;  9  C.  C.  A.  487,  23  U.  S.  App.  319,  61 

Kinney  v.   Gorhin    (1890)    132  Pa.  341,  Fed.    259     (step    of    locomotive  turned, 

19  Ati.   141;  Sanden  v.  Bannon   (1899)  when  fireman  was  alighting)  ;  Lyons  v. 

85  111.  App.  17    (concealed  knot  in  tim-  Knowles      (1893;     Cal.)     32     Pac.    883 

ber)  ;     Martin    v.    Highland  Park  Mfg.  (hook  brol<e,  owing  to  crystallization  of 

Co.   (1901)    128  N.  C.  264,  38  S.  E.  876  iron). 

(sliver  of  steel  flew  off  a  hammer);  "  McAvoy  v.  Pennsylvania  Woolen  Co. 
Jones  V.  Chicago,  St.  P.  M.  <£  0.  B.  Go.  (1891)  140  Pa.  1,  21  Atl.  246  (defect 
(1900)  80  Minn.  488,  49  L.  R.  A.  640,  caused  the  handle  of  a  fork  on  which 
83  N.  W.  446.  According  to  one  court,  plaintiff  was  leaning  to  break).  As  to 
"latent  defects  are  such  as  the  master,  the  sufficiency  of  the  inspection  or  ex- 
by  the  exercise  of  care,  might  have  dis-  amination  which  will  absolve  the  mas- 
covered,  and  must  not  be  confounded  ter,  see  next  chapter, 
with  hidden  defects,  which  even  great  "  Essex  County  Electric  Co.  v.  Kelly 
care  on  the  part  of  the  master  would  (1894)  57  N.  J.  L.  100,  29  Atl.  427 
not  disclose  to  him.''     Flijnn  v.   Union  (pole  broke). 

Bridge    Co.    (1890)    42   Mo.   App.     531.        ^  The  Flowergate    (1887)    31  Fed.  762 

But  this  seems  to  be  a  wholly  unneces-  (eyebolt  countersunk  in  the  deck  of  a 

pary,    and    perhaps    unwarrantable,  re-  ship  gave  way  owing  to  a  fracture  be- 

finement.  low  the  surface  of  the  deck)  ;  Kelley  v. 

'Waldenv.  Finch   (1872)   70  Pa.  460.  Forty-Second  Street,  M.  &  St.  N.  Ave. 

'Nelson    v.    Allen    Paper   Car-Wheel  It.    Co.    (1890)    58   Hun,   93,    11    N.   Y. 

Co.   (1886)   29  Fed.  840.  Supp.  344    (defective  force  pump). 

''Bradbury  v.  Kingston  Coal  Co.  ^"^ Doyle  v.  White  (1899)  159  N.  Y. 
(1893)  157  Pa.  231,  27  Atl.  400  (re-  548,  54  N.  E.  1090,  Affirming  (1896)  9 
covery  denied  where  the  breaking  of  a  App.  Div.  521,  41  N.  Y.  Supp.  628. 
wire  pin  caused  an  engineer  to  lose  con-  ^- M'Intyre  v.  Reily  (1859)  22  Sc. 
trol  of  the  throttle  of  his  engine,  re-  Sess.  Cas.  2d  series,  347  (brick  work 
suiting  indirectly  in  an  injury  to  a.  connected  with  a  boiler  fell)  ;  South- 
miner  descending  the  shaft  of  a  mine;  west  Virginia  Improv.  Co.  v.  Andrew 
but  the  wire  pin  had  for  seven  years  (1889)  86  Va.  270,  9  S.  E.  1015  (rock 
continuously  and  successfully  served  its  in  mine  fell). 

use  without  any  change,  repair,  substi-        ^^  Erskine  v.  Chmo  Valley  Beet-Sugar 

tulion,  or  visible  defect,  and  it  gave  no  Co.    (1895)    71  Fed.  270   (rope)  ;  Kelley 

external  indication  of  defect  up  to  the  v.  Forty-Second  Street,  M.  <£  St.  N.  Ave. 

time    of    the    accident,    and    no    defect  R.  Go.    (1890)    58    Hun,    93,  11    N.  Y. 

therein  was  visible  or  known  to  the  en-  Supp.  344;  Indianapolis,  B.  &  W.  R.  Go. 

gjneer,   the  mine   inspector,   or  the  em-  Y.^Toy   (1879)    91  111.  474,  33  Am.  Rep. 

plover.     Quintana  v.  Consolidated  Kan-  57. 

sas  City  Smelting  &  Ref.  Co.   {\SQ6)   U       ^'Wright    v.     Dunlop    (1893)    20    Sc. 

Tex   Civ   App.  347,  37  S.  W.  369 (break-  Sess.    Cas.    4th    series,    363    (scaffold). 

ing  of  the   cable   was   due  to   a  defect  Simpler  phraseology  is  found  in  Regan 
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are  sometimes  described  as  "unforeseen  accidents."^^  As  to  the  con- 
ception implied  in  this  and  similar  epithets,  see,  further,  subdivision 
C  of  this  chapter. 

A  similar  doctrine  is,  of  course,  also  available  in  the  master's  fa- 
vor, where  the  negligence  alleged  is  in  regard  to  the  mere  use  or  man- 
agement of  the  instrumentalities  by  any  coservant  for  whose  defaults 
the  master  is  responsible  in  the  jurisdiction  Avhere  the  cause  of  action 
arose.  ^^ 

As  to  the  rule  that  an  employer  cannot  be  held  liable  as  for  a  breach 
of  his  duty  to  instruct  unless  he  knew,  actually  or  constructively,  that 
the  servant  was  unable  to  comprehend  the  danger  of  his  work  without 
instruction,  see  the  cases  cited  in  chapter  xvi.^  post.  The  propriety 
of  refusing  to  predicate  a  breach  of  the  duty  to  warn  a  servant  of  a 
danger  in  a  case  where  no  notice  of  the  existence  of  that  danger  can 
be  imputed  to  the  master  or  his  representative  results  from  the  very 
nature  of  this  duty.^^ 

Other  decisions  illustrating  the  universality  of  the  doctrine  that 
negligence  cannot  be  charged  unless  knowledge  of  the  conditions,  ac- 
tual or  constructive,  is  established,  will  be  found  in  that  part  of  the 
treatise  which  relates  to  the  master's  statutory  duties.  See,  espe- 
cially, chapter  xxxvii.^  post. 

ISTo  instruction  which  takes  due  account  of  the  doctrine  just  ex- 
plained is  subject  to  exception.^^    On  the  other  hand,  it  is  a  misdirec- 

V.  Donovan    (1893)    159  Mass.  1,  33  N.  where   reasonable .  inspection   could   not 

E.    702     (movable     steps     on    premises  have  guarded  against  the  accident,  since 

"where  servant  was  sent  to  work  were  in-  such  contingency  is  one  of  the  rislcs  as- 

securely     placed)  ;    Consolidated    Street  sumed  by  a  servant  in  his  employment. 

K.  Co.  V.  Maier    (1893)    9    Ohio    C.    C.  Goyle  v.  A.  A.  Griffing  Iron  Co.   (1898) 

268    (horses  became  excited;   no  notice  G2  N.  J.  L.  540,  41  Atl.  680,  Affirmed 

that  this  was  likely  to  occur)  ;   O'Don-  in   (1899)   63  N.  J.  L.  609,  47  L.  R.  A. 

nell  V.  Baum    (1889)    38  Mo.  App.  245  147,  44  Atl.  665,  on  the  ground  that  the 

(nonsuit   proper  where  the  defendants,  defect  was  obvious. 

on  learning  that  a  machine  needed  re-  ^''Illinois  C.  R.  Co.  v.  Stewart (\^0\) 
pairing,  acted  promptly  in  securing  a  23  Ky.  L.  Rep.  637,  63  S.  W.  596 (where 
competent  machinist  to  put  it  in  order,  the  question  was  whether  an  engineer 
and  there  was  no  reason  to  suppose  that  saw  or  ought  to  have  seen  that  a  switch- 
he  had  not  done  his  work  effectively),  man  had  fallen  from  the  running 
"  Kelley  v.  Forty-Second  Street,  M.  &  board)  ;  Knox  v.  Southern  R.  Co.  (1898) 
SI.  N.  Are.  R.  Co.  (1890)  58  Hun,  93,  101  Tenn.  375,  47  S.  W.  491  (where  it 
11  N.  Y.  Supp.  344;  Kelley  v.  Cable  Co.  was  held  that  the  foreman  of  a  gang  of 
(1889)  8  Mont.  440,  20  Pae.  669  (in-  engine  wipers  was  not  negligent  in  omit- 
juries  received  by  a  miner  through  ting  to  look  under  an  engine  before  giv- 
striking  his  pick  against  a  piece  of  ing  the  order  to  move  it  out  of  the 
giant  powder  in  the  loose  rock  thrown  roundhouse,  the  consequence  being  that 
down  by  a  blast).  A  master  is  not  lia-  a  wiper  was  run  over), 
ble  for  an  injury  sustained  by  a  serv-  "  See  Monies  v.  Delaware  &  B.  Canal 
ant  while  oiling  a  machine  which  sud-  Co.  (1891)  141  Pa.  632,  21  Atl.  733. 
denly  started  owing  to  the  unexplain-  '» ff  wU  v.  Hall  (1886)  78  Me.  114,  3 
able  and  sudden  displacement  of  a  bolt,  Atl.   38.     A   charge    is    not    erroneous 
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tion  to  tell  the  jury  that  the  master  is  liable  for  the  injury  if  it  was 
caused  by  the  abnormally  dangerous  condition  of  the  instrumentali- 
ties in  question,  unless  it  is  at  the  same  time  made  perfectly  clear  to 
them  that  the  servant  cannot  recover  unless  it  is  a  reasonable  deduc- 
tion from  the  evidence  that  the  master  knew,  or  ought  to  have  known, 
of  those  conditions.^"  Compare  §  25,  ante. 

No  complaint  which  alleges  in  substance  that  the  servant  received 
an  injury  owing  to  the  existence  of  conditions  which  exposed  the  serv- 
ant to  extraordinary  risks,  and  that  these  conditions  were  known, 
either  actually  or  constructively,  to  the  master,  can  be  successfully 
demurred  to.^-^  But  the  authorities  are  not  entirely  unanimous  as  to 
the  question  whether  a  complaint  is  formally  sufficient  where  it  merely 
alleges  an  injury  resulting  from  a  brea-ch  of  duty,  and  does  not  spe- 
cifically aver  notice  on  the  master's  part.     See  chapter  xlv.^  post. 

127.  Relation  of  this  doctrine  to  that  which  declares  the  master  not 
to  he  an  insurer. — The  doctrine  that  a  master  cannot  be  held  liable 
unless  it  is  shown  that  he  had  knowledge  of  the  defect  which  caused 
the  injury  is  sometimes  treated  as  being  deducible  from  the  doctrine 
(see  §§  24,  25,  ante)  that  he  does  not  insure  the  servant  against  in- 
jury from  the  perils  of  the  employment.^     The  scope  of  the  latter 


which  states  that,  in  determining  the 
question  whether  the  master  has  exer- 
cised the  care  of  an  ordinarily  prudent 
man  under  like  circumstances,  the  jury 
must  consider  whether  there  was  a  de- 
fect in  the  machinery,  of  which  the  su- 
perintendent had  notice,  and  which 
caused  the  injury  {Wiedeman  v.  Ever- 
ard)  [1900]  56  App.  Div.  358,  67  N.  Y. 
Supp.  738)  ;  or  that  a  master  is  not  lia- 
ble for  injuries  to  a  servant,  resulting 
from  a  latent  defect  in  an  appliance 
(Throckmorton  v.  Missouri,  K.  &  T.  R. 
Go.  [1896]  14  Tex.  Civ.  App.  222,  39  S. 
W.  174).  In  Durgin  v.  Munson  (1864) 
9  Allen,  396,  85  Am.  Dec.  770,  the  fol- 
lowing charge  was  objected  to:  "But 
beyond  this  the  plaintiff  must  prove 
that  it  was  gross  negligence  in  the  de- 
fendant to  employ  such  an  engine.  If 
not,  no  action  lies.  If  the  employer  is 
careful  and  does  his  duty,  if  he  employs 
skilful  men  to  buy  and  run  his  machin- 
ery, if  he  is  not  negligent  in  learning 
whether  that  machinery  is  safe  or  not, 
if  in  all  things  he  does  his  duty,  then  he 
is  not  liable  for  the  consequences  if  un- 
safe machinery  is  employed  without  his 
fault."  The  court,  however,  said:  "We 
do  not  think  that  there  was  any  such 
error  or  insufficiency  in  the  charge  of 
the  judge  as  would  eive  a  reason  for 
Vol.  I.  M.  &  S.— 18, 


setting  aside  the  verdict;  although  the 
important  considerations  that,  to  en- 
title the  plaintiflF  to  recover,  he  was 
bound  to  show  that  the  engine  was  de- 
fective, and  that  the  defendant  knew,  or 
in  the  exercise  of  ordinary  care  would 
have  known,  that  it  was  defective, 
might,  perhaps,  have  been  more  dis- 
tinctly presented  to  the  jury." 

'°  National  Enameling  &  Stamping 
Go.  V.  Brady  (1901)  i93  Md.  646,  49 
Atl.  845:  Ghicago  cC-  A.  R.  Co.  v.  Merri- 
man  (1899)  86  111.  App.  454;  Hester  v. 
JacoT)  Bold  Packing  Co.  (1900)  84  Mo. 
App.  451. 

''^Indiana  Stone  Go.  v.  Stewart (\S^?i) 
7  Ind.  App.  563,  34  N.  E.  1019;  Miller 
V.  Itasca  Cotton  Seed  Oil  Go.  (1897; 
Tex.   Civ.  App.)    41   S.  W.  366. 

'  Gutridge  v.  Missouri  P.  R.  Go. 
(1887)  94-  Mo.  468,  7  S.  W.  476;  Nel- 
son v.  Allen  Paper  Car-Wheel  Go. 
(1886)  29  Fed.  840;  Fhjnn  v.  Union 
Bridge  Go.  (1890)  42  Mo.  App.  531; 
O'Donnell  v.  Baum  (1889)  38  Mo.  App. 
245;  Couch  v.  Steel  (1854)  3  El.  &  Bl. 
402.  "The  rule  is  settled  that,  while  a 
railway  is  bound  to  use  the  degree  of 
diligence  just  stated  (i.  e.,  ordinary)  in 
furnishing  to  the  public  a  safe  roadbed, 
yet  it  is  not  an  absolute  insurer,  mid 
cannot    be    held    liable  for  defects   of 
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doctrine,  however,  is  obviously  much  wider  than  that  of  the  former, 
and  it  seems  preferable,  in  a  logical  point  of  vicAV,  to  regard  the  neces- 
sity of  proving  the  existeirse  of  actual  or  constructive  knowledge  on 
the  master's  part  as  being  an  evidential  requirement  which  is  the  con- 
sequence of  the  fact  that,  as  explained  in  the  e^irlier  sections  of  the 
chapter,  such  knowledge  is  one  of  the  essential  elements  in  the  con- 
ception of  negligence,  irrespective  of  the  relations  of  the  parties  by 
whom  and  to  whom  it  is  charged. 

128.  Doctrine  considered  with  reference  to  the  burden  of  proof. — 
The  doctrine  that  knowledge,  actual  or  constructive,  must  be  brought 
home  to  tlie  master  is  also  treated  in  some  cases  as  an  offshoot  or  corol- 
lary of  a  doctrine  which  will  be  sef erred  to  in  a  later  chapter  (xliii., 
post),  viz. J  that  negligence  cannot  be  inferred  from  the  mere  fact  that 
the  servant  was  injured.-'  The  connection  thus  traced  is  less  open  to  ex- 


which  such  diligence  would  not  inform 
it.  Actual  knowledge  of  the  defect  is 
not  necessary.  It  is  sufficient  if  the 
company  might  have  been  informed  by 
the  use  of  such  diligence  as  the  law  im- 
poses upon  it;  but  where  it  did  not 
know  and  could  not  have  informed  it- 
self of  the  defect,  we  do  not  see  bow 
it  can  be  held  responsible."  Toledo,  P. 
&  Vf.  R.  Co.  V.  Conroy  (1871)  61  111. 
162.  "An  employer  does  not  undertake 
absolutely  with  his  employees  for  the 
sufficiency  or  safety  of  the  implements 
and  facilities  furnished  for  their  work, 
but  only  for  the  exercise  of  reasonable 
care  in  that  respect;  and  where  injury 
to  an  employee  results  from  a  defect  in 
the  implements  furnished,  knowledge  of 
the  defect  must  be  brought  home  to  the 
employer,  or  proof  given  that  he  omit- 
ted the  exercise  of  proper  care  to  dis- 
cover it."  Devlin  v.  Smiih  (1882)  89 
N.  Y.  470,  42  Am.  Rep.  11.  "The  im- 
perfect connection  of  the  track  might 
have  existed  in  consequence  of  internal 
and  invisible  defects  in  the  materials 
employed,  which  had  escaped  the  clos- 
est scrutiny,  and  set  at  naught  the  ex- 
ercise of  the  utmost  care  and  diligence 
of  the  company."  Indianapolis  &  C. 
K.  Co.  V.  Love  (1858)  10  Ind.  554. 
"When  there  is  no  actual  notice  of  de- 
fects in  an  engine  of  that  character, 
and  no  personal  blame  exists  on  the 
part  of  the  master,  there  is  no  implied 
obligation  or  contract  on  his  part  that 
the  engine  is  free  from  defects,  or  that 
it  can  safely  be  used  by  the  servant." 
Noyes  v.  Smith  (1856)  28  Vt.  59,  65 
Am.  Dec.  222. 

^Beilly  v.   Campbell    (1894)    8   C.  C. 


A.  438,  20  U.  S.  App.  334,  59  Fed.  990; 
Ocean  S.  8.  Go.  v.  Mattheivs  (1890)  86 
Ga.  418,  12  S.  E.  632;  Sack  v.  Dolese 
(1890)  35  111.  App.  636;  De  Graff  v. 
NciD  York  G.  &  B.  B.  R.  Co.  (1879)  76 
N.  Y.  125 ;  Hooper  v.  Snead  Iron  Works 
(1890)  12  Ky.  L.  Rep.  483,  14  S.  W. 
542;    Chicago     Edison     Go.    v.    Moren 

(1899)  86      111.      App.     152,     Affirmed 

(1900)  185  111.  .571,  57  N.  E.  773,  but 
this  point  was  not  referred  to  ;  Klupp 
V.  United  Ice  Lines  (1891)  39  N.  Y.  S. 
R.  782,  15  N.  Y.  Supp.  597  (wooden 
tower  fell,  owing  to  rotten  condition  of 
sill)  ;  Dillon  v.  Sixth  Ave.  R.  Go. 
(1882)  16  Jones  &  S.  283.  In  The 
France  (1894)  8  C.  C.  A.  185,  20  U.  S. 
App.  212,  59  Fed.  479,  Reversing  (1893) 
53  Fed.  843,  a  steamship  was  held  not 
liable  for  injuries  to  a  iireman  engaged 
in  filling  and  hooking  bags  of  ashes  to 
a  chain  for  removal  from  the  stokehole, 
from  the  giving  way  of  the  handle  of 
an  ash  bag,  where  the  bag  was  new,  ap- 
parently sufficiently  strong,  and  no  de- 
fect had  been  observed  in  it  by  anyone, 
but  which  was  fastened  to  the  chain  by 
passing  one  of  its  two  handles  through 
the  other  and  hooking  that  handle  to 
the  chain,  without  any  reason  why  the 
hook  should  not  be  passed  through 
both;  and  the  chain  slipped  oflf  the 
drum  of  the  winch,  Jerking  the  bag  vio- 
lently so  that  the  handle  gave  way. 
The  court  based  its  decision  on  (1)  the 
general  principle  that  the  existence  of 
a  defect  is  not  necessarily  inferable 
from  the  failure  of  the  appliance;  (2) 
the  failure  of  the  plaintiff  to  prove  that 
the  defendant  knew  that  there  was  any 
danger;  and   (3)   that  the  cause  of  the 
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ception  than  that  noticed  in  the  last  section,  as  the  doctrine  which  is 
thus  taken  as  the  starting  point  is  merely  one  of  the  forms  in  which 
it  is  possible  to  state  the  principle  that  the  servant  has  the  burden  of 
establishing  the  requisite  knowledge,  for  the  reason  that  it  is  one  of 
the  essential  elements  of  negligence.^ 

129.  Abnormal  conditions  originally  created  by  causes  for  which  the 
master  is  not  responsible;  application  of  foregoing  principles  to. — 
Where  the  abnormal  conditions  which  caused  the  injury  are  shown  to 
have  been  originally  produced  by  a  cause  for  which  the  master  was 
not  responsible,  the  action  is  or  is  not  maintainable,  according  as  it 
may  appear  that  he  was  or  was  not  guilty  of  a  subsequent  and  dis- 
tinct breach  of  duty  in  having  failed  to  ascertain  the  existence  of  those 
conditions,  or  in  having  omitted,  after  discovering  them,  to  take  such 
steps  as  might  be  appropriate  for  the  protection  of  his  servants.  This 
principle  is  applicable  where  the  abnormal  conditions  resulted  from 
the  act  of  a  stranger  j^  or  of  a  fellow  servant  who  is  not  a  vice  prin- 


accident  was  apparently  the  unneces- 
sary strain  put  upon  the  appliance  by 
the  plaintiff's   coservants. 

^  The  rule  that  the  servant's  action 
cannot  be  maintained  unless  he  pro- 
duces evidence  which  goes  to  show  that 
the  failure  to  discover  the  defect  was 
due  to  the  master's  want  of  proper  care 
is  recognized  in  Gavin  v.  Rogers  (1889) 
17  So.  Sess.  Cas.  4th  series,  206;  Jones 
V.  Chicago,  St.  P.  M.  &  0.  B.  Co. (1900) 
80  Minn.  488,  49  L.  R.  A.  640,  83  N.  W. 
446;  Ohio  <£  M.  R.  Co.  v.  Dunn  (1893) 
138  Ind.  18,  36  N.  E.  702,  37  N.  E.  546; 
Hood  V.  Argonaut  Cotton  Mill  Co. 
(1901)  23  Ky.  L.  Rep.  460,  62  S.  W. 
1043;  ColumJyus  &  X.  R.  Co.  v.  Well 
(1861)  12  Ohio  St.  475;  Purdy  v. 
Westinghouse  Electric  &  Mfg.  Co. 
(1900)  197  Pa.  257,  51  L.  R.  A.  881, 
47  Atl.  237;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Tai/lor  (1899)  60  Kan.  758,  57  Pac. 
973;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Led- 
letter  (1885)  34  Kan.  326,  8  Pac.  411; 
O'DonncU  v.  Baum  (1889)  38  Mo.  App. 
245;  McClain  v.  Henderson  (1898)  187 
Pa.  283,  40  Atl.  985  (so  far  as  evidence 
went,  chain  which  broke  might  have 
given  way  owing  to  latent  defects)  ; 
Artis  V.  Buffalo,  R.  &  P.  R.  Co.  (1896) 
3  App.  Div.  1,  37  N.  Y.  Supp.  977,  38 
N.  Y.  Supp.  42;  Jarvis  v.  May  (1870) 
26  U.  0.  C.  P.  523.  In  one  case  it  was 
held  that,  where  plaintiff  was  injured 
while  he  and  three  other  employees  of 
the  defendant  railway  company  were  at- 
tempting to  load  a  heavy  timber  under 
the  directions  of  a  boss,  and  there  was 


no  evidence  that  the  defendant  knew,  or 
ought  to  have  known,  that  the  timber 
was  too  heavy  to  be  loaded  by  them,  or 
that  they  would  attempt  to  load  it,  the 
defendant  cannot  be  considered  negli- 
gent. Bryan  v.  Southern  R.  Co.  (1901) 
128  N.  C.  387,  38  S.  E.  914.  But  the 
inability  to  maintain  the  action  under 
such  circumstances  seems  to  be  prefer- 
ably based  upon  the  consideration,  ad- 
verted to  in  the  opinion,  that  the  serv- 
ant understood  the  conditions. 

'  The  servant  was  allowed  to  recover 
in  the  following  cases:  Chicago  &  I.  R. 
Co.  V.  Russell  (1878)  91  111.  298,  33 
Am.  Rep.  54  (dangerous  structure  left 
close  to  track)  ;  Erslew  v.  New  Orleans 
&  N.  E.  R.  Co.  (1896)  49  La.  Ann.  86, 
21  So.  153  (railway  company  held  neg- 
ligent in  permitting  an  electric  street 
car  company  to  construct  and  maintain 
over  its  tracks  a  guy  wire  in  such  a,  po- 
sition that  it  endangered  the  lives  of 
the  former's  servants  and  employees)  ; 
Burnes  v.  Kansas  City,  Ft.  8.  &  M.  R. 
Co.  (1895)  129  Mo.  41,  31  S.  W.  347 
(obstruction  in  walk,  placed  there  by 
independent  contractor)  ;  Kirk  v.  Scally 
(1898)  79  111.  App.  67  (defective  floor). 
In  Chicago,  B.  &  Q.  R.  Co.  v.  Avery 
(1880)  8  111.  App.  133,  the  court,  waiv- 
ing the  question  of  a  railroad  company's 
liability  "for  the  negligent  acts  of  an- 
other company  in  the  occupancy  or  use 
of  its  road,  or  of  its  liability  for  the 
negligence  of  appellee's  fellow  servants, 
it  seems  plain  to  us  that,  no  matter 
whose  duty  it  was  to  keep  the  car  in 
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repair  or  to  prevent  its  coming  into  ap- 
pellant's yard  in  a  damaged  and  dan- 
gerous condition,  if  these  duties  were 
neglected,  and  the  car  permitted  to  come 
into  appellant's  yard  for  so  many  con- 
secutive days  that  appellant,  in  the  ex- 
ercise of  a  high  degree  of  care,  might 
have  known  of  its  damaged  and  danger- 
ous condition  in  time  to  avoid  any  in- 
jury therefrom,  then  appellant  would 
be  liable  to  its  employees  for  any  dam- 
age occasioned  thereby  without  any 
fault  of  their  own." 

In  the  following  cases  the  action 
failed:  Atchison,  T.  d  S.  F.  B.  Go.  v. 
Slattery  (1896)  57  Kan.  499,  46  Pac. 
941  (railroad  company  is  not  liable  for 
the  unlawful  acts  of  third  parties  in 
placing  obstructions  upon  its  track 
without  its  knowledge  or  consent,  un- 
less its  negligence  has  in  some  way  in- 
duced the  placing  of  obstructions  on 
the  track)  ;  Richmond  v.  New  York  C. 
&  n.  R.  R.  Co.  (1896)  8  App.  Div.  382, 
40  N.  Y.  Supp.  812  (railroad  company 
not  subject  to  an  action  by  a  brakeman 
injured  by  coming  in  contact  with  a 
sagging  wire  maintained  by  a  third  per- 
son over  its  tracks,  where  it  has  not 
consented  to  nor  taken  any  part  in  the 
stringing  of  the  wire  across  its  prop- 
erty, and  there  is  no  evidence  sufficient 
to  charge  it  with  notice  that  the  wire 
had  been  insecurely  strung  in  the  first 
instance,  or  that  it  was  in  such  a  posi- 
tion at  the  time  of  the  accident  as  to  be 
dangerous  to  trainmen)  ;  Marcom  v. 
Raleigh  &  A.  Air  Line  R.  Go.  (1900) 
126  N.  C.  200,  35  S.  E.  423  (defect  in 
track  caused  by  malicious  act  of  tres- 
passer) ;  Gonnors  v.  Elmira,  G.  d  N.  R. 
Go.  (1895)  92  Hun,  339,  36  N.  Y.  Supp. 
926  (w-agon  left  by  shipper  close  to 
railway  track)  ;  Martin  v.  Louisville 
&  N.  R.  Co.  (1894)  95  Ky.  612,  26  S. 
W.  801  (cars  left  by  engineer  of  an- 
other company  on  a  siding  close  to  main 
track)  ;  Houston  &  T.  G.  B.  Go.  v.  Gai- 
ther  (1897;  Tex.  Civ.  App.)  43  S.  W. 
266  (charge  properly  refused  which 
simply  told  the  jury  that  the  defendant 
was  not  liable  if  the  misplacement  of 
a  switch  was  due  to  the  act  of  a 
stranger)  ;  Gulf,  G.  &  S.  F.  R.  Co.  v. 
Wittig  (1896;  Tex.  Civ.  App.)  35  S.  W. 
857  (signal  flag  removed).  A  railroad 
company  is  not  liable  for  injury  to  an 
employee,  due  to  the  faulty  construction 
of  a  cattle  pen  built  by  a  third  person 
owning  land  adjoining  the  right  of  way, 
in  consequence  of  which  cattle  escaped 
upon  the  track  and  caused  the  wreck- 
ing of  a  train,  although  such  pen  pro- 
jected a  little  upon  its  right  of  way  by 


the  mistake  of  the  person  building  it, 
and  without  his  knowledge  or  that  of 
the  company.  Newsom  v.  Kimball 
(1897)  23  C.  C.  A.  669,  35  L.  R.  A.  135, 
42  U.  S.  App.  282,  78  Fed.  94,  reject- 
ing the  contention  that  it  was  the  duty 
of  the  railroad  company  to  provide  and 
maintain  a,  safe  roadway,  and  a  safe 
fjlace  to  work  in,  as  well  as  safe  instru- 
ments to  work  with,  and  that,  by  per- 
mitting the  use  of  a  defective  pen,  and 
by  hauling  cattle  thereto,  and  allowing 
them  to  be  unloaded  therein,  the  com- 
pany failed  in  its  duty  to  its  employee. 
A  railway  company  is  not  liable  for 
personal  injuries  which  a  man  employed 
to  assist  in  laying  a  railway  track  re- 
ceived, in  consequence  of  an  attack  up- 
on the  servants  of  such  company,  made 
by  the  employees  of  a  hostile  company 
in  an  attempt  to  prevent  it  from  lay- 
ing its  tracks,  where  the  employing 
company  did  not  laiow,  or  have  reason 
to  believe,  that  any  such  attack  was 
contejuplated.  Kelly  v.  Shelby  R.  Go. 
(1893)  15  Ky.  L.  Rep.  311,  22  S.  W. 
445.  A  railroad  company  is  not  negli- 
gent in  leaving  an  ordinary  push  car  a 
safe  distance  from  the  track,  and  block- 
ing it  there  in  the  ordinary  method  to 
prevent  its  moving  towards  the  track, 
although  some  boys  not  connected  with 
the  company  afterwards  attempted  to 
put  it  on  the  track,  and  left  it  so  close 
to  the  track  that  an  employee  riding  on 
a  switch  engine  was  injured  by  a  col- 
lision therewith.  A  push  car  is  not  an 
object  specially  attractive  to  children, 
in  such  a  sense  that  the  company  is 
bound  to  take  precautions  against  their 
meddling  with  it.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Slattery  (1896)  57  Kan.  499, 
46  Pac.   941. 

Where  a  servant  is  suing  for  injuries 
received  through  the  collapse  of  a  stag- 
ing, the  supports  of  which  have  been 
weakened  by  a  collision  with  a  wagon, 
driven  by  a  person  for  whose  acts  the 
employer  is  not  responsible,  it  is  error 
to  give  an  instraction  authorizing  the 
jury  to  find  for  the  plaintiff  if  they  be- 
lieve the  staging  to  have  been  improp- 
erly constructed,  and  that  such  improp- 
er construction  contributed  in  any  de- 
gree to  his  injuries.  Such  an  instruc- 
tion ignores  the  principle  that  the  em- 
ployer is  not  liable  for  the  consequences 
resulting  from  the  acts  of  third  persons 
in  breaking  down  the  platform,  imless 
those  consequences  naturally  followed 
from  the  manner  in  which  the  platform 
was  constructed,  and  ought  to  have  been 
foreseen  in  the  light  of  attending  cir- 
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cipal  (see  chapters  xxviii.  to  xxxii.^  post)  f  or  to  the  operation  of  ex- 
traordinary physical  force  ;^  or  to  some  circumstance  which  is  left 
wholly  unexplained  by  the  evidence.* 

B.    ClECUMSTANCES  BBAEING  "UPOW  THE   QUESTION"  WHETHER  NOTICE 
OE  THE  CONDITIONS  SHOULD  BE  IMPUTED  TO  A  MASTEE. 

129a.  Character  of  danger  as  being  a  normal  incident  of  the  busi- 
ness.— It  is  well  settled  that  an  employer  is  presumed  to  be  familiar 

oumstances.  Selleck  v.  Langdon  (1889)  The  manner  in  which  iron  castings  are 
55  Hun,  19,  8  N.  Y.  Supp.  573.  loaded  on  a  truck  being  presumably  a, 

'  Loranger  v.  Lake  Shore  &  M.  S.  B.  condition  for  which  the  servants  them- 
Co.  (1895)  104  Mich.  80,  62  N.  W.  137;  selves  are  responsible,  a  servant  in- 
Baldwin  v.  St.  Louis,  K.  d  N.  R.  Go.  jured  by  their  falling  off  cannot  recover 
(1885)  68  Iowa,  37,  25  N.  W.  918;  Cre-  in  the  absence  of  proof,  not  only  that 
gan  v.  Marston  (1891)  126  N.  Y.  568,  they  were  in  a  dangerous  position,  but 
27  N.  E.  952;  Crowell  v.  T/iomas(  1897)  that  the  defendant  knew  it,  or  that  they 
18  App.  Div.  520,  46  N.  Y.  Supp.  137;  had  remained  so  long  in  this  position 
Page  v.  Naughton  (1901)  63  App.  Div.  that  he  ought  to  have  known  of  it. 
377,  71  N.  Y.  Supp.  503;  Cooper  v.  Reed  v.  Boston  d  A.  R.  Go.  (1895)  164 
tlamilton  Mfg.  Go.  (1867)  14  Allen,  Mass.  129,  41  N.  E.  64. 
193;  Rohinson  v.  Houston  &  T.  G.  R.  ^A  railroad  company  is  not  relieved 
Co.  (1877)  46  Tex.  540;  Teaeas  &  P.  R.  from  liability  for  personal  injuries  to 
Go.  v.  HoTin  (1892)  1  Tex.  Civ.  App.  an  employee,  occasioned  by  the  defect- 
36,  21  S.  W.  942;  Mansfield  Coal  &  ive  condition  of  a  bridge,  by  the  fact 
Coke  Co.  v.  McEnery  (1879)  91  Pa.  that  such  condition  was  caused  by  an 
185,  36  Am.  Pep.  662;  Rice  &  B.  Malt-  unusual  flood,  which  could  not  have 
ing  Co.  v.  Paulsen  (1893)  51  111.  App.  been  ordinarily  and  reasonably  antici- 
123;  Romona  Oolitic  Stone  Co.  v.  Phil-  pated,  when  it  has  had  time,  in  the  ex- 
Zips  (1894)  11  Ind.  App.  118,  39  N.  E.  eroise  of  reasonable  care  and  diligence, 
!)6;  Hood  V.  Argonaut  Gotton  Mill  Go.  to  discover  the  injury  to  the  bridge  and 
(1901)  23  Ky.  L.  Rep.  460,  62  S.  W.  to  prevent  the  accident.  Knahtla  v. 
1043;  Kelly  Y.  Davidson  (1900)  31  Ont.  Oregon  Short  Line  &  V.  N.  R.  Go. 
Rep.  521;  North  v.  Fallover  (1880)  4  (1891)  21  Or.  136,  27  Pac.  91. 
A.  J.  Rep.  (Victoria)  109.  A  corpora-  ^Murphy  v.  Great  Northern  R.  Go. 
lion  is  liable  for  personal  injuries  sus-  (1897)  68  Minn.  526,  71  N.  W.  662 
tained  by  an  employee  by  the  fall  of  a  (loose  block  between  rails  caught  serv- 
shed  in  which  he  was  at  work,  because  ant's  foot)  ;  Elgin,  J.  &  E.  R.  Go.  v. 
of  the  weight  of  debris  and  snow  which  Malaney  (1894)  59  111.  App.  114  (ab- 
its  agents,  with  knowledge,  allowed  to  sence  of  signal  light  held  not  to  import 
lemain  upon  the  roof,  although  such  culpability,  where  a  proper  light  had 
dehris  was  originally  placed  there  by  been  placed  in  position,  and  had  unex- 
his  coservants.  The  master  is  not  re-  peotedly  and  without  fault  been  extin- 
lieved  in  such  a  case  by  the  fact  that  guished  when  it  was  apparently  in  good 
the  shed  was  well  built,  or  that  he  ex-  order).  A  street  railway  company  owes 
ercised  no  supervision  over  its  construe-  no  duty  to  the  driver  of  a  car  to  keep 
lion,  and  employed  good  materials  and  a  man  constantly  watching  a  switch 
skilled  workmen  in  erecting  it.  John-  leading  towards  the  stable,  but  only 
son  V.  First  Nat.  Bank  (1891)  79  Wis.  while  the  switches  are  in  use  to  take 
414,  48  N.  W.  712.  A  jury  may  prop-  the  cars  out  of  and  into  the  stable.  Don- 
erly  find  that  a  railway  company  is  nelly  v.  New  York  &  B.  R.  Go.  (1896) 
bound  to  supervise  the  work  of  its  serv-  3  App.  Div.  408,  38  N.  Y.  Supp.  709 
ants  in  repairing  tracks  so  as  to  see  (the  plaintiff  had  been  thrown  off  by 
that  a  pile  of  sleepers  3  or  4  feet  wide  the  sudden  turning  of  the  car,  and  there 
is  not  left  within  18  inches  of  the  rails  was  no  evidence  to  show  how  the  switch 
in  the  freight  yard  of  an  important  sta-  became  open,  or  that  the  track  and  car 
tion.  Bahcook  v.  Old  Colony  R.  Co.  were  not  in  good  order). 
(1890)    150  Mass.  467,  23  N.    E.    325.   ' 
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with  tie  dangers,  latent  as  well  as  patent,  ordinarily  accompanying  the 
business  in  which  he  is  engaged.-*  Such  knowledge  is  imputed  to  him 
on  the  ground  that  a  person  who  combines  witli  the  ordinary  measure 
of  intelligence  which  the  law  assumes  every  responsible  citizen  to  pos- 
sess the  special  acquirements  of  persons  engaged  in  the  given  occupa- 
tion cannot,  supposing  him  to  have  made  a  reasonably  careful  use 
of  his  faculties,  fail  to  understand  the  extent  and  nature  of  the  perils 
normally  incident  to  tlrat  occupation.  This  doctrine  requires  him  to 
take  notice  of  the  normal  characteristic  properties  of  the  material 
substances  which  he  uses,  and  the  physical  and  mechanical  laws  which 
operate  upon  them.     See  §  140,  post. 

130.  Notoriety  of  defect. —  The  principle  that  evidence  of  the  noto- 
riety of  the  fact  that  an  instrumentality  was  unfit  for  the  use  of  a 
servant  is  admissible  against  the  master  presents  itself  in  the  cases 
under  two  aspects.  One  of  these  exhibits  the  master  in  the  position 
of  a  person  who  still  retains  as  a  part  of  his  plant  some  appliance 
which  has  been  abandoned  by  all  or  nearly  all  the  other  employers  in 
the  same  line  of  business.  The  obligations  deducible  from  this  sort 
of  notoriety  are  virtually  identical  with  those  which  are  referable 
to  the  conception  that  a  master  may  be  found  guilty  of  negligence  if 
he  does  not  conform  to  general  usage.  See  §  52,  ante.  Another  sort 
of  notoriety  is  that  which  is  predicated  from  the  common  knowledge 
of  the  servants  themselves  who  have  to  handle  the  instrumentality  in 
question  that  it  is  an  improper  one  for  the  purposes  for  which  it  is 
furnished.-*  The  admissibility  of  such  evidence,  it  should  be  ob- 
served, is  limited  to  the  function  of  establishing  notice  on  the  em- 
ployer's part.  It  is  not  competent  to  prove  the  ultimate  fact  that  the 
instrumentality  was  actually  an  unsuitable  one.^ 

Most  of  the  cases  which  illustrate  both  the  general  principle  and  its 
limitation,  as  above  stated,  relate  to  the  master's  duty  in  regard  to  the 

'  Wagner-  v.  H.  W.  Jayne  Chemical  '^Toledo,  W.  &  W.  R.  Co.  v.  Freder- 
Co.  (1892)  147  Pa.  475,  23  Atl.  772;  icks  (1874)  71  111.  294  (radical  defect 
Smith  V.  Peninsular  Car  Works  (1886)  in  construction  of  coupling)  ;  Chicago 
60  Mich.  501,  27  N.  W.  662;  Consoli-  d  A.  R.  Co.  v.  Shannon  (1867)  43  111. 
dated  Coal  Co.  v.  Haenni  (1893)  146  338,  339  (reputation  of  a  certain  loco- 
Ill.  614,  35  N.  E.  162  (rule  applied  motive  among  employees  for  unsafety, 
-where  the  work  to  be  done  -was  the  rais-  competent  as  evidence  to  charge  master 
ing  of  a  large  smokestack).  The  mas-  mechanic  -with  notice  of  its  condition), 
ter  must  keep  pace  -with  scientific  de-  ^  Louisville  d  N.  R.  Co.  v.  Hall 
velopment  and  knowledge  as  it  affects  (1888)  87  Ala.  708,  4  L.  R.  A.  710,  6 
his  business,  and  must  keep  himself  in-  So.  277  (whether  a  certain  low  bridge 
formed  of  latent  danger,  even  though  over  a  railway  track  had  ever  been  the 
it  be  scientific  information,  if  it  be  means  of  killing  a  train  hand  cannot  be 
readily  attainable.  Hysell  v.  Swift  proved  by  general  notoriety). 
(1899)   78  Mo.  App.  39. 
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employment  of  servants,  and  will  be  collected  in  the  chapter  on  that 
subject  (siii.,  post). 

131.  Obvious  nature  of  defect. —  The  courts  have  frequently  had  oc- 
casion to  recognize  the  principle  that  a  master  is  chargeable  with  no- 
tice of  defects  which  may  be  described  as  "obvious,"  or  by  some  equiv- 
alent term  which  embodies  the  conception  that  they  ought  to  have  been 
observed  by  anyone  making  even  a  casual  examination  of  the  defect- 
ive instrumentality.^  The  standard  applied  in  cases  where  the  evi- 
dence shows  that  he  ought,  at  some  time  prior  to  the  accident,  to  have 
subjected  the  instrumentality  to  one  of  those  formal  periodical  inspec- 
tions which,  as  will  presently  be  shovsTi,  the  law  requires  him  to  make, 
is,  of  course,  much  higher.    See  next  chapter. 

132.  Length  of  time  during  which  defect  has  existed. — In  consider- 
ing whether  the  dangerous  condition  of  an  instrumentality  should  have 
been  discovered,  the  length  of  time  during  which  that  condition  had 
existed  is  obviously  a  material  question,  and  is  constantly  adverted  to 
in  cases  of  the  type  under  review,  as  a  fact  tending  to  show  that  the 
master's  ignorance  was  excusable  or  culpable.  His  liability,  in  this 
point  of  view,  frequently,  but  not  invariably,  resolves  itself  into  the 
determination  of  the  question  whether  he  had  inspected  the  instru- 


^  Settle  V.  .9*.  Louis  &  8.  F.  R.  Co. 
(1895)  127  Mo.  336,  30  S.  W.  125  (de- 
fective hand-hold  on  a  railway  car)  ; 
Holden  v.  Fitchhurcj  R.  Go.  (1880)  129 
Mass.  268,  37  Am.  Rep.  343  (overhang- 
ing bank  of  earth  fell;  danger  might 
have  been  readily  seen  by  anyone  who 
had  "casually  examined"  the  place  of 
work  on  the  day  before  the  accident)  ; 
Elltidge  v.  National  City  &  0.  R.  Co. 
(1893)  100  Cal.  282,  291,  34  Pae.  720 
(crack  in  bank  which  was  being  exca- 
vated; danger,  upon  any  proper  exam- 
ination, was  "conspicuous")  ;  Crowell 
V.  Thomas  (1897)  18  App.  Div.  520,  48 
N.  Y.  Supp.  137  (superintendent  negli- 
gent in  failing  to  observe  that  a  plug 
had  been  inserted  in  a  pipe  from  which 
steam  escaped  from  a  barrel,  where 
such  plug  is  in  plain  view)  ;  Wedgwood 
V.  Chicago  &  N.  W.  R.  Co.  (1878)  44 
Wis.  44  (bolt  in  brake  beam  projecting 
to  an  unnecessary  extent)  ;  King  v. 
Ohio  <t  M.  R.  Co.  (1882)  11  Biss.  362, 
14  Fed.  277  (deadwood  worn  so  short 
as  to  be  dangerous)  ;  The  Para  (1893) 
56  Fed.  241  (vessel  held  liable  to  an 
employee  of  a  stevedore  for  injuries 
suffered  by  the  giving  way  of  a  shackle 
holding  a  block  used  in  unloading  the 
vessel,  because  of  its  unsafe  condition 


from  a  previous  excessive  strain,  where 
its  unsafe  character  was  evident).  In 
Ershine  v.  Chino  Valley  Beet-Sugar  Co. 
(1895)  71  Fed.  270,  the  court  used 
some  language  which  would,  if  taken 
literally,  justify  the  inference  that  it 
supposed  that  the  converse  of  the  prin- 
ciple stated  in  the  text  also  held  good, 
for  it  denied  the  right  of  the  plaintifT 
to  recover,  on  the  ground  that  the  de- 
fect in  the  appliance  (a  rope)  was  not 
"open  to  visual  observation."  Such  a 
doctrine  can  scarcely  be  reconciled  with 
the  rule  which  imposes  on  the  master 
the  duty  of  active  inspection.  But  prp- 
sumably  the  decision  was  rendered  upon 
the  theory  that  this  duty  had  actually 
been  discharged  a  reasonable  time  be- 
fore the  rope  gave  way.  In  Kearney 
Electric  Co.  v.  Laughlin  (1895)  45  Neb. 
391,  63  N.  W.  941,  it  is  said  that  it  can- 
not be  asserted  that  the  master  is  lia- 
ble on  the  ground  that  the  danger  was 
obvious,  where  the  evidence  on  behalf 
of  a  defendant  company  is  to  the  effect, 
not  only  that  the  support  made  in  a 
tunnel  which  collapsed  was  not  obvious- 
ly defective  or  imperfect,  but  that,  in 
the  opinion  of  the  superintendent,  it 
was  amply  sufficient,  and  that  it  was 
skilfully  and  mechanically  constructed. 
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mentality  whicli  caused  the  injury  as  frequently  as  a  prudent  per- 
son would  have  done.  The  section  (156),  which  deals  with  that  ques- 
tion should,  therefore,  be  read  in  connection  with  the  present  one. 

The  positive  branch  of  the  rule,  which  expresses  the  significance  of 
the  fact  that  the  abnormal  conditions  had  existed  previously  to  the 
accident,  may  be  stated  as  follows :  Where  the  instrumentality  which 
caused  the  injury  was  in  an  unsafe  condition  so  long  before  the  acci- 
dent happened  that  the  master  would  have  discovered  such  unsafety 
if  he  had  been  in  the  exercise  of  reasonable  care,  he  stands,  as  regards 
liability,  in  the  same  predicament  as  if  he  had  actually  known  of  the 
defects.-'  The  servant's  right  to  recover  is,  therefore,  a  question  for 
the  jury  to  decide  wherever  the  evidence  fairly  tends  to  show  that  the 
machinery  which  caused  the  injury  was  defective,  and  that  the  defect 
had  existed  so  long  that  the  employer  should  have  known  of  it.^  For 
the  purposes  of  this  rule  it  is  manifestly  immaterial  by  whose  negli- 
gence the  defective  condition  was  originally  produced.^ 

Viewed  as  embodying  a  principle  which  is  exculpatory  in  its  oper- 
ation, the  rule  is  sometimes  stated  in  the  form  that  the  master  is  not 
liable  for  an  injury  caused  by  defects,  unless  he  had  actual  knowledge 
of  such  defects,  or  they  had  existed  for  such  a  length  of  time  that 
knowledge  might  be  inferred.*  This  way  of  stating  the  situation, 
however,  is  not  strictly  accurate,  inasmuch  as  the  existence  of  the  de^ 

^  Ocean  8.  8.  Co.  v.  Matthews   (1890)  Tramway  Co.  v.  Crumhaugh   (1897)    23 

8fi  Ga.  418,  12  S.  E.  632;  Lake  Erie  &  Colo.   363,  48  Pac.   503. 

W.  R.  Go.  V.  MeBenry   (1894)    10  Ind.  ^  Radmann  v.  Chicago,  M.  &  St.  P.  R. 

App.  525,  37  N.  E.   186;   Bice  v.  King  Co.    (1890)    78  Wis.  22,  47  N.  W.   97 

Philip  Mills    (1887)    144  Mass.  229,  59  Olerf elder  v.   Doran     (1889)     26    Neb, 

Am.  Rep.  80,  11  N.  E.  101;  Pittsburgh,  118,  41  N.  W.  1094.     In  Paine  v.  East- 

C.  &  St.  L.  R.  Co.  V.  Adams  (1885)   105  em  R.  Go.    (1895)    91  Wis.  340,  64  N 

Ind.   151,  5  N.  E.   187;   Atchison,  T.  &  W.   1005,  the  case  was  held  to  be  one 

8.  F.   R.   Go.  V.  nolt    (1883)    29   Kan.  for  the  jury,  the  evidence  being  that  the 

149;   Burnes  v.  Kansas  City,  Ft.  8.  &  blocking  of  a  frog  had  become  defect- 

M.  R.  Go.   (1895)   129  Mo.  41,  31  S.  W.  ive  by  wear,  the    reasonable    inference 

347;  Cloughv.  Hoffman  (1890)   132  Pa.  being  that   the   defect  had   existed   for 

626,  19  Atl.  299 ;  Ashman  v.  Flint  &  P.  some  time.     In  Wabash  &  W.  R.  Co.  v. 

M.  R.  Co.    (1892)    90  Mich.  567,  51  N.  Morgan   (1892)    132  Ind.  430,  31  N.  E. 

W.   645;    McDonald  v.   Chicago,   St.   P.  601,  an  instruction  to  the  jury  as  to  no- 

M.  &  0.  R.  Go.  (1889)  41  Minn.  439,  43  tice  on  the  part  of  the  defendant,  that 

N.  W.  380 ;  Monmouth  Min.  &  Mfg.  Go.  they  might  find  such  notice  to  be  proved 

V.  Erling   (1894)    148  111.  521,  36  N.  E.  if  it  might  be  rightfully  and  reasonably 

117,  Affirming  (1892)   45  111.  App.  411;  inferred  from  the  evidence  given  in  the 

Murphy    v.     Great     'Northern    B.      Go.  case,  although  there  might  be  no  direct 

(1887)    68   Minn.   526,   71   N.   W.   662;  testimony  as  to   such  notice,  was  held 

O'Meliia  v.  Kansas  City,  8t.  J.  &  G.  B.  proper  where  there  was  an  averment  in 

R.   Go.    (1893)    115  Mo.  205,  21   S.  W.  the  complaint  that  the   defendant  had 

503.     Evidence  of  defective  condition  of  long  known  of  the  defect.  See  also  cases 

car  prior  to  date  of  an  accident  alleged  cited  in  notes  6  to  11,  infra. 

to  have  been  due  to  such  defect  is  ad-  =  Chicago,  B.  d   Q.  R.   Co.    v.    Avery 

missible    for    the    purpose  of   showing  (1880)   8  111.  App.  133.     See  also  cases 

knowledge  of  the  condition  of  the  car  cited  in  §  129,  ante. 

by  the  company  operating  it.     Denver  •  Atchison,  T.  &  8.  F.  R.  Co.  v.  Swarts 
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feet  for  a  certain  period  is  obviously  not  the  only  circumstance  from 
"whicLi  constructive  notice  may  be  inferred.  In  any  categorical  enun- 
ciation of  the  rule,  this  alternative  possibility  should  not  be  ignored.® 
How  long  a  defect  must  have  existed  before  a  master  can  be  charged 
with  a  knowledge  of  it  is  primarily  a  question  of  fact  for  the  jury,  to 
be  determined  with  reference  to  the  character  of  the  instrumentality, 
the  difficulty  of  discovering  the  conditions  constituting  the  defect,  and 
the  master's  opportunities  for  observation,  due  account  being  taken  of 
the  nature  and  extent  of  the  obligations  which  the  law  imposes  on  him 
with  respect  to  regular  periodical  inspections  in  the  ease  of  the  par- 
ticular instrumentality.  See  next  chapter.®  In  some  cases,  where  the 
period  which  elapsed  between  the  accident  and  the  earliest  moment 
when  the  instrumentality  was  proved  to  have  been  in  an  unsafe  condi- 
tion was  quite  brief,  the  courts  have  deemed  themselves  warranted 
in  saying,  as  matter  of  law,  that  notice  could  not  be  imputed  to  the 
master.''    The  essence  of  such  rulings  is  that  the  master  cannot  be  ex- 

(1897)  58  Kan.  235,  48  Pac.  953;  Lor-  ive  notice  of  the  negligent  omissions  of 
anger  v.  Lake  Shore  &  M.  S.  B.  Co.  duty  on  the  part  of  a  coservant,  after 
(1895)  104  Mich.  80,  62  N.  W.  137;  the  lapse  of  a  certain  time,  under  all 
Reed  v.  Boston  &  A.  R.  Co.  (1895)  164  circumstances.  The  doctrine  of  con- 
Mass.  129,  41  N.  E.  64;  Clough  v.  Hoff-  structive  notice  is  founded  upon  rea- 
man  (1890)  132  Pa.  626,  19  Atl.  299;  sonable  and  just  considerations,  and  the 
Baldwin  v.  St.  Louis,  K.  &  N.  R.  Co.  mere  lapse  of  time  is  not  always  the 
(1885)  68  Iowa,  37,  25  N.  W.  918;  test  of  negligence  on  the  part  of  the 
Carruthers  v.  Chicago  R.  I.  &  P.  R.  Go.  master."  Cameron  v.  New  York  C.  & 
(1895)  55  Kan.  COO,  40  Pac.  915;  Sas-  H.  R.  R.  Co.  (1895)  145  N.  Y.  400,  40 
kins  V.   New  York  C.  &  H.  R.  R.   Co.   N.  E.   1. 

(1894)  79  Hun,  159,  29  N.  Y.  Supp.  ''Martin  v.  Louisville  &  N.  B.  Go. 
274.  In  Chicago,  B.  &  Q.  R.  Co.  v.  (1894)  95  Ky.  612,  26  S.  W.  801  (rail- 
Avery  (1884)  109  111.  314,  322,  a  re-  way  company  not  liable  for  injuries 
quested  instruction  that  a  railroad  com-  caused  by  cars  left  by  another  company 
pany  is  not  responsible  for  injuries  to  too  close  to  its  track,  where  the  acci- 
its  employees,  caused  by  the  ordinary  dent  occurred  a  few  minutes  after  they 
wear  and  tear  of  cars,  until  it  has  been  came  to  a  standstill)  ;  Schauh  v.  Han- 
notified  of  the  defects  caused  thereby,  nihal  &  St.  J.  R.  Co.  (1891)  106  Mo. 
or  has  had  time  and  opportunity  to  74,  16  S.  W.  924  ( railway  company  not 
learn  thereof  and  to  have  the  same  re-  presumed  to  know  of  position  of  cars 
paired,  was  modified  by  adding  "or  such  dangerously  near  another  track,  where 
defects  shall  have  existed  for  such  a  they  could  not  have  been  in  that  posi- 
length  of  time  as  to  give  the  proper  au  tion  until  a  late  hour  in  the  evening  of 
thorities  opportunity  to  learn  of  such  one  day,  and  the  accident  occurred  at 
defects  in  the  due  discharge  of  their  du-  daylight  the  next  morning.  Chicago  & 
ties."  It  was  said  this  merely  enlarged  A.  R.  Co.  v.  Stites  (1886)  20  111.  App. 
on  the  effect  of  the  time  of  the  continu-  648  (knowledge  of  the  defective  condi- 
ance  of  the  defect,  in  implying  notice,  tion  of  a  switch  not  imputed  to  a  rail- 
and  expressed  the  idea  in  the  instruc-  way  company,  when  it  was,  to  all  ap- 
tion  as  drawn,  in  a  more  wordy  form,      pearance,  safe  for  the  passage  of  trains 

"  See     Union    P.    R-     Co.    v.     James  about  one  hour  before  it  caused  the  de- 

(1895)  163  U  S.  485,  41  L.  ed.  236,  railment  of  a  train;  Oulf,  0.  &  S.  F. 
16  Sup  a  Rep.  1109;  McGauley  v.  R.  Go.  v.  Pettis  (1888)  69  Tex.  689,  7 
Southern  R.  Co.  (1897)  10  App.  D.  C.  S.  W.  93  (railway  company  held  not 
5gQ  liable  for  injuries  caused  to  a  servant 

""There  is  no  arbitrary  rule  of  law   on   one  train  by  the  spreading  of   the 
that  charges  the  master  with  construct-  track,  which  resulted  from  the  passage 
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pected,  as  a  reasonably  careful  man,  to  supervise  his  business  so  close- 
ly or  make  such  frequent  inspections  that  he  ought  to  discover 
the  dangerous  conditions  within  the  given  period.  Proof  that  tne 
appliance  which  caused  the  injury  had  been  properly  examined  a 
short  time  before  the  accident  and  found  secure  is  regarded  as  being 
conclusive  in  his  favor  unless  the  servant  can  show  that  something 
had  occurred  since  the  inspection  to  put  him  on  inquiry.*  But  the 
limits  of  the  power  of  a  court  to  interfere  with  the  finding  of  a  jury 
are  extremely  ill-defined,  and  a  verdict  in  favor  of  the  servant  has  been 
sustained  in  at  least  one  instance  where  the  period  available  for  ac- 
quiring knowledge  of  the  conditions  was  shorter  than  in  some  of  the 
cases  just  cited.^  All  that  can,  with  safety,  be  affirmed  in  this  con- 
nection is  that  the  longer  the  period,  the  more  conclusive  will  the 

of  the  next   preceding  train);    Central  ([1893]    70  Hun,  456,  24  N.   Y.   Supp. 

R.  &  Bkg.   Co.  V.  Kent    (1889)    84  Ga.  501)  it  had  been  held  that,  as  there  was 

351,  355,  10  S.  E.  965   (knowledge  of  a  no  evidence  to  show  that  the  post  had 

washout,  due  to  a  sudden  and  unprece-  been   guyed  or  secured  in   any  way,   it 

dented  rainfall,  not  necessarily  imputed  was    error    to    nonsuit    the    plaintiff)  ; 

to   railway   company  within  two  hours  Hansen  v.   Schneidef   (1890)     58    Hun, 

after  the  storm)  ;    Goodrich  v.   Kansas  60,  11  N.  Y.  Supp.  347   (absence  of  safe- 

City,   G.   d   S.   R.   Co.    (1899)    152   Mo.  ty  clutch  on  elevator  not  one  of  those 

222,   53    S.   W.    917    (railway   company  obvious  defects  of  which  a  tenant,  who 

held  not  liable  for  the  derailment  of  a  lias  recently  moved  into  a  building,  will 

train,    caused    by    its    collision    with    a  be  held  to  be  aware  from  the  cursory 

horse  which   had  strayed  on  the  track  examination  usually  made  by  a  person 

through  a  gap  in  the  fence  at  a  place  about  to  move  into  a  building)  ;  Consol- 

about  1  mile  from  the  nearest  station,  idated  Coal   Co.  v.  Boheller    (1891)    42 

the    evidence    being    that    one    of    the  111.  App.   619    (that  a  mining  company 

planl<s    had    been    gone    about    fifteen  must  have  knoviTi  that  the  roof  of  one 

hours   before   the   accident)  ;    Welch   v.  of  its  tunnels  was  in  a.  dangerous  con- 

'New  York  G.  &  H.  R.  R.  Co.   (1892)   43  dition,  held  not  to  be  a  necessary  infer- 

N.   Y.   S.   R.    958,    17   N.   Y.   Supp.   342  ence  from  the  fact  of  its  having  been 

(railroad  company  not  liable  to  an  em-  in  that  condition  for  two  weeks  before 

ployee  for  injuries  received  in  attempt-  the  accident).     It  is  not  error  to  per- 

ing  to  make  a  coupling,   by  stumbling  mit   defendant's   foreman   to   testify   as 

over  a  pile  of  cinders  on  its  track,  or  to  what  he  knew  of  the  condition  of  a. 

from  a  defective  drawhead,  where  both  scaffold  three  hours  before  it  gave  way, 

the   cinders   and   the   defect   are   of   re-  for,   in  the  absence  of  evidence  to  the 

cent     existence)  ;      Murphy     v.      Great  contrary,  the  presumption  must  be  in- 

Northern  R.   Go.    (1897)    68  Minn.  526,  dulged   that   it   remained    in   the   same 

71    N.    W.   662    (constructive  notice   of  condition   up  to  the  time  of  the  acci- 

the  presence  of  a  block  of  wood  on  a  rail  dent.    Doyle  v.  Missouri,  K.  £  T.  Trust 

upon  which  a  transfer  table  travels  can-  Co.   (1897)   140  Mo.  1,  41  S.  W.  255. 

not  be   inferred   from     evidence    which  '  McGauley  y.  Southern  R.  Co.  (1897) 

tends  to  show  that  it  had  been  placed  10  App.  D.  0.  560. 

there  by   some  unknown   person   a   few  "  Chicago  &  N.  W.  R.  Co.  v.  Delaney 

hours   before    it    caused    an     injury);  (1897)    169  111.  581,  48  N.  E.  476,  Af- 

Mickee  v.   Walter  A.   Wood  Moiuing  d  firming    (1896)    68   111.  App.  307    (rail- 

Reaping  Mach.  Co.   (1894)   77  Hun,  559,  way   company  not,   as  matter    of    law, 

28  N.  Y.  Supp.  918    (employer  not  lia-  free   from    negligence   towards    an    em- 

ble  for  an   injury  to  a   servant  caused  ployee  riding  on  the  pilot  of  an  engine, 

by  the  falling  of    a  post,  where  the  post  in   failing  to   discover   that   a   drawbar 

had  been  put  in  place  only  two  days  be-  has   been   broken   and    is    lying   on   the 

fore,  and  was  .well  stayed  and  secured  track,    until  six  and  a  half  hours  after 

in  its  position.     On  the  former  appeal  the  break  occurs). 
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finding  a  jury  be  deemed.^**  The  right  of  the  jury  to  infer  negli- 
gence from  the  length  of  the  period  during  which  the  defect  has  ex- 
isted is,  of  course,  conditional  upon  the  defect  in  question  being  one 
which  a  proper  inspection  would  have  disclosed.  ^^ 

133.  Eepairs  and  alterations;  inference  from. —  The  fact  that  all  the 
appliances  of  a  pattern  similar  to  that  which  caused  the  injury  were 
being  altered  at  the  time  of  the  accident  tends  to  show  that  the  mas- 
ter was  aware  of  the  fact  that  they  were  dangerous  to  servants.'-  But 
evidence  that  repairs  or  alterations  were  made  after  the  accident,  al- 


"  In  the  cases  cited  below,  the  action 
was  held  to  be  maintainable  on  the 
ground  that  the  defendant  had  con- 
structive notice  of  the  conditions :  Rich- 
mond &  D.  R.  Co.  V.  Moore  (1883)  78 
Va.  93  {ladder  handle  on  railway  car 
had  been  broken  so  long  that  the  break 
was  weather-beaten)  ;  St.  Louis,  I.  M. 
&  8.  R.  Go.  V.  Biggins  (1890)  53  Ark. 
458,  14  S.  W.  653  (car  repeatedly  con- 
demned and  marked  "out  of  repair")  ; 
Bridges  v.  St.  Louis,  I.  M.  &  8.  R.  Go. 
(1879)  6  Mo.  App.  389  (period  de- 
scribed here  as  "considerable")  ;  Consol- 
idated Goal  Go.  V.  MaeU  (1888)  31  111. 
App.  252  (attention  of  the  corporate  of- 
ficers had  been  called  to  the  defect 
"some  time  previous"  to  the  accident)  ; 
Seese  v.  Northern  P.  R.  Co.  (1889)  39 
Fed.  48  (defect  in  drawhead  was 
"old")  ;  Bradshaw  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1897)  58  Kan.  618,  50  Pac. 
876  (coupler  had  been  broken  for  a 
month  or  more,  in  such  a  manner  as  to 
allow  it  to  push  past  the  projections  of 
the  castings  on  the  tender  to  which  the 
car  was  coupled)  ;  Chicago,  B.  &  Q.  R. 
Co.  V.  Avery  (1880)  8  111.  App.  133 
(foreign  car  was  permitted  to  come  into 
a  yard  in  a  damaged  condition  on  sev- 
eral consecutive  days)  ;  Chicago  &  E. 
R.  Co.  V.  Branyan  (1894)  lU  Ind.  App. 
570,  37  N.  E.  190  (evidence  was  that 
the  floor  of  a  car  had  been  in  an  un- 
safe condition  for  several  years,  and 
that  a  reasonably  careful  inspection 
would  have  disclosed  the  defect)  ;  Chi- 
cago &  1.  R.  Go.  V.  Russell  (1878)  91 
111.  298,  33  Am.  Rep.  54  (telegraph  pole 
^\•hich  has  stood  for  three  years  within 
18  inches  of  a  passing  car)  ;  Bessex  v. 
Chicago  &  N.  W.  R.  Co.  (1878)  45  Wis. 
477  (obstruction  which  remained  near 
a  railroad  track  for  more  than  a  year 
previous  to  fhe  accident)  ;  Goughlin  v. 
Brooklyn  Heights  R.  Co.  (1901)  59 
App.  Div.  126,  68  N.  Y.  Supp.  1105 
(where  street  railway  track  at  the  point 
where  a  conductor  was  thrown  from  his 


car  a,nd  injured  was  dangerously  out  of 
alignment,  and  three  former  conductors 
each  testified  that  he  had  been  thrown 
from  his  car  at  the  same  point  between 
one  and  two  years  before,  and  that  he 
had  verbally  reported  the  occurrence  to 
defendant's  predecessor,  the  question  of 
defendant's  negligence  was  for  the 
jury)  ;  Monmouth  Min.  &  Mfg.  Co.  v. 
Erling  (1894)  148  111.  521,  36  N.  E. 
117  ( nut  which  kept  an  eyebolt  in  place 
had  been  missing  two  weeks)  ;  Meyer's 
Sons  V.  Folic  (1901)  99  Va.  385,  38  S. 
E.  178  (elevator  had  been  continuously 
defective  for  six  months)  ;  Stapf  v. 
Loewer's  Gamirinus  Brewing  Co. 
(1896)  1  App.  Div.  405,  37  N.  Y.  Supp. 
256  (crack  in  kettle  for  heating  pitch 
had  existed  for  six  or  eight  weeks)  ; 
Mooney  v.  Connecticut  River  Lumber 
Co.  (1891)  154  Mass.  407,  28  N.  E.  352 
(foreman  knew,  several  days  before  the 
accident,  that  the  carriage  of  a  sawing 
machine  had  started  up  when  no  one 
was  near  it ) . 

"  In  Fay  v.  Minneapolis  &  St.  L.  R. 
Co.  (1883)  30  Minn.  231,  15  N.  W. 
241,  it  was  held  proper  to  find  construct- 
ive knowledge  of  a  defect  in  couplings 
of  foreign  car,  where  it  had  been  in  de- 
fendant's yard  about  one  week.  But 
in  Chicago,  St.  L.  &  P.  R.  Co.  v.  Fry 
(1891)  131  Ind.  319,  28  N.  E.  989,  the 
court  refused  to  accept  the  contention  of 
plaintiff's  counsel  that  that  case  was  an 
authority  for  the  doctrine  that  the  fact 
of  a  defective  foreign  car's  being  in  the 
possession  of  a  railway  company  for 
nearly  two  weeks  was  of  itself  sufficient 
to  charge  the  company  with  notice,  and 
pointed  out  that  the  defect  was  spoken 
of  as  "readily  discernible  upon  proper 
inspection."  Compare  the  ruling  in 
Chicago  &  E.  R.  Go.  v.  Branyan  (1894) 
10  Ind.  App.  570,  37  N.  E.  190,  cited 
in  the  last  note. 

^aUson  V.  Pacific  R.  Go.  (1870)  46 
Mo..  163,  2  Am.  Eep.  497. 
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though  comijetent  to  show  that  a  defect  existed  at  the  time  of  the 
accident,^  is  not  admissible  to  prove  that  the  defendant  had  notice  of 
the  defect  before  the  accident* 

134.  Failure  of  servant  himself  to  observe  the  dangerous  conditions. — 
In  later  chapters  (svii.-xxii.),the  effect  of  evidence  showing  that  the 
servant  had  or  had  not  the  same  means  or  opportunities  as  the  master 
of  knowing  the  risks  to  which  he  was  exposed  will  be  discussed,  in  so 
far  as  it  bears  upon  the  defenses  of  assumption  of  risks  and  contrib- 
utory negligence.  But  there  is  another  aspect  of  such  evidence  which 
is  material  in  the  present  connection. 

There  are  numerous  cases  which  pi*oceed  upon  the  theory  that,  in 
certain  states  of  the  testimony,  the  master's  nonliability  may  be  de- 
duced, as  a  conclusion  of  law,  from  the  fact  that  the  servant  himself, 
especially  where  he  possessed  special  skill  and  experience  in  regard 
to  the  subject-matter,  was  ignorant  of  the  risk  in  question.^    In  other 


'Barter  v.  Atchison,  T.  &  S.  F.  R. 
Go.    (1895)    55  Kan.  250,  38  Pac.   778. 

'Barter  v.  Atchison,  T.  &  8.  F.  R. 
Co.  (1895)  55  Kan.  250,  38  Pac.  778; 
St.  Louis  &  8.  F.  R.  Go.  v.  Weaver 
(1886)  35  Kan.  412,  57  Am.  Rep.  176, 
11  Pac.  408;  Missouri,  E.  &  T.  R.  Go. 
V.  Young  (1896)  4  Kan.  App.  219,  45 
Pac.  963;  O'Donnell  v.  Baum  (1889)  38 
Mo.  App.  245;  Cherokee  &  P.  Goal  & 
Min.  Go.  V.  Britton  (1896)  3  Kan.  App. 
292,  45  Pac.  100.  As  to  the  inference 
which  it  is  permissible  to  draw,  in  ac- 
tions by  third  persons,  from  the  making 
of  repairs  or  the  taking  of  precautions 
after  the  accident,  see,  generally,  3  El- 
liott, Railroads,   §   1177. 

'  "If  the  defect  [in  a  car]  was  such  as 
to  deceive  human  judgment,  the  com- 
pany, as  well  as  himself  [i.  e.,  the  plain- 
tiff], stands  excused  for  not  discontin- 
uing the  use  of  the  car  on  account  of 
it.  Whatever  diligence  he  exercised  in 
seeing  to  the  apparent  safety  of  the  ve- 
hicle goes  to  the  credit  of  the  company, 
as  well  as  to  his  own  credit."  Central 
R.  &  Bkg.  Co.  V.  Kenney  (1877)  58  Ga. 
485.  A  master  is  not  bound  to  antici- 
pate the  danger  of  bolts  projecting  from 
a  fly  wheel  coming  in  contact  with  a 
pipe  running  near  the  wheel,  which  vi- 
brated when  the  machinery  was  in  mo- 
tion, so  as'  to  break  it  and  cause  injury 
to  an  employee,  if  the  employee,  an  en- 
gineer of  experience,  knowing  the  condi- 
tion of  the  machinery,  has  worked  about 
it  for  fourteen  months  without  antici- 
pating such  danger.  Detroit  Crude-Oil 
Co.  V.   QraUe    (1899)    36  C.   C.  A.  94, 


94  Eed.  73.  An  employer  is  not  liable 
for  an  injury  to  an  employee,  caused  by 
the  falling  of  a  brick  from  the  top  of  a 
tall  chimney,  the  upper  part  of  which 
had  fallen  over  a  few  weeks  before  as  the 
result  of  a  fire,  where  no  one  knew  that 
any  of  the  bricks  were  loose,  and  plain- 
tiff had  as  much  knowledge  of  any  dan- 
ger as  anyone  possessed.  Pilucki  v.  De- 
troit Steel  &  Spring  Works  (1898)  117 
Mich.  Ill,  75  N.  W.  295.  A  telegraph 
company  cannot  be  held  negligent  in 
maintaining  a  crossarm  on  a  telegraph 
pole,  if  a  lineman,  under  whose  weight 
it  broke,  was  not  negligent  in  placing 
himself  on  the  arm,  he  being  boiuid  to 
test  its  strength,  and,  in  fact,  knowing 
perfectly  well  the  extent  of  its  suflScien- 
ey  to  bear  his  weight.  Flood  v.  West- 
ern V.  Teleg.  Go.  (1892)  131  N.  Y.  603, 
30  N.  E.  196.  In  Stiles  v.  Richie 
(1896)  8  Colo.  App.  393,  46  Pac.  694, 
the  owner  of  a  mine  was  held  not  lia- 
ble for  the  death  of  an  experienced  min- 
er in  its  employ,  caused  by  the  caving 
in  of  a  shaft  while  sinking  it,  where 
such  shaft  was  at  the  time  only  12  feet 
deep,  and  the  former,  on  being  informed 
that  the  shaft  needed  timbering,  imme- 
diately began  to  place  the  timber,  which 
was  being  done  when  the  injury  oc- 
curred. There,  in  order  to  negative  in 
advance  the  defense  of  contributory 
negligence,  the  following  peculiar  alle- 
gation was  inserted  in  the  complaint: 
"That  at  the  time  deceased  was  killed 
as  aforesaid,  he  thought,  and  any  man 
of  ordinary  prudence,  with  the  knowl- 
edge which  deceased  had  of  the  ground 
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cases  the  point  in  view  is  perhaps  essentially  the  same,  but  the  precise 
effect  of  the  judgments  is  not  clearly  defined  for  the  reason  that  the 


he  was  working  in,  woiild  have  thought, 
that  said  shaft  could  be  timbered  before 
it  would  cave  in."  The  court  com- 
mented upon  the  averment  as  follows: 
"If  such  was  the  conclusion  of  an  ex- 
perienced miner  who  had  done  the 
work,  and  would  have  been  the  conclu- 
sion of  any  man  of  'ordinary  prudence,' 
how  could  defendants  be  charged  with 
negligence,  and  made  liable  for  failing 
to  exercise  extraordinary  and  prophetic 
prudence  previous  to  the  preceding  Fri- 
day ?  It  is  clear  beyond  controversy 
that  deceased  had  greater  knowledge  of 
the  shaft  and  the  character  of  the 
ground  than  Hook  could  have  had,  and 
that  deceased,  a  practical  miner  of 
years,  possessed  of  all  knowledge  that 
could  be  obtained,  voluntarily  prose- 
cuted the  work,  and  incurred  the  risk 
incident  to  the  employment."  In  Bal- 
lou  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1882)  54  Wis.  257,  41  Am.  Kep.  31,  11 
N.  W.  559,  one  of  the  grounds  upon 
which  the  plaintiff's  right  to  recover 
was  denied  was  that  he  had  the  same 
means  of  knowledge  as  the  company.  "It 
appears  from  the  testimony,"  said 
Judge  Cassoday,  "that  the  ladder  in 
question  was  almost  in  constant  use, 
not  by  the  engineer,  nor  so  much  by  the 
conductor,  but  by  the  brakeman.  The 
straining  test  was  necessarily  applied 
whenever  the  brakeman  ascended  or  de- 
scended the  ladder  in  question.  .  .  . 
llis  inspection  and  testing  was  the 
company's  inspection  and  testing.  His 
failure  to  discover  any  visible  indica- 
tions of  insufficiency,  while  so  inspect- 
ing and  testing,  was  no  more  culpable 
in  the  company  than  in  himself."  In 
Kelly  v.  Abhot  (1885)  63  Wis.  309,  53 
Am.  Rep.  292,  23  N.  W.  890,  the  court 
argued  as  follows:  "The  difference  in 
the  elevation  of  the  coupling  irons  of 
this  foreign  car  and  the  caboose  or  other 
cars  of  the  defendant's  road  would  not 
have  been  very  easily  or  readily  ob- 
served when  they  were  distant  from  each 
other,  and  yet  the  company  is  sought 
to  be  held  liable  for  its  want  of  ordi- 
nary care  in  not  knowing  this  difference 
when  consenting  to  take  this  foreign  car 
into  its  train.  When  the  car  and  the 
caboose  were  brought  nearly  together, 
this  difference  could  have  been  at  least 
much  more  readily  seen  and  observed 
by    comparison.     .  .     Did    not    the 

iiitestate  have  the  same,  if  not  superior, 


means  of  knowing  this  difference  as  or 
to  that  of  the  company  ?  If  the  negli- 
gence of  the  intestate  and  that  of  the 
company  in  this  respect  are  equally  bal- 
anced, ought  the  plaintiff  to  recover  f 
In  Bay  v.  Jeffries  (1887)  86  Ky.  367, 
5  S.  W.  867,  the  court,  after  remarking 
that  there  was  no  proof  that  the  appli- 
ance which  caused  the  injury  (nitro- 
glycerin) was  defective,  said:  "Conse- 
quently, the  simple  question  is,  whether 
the  employer  is  bound  in  every  case  to 
know,  not  merely  the  dangerous  charac- 
ter of  implements  or  agencies  used  in 
his  business,  but  also  the  peculiar  con- 
struction and  mode  of  handling  each 
part  so  as  to  make  it  most  efficient,  and 
to  avoid  injury  to  his  employee,  whether 
the  latter  is,  or  professes  and  under- 
takes to  be,  skilled  in  that  branch  of 
the  business  or  not.  To  require  of  an 
employer  such  knowledge  and  skill,  and 
impose  upon  him  such  obligation, would, 
in  many  cases,  put  a  stop  to  business." 
It  was  accordingly  held  error  to  in- 
struct the  jury  that,  if  the  plaintiff  did 
not  know  of  the  dangerous  character  of 
the  appliance,  the  defendant  could  not 
be  excused  for  his  failure  to  know  and 
inform  plaintiff  of  the  danger,  unless 
he  used  reasonable  care  in  obtaining 
and  imparting  such  information.  This 
was  regarded  as  a  misdirection  because 
it  might  be  understood  by  the  jury  as 
requiring  the  defendant  to  know  and 
inform  the  plaintiff,  not  merely  of  the 
dangerous  character  of  the  appliance, 
but  of  the  manner  of  using  it  so  as  to 
prevent  injury.  The  true  doctrine  was 
declared  to  be  that,  where  an  employee 
represents  and  undertakes  that  he  pos- 
sesses the  knowledge  and  skill  requisite 
to  operate  or  use  machinery  or  imple- 
ments of  a  dangerous  character,  which, 
if  not  properly  used,  are  liable  to  cause 
injury,  he,  and  not  the  employer,  is  re- 
sponsible for  consequences  resulting  to 
himself  from  his  unskilful  or  negligent 
handling  of  it.  In  Walsh  v.  Whiteley 
(1888)  L.  R.  21  Q.  B.  Div.  371,  57  L. 
J.  Q.  B.  N.  S.  586,  36  Week.  Rep.  876, 
53  J.  P.  38,  one  of  the  circumstances 
relied  upon  in  the  master's '  favor  was 
the  admission  of  the  plaintiff  that  he 
had  not  complained  of  the  machine  dur- 
ing the  thirteen  years  he  had  worked 
with  it,  because  it  had  "never  entered 
his  head  that  it  was  dangerous," 
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ignorance  of  coemployees  of  the  plaintiff,  or  other  persons  concerned 
in  the  work,  is  adverted  to  as  an  evidential  factor.^ 

There  seems  to  he  no  little  difficulty  in  finding  a  rational  ground 
upon  which  these  decisions  can  be  reconciled  with  the  well-recognized 
principle  that,  as  a  general  rule,  the  master  and  servant  are  not  on 
the  same  footing  as  regards  the  obligation  of  observing  the  quality  of 
the  instrumentalities  of  the  business.  See  chapter  xxi.^  post.  The 
statements  of  the  cases  cited  are  at  least  compatible  with  the  inference 
that,  under  the  circumstances  mentioned,  the  abnormal  conditions 
would  have  been  discovered  if  the  master  had  properly  discharged 
his  duty  of  active  inspection.  See  next  chapter.  Due  weight  has  been 
given  to  this  consideration  by  some  courts. ■''  Another  objection  to 
treating  the  servant's  ignorance  of  the  risk  as  a  sufficient  basis  for  a 
conclusion  of  law  respecting  the  master's  nonpossession  of  knowledge 


'  A  nonsuit  was  held  to  have  been 
properly  granted,  where,  so  far  as  the 
testimony  showed,  the  rope  furnished  to 
the  plaintiff  for  the  purpose  of  clean- 
ing out  a  well  was  a  good  rope,  and  it 
was  also  in  evidence  that  it  was  care- 
fully examined  by  both  the  plaintiff  and 
the  overseer  of  the  road,  that  there  was 
no  defect  in  it  which  would  be  discov- 
ered by  the  use  of  ordinary  care,  and 
that  both  parties  pronounced  the  rope 
good.  Reid  v.  Central  B.  &  Bkg.  Co. 
(1888)  81  Ga.  694,  8  S.  E.  629.  The 
fact  that  only  one  out  of  ten  employees 
engaged  in  handling  a  chain  noticed  any 
defect  in  it  was  declared  to  be  in  itself 
evidence  that  the  defect  was  not  such  an 
apparent  one  as  to  put  them  or  their 
employers  on  their  guard.  Kinney  v. 
Corbin  (1890)  132  Pa.  341,  19  Atl.  141. 
The  fact  that  miners  had  been  riding 
up  and  down  on  a  car  every  day  for  sev- 
eral years,  exposed  to  any  danger  which 
might  arise  from  the  failure  of  a  cer- 
tain simple  unhitching  apparatus  to 
perform  its  proper  work,  and  never 
complained  of  it  or  protested  against  its 
use,  has  been  considered  to  have  a  ma- 
terial bearing  upon  the  question  wheth- 
er the  mine  owner  was  negligent  in  not 
adopting  some  other  contrivance.  Burke 
V.  Witherhee  (1885)  98  N.  Y.  562. 
There  can  be  no  recovery  for  the  death 
of  a  miner,  caused  by  a  clod  falling  on 
him  from  the  roof  of  a  room  in  the  mine 
into  which  he  went  of  his  own  accord  to 
work,  when  both  he  and  others  tested 
the  roof  and  thought  it  safe.  Consoli- 
dated Coal  Co.  V.  Young  (1889)  31  111. 
App.  417.  Where  an  employee  of  a 
city,  injured  by  the  caving  of  a  trench 


in  which  he  was  working,  had  been  en- 
gaged in  that  work  for  three  or  four 
years,  and  neither  he  nor  his  coem- 
ployees, nor  the  engineer  in  charge,  nor 
his  foreman,  saw  any  apparent  danger 
until  the  accident  occurred,  negligence 
was  not  imputable  to  the  city,  though 
sheathing  might  have  prevented  the  ac- 
cident, and  though  one  of  the  aldermen, 
a  hatter  by  trade,  told  the  foreman  that 
sheathing  was  needed.  Farrell  v.  Mid- 
dletown  (1900)  56  App.  Div.  525,  67 
N.  Y.  Supp.  483. 

'  In  Eddy  v.  Aurora  Iron  Min.  Co. 
(1890)  81  Mich.  548,  46  N.  W.  17,  it 
was  explicitly  laid  down  that  the  mas- 
ter is  not,  as  a,  matter  of  law,  excused 
for  maintaining  his  instrumentalities 
in  an  unsafe  condition,  merely  for  the 
reason  that  the  servant  himself  thought 
they  were  in  a  safe  condition.  The  serv- 
ant, it  was  said,  might  or  might  not 
have  had  the  requisite  knowledge  or 
skill  to  decide  whether  they  wei'e  really 
safe;  but  whether  he  had  or  not,  it  was, 
ordinarily,  no  part  of  his  business  to 
look  after  their  condition.  This  case 
seems  inconsistent  with  the  Michigan 
case  cited  in  note  1,  supra.  In  Alton 
Lime  &  Cement  Co.  v.  Calvey  (1892) 
47  111.  App.  343,  the  defendant's  fore- 
man testified  that  if  the  plaintiff  had 
been  careful  he  might  have  seen  the 
dynamite  before  he  struck  the  rock, 
which  caused  the  explosion.  The  court's 
comment  upon  this  evidence  was  that, 
if  it  was  true,  the  company,  whose  duty 
it  was  not  to  allow  any  dynamite  to  re- 
main in  the  quarry  which,  by  the  exer- 
cise of  proper  diligence,  could  have  been 
discovered,  should  have  ha4  it  remoye^i 
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is,  in  most,  if  not  all,  the  situations  whicli  can  suggest  an  appeal  to 
this  test,  that  there  must  be  some  facts  presented  which  will  be  reason- 
ably susceptible  of  the  construction  that  the  system  of  work  and  the 
measures  taken  to  safeguard  the  servant  were  not  satisfactory.  It  is 
manifestly  unjustiiiable  to  take  the  case  from  the  jury,  or  to  override 
a  verdict,  under  these  circumstances.*  Upon  the  whole,  therefore,  the 
present  writer  ventures  to  express  the  opinion  that  the  standard  of 
comparison  is  wholly  out  of  place  in  this  class  of  cases,  and  that  the 
preferable  analysis  is  rather  one  which  treats  as  two  entirely  separate 
subjects  of  investigation  the  question  whetlier  the  master,  and  the 
question  whether  the  servant,  ought  respectively  to  have  known  of 
the  risk  which  caused  the  injury  in  suit.  AVhat  a  prudent  man  would 
have  discovered  in  each  instance  must  be  determined  with  reference 
to  obligations  so  distinct  in  their  character  and  extent  that  any  proc- 
ess of  ratiocination  which  involves  placing  them  side  by  side  and  ar- 
guing from  one  to  the  other  is  more  apt  to  obscure  the  true  issues  than 
to  lead  to  an  equitable  conclusion. 

135.  Manner  in  which  instrumentalities  discharged  their  functions 
prior  to  the  accident ;  inferences  from,  generally. — The  fact  that  the 
instrumentality  in  question  had  or  had  not  operated  in  a  satisfactory 
manner  prior  to  the  time  when  it  caused  the  injury  in  suit  has  been 
admitted  as  competent  evidence  to  establish  either  that  it  was  or  was 
not  a  suitable  one  to  be  used  as  a  part  of  the  master's  plant,  or  that 
the  master  was  or  was  not  excusably  ignorant  of  its  abnormally  dan- 
gerous condition,  as  disclosed  by  the  accident.    The  cases  which  relate 

'In  O'Driscoll  v.  Faxon  (1892)  156  might  hold  him  bound  to  use  reasonable 
Mass.  527j  31  N.  E.  685,  the  defendant  care  to  guard  against  accidents  which, 
contended  that,  upon  the  whole  evi-  at  the  moment  of  their  occurrence,  a 
dence,  no  want  of  due  care  on  his  part  workman  might  not  anticipate,  though 
was  shown;  and  in  support  of  this  himself  in  the  exercise  of  reasonable 
view  it  is  urged  that  no  notice  was  giv-  care,  under  the  circumstances  in  which 
en  to  him  that  the  bank  was  dangerous ;  he  was  placed.  .  .  .  There  was 
that  the  plaintiff  and  his  witnesses  did  some  evidence  tending  to  show  that  the 
not  regard  it  as  dangerous;  and  that  if  general  plan  which  was  adopted  for  pro- 
file plaintiff,  with  his  exeprience,  was  tecting  the  bank  from  falling  was  inad- 
not  guilty  of  carelessness  in  failing  to  equate.  If  the  jury  were  of  opinion  that 
anticipate  that  earth  from  the  bank  it  was  so,  and  that  the  defendant  failed 
might  fall  upon  him,  and  that  the  cut-  to  use  reasonable  care  in  making  it  safe 
ting  of  the  bank  was  such  as  to  cause  against  accidents,  they  might  lawfully 
no  reasonable  apprehension  of  danger,  hold  him  responsible  to  one  who  was 
then  the  falling  of  the  earth  was  a  mere  himself  in  the  exercise  of  due  care  at 
accident.  The  court  said:  "We  think  the  time  of  the  injury.  Such  seems  to 
the  jury  might  be  allowed  to  take  a  have  been  the  view  taken  by  the  jury, 
broader  view  of  the  defendant's  respon-  and  we  cannot  say,  upon  the  evidence, 
aibility.  The  duty  rested  upon  him  of  that  it  was  the  duty  of  the  presiding 
using  reasonable  care  in  providing  a  justice  to  withdraw  the  case  from  their 
safe  place  for  the  masons  to  do  their  consideration." 
work  in  building  the  wall,  and  the  jury 
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to  the  bearing  of  this  fact  from  the  former  of  these  standpoints  will 
be  collected  in  a  subsequent  chapter  (xi.iii.).  At  present  we  have  to 
deal  with  it  merely  under  the  second  aspect. 

136.  Previous  satisfactory  operation  of  the  instrumentality  which 
caused  the  injury. —  The  courts  have  used  language  which,  if  taken 
literally,  would  commit  them  to  the  unqualified  doctrine  that  the  use 
of  an  instrumentality  which  has  been  in  daily  use  for  a  long  time,  and 
has  uniformly  proved  safe  and  efficient,  may  be  continued  without 
imputation  of  negligence.'^  But  such  a  doctrine  can  easily  be  shown 
to  be  altogether  too  favorable  to  the  master.  Manifestly,  it  is  im- 
possible, in  view  of  that  tendency  to  deterioration  which  is  character- 
istic of  all  the  inorganic  agencies  of  business,  to  affirm  as  a  universal 
principle  that  an  employer  is  entitled  to  infer,  from  the  previous  ef- 
ficient operation  of  his  instrumentalities,  that  such  operation  will 
continue.^  Indeed,  it  is  evident  that  all  the  decisions  cited  in  the 
next  chapter  are  based  on  the  theory  that  he  is  bound  to  take  notice 
that  the  chances  of  his  instrumentalities  remaining  in  a  safe  condi- 
tion steadily  diminish  in  proportion  to  the  period  during  which  they 
have  been  used.  The  true  doctrine  applicable  in  this  connection  seems 
to  be  rather  this, — that  the  previous  safe  and  successful  operation  of 
the  instrumentality  is  conclusive  in  the  master's  favor,  provided  it 
appears  that  he  has  not  been  derelict  in  regard  to  his  duty  of  active 
inspection  at  reasonably  frequent  intervals  (see  next  chapter),  and  no 
circumstance  which  would  have  put  a  prudent  man  on  inquiry  has 
come  to  his  knowledge.  This  proviso  is  recognized  in  the  language 
used  by  the  courts  in  several  of  the  cases  in  which  the  satisfactory 
operation  of  the  instrumentality  before  the  accident  in  suit  is  men- 

'  Sappenfield  v.  Main  Street  &  Agri.  semaphore  had  been  put  up  in  a  differ- 
I'ark.  li.  Co.  (1891)  91  Gal.  48,  27  Pac.  ent  place  does  not  render  the  railroad 
590.  Sweeping  expressions  are  also  company  liable  for  the  injury,  where 
found  in  the  following  cases:  Prybil-  the  semaphore  had  always  before  proved 
ski  V.  Northwestern  Coal  R.  Go.  (1898)  suflficient,  and  would  have  done  so  at 
98  Wis.  413,  74  N.  W.  117  (coal  bucket  the  time  of  the  accident  but  for  the  un- 
had  operated  satisfactorily  till  within  accountable  failure  of  the  air  brakes  to 
fifteen  minutes  of  the  accident)  ;  Kaye  work.  Whalen  v.  Michigan  G.  R.  Co. 
V.  Roi  Roy  Hosiery  Go.  (1889)  51  Hun,  (1897)  114  Mich.  512,  72  N.  W.  323. 
519,  4  N.  Y.  Supp.  571  (elevator  had  ' Bruoe  v.  Beall  (1897)  99  Tenn.  303, 
been  in  constant  successful  operation  up  41  S.  W.  445  (holding  that  the  trial 
to  the  time  of  the  accident)  ;  Hoskins  judge  had  properly  refused  an  instruc- 
V.  Stewart  (1890)  57  Hun,  380,  10  N.  tion  to  the  effect  that  "as  a,  general 
Y.  Supp.  833  (trench  caved  in  which  rule,  when  an  appliance,  machine,  or 
had  been  safe  till  the  time  of  the  acci-  structure  not  obviously  dangerous  has 
dent)  ;  Richardson  v.  Cooper  (1878)  been  in  daily  use  for  years  and  has  uni- 
88  111.  270  (hoisting  apparatus  had  formly  been  found  adequate,  safe,  and 
I'aised  stones  of  ten  times  the  weight  of  convenient,  it  may  be  continued  without 
that  which  caused  it  to  give  way).  The  the  imputation  of  negligence")  ;  Good- 
mere  fact  that  an  injury  to  a  railroad  sell  v.  Taylor  (1889)  41  Minn.  207,  4 
engineer  would  not  have  occurred  if  a  L.  R.  A.  673,  42  N.  W.  873. 
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tioned  as  an  exculpatory  element,^  and  it  is  probably  implied  in  all 
the  other  cases  in  which  phraseology  of  an  unqualified  description  is 
used. 

137.  Previous  unsatisfactory  operation  of  the  instrumentality  which 
caused  the  injury. —  In  some  states  of  the  evidence  the  employer's 
nonliability,  when  considered  with  relation  to  a  previous  accident  not 
known  to  him,  is  deducible,  as  a  matter  of  law,  from  the  general  prin- 
ciple enunciated  in  §  126,  ante.''-  But  it  is  recognized  in  a  large  num- 
ber of  cases  that  the  fact  of  such  an  accident's  having  occurred  is  it- 
self competent  evidence  tending  to  show  that  the  master  should  have 
been  aware  of  the  conditions  to  which  it  was  due.^    A  jury,  therefore. 


'Southwest  Virginia  Improv.  Co.  v. 
Andrew  (1889)  86  Va.  270,  9  S.  E.  1015 
(roof  of  a  tunnel  in  a  coal  mine  fell, 
without  the  warning  signs  that  usually 
]>reeedc  it,  and  the  evidence  showed  that 
the  usual  tests  had  been  made  without 
disclosing  any  unsafe  conditions)  ; 
Bradbury  v.  Kingston  Coal  Co.  (1893) 
157  Pa.  231,  27  At\.  400  (pin  control- 
ling throttle  of  hoisting  engine  had  for 
seven  years  continuously  and  success- 
fully served  its  use  without  any 
change,  repair,  substitution,  or  visible 
defect,  and  gave  no  external  indication 
of  defect  up  to  the  time  of  the  acci- 
dent). In  Thiel  v.  Kennedy  (1901)  82 
Minn.  142,  84  N.  W.  657,  where  a  belt 
slipped  and  started  a  machine,  it  was 
held  that  its  successful  operation  up  to 
that  time  did  not  conclusively  prove 
that  the  defect  could  not  have  been  dis- 
covered by  due  care.  In  Watt  v.  Neil- 
son  (1888)  15  So.  Sess.  Gas.  4th  series, 
772,  it  was  held  that  a  master  is  not 
responsible  for  injuries  caused  by  the 
fall  of  a  simple  hoisting  apparatus 
which  his  workmen  have  been  rigging 
up  for  themselves  during  several  years, 
whenever  it  happened  to  be  needed,  with- 
out any  suspicion  of  danger,  or  any  sug- 
gestion that  some  other  appliance 
should  be  used. 

'  The  principle  applied  in  the  above- 
cited  cases  seems  to  be  ignored  in  a  rul- 
ing to  the  effect  that  a  brewer,  to  whom 
no  notice  is  shown  to  have  been  given 
of  the  previous  bursting  or  exploding  of 
bottles,  is  not  chargeable  with  knowl- 
edge of  the  actual  fact  of  such  explod- 
ing, and  of  the  latent  danger  thereof  to 
liis  employees.  Melchert  v.  Robert 
Smith  India  Pale  Ale  Brewing  Co. 
(1891)  140  Pa.  448,  21  Atl.  755.,  Sulli- 
van V.  Poor  (1900)  32  Misc.  575,  66  N. 
y.  Supp.  409,  where  it  was  observed 
Vol.  I.  M.  &  S.— 19. 


that  previous  accidents  not  known  to  de- 
fendant were  immaterial  as  evidence, 
exemplifies    a  similar  conception. 

'  Louisville,  N.  A.  &  G.  R.  Co.  v. 
Wright  (1888)  115  Ind.  378,  16  N.  E. 
145  (trainmen  had  previously  been  in- 
jured by  coming  into  collision  with  the 
same  overhead  bridge  as  that  which  in- 
jured the  plaintiff) .  Where  the  employ- 
er is  charged  with  negligence  in  main- 
taining a  structure  so  close  to  a  tram- 
way as  to  be  dangerous  to  employees,  it 
is  not  error  to  admit  evidence  to  the  ef- 
fect that,  prior  to  the  occurrence  of  the 
accident  to  the  plaintiff,  another  serv- 
ant had  been  caught  between  the  struc- 
ture and  the  tram  cars.  Salem  Stone 
&  Lime  Go.  v.  Griffin  (1894)  139  Ind. 
141,  38  N.  E.  411  (servant  previously 
caught  between  tram  car  and  structure 
close  to  track).  See  also  cases  cited  in 
the  next  note.  It  has  been  said  that  the 
true  ground  on  which  such  evidence  is 
admitted  or  rejected  in  actions  for  neg- 
ligence is  that  it  is  competent  for  the 
purpose  of  showing  that  the  defendant 
had  knowledge  of  the  probability  of  the 
recurrence  of  similar  accidents,  but 
not  for  the  purpose  of  proving  that  a 
specific  danger  existed  at  the  time  the 
plaintiff  was  injured.  Malone  v.  Haw- 
ley  (1873)  46  Cal.  409,  where  evidence 
that  an  elevator  had  previously  fallen 
from  the  same  cause  as  that  to  which 
the  plaintiff's  injury  is  traceable  was 
admitted  to  show  that  the  employer 
knew  it  might  at  any  time  fall  again. 
This  distinction,  however,  seems  to  be 
of  very  dubious  soundness,  for  if,  in  any 
particular  case,  such  evidence  is  deemed 
to  warrant  the  conclusion  that  the  mas- 
ter should  have  known  that  there  was 
a  probability  of  similar  accidents,  the 
constructive  knowledge  thus  imputed  to 
him  becomes,  according  to  the  principles 
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is  always  warranted  in  inferring  fnini  evidence  of  tlie  previous  de- 
fective operation  of  an  instrumentality  that  the  master  was  negligent 
in  not  seeing  that  the  instrumentality  was  properly  constructed  and 
adjusted,  so  as  to  be  safe  when  it  v^as  originally  put  in  use,  or  in  not 
discovering  its  dangerous  condition  and  making  it  safe  before  the 
accident.* 


explained  in  §  125,  ante,  one  of  the  cir- 
cumstances which  charge  him  with  neg- 
ligence in  allowing  the  abnormal  con- 
ditions to  continue  up  to  the  time  of  the 
accident.  In  the  last  analysis,  there- 
fore, such  evidence  must  be  one  of  the 
elements  involved  in  the  conclusion  ar- 
rived at. 

^  Mooney  v.  Connecticut  River  Lvm- 
hcr  Go.  (1891)  154  Mass.  407,  28  N.  E. 
352  (machine  had  "run  away"  several 
days  before  the  accident).  To  the  same 
effect  see  Donahue  v.  Drown  (1891)  154 
Mass.  21.  27  N.  E.  675  (machine  shown 
to  have  had  a  tendency  to  start  auto- 
matically) ;  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Holt  (1883)  29  Kan.  149  (railroad 
company  held  liable  for  injury  caused 
by  sudden  starting  of  engine,  where  it 
had  frequently  done  so  automatically 
and  without  warning,  the  jury  having 
specially  foimd  want  of  care  in  not  as- 
certaining its  condition)  ;  KnicJceriocker 
Ice  G.  V.  Finn  {1897)  25  C.  C.  A.  579,51 
U.  S.  App.  256,  80  Fed.  483  (on  two  sepa- 
rate occasions  shortly  before  the  acci- 
dent, a  horse  had,  viciously  and  with- 
out provocation,  kicked  in  a  very  danger- 
ous manner)  ;  Krogsiad  v.  Northern  P. 
B.  Go.  (1891)  46  Minn.  18,  48  N.W.  409 
(appliance  had  given  way  prior  to  the  ac- 
cident, under  the  same  circumstances  as 
when  the  plaintiff  was  injured)  ;  8toher 
V.  8t.  Louis,  I.  M.  &  8.  R.  Go.  (1887) 
91  Mo.  511,  4  S.  W.  389  (1891)  105  Mo. 
192,  16  S.  W.  591  (track  had  sev- 
eral times  been  overflowed  owing  to 
the  inadequacy  of  the  culverts)  ;  Ous- 
ley  v.  Central  R.  &  Bkg.  Go.  (1890)  86 
Ga.  538,  12  S.  E.  938  (drawbar  had 
failed  in  its  proper  functions  twice 
out  of  three  attempts  at  using  it)  ; 
Knickerbocker  Ice  Go.  v.  Bernhardt 
(1900)  95  111.  App.  23  (cakes  of  ice  oc- 
casionally fell  off  the  runway  at  an  ice 
house)  ;  Bartley  v.  Trorlicht  (1892)  49 
Mo.  App.  214  (elevator  did  not  work 
well,  and  was  shown  to  have  various 
specific  defects)  ;  Illinois  G.  R.  Co.  v. 
Beardon  (1894)  56  111.  App.  542  (tim- 
bers on  car  had  shifted  so  as  to  project 
over  the  end  several  times  before  an  ac- 
cident caused  by  their  projecting  in  this 


manner)  ;  St.  Louis  Bridge  Co.  v.  Fel- 
lows (1893)  52  111.  App.  504  (derail- 
ment on  sharp  curve  where  such  acci- 
dents had  frequently  happened)  ;  Byrne 
V.  Brooklyn  CUv  R-  Co.  (1894)  6  Mise. 
441,  26  N.  Y.  Supp.  760  (portions  of  a 
bank  in  course  of  eycavation  had  fal- 
len from  time  to  time)  ;  Barter  v.  Atch- 
ison, T.  &  8.  F.  R.  Go.  (1895)  55  Kan. 
250,  38  .Pac.  778  (question  whether  a 
railroad  company  had  notice  of  the  dan- 
gerous condition  of  a  switch  is  for  the 
jury,  where  one  of  the  switchmen  has 
testified  that  it  was  out  of  repair,  an- 
other that  an  engine  always  made  a, 
quick  turn  when  it  passed  the  point  be- 
tween, the  movable  and  the  stationary 
rails,  and  another,  that  the  switch  had 
worked  hard  on  the  morning  of  the  day 
when  the  accident  occurred)  ;  The  Caro- 
lina (1886)  30  Fed.  199  (held  by  dis- 
trict judge  that,  as  a  hoisting  rope  had 
broken  the  day  before  the  accident,  the 
officers  of  the  ship  were  chargeable  with 
knowledge  of  its  unfitness)  ;  Burnside 
V.  Novelty  Mfg.  Go.  (1899)  121  Mich. 
115,  79  N.  W.  1108  (press  had  been 
continuously  giving  trouble  in  the  same 
way  as  that  which  caused  the  injury)  ; 
ilulvey  v.  Rhode  Island  Locomotive 
Works  (1885)  14  R.  I.  204  (elevator 
chain  had  broken  about  six  weeks  be- 
fore, when,  according  to  some  of  the 
evidence,  the  person  immediately  in 
charge  of  the  men  using  it  notified  the 
superintendent  and  asked  for  a  new 
chain,  but  that,  as  none  was  supplied, 
he  had  the  old  one  mended  and  used 
it  again,  though  some  of  the  links  were 
worn)  ;  Mangum  v.  Bullion,  B.  &  C. 
Min.  Go.  (1897)  15  Utah,  534,  50  Pac. 
834  (elevator  cage  had  been  rattling 
and  shaking  and  was  loose  in  the 
guides)  ;  Chicago  v.  Edson  (1891)  43 
111.  App.  417  (frames  of  windows  had 
been  loosened  on  other  occasions  by 
same  kind  of  work).  Where  it  was  dis- 
covered on  the  first  day  that  a  pile  driv- 
er was  put  into  operation,  that  the  wire 
rope  supporting  the  hammer  was  apt, 
when  slack,  to  get  out  of  its  place  under 
the  diTim,  it  is  for  the  jury  to  saj 
whether  the  master's   representative  in 
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The  cases  illustrating  the  proposition  jiist  enunciated  should  be 
carefully  distinguished  from  those  in  which  the  knowledge,  actual  or 
constructive,  of  the  previous  unsatisfactory  operation  of  the  instru- 
mentality is  established  by  evidence  apart  from,  and  independent  of, 
the  unsatisfactory  operation  itself.  Cases  of  the  latter  class  virtually 
assert  nothing  but  the  doctrine  that  a  master  is  liable  for  injuries 
caused  by  a  defective  instrumentality  the  condition  of  which  was,  or 
ought  to  have  been,  kaowia  to  him  (§  125,  ante),  and  do  not  involve  an 
inquiry  into  the  es'idential  significance  of  a  previous  accident,  as  an 
element  which  itself  tends  to  establish  constructive  knowledge.* 

charge  of  the  work  should  not  have  as-  in  each  instance  may  aflFect  the  weight 

ceitained  that  the  rope  had  become  rag-  of  the  evidence,  but  not  its  admissibil- 

ged,    and   a   dangerous   object   to   touch  ity,  as  such  a  limitation  would  exclude 

with  a  mittened  hand  when  liable  to  be  the  result  of  every  experiment  offered  in 

set  in  motion  without  warning.     Steen  evidence,  which  would  amount  to  a  re- 

Y.  St.  Paid  d- D.  R.  Go.   (18S7)  37  Minn,  ductio   ad  ah.surdum."      In    Moffatt    v. 

310,  34  N.  W.  113.     Where  several  wit-  Bateman    (1869)    L.  R.  3  P.  C.   115,  22 

nesses    have    testified    that     they     had  L.  T.  N.  S.  140,  6  Moore  P.  C.  C.  N.  S. 

heard  steam  escaping  from  a  boiler  for  369,   the   doctrine   in  the  text  was   as- 

a  considerable  period  before  it  exploded,  sumed  to  be  correct    (buggy    had    been 

and  there  is  evidence  that  an  employee  overturned  by    runaway    horses    which 

had  been  engaged  several  times  in  calk-  had   bolted  on    several    previous    occa- 

ing  the  seam  from  which  the  steam  es-  sions),  but  the  evidence  was  held  insuf- 

caped,  and  that  the  defendant's  officers  ficient  to   sustain    this    theory    of    the 

had  been   frequently   in   and   about   the  case. 

boiler  room,  the  jury  is  justified  in  find-  *  The  action  was  held  maintainable  in 
ing  that  the  defendant  knew  of  the  ex-  the  following  cases  on  the  ground  that 
istence  of  the  defect,  and  was  aware  the  master  was  chargeable  with  notice 
that  the  seam  had  been  calked  on  differ-  of  the  previous  accidents:  Spaulding 
ent  occasions.  Ballard  v.  Hitchcock  v.  Fortes  Lithograph  Mfg.  Co.  (1898) 
Mfg.  Go.  (1893)  71  Hu.n,  582,  24  N.  Y.  171  Mass.  271,  50  N.  E.  543  (seat  had 
Supp.  1101,  Affirmed  without  opinion  in  tipped  up  several  times  previously)  ; 
(1895)  145  N.  Y.  619,  40  N.  E.  163.  Bcardslcy  v.  Minneapolis  Street  R.  Co. 
In  Findlay  Brewing  Co.  v.  Bauer  (1893)  54  Minn.  504,  56  N.  W.  176 
(1893)  50  Ohio  St.  560,  35  N.  E.  55,  the  (jury  justified  in  finding  that  the  de- 
court,  in  holding  that  evidence  as  to  fendant  was  guilty  of  negligence  in 
liow  an  elevator  by  which  an  employee  causing  a  car  to  be  used,  where  it  had 
was  injured  behaved  on  former  occa-  frequently  "bucked"  before)  ;  Faerherv. 
sions, — that,  at  other  times,  when  being  T.  B.  Scott  Tjiimber  Co.  (1893)  86 
operated  by  other  persons,  barrels  be-  Wis.  226,  56  N.  W.  745  (accident  re- 
ing  lifted  had  fallen  and  injured  those  suited  from  collapse  of  slab  burner  ow- 
operating  it,  or  had  simply  fallen  back,  ing  to  the  same  cause  as  on  a  previous 
the  conditions  remaining  substantially  occasion  some  years  before)  ;  Leland  v. 
the  same, — tended  to  prove  some  vice  in  Hearn  (1900)  49  App.  Div.  Ill,  63  N. 
its  construction  that  rendered  its  op-  Y.  Supp.  204  (error  to  direct  a  verdict 
eration  dangerous,  and  that  the  employ-  for  defendant  where  the  injury  was 
er  knew,  or  should  have  known,  the  fact,  caused  by  the  fall  of  an  elevator  which 
said:  "Inspection  itself  may  indicate  had  fallen  before,  and  was  known  by  de- 
some  defect  in  a  machine,  affecting  its  fendant  to  be  out  of  repair)  ;  Johiison 
safety  or  usefulness;  but,  as  is  most  us-  v.  Bellingham  Bay  Improv.  Go.  (1896) 
ually  the  case,  its  defective  character,  13  Wash.  455,  43  Pac.  370  (master  is 
whatever  it  may  be,  is  more  clearly  ob-  liable  for  injuries  caused  by  the  giving 
served  in  its  operation.  Experiment  is  way  of  a  decayed  plank  in  a  platform, 
the  final  and  most  conclusive  test  of  its  at  the  very  place  where  it  joined  a  new 
safety,  as  well  as  of  its  usefulness;  and  piece  inserted  by  him  after  a  previous 
the  fact  that  the  carefulness  of  the  party  break);  Chicago  d  A.  R.  Go.  v.  Shan- 
operated  the  machine  may  be  involved  iion    (1867)    43  111.    338     (defects    pre- 
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The  unsatisfactory  operation  of  an  instrumentality  because  of  one 
specific  kind  of  defect  is  not  evidence  that  the  master  should  have 
known  of  another  and  distinct  defect,  with  which  that  unsatisfactory 
operation  had  no  connection." 

It  has  been  laid  down  that  the  general  principle  stated  above  is  sub- 
ject to  the  limitation  that  proof  of  a  single  defective  or  imperfect 
operation  of  machinery  or  instrumentalities,  resulting  in  injury,  will 
not  of  itself  be  sufficient  evidence,  nor  any  evidence,  that  the  master 
had  previous  knowledge  or  notice  of  any  defect,  imperfection,  or 
insufficiency  in  such  machinery  or  instrumentalities.^    But  this  gen- 

viously  reported)  ;  Ashley  Wire  Co.  v.  over  a  certain  place  in  its  track  had  a 
Mcrcier  (1895)  61  111.  App.  485  (evi-  jumping  or  jarring  motion  is  not  notice 
dence  that  an  employee  of'  defendant  to  it  of  a  latent  internal  seam  in  a 
had  told  its  superintendent  on  two  oc-  rail  at  that  place,  which  subsequently 
casions,  shortly  before  an  accident  to  caused  the  rail  to  split  and  break)  ; 
plaintiff  from  the  breaking  of  a  crane,  Gamphell  v.  Jughardt  (1900)  50  App. 
that  he  was  afraid  to  work  under  it,  Div.  460,  64  N.  Y.  Supp.  198  (bearings 
and  that  such  employee  was  discharged  of  machine  known  to  be  worn  so  that  it 
on  the  second  occasion,  held  admissible  did  not  work  easily;  accident  caused  by 
to  show  notice  of  its  unsafe  condition,  a  sudden  and  unexpected  movement)  ; 
although  no  particular  defect  was  Tiien  v.  linger  (1900)  64  N.  J.  L.  596, 
pointed  out).  In  Gates  v.  Chicago,  M.  46  Atl.  593  (defective  action  of  machine 
&  St.  P.  R.  Co.  (1892)  2  S.  D.  422,  50  on  previous  occasions  was  proved,  but 
N.  W.  907,  the  court,  in  holding  that  the  it  was  of  a  different  kind  from  that 
knowledge  of  a  railroad  company  that  which  caused  the  accident)  ;  Schulz  v. 
a  derrick  constructed  by  it  was  some-  Rohe  (1896)  149  N.  Y.  132,  43  N.  B. 
times  left  unfastened,  so  as  to  swing  420  (employer's  knowledge  that  the  op- 
over  the  track  in  a  manner  dangerous  eration  of  a  machine  is  defective,  owing 
to  employees,  makes  it  liable  for  injury  to  the  fact  that  the  piston  bends  and 
caused  thereby  to  a  trainman,  although  so  sticks  in  the  cylinder,  does  not 
it  did  not  know  that  it  was  unfastened  charge  him  with  liability  for  another 
at  the  time  of  the  accident,  and  it  had  defect  of  which  he  has  no  knowledge, 
remained  unfastened  for  a  short  time  consisting  of  the  tilting  back  of  the  cyl- 
only,  remarked  that  the  negligence  for  inder  of  its  own  accord  while  the  em- 
which  the  defendant  was  held  liable  ployee  was  filling  it,  and  the  descent  of 
consisted,  not  in  the  precise  condition  the  piston  into  it).  Compare  also  the 
of  the  derrick  at  the  time  of  the  acci-  ruling  in  Richardson  v.  Great  Eastern 
dent,  but  in  its  failure  to  use  care  to  R.  Co.  (1875)  L.  R.  10  C.  P.  486,  33 
keep  it  fastened  after  constructive  no-  L.  T.  N.  S.  248,  Reversing  (1876)  L.  R. 
tice  of  what  usually  occurred  when  it  1  C.  P.  Div.  342,  24  Week.  Rep.  907, 
was  not  in  use.  An  employer  whose  at-  that  a  railway  company  is  not  under 
tention  is  called  to  a  clicking  noise  the  duty — here,  as  respects  a  passenger, 
made  by  a  machine  used  by  an  em-  — of  making  a  minute  examination  of 
ployee,  which  would  not  have  been  the  whole  car  "because  defects  have  been 
made  if  the  machine  had  been  in  proper  discovered  in  some  part  of  the  cars, 
condition,  owes  such  employee  the  duty  which  have  no  connection  with  the  prob- 
of  carefully  inspecting  the  machine  to  able  existence  of  defects  in  any  other 
determine  if  it  is  defective,  and  of  re-  part  of  the  cars.'' 

pairing  it  in  case  it  is  found  to  be  de-        'Atchison,  T.  &  8.  F.  R.  Go.  v.  Wag- 

fective.     A  mere  casual  examination  by  ner    (1885)    33   Kan.   666,   7   Pac.   204, 

the  foreman  is  not  a  fulfilment  of  the  cited  with  approval  in  Missouri,  K.  & 

duty.     Kaplan  v.  'New  York  Biscuit  Go.  T.  R.  Co.  v.  Young  (1896)   4  Kan.  App. 

(1896)   5  App.  Div.  60,  38  N.  Y.  Supp.  219,  45  Pac.  963.     "In  order  to  charge 

1049.  a  master  with  negligence  in  permitting 

'James  v.  Northern  P.  R.  Co.   (1891)  the  use  by  a  minor   servant  of   a  ma- 

46  Minn.   168,  48  N.  W.   783    (notice  to  chine,   the  ordinary  danger  of  which   is 

a  railroad  company  that  cars  on  passing  obvious,  something  more  must  be  shown 
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eralization  is,  plainly,  altogether  too  sweeping.  The  circumstances 
of  the  single  accident  which  is  shown  to  have  occurred  may  be  such  as 
to  certainly  indicate  that  the  abnormal  conditions  would  have  been 
discovered  if  the  master  had  discharged  his  duty  of  inspection  with 
reasonable  care.     Compare  §  198,  post. 

138.  Previous  unsatisfactory  operation  of  other  instrumentalities  of 
the  same  kind. —  One  case  seems  to  embody  the  conception  that  the 
fact  that  appliances  of  the  same  sort  as  the  one  in  question  had  proved 
defective  never  tends  to  charge  the  master  with  constructive  notice  of 
its  defective  properties.-'-  But  it  seems  impossible  to  argue  with  any 
show  of  reason  that  evidence  of  this  sort  is  to  be  wholly  rejected,  and 
its  competency  has  been  more  than  once  recognized.  Manifestly,  it  is 
a  reasonable  inference  that,  where  several  out  of  a  number  of  appli- 
ances modeled  upon  the  same  pattern  or  a  closely  similar  pattern  fail 
to  perform  tbeir  functions  properly,  the  master  is  put  upon  inquiry 
as  to  the  suitability  of  all  the  others.^ 

139.  Province  of  court  and  jury,  where  the  master's  constructive 
knowledge  is  in  question. — If  the  plaintiff  introduces  any  evidence 
which  fairly  tends  to  show  that  the  master  had  either  actual  or  con- 
structive knowledge  of  the  abnormal  conditions  which  caused  the  in- 
jury, the  case  must  be  submitted  to  the  jury.-^    In  the  absence  of  such 

than  the  fact  that  the  machine,  by  its  it  to  be  partially  taken  do-wn  to  repair 

unusual     and     unaccountable    behavior  it,  has  the  right  to  assume  that  the  oth- 

upon    a     single    occasion,     injured    the  er   abutment,    constructed   at   the   same 

plaintiff  in  a  -way  that  -was  not  obvious,  time  and  by  the  same  contractor,  is  free 

Something    in     the    nature   of   scienter  from   defects.     Bogart  v.   Delaware,   L. 

must  be  proved,  from  whichitmaybe  in-  <&  W.  R.  Co.    (1895)    145  N.  Y.  28.3,  40 

ferred  that  the  master,  by  the  exercise  IS.  E.  17.     In  Doyle  v.  White   (1896)    9 

of  reasonable  caution,  could  have  appre-  App.  Div.  521,  35  N.  Y.  Supp.  760,  41 

liended   such   an  occurrence."     Garring-  N.  Y.  Supp.  628,  it  was  denied  that  the 

ton  V.  Mueller   (1900)    65  N.  J.  t.  244,  breaking  of  a  single  eyebolt -was  evidence 

47  Atl.  564.  of   the   defective  quality   of  the   lot   to 

^  Georgia    R.    &    Bkg.   Co.  v.    Nelms  -which  it  belongs.     But  the  rationale  of 

(1889)    83   Ga.   70,   9   S.   E.   1049    (evi-  the   ruling  -was   that  the   -weakness   re- 

dence  that  other  hammers  broke  at  the  suited  from  an  imperfect  -welding,   and 

same  -work  and  at  the  same  time  does  that  this   is  not  a   defect   of  manufac- 

not  sho-w  negligence  in  the  selection  of  ture  which  -would  necessarily  or  prob- 

the  hammer  vi'hieh  caused  the  injury),  ably  run  through  the  -whole  lot. 

'  Slattery   v.    Walker   &   P.    Mfg.    Co.        '  This  doctrine  is  explicitly  stated  or 

(1901)    179   Mass.     307,   60   N.   E.    782  assumed  to  be  correct  in  all  the  cases 

(bursting  of   a   check  valve  of   certain  cited   in   this   chapter.      See,   especially, 

dimensions    under    a    certain    pressure  Mellors    v.   Shaw    (1861)    1    Best   &   S. 

charges   master   -with   notice  that   it   is  437,  30  L.   J.  Q.   B.   N.  S.   333,   7   Jur. 

not  safe  to  put  in  another  valve  of  that  N.  S.  845;   Cumberland  d  P.  R.  Co.  v. 

size)  ;    Painton   v.    Northern   G.   R.    Go.  State  use  of  Moran  (1875)  44  Md.  283; 

(1880)   83  N.  Y.  7   (chains  like  the  one  Ledwidge     v.     Bathaway      (1898)     170 

which  gave -way  had  frequently  broken).  Mass.     348,     49     N.     E.     656;      Nord 

It   cannot   be   charged,   as   a  matter   of  Deutscher  Lloyd  S.  8.  Go.  v.  Ingebreg- 

law,   that  the  purchaser  of  a   railroad,  sten    (1894)    57   N.   J.   L.   402,   31   Atl. 

which  has  notice  that  one  abutment  of  619;  Essex  County  Electric  Co.  v.  Kel- 

a  bridge  is  so  poorly  built  as  to  require  ly  (1897)   60  N.  J.  L.  306,  37  Atl.  619; 
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evidence  the  proper  course  is  for  the  trial  judge  to  declare,  as  a  mat- 
ter of  law,  that  the  action  cannot  be  maintained.^  Otherwise,  a  ver- 
dict for  the  plaintiff  is  subject  to  reversal  by  a  court  of  review.*    Such 

Barter  v.  Atchison,  T.  &  S.  F.  R.  Co.  29  Atl.   427;   St.  Louis,  I.  M.  &  8.  R. 

(1895)  55  Kan.  250,  38  Pac.  778;  Covey  Co.  v.  Gaines    (1885)    46  Ark.  555;  De 

V.  Hannibal  &  St.  J.  R.  Co.    (1885)    8R  Graff  \.  New  York  C.  &  H.  R.  R.  Co. 

Mo.  635;   Coontz  v.  Missouri  P.  R.  Co.  (1879)   76  N.  Y.  125.     In  the  last  case, 

(1894)  121  Mo.  652,  20  S.  W.  661.  A  where  a  brake  chain  gave  way,  the 
finding  that  defendant  knew  of  the  pres-  court  said:  "Upon  the  next  proposi- 
ence  of  a  solution  of  potash  in  a  waste  tion,  that  the  exercise  of  ordinary  care 
pipe  from  which  he  directed  plaintiff  would  have  discovered  the  defect,  and 
to  remove  an  obstniction  is  sustained  that  the  defendant  neglected  to  exercise 
by  evidence  that  defendant  was  present  such  care,  a  careful  examination  has 
before  and  at  the  time  of  the  accident  failed  to  satisfy  me  that  the  evidence 
to  plaintifl',  caused  by  coming  in  contact  was  sufficient  to  warrant  a  verdict.  In 
with  such  solution,  and  had  been  per-  the  first  place,  assuming  a  defect,  there 
sonally  concerned  in  directing  the  re-  is  no  evidence  what  it  was,  or  the  na- 
moval  of  the  obstruction,  even  though  ture  of  it.  The  car  was  in  a  train  go- 
he  denies  having  had  any  knowledge  of  ing  west,  and  it  does  not  appear  that 
its  presence.  Dunn  v.  Gonncll  (1897)  anyone  ever  saw  the  chain  afterwards, 
21  Misc.  295,  47  N.  Y.  Supp.  185,  Af-  except  the  person  who  took  the  plain- 
firming  20  Misc.  727,  46  N.  Y.  Supp.  tiff's  place  after  the  accident,  and  he  only 
084.  looked  at  it  with  a  lantern  at  a  station, 

-  Plaintiff  nonsuited.     Clough  v.  Boff-  and  saw  that  it  was  broken.     There  is 

man   (1890)    132  Pa.   026,  19  Atl.  299;  some    evidence,    although    slight,     that 

Melchert  v.  Roiert  Smith    India    Pale  the  car  did  not  belong  to  the  defendant. 

Ale  Brevnng   Co.    (1891)    140   Pa.   448,  There  was  an  entire  absence  of  evidence 

21  Atl.  755;  Simpson  v.  Pittsburgh  Lo-  as  to  the  nature  and  character  of  the  de- 

comotive    M'orks    (1890)     139    Pa.    245,  feet,  or  the  cause  of  the  breaking.     We 

21    Atl.    386;    Corcoran   v.    Wanamaker  may  imagine  several  causes, —  (1)   from 

(1898)    185  Pa.  496,  39  Atl.  1108;  Fen-  an  original  defect  in  the  iron,  or    (2) 

dcrson  v.  Atlantic  City  R.   Co.    (1894)  in   its   manufacture,   or    (3)    by  reason 

56  N.  J.  L.  708,  31  Atl.  767;  Hoibs  v.  of  weakness  and  ordinary  decay  by  use, 

Stauer    (1885)    62  Wis.   108,  22  N.  W.  or   (4)  by  getting  misplaced  on  the  trip 

153.  on  which  the  accident  occurred.     There 

Complaint     dismissed.      Painton      v.  is  no  evidence  that  ordinary  care  and 

Nortliern   C.   R.    Co.    (1880)    83   N.   Y.  observation  would  h.ive  discovered  all  of 

7;  Warner  v.  Erie  R.  Co.   (1868)   39  N.  these  defects  if  they  had    existed,    and 

Y.  468;  Martin  v.  Cook  (1891)  37  N.  Y.  they  must  have  so  found,  as  they  could 

S.  R.  733,  14  N.  Y.  Supp.  329;  Schorn-  not  have  singled  out  a  defect  which  or- 

ing  V.  Knickerbocker  Ice  Co.   (1891)   38  dinary  care  would  have  discovered,  be- 

N.   Y.   S.   R.   27,   13   N.   Y.   Supp.   434;  cause  the  particular  defect  was  entirely 

Nelson  v.  Dubois    (1882)    11  Daly,  127.  unkno^vn."       Evidence     which     merely 

Demurrer  to  evidence  sustained.  Car-  shows  that  one  of  the  defendants  super- 

ruthers  v.   Chicago,  It.  I.   &  P.  R.   Co.  intended  the  work  of  putting  into  place 

(1895)  55  Kan.  600,  40  Pac.  915;  a  steam  pipe  from  which  the  plaintiff's 
Burnes  v.  Kansas  City,  Ft.  S.  &  M.  R.  injury  resulted  is  insufficient  to  support 
Co.  (1895)  129  Mo.  41,  31  S.  W.  347;  a  finding  that  he  knew  the  condition  in 
Humphreys  v.  Neicport  News  d  M.  T.  which  the  pipe  was  left.  Bobbs  v. 
Co.   (1889)   33  W.  Va.  135,  10  S.  E.  39.  Stauer    (1885)    62  Wis.   108,  22   N.  W. 

Verdict  directed  for  defendant.  Mel-  153.  In  Cherokee  &  P.  Coal  &  Min.  Co. 
chert  V.  Robert  Smith  India  Pale  Ale  v.  Britton  (1896)  3  Kan.  App.  292,  45 
Brewing  Co.  (1891)  140  Pa.  448,  21  Atl.  Pac.  100,  a  general  verdict  for  plaintiff, 
755;  Murphy  v.  Great  Northern  R.  Co.  injured  by  the  fall  of  the  roof  of  a  tun- 
(1897)    68  Minn.  526,  71  N.  W.  662.        nel,  was  held  to  be  inconsistent  with  a 

'  Feltham  v.  England  (1866)  L.  R.  2  special  finding  (1)  that  there  wasnoevi- 
Q.  B.  33,  36  L.  j.  Q.  B.  N.  S.  14,  15  dence  to  show  that  the  rock  was  known 
Week.  Rep.  151,  7  Best  &  S.  676;  White  to  be  loose,  and  (2)  that  the  miners 
V.  Eidlits  (1897)  19  App.  Div.  256,  46  and  other  employees  considered  the 
N.  Y.  Supp.  184;  Essex  County  Electric  place  safe.  In  Atchison,  T.  <&  S.  F.  R. 
Co.  V.  Kelly    (1894)    57  N.  J.  L.   100,   Co.  v.  Swarts   (1897)    58  Kan.  235,  48 
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a  verdict  will  also  be  reversed  where  the  trial  judge  has  given  instruc- 
tions which  are  inconsistent  with  the  principle  that  proof  of  the  mas- 
ter's knowledge,  actual  or  constructive,  is  an  essential  prerequisite  to 
recovery,*  or  has  refused  instructions  embodying  that  principle.® 

C.  What  degeee  of  fobesigiit  is  imputed  to  a  mastee. 


140.  General  principles.— The  typical  prudent  man,  whose  conduct 
furnishes  the  standard  to  which  a  master  is  bound  to  conform,  is  sup- 
posed to  exercise  a  proper  degree  of  care,  not  merely  in  observing  ex- 
isting conditions,  but  also  in  forecasting  future  occurrences.  Under 
one  of  its  aspects,  therefore,  the  question  whether  he  has  been  guilty 
of  a  breach  of  duty  in  respect  to  the  quality  of  the  instrumentalities 
of  his  business  may  be  appropriately  discussed  with  reference  to  the 
fact  that  negligence  is  a  wrong  the  substance  of  which  is  a  failure  to 
act  with  due  foresight.^     A  consideration  of  the  subject  from  this 


Pac.  953,  it  was  contended  that  the  evi- 
dence failed  to  establish  negligence  upon 
the  part  of  the  railroad  company,  and 
also  that,  by  two  special  findings  of  the 
jury,  it  was  acquitted  of  negligence. 
These  findings  are  as  follows:  Q.  Did 
it  not  (referring  to  the  hole),  by  its 
appearance,  indicate  that  it  had  been 
in  that  condition  for  a  considerable 
time?  A.  We  cannot  determine  how 
long.  Q.  Did  defendant  have  any  knowl- 
edge of  defect  in  the  track,  or  hole,  if  any 
there  was,  at  the  time  of  the  accident? 
A.  We  do  not  know.  The  court,  how- 
ever, declared  that  these  answers,  un- 
der former  decisions  construing  others 
of  a  like  kind,  were  to  be  taken  as  neg- 
ativing the  existence  of  the  facts  neces- 
sary to  charge  the  company  with  liabil- 
ity, and  were  therefore  equal  in  efi'ect 
to  an  affirmative  finding  that  the  com- 
pany had  no  knowledge  of  the  hole  in 
its  track,  and  also  that  such  hole  had 
not  been  there  for  such  length  of  time 
as  to  charge  the  company  with  negli- 
gence in  allowing  the  same  to  remain. 
*  As,  where  they  are  not  explicitly  in- 
formed that  such  knowledge  must  be  es- 
tablished. Chicago  d  A.  R.  Go.  v.  Piatt 
(1878)  89  111.  141;  Lincoln  Street  R. 
Co.  V.  Cox  (1896)  48  Neb.  807,  67  N. 
W.  740;  East  St.  Loxiis  Pkg.  &  Provi- 
sion Co.  v.  Hightoicer  (1879)  92  111. 
139;  Toledo,  P.  &  IF.  R.  Co.  v.  Conroy 
(1871)  61  111.  162;  Fordyce  v.  Yarho- 
rough  (1892)  1  Tex.  Civ.  App.  260,  21 
S.  W.  421  (error  to  instruct  a  jury 
that,  "if  the  defect  in  the  car  was  latent 


and  not  known  to  plaintiff,  and  could 
not  be  knovvn  by  the  exercise  of  ordi- 
nary care,  then  the  duty  was  on  the  mas- 
ter to  acquaint  him  with  the  defect,  if 
any  existed").  A  fortiori  a  verdict  for 
the  servant  cannot  stand  where  an  in- 
struction is  given  to  the  effect  that  a 
master  impliedly  warrants  the  fitness 
of  his  appliances.  Columbus,  C.  &  I.  C. 
R.  Co.  V.  Troesch  (1873)  68  111.  545,  18 
Am.  Rep.  578.  Compare  §  25,  ante. 
Where  the  negligence  alleged  is  that  de- 
fendant company  allowed  a  ditch  under 
the  track,  6  inches  square,  to  remain  un- 
covered, and  the  testimony  is  conflict- 
ing whether  it  was  more  dangerous  than 
a  covered  ditch  would  have  been,  it  is 
error  to  instruct  the  jury  that  if  they 
found  the  ditch  to  be  more  dangerous 
than  if  covered  the  defendant  was  guil- 
ty of  negligence,  even  though  he  had 
made  due  inquiry  as  to  the  safest  kind 
of  ditch,  and  adopted  the  uncovered  one 
because  he  believed  it  to  be  safer.  De 
Forest  v.  Jewett  (1880)  19  Hun,  509, 
Affirmed  in  (1892)  88  N.  Y.  264.  Here, 
however,  the  aspect  of  the  evidence  on 
which  stress  was  laid  was  that  the  serv- 
ant had  assumed  the  risk,  and  could 
not  call  upon  the  master  to  make  alter- 
ations. 

"  Louisville  &  N.  R.  Co.  v.  Kelly 
(1894)  U  C.  C.  A.  260,  24  U.  S.  App. 
103,  63  Fed.  407;  Warner  v.  Erie  R.  Co. 
'1868)    39  N.  Y.  468. 

'See  Pollock  on  Torts,  p.  36.  That 
foresight  is  one  of  the  elements  of  ade- 
quate care  is  also  noticed  in  Gihson  v. 
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point  of  view  leads  lis  to  two  principles,  each  of  which  possesses  a  spe- 
cial applicability  of  its  own  in  the  solution  of  the  problems  suggested 
by  certain  phases  of  the  evidence  presented  in  cases  of  this  class. 

On  tlie  one  hand,  the  master  is  charged  with  knowledge  that,  if 
he  allows  the  instrumentalities  of  his  business  to  fall  below  a  cer- 
tain standard  of  efficiency,  the  sei-vants  who  use  or  are  brought  into 
proximity  with  them  in  the  course  of  their  employment  will  probably 
be  injured.  He  does  not  conduct  himself  as  a  prudent  man,  therefore, 
if,  in  carrying  on  his  business,  he  fails  to  take  due  notice  of  the  fact 
that  machinery  and  other  inanimate  appliances,  after  the  lapse  of  a 
certain  period  of  time,  longer  or  shorter  according  to  the  nature  of  the 
matei-ial,  will  certainly  deteriorate  in  quality,  as  the  normal  result 
of  wear  and  tear  incident  to  their  use;  and  that  animate  appliances 
undergo  a  similar  deterioration  in  a  suificient  number  of  cases  to 
render  it  his  duty  to  conduct  his  business  with  a  view  to  the  probabil- 
ity that  danger  will  occasionally  arise  from  this  cause.  The  obliga- 
tions which  his  assumed  possession  of  this  information  entails,  as  re- 
gards the  maintenance  and  inspection  of  his  instrumentalities,  are 
dealt  with  in  chapters  ix.,  ante,  and  xi.,  post. 

On  the  other  hand,  the  conception  may  be  entertained  that  the  mas- 
ter's liability  is  dependent  upon  whether  the  event  which  caused  the 
injury  was  or  was  not  one  which  a  prudent  man  would  have  antici- 
pated when  he  furnished  the  instrumentality  or  made  the  arrange- 
ments which  he  is  alleged  to  be  negligent  in  furnishing  or  making. 
The  question  thus  presented  is,  it  should  be  observed,  essentially  dif- 
ferent from  another,  in  the  decision  of  which  the  assumed  capacity  of 
the  defendant  to  forecast  the  future  is  the  criterion  of  his  responsibil- 
ity,— the  question,  namely,  whether  the  necessary  juridical  connec- 
tion can  be  established  between  the  thing  done  and  the  hurt  suffered. 
In  the  one  case,  the  test  of  anticipation  is  applied  for  the  preliminary 
purpose  of  ascertaining  whether  any  negligence  is  imputable  to  the 
defendant.^ 

Pacific  R.  Go.  (1870)  46  Mo.  163,  2  Am.  rienee."     Hojie  v.  Fall  Brooh  Coal  Co. 

Ivep.  49.     "An  essential  element  of  neg-  (1896)   3  App.  Div.  70,  38  N.  Y.  Supp. 

ligence  is  a  knowledge  of   facts   which  1040,  citing  MoNish  v.  Peekskill  (1895) 

render  foresight   possible,   and  the  eir-  91  Hun,  327,  36  N.  Y.  Suppu   1022,  to 

cumstanees  necessary   to  be  known  be-  the  point  that  "where  there  is  no  Icnowl- 

fore  the  liability  for  the  consequence  of  edge  of  facts  which  would  lead  to  an  ap- 

an  act  or  omission  will  be  imposed  must  prehension  of   danger,  there  can  be  no 

be  such  as  would  lead  a  prudent  man  to  imputation  of  foresight  or  blameworth- 

apprehend  danger.      All    are    bound  to  iness,  and  these  two  ingredients  are  nec- 

foresee  what  experience  will  teach  them  essary  to  constitute  negligence." 

is   likely  to   follow   from  the  existence  '  The  logical  connection    is    apparent 

of  a  given  state  of  facts.     In  a.  given  from  the  language  used  in  a  ruling  that, 

ease,  action  must  be  dictated  by  expe-  where  a  servant  is  injured  by  such  aa 
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The  unexpected  character  of  an  occurrence  is  a  feature  which 
serves  to  differentiate  an  accident  from  an  event  which  implies  a  want 
of  care.* 

In  the  other  case,  the  law  makes  use  of  this  test  as  the  appropriate 
means  of  determining  whether,  supposing  the  defendant  to  have  been 
negligent,  his  negligence  was  the  efficient  cause  of  the  injury.  The  lat- 
ter predicament,  so  far  as  it  is  material  in  the  present  treatise,  will 
be  discussed  in  chapter  xlii.,  post.  The  former  now  claims  our  at- 
tention. 

The  results  of  applying  the  test  of  imputed  anticipation  will  be 
brought  out  most  clearly  by  stating  them  both  from  a  negative  and  a 
positive  standpoint. 

141.  Liability  imputed  because  accident  should  have  been  antici- 
pated. Operation  of  natural  laws. — It  is  the  duty  of  the  master  hav- 
ing control  of  the  times,  places,  and  conditions  imder  which  the  serv- 
ant is  required  to  labor,  to  guard  against  probable  danger  in  all  cases 
in  w^hich  that  may  be  done  by  the  exercise  of  reasonable  caution.^  He 
is,  therefore,  negligent,  if,  in  the  ordering  of  his  business  and  the  se- 
lection of  his  plant,  he  fails  to  provide  for  contingencies  which  are 
likely,  or  not  unlikely,  to  occur.  ^  He  is  bound  to  take  into  account 
the  limits  of  the  mental  and  physical  capacity  of  his  employees.*  This 

occurrence  as  the  caving  in  of  a  ditch,  ployees  and  passengers  are  killed, — that 
the  question  for  the  jury  is  not  whether  is  an  unusual  and  unexpected  event 
the  employer  omitted  to  do  something  from  a  known  cause,  an  accident.  But 
which  would  have  prevented  the  acci-  if  the  track  be  out  of  order,  and  the  en- 
dent,  but  whether  he  exercised  ordi-  gine  worn  and  unmanageable,  and  on 
nary  care  and  prudence  in  conducting  account  thereof  there  be  the  like  result 
the  excavation,  in  view  of  the  probable  as  above  stated  on  the  good  road,  that 
consequences  which  would  result  from  is  not  an  unusual  and  unexpected  event, 
the  falling  of  the  overhanging  earth  but  a  usual  and  expected  event  from 
while  the  servant  was  in  the  ditch,  such  a,  cause.  It  is  not  accident,  but  it 
Leonard  v.  Collins   (1877)   70  N.  Y.  90.  is   negligence." 

See  also  Kelley  v.  Forty-Second  Street  '  McGovern  v.  Central  Vermont  B. 
M.  d  St.  N.  Ave.  R.  Co.  (1890)  58  Hun,  Go.  (1890)  123  N.  Y.  280,  25  N.  E.  373. 
93,  11  N.  Y.  Supp.  344,  where  it  was  re-  "A  motion  for  a  nonsuit  on  the 
marked,  in  regard  to  the  place  of  work,  ground  that  the  injury  resulted  from  a 
that  under  the  circumstances  there  was  risk  assumed  by  the  servant  is  properly 
no  cause  for  apprehension,  and  there-  denied  when  the  evidence  is  conflict- 
fore  no  negligence  in  not  taking  pre-  ing  as  to  whether  the  event  which  caused 
cautions.  the  injury  could  have  been  foreseen  and 
'  See  Crutchfield  v.  Richmond  &  D.  guarded  against  by  the  exercise  of  prop- 
R.  Co.  (1877)  76  N.  C.  320,  where  the  er  care  on  the  part  of  the  master.  Pant- 
court  remarked:  "An  accident  is  'an  sar  v.  Tilly  Foster  Iron  Min.  Co. 
event  from  an  unknown  cause,'  or  'an  (1885)  99  N.  Y.  368,  2  N.  E.  24. 
unusual  and  unexpected  event  from  a  "  The  danger  of  having  the  cage  of  a 
known  cause;'  'chance;  casualty.'  As,  freight  elevator  so  hung  that  when  it 
if  a  railroad  bed  be  in  good  order,  and  has  reached  the  level  of  the  highest 
the  engine  and  cars  be  in  good  order,  floor  of  the  building  its  top  is  within 
and  the  engineer  and  other  attendants  an  inch  of  the  beam  from  which  the  ca- 
be  skilful  and  careful,  and  yet  a  rail  ble  is  suspended  is  obvious,  and  the  em- 
breaks,  the  train  is  crushed,  and  the  em-  ployer    is,    under    such    circumstances. 
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obligation,  in  some  instances,  can  only  be  discharged  adequately  by 
properly  instructing  the  servant.  See  chapter  xvj.,  post.  He  is  also 
deemed  to  fall  short  of  the  required  standard  of  care  if  he  leaves 
fixed  objects  in  such  a  position  that,  although  not  ordinarily  danger- 
ous, some  particular  class  of  employees  would  be  injured  if  a  certain 
conjunction  of  circumstances,  reasonably  to  be  anticipated  in  the 
coarse  of  their  employment,  should  intervene.*  So,  also,  he  must  take 
into  account  the  properties  of  such  substances  as  he  employs  for  the 
purposes  of  his  business,  and  the  operation  of  familiar  physical  laws 
upon  these  substances. 

Under  this  head  he  is  chargeable  with  knowledge  of  the  following 
facts :  That  all  instrumentalities  of  the  organic  class  deteriorate,  more 
or  less  rapidly,  while  they  are  being  used  f  that  certain  materials  will 

bound  to  foresee  that  an  engineer  oper-  safety;  but  there  was  little  conflict  in 
ating  the  hoisting  machinery  from  a  po-  the  evidence  tending  to  show  that  it 
sition  in  which  he  is  unable  to  observe  was  dangerous  for  unskilled  or  inexpe- 
accurately  the  height  to  which  the  cage  rienced  men  to  do  it.  In  order  to  fix  the 
has  ascended  will  sooner  or  later  make  liability  of  the  master,  it  is  not  neces- 
a  miscalculation  and  allow  it  to  strike  sary  that  he  should  know  that  injury 
the  beam,  and,  as  a  probable  conse-  Avill  inevitably  follow,  for  that  would 
quence,  break  the  cable.  Stringham  v.  exhibit  express  malice  or  intent  to  in- 
Stewart  (1885)  100  N.  Y.  516,  3  N.  E.  jure;  nor  that  he  knew  or  believed  that 
575,  Reversing  (1882)  27  Hun,  562.  It  it  would  probably  occur,  for  that  would 
is  a  catastrophe  to  be  expected,  that  be  recklessness,  scarcely  less  criminal." 
brakemen,  called,  as  they  often  are,  to  '  Failure  of  a  railway  company  to 
their  brakes  on  the  top  of  the  train  on  place  a  wire  strung  across  a  side  track 
dark  and  stormy  nights,  when  they  have  high  enough  to  avoid  a  mechanic  mak- 
no  means  of  determining  exactly  the  ing  repairs  on  the  roof  of  a  passenger 
portion  of  the  road  over  which  the  train  car  is  negligence,  if  H  can  be  reasonably 
is  passing,  will  be  injured  by  a  bridge  anticipated  by  the  company  that  at 
so  low  that  a.  man  cannot  pass  under  it  some  time  a  passenger  car  may  pass  un- 
in  a  standing  posture.  Louisville,  S.  der  the  wire  while  such  repairs  are  be- 
A.  &  G.  R.  Go.  V.  Wright  (1888)  115  ing  made,  even  though  the  position  of 
Ind.  378,  17  N.  E.  584  (this  reasonable  the  wire  may  not  be  negligence  as  re- 
consideration is,  however,  not  treated  gards  brakemen.  Stoltenberg  v.  Pitts- 
by  all  courts  as  a  controlling  element  hurgh  &  L.  E.  R.  Go.  (1895)  165  Pa. 
in  this  class  of  cases.  See  §  71,  ante).  377,  30  Atl.  980.  A  master  is  liable  for 
In  Ryan  v.  Lns  Angeles  Ice  &  Cold  Stor-  injuries  to  a  servant  from  the  falling  of 
age  Go.  (1896)  112  Cal.  244,  32  L.  E.  an  elevated  footway  which  he  used  in 
A.  524,  44  Pac.  471,  the  plaintiff  had  his  work,  the  support  of  which  had  been 
been  injured  by  the  explosion  of  a  gas  forced  out  of  place  by  a  passing  wagon, 
generator  while  he  was  tightening  the  when  it  was  so  constructed  that  such 
nuts  of  the  bolt  in  it,  a  kind  of  work  accidents  were  reasonably  and  fairly  to 
which  he  was  not  hired  to  perform,  and  be  expected.  Selleck  v.  Langdon 
in  which  he  had  had  no  experience.  The  (1889)  55  Hun,  19,  8  N.  Y.  Supp.  573. 
defendant  contended  that  it  was  not  lia-  '  Negligence  of  the  master  is  shown 
ble  unless  such  result  should  reasonably  in  respect  to  the  use  of  a  chain,  where 
have  been  foreseen,  but  the  court  said:  the  evidence  is  that  the  chain  had  been 
"There  was  evidence  tending  to  show  used  for  eight  years;  that  the  life  of 
that  it  was  unsafe  for  a  skilled  engi-  such  a  chain  was  four  or  five  years ;  that 
neer  or  machinist  to  tighten  up  these  it  had  become  weakened  by  long  usage, 
nuts  while  the  pressure  was  on,  though  some  of  the  links  being  worn  a  quar- 
it  may  be  conceded  that  the  preponder-  ter  off;  and  that  the  master's  superin- 
ance  of  the  evidence  was  that  it  could  tendent  had  been  notified  of  its  imper- 
be  done  by  skilled  men  with  reasonable  feet  and  unsafe  condition.     Honifius  v. 
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not  support  more  than  a  certain  weight;"  that  ropes  and  cables  will 
break  if  subjected  to  a  certain  tensional  strain ;''  that  a  certain  kind 
of  timber  is  not  suitable  for  use  in  the  manufacture  of  some  particu- 
lar tool  f  that  a  certain  kind  of  coal  is  unfit  for  use  in  a  steam  boiler  f 
that  timber  which  is  constantly  kept  in  a  damp  condition  will  be  apt 
to  grow  rotten ;^"  that  certain  kinds  of  strains  crystallize  iron ;"  that 
structures  will  be  endangered  if  subjected  to  vibratory  movements 
by  the  operation  of  heavy  machinery  ;i-  that  banks  of  earth  disinte- 


GhambersTjurg  Engineering  Go.  (1900) 
196  Pa.  47,  46  Atl.  259.  Tlie  jerkings 
of  a  bucket  used  for  hoisting  coal  may 
be  so  frequent  as  to  charge  the  master 
with  knowledge  that,  after  a  given  pe- 
riod, the  chain  which  supports  it  has  be- 
come materially  weakened.  McGlain  v. 
Henderson  (1898)  187  Pa.  283,  40  Atl. 
985.  In  Bruce  v.  Beall  (1897)  99  Tenn. 
303,  41  S.  W.  445,  it  was  held  to  be  er- 
roneous to  tell  the  jury  that  the  liabil- 
ity or  nonliability  of  the  defendants  de- 
pended upon  whether  cables  like  the  one 
in  question  would  last  for  a  limited  or 
an  unlimited  time;  that,  if  the  former 
should  be  found  true,  and  the  defend- 
ants used  them  beyond  the  limit,  they 
were  absolutely,  and  without  more,  lia- 
ble; and  that,  if  the  alternative  propo- 
sition were  correct,  then  they  were  not 
liable.  The  court  said  that  the  jury 
should  have  been  instructed  that,  if  they 
found  that  this  life  was  limited,  and 
that  the  defendants  knew,  or  by  the  ex- 
ercise of  reasonable  care  could  have 
known,  this  fact,  and  continued  to  use 
them  for  a  greater  length  of  time  than 
was  safe,  then  they  should  find  for 
plaintiff,  if  they,  at  the  same  time, 
found  that  the  plaintiff  was  in  the  ex- 
ercise of  ordinary  care.  The  bearing  of 
this  doctrine  on  the  master's  obligation 
to  inspect  the  various  parts  of  his  plant 
from  time  to  time  will  be  discussed  in 
the  next  chapter. 

'Tivomey  v.  Sifift  (1895)  163  Mass. 
273,  39  N.  E.  1018  (hemlock  boards 
which  readily  become  brittle  in  cold 
weather  used  for  scaffold  in  winter; 
verdict  for  plaintiff  sustained)  ;  Flynn 
V.  Harlow  (1892)  46  N.  Y.  S.  R.  872,  19 
N.  Y.  Supp.  705  (floor  gave  way  when 
piled  with  materials  of  more  than  twice 
the  weight  necessary  to  bring  the 
strain  up  to  a  breaking  point)  ;  Flynn 
v.  Union  Bridge  Go.  (1890)  42  Mo.  App. 
531  (bridge  gave  way  under  excessive 
strain)  ;  Johnson  v.  First  Kat.  Bank 
(1891)  79  Wis.  414,  48  N.  W.  712  (roof 


of  shed  gave  way  under  an  excessive 
weight) . 

'A  railroad  company  is  liable  for  in- 
juries sustained  by  an  employee  caused 
by  the  breaking  of  a  cable  by  which  a 
plow  was  drawn  over  cars  to  unload 
gravel  therefrom  while  the  train  was 
standing  on  a  curve,  where  additional 
appliances  should  have  been  employed 
on  account  of  the  unusual  strain  on  the 
cable  when  used  in  that  position.  Gin- 
cinnati,  I.  St.  L.  &  G.  R.  Co.  v.  Roesch 
(1891)   126  Ind.  445,  26  N.  E.  171. 

'Daly  V.  Lee  (1901)  167  N.  Y.  537,  60 
N.  E.  1109,  Affirming  (1899)  39  App. 
Div.  188,  57  N.  Y.  Supp.  293  (green  elm 
wood  used  for  the  head  of  a  maul  in 
combination  with  a  hard  wood  handle) . 

'Missouri,  K.  d  T.  R.  Co.  v.  Walker 
(1894;  Tex.  Civ.  App.  _)  26  S.  W. 
513  (condition  of  coal  so  inferior  that 
it  causes  flames  to  burst  through  the 
furnace  door  is  not  a  latent  defect  that 
cannot  be  discovered  by  ordinary  dili- 
gence) . 

"See  Malone  v.  Hathaivay  (1875)  6 
Thomp.  &  C.  1,  3  Hun,  553,  where  the 
supports  of  a  wash  tub  gave  way  (judg- 
ment Reversed  in  [1876]  64  N.  Y.  5, 
21  Am.  Rep.  573,  but  only  on  the  ground 
that  the  man  charged  with  the  duty  of 
looking  after  the  supports  was  a  fellow 
servant  of  the  plaintiff'). 

^  Moynihan  v.  Hills  Co.  (1888)  146 
Mass.  586,  16  N.  E.  574. 

"  Boivcn  V.  Chicago,  B.  &  K.  C.  R.  Co. 
(1888)  95  Mo.  268,  8  S.  W.  230  (rail- 
way company  chargeable  with  knowl- 
edge of  the  danger  to  a  bridge  caused 
by  the  vibrations  incident  to  operating 
a  pile  driver  upon  it)  ;  Ryan  v.  Foiv- 
ler  (1862)  24  N.  Y.  410,  82  Am.  Dec. 
315  (factory  owner  required  to  take  no- 
tice of  the  effect  which  the  vibrations 
communicated  by  a  water  wheel  to  a 
wall  near  which  it  is  running  may  have 
in  loosening  the  support  of  a  small 
privy  built  out  from  the  wall). 
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grate  if  exposed  alternately  to  a  freezing  and  a  thawing  tempera- 
ture;^^ that  structures  must  be  so  planned  as  to  be  capable  of  with- 
standing the  pressure  of  high  winds  ;^*  and  also  such  shocks  as  they 
may  be  exposed  to  from  the  ordinary  operations  of  the  business;^® 
that  conditions  which  produce  a  jolting  or  other  unexpected  movement 
of  a  vehicle  are  apt  to  be  dangerous  in  various  ways  to  persons  on  or 
near  it;-'*  that  climatic  influences  will  occasionally  produce  certain 
conditions  which  are  apt  to  endanger  the  safety  of  instrumentalities 
which  are  reasonably  secure  in  normal  weather  ;^^  that  the  putrefac- 
tion of  blood  and  flesh  generate  bacteria  which  are  dangerous  when 
brought  into  contact  with  the  eye;^*  that  the  fumes  given  off  by  va- 
rious substances  used  in  industrial  processes  are  poisonous  to  persons 


"Holden  v.  Fitchlurg  R.  Co.  (1880) 
129  Mass.  268,  37  Am.  Rep.  343;  De- 
iceese  v.  Meramec  Iron  Mm.  Co.  (1893) 
54  Mo.  App.  476,  Affirmed (1895)  128 
Mo.  423,  31  S.  W.  110. 

"  If  a  master  erects  a,  novel  kind  of 
structure,  which  will  be  peculiarly  ex- 
posed to  wind  pressure,  it  is  his  duty 
to  supplement  the  theoretical  needs  of 
safety  by  a  liberal  margin  of  safe- 
guards against  mistakes  or  underesti- 
mates. Eesketh  v.  Neiu  York  C.  &  H. 
R.  R.  Co.  (1899)  37  App.  Div.  78,  55 
N.  Y.  Supp.  898  (where  a  signal  house 
•spanning  a  railway  was  blown  down ) . 
The  contention  that,  when  the  requisite 
amount  of  care  was  known  by  the  com- 
pany to  be  unknown,  the  company 
used  all  that  was  requisite,  was  reject- 
ed. "It  may  be,"  said  the  court,  "that 
the  company  used  all  that  it  knew  to 
be  requisite.  But  the  company  knew 
that  it  did  not  know  what  was  actually 
requisite,  and  hence  it  knew  that,  if  it 
only  used  all  that  it  knew  to  be  requi- 
site, it  was  liable  to  fall  short  in  re- 
spect to  the  unknown  quantity.  Hence, 
it  was  its  duty  to  do  more  than  its  ac- 
tual knowledge  of  what  was  requisite 
suggested,  and  to  malce  reasonable  pro- 
vision against  the  unknown.  If  it  did 
not  do  this,  it  failed  in  reasonable  care. 
Whether  it  so  failed  was  a  question  for 
the  jury." 

'^'Sm'izel  v.  Odanah  Iron  Co.  (1898) 
116  Mich.  149,  74  N.  W.  488  (plank  of 
platform  in  mine  so  loosely  fastened 
that  it  was  moved  by  a  blast) . 

"  A  street  railway  company  is  bound 
to  know  that,  with  a  low  dasher  in 
front,  the  almost  Inevitable  result  of 
bucking  would  be  to  suddenly  hurl  the 
raotoneer  upon  the  ground  in  front  of 
the  car,  and  thus  to  greatly  imperil  his 


life.  Beardsley  v.  Minneapolis  Street 
R.  Co.  (1893)  54  Minn.  504,  56  N.  W. 
176.  A  jury  may  properly  find  an  em- 
ployer guilty  of  negligence  if  the  evi- 
dence shows  that  workmen  moving 
heavily  loaded  trucks  across  a  platform 
were  unnecessarily  endangered  by  being 
required  to  wheel  them  over  a  slight 
jog,  which  was  apt  suddenly  to  stop 
their  progress,  kelson  v.  Allen  Paper 
Gar-Wheel  Go.    (1886)    29  Fed.  840. 

"  The  case  is  for  the  jury  where  a 
railroad  company  allowed  a  depression 
to  exist  on  its  road,  in  which  water  ac- 
cumulated which  flooded  the  track  and 
froze.  Balhoff  v.  Michigan  G.  R.  Co. 
(1895)  106  Mich.  606,  65  N.  W.  592. 
A  railway  company  which  constructs  a 
line  skirting  a  mountain  range  and 
crossing  numerous  gulches  and  ravines 
is  bound  to  know  that  sand,  gravel,  and 
other  materials  will  be  washed  down 
these  channels  during  the  rainy  season, 
and  will  probably  accumulate  on  the 
upper  side  of  the  track  to  such  an  ex- 
tent as  to  cover  it,  unless  openings  are 
provided  for  the  purpose  of  allowing  the 
dSiris  to  pass  under  the  roadbed. 
Union  P.  R.  Co.  v.  O'Brien  (1892)  1  C. 
C.  A.  354,  4  U.  S.  App.  221,  49  Fed. 
538,  Affirmed  (1896)  161  U.  S.  451,  40 
L.  ed.  766,  16  Sup.  Ct.  Rep.  618.  A 
railroad  company  is  liable  for  the  death 
of  an  employee  by  the  breaking  of  an 
engine  through  a  bridge  the  piers  of 
which  have  been  displaced  by  ice  driven 
against  them  by  a  storm  greater  than 
usual,  but  no  greater  than  a  person  ac- 
quainted with  the  climatic  conditions 
of  the  country  might  have  expected. 
Carney  v.  Garaquet  R.  Go.  (1890)  29 
IS^.  B.  425. 

^^Hysell  v.  Swift  (1899)  78  Mo.  App. 
39. 
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who  inhale  them  ;^'  that  fire  is  a  casualty  peculiarly  incident  io,  and 
reasonably  to  be  anticipated  in  the  prosecution  of,  some  particular 
kinds  of  business  f°  that  the  contact  of  water  with  molten  metal,  oi 
other  substance  which  is  heated  to  a  sufficiently  high  temperature,  will 
generate  steam  suddenly,  and  so  cause  an  explosion  ;^^  that  certain 
inflammable  substances  will  ignite  under  certain  circumstances;^^ 
that  special  precautions  must  be  taken  where  the  business  involves  the 


"  Wagner  v.  H.  W.  Jayne  Chemical 
Co.    (1892)    147    Pa.    475,    23  Atl.   772 

(plaintiff  here  was  a  common  laborer 
who  was  temporarily  taken  from  out- 
side work  and  assured  by  the  superin- 
tendent that  the  fumes  would  not  hurt 
him).  Whether  a  malting  company  was 
negligent  in  permitting  the  fumes  of 
sulphur  and  salt  to  escape  from  the 
kiln  room  in  its  malting  house  to  an- 
other floor,  where  they  overcame  an  em- 
ployee working  there,  so  that  he  fell 
into  a  machine  and  was  injured,  is  a 
question  for  the  jury.  Deisenrieter  v. 
Kraus-Merlcel  Malting  Go.  (1896)  92 
Wis.  164,  66  N.  W.  112.  In  O'Keefe 
V.   National   Folding  Boat  &  Paper   Co. 

(1895)  66  Conn.  38,  33  Atl.  587,  the 
court,  while  conceding  that  the  defend- 
ant was  chargeable  with  knowledge 
that  poisons  are  volatilized  by  the  ac- 
tion of  steam,  held,  on  demurrer,  that 
plaintiff  could  not  recover  for  injuries 
received  in  steaming  the  colored  paper 
in  question,  the  reasons  assigned  being 
that  there  was  an  averment  that  it 
wore  the  appearance  of  being  poisoned, 
or  was  of  a  kind  in  the  manufacture  of 
which  poison  was  commonly  used;  that, 
so  far  as  the  complaint  showed,  the 
servant's  means  of  determining  whether 
the  paper  was  poisoned  was  as  good  as 
the  defendant's;  and  that,  if  this  were 
not  so,  the  complaint  should  have  stat- 
ed the  facts  which  constituted  the  dif- 
ference between  the  positions  of  the  par- 
ties in  this  regard.  Considering  that 
the  plaintiff  here  was  a  youth  of  only 
nineteen  years  of  age,  this  decision 
seems  to  be  an  unwarrantably  strict  ap- 
plication of  the  rules  of  technical  plead- 
ing. Even  assuming  that  it  was  excus- 
able for  the  master  to  be  ignorant  of 


the  properties  of  the  paper, — a  very  du- 
bious point,  if  the  doctrine  stated  at  the 
beginning  of  this  section  is  to  be  adopt- 
ed,— it  was  surely  a  question  for  the 
jury,  whether  a  person  of  the  plaintiff's 
age  and  presumable  education  had  the 
same  means  of  ascertaining  the  danger 
as  the  master.  The  knowledge  here  as- 
cribed to  him  is,  we  suspect,  not  pos- 
sessed by  a  large  number  of  persons 
much  older  than  he  was,  and  better  edu- 
cated than  a  workman  in  a  factory  usu- 
ally is. 

'"Jones  V.  Granite  Mills  (1878)  126 
Mass.   84,   30   Am.   Rep.   661,   arguendo. 

^'  Smith  V.  Peninsular  Gar  Works 
(1886)  60  Mich.  501,  27  N.  W.  662; 
New  Albany  Forge  &  Rolling  Mill  v. 
Cooper  (1892)  131  Ind.  363,  30  N.  E. 
294;  MoGowan  v.  La  Plata  Min.  & 
Smelting  Go.  (1882)  9  Fed.  %Ql;  West- 
cm  Tube  Co.  V.  PoloUnski  (1900)  94 
111.  App.  640. 

'^  The  fact  that  turpentine,  into 
which  the  servant  of  a  manufacturer  of 
household  utensils  is  required  to  plunge 
spoons  just  taken  out  of  boiling  grease, 
has  never  caught  fire  will  not  relieve 
the  master  from  liability,  as  the  dan- 
ger of  ignition  is  one  which  should  have 
been  anticipated  by  a  person  having  the 
technical  knowledge  which  the  manufac- 
turer must  have  possessed.  Latorra  v. 
Central  Stamping  Co.  (1896)  9  App. 
Div.  145,  41  N.  Y.  Supp.  99.  A  mas- 
ter is  liable  for  the  death  of  a  servant, 
caused  by  an  explosion  of  escaping  gas, 
where  the  place  is  unsafe  and  the  event 
absolutely  certain  on  account  of  the  ab- 
sence of  the  necessary  appliances. 
Nichols  V.  Brush  d  D.  Mfg.  Co.  (1889) 
53  Hun,   137,   6  N.   Y.   Supp.   601. 
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production  or  use  of  things  of  the  imminently  dangerous  class,  such 
as  an  explosive  f^'  or  a  current  of  electricity."* 

For  injuries  caused  by  his  failure  to  foresee  the  results  of  the  oper- 
ation of  the  natural  laws  which  he  is  presumed  to  ccjmprehend  the 
master  is  liable,  even  though  such  results  may  be  of  an  unusual  char- 
acter.^^ Compare  case  cited  in  notes  IT  and  22,  supUj  and  §  146, 
post. 

''Bertha  Zinc  Co.  v.  Martin  (1895)  386,  45  L.  R.  A.  267,  43  Atl.  874,  the 
93  Va.  791,  22  S.  E.  869;  Smith  v.  Ox-  court  stated  the  question  to  be  an- 
ford  Iron  Co.  (1880)  42  N.  .T.  L.  467,  swered,  as  follows:  "Was  the  defend- 
36  Am.  Rep.  535.  The  explosive  na-  ant  reasonably  bound  to  have  anticipat- 
ture  of  dynamite,  and  the  constant  dan-  ed  the  influx  to  its  premises  of  a  cur- 
ger  of  its  explosion,  either  through  heat  rent  of  electricity  sufficiently  powerful 
or  collision,  is  a  continuing  admonition  to  dangerously  charge  the  metallic  por- 
to  an  employer  who  uses  it  to  talce  tions  of  its  crane,  and  did  it  talce  rea- 
evei-y  precaution  to  guard  against  ex-  sonable  precautions  for  the  protection 
plosions,  ilather  v.  liillstoii  (189.5)  of  its  servants  employed  in  the  hand- 
156  U.  S.  3!ll,  39  L.  ed.  464.  15  Sup.  ling  of  the  crane?"  and  proceeded  thus: 
Ct.  Rep.  464.  In  Tissue  v.  Baltimore  "The  accidental  crossing  or  contact  of 
d  0.  11.  Co.  (188())  112  Pa.  91,  56  Am.  wires,  caused  by  their  sagging  or  break- 
Rep.  310,  3  Atl.  667,  where  the  plain-  ing,  or  by  high  winds  and  other  causes, 
tiii'  was  injured  by  the  explosion  of  a  and  the  consequent  charging  of  a  wire 
dynamite  magazine,  the  court  said :  carrying  a  light  cui-rent  with  a  danger- 
"Ought  the  company's  superintendent  ous  current  from  a  more  heavily 
to  have  known  that  in  placing  the  mag-  charged  wire  is,  in  our  opinion,  a  suffi- 
azine  where  it  was  placed  he  was  expos-  ciently  frequent  occui'ience  to  have  sug- 
ing  the  men  engaged  in  operating  the  gested  to  the  defendant  the  liability  to 
road,  as  well  as  others,  to  a  danger  to  accident  from  that  cause,  and  to  have 
which  they  ought  not  to  have  been  ex-  required  it  to  lake  precautions  against 
posed?  The  question  is  not  whether  he  injury  to  its  employees  thereby.  Tlie 
did  have  knowledge  of  the  peculiar  testimony  shows  that  light  shocks  had 
properties  of  the  material  which  he  was  been  received  from  time  to  time  by  the 
intrusted  to  handle,  for  his  ignorance  men  from  the  lifting-ehain,  and  the  de- 
in  this  particular  would  be  no  excuse  fendant  had  s^lpplied  rubber  gloves  to 
for  the  company,  but  whether  the  agent  be  used  by  the  pourers  on  that  account, 
thus  intrusted  ought  to  have  been  one  These  shocks  were  notice  to  the  defend- 
who  knew  that  dynamite  was,  from  its  ant  of  the  leakage  of  electricity  from 
nature,  liable  to  accidental  explosions  the  motor  to  the  chain,  and  were  also 
such  as  could  not  be  ordinarily  foreseen  notice  that,  if,  from  any  cause,  a  suffi- 
or  provided  against.  We  would,  in-  cient  current  of  electricity  was  brought 
deed,  be  unwilling  to  assume  that  either  to  the  motor,  the  leakage  might  be  suf- 
Yardley  or  Armstrong  knew  that  he  licient,  not  only  to  charge  the  lifting 
was  subjecting  these  laboring  men  to  a  chain,  but  also  the  hauling  chain  or 
danger  so  frightful.  They  may,  like  other  metallic  portions  of  the  crane,  un- 
the  men  themselves,  have  entertained  less  properly  insulated,  with  a  danger- 
the   common    idea   that   dynamite   could  ous   cvirrent," 

not  be  exploded  but  by  the  ordinary  ^''  Scagel  v.  Chicago.  M.  d  St.  P.  It. 
method  of  percussion.  But,  as  we  have  Co.  (1891)  83  Iowa,  380,  49  N.  W.  990 
said,  this  ignorance,  if  ignorance  it  was,  (railroad  company  liable  to  an  em- 
will  not  excuse  the  company,  for  there  ployee  killed  through  its  negligence  in 
was  a  duty  resting  upon  it  to  know,  as  failing  to  guard  against  the  danger  of 
far  as  it  was  possible  to  know,  the  char-  ice  being  forced  upon  its  track  at  a 
acter  of  the  material  which  it  placed  in  point  whei-e  the  stream  has  several 
the  hands  of  its  agents."  times  risen  to  the  top  of  the  tracks  in 

-*  Myhan  v.  Louisiana  Electric  Light  floods,  and    where    the    track  has  once 

&  P.  Co.    (1889)   41  La.  Ann.  964,  7  L.  been  washed  away,  although  no  ice  has 

R.  A.  172,  6  So.  799.     In  Moran  v.  Cor-  previously     been      washed      upon     the 

liss  Steam  Engine  Co.   (1899)   21  R.  I.  track). 
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142.  Liability  denied  because  accident  could  not  have  been  antici- 
pated.—  The  negative  form  of  the  doctrine  under  discussion  may  be 
stated  in  its  most  general  form  as  follows :  "A  person  is  not  .  . 
answerable  at  law  for  a  failure  to  avert  or  avoid  peril  that  could  not 
have  been  foreseen  by  one  in  like  circumstances,  and  in  the  exercise 
of  such  care  as  would  be  characteristic  of  a  prudent  person  so  sit- 
uated."^ In  other  words.,  it  is  not  negligence  to  fail  to  provide  against 
an  accident  of  such  a  nature  that  nobody  could  have  foreseen  it,  and 
that  no  prudence  could  have  anticipated  the  need  of  guarding  against 
it.^  After  an  accident  has  occurred  it  may  be  easy  to  see  what  would 
have  prevented  it;  but  that,  of  itself,  does  not  prove  nor  tend  to  prove 
that  reasonable  or  ordinary  care  would  have  anticipated  and  provided 
against  it.^  This  rule,  like  the  one  stated  in  §  126,  ante,  is  sometimes 
rather  illogically  associated  with  another  which  is  of  much  wider 
scope,  viz.,  that  a  master  does  not  insure  his  servant's  safety.* 


'  Turner     v.    GoldsTioro    Lurnber     Co. 
(1896)    119  N.  C.  387,  26  S.  E.  23. 

'  Kern  v.  De  Castro  &  D.  Sugar  Ref. 
Co.  (1890)  125  N.  Y.  50,  25  N.  E.  1071. 
Employers  are  not  "liable  for  accidents 
occurring  by  which  injury  ensues,  when 
sltill  and  experience  are  not  able  to 
foresee  and  avoid  them."  Toledo,  P.  & 
W.  R.  Go.  V.  Conroy  (1873)  68  111.  560. 
A  railroad  company  "is  not  required  to 
provide  against  all  such  unforeseen  ac- 
cidents or  misfortunes  as  could  not  be 
averted  by  the  utmost  diligence  in  the 
management  of  the  road."  Louisville 
&  N.  R.  Co.  V.  Filhern  (1869)  6  Bush, 
574,  99  Am.  Dec.  000;  to  the  same  effect 
see  Sjogren  v.  Hall  (1884)  53  Mich. 
274,  18  N.  W.  812;  Richards  v.  Rough 
(1884)  53  Mich.  212,  18  N.  W.  785; 
Trinity  County  Lumber  Co.  v.  Denham 
(1892)  85  Tax.  56,  19  S.  W.  1012;  Buf- 
fer V.  Herman  (1896)  66  111.  App.  481; 
Del  Sejnore  v.  Hallinan  (1897)  153  N. 
Y.  274,  47  N.  E.  308;  Hoskins  v.  Steiv- 
art  (1890)  57  Hun,  380,  10  N.  Y.  Supp. 
833;  Easton  v.  Houston  &  T.  C.  R.  Go. 
(1889)  39  Fed.  65.  It  is  error  to 
charge  a  jury  that  a.  master  who  might 
have  known,  by  the  use  of  ordinary 
care  and  diligence,  that  a  tool  furnished 
his  servant  for  use  was  defective  is  lia- 
ble for  the  injury  resulting  from  its 
use,  "irrespective  of  any  probability  of 
harm  or  danger  in  using  it."  Little 
Rock  d  Ft.  S.  R.  Co.  V.  Duffey  (1880) 
35  Ark.  602.  Compare  the  statement 
that  there  may  be  defects,  and  these 
may  have  been  known,  and  yet  they 
may  have  been  such  as  no  amount  of 


care  and  caution  on  the  part  of  the  em- 
ployer would  have  disclosed  to  be  dan- 
gerous, and  that  should  have  been 
guarded  against  as  dangerous.  Morris 
V.  Gleason   (1877)    1  111.  App.  510. 

"  Consolidated  Coal  Co.  v.  Scheller 
(1892)  42  111.  App.  619.  In  TJolan  v. 
Shickle  (1877)  3  Mo.  App.  300,  the  the- 
orj'  of  plaintiff  was  that  a  plank  in  a 
scaffold  slid  or  worked  off  from  its  sup- 
ports, and  that  the  injury  was  thus 
caused;  and  it  was  reasoned  that  if  the 
plank  had  been  nailed  to  the  scantlings, 
it  woiild  not  have  worked  off.  The 
court,  however,  said:  "There  is  a  plain 
distinction  between  the  suggestion  of  a 
possible  precaution  by  which  an  injury 
might  probably  have  been  avoided,  and 
the  adducing  of  evidence  which  shows  that 
the  injury  was  caused  by  negligence  of 
the  defendants.  Probably,  scarcely  a 
mishap  occurs  where  the  wisdom  which 
comes  after  the  event  cannot  suggest 
some  expedient  by  which,  through  the 
exercise  of  a  more  abundant  caution,  the 
accident  might  have  been  prevented." 

*  In  Mad  River  &  L.  E.  R.  Co.  v.  Bar- 
l<er  (1856)  5  Ohio  St.  541,  67  Am.  Dec. 
312,  it  was  said  of  a  hazardous  employ- 
ment that  the  employer  does  not  insure 
against  accident,  or  those  unforeseen 
perils  which  due  and  proper  care  and 
diligence  cannot  provide  against.  Inju- 
ries from  accidents  which  the  utmost 
stretch  of  human  skill  and  foresight 
cannot  provide  against  are  incident  to 
all  situations  and  conditions  in  life. 
So,  in  Cherokee  d  P.  Coal  i  Min.  Co. 
V.  Britten  (1896)   3  Kan.  App.  292,  45 
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The  cases  in  whicli  excusable  nonanticipation  of  the  event  which 
caused  the  accident  has  been  inferred,  as  a  matter  of  law,  may  be  clas- 
sified under  several  different  heads,  indicative  of  the  special  element 
of  improbability  suggested  by  the  facts  in  evidence. 

The  conception  of  an  excusable  nonanticipation  of  the  event  which 
ultimately  caused  the  injury  has  been  relied  on,  as  a  ground  for  deny- 
ing the  master's  liability,  in  several  cases  where  he  had  no  knowledge, 
actual  or  constructive,  of  the  conditions  which  created  the  abnormal 
perils.^     In  a  logical  point  of  view,  this  mode  of  dealing  with  such 


Pac.  100,  it  was  said  that  the  master 
is  not  an  insurer  against  "unforeseen 
accidents." 

"Elgin,  J.  d  E.  R.  Go.  v.  Malaney 
(1894)  59  Ill._  App.  114  (unexpected 
failure  of  appliance,  apparently  in  good 
order)  ;  Nelson  v.  Allen  Paper  Car- 
Wheel  Go.  (1886)  29  Fed.  840  (defect 
not  apparent  till  after  accident)  ;  Fin- 
alyson  v.  Vtica  Min.  &  Mill  Co.  (1895) 
14  C.  C.  A.  492,  32  U.  S.  App.  143,  67 
Fed.  507  (mine  owner  is  not  guilty  of 
negligence  toward  an  employee  engaged 
in  timbering  an  entry,  in  respect  to  a 
mass  of  gouge  which  its  foreman  and 
another  employee  have,  but  an  hour  be- 
fore its  fall,  vigorously  endeavored  to 
bring  down.  The  dissent  of  Caldwell, 
J.,  was  merely  on  the  ground  that  the 
foreman  was  bound  to  use  something 
more  than  a  pick  to  test  the  condition 
of  the  roof)  ;  Gherohee  &  P.  Goal  & 
Min.  Go.  v.  Britton  (1896)  3  Kan.  App. 
292,  45  Pac.  100  (no  liability  for  "un- 
foreseen accidents"  from  the  action  of 
the  weather,  or  the  unanticipated  slip- 
ping of  earth,  etc.,  from  the  walls  or 
roof  of  a  mine)  ;  Daly  v.  Alexander 
Smith  &  Sons  Carpet  Co.  (1893)  69 
Hun,  77,  23  N.  Y.  Supp.  269  (weaver 
injured  by  a  wire  flying  out  of  a  car- 
pet loom  cannot  recover  of  her  em- 
ployer, where  it  appears  that  there  was 
no  lack  of  inspection  and  no  defects  in 
the  wire,  and  that,  in  spite  of  the  great- 
est care,  wires  would  fly  out,  to  the 
knowledge  of  such  weaver,  whose  duty 
it  was  to  watch  and  replace  them).  In- 
dependent Tug  Line  v.  Jacohson  (1898) 
84  111.  App.  684  (fireman  on  a  tug,  in- 
jured by  a  line  which,  after  being  pulled 
tight,  slipped  loose  and  struck  him,  was 
held  unable  to  recover,  in  the  absence  of 
evidence  that  when  he  was  directed  to 
take  up  the  position  where  he  was  at 
the  time  of  the  accident,  the  captain 
had  any  reason  to  suppose  he  would  be 
exposed  to  danger)  ;  Whalen  v.  Michi- 
gan 0.  B.  Co.  (1897)   114  Mich.  512,  72 


N.  W.  323  (engineer  held  to  have  as- 
sumed the  risk  of  an  unexpected,  un- 
usual, and  unexplained  failure  of  the 
air  bralies  to  work)  ;  Mancuso  v.  Cat- 
aract Constr.  Co.  (1895)  87  Hun,  519, 
34  N.  Y.  Supp.  273  (unexploded  charge 
in  a  rock  in  which  plaintiff  was  ordered 
to  drill  holes,  the  fact  that  the  charge 
is  there  not  being  due  to  any  negligence 
on  the  employer's  part)  ;  In  Del  Sej- 
nore  v.  Hallinan  (1897)  153  N.  Y.  274, 
47  N.  E.  308,  Reversing  (1895)  36  N. 
Y.  Supp.  1124,  the  plaintiff  was  killed 
by  the  fall  of  a  mass  of  earth  which 
slipped  into  a  trench  he  was  engaged  in 
digging  for  a  contractor.  The  mass 
was  part  of  a  strip  of  material  a  few 
feet  in  width  between  the  trench  where 
he  was  vrorking  and  one  which  had  been 
excavated  for  the  construction  of  a 
sewer  some  years  before,  but  the  exist- 
ence of  which  was  not  known  to  the  de- 
fendant, except  in  so  far  as  he  might 
be  deemed  to  have  had  constructive  no- 
tice from  the  fact  that  there  were  sev- 
eral catch  basins  next  the  curb  from 
which  pipes  led  into  the  sewer.  Defend- 
ant had  provided  appliances  for  shoring 
up  the  trench,  and  had  instructed  his 
employees  to  use  them  at  once  upon 
their  discovering  any  crack  in  the  sides 
of  the  trench  showing  a  tendency  to 
collapse.  A  careful  watch  had  also 
been  kept,  and  nothing  had  been  ob- 
served which  indicated  the  approaching 
catastrophe.  Nor  had  the  civil  engi- 
neer appointed  to  superintend  the  con- 
tractor's work  seen  anything  which  in- 
dicated that  the  banks  were  liable  to 
cave  in.  It  was  held  that  the  defend- 
ant was  not  liable,  as,  under  the  evi- 
dence, the  accident  was  of  such  a  char- 
acter that  prudent  men,  proceeding  with 
reasonable  caution,  would  not  ordinarily 
have  foreseen  or  anticipated  it.  For  a 
similar  ruling,  in  a  case  where  the  facts 
were  almost  identical,  see  Burns  v. 
Pethcal  (1894)  75  Hun,  437,  27  N.  Y. 
Supp.  499.     In  an  action  against  a,  city 
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cases  as  those  cited  in  the  note  is  doubtless  permissible.  But  it  seems 
simpler  to  refer  the  master's  liability  directly  to  the  fundamental 
principle  explained  in  §  126,  ante. 

143.  Master  not  bound  to  anticipate  infliction  of  injuries  by  simple 
instrumentalities. —  In  one  case  the  position  taken  was  that  a  master 
has  no  reason  to  anticipate  injury  as  the  result  of  the  use  of  a  simple 
appliance  by  an  experienced  workman.^  Under  such  circumstances, 
however,  the  preferable  conception  seems  rather  to  be  that  the  mas- 
ter's freedom  from  liability  should  be  referred  to  the  obvious  charac- 
ter of  the  danger,  and  the  servant's  presumed  acceptance  of  the  risk, 
or  capacity  for  protecting  himself.     See  chapters  iv.  and  vii.,  ante. 

144.  Master  not  bound  to  anticipate  accidents  resulting  from  the 
unusual  mental  or  physical  defects  of  employees. —  In  the  absence  of 
something  to  put  him  on  his  guard,  an  employer  is  entitled  to  con- 
duct his  business  on  the  assumption  that  the  mental,  nervous,  and 
other  physical  characteristics  of  his  employees  are  not  materially  dif- 
ferent from  those  of  ordinary  persons  of  their  age  and  sex.^ 

145.  Exceptional  character  of  accident,  how  far  an  element  negativ- 

for  injuries  caused  to  an  employee  en-  old  water  pipe,  5  feet  away  from  the 
gaged  in  digging  a  trench,  the  fact  that   trench. 

an  alderman,  who  was  chairman  of  the  Plaintiff,  an  assistant  to  the  operator 
sewer  committee,  and  by  trade  a  hatter,  of  a  machine  used  for  cutting  iron,  was 
told  the  foreman  before  the  accident  standing  at  the  machine  pulling  scrap 
that  the  trench  needed  sheathing,  did  iron  out  of  a  heap,  and  placing  it  so 
not  show  that  the  trench  did  need  as  to  be  conveniently  reached  by  the 
sheathing,  or  that  there  was  any  appar-  operator.  While  doing  this  the  oper- 
ent  danger;  the  engineer  and  foreman  ator  passed  behind  plaintiff  and  started 
having  charge  of  the  work  being  com-  the  machine.  Within  two  seconds  after 
petent  and  experienced  in  the  construe-  the  operator  passed  behind  him,  plain- 
tion  of  such  trenches.  Farrell  v.  Mid-  tiff  stumbled  and  placed  his  hands  be- 
dletown  (1900)  56  App.  Div.  525,  67  tween  the  shears  of  the  machine,  there- 
N.  Y.  Supp.  483.  In  Quinn  v.  Baird  by  losing  his  fingers.  Held,  that  it  was 
(1900)  49  App.  Div.  270,  63  N.  Y.  not  negligence  on  the  part  of  the  opera- 
Supp.  235,  it  was  held  (three  judges  tor  to  start  the  machine  without  notice 
dissenting)  that  the  defendant  was,  as  to  plaintiff.  Glover  v.  Kansas  City 
a  matter  of  law,  not  negligent  in  omit-  Bolt  &  Nut  Co.  (1900)  153  Mo.  327,  55 
ting  to  shore  a  trench,   where  the  evi-    S.  W.  88. 

denee  was  that  his  superintendent  and  '■Borden  v.  Daisy  Roller  Mill  Co. 
the  engineer  of  the  city  for  whieh  he  (1898)  98  Wis.  407,  74  N.  W.  91_(jury 
had  contracted  to  dig  the  trench  had  wrongly  told  that  a  ladder  without 
both  examined  it  and  pronounced  shor-  spikes  to  prevent  it  from  slipping  was 
ing  to  be  unnecessary;  that,  in  the  opin-    defective). 

ion  of  all  the  witnesses  who  had  any  ex-  Tarlin  v.  Pinfrouok  (1895)  65  111. 
perience  in  such  work,  no  shoring  was  App.  174  (owner  of  a  blast  furnace  is 
necessary;  and  that  there  was  nothing  not  liable  for  injuries  to  an  employee 
in  the  nature  of  the  soil  which  suggest-  from  the  inhalation  of  gas  not  sufficient 
ed  the  danger  of  a  collapse  of  the  sides  in  quantity  to  affect  an  ordinary  man, 
of  the  trench ;  and  that,  up  to  the  time  because  the  lungs  of  such  employee  were 
of  the  accident,  there  were  no  indica-  oversensitive  from  previous  illness)  ; 
tions  of  the  existence  of  the  conditions  Burke  v.  Syracuse,  B.  <&  N.  Y.  R.  Go. 
which  really  caused  it,  viz.,  the  disin-  (1893)  69  Hun,  21,  23  N.  Y.  Supp.  458 
tegration  of  the  soil,  produced  by  the  (railway  company  not  liable  where  a 
moisture  which  had  sweated  from  an  youth  seventeen  years  of  age,  who 
Yol,  I,  M.  &  S.— 30, 
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ing  a  duty  to  anticipate  it, —  (See  also  conclusion  of  §  141,  ante.) — 
A  principle  frequently  applied  is  tliat,  in  certain  states  of  the  evidence, 
a  court  is  entitled  to  declare,  as  a  matter  of  law,  tliat  the  catastrophe 
in  question,  though  a  natural  and  possible  result  of  the  conditions 
which  existed,  was  so  "rare  and  peculiar,"^  or  so  far  "outside  the  range 
of  ordinary  experience,"^  or  "out  of  the  common  course,"*  that  the 
master  could  not  reasonably  be  expected  to  conduct  his  business  in 
such  a  manner  as  to  eliimnate  the  risk  of  its  occurrence.  His  nonlia- 
bility is  assumed  to  be  a  conclusive  inference  from  the  principle  that 
"ordinary  care  does  not  require  that  every  possible  contingency  must 
be  anticipated  and  guarded  against,  but  only  such  as  are  likely  to  oc- 
cur."* It  seems  fairly  open  to  question,  whether  at  least  some  of  the 
particu.lar  applications  of  this  principle  do  not  overstep  the  proper 
limits  of  the  power  of  a  court  to  draw  inferences  of  fact^    It  is,  of 


had  managed  a  switch  for  two  and  a 
half  months,  was  suddenly  seized,  on  an 
occasion  when  a  train  was  approaching 
which  should  have  been  kept  on  the 
main  track,  with  the  mistaken  idea  that 
the  switch  was  set  wrong,  and,  on  the 
impulse  of  the  moment,  turned  the  levei 
so  as  to  send  the  train  onto  a  siding)  ; 
Montreal  Steam  Laundry  Go.  v.  Demers 
(1896)  Rap.  Jud.  Quebec,  5  B.  R.  191 
(employer  who  surrounds  his  servants 
with  all  the  precautions  which  human 
foresight  can  naturally  suggest  is  not 
liable  for  an  injury  resulting  from 
physical  weakness, — as,  where  the  hand 
of  a  girl  drops  into  an  opening  and 
comes  in  contact  with  a  heated  roller, 
because  she  became  unconscious  while 
her  hand  was  resting  over  such  open- 
ing, through  having  gone  to  work  with- 
out food ) . 

^  Phrase  used  in  Mc'Nally  v.  Savan- 
nah, F.  &  W.  B.  Co.  (1890)  86  Ga.  262, 
12  S.  E.  351. 

'  Phrase  used  in  Allison  Mfg.  Co.  v. 
McCormich  (1888)  118  Pa.  519,  12  Atl. 
273. 

°  Phrase  used  in  Schultz  v.  Chicago  & 
N.  W.  B.  Co.  (1887)  67  Wis.  616,  58 
Am.  Rep.  881,  31  N.  W.  321. 

*McKee  v.  Ghicaqo,  B.  I.  &  P.  B.  Co. 
(1891)  83  Iowa,  616,  13  L.  R.  A.  817, 
50  N.  W.  209.  "It  is  a,  master's  duty 
to  guard  a  servant  against  probable, 
but  not  against  all  possible,  dangers." 
Lawless  v.  Laclede  Oaslight  Co.  (1898) 
72  Mo.  App.  679:  Dreto  v.  Gaylord  Coal 
Go.   (1886;  Pa.)   3  Cent.  Rep.  389. 

•  In  the  following  cases  recovery  was 
denied:  Mc'Nally  v.  Savannah,  F.  d  W. 
B,  Co.  (1890)   80  Ga.  262,  1?  S.  E,  3§1 


(servant  of  a  railway  company  struck 
in  the  eye  by  a  flake  of  iron  knocked 
from  a  swage  worked  on  by  other  serv- 
ants and  shown  to  have  been  in  average 
condition)  ;  Garneit  v.  Phoenim  Bridge 
Go.  (1899)  98  Fed.  192  (servant  in- 
jured by  a  fall  received  in  consequence 
of  the  breaking  of  a  wrench  with  which 
he  was  screwing  on  nuts)  ;  Moore  v. 
Great  Northern  B.  Go.  (1897)  67  Minn. 
394,  69  N.  W.  1103  (brakeman  was  in- 
jured while  coupling  cars,  owing  to  the 
fact  that  a  cloud  of  smoke  of  unusual 
density  had  settled  on  the  track  after 
the  passage  of  a  train)  ;  Waiash,  St.  L. 
&  P.  B.  Go.  v.  Locke  (1887)  112  Ind. 
404,  14  N.  E.  391  (telegraph  wire 
struck  the  head  of  an  unusually  tall 
brakeman  standing  on  the  top  of  a 
freight  car  which  was  somewhat  above 
the  ordinary  height,  and  the  blow  broke 
the  insulator  of  the  telegraph  pole, 
causing  the  wire  to  fall  and  coil  about 
the  body  of  the  decedent,  who  stood,  in 
the  line  of  duty,  on  a  flat  car  on  a  side 
track,  dragging  him  from  the  car,  and 
causing  instant  death)  ;  Schultz  v.  Chi- 
cago d  N.  W.  B.  Go.  (1887)  67  Wis. 
616,  58  Am.  Rep.  881,  31  N.  W.  321 
(injury  received  by  a  track  walker, 
who,  while  standing  beside  the  track  to 
allow  a  train  to  pass,  was  struck  by  a 
piece  of  coal  which  fell  from  the  ten- 
der) ;  Lawless  v.  Laclede  Gaslight  Co. 
(1898)  72  Mo.  App.  679  (master  not 
bound  to  anticipate  that  a  brick  recep- 
tacle, which  he  directs  his  servant  to 
penetrate  for  the  passage  of  gas  pipes, 
contains  water,  and  that  the  water  is 
poisonous  and  likely  to  find  its  way  into 
the   servant's   shoes   and   injure   him)  ; 
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course,  not  open  to  dispute  that  tlie  unlikelihood  that  may  be  predi- 
cated of  a  catastrophe  which  results  from  an  "act  of  God"  is  suf- 
ficiently pronounced  to  warrant  a  peremptory  conclusion  that  a  serv- 
ant who  has  been  injured  by  it  cannot  be  permitted  to  claim  any  in- 
demnity.^ And  it  is  also  settled  by  the  authorities  that  there  are  other 
events,  the  result  of  the  operation  of  physical  laws,  which,  though  they 
may  not  be  acts  of  God  in  the  technical  sense,  happen  so  infrequently 
that  it  is  proper  to  hold,  as  a  matter  of  law,  that  a  person  may,  with- 
out incurring  the  imputation  of  negligence,  conduct  his  affairs  on  the 
assumption  that  they  will  not  happen  at  all.'^ 


Knox  V.  Neiv  York,  L.  E.  &  W.  R.  Co. 
(1893)  69  Hun,  93,  23  N.  Y.  Supp.  198 
(brakeman  struck  by  a  bolster  on  a 
passing  car,  which  was  designed  to  al- 
low timbers  longer  than  the  cars  room 
for  play  while  rounding  curves,  and 
which  was  properly  devised  and  in- 
spected, but  suddenly  worked  out  and 
struck  the  caboose  where  the  brakeman 
was ) .  In  a  case  where  a  brakeman  fell 
into  a  cattle  guard  while  coupling  cars 
at  a  place  where  it  was  not  usual  for 
trains  to  stop,  the  court  said:  "That  a 
railroad  company  should  anticipate 
that  a  train  may,  for  some  necessary 
purpose,  be  stopped  at  a  place  other 
than  the  usual  stopping  places,  is  pos- 
sibly true;  but  at  what  place  cannot  be 
anticipated,  and  therefore  they,  in  the 
exercise  of  ordinary  diligence,  are  not 
required,  as  we  have  said,  to  plank 
every  bridge  or  cattle  guard  and  have 
the  whole  track  so  guarded  as  to  pre- 
vent accidents  to  employees."  Koontz 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1884)  65 
Iowa,  224,  226,  54  Am.  Rep.  5,  21  N.  W. 
577.  A  railway  company  is  not  bound 
to  anticipate  that  the  breaking  of  a 
glass  tube  and  valve  stem  of  an  auto- 
matic lubricator  will  occur  at  a  time 
when  the  combined  heat  of  the  day  and 
of  the  boiler  will  render  oiling  by  hand 
dangerous.  Stoclnoell  v.  Chicago  &  N. 
W.  R.  Co.  (1898)  106  Iowa,  63,  75  N. 
W.  665.  A  laborer  who,  while  moving 
along  beside  a  construction  car  on  a 
track,  trying  to  stop  it  with  a  crowbar, 
is  injured  by  the  bar  striking  a  post  4 
feet  high  and  2  feet  from  the  rail,  can- 
not hold  the  employer  liable  for  dam- 
ages, on  the  theory  that  the  erection  of 
the  post  on  the  preceding  day  for  the 
purpose  of  a  temporary  cattle  gap, 
without  notifying  him  thereof,  was  neg- 
ligence. Robinson  Land  d  Lumier  Co. 
V.  Gage  (1900;  Miss.)  27  So.  998.  A 
packing  company  is  not  liable  to  its  em- 


ployee for  injury  to  his  eye,  caused  by 
bacteria  in  dust  from  an  iron  railing 
from  which,  in  ignorance  of  the  danger, 
he  was  removing  an  accumulation  of 
dried  blood,  where  the  dust  from  the 
railing  settled  over  the  clothing,  faces, 
and  hands  of  about  fifteen  other  per- 
sons, but  did  not  injure  them,  and  it 
is  not  shown  that  it  was  ever  before 
known  to  produce  injury.  Eysell  v. 
Swift  (1899)  78  Mo.  App.  39.  The  court 
here  cited  the  following  statement  of 
the  general  principle  applicable  to  such 
cases :  "That  which  never  happened  be- 
fore, and  which,  in  its  character,  is 
such  as  not  to  naturally  occur  to  pru- 
dent men  to  guard  against  its  happen- 
ing at  all,  cannot,  when  in  the  course 
of  years  it  does  happen,  furnish  good 
ground  for  a  charge  of  negligence  in  not 
foreseeing  its  possible  happening,  and 
guarding  against  that  remote  contin- 
gency." Eubhell  V.  Yonlcers  ( 1887 ) 
104  N.  Y.  434,  58  Am.  Rep.  522,  10  N. 
E.  858.  See  also  note  6,  infra.  Some 
of  the  cases  illustrating  this  point  of 
view  ought,  apparently,  to  be  referred, 
rather  to  the  conception  discussed  in 
subtitle  A,  supra,  than  to  that  of  ex- 
treme improbability. 

°  C onion  V.  Oregon  Short  Line  &  V. 
iV.  R.  Go.  (1893)  23  Or.  499,  32  Pac. 
397  (railroad  company  not  liable  for 
personal  injuries  caused  by  the  falling 
of  a  bridge,  owing  to  an  unusual  freshet 
produced  by  an  unprecedented  storm)  ; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Dan- 
iels (1892)  1  Tex.  Civ.  App.  695,  20  S. 
W.  955    (similar  facts). 

'  See  Blyth  v.  Birmingham  Water- 
works Co.  (1856)  11  Exch.  781,  25  L. 
J.  Exch.  N.  S.  212,  2  Jur.  N.  S.  333 
(unusually  severe  frost  burst  water 
pipes),  and  the  comments  thereon  in 
Smith  V.  London  &  S.  W.  R.  Go.  (1870) 
L.  R.  6  0.  P.  14,  23  L.  T.  N.  S.  678,  19 
Week.  Rep.  230,  40  L.  J.  C.  P.  N.  S.  21. 


308 


MASTER  AND  SERVANT. 


[chap.  X. 


But  there  is  considerable  difficulty  in  admitting  that  the  occur- 
rences in  the  cases  cited  in  note  5,  supra,  fall  under  this  category,  or 
that  the  unusual  nature  of  the  accident  or  the  attendant  circumstances 
was  anything  more  than  a  factor  to  he  considered  by  the  jury  in  rela- 
tion to  the  master's  exercise  of  due  care.* 

146.  No  similar  accident  previously  produced  by  same  conditions. — 
In  one  group  of  cases  the  master's  nonliability  is  referred  to  the  con- 
sideration that  no  similar  accident  had  ever  before  resulted  from  con- 
ditions resembling  those  complained  of.-'     Compare  §  136,  ante. 


» In  McKee  v.  Chicago,  R.  I.  <&  P.  R. 
Go.  (1891)  83  Iowa,  616,  13  L.  R.  A. 
817,  50  N.  W.  209,  where  a  brakeman 
who,  while  hanging  down  from  a  ladder 
of  a  car  to  examine  a  brake,  struck 
against  a  cattle-guard  fence  was  held 
to  have  no  cause  of  action.  Beck,  J., 
dissented  in  a  well-reasoned  opinion 
which  brings  out  so  clearly  the  impro- 
priety of  treating  the  decision  of  such 
cases  as  being  within  the  province  of 
a  court  that  it  is  worth  while  to  sum- 
marize it  briefly.  He  argued  that  it 
was  an  unjust  discrimination  to  excuse 
the  defendant  because ,  tlie  accident  was 
so  improbable  that  the  company  could 
not  be  regarded  as  negligent  in  main- 
taining the  fence  so  near  the  track,  and 
to  hold  the  plaintiff  negligent  because 
he  did  not  know  the  danger.  He  also 
thought  that  it  could  not  be  said,  as  a 
matter  of  law,  that  such  an  occurrence 
as  a  brake  beam  getting  out  of  order 
and  trailing  along  the  track  was  such 
an  unusual  occurrence  that  it  could  not 
have  been  anticipated,  and  if  such  oc- 
currence was  one  incident  to  the  opera- 
tion of  the  road,  the  company  was 
bound  so  to  constrvict  its  track,  cars, 
and  cattle  guards,  that  trainmen  might, 
with  safety,  make  investigations  in  the 
only  way  in  which  that  could  be  done, 
i}iz.,  by  looking  underneath  the  car 
from  the  position  which  would  natu- 
rally be  taken  for  that  purpose.  The 
view  of  the  majority,  that  the  flying  of 
stones  from  under  a  car  did  not  indi- 
cate any  unusual  danger,  and  that,  as 
it  was  the  duty  of  the  brakeman  to  re- 
port to  the  conductor  if  he  noticed  that 
anything  was  amiss  with  the  train,  his 
conduct  showed  that  he  did  not  antici- 
pate any  danger,  was  also  combated. 
The  trailing  of  timbers  under  the  car 
was  thought  to  be  a  highly  dangerous 
occurrence,  and  the  brakeman,  if  he 
had  reason  to  suspect  that  this  was  the 
cause  of  the  flying  of  the  stones,  w^s 


performing  his  duty  in  promptly  ascer- 
taining what  had  happened. 

'■Wood  V.  Beiges  (1896)  83  Md.  257, 
34  Atl.  872  (failure  of  a  foundryman 
to  place  a  guard  around  the  place  where 
castings  were  broken  by  the  dropping 
of  a  heavy  weight  upon  them,  to  arrest 
flying  pieces  of  iron,  does  not  authorize 
a  finding  of  negligence  on  his  part  I'en- 
dering  him  liable  for  injuries  to  a  serv- 
ant struck  by  a  flying  piece  of  iron 
while  25  or  30  feet  away,  where,  ordi- 
narily, the  pieces  of  iron  did  not  fly 
more  than  10  feet,  and  had  never  been 
known  to  fly  so  far  before )  ;  Muster  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1884)  61 
Wis.  325,  50  Am.  Rep.  141,  21  N.  W. 
223  (railroad  company  not  liable  to  an 
employee  for  an  injury  sustained  by  the 
throwing  of  a  mail  bag  from  a  train  by 
a  postal  agent  at  a  place  where  it  had 
never  been  thrown  oS  before,  the  train 
not  being  propelled,  at  the  time,  at  an 
unusual  rate  of  speed ) .  The  question 
being  whether  the  plaintiff's  foot  was 
caught  by  a  splinter  on  the  inside  of  a 
railroad  track  or  rail,  and  as  to  wheth- 
er the  defendant  is  chargeable  with  neg- 
ligence therefor,  danger  from  such 
cause  not  being  self-evident,  it  is  com- 
petent for  the  defendant  to  show  by  ex- 
perienced witnesses  that  such  accidents 
liave  heretofore  been  unknown.  Doyle 
V.  St.  Paul,  M.  &  M.  R.  Co.  (1889)  42 
Minn.  79,  43  N.  W.  787  (syllabus  by 
court).  In  Scanlan  v.  Kahn  (1899)  40 
App.  Div.  62,  57  N.  Y.  Supp.  554,  the 
injury  was  caused  by  an  explosion  due 
to  the  convexity  of  a  metal  die,  so  slight 
as  to  be  discoverable  only  by  the  appli- 
cation of  a  straight  edge,  and  the  mas- 
ter was  held  not  to  be  liable,  on  the 
ground  that  there  was  no  previous  in- 
stance of  an  explosion  being  produced 
by  that  degree  of  convexity,  although  it 
was  known  to  him  that  explosions  were 
likely  to  occur  in  such  machines  when 
CQnv^x  dies  weye  used, 
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146a.  Unexpectedly  severe  strain  put  upon  appliances. —  In  another 
group  recovery  has  been  denied  on  the  ground  that  the  unusual  event 
which  caused  the  injury  put  a  severer  strain  upon  the  instrumental- 
ity in  question  than  that  ■which  was  fairly  v^ithin  the  contemplation 
of  the  master  when  he  put  it  into  use.-'  These  cases  really  amount  to 
the  assertion,  in  a  different  form,  of  the  doctrine  that  the  master's 
duty  is  fulfilled  if  his  instrumentalities  are  reasonably  safe  for  the 
specific  purposes  which  they  were  designed  to  subserve.  See  §  26, 
ante. 

147.  Unexpected  position  of  the  servant  at  the  time  of  the  accident. — ■ 
In  a  third  group  the  rationale  of  the  inability  to  maintain  the  action 
Vfas  that  the  local  relations  of  the  injured  person  with  respect  to  the 
appliance  in  question  at  the  time  of  the  accident  were  such  as  for  some 
reason  the  master  was  not  bound  to  anticipate.-'     These  cases,  it  will 


In  a  case  where  a  brakeman  was 
killed  by  a  pusher  engine  parting  from 
its  tender  by  running  into  another  en- 
gine, an  instruction  that  the  company 
might  be  found  negligent  in  not  having 
engine  and  tender  attached  by  a  safety 
chain  was  held  erroneovis  for  the  reason 
that  there  was  no  evidence  that  an  en- 
gine and  tender  had  ever  separated  for 
the  lack  of  safety  chains,  and  that  the 
evidence  did  not  show  that  this  was  so 
likely  to  occur  as  to  authorize  the  jury 
to  And  that  their  omission  was  action- 
able negligence.  Morse  v.  Vew  York  0. 
&  H.  R.  R.  Go.   (1886)   39  Hun,  414. 

^  In  constructing  a  scaffold  a  master 
is  not  bound  to  anticipate  the  unusual 
strain  to  which  it  will  be  subjected 
when  a  gutter  which  an  employee  is 
wrenching  off  comes  away  with  unex- 
pected ease.  McLean  v.  Cole  (1899) 
175  Mass.  5,  55  N.  E.  458.  In  Kern  v. 
De  Castro  &  D.  Sugar  Ref.  Co.  (1890) 
125  N.  Y.  50,  25  N.  E.  1071,  a  freight 
elevator  became  tightly  wedged  in  the 
shaft,  and  the  engineer,  in  trying  to 
move  it,  put  such  a  strain  on  the  cables 
that  one  of  them,  and  also  the  wheel  on 
which  it  worked,  was  broken.  A  frag- 
ment of  the  wheel,  in  falling,  rebounded 
from  the  side  of  the  well  and  struck 
plaintiff.  Held,  that  no  action  lay. 
In  Beasley  v.  Linehan  Transfer  Co. 
(1899)  148  Mo.  413,  50  S.  W.  87,  a 
heavily  loaded  car  broke  loose  from  a 
train,  and,  running  down  an  incline,  at 
the  foot  of  which  was  moored  a  trans- 
fer boat,  rushed  against  her  boilers  and 
caused  them  to  explode.  The  jury  was 
held  to  have  been  erroneously  charged 
that  if  the  proper  position  of  the  track 


on  the  boat  was  in  a  straight  line  with 
that  on  the  incline,  and  it  was  not  in 
that  position,  and  that  was  the  cause  of 
the  accident,  the  defendant  was  liable. 
The  extent  of  the  defendant's  duty,  it 
was  laid  down,  was  to  have  the  boat  in 
such  a  position  that  it  could  safely  re- 
ceive cars  going  at  their  ordinary  speed. 
In  Preston  v.  Chicago  &  W .  M.  R.  Co. 
(1893)  98  Mich.  128,  57  N.  W.  31,  it 
was  held  that  no  negligence  could  be  in- 
ferred from  the  fact  that  an  engine 
tank  was  not  fastened  firmly  enough  to 
remain  in  its  place  when  a  collision  oc- 
curred. 

^  Jorgenson  v.  Johnson  Chair  Co. 
(1896)  67  111.  App.  80  (not  negligence 
to  leave  the  opening  into  an  elevator 
shaft  unguarded  at  night,  where  the 
master  has  no  knowledge  that  anyone 
will  go  into  the  room  opening  into  such 
shaft)  ;  Eclcles  v.  Chicago  Ship  Build- 
ing Co.  (1896)  63  111.  App.  436  (recov- 
ery denied,  there  being  no  evidence  that 
a  master  could  have  reasonably  antici- 
pated that  an  employee  might  be  in- 
jured by  an  open  gearing  6  ft.  4  in. 
above  the  floor).  The  failure  of  an  em- 
ployer to  repair  a  steam  gauge  attached 
to  a  boiler  after  notice  that  it  was  de- 
fective will  not  render  him  liable  for 
injuries  from  the  escape  of  steam  from 
the  safety  valve,  to  an  employee  who 
went  upon  the  boiler  to  ascertain  where 
alterations  could  be  made,  believing 
such  gauge  to  indicate  the  steam  pres- 
sure, where  he  could  not  have  antici- 
pated that  employees  would  go  upon  the 
boiler  when  it  was  under  steam.  Mc- 
Callum  V.  McCallum  (1894)  58  Minn. 
288,  59  N.  W.  1019. 
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be  observed,  merge  into  those  in  which  contributory  negligence  is  as- 
cribed to  a  servant  who  puts  himself  unnecessarily  in  a  dangerous  po- 
sition.    See  chapter  xix.^  post. 

147a.  Servant's  attention  diverted  by  fellow  servant. — In  one  case 
the  servant  failed  to  recover  for  the  reason  that  the  particular  move- 
ment to  which  the  accident  was  due  was  caused  by  the  fact  that  a  sud- 
den shout,  proceeding  from  another  employee,  diverted  his  attention  at 
a  critical  moment  from  the  special  dangers  of  the  position  in  which  he 
happened  to  be.-'  Such  a  case,  it  may  be  remarked,  may  also  be  re- 
garded as  an  application  of  a  comprehensive  principle  of  which  the  de- 
fense of  common  employment  is  one  particular  exemplification,  viz.j 
that  a  master  is  not  liable  for  an  injury  which  proximately  results 
from  the  act  of  a  coservant  of  the  injured  person,  whether  that  act 
was  or  was  not  negligent  or  otherwise  toi"tious.  In  fact,  the  court  re- 
lied, both  on  the  theory  of  the  master's  excusable  nonanticipation  of 
the  event  which  led  to  the  catastrophe,  and  on  the  theory  that  that 
e^•ent  broke  the  chain  of  causation. 

D.  Whose  knowledge  of  abnormal  conditions  is  imputed  to  the 

MASTER. 

148.  Introductory.— AH  the  courts  proceed  upon  the  theory  that  the 
master  is  chargeable  or  is  not  chargeable  with  the  knowledge  of  an 
employee  that  the  instrumentality  in  question  was  unsuitable  for  use, 
according  as  that  employee  was  or  was  not  one  who  fell  within  the 
category  designated  by  the  term  "vice  principal,"  or  "alter  ego."  It  is 
apparent,  therefore,  that  the  factors  which,  in  any  given  case,  deter- 
:nine  whether  the  knowledge,  actual  or  constructive,  of  a  delinquent 
employee  shall  or  shall  not  be  imputed  to  the  mastei"  are,  for  practical 
purposes,  the  same  as  those  which  determine  whether  the  employee 
was  or  was  not  a  representative  of  the  master  in  the  sense  explained 
in  the  subsequent  chapters  which  deal  with  the  exceptions  to  the  doc- 
trine of  common  employment  (xxviii.  to  xxxi.).  The  extended  dis- 
cussion of  the  latter  question  in  those  chapters  may,  however,  be  ap- 
propriately anticipated  at  this  point  to  an  extent  sufficient  to  elucidate 
the  subject  with  which  we  are  now  more  immediately  concerned. 

Where  the  servant  with  whose  knowledge  it  is  sought  to  charge  the 
master  is  not  one  of  those  whose  knowledge  is,  as  a  matter  of  law,  im- 

^  Cheney  v.  Middlesex  Go.  (1894)  161  and  his  hand  was  caught  by  the  uncov- 
Mass.  296,  37  N.  E.  175  (servant  turned  ered  gearing  of  one  of  two  spinning  ma- 
quickly  around  on  hearing  the  outcry,   chines  between  which  he  was  passing). 
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puted  to  the  master,  liability  can  be  brougbt  home  to  the  master  only 
by  showing  that  the  danger  was  actually  reported.^  A  fortiori,  where 
no  relation  whatever  exists  between  the  person  notified  and  the  injured 
person's  employeir,  there  is  no  principle  upon  which  the  latter  can  be 
charged  with  notice.^ 

It  is,  of  course,  immaterial  that  the  individual  servant  who  ac- 
quired the  knowledge  was  no  longer  in  the  master's  employment  when 
the  injury  in  suit  occurred.  The  master's  liability,  so  far  as  it  de- 
pends upon  his  imputed  knowledge,  is  complete,  in  law,  as  soon  as  the 
actual  knowledge  of  the  servant  would  have  reached  him  if  such  serv- 
ant had  used  due  diligence  in  transmitting  the  information  which  he 
had  obtained.*  Still  less  should  a  verdict  for  the  defendant  be  di- 
rected where  there  is  evidence  which  goes  to  show  that  the  dangerous 
condition  from  which  plaintiff's  injuries  resulted  had  been  discovered 
by  a  former  foreman  of  the  defendant  corporation,  and  actually  com- 
municated by  him  to  its  officers.* 

As  to  the  effect  of  the  doctrine  of  imputed  Icuowledge  upon  the 
question  of  the  admissibility  of  declarations  of  agents  as  evidence,  see 
chapter  xmii.^  post. 

149.  Knowledge  of  a  mere  coservant  not  imputed  to  the  master. — 
The  knowledge  of  an  employee  who  was  a  mere  coservant  of  the  in- 
jured person  is  not  chargeable  to  the  master.^     In  other  words,  the 

^Kidivell  V.  Houston  &  G.  N.  R.  Go.  114,  20  So.  284    (employee  had  left  the 

(1877)    3   Woods,   313,   Eed.    Cas.    No.  service)  ;  Baird  v.  New  York  G.  £  H.  R. 

7,757.     There  the  principle  was  applied,  R.  Co.   (1901)   64  App.  Div.  14,  71  N.  Y. 

with  somewhat  doubtful  propriety,  in  a  Supp.  734    (employee  was  dead), 

case  where  a  defect  in  a  car  had  been  *  Linton  Goal  d  Min.   Go.  v.  Persons 

reported  by  the  plaintiff  to  the  car  in-  (1894)    11  Ind.  App.  264,  39  N.  E.  214. 

speetor,   and    by  the   car    inspector    to  ^Liability  has  been  denied  where  the 

the    master   mechanic.     A   demurrer   to  employee  who  knew    of    a    defect  in  a 

the     petition     was     sustained     on     the  scaffold    was   the    foreman   supervising 

ground  that  it  did  not  appear  that  the  the  work    {Gallagher    v.    Piper    [1864] 

master  mechanic  had  the  power  of  ap-  16  C.  B.  N.  S.  669,  33  L.  J.  C.  P.  N.  S. 

pointment  and  removal.     The  standard  329,  10  Jur.  N.  S.  879,  10  L.  T.  N.  S. 

of  pleading  thus   applied   is   extremely  718,  12  Week.  Rep.  988)  ;  where  the  chiel 

strict,    and    at    the    present    day    most  engineer  of  a  steamboat  knew  of  defects 

courts  would  probably  hold  that  the  pre-  in   the   machinery      (Bearle   v.   Lindsay 

cise  capacity  and  powers  of  the  master  [1861]  11  C.  B.  N.  S.  429,  31  L.  J.  C.  P. 

mechanic  were  matters   to  be   disclosed  N.  S.  106,  8  Jur.  N.  S.  746,  5  L.  T.  N. 

by  the  evidence.  S.   427,    10   Week.    Rep.    89)  ;    where   a 

^  Thus,  an  employer  is  not  liable  for  carpenter  in  a.  railway  shop  knew  that 

an  accident  to  a  servant,  caused  by  an  the  timber  used  in  the  manufacture  of 

insufficient    fastening   of    a    ladder,   of  the  handle  of  a  hand  ear  was  defective 

which  he  had  no  other  notice  than  that  {Indiana,    I.    &    I.    R.    Go.    v.    Snyder 

the   architect,   who    was  not   his   agent,  [1893;   Ind.]   32  N.  E.   1129)  ;  where  a 

discovered   its   dangerous   condition   ten  section   foreman   knew  of   the   defective 

minutes  before.     Qtiinn  v.  Fish    { 1893 )  condition  of  appliances   under  his   con- 

6  Misc.  106,  26  N.  Y.  Supp.  10.  trol   {Barringer  v.  Delaicare  &  H.  Ganal 

'Bland    v.    Shreveport    Belt    B.    Go.  Go.    [1879]     19    Hun,    216;    Kinney    v. 

(1896)    48  La.  Ann.  1057,  36  L.  R  A.  GorUn    [1890]    132    Pa.    341,    19    Atl. 
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master  will  not  be  regarded  as  negligent  in  not  knowing  of  a  defect 
which  is  not  known  to  any  officer  or  agent  for  whose  negligence  the 
master  would  be  responsible.^  There  is,  accordingly,  a  misdirection 
wherever  the  jury  is  given  to  understand  that  notice  received  by  any 
of  the  servants  was  sufficient  to  affect  the  master  with  liability,*  or 
where  a  right  to  recover  is  predicated  u^wn  the  knowledge  of  a  serv- 
ant who  was  not  chargeable  with  the  performance  of  the  duties  which 
supervened  as  a  resTilt  of  the  acquisition  of  that  knowledge.* 

150.  Knowledge  of  vice  principal  imputed  to  master. —  The  rule 
which  charges  a  master  with  the  knowledge  of  any  servant  who  is  a 
vice  principal  is  merely  a  special  application  of  the  general  doctrine 
that  notice  to  an  agent  of  a  corporation  or  individual,  relating  to  a 
matter  of  which  he  has  the  management  and  control,  is  notice  to  his 
employer.^     The  practical  consideration  upon  which  the  rule  is  based 


141);  where  the  only  person  who  was 
aware  of  the  temporary  physical  unfit- 
ness of  a  conductor  was  a  subordinate 
pinployee,  whose  duty  it  was  to  call  the 
conductors  in  a  certain  order,  when 
trains  were  ready,  and,  if  one  could  not 
go,  to  call  the  next  (Michigan  G.  B.  Go. 
V.  Dolan  [1S75]  32  Mich.  510).  Where 
there  is  no  evidence  that  a.  brake  was 
out  of  order  when  at  the  last  car-in- 
specting station,  or  at  any  previous 
time,  and  the  testimony  merely  goes  to 
pr«ve  that  another  employee  not  an  in- 
spector, nor  in  any  way  responsible  for 
the  condition  of  the  car,  testified  that 
he  had  noticed  the  defect  three  or  four 
hours  before  the  accident,  no  negligence 
on  the  part  of  the  company  is  shown. 
Chicago  &  E.  I.  R.  Go.  v.  Sugar  (1882) 
11  111.  App.  498.  Notice  of  a  defect  in 
a  railway  track,  given  to  an  official  of 
the  company  who  is  not  in  charge  of 
that  part  of  the  track,  is  not  notice  to 
the  company.  Union  P.  B.  Go.  v. 
Springsteen  (1889)  41  Kan.  724,  21 
Pac.  802.  A  master  builder  is  not 
chargeable  with  knowledge  which  was  im- 
parted only  to  a  foreman  superintend- 
ing a  branch  of  the  work  quite  distinct 
from  that  on  which  the  injured  servant 
was  engaged.  Richardson  v.  Gooper 
(1878)  88  111.  270.  "Notice  to  a  per- 
son as  agent  will  not  bind  anyone  as 
principal,  unless  such  person  really  be 
agent  of  the  one  sought  to  be  bound; 
and  the  agency  of  such  person  must  be 
proved  by  evidence  directed  to  that 
point,  and  cannot  be  proved  by  the  mere 
fact  of  giving  the  notice."  McOowan 
V.  St.  Louis  &  I.  M.  R.  Go.    (1876)   61 


Mo.  528  (railway  company  held  not  to 
be  chargeable  with  knowledge  of  con- 
ductor that  a  rope  used  in  connection 
with  a  work  train  was  defective,  there 
being  no  evidence  to  show  that  it  was 
his  duty  to  see  that  't  was  safe). 

'Smoot  V.  Mobile  &  M.  R.  Go.  (1880) 
67  Ala.  13. 

'Brown  v.  Eershey  Land  &  Lumber 
Go.  (1895)  65  Mo.  App.  162;  St.  Louis 
S.  W.  R.  Go.  V.  Threat  (1896)  12  Tex. 
Civ.  App.  375,  34  S.  W.  152.  In  Sioux 
Gity  &  P.  R.  Go.  v.  Finlayson  (1884) 
16  Neb.  578,  49  Am.  Rep.  724,  20  N.  W. 
860,  the  following  instruction  was  sus- 
tained: "Even  if  the  agents  of  the  de- 
fendant who  had  charge  of  the  engines 
on  defendant's  road,  and  the  duty  of 
their  repair,  did  not  positively  know 
that  the  engine  was  unsafe,  yet,  if  it 
was  in  fact  unsafe,  and  they  had  re- 
ceived such  reports  in  regard  to  it  as 
ought  to  have  put  them  on  their  guard, 
and  to  have  led,  by  the  use  of  proper 
diligence,  to  knowledge  of  the  facts, 
the  defendant  must  be  held  to  the  same 
liability  as  if  its  agents  had  actual 
knowledge."  The  objection  made  to  the 
instruction  was  that  "it  held  the  de- 
fendant liable,  regardless  of  who  of  its 
agents  had  knowledge  of  the  defects  of 
the  engine,  or  to  whom  reports  of  such 
defects  were  made."  But  the  court  said 
that  the  proposition  could  not  be  main- 
tained, as  the  instructions  as  a  whole, 
and  the  entire  ease,  made  it  perfectly 
plain  what  agents  were  referred  to. 

*  Govey  v.  Bannibal  d  St.  J.  R.  Co. 
(1885)    86  Mo.  635. 

^Pittsburgh,  Ft.   W.  &   C.   R.   Co.  v. 
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has  been  thus  tersely  stated  in  a  leading  English  case:  "If  a  mas- 
ter's personal  knowledge  of  defects  in  his  machinery  be  necessary  to 
his  liability,  the  more  a  master  neglects  his  business  and  abandons  it 
to  others  the  less  will  he  be  liable."^ 

By  referring  to  chapters  xxviii.— xxxi.,  post,  it  will  be  seen  that 
the  cases  involving  the  question  whether  an  employee  was  a  vice  prin- 
cipal are  divisible,  broadly  speaking,  into  two  main  classes.  In  one 
of  these  the  representative  character  of  the  employee  is  regarded  as 
being  determinable  by  the  rank  which  he  holds  in  his  master's  service. 
In  the  other,  his  rank  is  treated  as  immaterial,  and  the  master  is  held 
liable  er  not,  according  as  he  was  or  was  not  deputed  to  perform  one 
of  those  strictly  personal  duties  of  the  master  which  are  variously  de- 
nominated absolute,  non-delegable,  nonassignable,  or  nontransferable. 


Ruby  (1871)  38  Ind.  294,  10  Am.  Hep. 
HI;  Ohio  &  M.  R.  Co.  v.  Collarn 
(1881)  73  Ind.  261,  38  Am.  Rep.  134; 
Grown  Coal  Go.  v.  Eiles  (1892)  43  111. 
App.  310. 

'Clarke  v.  Holmes  (1862)  7  Hurlst. 
&  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8 
.)ur.  N.  S.  992,  10  Week.  Eep.  405,  per 
Byles,  J.  In  Baltimore  &  0.  R.  Co.  v. 
McKenzie  (1885)  81  Va.  71,  the  court 
refused  to  adopt  the  theory  contended 
for  by  the  railroad  company,  that  it 
was  not  bound  by  the  knowledge  which 
employees  charged  with  the  duty  of 
keeping  its  tracks  in  good  order  pos- 
sessed as  to  its  defective  condition,  say- 
ing: "To  hold  otherwise  would  be  to 
hold  that  a  corporation,  whose  lines — 
as  we  know  from  the  record  in  the  pres- 
ent case — extend  into  several  states  of 
the  Union,  and  over  which  numerous 
employees  are  daily  carried,  is,  so  far 
as  the  guarding  of  its  track  is  con- 
cerned, virtually  without  a  representa- 
tive at  all.  It  would  be  to  declare  that 
to  be  law  which  is  consistent  neither 
with  reason  nor  sound  policy,  and  the 
evil  consequences  of  which  it  is  easy  to 
imagine.  But,  if  this  be  not  the  cor- 
rect view,  and  if,  in  the  present  case, 
the  company  is  not  affected  by  notice 
to  Flynn  and  Foster,  how,  it  may  be 
asked,  could  notice  affect  it?  Would 
notice  to  an  executive  officer  suffice? 
And  if  so,  to  whom?  We  are  at  a  loss 
to  answer.  On  the  other  hand,  let  it 
once  be  settled  that  the  humblest  watch- 
man who  walks  the  track  is,  within  the 
scope  of  his  employment,  the  represent- 
ative of  the  company,  that  he  has  eyes 
to  see,  ears  to  hear,  and  lips  to  com- 
municate to  hie  superiors  the  knowledge 


he  acquires  as  to  the  condition  of  the 
track,  or  of  impending  danger,  and  the 
law  upon  this  important  subject  will  be 
placed  upon  such  a  footing  as  that  none 
can  misapprehend,  and  all  reasonable 
men  must  approve  it.  That  such  is  the 
law  is  clear,  we  think,  not  only  upon 
reason,  but  from  the  authorities  already 
referred  to;  from  which  it  will  appear 
that,  in  cases  like  the  present,  the  prop- 
er inquiry  is  not  what  is  the  rank  of 
the  servant,  but,  does  he  represent  the 
company?  And  if  he  does,  then  the  re- 
sult is  the  same,  no  matter  whether  his 
rank  be  high  or  low, — whether  he  be  the 
president  of  the  company,  or  the  con- 
ductor of  a  train,  a  section  master,  or 
a  common  watchman."  In  Sangamon 
Coal  Min.  Co.  v.  Wiggerhaus  (1887) 
122  111.  279,  13  N.  E.  648,  one  of  the 
instructions  informed  the  .jury  that  if 
they  believed  from  the  evidence  that  an 
agent  of  the  defendant  whose  duty  it 
was  to  adjust  said  door  or  cause  the 
same  to  be  adjusted  was  notified  that 
the  door  across  the  gangway  was  diffi- 
cult and  hard  to  open,  then  such  notice 
was  notice  to  defendant,  etc.  The  de- 
fendant contended  that  notice  to  a  co- 
servant  of  plaintiff  is  not  notice  to  the 
common  employer,  but  the  court  said: 
"We  do  not  think  it  important  to  dis- 
cuss the  doctrine  indicated  by  the  ob- 
jection urged.  It  is,  we  think,  suffi- 
cient to  say  that,  when  a  duty  is  im- 
posed upon  and  intrusted  to  an  agent  by 
a  corporation,  notice  to  such  agent  of 
matters  falling  within  his  line  of  duty 
is  notice  to  the  corporation.  The  ift- 
struction,  we  think,  stated  the  rule  cor- 
rectly." 
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a.  Super intendenis  and  ma-nagrers. —Adverting,  in  tlie  first  place, to 
the  former  of  tlie  categories  of  vice  principals  just  mentioned,  it  "will 
be  sufficient  for  present  purposes  to  state  that,  so  far  as  tlie  American 
courts  are  concerned,  there  is  complete  unanimity  upon  the  point  that 
the  master  is  chargeable  with  any  knowledge  possessed  by  a  general 
or  departmental  manager  or  superintendent  with  respect  to  the  abnor- 
mal condition  of  any  part  of  the  plant.^ 

How  far  the  same  doctrine  can  be  said  to  prevail  in  England  since 
the  decision  in  'Wihon  v.  Merry,*"  is  open  to  some  doubt.  See  chapter 
xxix.j  post. 

b.  Superior  servants  of  lower  grade  than  superintendents. — There 
are  also  decisions  in  which  the  knowledge  of  employees  of  a  lower 
grade  than  superintendents  has  been  held  imputable  to  the  master. 
These  embody  the  so-called  "superior  servant  doctrine"  (explained  in 
chapter  xxviii.^  post),  and,  so  far  as  they  rest  upon  that  doctrine, 
would  not  be  regarded  as  good  law  except  in  the  comparatively  small 


'Corcoran  v.  Bolhrooh  (1875)  59  N. 
Y.  517,  17  Am.  Rep.  369;  Gone  v.  Del- 
aware, L.  &  W.  ie.  Go.  (1880)  81  N.  Y. 
206,  37  Am.  Rep.  491  (1878)  Affirming 
15  Hun,  172;  BcUulz  v.  iJo/ie  (1893)  53 
N.  Y.  S.  R.  576,  24  N.  Y.  Supp.  118; 
Vvion  V.  Bartlett  (1891)  37  N.  Y.  S. 
E.  193,  13  N.  Y.  Supp.  451;  Patterson 
V.  Pittslurg  &  G.  B.  Go.  (1875)  76  Pa. 
389,  18  Am.  Rep.  412;  Huntingdon  &  B. 
T.  Mountain  R.  &  Goal  Go.  v.  Decker 
(1876)  82  Pa.  119  (1877)  84  Pa.  419; 
Pantzar  v.  Tilly  Foster  Iron  Min.  Go. 
(1885)  99  N.  Y.  368,  2  N.  E.  24;  Fra- 
zier  V.  Pennsylvania  R.  Go.  (1860)  38 
Pa.  104,  80  Am.  Dec.  467;  Caldwell  v. 
Brown  (1866)  53  Pa.  453;  Quincy 
Coal  Co.  V.  Eood  (1875)  77  111.  68; 
Texas  Mexican  R.  Go.  v.  Whitmore 
(1883)  58  Tex.  276;  Deweese  v.  Mera- 
meo  Iron  Min.  Co.  (1895)  128  Mo.  423, 
31  S.  W.  110,  Affirming  (1893)  54  Mo. 
App.  476;  Eureka  Go.  v.  Bass  (1886) 
81  Ala.  200,  60  Am.  Rep.  152,  8  So.  216; 
Bowers  v.  Union  P.  R.  Go.  (1885)  4 
Utah,  215,  7  Pae.  251 ;  Wilson  v.  Willi- 
mantic  Linen  Co.  (1883)  50  Conn.  433, 
47  Am.  Rep.  653;  Krogg  v.  Atlanta  & 
W.  P.  R.  Co.  (1886)  77  Ga.  202;  Goggin 
V.  D.  M.  Osiorne  &  Co.  (1896)  115  Cal. 
437,  47  Pac.  248;  Delaney  v.  Hilton 
(1883)  18  Jones  &  S.  341;  Higgins  v. 
WilHams  (1896)  114  Cal.  176,  45  Pac. 
1041;  Svjift  V.  Foster  (1896)  163  111. 
50,  44  N.  E.  837;  Ashley  Wire  Co.  v. 
Mercier  (1895)  61  III.  App.  485;  Louis- 
ville, N.  A.  &  G.  R.  Go.  V.  Graham 
(1890)    124  Ind.  89,  24  N.  E.  668;  Ft. 


Wayne  v.  Christie  (1900)  156  Ind.  172, 
59  N.  E.  385:  Campbell  &  Z.  Co.  v. 
Roediger  (1894)  78  Md.  601,  28  Atl. 
901;  'Nash  v.  Nashua  Iron  &  Steel  Co. 
(1882)  62  N".  H.  406;  Missouri  P.  R. 
Co.  V.  Peregoy  (1887)  36  Kan.  424,  14 
Pac.  7;  Missouri  P.  R.  Go.  v.  Patton 
(1894;  Tex.  Civ.  App.)  25  S.  W.  339 
(1894;  Tex.)  26  S.  W.  978;  Hanky  v. 
California  Bridge  &  Constr.  Co.  (1899) 
127  Cal.  232,  47  L.  R.  A.  597,  59  Pac. 
577;  Connor  v.  Saunders  (1894)  9  Tex. 
Civ.  App.  56,  29  S.  W.  1140.  The 
knowledge  of  one  who  customarily  su- 
perintends a  mill  in  the  absence  of  a 
superior  officer  is  assimilated  to  that  of 
a  regular  superintendent.  Chapman  v. 
Southern  P.  Co.  (1895)  12  Utah,  30,  41 
Pac.  551.  For  the  purposes  of  the  rule 
here  under  discussion,  a  captain  of  a 
ship  is,  by  some  courts,  treated  as  being 
of  the  same  grade  as  a  manager  of  a 
business  on  land.  The  A.  Heaton 
(1890)  43  Fed.  592;  The  Norway  v. 
Jensen  (1869)  52  III.  375  (defective 
rigging).  A  complaint  which  alleges 
that  a  plaintiff  was  injured  by  the  neg- 
ligence of  the  defendant's  superintend- 
ent, in  furnishing  for  the  plaintiff's  use 
a  newly  invented  blasting  powder, 
"without  first  informing  himself  wheth- 
er it  could  be  safely  used,"  is  not  de- 
murrable on  the  theory  that  it  does  not 
show  that  the  injury  was  caused  by  the 
negligence  of  the  defendant.  Spelman 
V.  Fisher  Iron  Go.  (1870)  56  Barb.  151. 
'  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas. 
326,  19  L.  T.  N.  S.  30. 
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number  of  jurisdictions  which  have  adopted  it.  But,  as  will  be  seen 
from  the  memoranda  indicating  the  character  of  the  conditions  of 
which  the  servants  in  question  had  knowledge,  it  is  clear  that,  upon  the 
facts,  all  these  cases  might  be  sustained  as  applications  of  the  second 
of  the  two  tests  of  vice  principalship  above  noted.  ^ 


°A  roadmaster.  Thompson  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1883)  5  Mc- 
Crary,  542,  18  Fed.  239  (dangerous 
bank).  A  mate  of  a  ship.  The  Caro- 
lina (1886)  30  Fed.  199  (defective 
rope);  The  Ethelred  (1899)  96  Fed. 
446      (defective     rope)  ;      The     Phoenix 

(1888)  34  Fed.  760  (defective  hoisting 
apparatus ) .  A  division  superintendent 
and  a  division  engineer.  Illinois  C.  R. 
Go.  V.  Welch  (1869)  52  111.  183,  4  Am. 
Rep.  593  (avi'ning  dangerously  near 
track) .  A  foreman  in  charge  of  the  un- 
derground work  of  a  mine.  Consoli- 
dated Coal  Co.  V.  Wonibacher  (1890) 
134    111.   57,  24    N.    E.    627,  Affirming 

(1889)  31  111.  App.  288  (defective  con- 
dition of  roof).  A  foreman  in  charge 
of  workmen.  Union  Bridge  Co.  v.  Tee- 
han  (1900)  92  111.  App.  259  (defective 
machinery ) .  Foreman  of  switch  crews, 
under  whose  supervision  trains  are 
made  up.  Reed  v.  Burlington,  C.  R.  & 
xV.  R.  Co.  (1887)  72  Iowa,  166,  33  N. 
W.  451  (defective  cars).  An  assistant 
roadmaster  and  assistant  foreman  in 
control  of  a  trackman.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  'Na-pole  (1895)  55  Kan. 
401,  40  Pac.  669  (defective  hand  car). 
An  employee  in  full  control  of  the  work 
of  building  a  culvert.  Kansas  P.  R.  Co. 
V.  Little  (1877)  19  Kan.  267.  A  fore- 
man who  is  in  charge  of  the  works,  and 
who  hires  the  employees;  precise  func- 
tion and  rank  not  stated.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Midgett  (1895)  1  Kan. 
App.  138,  40  Pac.  995  (defective  ma- 
chinery). A  roadmaster.  McDermott 
V.  Hannibal  &  St.  J.  R.  Co.  (1881)  73 
Mo.  516,  39  Am.  Rep.  526  (1885)  87 
Mo.  285  (incompetent  servant).  A 
foreman  of  a  gang  of  laborers.  Sulli- 
van V.  Hannibal  &  St.  J.  R.  Co.  (1891) 
107  Mo.  66,  17  S.  W.  748  (defective 
scaffold ) .  A  section  foreman.  Clavi- 
ers V.  Wabash,  St.  L.  &  P.  R.  Co. 
(1886)     21     Mo.    App.    213     (defective 

lever  of  hand  car).  An  overseer  of  the 
yards  of  a  stock  company.  Union  Stock 
Yards  Co.  v.  Larson  (1893)  38  Neb. 
492.  56  N.  W.  1079  (defective  draw- 
head).  A  conductor.  Mad  River  &  L. 
E.  R.  Co.  v.  Barber  (1856)  5  Ohio  St. 
541,  67  Am.  Dec.  312    (train  not  suffi- 


ciently manned).  A  railway  engineer; 
precise  functions  not  stated.  'Nashville 
&  C.  R.  Co.  V.  Elliott  (1860)  1  Coldw. 
611,  78  Am.  Dec.  506  (defective 
bridge ) .  A  conductor.  Louisville  <& 
N.  R.  Co.  V.  Kenley  (1893)  92  Tenn. 
207,  21  S.  W.  326  (defective  foot-rest 
on  car).  In  Chicago  £  N.  W.  R.  Co.  v. 
Jackson  (1870)  55  111.  492,  8  Am.  Rep. 
661,  it  was  held  that,  as  employees  hav- 
ing charge  of  the  inspection  and  repair 
of  railway  cars  are  superior  in  author- 
ity to  a  brakeman,  he  cannot  be  preju- 
diced by  their  negligence,  and  notice  to 
them  of  a  defect  is  notice  to  the  com- 
pany. In  Chicago  d  E.  I.  R.  Co.  v. 
Rung  (1882)  104  111.  641,  it  was  held 
that  a  jury  might  properly  find  a  rail- 
road company  liable  for  an  injury 
caused  by  a  defect  in  an  engine  whidi 
had  been  frequently  reported  by  the  en- 
gineer to  his  immediate  superior,  the 
court  taking  the  ground  that,  upon  the 
principle  that  everyone  is  presumed  to 
do  his  duty,  it  was  reasonable  to  as- 
sume that  through  the  foreman  the 
company  obtained  the  requisite  notice, 
whether  he  had  immediate  charge  of  the 
machinery  or  not.  In  Texas,  an  em- 
ployee with  power  to  hire  and  discharge 
hands,  and  to  exercise  the  control  over 
them  by  which  that  power  is  customa- 
rily accompanied,  is  deemed  a  vice  prin- 
cipal, not  merely  for  the  purpose  of  re- 
ceiving notice  of  the  incompetency  of 
his  own  subordinates,  with  a  view  to 
the  protection  of  other  employees  (see 
next  note),  but  also  for  the  purpose  of 
ascertaining  the  condition  and  quality 
of  the  appliances  with  which  they  are 
required  to  work,  and  guarding  those 
subordinates  themselves  against  injury 
therefrom.  Texas  Mexican  R.  Co.  v. 
Whitmore  (1883)  58  Tex.  276;  Connor 
V.  Smmders  (1894)  9  Tex.  Civ.  App.  56, 
29  S.  W.  1140;  International  &  G.  N.  R. 
Co.  v.  Smith  (1895;  Tex.  Civ.  App.)  30 
S.  W.  501. 

A  railroad  company  is  chargeable 
with  knowledge  that  its  employees  ha- 
bitually violated  a  promulgated  rule, 
when  such  fact  is  known  to  the  division 
superintendent.  Galveston,  H.  &  8.  A. 
R.  Co.  V.  Slinkard  (1897)   17  Tex.  Civ. 


Si^                            Master  and  servaht .  tcHA*.  x. 

c.  Servants    furnishing  or  maintaining    inorganic   instrumentali- 
ties.— The  eases  cited  in  the  subjoined  note  proceed  upon  the  doctrine 

that  the  master  is  affected  with  the  knowledge  of  any  employee  who  is 
intrusted  with  the  discharge  of  any  duty  incident  to  the  furnishing 
or  maintenance  of  suitable  instrumentalities  of  the  inorganic  class.*^ 
The  facts  involved  will  be  more  fully  stated  in  chapter  xxxi.^  post. 

App.  585,  44  S.  W.  35.  A  complaint  Atl.  340;  Anderson  v.  Michigan  C.  R. 
as  to  the  incompetency  and  inexperience  Co.  (1895)  107  Mich.  591,  65  N.  W. 
of  a  coservant,  made  to  an  employee  585;  Ashman  v.  Flint  &  P.  M.  R.  Co. 
having  direction  of  the  work  of  the  com-  (1892)  90  Mich.  567,  51  N.  W.  645; 
plainant  and  certain  other  switchmen,  Lyttle  y.  Chicago  &  W.  M.  R.  Co. 
but  having  no  authority  to  employ  and  (1890)  84  Mich.  289,  47  N.  W.  571; 
discharge  any  employee,  will  not  af-  Burnside  v.  Novelty  Mfg.  Co.  (1899) 
feet  the  company  with  notice,  so  as  to  121  Mich.  115,  79  N.  W.  1108;  Dutzi  v. 
render  it  liable  for  personal  injuries  Geisel  (1886)  23  Mo.  App.  676;  Broth- 
sustained  by  the  complainant  because  ers  v.  Cartter  (1873)  52  Mo.  372,  14  Am. 
of  such  inexperience  and  incompetency.  Rep.  424;  Leicis  v.  8t.  Louis  &  I.  M.  R. 
Galveston,  E.  &  8.  A.  R.  Co.  v.  Echols  Co.  (1875)  59  Mo.  495,  21  Am.  Rep. 
(1894)  7  Tex.  Civ.  App.  429,  26  S.  W.  385;  Eollenbeck  v.  Missouri  P.  R.  Co. 
1117.  (1897)  141  Mo.  97,  38  S.  W.  723,  41 
'Northern  P.  R.  Co.  v.  Eerlert  S.  W.  S87  i.Porter  v.  Eanniial  d  St.  J. 
(1885)  116  U.  S.  642,  29  L.  ed.  755,  6  R.  Co.  (1879)  71  Mo.  66,  36  Am.  Kep. 
Sup.  Ct.  Rep.  590;  Texas  &  P.  R.  Co.  v.  454;  Wellman  v.  Oregon  Short  Line  & 
Thompson  (1895)  17  C.  C.  A.  524.  30  V.  N.  R.  Co.  (1892)  21  Or.  530,  28  Pac. 
U.  S.  App.  549,  70  Fed.  944 ;  Eureka  625 ;  Covey  v.  Eannibal  &  St.  J.  R.  Co. 
Co.  V.  Bass  (1886)  81  Ala.  200,  60  Am.  (1885)  86  Mo.  635;  Van  Steenhurgh  v. 
Rep.  152,  8  So.  216;  SZZedpe  V.  Ifationai  Thornton  (1895)  58  N.  J.  L.  160,  33 
City  &  0.  R.  Co.  (1893)  100  Cal.  282,  Atl.  380;  Cerrillos  Coal  R.  Co.  v.  Des- 
34  Pac.  720,  Rehearing  denied  in  34  erant  (1897)  9  N.  M.  49,  49  Pac.  807; 
Pac.  852;  Wilson  v.  Willimantic  Linen  Kain  v.  Smith  (1882)  89  N.  Y.  375; 
Co.  (1883)  50  Conn.  433,  47  Am.  Rep.  Rima  v.  Rossie  Iron  Works  (1890)  120 
653;  Toledo,  W.  &  W.  R.  Go.  v.  Fred-  N.  Y.  433,  24  N.  E.  940;  Gage  v.  Del- 
ericks  (1874)  71  111.  294;  Hess  v.  Ros-  aware,  L.  &  W.  R.  Co.  (1878)  14  liun, 
enthal  (1896)  160  111.  621,  43  N.  E.  446;  Larkin  v.  Washington  Mills  Co. 
743;  Chicago  &  N.  W.  R.  Co.  v.  Jack-  (1899)  45  App.  Div.  6,  61  N.  Y.  Supp. 
son  (1870)  55  111.  492,  8  Am.  Rep.  661;  93;  Missouri  P.  K.  Co.  v.  Sasse  (1893; 
Chicago  &  A.  R.  Co.  v.  Scanlan  (1897)  Tex.  Civ.  App.)  22  S.  W.  187;  Cunning- 
170  111.  100,  48  N.  E.  826;  Goldie  v.  ham  v.  Union  P.  R.  Go.  (1885)  4  Utah, 
Werner  (1894)  151  111.  551,  38  N.  E.  206,  7  Pac.  795;  Davis  v.  Central  Ver- 
95;  Falkenau  v.  Alirahamson  (1896)  66  mont  R.  Co.  (1882)  55  Vt.  84,  45  Am. 
111.  App.  35^;  Consolidated  Coal  Go.  v.  Rep.  590;  Baltimore  &  0.  R.  Co.  v.  Mc- 
Scheiber  (1896)  65  111.  App.  304;  Indi-  Kengie  (1885)  81  Va.  71;  Slcidmore  v. 
ana,  I.  &  I.  R.  Go.  v.  Snyder  (1895)  140  West  Virginia  &  P.  R.  Co.  (1895)  41 
Ind.  647,  39  N.  E.  912;  Ohio  &  M.  R.  W.  Va.  293,  23  S.  E.  713;  Riley  v. 
Co.  V.  Stein  (1894)  140  Ind.  61,  39  N.  West  Virginia  C.  &  P.  R.  Go.  (1885)  27 
E.  246;  Terre  Eaute  &  I.  R.  Go.  v.  W.  Va.  145;  Schultz  v.  Chicago,  M.  & 
Fowler  (1900)  154  Ind.  682,  48  L.  R.  A.  St.  P.  R.  Co.  (1879)  48  Wis.  375,  4  N. 
531,  56  N.  E.  228;  Locke  v.  Sioux  City  W.  399;  Bessex  v.  Chicago  d  N.  W.  R. 
&  P.  R.  Co.  (1877)  46  Iowa,  109;  Mc-  Co.  (1878)  45  Wis.  477.  In  BraUits 
Ghee  v.  Bell  (1897;  Ky.)  38  S.  W.  702  v.  Chicago  &  N.  W.  R.  Go.  (1875)  38 
(reversed  on  rehearing  in  19  Ky.  L.  Wis.  289,  an  action  against  a  rail- 
Rep.  267,  39  S.  W.  823,  but  merely  on  road  company  for  injuries  sustained 
the  ground  that  the  evidence  showed  by  a  brakeman  while  coupling  cars, 
that  the  servant  was  fully  aware  of  the  owing  to  a  defect  in  the  engine,  the 
danger,  and  voluntarily  used  the  appli-  following  instruction  was  held  cor- 
ance  at  his  own  risk)  ;  Mattise  v.  Con-  rect:  "If  the  company  had  any  indi- 
sumers'  Ice  Mfg.  Go.  (1894)  46  La.  vidual  in  their  service  whose  duty  it 
Ann.  1535,  16  So.  400;  Coioan  v.  Urn-  was  made  by  the  company  itself  to  take 
hagog  Pulp  Co.    (1897)    91  Me.  26,  39  charge    of   the    repairs    of    engines,    to 
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d.  Servants  having  power  to  hire  and  discharge  other  servants. — It 
is  agreed  by  all  the  American  courts  that,  where  an  employee  is  in- 
vested with  the  power  to  appoint  and  remove,  promote  and  degrade, 
other  servants,  any  knowledge,  actual  or  constructive,  which  he  may 
possess  as  to  their  incompetency  is  imputed  to  the  master.''  This  prin- 
ciple has  lately  been  declared  to  be  applicable  also  to  the  c'ase  of  an 
officer  entitled  to  suspend  a  servant  of  tlie  company  temporarily.*    On 


whom  engineers  were  to  report  when 
engines  became  out  of  repair,  and  whose 
duty  it  was  made  by  the  company  to 
act  on  such  reports, — ^to  see  that  the  en- 
gines were  put  in  repair, — I  must  in- 
struct you  that,  if  such  notice  was 
given  to  any  person  thus  acting  in  be- 
half of  the  defendant  in  this  case,  such 
notice  is  good  notice  to  the  company." 
In  Johnson  v.  Missouri  P.  R.  Go. 
(1888)  96  Mo.  340,  9  S.  W.  790,  it  was 
insisted  that  the  trial  judge  erred  in 
overruling  defendant's  objection  to  the 
reception  of  the  evidence  of  two  black- 
smiths, Smith  and  Hardy,  which  tended 
to  show  that  the  hammer  which  caused 
the  injury  had  not  been  repaired  with 
reasonable  skill.  But  the  court  said : 
"The  petition  alleges  that  the  hammer 
in  question  had  been  repaired  at  de- 
fendant's own  shops,  and  it  was  owing 
to  the  imperfect  and  brittle  condition 
and  flaws  in  the  hammer  negligently 
furnished  him  that  plaintiff  was  in- 
jured. Under  these  averments  the  ev- 
idence was  admissible,  and  also  as  bear- 
ing upon  the  question  of  defendant's 
knowledge  as  to  the  defective  condition 
of  the  hammer,  the  repair  of  it  having 
been  made  or  done  by  defendant's  agent 
in  its  repair  shops,  thus  making  the 
knowledge  of  the  agent  the  knowledge 
of  its  principal;  and  in  this  respect  this 
case  is  distinguished  from  the  case  of 
Gutridge  v.  Missouri  P.  R.  Go.  (1887) 
94  Mo.  468,  7  S.  W.  476."  It  has  been 
held  that  an  injured  servant  cannot  re- 
cover, where,  so  far  as  the  evidence 
goes,  the  employee  through  whom  it  is 
sought  to  impute  notice  to  the  master 
might  have  been  merely  a  workman  sent 
to  repair  one  particular  defect.  Illi- 
nois C.  R.  Co.  V.  Barslow  (1901)  94  111. 
App.  206.  But  there  does  not  seem  to 
be  any  reason  why  the  absolute  quality 
of  the  master's  obligations  should  not 
be  conceived  to  attach  to  such  a  piece 
of  work. 

''Illinois  C.  R.  Go.  v.  Jexvell  (1867) 
46  111.  99,  92  Am.  Dec.  240;  Baird  v. 
JVew  Yorh  C.  4  B.  R.  R-  Co.   (1901)   64 


App.  Div.  14,  71  N.  Y.  Supp.  734;  Bub- 
hard  V.  Harrison  (1871)  38  Ind.  323; 
Pittsburgh,  Ft.  W.  <&  G.  R.  Co.  v.  Ruin 
(1871)  38  Ind.  294,  322,  10  Am.  Rep\ 
111;  Francis  v.  Kansas  Gity,  St.  J.  d 
G.  B.  R.  Go.  (1895)  127  Mo.  658,  28  S. 
W.  842,  30  S.  W.  129;  Laning  v.  New 
York  G.  R.  Go.  (1872)  49  N.  Y.  521,  10 
Am.  Rep.  417;  Bauleo  v.  Neiv  York  <& 
H.  R.  Co.  (1874)  59  N.  Y.  356,  17  Am. 
Rep.  325 ;  Chapman  v.  Erie  R.  Go. 
(1874)  55  N.  Y.  579;  Gilman  v.  East- 
ern R.  Go.  (1866)  13  Allen,  433,  90  Am. 
Dec.  210;  Maxwell  v.  Hannibal  &  St.  J. 
R.  Go.  (1884)  85  Mo.  95;  McDermott 
V.  Hannibal  &  St.  J.  R.  Go.  (1885)  87 
Mo.  285 ;  Texas  Mexican  R.  Go.  v.  Whit- 
more  (1883)  58  Tex.  276;  Missouri  P. 
R.  Go.  V.  King  (1893)  2  Tex.  Civ.  App. 
122,  20  S.  W.  1014,  23  S.  W.  917;  Gore 
V.  Ohio  River  R.  Go.  (1893)  38  W.  Va. 
456,  18  S.  E.  596;  Cherokee  &  P.  Coal  & 
Min.  Co.  V.  Dickson  (1900)  10  Kan. 
App.  391,  61  Pac.  450. 

^Baltimore  &  0.  R.  Go.  v.  Henthorne 
(1896)  19  C.  C.  A.  623,  43  U.  S.  App. 
113,  73  Fed.  634.  The  court  said,  on 
the  contention  that  knowledge  must 
have  been  brought  home  to  the  division 
superintendent  or  to  the  superintend- 
ent of  motive  power,  whose  office  was 
several  hundred  miles  distant:  "It 
would  be  exceedingly  difficult  to  bring 
home  in  any  way  the  knowledge  of  an 
engineer's  incompetency  to  these  two 
officers,  under  the  circumstances.  For 
the  safety  of  the  road,  the  company  was 
obliged  to  intrust  to  many  other  agents 
than  those  mentioned  the  power  to  sus- 
pend incompetent  servants,  in  order 
that  the  company's  property,  and  the 
persons  whose  lives  were  in  its  custody, 
should  not  be  exposed  to  extraordinary 
dangers.  Clearly,  the  men  whose  duty 
to  the  company  it  was  to  exercise  this 
power  were  those  through  whom  the 
company  sought  its  knowledge  of  the 
manner  in  which  its  servants  were  dis- 
charging their  duties.  They  were 
agents  for  the  very  purpose  of  discover- 
ing habitual  negligence,  and  of  prevent- 
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tbe  other  hand,  a  master  is,  in  most  states,  not  chargeable  with  the 
knowledge  of  an  employee  who  has  no  power  to  dismiss  the  incompe- 
tent employee.®  But  the  rule  is  otherwise  in  at  least  one  of  the 
states  in  which  the  "superior  servant  doctrine"  is  applied.^" 

e.  Servants  whose  duty  is  restricted  to  reporting  defects. — The  fact 
that  the  employee  with  whose  knowledge  it  is  attempted  to  charge  the 
master  was  not  under  any  duty  to  report  the  delinquencies  of  an  incom- 
petent employee  was  adverted  to  as  one  of  the  elements  which  tended 
to  show,  in  a  case  already  cited,  that  he  was  not  a  vice  principal.^^ 
But  whether  the  mere  possession  of  that  power  will  constitute  him  an 
agent  of  the  master,  so  far  as  to  render  the  latter  chargeable  with  his 
knowledge,  seems  t-o  have  never  been  directly  determined.  In  view  of 
the  functions  of  such  an  employee,  it  seems  difficult  to  contend  that  he 
is  not  a  vice  principal.-'^ 


ing  danger  from  its  presence,  when  dis- 
covered, by  immediate  suspension.  We 
entirely  concur  with  the  court  below  in 
holding  that  an  officer  entitled  to  sus- 
pend a  servant  of  the  company  tempo- 
rarily is  an  officer  who  has  authority 
to  receive  notice  for  the  company  of  the 
incompetency  of  the  person  to  be  sus- 
pended. If,  as  was  testified  to,  Fitz- 
gerald, the  yard  master,  had  power  to 
suspend  the  engineer  from  a  further  dis- 
charge of  his  duties  when  he  found  that 
he  was  intoxicated,  if  the  master  me- 
chanic had  the  power  to  suspend  an  en- 
gineer pending  inquiry  for  any  derelic- 
tion of  duty,  if  the  train  master  had  the 
same  power, — then  all  these  officers 
were  persons  whose  knowledge  of  the 
incompetency  of  employees  under  their 
supervision  was  the  knowledge  of  the 
company,  and  the  failure  on  their  part 
to  use  due  diligence  in  observing  tlie 
competency  and  sobriety  of  those  whom 
it  was  their  duty  to  suspend  for  incom- 
petency or  inebriety  was  the  negligence 
of  the  company.  This  obligation  of  a. 
railway  company  to  use  due  diligence 
in  the  selection  and  retention  of  its  em- 
ployees is  one  which,  in  view  of  the  as- 
sumption of  risk  by  the  employees  of 
any  casual  negligence  of  their  fellow 
servants,  it  is  most  important  to  main- 
tain, and  it  should  not  be  frittered 
away  by  limiting  those  whose  knowl- 
edge shall  be  the  knowledge  of  the  com- 
pany to  one  or  two  officers  so  fr.r  re- 
moved from  possible  knowledge  as  to 
make  it  a  hopeless  task  to  bring  the  in- 
competency of  subordinate  servants  to 
their  notice," 


'Smith  V.  St.  Louis  &  S.  F.  R.  Co. 
(1899)  151  Mo.  391,  48  L.  R.  A.  368, 
52  S.  W.  378  (head  hostler  of  railway 
roundhouse)  ;  Baltimore  Elevator  Co. 
V.  Neal  (1886)  65  Md.  438,  5  Atl.  338 
(captain  of  tugboat  belonging  to  an 
elevator  comjjany)  ;  Reiser  v.  Pennsyl- 
vania Co.  (1892)  152  Pa.  39,  25  Atl. 
175   (train  despatcher). 

"  In  Tennessee  it  has  been  held  that, 
as  a  conductor  is  the  immediate  supe- 
rior of  the  engineer,  -his  knowledge  of 
such  engineer's  incapacity  is  imputed  to 
the  company,  although  he  has  no  au- 
thority to  discharge  him.  East  Ten- 
nessee, V.  d  Q.  R.  Co.  V.  Wright  (1897) 
100  Tenn.  56,  42  S.  W.  1065. 

^^  Smith  V.  St.  Louis  &  S.  F.  R.  Co. 
(1899)  151  Mo.  391,  48  L.  R.  A.  368,  52 
S.  W.  378. 

^- Under  the  "consociation''  theory 
(see  chapter  xxvii.,  post),  a  night 
watcher  employed  by  a  railroad  com- 
pany to  note  and  report  upon  the  con- 
duet  of  the  foreman  of  a  night  crew 
whose  duty  it  is  to  make  up  trains  is  a 
fellow  servant  with  the  foreman.  Chi- 
cago &  E.  I.  R.  Go.  V.  Oeary  (1884)  110 
111.  383.  But  the  doctrine  of  non-deleg- 
able  duties  was  not  referred  to.  The 
decision,  in  Hoicd  v.  Mississippi  C.  R. 
Co.  (1874)  50  Miss.  178,  that  a  con- 
ductor is  a  fellow  servant  of  a  section 
foreman,  whose  duty  it  was  to  report 
defects  in  the  track,  necessarily  implies 
that  the  court  considered  that  notice  to 
the  latter  was  not  notice  to  the  com- 
pany. But  here  again  the  theory  of 
nondelegable  duties  was  not  considered 
by  the  court. 
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As  to  the  circumstances  under  which  the  knowledge  of  certain  em- 
ployees that  a  rule  is  habitually  violated  -will  be  held  to  justify  the 
inference  that  the  rule  is  virtually  abrogated,  see  chapter  xv.^  post. 
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DUTY  OF  INSPECTION. 

151.  Introductory. 

A.  Duty  at  the  time  when  tee  instkument.\lities  are  first  bkoitqht  into 

USE. 

152.  Rule  where  the  employer  is  himself  the  manufacturer  of  the  instru- 

mentality. 

153.  Rule  where  the  employer  is  a  purchaser  of  the  instrumentality. 

B.  Duty  of  inspection  while  the  instrumentalities  are  in  use. 

154.  Generally. 

155.  Evidential  prerequisites  to  the  maintenance  of  an  action  based  on  the 

failure  to  inspect. 

156.  No  negligence  imputable  where  a  defect  is  not  discoverable  by  a  rea- 

sonably careful  inspection. 

157.  Culpability  usually  inferable  where  the  master  has  made  no  inspec- 

tion of  an  instrumentality. 

158.  With  what  frequency  inspections  should  be  made. 

159.  Specific  circumstances  putting  an  employer  upon  inquiry  as  to  the 

condition  of  instrumentalities. 
a.  External  appearance  of  instrumentality. 
6.  Unsatisfactory    operation    of    instrumentalities    prior    to    the 

accident. 

c.  Length  of  time  an  instrumentality  has  been  in  use. 

d.  Operation  of  physical  laws. 

e.  Accidents  subjecting  instrumentalities  to  extraordinary  strains. 

f.  Inexperience  of  employees  who  erected  an  appliance. 

160.  Sufficiency  of  the  inspection;  generally. 

161.  Nature  of  the  inspection  required. 

162.  Limits  of  the  master's  duty  in  regard  to  inspection. 

163.  Common  usage  as  a  test  of  the  adequacy  of  an  inspection. 

164.  Duty  of  inspection  with  regard  to  conditions  arising  from  the  prog- 

ress of  the  work. 
166.  Inspection  by  parties  other  than  the  proprietor  himself,  eflfect  of. 
o.  Public  officials. 
6.  Manufacturer. 

As  to  the  liability  for  negligent  inspection,  so  far  as  it  depends  upon 
the  quality  of  the  duty,  as  being  delegable  or  non-delegable,  see  chap- 
ters XXXI.  C,   XXXII.  D,  post. 

As  to  the  duty  of  inspection  under  statutes,  see  chapter  xxxvii., 
post. 

151.  Introductory. —  The  rule  stated  under  its  positive  and  negative 
320 


§  152]  DUTY  OF  INSPECTION.  321 

forms  in  §§  125,  126,  antej, — viz.,  that  a  master  is  or  is  not  charge- 
able with  the  consequences  of  knowledge,  according  as  he  or  his  agents 
could  or  could  not  have  obtained  it  by  the  exercise  of  ordinary  care, — 
casts  upon  him,  in  some  instances,  a  duty  of  a  much  more  stringent 
and  onerous  character  than  that  of  taking  notice  of  those  abnormally 
dangerous  conditions  which,  in  this  branch  of  the  law  of  negligence, 
are  designated  by  some  such  term  as  obvious,  palpable,  apparent,  and 
the  like.  The  standard  of  ordinary  care  is  frequently  not  deemed 
to  be  satisfied  unless  he  also  obtains  knowledge  of  any  abnormal  con- 
ditions which  are  discoverable  by  a  formal  inspection,  made  for  the 
express  piirpose  of  ascertaining  whether  they  exist,  and  as  minute  and 
searching  as  a  reasonably  cautious  man,  mindful  of  the  safety  of  his 
servants,  may  be  supposed  to  deem  proper  under  the  circumstances. 

The  extent  and  character  of  the  master's  duty  to  inspect  his  plant 
depend  upon  somewhat  different  considerations,  according  as  it  is 
predicated  of  the  time  when  that  plant  is  first  brought  into  use,  or  of 
some  subsequent  time.  It  will,  therefore,  be  necessary  to  segregate 
the  two  classes  of  cases  thus  indicated. 

A.  Duty  at  the  time  when  the   iwsteumentalities   are   eiest 

BROUGHT  INTO  USE. 

152.  Eule  where  the  employer  is  himself  the  manufacturer  of  the  in- 
strumentality.— It  is  well  settled  that  a  master  who,  himself,  manu- 
factures and  supplies  an  instrumentality  is  chargeable  with  such 
knowledge  of  its  defects  as  ordinary  care  during  such  manufacture 
would  have  disclosed.^     Manifestly,  the  responsibility  which  is  thus 

^Standard  Oil  Co.  v.  Bowlcer  (1895)  fracture  of  a  brake  rod,  in  which  the 
141  Ind.  12,  40  N.  E.  128  (ladder);  evidence  shows  there  was  a  cracli  or 
Tennessee  Coal,  I.  &  R.  Co.  v.  Currier,  flaw  at  the  point  where  it  passed 
(1901)  47  C.  C.  A.  161,  108  Fed.  19  through  the  clasp  which  is  attached  to 
(car  in  a  mine)  ;  Atchison,  T.  <&  8.  P.  R.  the  top  of  the  car,  and  that  the  defect 
Co.  V.  Carey  (1897)  58  Kan.  815,  49  existed  when  the  rod  was  originally 
Pac.  662  (machinery)  ;  Feltham  v.  Eng-  placed  in  the  car.  Hickman  v.  Missouri 
land  (1805)  4  Fost.  &  F.  460,  per  Cock-  P.  R.  Co.  (1886)  22  Mo.  App.  344.  The 
burn,  Ch.  J.  (structure)  ;  Foley  v.  Web-  report  does  not  state  whether  the  com- 
.ifer  (1802)  2  B.  C.  138,  Affirmed  in  21  pany  was  the  manufacturer  of  its  own 
Can.  S.  C.  580  (defective  roll  way  and  cars  or  not,  and  it  is  therefore  doubt- 
chock  blocks  in  a  sawmill.  The  case  ful  ^^■hether  this  case  belongs  to  this 
is  for  the  jury  where  a  mine  owner,  in  category  or  the  following.  In  Daly  v. 
constructing  a  gangway  into  his  mine,  Lee  (1899)  39  App.  Div.  188,  57  N.  'Y. 
did  not  examine  the  roof  for  loose  and  Supp.  293,  a  distinction  was  noted  be- 
fractured  pieces  of  coal,  so  that  they  tween  cases  where  a  master  has  fur- 
might  be  removed.  Vanssse  v.  Cats-  nished  tools  of  apparently  good  quality 
hurg  Coal  Co.'  (1893)  159  Pa.  403,  28  manufactured  by  others,  and  cases  where 
Atl.  200.  A  railroad  company,  it  has  the  tools  are  furnished  by  a  master  who 
been  said,  is  properly  held  liable  where  has  knowledge  of  the  defective  quality 
a  brakeman  was  killed  owing  to  the  of  the  material  used. 
Vol.  I.  M.  k  S.— 21. 
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assumed  to  come  into  existence  continues  as  long  as  the  defects  remain 
unremedied,  irrespective  of  whether  the  instrumentality  was  or  was 
not  properly  inspected  after  being  put  into  use.^  This  is  apparently 
all  that  is  meant  by  the  language  used  in  several  Illinois  cases  to  the 
effect  that,  where  negligence  in  the  original  construction  of  an  instru- 
mentality is  established,  it  is  not  necessary  to  show  tliat  the  master 
had  notice  of  its  dangerous  condition.*  That  there  was  negligence 
in  the  construction  implies,  ex  hypothesi,  that  there  were  abnormally 
dangerous  conditions  which  were  or  ought  to  have  been  discovered. 
But,  if  this  be  the  actual  position  of  the  court,  the  phraseology  used 

'  McGar  v.   National    &    P.    Worsted  properly  constructed,  and    had    become 

Mills  (1901)  22  R.  I.  347,  47  Atl.  1092;  unsafe  by  reason  of  a  defect  subsequent- 

Stoclc  V.  Le  BoutiUier   (1897)    19  Misc.  ly  arising,  tlie  doctrine  that  the  liabil- 

112,    43    N.    Y.    Supp.    248,    Affirming  ity  of  the  appellant  company  depended 

(1896)  18  Misc.  349,  41  N.  Y.  Supp.  upon  notice  of  such  subsequent  defect 
649.  This  distinction  is  also  referred  might  have  had  application;  but  not  so 
to  in   Greevlcaf  v.  Illinois    G.    R.    Go.  when  the  defect  occurs  by  reason  of  the 

(1870)    29   Iowa,   14,   4  Am.   Rep.   181,  failure  of  the  appellant  company  to  dis- 

where  the  court  said:     "If  this  car  was  charge  the  duty  cast  upon  it  by  law,  of 

wanting   in   the   appliances   referred   to  providing  a -safe  place  for  the  appellee 

by  plaintiff,  at  the  time  of  its  construe-  to  work.     If  it  omitted  its  duty  in  this 

tion,   and   so   continued   when   put   and  regard,  no  rule  of  law  required  it  should 

used  upon  the  road,  it  would  not  be  nee-  be  notified  of  its  own  failure  before  it 

essary  to  show  further  notice  or  knowl-  should   be   deemed   answerable    for    in- 

edge   thereof   on     defendant's    part,    or  juries    resulting    from     such     failure." 

that  of  its  agents,  in  order,  thus  far,  to  In  McBeath  v.    Raicle     (1900)     93    111. 

fix  liability."     See  also  the  extract  from  App.   212,   an   instruction   to  the  effect 

the  opinion  in  Vosiurgh  v.  Lake  Shore  that,   where  a    scaffold,    properly    con- 

cC-  M.  8.  K.  Go.   (1884)  94  N.  Y.  374,  46  structed,  has  become  unsafe  by  reason 

Am.  Rep.  148,  in  note  9  of  the  follow-  of  defects  subsequently  arising,  the  lia- 

ing  section.  bility  of  the  master  depends  on  notice 

'  Groicn  Goal  Go.  v.  Eiles  (1892)  43  of  such  subsequent  defect,  was  held  to 
111.  App.  310,  citing  Alexander  v.  Mt.  be  rightly  refused  as  misleading,  where 
Sterling  (1874)  71  111.  369,  where  the  the  defect  existed  at  the  time  when  the 
court  said:  "ITor  the  proper  construe-  scaffold  was  first  erected.  Illinois 
tion  of  this  sidewalk,  it  is  not  denied  C.  R.  Go.  v.  Harris  (1894)  53  111.  App. 
the  town  authorities  were  responsible.  592,  held  that  the  rule  that,  if  a,  car 
They  should  see  to  it  that  such  struc-  has  become  defective  by  use  in  the  serv- 
tures  are  properly  made,  and  reason-  ice  of  a  company,  notice  of  the  defect 
ably  safe ;  and  they  must  he  kept  so.  is  necessary  to  affect  the  company  with 
They,  being  the  projectors  of  them  and  liability,  while,  if  a  defectively  con- 
the  builders  of  them,  are,  in  law,  held  structed  car  is  used,  notice  is  not  nee- 
to  a  knowledge  of  their  original  condi-  essary,  was  applicable  to  foreign,  as 
tion.  It  would  be  absurd  to  say  they  well  as  to  domestic,  cars;  criticising 
must  have  notice  of  the  original  defect,  instructions  which  made  the  defend- 
when  they  themselves  are  the  authors  ant's  liability  depend  on  his  knowledge, 
of  the  defect.  Why  notice  to  a  party  of  actual  or  imputed,  of  the  fact  that  two 
original  defects  in  a  work  he  is  bound  foreign  cars  were  so  constructed  that 
to  make  safe  and  reasonably  free  from  the  buffers  did  not  prevent  the  draw- 
defects?  The  town  being  in  fault  at  bars  from  coming  together.  But  this 
the  outset,  no  notice  was  necessary."  decision  can  scarcely  be  correct,  as  it 
In   Chicago  cC-    .1.    R.    Go.    v.    Maroney  runs  counter  to   the   fundamental   prin- 

(1897)  170  111.  520,  48  N.  E.  953,  Af-  ciple  that  knowledge,  actual  or  imputed, 
firming  (1896)  67  111.  App.  618.  the  is  one  of  the  essential  elements  of  neg- 
court  said;     "If  the  scaffold  had  been  ligence.     See  preceding  chapter. 
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is  not  very  apt  for  the  purpose  of  conveying  the  real  conception  on 
which  the  decisions  are  based. 

In  cases  where  the  evidence  tends  to  show  that  the  dangerous  condi- 
tions supervened  subseqiiently  to  the  time  when  the  instrumentality 
was  put  into  use,  it  is  error  to  give  an  instruction  which  fails  to  make 
it  clear  to  the  jury  that  notice  of  those  conditions  cannot  arise  out 
of  anything  connected  with  the  original  construction.  In  this  state 
of  the  evidence,  such  an  instruction,  as  the  court  pointed  out  in  the 
case  cited,  runs  counter  to  the  general  principle  that  a  master  is  only 
liable  where  actual  or  constructive  notice  of  the  defect  is  brought  home 
to  him*. 

153.  Rule  where  the  employer  is  a  purchaser  of  the  instrumen- 
tality.—  (See  also  §  163,  post.) — Negligence  is  sometimes  inferable 
from  the  fact  that  the  purchase  of  the  instrumentality  was  carried  out 
in  a  careless  manner.^  But,  in  the  absence  of  some  special  feature  of 
this  sort,  the  extent  of  the  master's  responsibility  in  cases  of  this  type 
is  necessarily  determined  with  reference  to  tlie  principle  that  he  may 
rely  in  some  degree  upon  the  assumption  that  the  parties  who  supplied 
an  instrumentality  exercised  ordinary  diligence  in  seeing  that  it  was 
fit  for  use.  All  the  authoTities  are  agreed  that  the  fact  of  the  appli- 
ance being  of  an  approved  pattern  (see  chapter  vi.,  ante),  and  having 
been  bought  from  a  reputable  maker,  is  at  least  prima  facie  evidence 
that  the  defendant  was  not  negligent  in  requiring  his  servant  to  use 
it.^  But  most  of  the  cases  go  much  furtlier  than  tliis,  holding  that 
such  facts  are  conclusive  in  the  master's  favor  in  the  absence  of  some 
circumstance  which  would  put  a  prudent  man  upon  inquiry  at  tlie 
time  of  the  purchase  or  afterwards. ■'     A  foi'tia7-i  is  the  defendant  re- 

'Baldioin  v.  8t.  Louis,  K.  &  N.  R.  Co.  51  Hun,  519,  4  N.  Y.  Supp.  571.     This 

(18S5)   68  Iowa,  37,  25  N.  W.  918,  hold-  .aspect  of   an   employer's    liability    was 

ing  that  there  was  a  misdirection  w>ere  carefully  considered  in  Shea  v.  Wellinfj- 

the  jury  were  told  that  if  certain  tim-  ton  (1895)   163  Mass.  364,  40  N.  E.  173, 

bers  were  piled  by  the  employees  of  the  where  it  was  held  that  the  owner  of  a 

defendant,     under     its     direction,     that  quarry  owes  no   duty  to  its  employees 

would   be   notice,   of   itself  sufficient   to  to  inspect  exploders  given  to  the  quar- 

biml  the  defendant  for  negligence.  rymen  for  use,  where  the  manufacturers 

'A  jury  is  therefore  justified  in  find-  of   them    make    repeated    inspections   in 

ing  the  defendant  liable  where  it  appears  the  process  of  construction,  the  explod- 

that  bis  representative,  in  ordering  a-i  ers  are  as  good  as  any  made,  no  one  but 

appliance,  omitted  to  inform  the  manu-  an  expert  could  make  a  competent  in- 

facturers  for  what  use  it  was  intended,  speetion,  and  no  defect  in  any  has  been 

so  that  care  in  making  it  and  testing  its  discovered   after  use   for   several   years. 

strength  might  be  insured,  and  defects  Plaintiff  put  reliance  on  the  fact  that 

in  it,   if  any,  might  be    thus    detected,  on  the  day  of  the  accident  he  saw  one 

Covsolidated   Ice  Mach.    Co.    v.    Kiefer  with  a  seam  in  it,  or  one  which  Pxr>osed 

(1888)   26  111.  App.  466.  the  mercury;  but  there  was  no  evidence 

'^  Schroeder     v.     Michigan     Car      Co.  that   an   exploder   of  this   kind    with   a 

(1885)   56  Mich.  132,  22  N.  W.  220.  seam  in  it;  or  with  any  other  defect  of 

'  Kaye  y.  Kob  Roy  Hosiery  Co.  (1889)  construction,   had  ever  before  been  dis- 
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garded  as  free  from  culpability  where  there  is  specific  testimony  going 
to  show  that  the  appliance  had  been  tlioroughly  tested  by  the  maker 
before  he  sold  it."* 

If,  in  a  case  where  the  master  is  entitled  to  put  an  article  into  use 
without  inspecting  it,  his  managing  agent  undertakes  to  make  an  in- 
spection, that  inspection  will  not  alTect  the  master's  liability  for  an 
injury  to  an  employee,  caused  by  a  defect  no!  discovered,  unless  he 
knows  and  consents  to  the  agent's  performing  the  work  as  a  part  of 
tliat  which  he  is  employed  to  do.  In  the  absence  of  such  consent,  the 
inspection  is  regarded  as  supererogatory  and  outside  of  the  scope  of 
his  employment.^ 

This  right  of  the  employer  to  rely  upon  the  quality  of  articles  so 
purchased  involves  the  corollary  that  he  is  not  under  any  obligation 
to  subject  the  articles  to  tests  as  minute  as  can  and  ought  to  be  applied 
by  a  manufacturer.® 

covered  by  anybody.  The  principle  of 
Moynihan  v.  Hills  Co.  (1888)  146  Mass. 
586,  16  N.  E.  574,  and  the  other  rulings 
which  dealt  with  the  master's  duty  to 
supervise  the  instrumentalities  of  his 
business,  with  a  view  to  discovering 
whether  it  was  necessary  to  replace  or 
repair  them,  were  held  inapplicable. 
The  court  said  these  exploders  "were  not 
a  part  of  the  machinery  or  tools  of  the 
defendant.  They  were  articles  to  be 
used  in  his  business,  which  were  in- 
stantly consumed  in  use.  It  was  his 
duty,  so  far  as  he  could  do  it  by  rea- 
sonable effort,  to  see  that  none  but  safe 
and  proper  articles  were  furnished  to 
his  servants  for  such  a,  use,  but  he  was 
only  called  upon  to  do  what  was  reason- 
able under  the  circumstances."  In  Rey- 
nolds V.  Merchants'  Woolen  Co.  (1897) 
168  Mass.  501,  47  N.  E.  406,  the  burst- 
ing of  the  cylinder  of  a  dusting  ma- 
chine, a  few  weeks  after  its  purchase 
from  a  reputable  maker,  was  in  ques- 
tion. It  was  held  that  if  "a  machine  is 
bought  of  a  reputable  maker, — in  other 
words,  if  reasonable  care  is  used  in  se- 
lecting the  maker,  and  then  reasonable 
care  is  used,  upon  the  delivery  of  a  ma- 
chine, in  inspecting  it,  in  setting  it  up, 
in  putting  it  in  operation, — it  cannot  be 
said  that  the  defendant,  or  an  employer, 
would  be  liable  in  such  a  case,  although 
it  might  clearly  appear,  later  on,  that 
the  maker  of  that  machine  was  care- 
less, and  put  in  improper  materials,  or 
did  imperfect  and  improper  work."  See 
also  the  cases  cited  in  the  following 
notes.  That  similar  principles  are  con- 
trolling where  a  passenger  is  suing  a 
railway     company     for     damages,      see 


Grand  Rapids  &  I.  E.  Co.  v.  Huntley 
(1878)  38  Mich.  537,  31  Am.  Eep.  321.' 

"As  in  Fuller  v.  ffetc  York,  N.  H.  & 
H.  R.  Co.  (1900)  175  Mass.  424,  56  N. 
E.  574;  Shea  v.  Wellington  (1895)  163 
Mass.  364,  40  N.  E.  173. 

^Sheav.  Wellinqton  (1895)  163  Mass. 
364,  40  N.  E.  173'. 

°  In  a  leading  New  York  case  it  was 
held  that  an  employer  is  not  liable  for 
injuries  caused  by  a  latent  defect  in  a 
bar  of  iron  purchased  from  a  reputable 
house,  and  used  in  making  a  hook,  when 
he  orders  the  best  quality,  and  the  de- 
fect could  not  have  been  discovered 
without  resorting  to  extraordinary  tests. 
Carlson  v.  Phoenix  Bridge  Co.  (1890) 
55  Hun,  485,  8  N.  Y.  Supp.  634.  The 
court  said:  "The  case  shows  that  such 
iron  is  tested  in  its  manufacture  to 
make  it  homogeneous,  and  that  such  is 
known  to  be  the  practice  at  all  well- 
established  mills.  A  minute  examina- 
tion and  test  would  have  detected 
the  latent  defect  in  the  iron  in  this 
ease,  yet  the  institution  of  such  an  ex- 
amination would  evidence  extraordinary 
vigilance  and  caution,  and  that  is  not 
ever  exacted  from  a  master  in  respect 
to  the  provision  of  implements  for  his 
servant.  There  is  no  conceivable  de- 
fect which  may  not  be  discovered 
by  some  possible  test.  The  law  is  de- 
signed for  application  to  the  ordinary 
affairs  of  business  and  everyday  life. 
All  men  are  not  scientists,  and  all  are 
justified  in  acting  upon  certain  assump- 
tions and  appearances.  We  do  not 
test  a  harness  or  a  wagon  which  we 
order  from  a  reputable  dealer  before  we 
use  the  same,  and  there  were  no  circum- 
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JSTor  do  the  courts,  in  deterrcining  whether  an  employer  should  have 
ascertained  the  existence  of  a  defect,  hold  him  responsible  for  the 
lack  of  technical  knowledge  which  is  ordinarily  possessed  only  by  per- 

stances  surrounding  the  manufacture  of  Hitchcock  Mfg.  Co.  (1889)  51  Hun,  188, 
the  hook  in  question  which  would  induce  4  N.  Y.  Supp.  -940.  Ordinary  care  does 
a  prudent  man  to  depart  from  the  usual  not  require  a  railroad  company  to  take 
course  of  procedure,  and  adopt  special  out  the  dome  cap  and  throttle  valve  of 
and  extraordinary  precautions."  This  a  locomotive  purchased  from  reputable 
judgment  was  affirmed  by  the  court  of  manufacturers.  It  would  be  an  unrea- 
appeals  (1S92;  132  N.  Y.  273,  30  N.  E.  sonable  rule  to  require  such  a  company 
750),  which  said:  "When  articles  are  to  keep  on  hand  mechanical  contrivances 
manufactured  by  a  process  approved  by  and  employ  experts  capable  of  making 
use  and  experience,  and  apparently  the  highest  tests,  like  those  which  the 
properly  finished  and  stamped,  it  is  not  manufacturers  ai3  in  a  position  to 
usual  for  them  to  be  tested  again  in  make.  Clyde  v.  Richmond  &  D.  R.  Co. 
quality,  and  such  examinations  are  not  (1894)  65  Fed.  482.  There  the  special 
generally  required  by  law.  All  the  master,  whose  report  was  approved  in 
best  iron  and  steel  is  made  in  a  few  toto  by  Newman,  D.  J.,  considered  that 
large  establishments.  The  evidence  shows  the  rule  laid  down  by  the  Supreme 
that  all  practicable  tests  are  used  Court  of  the  United  States  in  Richmond 
during  the  process  of  manufacture,  and  d  D.  R.  Go.  v.  Elliott  (1893)  149  U.  S. 
the  completed  product  represents  the  266,  37  L.  ed.  728,  13  Sup.  Ct.  Eep. 
best  articles  that  can  be  produced.  It  837,  meant  that  the  employer  was  not 
passes  into  the  hands  of  dealers,  and  so  bound  to  do  more  than  test  an  engine 
reaches  the  consumer.  If  the  best  re-  to  see  that  it  was  in  good  running  oi- 
fined  iron  is  required,  the  purchaser  der,  where  it  had  been  purchased  from 
may  assume  that  the  tests  necessary  to  a  manufacturer  of  good  standing.  Com- 
produce  that  article  have  been  properly  pare  Indianapolis,  B.  &  W.  R.  Go.  v. 
made  and  the  work  properly  done.  He  Toy  (1879)  91  111.  474,  33  Am.  Eep.  57 
must  see  that  the  work  thsvt  he  under-  (no  liability  where  defect  in  locomotive 
takes  to  do  is  properly  performed,  but  could  only  have  been  discovered  by  cut- 
if  the  tool  breaks  from  an  internal  de-  ting  through  its  walls).  Nashville  & 
feet  in  the  material,  not  apparent  from  C.  R.  Go.  v.  Elliott  (1860)  1  Coldw.  611, 
an  external  examination  of  the  iron,  or  78  Am.  Dec.  506,  which  is  to  the  op- 
in  the  process  of  making  the  tool,  the  posite  effect,  has  been  overruled  in  Na.sh- 
master  is  no  more  responsible  than  he  ville  &  D.  R.  Go.  v.  Jones  (1871)  9 
would  be  if  he  had  purchased  it  ready  Heisk.  27.  In  Roughan  v.  Boston  &  L. 
made  in  the  market,  or  if  it  had  broken  Bloch  Go.  (1894)  161  Mass.  24,  36  N. 
from  an  external,  apparent  defect  pro-  E.  461,  a  block  having  a  hidden  flaw 
duced  by  use,  of  which  he  was  not  broke  a  month  or  two  after  it  was  put 
chargeable  with  knowledge."  To  the  in  use,  in  doing  the  work  for  which  it 
same  effect,-  see  Powers  v.  New  York  G.  was  designed,  thereby  injuring  an  em- 
&  H.  R.  R.  Go.  (1891)  60  Hun,  19,  14  N.  ployee.  The  employer  sued  the  manu- 
Y.  Supp.  408,  Affirmed  in  128  N.  Y.659,  facturer  for  breach  of  warranty.  The 
29  N.  E.  148;  Doyle  v.  White  (1896)  9  court  said:  "The  plaintiff  was  not  un- 
App.  Div.  521,  41  N.  Y.  Supp.  628;  der  an  absolute  obligation  to  his  serv- 
Stourhridge  v.  Brooklyn  City  R.  Go.  ant  that  the  block  should  not  break. 
(1896)  9  App.  Div.  129,  41  N.  Y.  Supp.  The  block  was  one  of  that  class  of 
128.  An  employer  who  procures  a  implements  which  the  employer  is  ex- 
steam  boiler  from  a  reputable  manufac-  pected  to  buy;  and  the  care  he  is  bound 
turer  cannot  be  held  liable  for  an  ex-  to  use  in  providing  it  is  in  making  the 
plosion  on  the  ground  that  the  iron  of  selection,  and  includes  such  inspection 
which  it  was  constructed  was  of  inferior  as  will  detect  defects  which  can  be 
quality,  where  that  fact  could  have  been  found  by  a  careful  inspection.  But 
discovered  only  by  breaking  or  cutting  this  does  not  require  him  to  find  a  pos- 
the  plates.  Nor  is  he  liable  if  the  ex-  sible  hidden  fiaw  the  presence  of  which 
plosion  was  caused  by  defects  in  the  riv-  there  is  no  reason  to  apprehend,  and 
eting,  which  could  not  have  been  dis-  which  is  so  concealed  in  the  eonstruc- 
covered  without  taking  the  boiler  apart  tion  of  the  machine  that  it  cannot  be 
and    removing    the    rivets.     Ballard   v.  discovered  by  inspection;   nor    does    it 
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sons  in  certain  lines  of  business,  and  which  it  would  therefore  be  un- 
just to  expect  other  persons  to  possess.'' 

Similar  principles  are  api^lied  in  favor  of  a  person  who  engages  the 
services  of  an  independent  contractor  to  erect  a  structure,  the  rule  be- 
ing that  one  who,  having  no  knowledge  of  scaffold  building,  employs  a 
builder  whom  he  knows  to  be  skilful  and  experienced  to  erect  a  scaf- 
fold for  the  use  of  his  employees,  does  not  owe  them  a  duty  of  inspec- 
tion, the  proper  performance  of  which  would  have  disclosed  the  de- 
fect.^ But  a  case  in  which  a  structure  is  purchased  from  another  per- 
son, who  has  been  using  it  in  the  business  in  which  the  defendant  suc- 
ceeded him,  stands  upon  a  somewhat  different  footing,  as  will  be  seen 
from  the  ruling  cited  in  the  subjoined  note.^ 


make  him  responsible  for  such  a  flaw  in 
the  block  which  he  has  purchased  with 
due  care." 

An  instruction  requiring  an  employer 
to  show  that  he  had  applied  "all  known 
tests"  to  determine  the  safety  of  a  boil- 
er is  erroneous  where  there  is  no  evi- 
dence introduced  to  indicate  what 
known  tests  might  have  been  applied 
by  him,  and  which  were  omitted,  the 
jury  being  thus  left  to  determine  of 
their  own  volition  what  tests  ought,  in 
their  judgment,  to  have  been  applied. 
Ballard  v.  Hitchcock  Mfg.  Go.  (1889) 
51  Hun,  188,  4  N.  Y.  Supp.  940.  On  the 
second  appeal  of  this  case  (1893;  71 
Hun,  582,  24  N.  Y.  Supp.  1101,  Af- 
firmed (1895)  145  N.  Y.  619,  40  N.  E. 
1 63 )   this  point  was  not  discussed. 

'  Deane  v.  Roaring  Fork  Electric 
Light  &  P.  Go.  (1895)  5  Colo.  App.  521, 
39  Pae.  346  (machinery)  ;  Prentice  v. 
Wellsville  (1893)  50  N.  Y.  S.  R.  557,  21 
N.  Y.  Supp.  820  (blasting  compound). 
In  Allison  Mfg.  Co.  v.  McCormick 
(1888)  118  Pa.  519,  12  Atl.  273,  where 
an  explosion  of  paint  used  in  painting 
the  interior  of  a  water  tank  was  in- 
volved, the  court  held  that  the  master 
may  provide  materials  such  as  are  or- 
dinarily used  in  the  same  business,  but 
is  not  required  to  secure  the  best  known 
materials,  or  to  subject  such  as  he  does 
provide  to  a  chemical  analysis  in  order 
to  settle  by  experiment  what  remote  ani 
possible  hazard  may  be  incurred  by 
their  use. 

'Devlin  v.  Smith  (1882)  89  N.  Y. 
470,  42  Am.  Rep.  311,  as  explained  In 
Vosburgh  v.  Lake  Shore  &  U.  S.  H.  Go. 
(1884)  94  N.  Y.  374,  46  Am.  Rep.  148. 
Devlin  v.  Smith  was  followed  in  Butler 
V.  Toimsend  (1891)  126  N.  Y.  105,  26 
N.  E.  1017^  and  the  effect  of   the   two 


eases  has  quite  recently  been  stated  to 
be  that,  where  an  appliance  (as  a  float) 
has  been  constructed  by  a  skilful  and 
experienced  builder,  the  master  is  not 
liable  to  his  servant  for  injury  resulting 
in  its  construction,  and  is  at  libeity  to 
accept  the  same  without  inspeeiion. 
WiHenherg  v.  Friederich  (1896)  8  App. 
Div.  433,  40  N.  Y.  Supp.  895. 

"  In  Vosburgh  v.  Lake  Shore  d  M.  S. 
R.  Go.  (1884)  94  N.  Y.  374,  46  Am.  Rep. 
148,  the  court  rejected  the  contention 
that  a  railroad  company  acquiring  by 
purchase  an  additional  line  already 
built  and  in  operation,  of  which  an  ex- 
isting bridge  forms  a  part,  owes  no  obli- 
gation to  its  employees  running  trains 
over  such  bridge,  except  to  keep  it  in  as 
good  condition  as  when  it  was  bought, 
and  has  a  right,  without  negligence,  to 
assume  the  sufficiency  of  its  original 
plan  and  construction;  and  denied  the 
application  of  the  doctrine  of  Devlin  v. 
Smith  (1882)  89  N.  Y.  470,  42  Am. 
Rep.  311,  for  two  reasons:  (1)  Because 
the  defendant  here  bought  the  bridge  of 
another  railroad  company,  and  without 
any  selection  or  choice  of  the  builder, 
such  as  was  made  in  the  scaffold  case; 
and  (2)  because  the  bridge,  unlike  the 
scaffold,  was  not  a  temporary  but  a  per- 
manent structure,  intended  for  contin- 
uous use  through  the  years.  The  court 
said:  "Assuming,  as  we  must,  what 
the  jury  could  have  found  from  the  evi- 
dence,— that  the  bridge  when  pur- 
chased was  unsafe  and  dangerous  by  rea- 
son of  defects  in  its  original  plan  and 
construction,  and  which  defects  wire 
obvious  to  the  eye  of  a  skilled  inspector, 
and  easily  and  surely  ascertainable  by 
a  structural  analysis  determining  its 
factor  of  safety, — it  was  negligence  on 
the  part  of  the   defendant  to  continue 
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A  doctrine  less  favorable  to  the  master  than  that  applied  in  the 
cases  thus  far  cited  has  been  applied  in  some  jurisdictions.^" 

There  are  at  least  two  very  weighty  reasons  why  the  theory  that  a 


its  use  in  the  face  of  such  obvious  de- 
fects without  ascertaining  their  effect 
upon  its  strength  and  capacity.  The 
defects  pointed  out  by  the  evidence 
were  almost  all  obvious  to  the  eye  of 
a  competent  examiner.  The  learned 
counsel  for  the  appellant  insists  that 
the  defendant  did  employ  suitable  and 
competent  persons  to  inspect  the  bridge, 
who  did  make  the  usual  and  customary 
examinations,  and  that  there  is  no  dis- 
pute about  that  in  the  evidence.  But 
it  is  plain  that  the  inspection  described 
in  the  proofs  as  customary  is  that  made 
by  a  company  which  has  built  its  own 
bridges.  In  such  case  it  already  knows 
the  plan  and  mode  of  construction,  and 
is  already  responsible  for  the  lack  of 
reasonable  care  in  either  the  design  or 
its  execution.  The  subsequent  inspec- 
tion is  directed  only  to  its  perfect  re- 
pair, and  to  indications  of  weakness. 
But,  where  the  company  does  not  know 
either  the  safety  of  the  plan  or  t!ie  pru- 
dence of  the  construction,  because  it  has 
purchased  it  completed,  and  in  use,  and 
knows  nothing  of  the  skill  or  want  of 
skill  of  the  builder,  an  inspection  which 
takes  no  heed  of  that  inquiry  when  de- 
fects are  obvious,  and  lack  of  safety  is 
indicated  and  may  be  easily,  ascertained, 
is  not  suflScient.  Of  course,  the  test 
of  actual,  previous  use  goes  for  some- 
thing. It  might  justify  a  continuance 
of  that  use  until  a  competent  inspec- 
tion could  reasonably  be  made,  but 
would  not  justify  a.  neglect  when  it  was 
made  to  observe  and  remedy  obvious 
defects  and  elements  of  danger,  because 
existing  in  the  original  plan,  and  an 
omission  to  learn,  by  a  well-understood 
process,  whether,  in  view  of  its  appar- 
ent defects,  it  had  the  ordinary  surplus 
of  strength." 

"  In  Morton  v.  Detroit,  B.  C.  £  A.  R. 
Co.  (1890)  81  Mich.  423,  46  N.  W.  Ill, 
the  extent  of  the  defendant's  duty  to 
test  the  strength  of  a  chain  was  dis- 
cussed. The  court  first  laid  down  the 
general  rule  that  railroad  companies 
"cannot  be  held  responsible  for  hidden 
defects  in  tools  or  appliances,  if  they 
have  used  reasonable  care  in  procuring 
them;  but  they  are  not  absolved  from 
the  duty  of  testing  or  inspection  because 
they  have  bought  in  the  open  market 
of  reputable  dealers,  or  employed  com- 
petent workmen  to  construct  them.     If 


any  defect  exists  which  a  careful  test  or 
inspection  would  have  discovered,  the 
master  must  be  held  to  have  knowledge 
of  such  defect,  and  to  be  responsible  for 
it."  The  court  then  proceeded  thus: 
"It  is  urged  that  the  railroad  company 
has  done  all  it  can  do  when  it  buys  of 
reputable  dealers  material  and  machin- 
ery for  use  by  its  employees ;  that  it 
cannot,  when  buying,  inspect  personally 
every  link  of  a  chain  to  see  whether  it 
is  properly  welded.  But  it  can  do  this 
personally,  as  well  as  it  can  personally 
do  any  act  involved  in  the  operation  of 
its  road.  It  not  only  can,  but  its  duty 
requires  that  it  shall,  before  it  is  placed 
on  a  car,  cause  every  link  of  every  chain 
used  by  its  employees  in  places  or  under 
circumstances  involving  danger  in  case 
the  chain  should  break,  to  be  carefully 
tested  and  inspected  by  someone  compe- 
tent to  judge  of  its  fitness  for  the  ut- 
most strain  that  is  likely  to  come  upon 
it.  If  this  duty  had  been  performed  in 
this  case,  the  cold  weld  in  the  chain 
would  very  likely  have  been  discovered, 
and  the  chain  condemned  as  unfit  for  its 
intended  use."  See  also  Sim  v.  Domin- 
ion Fish  Co.  (1901)  2  Ont.  L.  Rep.  69, 
where  the  court  discussed  the  defend- 
ant's liability,  on  the  assumption  that 
it  was  for  the  jury  to  say  whether  the 
handles  of  a  box  designed  to  sustain  a 
heavy  weight  should  have  been  inspected 
by  a  competent  person  before  it  was  put 
into  use.  In  the  following  passage  the 
Supreme  Court  of  the  United  States 
also  recognizes  the  obligation  of  making 
at  least  some  kind  of  examination, 
where  it  was  laid  down  that,  if  a,  rail- 
road company,  after  purchasing  an  en- 
gine from  a  manufacturer  of  recognized 
standing,  made  such  reasonable  exam- 
ination as  was  possible  without  tearing 
the  machinery  to  pieces,  and  subjected 
it  fully  to  all  the  ordinary  tests  which 
are  applied  for  determining  the  effi- 
ciency and  strength  of  completed  en- 
gines, and  such  examination  and  tests 
disclosed  no  defect,  it  could  not,  in  an 
action  by  an  employee  of  another  com- 
pany, be  adjudged  guilty  of  negligence 
because  there  was  a  latent  defect  which 
subsequently  caused  the  destruction  of 
the  engine,  and  injury  to  him.  Rich- 
mond &  D.  R.  Go.  V.  Elliott  (1893)  149 
U.  S.  266,  37  L.  ed.  728,  13  Sup.  Ct.  Rep. 
837. 
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master  is  entitled,  as  a  matter  of  law,  to  rely  on  the  quality  of  appli- 
ances obtained  from  a  reputable  manufacturer  should  be  rejected. 
One  of  these  is  that  such  a  theory  is  essentially  inconsistent  with  the 
doctrine  of  non-delegable  duties.  See  chapter  xxxi.,  post.  As  between 
master  and  servant,  this  doctrine  should,  it  is  submitted,  always  be 
regarded  as  controlling  whenever  it  comes  into  conflict  with  that  which 
declares  that  the  employer  of  an  independent  contractor  is  not  liable 
for  his  negligence.  See  chapter  xxxi.  A,  post.  The  situation  is  mate- 
rially different  from  that  presented  where  a  stranger  is  the  injured 
person,  inasmuch  as  the  former  of  those  doctrines  has  no  application 
to  such  cases,  except  where  statutory  duties  are  violated.  The  other 
reason  is  that,  according  to  the  rule  adopted  by  most  of  the  authori- 
ties, the  servant  has  ordinarily  no  right  of  action  against  the  manufac- 
turer, and,  if  he  cannot  recover  from  his  master,  he  cannot  recover 
at  all.-'^  Assuming  the  defect  which  caused  the  injury  to  have  been 
discoverable  Ly  the  exercise  of  proper  care,  someone  ought,  in  fairness, 
to  be  held  responsible  for  its  existence,  and  it  is  a  mere  mockery  of  jus- 
tice to  absolve  the  master  simply  on  the  ground  that  he  was  justified 
in  trusting  to  the  skill  and  diligence  of  a  person  who,  if  that  skill 
and  diligence  were,  as  a  matter  of  fact,  not  exercised,  is  not  liable  to 
the  servant  because  there  is  no  privity  of  contract  between  them. 

The  question  as  to  what  extent  the  employer  had  a  right  to  rely 
upon  the  skill  of  a  manufacturer  is,  of  course,  immaterial,  where  he 
was  put  upon  inquiry  as  to  the  condition  of  the  appliance  which  caused 
the  injury.^^ 

B.  Duty  of  inspection  while  the  instrumentalities  aee  in  use. 

154.  Generally. —  After  an  instrumentality  has  been  put  into  use, 
the  presumption  that  proper  skill  and  care  were  exercised  in  its  man- 
ufacture begins  to  lose  its  evidential  importance  with  greater  or  less 
rapidity,  according  to  circumstances  (see  §  158,  post),  and,  as  a  mat- 
ter of  fact,  that  presumption  is  usually  a  negligible  quantity.     It 

"  See  a  note  contributed  by  the  au-  juries  caused  by  the  breaking  of  a  chain 
thor  to  Cleveland,  G.  G.  d  St.  L.  R.  Go.  of  an  elevator  bought  from  first-elasa 
V.  Berry  (Ind. )  46  L.  R.  A.  38,  et  seq.,  machinists,  where  the  engineer  had  pre- 
and  an  article  published  by  him  in  the  viously  stated  tc  the  employer's  man- 
Law  Quarterly  Eeview  of  April,  1900,  ager  that  the  chain  was  not  strong 
and  in  the  Canada  Law  Journal  for  the  enough.  (Sedgwick,  Ch.  J.,  dissented!, 
same  month.  on  the  ground  that  the  engineer's  state- 

'^  As,  by  the  report  of  an  employee,  ment    was    merely  the  expression  of  an 

Dtlnnev  v.  Hilton   (1883)    18    Jones    &  opinion,  and  that  the  employer  was  en- 

S.  341.     There  it  was  held  that  the  serv-  titled  to   rely  on  the  judgment  of  the 

ant  could  maintain  an  action    for    in-  machinists.) 
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follows,  therefore,  that,  whether  the  iBstrumentality  in  question  was 
obtained  from  another  party,  or  was  manufactured  or  constructed  by 
the  master  himself,  the  servant's  right  of  action  will  almost  always  be 
determined  simply  and  solely  by  the  principle  that  he  was  bound  to 
subject  that  instrumentality  to  a  systematic  examination  at  such 
regixlar  intervals  as  its  nature  and  quality  indicated  to  be  proper,  and 
at  such  other  times  as  were  suggested  by  specific  circumstances  cal- 
culated to  put  a  prudent  man  on  inquiry  as  to  its  condition. 

This  duty  is  sometimes  spoken  of  as  if  it  were  one  peculiarly  and 
specially  incident  to  the  duty  of  keeping  the  instrumentalities  in  good 
condition.^  See  chapter  ix.,  ante.  But  this  phraseology,  wherever  it 
occurs,  is  doubtless  suggested  by  the  evidence  which  happened  to  be 
under  review.  The  cases  cited  in  subtitle  A  show  that  the  duty  of  in- 
spection may,  under  some  circumstances,  be  predicated  with  refer- 
ence also  to  the  time  when  the  instrumentalities  are  first  put  into  use, 
and,  in  some  of  the  general  statements  relative  to  the  existence  of  the 
duty,  this  logical  connection  is  more  or  less  distinctly  recognized.^ 
Any  other  theory,  it  is  manifest,  would  be  inconsistent  with  the  funda- 
mental principle  which  underlies  all  the  cases,  viz.,  that,  except  in 
so  far  as  his  obligations  may  be  modified  by  the  doctrine  of  common 
employment,  the  master's  responsibility  for  the  safe  condition  of  his 
instrumentalities  attaches  at  the  first  moment  when  they  are  put  into 
use,  and  continues  as  long  as  they  remain  in  use.  Such  being  the  char- 
acter of  the  master's  responsibility,  the  existence  of  the  duty  of  in- 

'  The  master's  duty  to  the  servant  re-  thereafter  remain  passive.  The  duty  of 
quires  of  the  former  reasonable  care  inspection  is  aflirinative,  and  must  be 
and  skill  in  furnishing  safe  machinery  continuously  fulfilled,  and  positively 
and  appliances,  and  in  keeping  such  ma-  performed."  Brann  v.  Chicago,  R.  I.  & 
chinery  and  appliances  in  safe  condi-  P.  R.  Co.  (1880)  53  Iowa,  595,  36  Am. 
tion,  including  the  duty  of  making  in-  Rep.  243,  6  N.  W.  5.  For  other  ex- 
speetion  and  tests  at  proper  intervals,  amples  of  similar  language,  see  Rich- 
Gomhen  v.  Belleville  Stone  Co.  (1896)  mond  &  D.  R.  Co.  v.  Burnett  (1892)  88 
59  N.  J.  L.  226,  36  Atl.  473.  "There  is  Va.  538,  14  S.  E.  372;  Munch  v.  Great 
a  duty  of  the  employer  arising  out  of  TS^orthem  R.  Co.  (1898)  75  Minn.  61, 
the  liability  of  machinery  or  appliances  77  N.  W.  541 ;  Cameron  v.  Great  North- 
to  get  out  of  order  from  time  to  time,  em  R.  Co.  (1898)  8  N.  T>.  124,  77  N.  W. 
or  to  become  unfit  for  use  from  wear  1016;  Chesson  v.  John  L.  Roper  Lumber 
or  from  age  and  decay,  and  this  is  the  Co.  (1896)  118  N.  0.  59,  23  S.  E,  925: 
duty  of  inspection,  as  meant  by  the  Oherf elder  y.  Doran  (1889)  26  Neb.  118, 
law'."  Armour  v.  Brazean  (1901)  191  41  N.  W.  1094;  Ocean  8.  S.  Co.  v.  j\lnt- 
111.  117,  60  N.  E.  904.  "Negligence  on  thews  (1890)  86  Ga.  418,  12  S.  E.  632. 
the  part  of  the  corporation  [employer]  '  See  Tierney  v.  Minneapolis  d  St.  L. 
may  consist  of  acts  of  omission  or  com-  R.  Co.  (1885)  33  Minn.  311,  53  Am. 
mission,  and  it  necessarily  follows  that  Rep.  35,  23  N.  W.  229 ;  Nord  Deutscher 
the  continuing  duty  of  supervision  and  Lloyd  8.  S.  Co.  v.  Ingehreqsten  (1894) 
inspection  rests  on  the  corporation.  For  57  N.  J.  L.  400,  31  Atl.  619;  Chicago  & 
it  will  not  do  to  say  that,  having  fur-  E.  I.  R.  Co.  v.  Kneirim  (1894)  152  111. 
nished  suitable  and  proper  machinery  458,  39  N.  E.  324. 
and    appliances,    the    corporation     can 
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spection  is  a  necessaiy  consequence  of  the  fact  tliat  the  master's  obli- 
gations cannot  be  adequately  discharged  unless,  during  the  entire 
period  of  whicli  that  responsibility  is  predicated,  he  takes  notice  of 
whatever  a  reasonably  prudent  person  would  have  ascertained  under 
the  particular  circumstances  which  happen  to  be  involved. 

It  has  been  held  that  an  omission  to  inspect  cannot  be  the  founda- 
tion of  a  charge  of  negligence  where  the  abnormally  dangerous  con- 
ditions resulted  from  the  tortious  and  unauthorized  acts  of  servants 
who  were  not  vice  principals.^  But  this  rule  is  to  be  taken  subject  to 
the  limitations  indicated  in  §  129,  ante.  The  principles  laid  down 
in  that  section  also  involve  the  corollai-y,  recognized  in  one  case,  that 
a  master  is  not  invariably  entitled  to  conduct  his  business  on  the  as- 
sumption that  there  will  be  no  unlawful  interference  by  trespassers 
with  his  plant* 

The  duty  of  inspection  is  imposed  merely  as  a  means  towards  an 
end.  Hence,  if  knowledge  of  a  defect,  such  as  the  inspection  was  de- 
signed to  reveal,  has  reached  the  master  or  his  representative  through 
some  other  channel,  the  mere  fact  that  inspection  has  been  duly  pro- 
vided for  will  not  absolve  the  master.^  So,  also,  if  the  agent  employed 
to  inspect  and  repair  an  instrumentality  fails  to  perform  the  work 
properly,  and  defects  still  remain  which  would  have  been  discovered 
by  a  proper  inspection,  the  employer  is  liable  for  any  injury  which 
may  afterwards  be  caused  by  those  defects.*  And  it  would  also  seem 
that  there  are  good  grounds  for  saying  that  the  satisfactory  character 
of  the  test  applied  for  the  purpose  of  determining  whether  an  appli- 
ance was  in  good  condition  must  be  an  inadequate  reason  for  infer- 
ring the  nonliability  of  the  master  in  any  ease  where  the  appliance 
was  of  a  kind  not  suitable  to  be  used  at  all.^  On  the  other  hand,  evi- 
dence that  a  sufficient  force  of  inspectors  was  not  employed,  and  that 

'  Schwandt    v.    William    Wright    Co.  dence   showing  that  certain   machinery 

(1901)    126  Mich.  609,  85  N.  W.   1107  had  not  been  tested  after    it    was    re- 

( plank    laid    on    roof    to    stop    pulley  paired).     The  duty  of  inspection  being 

weights,     if     they     should     fall,     was  nondelegable,  the  employer  cannot  es- 

moved).  cape    liability    merely    on    the    ground 

*  International  &  G.  N.  R.  Go.  v.  John-  that  he  had  good  reason  to  suppose  that 

son    (1900)    23  Tex.  Civ.  App.   160,  55  the   agent   who   made   the   repairs   was 

S.  W.  772.  competent.     Connors  v.  Durite  Mfg.  Co. 

^Indiana,   I.   d   I.   B.    Go.   v.   Snyder  (1892)    156  Mass.  163,  30  N.  E.  559. 

(1894)    140   Ind.   647,    39  N.    E.    912;  '  This  principle  was  relied  on  in  Judge 

Bart  V.  Naumburg  (1888)   50  Hun,  392,  Barrett's  dissenting  opinion  in  Biddis- 

3  N.  Y.  Supp.  227,  Reversed  (1890)   123  comb  v.  Cameron    (1898)    35  App.  Div. 

N.  Y.  641,  25  N.  E.  385,  but  merely  on  561,  55  N.  Y.  Supp.  127,  and  appears  to 

the  ground  that  the  master  was  ignor-  be  a  sound  one,  whether  it  was  applica- 

ant  of  the  defects.  ble  to  the  facts  or  not.     In  the  majority 

'Hoes  V.  Ocean  8.  8.  Co.  (1900)  56  opinion  there  is  nothing  inconsistent 
App.  Div.  259,  67  N.  Y.  Supp.  782  (ver-  with  it,  considered  as  an  abstract  prop- 
diet  sustained,  which  was  basec  on  evi  osition. 
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one  of  the  ii:spectors  sometimes  got  drunk  when  on  duty,  is  not  suf- 
ficient to  authorize  a  recovery,  where  it  is  shown  that  the  defective 
instrumentality  was,  as  a  matter  of  fact,  properly  inspected.* 

The  duty  of  inspection  is  not  predicable  of  circumstances  in  which 
the  essential  situation  presented  is  that  the  servant  is  engaged  in 
completing  or  repairing  some  instrumentality,®  or  in  restoring  the 
place  of  work  to  its  normal  condition.^"  The  duty  of  inspection  does 
not  extend  to  the  small  and  common  tools  in  everyday  use,  of  the  fit- 
ness for  use  of  which  the  employees  using  them  may  reasonably  be 
supposed  to  be  competent  judges.^^     In  such  cases  the  employer  may 

'  St.  Loiiis,  I.  M.  &  S.  R.  Co.  v.  Gaines  shaken    or    interfered    with,    and    that 

(1890;  Ark.)    13  S.  W.  740.  some  portion  may  have  been  weakened 

"Allen  V.  Galveston,  H.  d  S.  A.  R.  Co.  to  the  point  of  being  ready  to  fall.     If 

(189Ci)   14  Tex.  Civ.  App.  344,  37  S.  W.  the  explosion  was  of  an  iron  wheel,  it  is 

171.     In  Stourhridge  v.  Brooklyn  City  plain  that  the  fragments  probably  have 

R.   Co.    (1896)    9  App.  Div.   129,  41  N.  flown   in   ditferent   directions,   and  that 

Y.  Supp.  128,  the  court  took  the  ground  they  may  have  lodged  above  or  below, 

that  the  only  duty  of  an  employer,  in  When  a  workman  is   sent  into   such  a 

legard  to  a  cross-beam  furnished  merely  room  on  the  day  of    the    explosion    to 

as   a   part   of   the   structure   which   the  clear  away  the  ruins,  it  is  manifest  that 

servant  is  engaged  in  erecting,  and  not  he  is  taking  one  of  the  steps  which  are 

for  the  purpose  of  providing  him  with  necessary  to  disclose  just  what  has  hap- 

a  place  of  work,  is  to  apprise  him  of  the  pened.     It  is  not  a  natural  inference  on 

existence  of  any  latent  defects  of  which  the  part  of  one  so  sent  that  the  place  has 

it   has   knowledge.     See,   further,   as   to  been  inspected,  and  it  is  not  a  natural 

this  class  of  cases,  chapter  xxxii.,  post,  interpretation  of  the  offer  to  take  it  as 

'°  A  servant  is  not  entitled  to  rely  on  implying  that  the  superior  knows  that 
his  emploj'er's  having  examined  the  it  is  safe.  Such  an  inference  and  inter- 
place  where  he  is  put  to  work,  where  he  pretation  are  not  based  on  the  experi- 
is  sent  into  a  room,  on  the  day  of  the  ence  of  life ;  they  are  mere  deductions 
explosion  of  a  fly  wheel,  to  clear  away  from  the  letter  of  an  inaccurately  stated 
the  ruins.  Kanz  v.  Page  (1897)  168  rule  of  duty  assumed  beforehand  to 
Mass.  217,  46  N.  E.  620.  The  court  cover  the  case.  Someone  must  be  first 
said:  "There  are  many  momentary  in  the  place  of  possible  danger.  The 
dangers  which,  though  hidden,  it  is  im-  workman  sent  in  to  clean  it  up  has  no 
practicable  to  guard  against  by  inspec-  right  to  assume  that  he  Is  not  the  first, 
tion,  and  for  which,  on  this  ground,  the  nor  is  the  employer  bound  in  formal 
employer  is  held  not  liable.  Whittaker  language  to  notify  him  that  no  one,  as 
v.  Bent  (1897)  167  Mass.  588,  46  N.  E.  yet,  has  made  certain  that  nothing  will 
121.     There   are   others   which,   even   if  give  way." 

permanent  conditions  of    the    business.        This  rule  may  be  regarded  as  a  neces- 

are  obvious  without    warning,    and    of  sary   inference   from   the   principle    ex- 

which  the  workman  must  take  the  risk  plained  in  §  29,  ante,  or,  as  indicated  by 

if  he  accepts  employment  there.     Leary  the  reasoning  in  the  Massachusetts  case 

V.  Boston  &  A.  R.  Co.   (1885)   139  Mass.  cited,  it  may  be  deduced  from  the  eon- 

580,  587,  52  Am.  Rep.  733,  2  N.  E.  115;  ception.that   the   risk   of  handling  the 

O'Maley  v.   South  Boston   Gaslight   Co.  thing  in   its   defective  condition   is  as- 

(1893)    158  Mass.  1S5,  47  L.  R.  A.  161,  sumed  by  the  servant  as  an  inseparable 

32  N.  E.  1119.     There  are  others  which  and  manifest  incident  of  the  very  work 

are  both  transitory  and  obvious,  or  at  which   he   undertakes  to  perform.     See 

least  equally  easy  to  be   discovered  by  chapter  xvil.,  post. 

employer  and  employed.     When  <i  room        ^^  Wachsmuth  v.  Shaw  Electric  Crane 

hns  been  shattered  by  an  explosion,  it  is  Co.   (1898)   118  Mich.  275,  76  N.  W.  497 

plain  to  everybody  that  things  are  not  (sliver   flew   off   from   a   snap   hammet 

in   their    normal     condition,     that    the  used  for  driving  rivets), 
usual  support  of  part  by  part  has  been 
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ordinarily  rely  on  tlie  presumption  that  those  using  the  article  will 
first  discover  the  defect.^^     Sec  chapter  iv.^  ante. 

One  case  seems  to  proceed  upon  the  theory  that  a  master  is  not 
bound  to  examine  into  the  condition  of  articles  which  form  part  of  his 
stock  of  merchandise,  and  which  are  merely  handled  for  the  purposes 
of  transportation.^*  As  there  is  nothing  in  the  facts  of  that  case  to 
indicate  that  the  master  knew  who  was  the  maker  of  the  injurious 
agency,  or  Avhether  he  was  or  was  not  a  reputable  manufacturer,  this 
decision  goes  beyond  even  those  cited  in  §  153,  and  the  conclusion  is 
appa.rently  independent  of  the  principle  there  relied  upon.  It  is  dif- 
ficult to  see  any  satisfajctory  reason  why  the  responsibility  for  acci- 
dents of  this  type  should  be  thrown  upon  the  servant.  The  essential 
import  of  such  evidence  is  simply  that  certain  conditions  existed  h^ 
which  the  place  of  work  was  rendered  unsafe,  and  it  is  submitted  that 
a  distinction  which  segregates  from  the  rest  one  particular  class  of  the 
material  substances  which  may  produce  this  result  is  purely  arbitrary. 

The  mere  fact  that  the  conditions  which  caused  the  injury  were  due 
to  an  act  of  God  will  not  excuse  the  master  if  it  appears  that  no  harm 
would  have  resulted  if  a  reasonably  careful  inspection  would  have 
disclosed  the  danger  in  time  to  have  prevented  the  catastrophe.^*  Com- 
pare §  129,  ante. 

155.  Evidential  prerequisites  to  the  maintenance  of  an  action  based 
on  the  failure  to  inspect. —  The  first  step  in  the  establishment  of  the 
plaintifl''s  case  is  to  show  that  the  master  was  subject  to  the  duty  of  in- 
specting the  instrumentality  in  question.  If  it  was  a  part  of  his  plant, 
as  is  the  situation  in  all  the  cases  considered  in  this  chapter,-'  the 
only  circumstances  under  which  this  point  can  be  of  any  importance 
are  those  in  which  it  is  open  to  controversy  whether  the  duty  lay  upon 
him  or  upon  the  servants  who  prepared  or  adjusted  the  instrumental- 
ity.    See  chapter  xxxii.^  post.^     If  this  point  is  determined  in  the 

"  Miller  y.  Erie  R.  Go.  (1897)  21  App.  bankment     weakened   by   extraordinary 

Div.  45,  47  N.  Y.  Supp.  285   (poles  for  rain), 

pushing  cars  along  an  adjoining  traclt).  ^  Cases  not  answering  this  description 

"  Garragan  v.  Fall  River  Iron  Works  are  considered  in  the  following  chapter. 

Go.   (1893)   158  Mass.  .596,  33  N.  E.  652  "In    Lafayette  Bridge    Go.    v.    Olsen 

(purchaser  of  cotton  is  not  liable  for  an  (1901)  84    L.  R.  A.  33,  47  0.  C.  A.  367, 

injury  to  his  servant  from  the   giving  108    Fed.    335,   the   defendant  company 

way  of  the  bagging  upon  a  bale  while  was  held  liable  for  the  reason  that  it 

he  was  moving  it  with  a  hook,  in  the  had  made  no  arrangements  for  inspect- 

absence    of   evidence   of    a    custom     or  ing  the  timber  from  which  the  workmen 

agreement  on  the  master's  part  to  in-  in  a  bridge  gang  were  to  select  the  nec- 

speot  it  and  ascertain  its  strength).  essary   pieces   for    constructing   a   false 

"Genlral  R.  Co.  \.  Grady   (1901)   113  work.     Compare  §   164,  post. 
Ga.    1045,   39   S.   E.   441    (railway    em- 
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servant's  favor,  the  master's  liability  depends  upon  the  answer  to  the 
following  questions : 

(1)  Whetlier  the  conditions  ^^■hiell  caused  the  injury  were  discov- 
erable by  an  examination  of  a  reasonably  careful  character. 

(2)  Whether  an}'  exaniinatiuu  of  the  instrumentality  had  ever  been 
made. 

(3)  T\T] ether  the  examinations  which  were  actually  made  were 
made  as  frequently  as  was  proper. 

(4)  "Whether  there  were  any  circumstances  which  would  have  sug- 
gested to  a  prudent  man  the  advisability  of  making  a  special  examina- 
tion during  the  inter\'al  between  two  of  the  regular  examinations. 

(5)  Whether  the  regular  or  special  examinations  which  were  ac- 
tually made  were  as  thorough  as  the  circumstances  demanded. 

These  questions  will  be  considered  in  the  following  sections. 

156.  No  negligence  imputable  where  a  defect  is  not  discoverable  by  a 
reasonably  careful  inspection. —  (See  also  §  163,  ■post.) — The  general 
principle  explained  in  §  126,  ante,  involves  the  corollary  that  an  em- 
ployer cannot  be  held  negligent  for  failing  to  discover  a  defect  which 
an  examination,  made  with  that  degree  of  care  which  is  obligatory  un- 
der the  circumstances,  would  not  disclose.  The  phraseology  used  in 
stating  this  principle  is  often  of  a  sufficiently  general  character  to  in- 
dicate that  its  applicability  is  independent  of  the  question  whether, 
as  a  matter  of  fact,  such  an  examination  had  or  had  not  been  made.' 
Indeed,  it  is  clear  that  the  failure  to  examine  an  instrumentality  can- 
not be  regarded  as  an  efficient  cause  of  an  accident,  where  ex  hypoth- 
esis the  conditions  which  rendered  it  possible  would  not  have  come 
to  the  master's  knowledge  even  if  the  examination  had  been  made.^ 

'A  master  is  declared  not  to  be  liable  v.  GJinisen  &  P.  Breiving  Go.   (1896)   12 

for   "hidden   defects,    which    could    not  App.   Div.   360,   42    N.  Y.    Supp.    848; 

have  been  discovered  by  the  most  care-  Devlin  v.   Wahash,   8t.  L.   &  P.  R.   Co. 

ful  inspection"    (Ladd  v.   Tsleio  Bedford  (1885)    87   Mo.   545    (rail  without  any 

R.   Oo.    [1876]    119  Mass.   412,   20    Am.  visible   defect  broke   by  reason   of  cold 

Rep.    331)  ;    or    which    "the    usual    and  weather)  ;  Racine  v.  TSlew  York  C.  &  H. 

well-recognized  tests  of  science  and  art  R.  R.  Co.   (1893)  70  Hun,  453,  24  N.  Y. 

fail  to  detect"   (Toledo.  P.  &  W.  R.  Co.  Supp.    388    (nonsuit  proper,   where  the 

V.  Conroy   [1873]   68  111.  561)  ;  or  "for  evidence    was    thatj    after    a    supposed 

latent  defects  which  could  not  have  been  burning  of  the  crown  plate  of  a  boiler, 

discovered  by  the  use  of  ordinary  dili-  it  was   subjected    to    the    test    of    145 

gence"    {Quintana  v.  Consolidated  Jtara-  pounds  pressure,  its  maximum  capacity, 

sas  City  Smelting  &  Ref.  Co.  [1896]  14  and  resisted  that  pressure;  that  it  was 

Tex.  Civ.  App.  347,  37  S.  W.  369 )  ;   or  then  put  in  service  by  the  defendant,  in 

for    "latent   defects"    simply    [Missouri  hauling    freight    and    passenger    trains, 

P.  R.   Co.  V.   Crenshaw   [1888]   71   Tex.  under  a.  pressure  of  from   140    to    145 

341,  9  S.  W.  262).  pounds  of  steam,  and  continued  in  such 

^  See  Louisville  &  "S .  R.  Co.  v.  Camp-  service   for   about   one  week  after  such 

})ell    (1893)    97   Ala.    147,    12   So.    574;  supposed  burning  of  the  plate  and  up  to 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Ledbetter  the   time   of  the   accident   without   any 

(1885)   34  Kan.  326,  8  Pac.  411;  Boess  evidence  of  weakness,  and  that  it  finally 
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But  in  the  great  majority  of  the  eases  in  which  this  principle  appears 
as  a  controlling  factor  the  actual  situation  presented  by  the  evidence 
is  that  an  inspection,  upon  the  sufficiency  of  which  the  master  was 
entitled  to  rely,  had  been  duly  made  before  the  accident,  and  that  the 


exploded  while  carrying  only  110 
pounds  of  steam,  and  while  running  at 
only  a  moderate  rate  of  speed  and  with- 
out a  train)  ;  Atz  v.  Newark  Lime  & 
Cement  Mfg.  Co.  (1896)  59  N.  J.  L.  41, 
34  Atl.  980  (bolt  broke  from  internal 
flaw  not  visible  on  the  surface).  This 
is,  perhaps,  the  actual  ground  on  which, 
in  Watts  v.  Eart  (1893)  7  Wash.  178, 
34  Pac.  423,  771,  the  defendant  was  ab- 
solved from  liability,  where  the  only 
visible  defect  in  a  piece  of  timber  used 
for  "staking"  cars  was  a  sm^ill  knot. 
But  the  precise  position  of  the  court  on 
this  aspect  of  the  case  is  not  very  clear. 
In  Warner  v.  Erie  R.  Co.  (1868)  39  N. 
Y.  468,  a  bridge  fell  after  about  nine 
and  a  half  years'  use.  The  evidence 
showed  that  bridges  of  similar  construc- 
tion and  materials  upon  the  defend- 
ant's road  had  stood  over  ten  years,  and 
were  considered,  and  to  all  appearances 
were,  sound  and  safe;  some  had  stood 
over  fourteen  years,  and  one  over  sev- 
enteen years,  in  the  same  condition.  Al- 
though some  of  the  witnesses  for  the 
plaintiff  testified  that  they  would  not 
consider  such  a  bridge  as  safe  beyond 
the  period  of  seven  or  eight  years,  yet 
the  court  said  that  if,  upon  adequate 
and  repeated  inspection,  and  the  appli- 
cation of  appropriate  tests,  no  defect 
was  exhibited,  a  mere  opinion  as  to  the 
length  of  time  such  a  bridge  might  be 
expected  to  stand  would  have  no  ap- 
preciable weight  in  the  scale  of  evi- 
dence. It  was  held  that  there  was  no 
confl  ict '  of  evidence  as  to  the  care  and 
skill  used  in  the  inspection,  as  well  as 
the  construction  and  maintenance,  of 
this  bridge,  and  that  there  was  an  ab- 
solute want  of  any  actual  notice  of  any 
defect,  real  or  suspected,  therein,  and 
that  it  was  the  duty  of  the  court  to  take 
the  case  from  the  jury,  and  hold  that, 
on  the  established  facts,  the  plaintiff 
could  not  recover,  but  that,  at  all 
events,  the  defendant  was  entitled  to  the 
instruction  the  counsel  asked,  to  wit, 
that,  in  order  to  charge  the  defendant, 
it  was  necessary  for  the  plaintiff  to 
show  that  the  decay  in  the  bridge,  if 
it  fell  from  decay,  was  known,  by  some 
notice  or  otherwise,  to  the  president  and 
directors  of  the  road.  In  Paint  on  v. 
Northern  C.  B.  Co.   (1880)   83  N.  Y.  7, 


it  was  held  that  an  action  could  not  be 
raaijitained  by  a  brakeman  injured  by 
the  breaking  of  a  defectively  welded 
eyebolt  connecting  the  chain  with  the 
rod  of  a  brake,  as  there  was  no  evidence 
that  defendant  or  any  of  its  agents  had 
notice  of  the  defect,  or  that  it  could 
have  been  discovered  by  inspection,  ex- 
cept that  the  maker  could  have  discov- 
ered it  by  bending  the  bolt  while  hot, 
and  in  other  ways;  but  it  did  not  ap- 
pear whether  the  eyebolt  was  made  by 
the  company  or  purchased;  and  no 
want  of  care,  the  exercise  of  which 
would  have  discovered  the  defect, 
was  shown.  In  Carlson  v.  Phoenix 
Bridge  Co.  (1892)  132  N.  Y. 
273,  30  N.  E.  750,  several  hooks  were 
made  by  a  blacksmith  from  pieces  of 
iron  about  18  inches  long,  cut  from  u, 
bar  purchased  by  the  defendant's  super- 
intendent. They  were  used  in  lifting 
the  heavy  girders  which  formed  a.  part 
of  the  structure  for  the  railway,  and 
only  one  was  shown  to  have  broken,  or 
to  have  been  weak  or  defective.  The 
piece  of  the  bar  not  used  was  shown  to 
have  been  of  the  best  quality,  and  to 
possess  an  elasticity  and  strength  far 
beyond  that  required  in  lifting  the  gird- 
er in  question.  The  hook  that  broke 
did  so  from  a  weakness  in  the  iron  at 
the  particular  point  of  fracture.  The 
court  said:  "The  evidence  does  not 
show  from  what  part  of  the  bar  the 
piece  of  iron  from  which  the  hook  was 
manufactured  was  taken,  and,  if  the 
cutting  test  had  been  applied  to  either 
end  or  the  middle  of  the  bar,  the  jury 
could  not  have  found  that  it  would  have 
disclosed  the  defect  complained  of.  A 
conclusion  that  the  defect  would  have 
been  discovered  would  have  had  no  other 
basis  than  speculation  or  conjecture, 
and  evidence  of  that  character  would  be 
insufficient  to  sustain  a  judgment."  In 
Bannon  v.  Sanden  (1898)  68  111.  App. 
164,  it  was  contended  that  a  proper  ex- 
amination was  not  made  of  the  timber 
that  broke  in  a  scaffold,  but  the  court 
was  of  the  opinion  that,  from  the  facts 
that  it  had  been  used  four  or  five  times 
without  breaking,  and  that  an  examina- 
tion would  not  have  disclosed  any  knot 
in  the  timber,  an  examination  would 
have  been  useless.     In  Kranz  v.    White 
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period  whicli  had  elapsed  between  the  inspection  and  the  accident  was 
so  short  that  he  might  reasonably  act  upon  the  presumption  that  the 
condition  of  the  instrumentality  had  undergone  no  change  for  the 
worse.  ^ 

The  practical  effect  of  this  principle  is  considerably  limited  by  the 
operation  of  another,  equally  well  settled,  viz.,  that  the  master's  non- 
liability cannot  be  affirmed,  as  a  matter  of  law,  merely  because  the  ab- 
normal conditions  which  created  the  risk  from  which  the  servant  suf- 
fered injury  were  not  apparent  to  a  person  making  a  superficial  exam- 
ination of  the  instrumentality  in  question.  In  other  words,  it  is  laid 
down  that  no  defect  can  be  considered  latent  which  is  discoverable  by 
the  exercise  of  due  care.*   The  predication  of  a  specific  duty  of  active 


(1881)  8  111.  App.  583,  where,  for  any- 
thing that  appeared  to  the  contrary,  the 
defect  which  caused  the  explosion  of  a 
gas  generator  might  have  been  of  such 
a  nature  as  to  elude  the  most  careful 
examination  of  the  most  skilful  experts, 
tin  instruction  was  held  erroneous  which 
told  the  jury  that  the  mere  absence  of 
examination  by  prudent  men  was  con- 
clusive of  the  defendant's  liability. 

'  See  the  cases  cited  in  the  following 
sections,  and  also  the  following  cases  in 
which  the  fact  of  tlie  previous  inspec- 
tion was  adverted  to:  Louisville,  N.  A. 
£  C.  It.  Co.  V.  Bates  (1896)  146  Ind. 
504,  45  N.  E.  108  (defective  car); 
O'Connor  v.  Illinois  C.  R.  Co.  (1891) 
83  Iowa,  105,  48  N.  W.  1002  (defective 
car)  ;  Poirers  v.  Neio  York  C.  &  H.  R. 
n.  Co.  (1891)  60  Hun,  19,  14  N.  Y. 
Supp.  408  (king  bolt  had  a  defect  un- 
derneath the  surface)  ;  Indiana,  I.  &  I. 
R.  Co.  v.  Snyder  (1893;  Ind.)  32  N.  E. 
1129  (defective  hand  car)  ;  Sullivan  v. 
Poor  (1900)  32  Misc.  575,  66  N.  Y. 
Supp.  409  (elevator  pronounced  safe  by 
competent  experts  at  the  time  it  came 
under  defendant's  control,  and  inspected 
carefully  from  time  to  time)  ;  Smith  v. 
New  York  C.  &  H.  R.  R.  Co.  (1900)  164 
N.  Y.  491,  58  N.  E.  655  (ring  in  chain 
broke  owing  to  concealed  defect,  due  to 
the  presence  of  dirt  cr  sulphur;  no  ex- 
ternal indications  of  flaw ) .  Evidence 
that  there  was.  in  a  platform  over 
which  workmen  wore  wheeling  barrows, 
a  depression,  "so  small  that  it  escaped 
the  attention  of  the  numerous  other 
persons  who  used  the  platform,  some  of 
whom  specially  examined  it,"  is  insuf- 
ficient to  support  an  allegation  of  negli- 
gence against  the  employer, — especially 
where  it  is  improbable  that  the  imper- 
fection played  any  part  in  the  accident 


occasioning  the  injury  complained  of. 
Eaare  v.  Troy  Steel  &  I.  Co.  (1893)  139 
N.  Y.  369,  34  N.  E.  901.  A  verdict  for 
the  plaintiff  cannot  be  sustained  where 
a  coupling  pin  broke  owing  to  a  hidden 
flaw  which  could  not  have  been  discov- 
ered before  the  break,  except  by  an  ex- 
ceedingly critical  examination.  West- 
ern &  A.  R.  Co.  V.  Season  (1901)  112 
Ga.  553,  37  S.  E.  863.  A  railroad  com- 
pany is  not  liable  for  an  injury  to  an 
employee  caused  by  the  breaking  of  a 
brake  rod,  due  to  an  imperfect  welding, 
where  the  flaw  was  not  discoverable  by 
the  usual  methods  of  inspection,  owing 
to  the  accumulation  of  rust  over  the 
Wilding.  Read  v.  IS'ew  York,  N.  H.  £ 
H.  R.  Co.  (1897)  20  R.  I.  209,  37  Atl. 
947.  In  Skidmore  v.  West  Virginia  S 
P.  R.  Co.  (1895)  41  W.  Va.  293,  23  S. 
E.  713,  the  bottom  of  a  wrecked  tender 
fell  out  and  injured  one  of  the  wrecking 
crew.  The  comments  of  the  court  upon 
the  occurrence  were  as  follows :  "As  to 
the  character  of  the  danger  which  the 
plaintiff'  encountered  in  performing  this 
work,  it  was  no  more  apparent  to  the 
skilled  and  experienced  supervisor  and 
section  boss  than  it  was  to  the  plain- 
tiff', or  to  the  humblest  and  most  unin- 
formed section  hand  engaged  about  the 
work.  If  the  bolts  that  held  the  bottom 
on  wero  severed,  as  they  must  have  been, 
between  the  tap  and  the  nut,  no  eyes 
could  penetrate  the  iron  and  the  wood 
that  surrounded  the  bolt,  and  it  could 
not  be  expected  or  required  that  the  sec- 
tion boss  should  chip  into  the  bolt  or 
cut  through  the  iron  and  destroy  the 
tender  to  ascertain  whether  the  bolts 
were  sound  or  broken  before  going  to 
work  to  remove  the  tender  from  its 
proximity  to  the  main  track." 

*SaQk  V,  Dolese    (1890)    35  111.  App. 
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inspection  obviously  eniails  the  adoption  of  the  latter  of  these  prin- 
ciples. But  it  will  be  seen,  by  comparing  the  cases  cited  in  the  sub- 
joined note  with  those  cited  in  notes  2  and  3,  supra,  that  there  is  con- 
siderable difficulty  in  reconciling,  with  reference  to  the  actual  facts 
involved,  some  of  the  decisions  in  the  two  groups.^ 

636,  Affirmed  (1891)  137  111.  129,  27  N".  H.  Go.  (1898)  75  Minn.  61,  77  N.  W. 
E.  62.  "A  defendant  cannot  avoid  its  541  (old  break  in  wheel  of  railway 
liability  by  shutting  its  eyes  to  its  ob-  car);  Myers  v.  Erie  li.  Co.  (1899)  44 
ligation  to  maintain  a  reasonably  safe  App.  Div.  11^  60  N.  Y.  Supp.  422  (crack 
place."  Bullies  v.  Kansas  City,  Ft.  S.  on  brake  stafiF  concealed  by  rust)  ;  La- 
&  M.  R.  Co.  (1895)  129  Mo.  41,  31  S.  fayeite  Bridge  Co.  v.  Olsen  (1901)  54 
W.  347.  It  has  been  held  that  proof  L.  R.  A.  33,  47  0.  C.  A.  367,  108  Fed. 
that  the  appliance  wliieh  caused  the  335  (curl  in  the  grain  of  the  timber 
plaintiff's  injury  was  defective  will  jus-  used  for  a  false  work)  ;  Toledo,  P.  <£•  W. 
tify  the  implication  that  the  defendant  Jt.  Co.  v.  Conroy  (1873)  68  111.  561 
was  negligent  only  when  the  defect  was  (bridge  timbers  externally  sound,  but 
patent  and  obvious  ("open  to  visual  ob-  rotten  within)  ;  Bensing  v.  Steimcay  cG 
servation"),  and  the  failure  to  discover  Sons  (1886)  101  N.  Y.  547,  5  N.  E.  449 
it  was  the  result  of  carelessness.  Ers-  (evidence  was  that  a  casual  inspection 
kine  v.  Chino  Valley  Beet-Sugar  Co.  of  the  lower  side  of  a  plank  in  a  scaf- 
(1895)  71  Fed.  270,  where  a  rope  broke,  fold  would  have  disclosed  a  knot)  ;  Me- 
in  which  there  was  no  discoloration,  nor  Donald  v.  Postal  Teleg.  Co.  (1900)  22 
anything  whatever  in  its  appearance  to  R.  I.  131,  46  Atl.  407  (knot  in  cross- 
suggest  a  suspicion  of  its  unsoundness,  arm  of  telegraph  pole)  ;  Kearney  Elec- 
This  decision,  however,  seems  to  be  too  trie  Co.  v.  Laughlin  (1895)  45  Neb. 
strongly  in  the  master's  favor,  unless  390,  63  N.  W.  941  (laborer  injured  by 
it  was  made  in  view  of  the  conceded  the  caving  of  an  imperfectly  propped 
fact  that  the  rope  had  been  carefully  in-  tunnel,  the  supports  of  which  the  super- 
spected  at  reasonable  intervals.  The  intendent  had  examined  a  short  time 
same  may  be  said  of  the  ruling  that  an  previous)  ;  Clune  v.  Ristitie  (1899)  30 
employer  is  not  liable  for  an  accident  C.  C.  A.  450,  94  Fed.  745  (large  rock  im- 
occurring  because  of  a  defect  in  appli-  bedded  in  the  slope  of  a  railway  cutting 
ances  furnished  to  his  servants,  if  they  was  loosened  by  the  action  of  frost  and 
were  apparently  reasonably  safe  and  water,  and  fell)  ;  Mayer  v.  Liehmann 
adequate.  Watts  v.  Bart  (1893)  7  (1897)  16  App.  Div.  54,  44  N.  Y.  Supp. 
Wash.  178,  34  Pac.  423,  771.  See,  how-  1067  (rivet  holes  in  the  rods  and  brack- 
ever,  as  to  this  case,  note  2,  supra,.  ets  of  the  run  used  for  lowering  barrels 
'  The  servant  was  allowed  to  recover  into  a  cellar  had  become  enlarged  by 
in  the  following  cases:  northern  P.  B.  use  and  rust)  ;  Davis  v.  Nuttallsburr/ 
Co.  V.  Teeter  (1894)  11  C.  C.  A.  332,  27  Coal  &  Coke  Co.  (1890)  34  W.  Va.  500. 
U.  S.  App.  316,  63  Fed.  527  (hole  in  12  S.  E.  539  (rock  fell  from  roof  of 
track  concealed  by  slush)  ;  True  v.  Le-  mine)  McMillan  Marble  Co.  v.  Black 
high  Valley  R.  Co.  (1897)  22  App.  Div.  (1890)  89  Tenn.  118,  14  S.  W.  479  (pro- 
588,  48  N.  Y.  Supp.  86  (inspection  of  jecting  rock  in  a  quarry  fell )  ;  Flanigan 
bank  from  which  slides  may  be  expected  v.  Guggenheim  Smelting  Co.  (1899)  63 
not  sufficient,  where  it  has  been  only  N.  J.  L.  647,  44  Atl.  762  (knot  in  side 
such  as  could  be  made  by  observation  in  piece  of  ladder  in  close  proximity  to 
passing  along  the  track)  ;  Union  P.  R.  nail  driven  into  cross  piece)  ;  Whitneg 
Co.  V.  Daniels  (1894)  152  U.  S.  684,  cC-  S.  Co.  v.  O'Rourke  (1898)  172  111. 
suh  nom.  Union  P.  R.  Co.  v.  Snyder,  38  177,  50  N.  E.  242  (boards  covering  terra 
L.  ed.  597,  14  Sup.  Ct.  Rep.  756,  Affirm-  cotta  coping  on  a  building  under  erec- 
ing  (1890)  6  Utah,  357,  23  Pac.  762  tion  were  left  loose,  and  one  of  them 
(evidence  tended  to  show  that  a  car  had  fell).  See  also,  to  same  effect,  Bushby 
a  crack  about  12  inches  long  in  one  of  v.  'Hew  York,  L.  E.  &  W.  B.  Co.  (1887) 
its  wheels,  and  that  the  crack,  although  107  N.  Y.  374,  14  N.  E.  407  ;  Missovri 
it  was  old  and  filled  with  greasy  dirt  P.  B.  Co.  v.  Dicyer  (1886)  36  Kan.  58, 
and  rust,  could  have  been  detected  with-  12  Pac.  352:  Kaplan  v.  New  York  Bis- 
out  difficulty  if  the  wheel  had  been  cuit  Co.  (1896)  5  App.  Div.  60,  38  N. 
pioperly  examined  at  the  last  inspect-  Y.  Supp.  1049.  Testimony  that  a  hook, 
ing  station )  ;  Munch  v.  Great  Northern  after  it  gave  A\'ay,  looked  as  if  there  had 
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157.  Culpability  usually  inferable  where  the  master  has  made  no  in- 
spection of  an  instrumentality. —  That  a  master  cannot,  in  the  major- 
ity of  instances,  be  pronounced  free  from  negligence,  as  a  matter  of 
law,  where  tlae  instrumentality  whidh  caused  the  injury  had  never  been 
inspected  at  all  before  the  accident,  or  not  at  the  time  when  it  should 
have  been  (see  next  section),  is  obviously  a  necessary  consequence  of 
assuming  that  inspection  is  one  of  the  duties  which  he  owes  to  his 
servants.  TJ  sually,  therefore,  the  case  is  for  the  jury  wherever  the  ev- 
idence tends  to  show  such  omission  to  inspect.-^     Setting  aside  the 

been  a  break  previous  to  the  main  worn,  and  many  of  the  wires  were 
break;  that  "if  a  man  made  a  careful  broken;  that  the  cables  appeared  rusty, 
examination  of  the  hook,  after  making  as  though  they  had  been  used,  and  were 
it  he  might  possibly,  or  if  a  man  famil-  flattened  in  places,  and,  on  account  of 
iar  with  hooks  examined  it  he  might  the  wires  being  broken,  could  not  be 
perhaps,  have  discovered  the  flaw  which  handled  with  bare  hands;  that  after  the 
caused  the  accident;  but  these  flaws  break  the  broken  ends  were  rusty  and 
would  not  be  visible  on  an  ordinary  in-  worn,  with  little  strands  sticking  out, 
spection;"  that  there  was  actually  a  and  some  wires  were  longer  than  others, 
visible  crack  or  flaw  in  the  hook  above  and  the  break  looked  as  though  the 
the  flaw  at  the  place  of  rupture;  and  cable  had  pulled  apart;  and  that  when 
that,  as  testified  to,  iron  will  usually  one  of  the  wires  breaks  and  moisture 
break  in  the  weakest  spot, — tends  to  gets  in,  the  rust  eats  into  the  wire,  and 
show  that  a  careful  inspection  would  weakens  it.  Yaw  v.  Whitmore  (1899) 
have  revealed  the  weakness  of  the  hook.  46  App.  Div.  422,  61  N.  Y.  Supp.  731. 
Spicer  v.  South  Boston  Iron  Co.  (1885)  It  was  error  to  charge  the  jury  to  find 
138  Mass.  426.  Where  several  wit-  that  there  was  no  defective  machinery, 
nesses  have  testified  that  the  materials  on  the  testimony  of  a  conductor  that  he 
furnished  for  a  scafi'old  were  rotten,  it  went  along  the  side  of  the  train,  and 
is  error  to  take  from  the  jury  the  ques-  looked  under  the  cars,  and  saw  no  de- 
tion  whether  the  condition  of  those  ma-  fects.  Wrujht  v.  Southern  li.  Co. 
terials  ought  to  have  been  known  to  the  (1900)  127  N.  0.  225,  37  S.  E.  221. 
master.  Roberts  v.  Smith  (1857)  2  ^Weiden  v.  Brush  Electric  Light  Go. 
Hurlst.  &  N.  213,  26  L.  J.  Exch.  N.  S.  (1889)  73  Mich.  268,  41  N.  W.  269; 
319,  3  Jur.  N.  8.  469.  A  finding  that  Byrne  v.  Eastmans  Co.  (1900)  163  N. 
an  employer  was  negligent  in  furnish-  Y.  461,  57  N.  E.  738,  Reversing  (1898) 
ing  an  improper  or  defective  jackserew,  27  App.  Div.  270,  50  N.  Y.  Supp.  457, 
by  the  breaking  of  which  his  employee  52  N.  Y.  Supp.  1139  (no  uniform  in- 
was  injured,  is  justified  by  proof  that  spection  of  an  iron  wheel  supporting  a 
the  break  had  begun  before  the  jack-  heavy  weight,  though  the  evidence 
screw  was  given,  that  an  inspection  showed  that  it  was  liable  to  be  broken 
would  have  disclosed  it,  and  that  the  in-  by  hard  usage  at  any  moment;  merely 
spection  was  not  made.  Kennedy  v.  oiled  when  work  was  slack)  ;  Whilelaw 
Chicago,  31.  d  St.  P.  B.  Co.  (1894)  57  v.  Moffat  (1849)  12  Sc.  Sess.  Gas.  2d 
Minn.  227,  58  N.  W.  878.  A  railway  series,  434;  International  iG  G.  N.  11. 
company  which,  after  using  a  lifting  Co.  v.  Elldns  (1899;  Tex.  Civ.  App.) 
jack  purchased  by  it,  containing  a  la-  54  S.  W.  931.  An  employee  of  a  rail- 
tent  defect  in  the  weld  of  the  foot  at-  road  company  may  recover  for  injuries 
tached  to  the  jack,  sends  it  to  its  shops  resulting  from  an  accident  occasioned 
for  other  repairs,  is  liable  to  a  servant  by  a  defect  in  a  brake  rod,  which  an  in- 
injured  because  of  such  defective  weld,  vestigation,  pursuant  to  a  rule  of  the 
if  it  could  have  been  discovered  by  a  company,  would  have  revealed  in  time 
reasonable  examination  at  the  time  such  to  prevent  the  accident.  Vuileg  v. 
repairs  were  made.  Kansa.s  City  &  P.  Rome,  W.  &  0.  R.  Co.  (1893)  139  N.  Y. 
B.  Co.  V.  Ryan  (1894)  52  Kan.  637,  35  302,  34  N.  E.  918.  All  the  cases  cited 
Pac.  292.  The  master's  negligence  is  in  the  following  sections  may  also  be  re- 
for  the  jury,  whore  the  evidence  is  that  garded  as  virtual  recognitions  of  the 
steel  cables  supporting  a  derrick  were  doctrine  in  the  text, 
old,  and  the  outer  surface  had  become 
Vol.  I.  M.  &  S.— 22. 
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cases  commented  upon  in  §  164,  post^  which  are  not  relevant  in  the 
present  connection,  the  single  exception  to  this  rule  would  seem  to  be 
the  case  of  an  instrumentality  which  had  been  purchased  under  cir- 
cumstances which  absolved  the  employer  from  the  duty  of  examining 
it  when  it  passed  into  his  possession  (see  §  153,  ante),  and  the  injury 
was  received  so  soon  afterwards  that  it  would  be  unreasonable  to  hold 
that  a  new  obligation  to  examine  it  came  into  existence  while  it  was 
in  use.  But  this  particular  situation  does  not  seem  to  have  been  the 
subject  of  any  express  decision. 

It  has  been  held  that  the  rule  that  the  performance  of  a  duty  may 
sometimes  be  presumed  is  not  available  in  the  master's  favor,  where 
the  question  is  whether  an  instrumentality  has  been  duly  inspected.^ 

158.  With  what  frequency  inspections  should  be  made. —  How  often 
an  inspection  should  be  made  depends  entirely  upon  the  character  of 
tlie  instrumentality  and  the  length  of  time  during  which  it  may  rea- 
sonably be  presumed  that  it  will  remain  in  that  normal  condition  in 
which  it  must,  for  the  purposes  of  the  inquiry,  be  supposed  to  have 
been  found  at  the  time  when  it  was  put  into  use,  or  at  the  last  pre- 
ceding examination.  It  is  therefore  inevitable  that  the  general  ex- 
pressions used  to  describe  the  extent  of  the  master's  obligations  from 
this  point  of  view  should  be  somewhat  vague.-'   In  view  of  the  numer- 

'  MoGauley  v.  Southern  R.  Co.  (1897)  as  frequently  as  ia  reai3onabIe  under  all 

10  App.   D.   0.   560,   where  the   conten-  the  circumstances  {Krampe  v.  St.  Louis 

tiou  of  the  defendant  was  that  the  due  Breicing    Asso.    [1894]    59     Mo.      App. 

inspection  of   an  engine  might  be  pre-  277)  ;   or  as  frequently  as  custom  and 

sumed  from  the   fact  that  it  had  been  experience    require    {Waliash   &    W.    R. 

in  the  roundhouse,  and  might  have  been  Go.  v.  Morgan   [1892]   132  Ind.  430,  31 

inspected  on  the  day  that  the  accident  N.  E.  601 )  ;   or  at  reasonably  frequent 

occurred.  intervals     {Manson   v.    Eddy    [1893]    3 

'It    has   been   said   that   the    master  Tex.  Civ.  App.   148,  22  S.  W.  66;   Chi- 

inust     examine     Ms     instrumentalities  cago  Q.  W.  It.  Go.  v.  Healy  [1898]   30 

after  they  have  been  in  service  as  long  C.  C.  A.  11,  57  U.  S.  App.  513,  86  Fed. 

as  they  can,  with  safety,  be  used  with-  245)  ;    or    at    proper    intervals     {Word 

out  examination  and  overhauling  ( /SioMa;  Deutscher  Lloyd  S.  8.  Co.  v.  Ingebreg- 

City      &     P.     R.      Go.     v.     Finlayson  sten  [1894]  57  N.  J.  L.  J.  400,  31  Atl. 

[1884]  16  Neb.  578,  49  Am.  Rep.  724,  20  619;    Comben    v.    Belleville    Stone    Co. 

N.    W.    SCO);    or    from    time    to    time  [1896]    59   N.  J.   L.   226,   36  Atl.   473; 

{Chesson  v.  John  L,  Roper  Lumber  Go.  Daniels  v.  Union   P.    R.  Co.    [1890]    6 

[1896]   118  N,  C.  59,  23  S.  E.  925);  or  Utah,    357,    23    Pac.    762;    Erskine    v. 

from  time  to  time,  as  occasion  may  re-  China  Valley  Beet-Sugar  Co.   [1895]  71 

quire    (Murphy   v.   Phillips     [1876]     24  Fed.    270);  or    at  reasonable    intervals 

Week.  Rep.  647.  35  L.  T.  N.   S.  477);  {Williams  v.  St.  Louis  &  8.  F.  R.  Co. 

or  from  time  to  time  as  may  be  necea-  [1893]  119  Mo.  316,  24  S.  W.  782  [rail- 

sary  to  enable  him  to  see  that  they  are  way  company  cannot  be  held  liable  for 

in  a  reasonably  safe  condition   (Egan  v.  an  injury  to  a  brakeman  who  is  tripped 

Dry  Dock,  E.  B.  &  B.  R.  Co.  [1S96]  12  up  by  a  small  coil-spring,  left  on  a  side 

App.  Div.  556,  42  N.  Y.  Supp.  188)  ;  or  track    by    a    car    repairer    and    almost 

frequently    {Richmond  &  D.   R.   Go.   v.  covered  by  grass,   where  the  employees 

Burnett    [1892]    88   Va.    538.    14   S.   E.  working  on  the  track  had  never  seen  it, 

372;  Knapp  v.  Sioux  City  &  P.  R.  Go.  and  there  is  no  evidence  to  show  how 

[1887]   71  Iowa,  41,.  32  N.  W.  18);  or  long    it    had    been    lying    between    the 
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ous  and  diversified  elements  involved  in  the  consideration  of  tlie  suffi- 
cient performance  of  the  master's  duty,  it  is  evident  that,  in  the 
great  majority  of  instances,  his  liability  must  be  treated  as  a  ques- 
tion of  fact  for  the  jury.  The  subjoined  note,  in  which  the  decisions 
are  classified  under  headings  which  indicate  the  subject-matter,  shows 
under  what  circumstances  the  courts  have  deemed  it  justifiable  to  ex- 
ercise their  power  of  controlling  or  setting  aside  verdicts.^ 

rails] ) .    A  master  is  said    not    to    be  liable  for  the  death  of  an  engineer  by 

chargeable  with  negligence  by  reason  of  the  derailment  of  his  engine,  caused  by 

a   defect  which   suddenly  appears   in   a  a  sudden  fall  of  rain  saturating  the  al- 

tool    or    instrumentality    furnished    an  ready  moist  earth  so  that  the  cross  ties 

employee,  unless  he  has  been  remiss  in  gunk  on  one  side  under  the  weight  of 

testing  the  same.     Atchison,  T.  £  8.  F.  the  engine  and  turned  it  over,  where  the 

R.   Co.  V.  Napole    (1895)    55  Kan.  401,  pj^ce    had    been    twice    inspected    that 

40   Pac.    669.     The    degree   of  vigilance  ,noi.ning  and  appeared  to  be  safe,  and 

which  a  railway  company  is  required  to  ^^^.^  j^^^^     f^^j  j^^  ^^^^^^  ^^^  ^  f^^^  ^^. 

exercise    to  guard    against    injuries  to  p^ess  train  had  passed  over  it  in  safety, 

employees,   resulting  from  t^ie  interfer-  ^          ^   Riahmond  &  D.  R.  Go.    (1892) 

ence  of  trespassers  with  the  track  and  ta   a    -c    nm 

switches,  is  determined  by  the  possibil-  ^^„^\^'^.}'  ^^  ^-  ^-  ^°^-„„,       ,    , 

ity  or  probability  of  such  interference,  2      Rrnhcav    hndges.—  Of    whatever 

and  the  harm  likely  to  result  therefrom,  material  bridges  are  built,  they  should 

International  d  G.  N.  R.  Go.  v.  John.son  be  subjected  periodically,  every  year,  to 

(1900)   23  Tex.  Civ.  App.  160,  55  S.  W.  the    closest    examination."     Toledo,    P. 

772.  £  W.  R.  Go.  v.  Gonroy    (1873)    68  111. 

'  1.    Railway     tracks. —  Where     loose  561.     Whether  a    wooden    bridge  ought 

rocks  are  left  in  such  a  position  above  to  be  inspected  during  the  night  as  well 

railway  tracks   that   they   may  be   dis-  as  the  day,  to  obviate  the  risk  of  acci- 

placed  by  the  action  of  the  elements  and  dents   from   fire,   is   a   question   for  the 

precipitated  upon  the  tracks,  the  failure  jury.     Maydole  v.   Denver  &  R.    G.   R. 

to  patrol  the  track  at  night  is  culpable  Co.    (1900)    15  Colo.  App.  449,  62  Pac. 

negligence.     Clune  v.  Ristine   (1899)   36  964.     The  fact  that  a  bridge  had  been 

C.  C.  A.  450,  94  Fed.  745.     Negligence  properly  inspected    and    tested    the  day 

may  be  inferred  where  a  switch  rail  has  before  the    accident    is  conclusive    evi- 

been    in    a     battered    condition     for    a  dence  of  the  company's  exercise  of  due 

month.     Chicago,  L.  8.  &  E.  R.  Co.  v.  care.     Faulkner  v.  Erie  R.  Go.    (1867) 

Hartmann     (1897)     71    111.    App.    427.  49  Barb.  324.     See  also  Warner  v.  Erie 

The  court  cannot  say,  as  matter  of  law,  R.  Co.   (1868)   39  N.  Y.  468. 

that  the  interval  of  six  and  n  half  or  3.     Switches. — A  switch    on  a    grade 

four  and  a  half  hours  between  the  time  and  curve,  and  near  a  large  city  where 

of  the  breaking  of  a  drawbar  on  a  car  there   are   lawless   characters   who   may 

and  the  accident,  caused  by  a  piece  of  interfere  with  it,  ought  to  be  inspected 

the    broken  drawbar    remaining  on   the  at  least  once  every  six  hours.     Interna- 

track,  was  not  sufficient  to  charge  the  tional  £  G.  N.  R.  Co.  v.  Johnson  (1900) 

company    with    knowledge  of  the    pres-  23  Tex.  Civ.  App.  160,  55  S.  W.  772. 

ence  of  such  obstacle,  and  with  the  re-  4.  Locomotives. — In   Pierson    v.    Weic 

sponsibility  for  the  danger  thus  created.  York,  N.  H.  £  3.  R.  Co.  (1900)  53  App. 

Chicago    £    N.    W.    B.    Co.    v.    Delaney  Div.  363,  65  N.  Y.  Supp.  1039,  a  verdict 

(1897)    169  111.  58h  48  N.  E.  476,  Af-  for  the   plaintiff  was  upheld  where  he 

firming   (1896)   68  ill.  App.  307.  Where  was   injured   by  the   failure   of  the  air 

it  is  shown  that  a  track  inspector  and  brakes  to  work  because  of  a  leak  in  the 

his    gang    carefully    examined    and    re-  steam  pipe  in  the  smoke  box,  the  evi- 

paired  a  curve  about  two  weeks  before  dence    being  that    the  engine    had    not 

an    accident,  an    employee  of  the    rail-  been   inspected  for  several   days  before 

road  company  working  upon  an  engine  the  accident.     In  Atchison,   T.  £  8.  F. 

cannot  recover  for  injuries  alleged  to  be  R.  Co.  v.  Holt   (1883)   29  Kan.  149,  the 

due  to  a  defect  in  the  rails  at  that  place,  plaintiff  was  allowed  to  recover  where 

Burrell  v.   Goicen    (1890)    134  Pa.  527,  an  engine  had  been  unsafe  and  danger- 

19  Atl.  678.     A  railway  companjr  is  not  ous    for  "sgnie  considerable    time."    jV 
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It  has  been  laid  doAvn  that  the  master's  freedom  from  culpability 
cannot  be  atiSrmed,  as  a  matter  of  law,  where  the  evidence  is  that  a  de- 
fect is  one  produced  by  gradual  wear.    The  reasonable  inference  then 


railroad  company  which  every  month 
subjects  the  stay  bolts  in  a  boiler  to  the 
best  test  kno\\Ti  is  not  liable  for  the 
death  of  an  engineer  from  an  explosion 
of  the  boiler  due  to  broken  stay  bolts, 
eight  days  after  such  inspection.  Chi- 
cago &  A.  R.  Co.  V.  Du  Bois  (1894)  56 
111.  App.  181. 

5.  Railway  cars. — It  has  been  laid 
down  that  a  "railway  company  must 
have  its  inspectors  not  only  at 
its  termini,  where  a  general  overhauling 
of  property  is  had,  but  at  convenient 
stations  along  its  line,  to  detect  such 
injuries  as  may  have  been  received  en 
route."  St.  Louis,  I.  M.  &  8.  R.  Co.  v. 
Rice  (1888)  51  Ark.  467,  4  L.  R.  A. 
173,  11  S.  W.  699.  But  in  Brann  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  (1880)  5.3 
Iowa,  595,  36  Am.  Rep.  243,  6  N.  W.  5, 
the  court,  while  holding  that  the  evi- 
dence warranted  the  conclusion  that  the 
"hand-hold"  of  a  car  had  got  out  of  re- 
pair at  some  time  on  a  trip  to  and  from 
a  certain  city,  which  lasted  several 
days,  declined  to  say,  as  a  matter  of 
law,  whether  the  car  should  have  been 
inspected  during  the  trip.  In  a  case 
where  there  were  three  points  for"  the 
inspection  of  certain  coal  cars  within 
20  miles,  besides  other  alleged  inspec- 
tions at  the  coal  chutes  by  an  employee 
who  had  these  cars  in  his  special  charge, 
the  court  said:  "The  inspections  at 
these  points  were  not  minute  or  criti- 
cal; they  were  limited  to  a  hurried  ex- 
amination of  the  most  exposed  and  im- 
portant points ;  the  cars  were  subjected 
to  a  thorough  examination  only  when 
turned  into  the  shop  for  repairs. 
Whether  this  provision  of  the  company, 
in  view  of  the  heavy  grades  along  the 
road  and  the  number  of  cars  to  be  in- 
spected, was  a.  reasonably  adequate  one, 
would,  if  the  question  were  material,  be 
for  the  determination  of  the  jury." 
Philadelphia  &  R.  R.  Co.  v.  Hughes 
(1888)  119  Pa.  301,  13  Atl.  286.  Evi- 
dence that  the  employer  had  formerly 
had  two  inspectors  at  the  place  of  the 
injury,  but  had  none  at  the  time  of  the 
accident,  is  competent  as  tending  to 
prove  the  want  of  ordinary  oare.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Miller  (1901; 
Tex.  Civ.  App.)  61  S.  W.  978.  The  case 
is  for  the  jury  where  the  injury  was 
caused  by  a  defect  in  the  door  of  a  box 


ear  which  had  been  at  an  inspecting  sta- 
tion for  two  days  (Closson  v.  Oakes 
[1897]  69  Minn.  67,  71  N.  W.  915)  ; 
and  where  a  nut  which  held  the  wheel 
on  the  brakestaff  had  been  absent  for 
several  weeks  {Chicago  &  E.  I.  R.  Co. 
V.  Kneirim  [1894]  152  111.  458,  39  N. 
E.  324)  ;  and  where,  during  the  night 
of  a  certain  day,  the  ladder  gave  way  on 
a  ear  which  had  not  been  inspected  since 
the  previous  day  {Missouri,  K.  &  T.  R. 
Co.  V.  Miller  [1901;  Tex.  Civ.  App.]  61 
S.  W.  978).  In  one  case  it  was  laid 
down  that  a  car  should  be  inspected  im- 
mediately on  its  arrival  at  an  inspect- 
ing point,  and  the  servant  was  allowed 
to  recover  for  an  injury  received  two 
or  three  hours  after  its  arrival.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Murphy  (1898) 
59  Kan.  774,  52  Pae.  863.  A  railway 
company  is,  as  matter  of  law,  not  re- 
sponsible to  a  fireman  who,  in  proceed- 
ing to  clean  his  engine  at  the  end  of  a 
trip,  was  injured  by  a  defect  in  the  step 
of  the  locomotive,  the  evidence  being 
that  it  was  in  good  condition  at  the  be- 
ginning of  the  trip,  and  that  he  did  not 
wait  for  the  regular  inspection  at  the 
arrival  of  the  train.  Ration  v.  Texas 
&  P.  R.  Co.  (1901)  179  U.  S.  658,  45  L. 
ed.  361,  21  Sup.  Ct.  Rep.  275,  Affirming 
(1899)  37  C.  C.  A.  56,  95  Fed.  244. 
Negligence  in  regard  to  inspection  can- 
not be  predicated  where  a  drawhead 
had  been  properly  inspected  a  few  hours 
before  the  accident  {Johnson  v.  Chesa- 
peake &  0.  R.  Co.  [1892]  36  W.  Va.  73, 
14  S.  E.  432)  ;  nor  where  a  brake  wheel 
which  had  been  inspected  on  the  previ- 
ous day  came  off  {Ahearn  v.  Central  R. 
Go.  [1900;  N.  J.  L.  ]  45  Atl.  1032); 
nor  where  the  king  bolt  of  a  coupling 
apparatus  had  been  tested  eight  days 
before  it  gave  way  {Powers  v.  New 
York  C.  d  H.  R.  R.  Co.  [1891]  60  Hun, 
19,  14  N.  Y.  Supp.  408,  Affirmed  in  128 
N.  Y.  659,  29  N.  E.   148). 

6.  Elevators. — It  has  been  held  that 
an  employer  cannot  be  held  liable  where 
the  safety  device  of  an  elevator  was 
properly  tested  two  weeks  before  the  ac- 
cident {Biddiscoitib  v.  Cameron  [1898] 
35  App.  Div.  561,  55  N.  Y.  Supp.  127, 
Affirmed  in  [1900]  161  N.  Y.  637,  57  N. 
E.  1104)  ;nor  where  the  hook  which  sup- 
ported the  wire  cable  by  which  a  freight 
elevator   was   started   and   stopped   hai 
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is  tLat  it  has  existed  for  a  considerable  time,  and  miglit,  therefore, 
have  been  discovered  if  the  appliance  had  been  inspected  with  rea- 


been  examined  one  week  before  it 
straightened  and  let  the  cable  fall 
(Bucher  v.  I'li/ihil  [1897]  19  App.  Div. 
126,  45  N.  Y.  Supp.  972)  ;  nor  where 
the  whole  appliance  (here  one  used  for 
freight)  had  been  inspected  four  months 
prior  to  an  accident  caused  by  its  ec- 
centric motion,  which  produced  a  jerk, 
an  incline  in  its  floor  which  caused  the 
servant's  foot  to  slip,  and  an  open- 
ing under  the  gate,  which  allowed  her 
foot  to  come  in  contact  with  the  casing 
of  the  elevator  (Montgomery  v.  Bloom- 
ingdale  [1898]  34  App.  Div.  375,  54  N. 
Y.  Supp.  329). 

7.  Other  vehicles. — Negligence  is  in- 
ferable where  a  truck  has  not  been  in- 
spected for  two  years.  Boyce  v.  Schroed- 
er  (1898)  21  Ind.  App.  28,  51  N.  E.  376. 
As  regards  an  employee  whom  his  mas- 
ter is  driving  in  a  buggy  to  his  place  of 
work,  negligence  cannot  be  predicated 
of  the  omission  of  the  latter  to  examine 
the  bolts  and  fastenings  before  starting, 
where  it  is  also  shown  that  the  vehicle 
was  examined  every  three  months  by  a 
blacksmith.  Moffatt  v.  Bateman  (1869) 
L.  R.  3  P.  C.  115,  22  L.  T.  N.  S.  140,  6 
Moore  P.  C.  C.  N.  S.  369. 

8.  Roofs  of  tunnels. — Evidence  that 
the  roof  of  a  mine  had  been  carefully 
inspected  on  the  day  on  which  the  acci- 
dent occurred  conclusively  proves  the 
exercise  of  due  care.  Southwest  Yir- 
ginia  Improv.  Go.  v.  Andrew  (1889)  86 
Va.  270,  9  S.  E.  1015. 

9.  Derricks. — Verdicts  for  the  plain- 
tiff have  been  sustained  where  the  clamp 
to  which  a  derrick  guy  rope  was  fastened 
was  only  inspected  once  a  week  {Welsh 
V.  Cornell  [1900]  49  App.  Div.  203,  63 
N.  Y.  Supp.  44  [court  suggested  that 
there  should  have  been  a  daily  inspec- 
tion] )  ;  where  a  derrick  gave  way  owing 
to  the  working  out  of  a  pin  which  was, 
almost  every  day,  subjected  to  the  strain 
of  lifting  heavy  loads,  and  had  not  been 
inspected  for  about  thirty  days  before 
the  accident  [Houston  v.  Brush  [1894] 
66  Vt.  331,  29  Atl.  380)  ;  where  the  at- 
tachments which  held  the  boom  in  its 
place  had  not  been  examined  for  over 
two  years  {Scandell  v.  Columbia  Constr. 
Co.  [1900]  50  App.  Div.  512,  64  N.  Y. 
Su.pp.  232)  ;  or,  as  another  case  has  it, 
for  several  years  (Dyer  v.  Pittsburg 
Bridge  Co.  [1901]  198  la.  182,  47  Atl. 
979). 

10.  Steps. — A  master  is  not  negligent 


in  acting  on  the  assumption  that  steps 
leading  to  a  platform,  which  were  safi; 
at  the  close  of  one  working  day,  will  be 
secure  at  the  beginning  of  the  next 
working  day.  Krampe  v.  St.  Louis 
Brewing  Asso.  (1894)  59  Mo.  App.  277. 
11.  Poles. — A  jury  may  properly 
find  that  two  years  is  too  long  a  period 
to  leave  a  telegraph  pole  without  in- 
spection. Essex  County  Electric  Co.  v. 
Kelly  (1897)  60  N.  J.  L.  306,  37  Atl. 
619,  Affirmed  in  61  N.  J.  L.  289,  41  Atl. 
1115.  In  Weib  v.  Rennie  (1865)  4 
Fost.  &  F.  614,  the  question  left  to  the 
jury  was  whether  the  defendant  had 
been  negligent  in  not  examining  the 
poles  of  a  scaffolding,  and  Cockburn,  Ch. 
J.,  charged  as  follows :  "It  appeared 
that  a  pole  had  been  two  years  in  the 
earth,  and  that  during  that  time  it  had 
not  been  examined,  and  at  the  end  of 
that  time  it  was  unsound.  ...  If 
the  jury  were  satisfied  that,  according 
to  the  general  practice  of  ship  builders, 
poles  were  allowed  to  remain  two,  three, 
or  four  years  in  the  ground  without  be- 
ing examined,  and  that  the  usual  mode 
of  raising  them  was  adopted  in  this 
case,  and  that  all  this  had  gone  on  in 
shipbuilding  yards  for  years  without 
any  accident,  then  it  would  be  for  the 
jury  to  say  whether,  looking  to  the  ex- 
perience of  the  past  (which,  of  course, 
though  not  conclusive,  was  always  ma- 
terial as  an  element  of  judgment), 
there  was  any  negligence  on  the  part  of 
the  defendants;  or  whether,  by  leaving 
the  poles  so  long  in  the  ground  without 
examination,  there  was,  in  this  respect, 
a,  want  of  due  and  ordinary  care  on  the 
part  of  the  defendants.  But  it  was  not 
because,  in  a  single  instance,  it  had 
turned  out  that  a  pole  could  not  be 
safely  left  in  the  ground  for  two  years, 
and  that  the  accident  might  have  been 
prevented  by  a,  timely  examination, — it 
did  not  necessarily  follow  from  this  that 
therefore  there  was  a  want  of  due  and 
reasonable  care  on  the  part  of  the  em- 
ployer, who  had  acted  in  accordance 
with  all  his  past  experience.  Such  a 
matter  must  always  be  dealt  with  by 
juries  in  a  reasonable  way,  and  with  ref- 
erence to  reasonable  care.  No  man 
could  be  safe  against  the  occurrence  of 
accidents  from  causes  quite  casual,  for- 
tuitous, and  unforeseen.  A  man  might 
have  1,000  poles  used  on  his  premises 
with  safety,  and  then  by  some  chance 


&i2 


MASf Eft  AilC  SERVAiJf . 


[CHA? .  St. 


sonable  frequency.'  But  this  rule  is  doubtless  to  be  taken  as  being 
subject  to  the  qualification  indicated  by  an  Irish  decision,  that  nei- 
ther a  court  nor  a  jury  should  undertake  to  declare  how  often  an  ap- 
pliance should  be  examined,  where  no  expert  e^'idence  is  proffered  to 
show  what  is  usual  or  requisite  as  to  inspections  in  the  business  in 
question,  nor  how  long  such  an  appliance  would,  in  the  ordinary 
course,  remain  in  repair,  and  adequate  to  its  work.  In  the  absence  of 
such  testimony  any  opinion  formed  would  be  purely  speculative.* 
A  master  who  chooses  to  adopt  inferior  appliances  and  methods  in 


one  might  turn  out  to  be  unsound  and 
cause  an  accident  for  whicli  the  master 
was  not  necessarily  liable.  ...  If 
any  instances  had  been  proved  of  poles 
having  previously  broken  by  reason  of 
their  having  been  left  so  long  in  the 
ground,  it  would  have  been  strong  to 
show  negligence;  but  there  was  no  such 
evidence.  On  the  other  hand,  evidence 
that  poles  had  been  left  in  the  ground 
much  longer  without  any  ajjeident  oc- 
curring went  strongly  to  a  contrary  con- 
clusion." 

.  13.  Iron  rods.  — The  fact  that  there 
had  been  no  inspection  for  two  years 
of  an  iron  rod  which  had  been  sub- 
jected to  twice  the  strain  it  had  been 
originally  designed  to  bear,  and  used 
for  a  purpose  which  tended  to  crystal- 
lize it,  warrants  the  inference  of  negli- 
gence. Moynihan  v.  Hills  Co.  (1888) 
146  Mass.  586,  16  N.  E.  574. 

14.  Chains. — There  is  sufficient  evi- 
dence to  go  to  the  jury  where  a  chain 
supporting  a  weight  of  over  250  pounds 
had  been  mended  by  joining  two  of  its 
links  with  five  strands  of  fine  wire,  and 
suffered  to  remain  in  that  condition 
without  inspection  for  eight  years. 
fangncy  v.  J.  B.  Wilson  &  Co.  (1891) 
87  Mich.  453,  49   N.  E.   666. 

15.  Ropes. — A  master  is  not,  as  mat- 
ter of  law,  free  from  negligence,  where 
for  six  months  he  had  not  inspected  a 
rope  supporting  a  heavy  weight  and  sub- 
ject to  constant  friction.  McGuigan  v. 
Beatty  (1898)  186  Pa.  329,  40  Atl. 
490. 

16.  Eyebolts,  keys,  etc. — A  master  is 
not  negligent  in  failing  to  take  out  an 
eyebolt,  after  about  a  year  and  a  half 
of  use,  for  the  purpose  of  examining  its 
condition  at  places  not  visible.  Kill- 
man  V.  Bohert  Palmer  &  Son  Shipbuild- 
ing &  M.  R.  Co.  (1900)  42  C.  C.  A.  281, 
102  Fed.  224.    The  case  should  be  taken 


from  the  jury  where  the  plaintiff  is  the 
only  witness  in  his  own  behalf,  and  he 
merely  testifies  that  he  noticed  nothing 
out  of  the  way  in  the  appliance  (a  key 
of  the  coupling  which  held  the  gang 
saws  together ) ,  and  that  the  key  had 
not  been  taken  out  and  examined  since 
it  had  been  put  into  the  coupling,  about 
six  months  before  the  accident.  Brown 
V.  Hershey  Land  &  Lumber  Co.  (1896) 
65  Mo,  App.  162. 

17.  Miscellaneous.  —  Negligence  may 
be  inferred  where  a  servant  engaged  in 
depositing  hot  slag  on  a  piece  of  wet 
ground,  where  the  action  of  the  tide  was 
constantly  opening  cracks  in  the  slag, 
and  so  exposing  the  water  underneath, 
is  injured  by  an  explosion  resulting 
from  a  portion  of  a,  load  of  slag  drop- 
ping into  a  crack  of  that  kind  which 
had  opened  about  three  days  before. 
Kiras  v.  Nichols  Chemical  Co.  (1901) 
59  App.  Div.  79,  69  N.  Y.  Supp.  44.  The 
master's  liability  for  an  injury  to  a 
servant,  due  to  the  fact  that  the  elbow 
of  an  exhaust  steam  pipe  in  a  privy 
vault  had  become  turned  so  as  to  point 
directly  upward,  is  for  the  jury  upon 
evidence  that,  although  the  elbow 
pointed  downward  when  first  put  in  po- 
sition, it  had  not  been  inspected  for 
more  than  four  years.  Russell  v.  Pa- 
cific Can  Co.  (1897)  116  Cal.  527,  48 
Pac.   616. 

'Paine  v.  Eastern  R.  Co.  (1895)  91 
Wis.  340,  64  N.  W.  1005. 

''  Hanrahan  v.  Ardnamult  8.  S.  Co. 
(1887)  Ir.  L.  R.  22  C.  L.  55  (death  re- 
sulted from  the  fall  of  a  derrick  on  an 
iron  ship  in  consequence  of  the  breaking 
of  a  bolt,  which,  at  the  time,  was  de- 
fective to  the  extent  of  two  thirds  of  its 
thickness,  but  the  defect  was  not  visible 
unless  the  bolt  was  drawn  out  of  its 
socket.  Held,  that  a  verdict  for  the  de- 
fendant was  rightly  directed). 
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his  business  must  use  proportionately  greater  care  to  see  that  the  serv- 
ant is  not  injured,  and  must  make  more  frequent  examinations.^ 

Where  a  part  of  an  instrumentality  had  been  temporarily  displaced 
by  a  workman  for  the  purpose  of  oiling  or  cleaning  it,  the  master's 
failure  to  discover,  immediately  after  the  work  was  finished,  that  the 
part  had  not  been  restored  to  its  position  is  not  imputable  as  negli- 
gence.® 

159.  Specific  circumstances  putting  an  employer  upon  inquiry  as  to 
the  condition  of  instrumentalities. —  In  §§  129-147a,  ante,  the  evi- 
dential significance  of  various  circumstances,  as  justifying  or  nega- 
tiving the  inference  that  the  master  ought  to  have  known  of  existing 
dangerous  conditions,  or  anticipated  the  probability  of  their  super- 
vening at  some  future  time,  was  considered  at  length.  It  is  clear  that, 
if  the  logical  standpoint  is  slightly  changed,  such  testimony  may  al- 
ways be  viewed  as  an  element  bearing  upon  the  question  whether  the 
employer  should  have  taken  any  active  steps  for  the  purpose  of  ascer- 
taining whether  some  particular  instrumentality  had  become  defect- 
ive. This  aspect  of  the  circumstances  adverted  to,  as  well  as  of  some 
others  which  were  not  dealt  with  in  the  sections  referred  to  from  the 
standpoint  there  exemplified,  it  is  proposed  to  discuss  in  the  present 
section. 

a.  External  appearance  of  instrumentality. — If  any  conditions  vis- 
ible upon  a  superficial  examination  indicate  that  there  may  be  de- 
fects, only  discoverable  by  a  closer  inspection,  it  is  the  duty  of  the 
employer  to  make  such  an  inspection.^     This  rule  is  sometimes  appli- 

'  Eddy    V.     Aurora    Iron    Min.      Co.  solve  the  doubt  by  subsequent  examlna- 

(1890)    81   Mich.   548,   46    N.    W.     17,  tion.     Hall  v.  Emerson-Stevens  Mfg.  Go. 

where   it  was  held  that  a  mine  owner  (1900)    94  Me.  445,  47  Atl.  924.     Evi- 

who  employs  a  method  of  bracing  and  dence  that  a  grab-iron  on  a  railway  car 

support  for  timbers  and  staging  which  was  out  of  place,  and  that  such  defect 

renders  the  piece  more  subject  to  be  dis-  could  be  easily  detected  by  an  inspector, 

placed  by  blasts  than  other  methods  in  is  sufficient  to  sustain  a  finding  of  neg- 

use  must  adopt  such  frequent  inspection  ligenee  in  failing  to  discover  the  unsafe 

as  is  necessary  to  prevent  accident  from  condition  of  the  grab-iron  by  a  reason- 

the  collapse  of  the  roof.  ably     careful     inspection     of    the     car. 

"  Wosiigian  v.  Washburn  d  M.    Mfg.  Thompson    v.    Great    Northern    B.    Co. 

Co.  (1896)   167  Mass.  20,  44  N.  E.  1058.  (1900)    79  Minn.  291,  82    N.    W.    637. 

'  Where  a  grindstone  before    hanging  Where  the  ladder  of  a  car  shows  signs 

presented  a  shelly  appearance,  and  such  of  being  defective  when  looked  at  from 

appearance  indicated  a  possible  lack  of  the  outside,  the  inspection  should  have 

cohesion  throughout  its  structure,  even  been  extended  to  the  inside,  if  the  ac- 

if,    when   the    shelly   place   was   turned  tual   conditions   could  have  been  ascer- 

oiT,  it  then  appeared  sound  and  its  use  tained  only  in  this  manner.     Missouri, 

seemed  to  be  justified,  still,  if  the  orig-  K.  &  T.  R.  Go.  v.  Chamhers   (1897)    17 

inal  apparent  defect  was  such  as  to  sug-  Tex.  Civ.  App.  487,  43   S.   W.   1090.  A 

gest  a  doubt  as  to  its  interior  cohesive  car  ladder  should  be  inspected  when  one 

quality  to  a  man  of  ordinary  prudence,  of  the  rings  is  bent.    Jones  v.  New  York 

it  was  the  duty  of  the  defendant  to  re-  C.  £  H.  R.  R.  Co.  (1882)  28  Hun,  364. 
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cable  so  as  to  charge  him  with  negligence  in  failing  to  examine  some 
particular  part  of  an  instrumentality,  although  the  visible  indications 
of  danger  were  confined  to  other  parts.^ 

h.  Unsatisfactory  operation  of  instrumentalities  prior  to  the  acci- 
dent.— That  negligence  may  Ije  inferred  on  the  ground  of  a  breach  of 
the  specific  duty  to  inspect  some  particular  instrumentality  has  been 
laid  down  in  cases  where  it  had  not  been  working  properly  before 
the  accident.^ 

c.  Length,  of  time  an  instrumentality  has  heen  in  use. — In  view  of 
the  natural  tendency  of  an  inorganic  instrumentality  to  become  less 
and  less  safe  the  longer  it  is  used,*  a  court  will  not  set  aside  a  verdict 
for  the  servant  which  is  base.d  upon  the  theory  that  the  failure  to  in- 
spect it  was  culpable,  where  the  evidence  shows  that  it  had  been  a  part 
of  the  master's  plant  for  such  a  period  that,  taking  into  account  the 
nature  of  the  materials  of  which  it  was  composed,  the  functions  it  was 
performing,  and  the  various  influences  to  which  it  was  exposed  by 
climatic  changes  or  physical  forces,  it  is  not  an  unreasonable  infer- 
ence that  a  prudent  man  would  have  examined  it  for  the  purpose  of 
ascertaining  what  its  actual  condition  was.® 

^  Whether  or  not  a  railroad  company  fective,  though  not  apparently  danger- 
exercised    reasonable    care     in     putting  ous ) . 

into  its  train  a  ear  with    a    brake    in  *  This    tendency    is    ordinarily    not   a 

which  there  was  a  defect,  not  apparent  material   factor  where    the    instrumen- 

upon   an   ordinary   train   inspection,    is  tality  is  a  living  creature.  See  chapters 

for  the  jury,  upon  evidence  that  the  car  xiii.,  xiv.,  post. 

was  the   oldest  in  defendant's    service,  °  In  Toledo,  P   &  W.  R.  Go.  v.  Conroy 

that  the  paint  was  very    much    faded,  (1873)   68  111.  561,  the  court  refused  to 

timbers   and  flooring  cracked,  worn   in  set  aside  a  verdict  for  a  plaintiff  who 

and  shivered  from  use,  and  sides  badly  had  been  injured  by  the  fall  of  a  wooden 

worn.     Campbell  v.  Louisville  <f  N.  R.  trestle  on  a  railway,  remarking  that  an 

Co.    (1895)    109   Ala.   520,   19   So.   975,  ordinary  wooden  bridge  of  this  kind,  un- 

(for   first   appeal,    see    [1893]    97    Ala.  covered  and  unpainted   and  exposed  to 

147,  where,  however,  this  point  was  not  climatic     influences     for    fifteen     years, 

presented  by  the  evidence ) .  might  be  expected  to  be  in  a  state  of 

'Re   California   Nav.   &   Improv.    Co.  decay,  demanding  the  utmost  vigilance 

(1901)    110  Fed.  670    (drum  of  donkey  of  the   company.     On  the   previous  ap- 

engine  had  been    leaking)  ;    Uooney    v.  peal  of  this  case  (1871;  61  111.  162)  the 

Connecticut  River  Lumber  Co.     (1891)  court  said  that  it  could  not  be  assumed, 

154  Mass.  407,  28  N.  E.  352    (machine  as  a,  matter  of  law,  that  the  decay  of 

bad  run  away)  ;   Chicago  &  A.  R.    Co.  the  timbers  of  a  bridge,  being  necessa- 

V.  Shannon    (1867)    43  111.  338    (engine  rily  gradual, could  always  be  ascertained 

reported  unsafe)  ;  Purcell  Mill  &  Eleva-  by  the  use  of  due  diligence;   that  this 

tor  Co.  V.  Kirkland  (1898)  2  Ind.  Terr,  question  is  entirely  one  of  fact  which 

169,  47  S.  W.  311   (employer  told  that  a  cannot    be    withdrawn    from    the    jury, 

galvanized  iron  rope  had  rusted)  ;  Eoff-  In  Lehigh,   Valley  Coal    Co.    v.    Kiszel 

man  v.  Dickinson  (1888)  31  W.  Va.  142,  (1897)   25  C.  C.  A.  566,  51  U.  S.  App. 

6  S.  E.  53    (machinery  had  emitted  an  265,  80  Fed.  470,  the  defendant  called 

unusual   sound  which  startled    an    em-  witnesses  to  testify   in   regard    to    the 

ployee,  and  machine  was  stopped  in  the  usual   duration  of  the  life  of  a  boiler, 

master's  presence);    Union    Show    Case  One  said:     "I  have  known  some  of  them 

Co.  V.  Blindauer    (1898)     75    111.    App.  [the  Hazelton  boilers]   to  last  eighteen 

358   (elevator  known  to  be  obviously  de-  or  twenty    years."     Another    said    that 
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they  lasted  from  twenty  to  twenty-two 
years.  Another  said:  "I  have  known 
them  to  last  twenty  years."  The  ex- 
ploded boiler  was  eighteen  years  old. 
Experts  thought  the  crack  and  the  re- 
sulting explosion  were  due  to  the  un- 
equal expansion  of  the  bottom  and  the 
top  of  the  boiler,  caused  by  too  sudden 
and  hot  a  fire  when  the  boiler  was  cold 
and  the  masonry  was  still  damp,  and 
there  was  not  enough  water  in  the  boil- 
er. The  court  said:  "Upon  this  state 
of  the  evidence,  especially  in  regard  to 
the  time  when  a  boiler  must  be  expected 
to  wear  out,  the  question  of  an  unsound- 
ness which  ought  to  have  been  ascer- 
tained by  the  defendant's  agents  or 
representatives  could  not  be  taken  from 
the  jury."  In  Brann  v.  Chicago,  R.  J. 
&  P.  R.  Go.  (1880)  53  Iowa,  595,  36 
Am.  Ff  p.  243,  6  N.  W.  5,  the  court  said : 
"It  may  be  assumed  that  a  car  when 
first  placed  upon  the  track  is  in  proper 
condition,  and  in  every  respect  suitable 
for  its  intended  use.  But  it  is  a  well- 
known  fact  that  in  time  it  will  become 
out  of  repair,  and  unfit  for  use.  It  is 
not  the  duty  of  the  employee,  who  is  re- 
quired to  simply  use  said  car  when  it 
composes  a  part  of  a  train,  to  ascertain 
and  know,  at  his  peril,  when  such  time 
occurs.  Such,  however,  is  the  duty  of 
the  corporation,  and  ordinary  care  must 
be  used  to  ascertain  whether  the  car  is 
fit  to  be  used;  and  what  is  such  care 
must  be  measured  by  the  character  of 
the  business,  and  the  risks  attending  its 
prosecution.  .  .  .  For  it  will  not 
do  to  say  that,  having  furnished  suit- 
able and  proper  machinery  and  appli- 
ances, the  corporation  can  thereafter  re- 
main passive.  The  duty  of  inspection 
is  affirmative,  and  must  be  continuously 
fulfilled,  and  positively  performed.  In 
ascertaining  whether  this  has  been  done 
or  not,  the  character  of  the  business 
should  be  considered."  Warden  v.  Old 
Colony  R.  Co.  (1884)  137  Mass.  204, 
holds  that  a  railroad  company  is  bound 
to  make  due  provision  for  examining  a 
"telltale"  near  low  overhead  bridge. 
The  failure  to  test  a,  rope  on  a  steamer 
is  negligence,  where  it  has  been  in  use 
for  a  number  of  voyages,  and  has  been 
in  a  position  where  it  was  exposed  to 
injury  from  heat  and  smoke.  The 
Eihelred  (1899)  96  Fed.  446.  In  Baker 
V.  Allegheny  Valley  R.  Co.  (1880)  95 
Pa.  211,  40  Am.  Rep.  634,  the  court 
said:  "No  doubt,  a  perfectly  new  rope, 
and  one  to  all  appearances  sound,  may 
break,  and  the  master  would  not  be  re- 
sponsible for    the    consequence,    having 


furnished  a  rope  of  the  proper  size  for 
the  purpose,  to  all  appearance  sound. 
But  there  was  evidence  in  this  case,  suf- 
ficient, certainly,  to  make  a  question  foi' 
the  jury,  that  such  a  rope,  after  having 
been  used  for  a  year  or  more,  and  ex- 
posed during  that  time  as  the  one  in 
question  seems  to  have  been,  was  no 
longer  a  safe  rope,  even  though  it  did 
not  outwardly  exhibit  any  signs  of  de- 
cay. Tlie  master  is  bound  to  know  that 
a  rope,  under  such  circumstances,  will 
only  last  a  limited  time.  It  will  not 
do  for  him  to  furnish  a  sound  rope  and 
then  fold  his  arms  until,  by  actually 
breaking,  it  is  demonstrated  to  be  inse- 
cure. It  will  not  do  to  say  that  the 
servant  is  bound  to  know  this  as  well 
as  his  master,  and  to  warn  him  that 
after  such  a  time  he  ought  to  procure 
a  new  rope.  Is  the  servant  bound  to 
notify  the  master  of  that  which  he 
knows  or  ought  to  know  himself  with- 
out such  information?  He  knows  how 
long  the  rope  has  been  in  use.  The  serv- 
ant may  not  know.  In  this  ease  the  de- 
ceased did  not  know."  Murphy  v. 
Phillips  (1876)  24  Week.  Rep.  647,  35 
L.  T.  N.  S.  477,  says  that  a  master  is 
liable  for  an  injury  caused  by  the  break- 
ing of  a  chain,  partly  from  wear  and 
partly  from  bad  welding,  where  he  has 
not  had  it  examined  or  tested,  although 
there  are  well-known  methods  for  doing 
so.  In  Moynihan  v.  Hills  Co.  (1888) 
146  Mass.  586,  16  N.  E.  574,  the  ques- 
tion whether  the  defendant  had  been 
negligent  was  held  to  be  for  the  jury, 
where  it  was  proved  that  a,  rod  which 
broke  was  designed  to  carry  one  iron 
ball  weighing  about  113  pounds,  and 
that  under  the  defendant's  direction  the 
machine  had  been  reconstructed,  and 
the  rod  made  to  carry  two  such  balls; 
that  it  had  been  subjected  to  a  use 
which  caused  the  iron  in  the  rod  to  vi- 
brate while  under  a  strain,  which  tended 
to  crystallize  it  and  make  it  brittle; 
that  there  had  been  no  inspection  of  it 
to  ascertain  its  condition  for  nearly 
two  years  before  the  accident;  that  the 
rod  was  slightly  discolored  at  the  place 
of  the  fracture,  as  if  the  break  was  not 
fresh,  and  that  it  appeared  as  if  the 
iron  had  not  freshly  parted.  Hachett 
V.  Middlesex  Mfg.  Co.  (1869)  lOI  Mass. 
101,  holds  the  negligence  of  the  em- 
ployer a  question  for  the  jury,  where  it 
is  in  evidence,  on  the  one  hand,  that  the 
iron  of  a  chain  supporting  an  elevator 
was  worn  down  in  the  link  which  broke 
to  one  third  of  its  original  thickness, 
and  at  another  place  had  been  worn  even 
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There  is  a  specially  strong  obligation  incumbent  upon  an  employer 
to  examine  carefully  any  apparatus  which  has  not  been  used  for  a  con- 
siderable period.® 

In  one  Massachusetts  case  it  was  laid  down  that,  where  an  appli- 
ance has  been  in  use  a  long  time,  but  shows  no  special  signs  of  wear 
at  the  point  of  strain,  it  is  not  permissible  for  a  jury  to  find  that  the 
master  should  have  known  it  to  be  defective  because  of  its  age  alone.'' 
But  this  doctrine  is  inconsistent  with  several  of  the  decisions  of  other 
courts  which  are  cited  in  note  5,  supra,  and  seems  to  be  an  unwarrant- 
able limitation  of  the  functions  of  a  jury. 

d.  Operation  of  physical  laws. —  The  principle  that  the  master  is 
bound  to  foresee  the  ordinary  results  of  the  action  of  physical  laws 
upon  the  materials  of  which  his  instrumentalities  are  composed,  or 
the  materials  which  those  instrumentalities  are  designed  to  deal  with 
(see  §  141,  ante),  entails  the  consequence  that  he  is  bound  to  examine 
the  instrumentalities  when  there  is  any  reason  for  apprehending  that 
they  may  have  become  abnormally  dangerous  from  this  cause.® 


thinner;  and,  on  the  other  hand,  that 
the  chain  was  new  when  it  was  put  up, 
and  that,  after  it  broke,  a  slight  flaw 
was  found  at  the  place  of  fracture, 
which  could  not  have  been  discovered  at 
the  time  its  use  began.  Houston  v. 
Brush  (1894)  66  Vt.  331,  29  Atl.  380, 
holds  that  there  is  no  error  in  refusing 
a  request  to  charge  that,  when  an  ap- 
pliance or  machinery  not  obviously  dan- 
gerous has  been  in  daily  use  for  a  long 
time,  and  has  uniformly  proved  safe 
and  efficient,  its  use  may  be  continued 
without  the  imputation  of  imprudence 
or  carelessness.  The  court  said :  "It  is 
a  well-known  fact  that  in  time  it  (a 
derrick)  will  become  out  of  repair  and 
unfit  for  use.  It  is  not  the  duty  of  the 
servant  who  is  required  to  use  it,  to 
know,  at  his  peril,  when  such  time 
occurs.  Sueh,  however,  is  the  duty 
of  the  master,  and  ordinary  care 
must  be  used  to  ascertain  whether 
it  is  fit  to  be  used;  and  what  is  sueh 
care  must  be  measured  by  the  character 
of  the  business,  and  the  risks  attending 
its  prosecution.  Negligence  on  the  part 
of  the  master  may  consist  of  acts  of 
omission  or  commission,  and  it  neces- 
sarily follows  that  the  continuing  duty 
of  inspection  and  supervision  rests  on 
the  master.  It  will  not  do  to  say  that, 
having  furnished  suitable  and  proper 
machinery  and  appliances,  the  master 
can  thereafter  remain  passive  so  long 
as  they  work  well  and  seem  safe.    The 


duty  of  inspection  is  affirmative,  and 
must  be  continuously  fulfilled  and  pos- 
itively performed.  Anything  short  of 
this  would  not  be  ordinary  care."  For 
other  cases  in  which  a  duty  of  inspection 
is  predicated  on  the  ground  that  ordi- 
nary care  requires  that  the  master  shall 
take  notice  of  the  liability  of  his  plant 
to  decay  from  age  or  wear  out  by  use, 
Eoe  Indiana  Car  Co.  v.  Parker  (1885) 
100  Ind.  181;  Chicago  &  E.  R.  Co.  v. 
Branyan  (1894)  10  Ind.  App.  570,  37 
N.  E.  190;  Louisville,  E.  &  St.  L.  Con- 
sol.  E.  Co.  V.  Utz  (1892)  133  Ind.  265, 
32  N.  E.  881;  Wahash  &  W.  R.  Co.  v. 
Morgan  (1892)  132  Ind.  430,  31  N.  E. 
601;  Bartley  v.  Trorlicht  (1892)  49  Mo. 
App.  214;  Atchison,  T.  &  8.  P.  R.  Co. 
V.  Holt   (1883)  29  Kan.  149,  152. 

"Crowell  V.  Thomas  (1897)  18  App. 
Div.  520,  46  N.  Y.  Supp.  137  (barrel  ex- 
ploded owing  to  insertion  of  a  plug  in 
a  steam  escape  pipe  since  the  time  the 
barrel  had  been  used,  several  weeks  be- 
fore) . 

''Allen  V.  (?.  W.  Jc  F.  Smith  Iron  Co. 
(1894)  160  Mass.  557,  36  N.  E.  581 
(wooden  lever  used  to  raise  the  iron 
door  of  a  furnace ) . 

'  In  Pantzar  v.  Tilly  Foster  Iron  Min. 
Co.  (1885)  99  N.  Y.  308,  2  N.  E.  24, 
where  the  plaintiff  was  injured  by  the 
fall  of  a  cliff,  the  defendant  sought  to 
avoid  liability  on  the  ground  that  the 
evidence  showed  that  it  is  the  nature 
of  gneiss  rock  to  disintegrate  and  fall 
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e.  Accidents  subjecting  instrumentalities  to  extraordinary  strains. 
— The  obligation  to  overhaul  an  instrumentality  which  has  been  sub- 
jected to  a  shock  of  an  uncommonly  severe  character  is  sufficiently 
clear.®  The  obligation  to  make  a  thorough  examination  for  concealed 
defects  is  especially  strong  where  an  appliance  has  been  injured  in 
the  parts  open  to  view,  and  there  is  a  strong  probability  that  the  same 
accident  may  have  weakened  it  in  other  places.-^" 

/.  Inexperience  of  employees  who  erected  an  appliance. — An  em- 
ployer is  negligent  if  he  fails  to  examine  an  appliance  which  has  been 
erected  by  inexperienced  men.-^^ 

from  time  to  time  at  unexpected  inter-  a  privy  for  the  use  of  his  operatives  in 
vals,  through  the  action  of  the  elements  such  a  dangerous  place  as  in  a  wheel 
operating  upon  it.  The  court  said:  house,  directly  over  the  water  wheel,  is 
"It  does  not  follow  from  this  fact  that  under  a  specially  imperative  obligation 
the  master  is  excused  from  using  proper  to  see  that  the  foundations  of  the  struc- 
precautions  to  protect  his  workmen  ture  are  made  and  kept  sound  and  safe 
from  danger  known  to  the  master,  aris-  beyond  contingency.  It  is  his  duty  to 
ing  from  such  a  cause.  The  very  fact  know  that  the  privy  is  safe,  and  that 
that  the  material  was  likely  to  fall  upon  the  servants  for  whose  use  it  is  designed 
and  injure  the  defendant's  servants  at  may  resort  to  it  without  personal  risk 
unexpected  times  imposed  upon  defend-  or  peril  to  life  or  limb.  The  track  and 
ant  the  duty  of  inspection,  and  frequent  every  exposed  place  on  a  line  of  railway 
and  careful  examinations,  and,  upon  the  ought  to  be  examined  after  every 
discovery  of  any  indications  of  danger,  storm,  before  a  train  is  allowed  to  pro- 
to  adopt  all  suitable  precautions  to  pro-  ceed.  Hardy  v.  North  Carolina  G.  R. 
tect  its  servants  from  injury."  MoGov-  Co.  (1876)  74  N.  C.  734.  The  certainty 
em  V.  Central  Vermont  B.  Co.  (1890)  that  a  large  rock  left  in  the  slope  of  a 
123  N.  Y.  280,  25  N.  E.  373,  held  it  er-  railway  cutting  will  become  loosened  by 
ror  to  nonsuit  a  plaintiff  whose  intes-  the  action  of  frost  and  water  imposes 
tate  was  killed  through  the  fall  of  a  an  obligation  to  subject  the  track  un- 
quantity  of  wheat  from  the  sides  of  an  derneath  it  to  frequent  examination, 
elevator  bin,  where  the  liability  of  the  Clune  v.  Ristine  (1899)  36  C.  C.  A.  450, 
wheat  to  accumulate,  and  the  conse-  94  Fed.  745.  Evidence  showing  that  the 
quent  peril  to  those  working  in  the  bin,  rust  and  damp  in  the  holes  of  defective 
were  well  known  to  the  defendant's  vice  eastings  caused  an  explosion  when  mol- 
principal.  It  is  for  the  jury  to  say  ten  metal  was  poured  therein  justifies  a 
whether  there  was  a  proper  inspection  finding  that  the  master  was  negligent 
before  the  intestate  was  sent  inside  the  in  not  having  examined  the  holes  before- 
bin.  Malone  v.  Eathauxiy  (1875)  6  hand.  Dyer  v.  Brown  (1901)  64  App. 
Thomp.  &  C.  1,  3  Hun,  553,  holds  that  Div.  89,  71  N.  Y.  Supp.  623. 
the  fact  that  the  timbers  supporting  a  "  Negligence  may  be  inferred  from  the 
washtub,  being  constantly  in  a  damp  failure  to  suitably  inspect  the  coupling 
condition,  will  be  apt  to  grow  rotten,  is  of  an  engine  after  it  has  been  subjected 
sufficient  notice  to  an  employer  of  the  by  a  collision  to  a  strain  which  is  likely 
necessity  for  watchfulness  and  for  fre-  to  injure.  Norfolk  &  W.  R.  Co.  v.  Nun- 
quent  inspections,  with  a  view  to  ascer-  nally  (1892)  88  Va.  546,  14  S.  E.  367. 
taining  whether  those  timbers  are  capa-  "As,  where  the  lever  of  a  hand  car 
ble  of  sustaining  the  strain  to  which  breaks,  and  it  proves  to  have  been 
they  are  subjected.  This  case  was  re-  cracked  underneath  one  of  its  rings  by 
versed  in  (1876)  04  N.  Y.  5,  21  Am.  the  shock  of  a  severe  collision  which  it 
Rep.  573,  but  merely  on  the  ground  that  had  undergone  the  day  before.  Bolo- 
the  carpenter  charged  with  the  duty  of  mon  B.  Co.  v.  Jones  (1883)  30  Kan. 
looking   after  the   structure  was  a  fel-    601,  2  Pac.  657. 

low   servant  of  the   plaintiff.     Byan  v.        '^Westbrook  v.  Crowdus    (1900;  Tex, 
Fowler    (1862)    24  N.   Y.  410,  82  Am..    Civ.  App.)   58  S.  W.  195, 
Pec.  315,  holds  that  a  master  who  erects 
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160,  Sufficiency  of  the  inspection;  generally. —  Negligence  is  infer- 
able where  the  inspectors  employed  are  not  reasonably  competent  for 
the  duty  to  be  performed  by  tliem^  (see  chapter  xiii.,  post),  or  where 
they  are  not  sufficient  in  number,^  or  where  they  are  nx)t  stationed  at 
places  where  their  services  are  especially  required,^  or  where  they  are 
not  allowed  sufficient  time  for  the  discharge  of  their  functions*  (see 
chapter  xv.),  or  have  not  been  supplied  with  suitable  appliances  for 
the  purpose  of  making  the  inspection  which  is  appropriate  under  the 
circumstances,^  or  where  the  arrangements  of  the  employer  are  in 
any  other  way  inadequate  to  secure  a  proper  inspection.^ 

The  effect  of  a  statute  requiring  steam  boilers  to  be  tested  in  a  cer- 
tain manner  every  year  is  merely  to  provide  an  additional  safeguard, 
and,  since  the  duty  of  an  employer  to  use  care  in  inspecting  the  ap- 
pliances used  by  the  servants  does  not  arise  out  of  statute,  but  is  im- 
posed by  the  common  law,  the  fact  that  such  a  statute  has  been  com- 
plied with  by  such  employer  does  not  necessarily  establish  that  his 
duty  has  been  performed.'' 


'  Beardsley  v.  Minneapolis  Street  R. 
Co.  (1893)  54  Minn.  504,  56  N.  W.  176; 
Chicago  &  A.  R.  Co.  v.  Du  Bois  (1895) 
65  111.  App.  142  (where,  however,  it  was 
held  that  a  railroad  company  is  not  lia- 
ble for  the  death  of  an  engineer  by  the 
explosion  of  a  boiler  because  it  employs, 
to  test  the  boiler  for  broken  stay  bolts, 
an  inspector  who  is  partly  deaf  in  one 
ear,  but  whose  hearing  is  good  enough 
to  determine  whether  a  bolt  struck  with 
a  hammer  is  sound  or  broken). 

^Toledo,  P.  &  W.  B.  Co.  v.  Conroy 
(1873)   68  111.  561. 

'  Evidence  that  the  defendant  railway 
company  had  no  ear  inspector  at  a  town 
containing  about  8,000  people,  where 
there  is  a  busy  junction,  is  not  irrele- 
vant, as  it  tends  to  show  that  the  de- 
fendant did  not  exercise  proper  care  as 
regards  the  examination  of  its  cars. 
Missouri,  K.  &  T.  R.  Co.  v.  Crowder 
(1899;  Tex.  Civ.  App.)  55  S.  W.  380 
(writ  of  error  denied  by  Supren-e 
Court) . 

*  Where  the  evidence  tends  to  show 
that,  considering  the  number  of  cars  to 
be  examined,  there  were  not  enough  in- 
spectors to  make  a  proper  inspection  of 
the  cars  passing  through  a  certain  junc- 
tion; that  the  thoroughness  of  the  work 
depended  upon  the  amount  of  time  they 
had  at  their  disposal  and  the  labor  to 
be  done ;  that  better  inspection  was 
needed  at  such  a  station  than  at  way 
stations, — it  is  a  fair  inference  that  the 


inspectors  did  not  have  sufficient  time 
at  their  disposal  to  discover  the  defects 
in  cars  and  machinery  examined  by 
them.     Missouri  P.    R.    Co.    v.    Dwyer 

(1886)   36  Kan.  58,  12  Pac.  352. 

"  Beardsley  v.  Minneapolis  Street  R. 
Co.   (1893)   54  Minn.  504,  56  N.  W.  176 

("bucking"  of  street  car,  caused  by  the 
worn-out  condition  of  the  electrical 
fields). 

"In  Coffee  v.  tJew  York,  Isl.  H.  &  E. 
R.  Co.  (1891)  155  Mass.  21,  28  N.  E. 
1128,  the  court  remarked  that  proof  of 
negligence  on  the  part  of  the  inspectors 
on  a  single  occasion  would  properly 
have  been  excluded  on  the  ground  stated 
in  Mackin  v.  Boston  &  A.  ii.  Co.  (1883) 
135  Mass.  201,  46  Am.  Rep.  456,  that 
the  inspectors  were  fellow  servants  with 
the  plaintiff;  but  that  evidence  of  the 
custom  to  make  no  inspection  of  such 
cars  would  have  a  tendency  to  show  the 
rules,  instructions,  and  superintendence 
under  which  the  inspectors  were  acting, 
and  would  be  proper  for  the  considera- 
tion of  the  jury,  as  foundation  for  the 
argument  that  such  rules,  etc.,  were  in- 
sufficient to  provide  proper  inspection. 
Dunn  V.  Connell  (1897)  21  Misc.  295, 
47  N.  Y.  Supp.  185,  holds  that  the  ques- 
tion whether  the  employer,  a  saloon- 
keeper, knew  or  ought  to  have  known  of 
the  presence  of  a,  solution  of  potash  in 
the  waste  pipe  of  a  toilet  room,  is  for 
the  jury. 

'  Egan  v.  Dry  Dock,  E.  B.  &  B.  B.  Go, 
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161.  Nature  of  the  inspection  required. —  The  character  of  the  in- 
spection which  the  master  is  bound  to  make  is  described  by  various 
epithets  and  phrases,  all  of  which,  as  will  be  seen  from  the  subjoined 
note,  are  essentially  the  logical  equivalent  of  the  proposition  that  the 
examination  ,must  be  such  as  a  person  of  ordinary  prudence  would 
have  made  under  the  circumstances.-^  The  question  whether  the  ex- 
amination to  which  the  instrumentality  which  caused  the  injury  was 
actually  subjected  before  the  accident  was  such  as  to  satisfy  the  stand- 
ard thus  indicated  is  primarily  one  for  the  jury.^     This  principle  is 

(1896)  12  App.  Div.  556,  42  N.  Y.  Supp.  75;    "Such   an   inspection    as    ordinary 

188.  prudence  would  dictate."     Atz  v.  Neii:- 

^  In  some  of  the  eases    it    is    merely  arh  Lime  &  Cement  Mfg.  Co.   (1896)   59 

said  that  the  inspection  or  examination  N.  J.  L.  41,  34  Atl.  980.     "Vigilant  and 

must     be     "proper."     Saoh    v.     Dolese  careful    inspection."     Fame    v.  Eastern 

(1891)  137  111.  129,  27  N.  E.  62;  North-  Ji.   Co.    (1895)    91   Wis.   340,   04  N.  W. 

em  P.  R.  Co.  v.  Herbert   (1885)   116  U.  1005.     "Careful    tests."     Morton  v.  De- 

S.  642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep.  troit,  B.  C.  &  A.  R.  Go.   (1890)  81  Mich. 

590;  Bensing  v.    Steinway    (1886)     101  423,  46  N".  W.     111.     "Keasonable    and 

N.  Y.  547,  5  N.  E.  449;  Louisville  &  N.  proper  vigilance"  is  said  to  be  obliga- 

R.   Co.  V.  Binion    (1894)    107  Ala.  645,  tory  in  Atchison,  T.  &  8.  F.  R.  Co.  v. 

18  So.  75;   Mayer  v.  Liebmann    (1897)  Holt   (1883)   29  Kan.  149.     An  instruc- 

16  App.  Div.  54,  44  N.  Y.  Supp.  1067;  tion  stating  that  the  master  is  bound  to 

Johnson    v.    Richmond    &    D.    R.    Co.  exercise   reasonable   care    will    be    pro- 

(1879)    81  N.  C.  453;   Chesson  v.  John  nounced     erroneous,      simply      on      tlie 

L.  Roper  Lumber  Co.    (1896)    118  N.  C.  ground  that  the  trial  judge  refused  to 

59,  23  S.  E.  925.     In  others  the  descrip-  give   a   further   instruction  that    he    is 

tive    epithet     is     "reasonable."     Linton  bound  to  give   only   such   inspection  as 

Coal  &  Min.  Co.  v.  Persons    (1894)     11  ordinarily  careful  persons   in  the   same 

Ind.  App.  264,  39  N.  E.  214;   Parsons  line  of  business  give  under  like  circum- 

V.  Missouri  P.  R.   Co.    (1887)     94    Mo.  stances.     McGar  v.    National    &    Provi- 

286,  6  S.  W.  464;    Mulligan    v.    Crini-  dence  Worsted  Mills    (1901)     22    R.    I. 

mins    (1894)    75    Hun,    578,    27    N.    Y.  347,  47  Atl.  1092. 

Supp.   819.     In   others  it  is  laid   down  ^  Geary  v.  Kansas  City,  0.  &  S.  R.  Co. 

that  the  employer  must  make  a  "proper  (1896)   138  Mo.  251,  39  S.  W.  774;  Cof- 

test"    (Beardsley  v.  Minneapolis    Street  fee  v.  New  YorJc,  N.  H.  &    H.    R.    Co. 

R.  Go.   [1893]   54  Minn.  504,  56  N.  W.  (1891)    155  Mass.  21,  28  N.  E.     1128; 

176)  ;   or  a  "reasonably"  practical  test  Carruthers  v.  Chicago,  R.  I.  &  P.  R.  Co. 

[Scherer  v.  Holly    Mfr/.  Co.   [1895]    86  (1895)     55    Kan.    600,    40    Pae.    915; 

Hun,  37,  33  N.  Y.  Supp.  205).  Coontz  v.  Missouri  P.  R.  Co.  (1894)   121 

In  a  second  group  of  phrases  the  eon-  Mo.  652,  26  S.  W.  661 ;  Missouri,  K.  <£ 

ception  that  the  standard  to  be  attained  T.  R.  Co.  v.  Young   (1896)   4  Kan.  App. 

is  the  exercise  of  due  care  emerges  more  219,  45   Pac.   963;   Standard  Oil  Co.   v. 

distinctly  than   in   those  just   adverted  Boicler    (1894)    141   Ind.   12,   40  N.   E. 

to.     "Careful      inspection."     Spicer     v.  128;  Consolidated  Ice  Mach.  Co.  v.  Kie- 

South    Boston    Iron    Co.     (1885)     138  fer    (1887)    26   111.  App.    466;     Toy    v. 

Mass.  426;   Richmond    &  D.    R.    Go.  v.  United  States  Cartridge  Go.   (1893)   159 

Burnett    (1892)    88   Va.    538,    14   S.   E.  Mass.   313,   34  N.   E.   461;     Dedrick    v. 

372.     "Reasonably    careful    inspection."  Missouri  P.  R.  Co.    (1886)   21  Mo.  App. 

Parsons  v.  Missouri  P.    R.   Co.    (1887)  433;   Brann  v.   Chicago,  R.  I.  &  P.  R. 

94  Mo.   286,   6   S.   W.   464;    Murphy  v.  Go.    (1880)    53  Iowa,  595,  36  Am.  Rep. 

Phillips    (1876)    24  Week.  Rep.  647,  35  243,  6  N.  W.  5 ;  Fuchs  v.  Wm.  H.  Siree- 

L.  T.  N.  S.  477.     "Careful  and  prudent  ney  Mfg.  Go.   (1890)  34  N.  Y.  S.  R.  925, 

examination."     Perry  v.  Rogers   (1895)  12  N.  Y.  Supp.  870;  Crmcell  v.  Thomas 

91  Hun,  243,  36  N.  Y.  Supp.  208.  "Rea-  (1897)   18  App.  Div.  520,  46  N.  Y.  Supp. 

sonable,   proper,   and    careful    examina-  137;    Tissue  v.   Baltimore   cC-   0.  R.   Co. 

tion."     Illinois   G.   R.    Go.    v.    Hilliard  (1886)    112  Pa.  91,  50  Am.  Rep.  310,  3 

(1896)    18  Ky.  L.  Rep.  505,  37  S.  W,  Atl.  667;   Everson  v.  RolUnson    (1887; 
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not  affected  ty  the  fact  that  the  preponderance  of  the  testimony, 
whether  measured  by  the  number  of  the  witnesses  or  the  comparative 
credit  which  the  court  may  think  to  be  due  to  each,  is  in  favor  of  one 
litigant.* 

Pa.)    6   Cent.  Rep.  745;   Lake  Shore  &  where  a  subsequent  examination  showed 

M.  S.  R.  Go.  V.  Ryan  (1897)  70  111.  App.  that  there  was  an  old   fracture  in  the 

45;   Missouri,  K.  &  T.  R.    Oo.    v.    Gox  shaft,   and  a  weld  at  the  place  of  the 

(1900;   Tex.  Civ.  App.)    55  S.  W.  354;  fracture  and  a  sliver  just  above  it.     It 

and  the  cases  cited  infra.     In  an  action  was  considered  reasonable  to  infer  that, 

for  an  injury  caused  by  a  railway  coal  upon  proper  inspection,    these    appear- 

chute,  evidence  showing  that  there  was  ances  would  have  invited  scrutiny,  and 

a  daily  inspection  of  the  chutes,  and,  on  led  to  a  discovery  of  the  defect.     Texan 

the  other  hand,  that,  ten  days  after  the  &  P.  R.   Go.  v.   O'Fiel    (1890)    78  Tex. 

accident,   only   one   chute     out    of    the  486,  15  S.  W.  33.     The  fact  that  a  stake 

twelve  in  the  same  shed  would  operate  on  a  lumber  car  is  "decayed,  rotten,  and 

properly,   warrants  the    submission    to  dozy,"  according  to  the  uncontradicted 

the  jury  of  the  question    whether    the  testimony,    shows   that   there   has   been 

chute  was  in  good  repair,  and,  if  not,  no  eilicient  inspection  of  the  loading  of 

whether  the  defendant  knew  or  should  the  cars.     Ryan  v.  J/ew  York  G.  &  H.  R. 

have  known  of  it.     Great  Northern    R.  R.   Go.    (1895)    88  Hun,  269,  34  N.  Y. 

Go.  V.  Easischke  (1900)  43  C.  C.  A.  626,  Supp.  665.     It  is  negligence  to  send  out 

104  Fed.  440.     The  case  is  for  the  jury  a  car  with  a  hand-hold  so  defective  that 

where  a  bridge  fell  owing  to  the  vibra-  its  condition  is  obvious  to  one  making 

tions  caused  by  the  operation  of  a  pile  the  most  casual    inspection.     Settle    v. 

driver  upon  it,  and  one  employee  testi-  St.  Louis  &  S.  F.  R.  Co.  (1894)   127  Mo. 

tied  that  he  had  inspected  it  three  or  336,   30   S.   W.   125.     A    loose    bolt    or 

four  times  a  day,  and  another  that  he  screw  on  one  end  of  a  hand-hold  on  a 

had  inspected  it  at  least  twice  a  day;  railroad   car   is   a   defect    which    could 

and  it  was  also  in  evidence  that  forces  have   been   discovered  by  an   inspection 

of  men  were  at  work  on  both  sides  of  conducted   with    ordinary   care.     Brann 

the  river,  and  at  different  places  on  the  v.  GMcago,  R.  I.  &  P.  R.  Co.   (1880)   53 

bridge,  and  that  some  of  these  inspec-  Iowa,  595,  36  Am.  Rep.  243,  6  N.  W.  5. 

tions  were  made  in  going  from  one  place  A  railroad  company  is  liable  for  an  ac- 

to  the  other  to  give  directions.     Bowen  cident  to  a  brakeman,  free  from  contrib- 

V.  Chicago,  B.  d  K.  C.    R.    Co.    (1888)  utory  negligence,  caused  by  the  absence 

95  Mo.  268,  8  S.  W.  230.     A  court  of  of  a  nut  from  the  top  of  a  brake  staff, 

review  is,  of  course,  particularly  averse  which  held  the  lever  fast  to  it,  notwith- 

to  setting  aside  a    verdict    which    was  standing  an  imperfect  inspection    made 

based  to  a  large  extent  upon  the  con-  a  short  time  before  the  injury.     Eayden 

elusions   which   the  jury  drew   from   a  v.  Piatt   (1895)   84  Hun,  487,  32  N.  Y. 

view  of  an  accurate  model  of  the  ap-  Supp.  1144.     See  also  McMahon  v.  Mc- 

pliance    which    proved     defective.     Mo-  Hale    (1899)    174  Mass.  320,   54  N.  E. 

Knight  v.  Chicago,  M.  d  St.  P.  R.  Go.  854    (displacement   of   key   caused   fall 

(1890)    44  Minn.   141,  46  N.    W.    294.  of    derrick);   Hatton  v.    Hilton    Bridge 

But   a   charge   is  erroneous    which    de-  Gonstr.    Go.    (1899)    42  App.   Div.   398, 

Clares  the  defendant  to  be  liable  if  the  59  N.  Y.   Supp.  272    (clamps  fastening 

defects   which   caused  the   explosion   of  the  rods  by  which  a  scaffold  was  sup- 

a  boiler  were  such   as  were  known  or  ported  became  loose ) . 

discoverable  by  examination,  or  the  ap-  =  So  held  where  there  was  much  testi- 

plication  of  known  tests,  where  there  is  mony  showing  that  a  car  stake  was  ap- 

no  evidence  offered  to  show  what  known  parently  sound,  and  that  there  was  no 

tests  existed  which  the  defendant  could  defect  about  it  which  could    be    diseov- 

have  applied,   and  the  jury  were  thus  ered  by  a  reasonably  careful  inspection, 

left  to  determine  by  their  own  judgment  but  one  witness  testifies  that  the  out- 

what  tests  ought  to  have  been  applied,  side  of  the  stake  was  "spongy  and  like 

Ballard  v.  Hitchcock  Mfg.    Go.    (1889)  a  cork  where   it  had  been    shaved    off 

51  Hun,   188,  4  N.  Y.  Supp.  940.     The  with  an  ax."     Bushhy  v.  New  York,  L. 

court  refused  to  set  aside  a  judgment  B.  &  Tf.  R.   Co.    (1885)    37    Hun,    io4. 

for  the  plaintiff,  where  he  was  injured  St.  Louis,  I.  M.  &  8.  R.  Go.  v.  Harper 

by  the  giving  way  of    a,   brake    shaft,  (1884)  44  Ark.  524,  wher^  th?  witnesses 
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Whether  or  not  the  duty  of  a  master  with  regard  to  proper  inspec- 
tion has  been  performed  by  the  application  of  any  given  test  is  to  be 
determined  by  considering  whether  that  test  will  give  indications  as 
to  the  actual  condition  of  the  instrumentality  in  question.*  In  the 
application  of  this  principle  the  courts  have  usually  proceeded  upon 
the  theory  that  a  merely  visual  or  ocular  inspection  of  external  condi- 
tions does  not  satisfy  the  full  measure  of  a  master's  obligations,  where 
the  servant's  safety  depends  upon  the  soundness  of  the  material  of 
which  an  instrumentality  is  composed,^  or  upon  the  firmness  with 
which  the  separate  parts  of  an  instrumentality  are  attached  to  each 

who  seemed  to  be  entitled  to  the  great-  to  be  apparently  sound.  After  much 
est  credit  declared  that  the  best  tests  use,  which  reduced  its  thickness  consid- 
had  been  employed.  erably,   it  was  returned,    but    not    sub- 

'' Egan  v.  Dry  Doclc,  E.  B.  &  B.  B.  Co.  jected  to  the  same  test.  There  being 
(1896)  12  App.  Div.  556,  42  N.  Y.  Supp.  evidence  to  the  effect  that  if  the  same 
188.  test  had  been  applied  a  defective  weld 

°  A  wooden  bridge  must  be  tested  by  would  have  been  discovered,  it  was  held 
boring  or  chopping  into  its  timbers  for  that  it  was  for  the  jury  to  say  whether 
the  purpose  of  detecting  any  hidden  de-  the  defendant  had  been  guilty  of  negli- 
fects.  Toledo,  P.  <&  W.  R.  Co.  v.  Gon-  genoe  in  regard  to  a  passenger  who  was 
roy  (1873)  68  111.  561;  Chicago  O.  W.  injured  through  the  breaking  of  the 
K.  Co.  V.  Bealy  (1898)  30  0.  C.  A.  11,  wheel.  Manser  v.  Eastern  Counties  R. 
57  U.  S.  App.  513,  86  Fed.  245;  Jarvis  Co.  (1861)  3  L.  T.  N.  S.  585.  It  is  not 
v.  'Northern  New  York  Marble  Co.  error  to  submit  to  the  jury  the  question 
(1900)  55  App.  Div.  272,  67  N.  Y.  whether  a  railroad  company  had  been 
Supp.  78.  It  is  the  duty  of  a  master  to  negligent  in  its  inspection  of  a  boiler 
test  planks  which  are  knotty  by  sub-  fourteen  days  before  it  exploded,  where 
jecting  them  to  a  strain  of  a  weight,  the  plaintiff's  testimony  is  to  the  effect 
at  least  equal,  if  not  superior,  to  the  that  the  stay  bolts  had  become  broken, 
weight  they  are  designed  to  bear,  before  to  the  number  of  fifty  or  sixty,  and  had 
placing  them  in  a  scaffold.  Flynn  v.  been  broken  so  long  before  the  explosion 
Union  Bridge  Co.  (1890)  42  Mo.  App.  that  the  ends  were  worn  smooth;  that 
529.  A  rope  must  be  tested  by  subject-  either  the  hydrostatic  or  the  hammer 
ing  it  to  a  strain.  The  Ethelred  (1899)  test  was,  when  properly  conducted,  suf- 
96  Fed.  446.  Evidence  that  the  frao-  ficient  to  show  the  presence  of  broken 
tured  surface  on  a  pair  of  shears  used  bolts;  and  that,  by  the  hammer  test,  at 
for  cutting  boiler  plate  showed  indica-  least  90  per  cent  of  the  broken  bolts 
tions  of  a  crack  of  long  standing,  and  could  be  discovered.  Woods  v.  Chicago 
that  such  crack,  if  it  e.xisted,  could  have  &  0.  T.  R.  Co.  (1896)  108  Mich.  396,  66 
been  discovered  by  sounding  the  casting   N.  W.  328. 

with  hammers,  which  was  never  done.  The  "hammer  test"  being  regarded  as 
and  that  such  shears  were  liable  to  the  best-known  method  of  examining 
break,  raises  a  question  for  the  jury  as  steam  boilers,  negligence  will  not  be  im- 
to  whether  the  employer  was  negligent  puted  to  an  employer  where  that  test 
in  not  discovering  the  crack.  Pacheco  had  been  applied  to  a  boiler  six  days 
V.  Judson  Mfg.  Co.  (1896)  113  Cal.  541,  before  it  exploded,  by  an  inspector  rea- 
45  Pac.  833.  In  an  action  by  a  passen-  sonably  competent  to  perform  the  work, 
ger  it  was  shown  that  a  wheel  of  a  pas-  Chicago  £  A.  R.  Co.  v.  DuBois  (1895) 
senger  car  had  been  examined  by  the  65  111.  App.  144. 
"hammer"    test   when    new,    and  found 
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other,"  or  upon  the  stability  of  some  heavy  substance.''  ISTor  is  it  re- 
garded as  suiEcient  to  examine  a  piece  of  machinery  while  it  is  sta- 
tionary, if  its  actual  condition  and  efficiency  can  be  ascertained  only 
by  the  practical  test  of  operating  it.® 

But  the  position  has  also  been  taken  that,  in  the  case  of  some 
instrumentalities,  at  all  events,  there  is  no  obligation  to  apply  the 
test  of  a  strain  or  other  physical  force  for  the  purpose  of  ascertain- 
ing their  condition,  unless  a  careful  inspection  by  the  eye  discloses 
some  defect  or  probable  weakness." 


'  The  grab-iron  of  a.  freight  car  must 
be  tested  by  throwing  some  weight  upon 
it.  Fellon  v.  Bullard  (1899)  37  C.  C. 
A.  1,  94  Fed.  781  (here  the  accident  dis- 
closed the  fact  that  one  end  of  the  iron 
was  held  in  place  only  by  tlie  stub  of  a 
screw  i  inch  long,  imbedded  in  rotten 
wood,  while  the  iron  itself  was  about  2 
feet  in  length,  so  as  to  make  it  obvious 
that  any  strain  thrown  upon  that  end 
of  it  would  make  its  weakness  appar- 
ent ) .  The  inspection  of  a  brake  staff  is 
not  adequate  unless  it  extends  to  the 
portion  which  rests  within  the  socket. 
Moon  V.  Northern  P.  R.  Go.  (1891)  46 
Minn.  106,  48  N.  W.  679.  But  see  the 
next  two  sections. 

'  In  Finalyson  v.  TJtica  Min.  &  Mill. 
Co.  (1895)  14  0.  C.  A.  492,  32  U.  S. 
App.  143,  67  Fed.  519,  it  was  laid  down 
as  a  rule  of  law  (Caldwell,  J.,  dissent- 
ing), that  a  foreman  of  a  mine,  having 
knowledge  of  a  gouge  or  threatening 
mass  protruding  from  the  wall  of  a 
mine,  brought  out  by  a  blast,  is  not  re- 
quired to  resort  to  any  other  tool  or 
agency  than  a  pick  to  dislodge  such 
threatening  mass,  and  that,  if  it  can- 
not be  dislodged  with  a  pick,  then  he  is 
not  guilty  of  negligence  in  suffering  it 
to  remain  at  a  place  where  the  miners 
are  liable  to  be  injured  or  killed  by  its 
fall.  It  has  also  been  held  that  negli- 
gence cannot  be  predicated  where  the 
evidence  is  that,  after  a  blast,  an  em- 
ployee was  sent  round  to  dislodge  with 
a  bar  all  rocks  that  seemed  to  be  loose. 
Bennett  v.  Tintic  Iron  Co.  (1893)  9 
Utah,  291,  34  Pac.  61.  Still  less  can 
the  master  be  found  liable  where  not 
only  bars,  but  »  derrick,  was  used  to 
turn  or  pull  over  the  rock  which  ulti- 
mately fell.  Capasso  v.  Woolfolk 
(1900)  163  N.  Y.  472,  57  N.  E.  760,  Re- 
versing (1898)  25  App.  Div.  234,  49  N. 
Y.  Supp.  409. 

'  Baltimore  Boot  £  Shoe  Mfg.  Co.  v. 
Jama-r   (1901)   93  Md.  404,  49  Atl.  847 


(safety  clutch  of  elevator).  Compare 
Biddiscomb  v.  Cameron  (1898)  35  App. 
Div.  561,  55  N.  Y.  Supp.  127,  where  the 
master  was  absolved  because  the  proper 
test  had  been  applied.  Where  an  in- 
spection of  a  locomotive  lever,  which 
causes  injury  by  jumping  out  of  the 
notch  in  which  it  is  placed,  when  re- 
versed, is  made  merely  by  an  examina- 
tion of  the  part,  and  not  by  a  practical 
test  with  the  engine  in  motion,  the  fact 
that  no  defect  is  thus  disclosed  is  not 
conclusive,  and  it  is  properly  left  to  the 
jury  to  say  whether  the  lever  became 
detached  by  reason  of  the  carelessnes.s 
of  the  engineer  or  of  some  defect.  Bur- 
lington &  M.  R.  Co.  V.  Wallace  (1889) 
28  Neb.  179,  44  N.  W.  223.  An  allega- 
tion that  the  plaintiff  was  injured  by 
reason  of  a  defective  brake  staff,  and 
that  it  might  have  been  discovered  by 
proper  inspection  at  the  inspecting  sta- 
tion, was  held  to  have  been  sufficiently 
proved  where  the  inspector  himself  tes- 
tified that  he  did  not  go  on  top  of  the 
cars  to  do  the  inspecting  and  was  not 
acquainted  with  stuck  brakes  put  up 
and  let  off  by  hand,  and  an  expert  tes- 
tified that  there  was  nothing  to  indi- 
cate, when  a  brake  was  applied,  that  it 
was  stuck,  but  that  fact  became  appar- 
ent only  when  the  brakeman  attempted 
to  let  it  off.  Louisville  &  N.  R.  Go.  v. 
Binion  (1894)  107  Ala.  645,  18  So.  75. 
"  Thompson  v.  Great  Northern  R.  Co. 
(1900)  79  Minn.  291,  82  N.  W.  637 
(grab-iron  on  railway  car;  contrast 
similar  case  in  preceding  note).  In 
Flood  V.  Western  O.  Teleg.  Go.  (1892) 
131  N.  Y.  603,  30  N.  E.  196,  the  defend- 
ant was  held  not  to  be  liable  for  inju- 
ries caused  by  the  breaking  of  an  arm 
on  one  of  its  telegraph  poles,  where 
there  was  a  system  of  inspection  for  the 
arms  when  purchased,  and  it  does  net 
appear  that  there  was  anything  in  the 
external  appearance  of  the  defective 
arm  when  it  was  new  which  indicated 
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For  other  cases  as  to  adequate  modes  of  testing  appliances,  see  tlie 
next  two  sections. 

162.  Limits  of  the  master's  duty  in  regard  to  inspection. —  (See  also 
next  section,  and  compare  §  174,  post.) — A  master  is  not  required 
to  exercise  that  exhaustive  care  in  the  examination  of  machinery 
which  is  incompatible  with  the  proper  furtherance  of  business.^  This 
principle  seems  to  be  the  main  factor  in  the  determination  of  the  ex- 
tent and  character  of  a  railway  company's  duty  in  respect  to  the  ex- 
amination of  rolling  stock,  while  it  is  in  use.^     The  courts  decline  to 


any  weakness,  or  that  there  was  any 
defect  therein  discernible  by  any  or- 
dinary inspection.  The  court  said: 
"This  arm  had  been  in  use  for  about 
six  years,  and  during  all  that  time  had 
perfectly  answered  its  purpose.  There 
was  no  proof  showing  how  long  such  an 
arm  ought  to  last,  or  be  used.  The  de- 
fendant had  a  system  of  inspection 
which  appears  to  have  been  all  that  was 
practicable.  Its  inspectors  went  along 
the  line  of  telegraph  poles  and  wires, 
and  carefully  looked  at  them  and  tried 
the  poles  to  see  if  they  were  still  strong 
and  adequate.  .  .  .  They  were  not 
expected  to  climb  up  every  pole  and  ex- 
amine the  arms  thereon.  Such  an  in- 
spection would  be  manifestly  imprac- 
ticable and  unnecessary."  In  one  case 
the  court  set  aside  a  verdict  based  on 
the  theory  that  a  contractor  owes  ma- 
sons employed  by  him  the  duty  of  test- 
ing the  strength  of  every  timber  in  a 
scaffold  used  by  the  masons,  where  an 
external  examination  shows  no  defect. 
Bannon  V.  Sanden  (1896)  68  111.  App. 
164.  Inspectors  of  cars  are  not  required 
to  apply  tests  of  physical  force  to  the 
steps  of  a  ladder  upon  a  freight  car, 
in  order  to  absolve  the  company  from 
liability  for  defects  therein,  unless  some 
indication  of  weakness  or  defect  is  per- 
ceived upon  a  careful  inspection  by  the 
eye.  Allen  v.  Union  P.  R.  Co.  (1891) 
7  Utah,  239,  26  Pae.  297. 

'  Philadelphia  &  R.  R.  Co.  v.  Hughes 
(1888)  119  Pa.  301,  13  Atl.  286,  citing 
Wharton,  Neg.  §  213.  The  limits  of 
the  employer's  duty  to  provide  for  the 
safety  of  the  workmen  are  "set  by  what 
is  practicable  in  a  commercial  sense, 
and  by  what  is  naturally  to  be  expected 
under  the  circumstances."  Katiz  v. 
Page  (1897)  168  Mass.  217,  46  N.  E. 
620. 

'  A  railroad  company  in  discharging 
its  duty  towards  its  employees  to  in- 
spect cars  "is  not  required  to  resort  to 
Vol.  I.  M.  &  S.— 23. 


tests  that ,  are  impracticable,  or  unrea- 
sonable and  oppressive,  or  which  would 
be  incompatible  with  the  proper  fur- 
therance of  business,  and  which  are  only 
required  to  insure  absolute  safety." 
Louisville,  2V.  A.  &  C  R.  Co.  v.  Bates 

(1896)  146  Ind.  564,  45  N.  E.  108.  It 
"is  not  bound  to  pursue  a  system  of  in- 
spection of  its  cars  and  locomotives 
which  would  embarrass  the  operation  of 
the  road,"  but  simply  to  exercise  ordi- 
nary care.  Smoot  v.  Mohile  d  M.  R. 
Go.  (1880)  67  Ala.  13  (court  refused  to 
say  that  there  should  have  been  an  in- 
spection of  cars  at  every  station ) .  It 
is  not  required  that  the  tests  made  by 
car  inspectors  should  be  as  thorough 
and  exhaustive  as  the  tests  made  at  the 
general  construction  or  repair  shops. 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Ledbetter 

(1885)  34  Kan.  326,  8  Pac.  411.  In 
Tierney  v.  Minneapolis  &  St.  L,  R.  Co. 

(1885)  33  Minn.  311,  53  Am.  Rp^.  35, 
23  N.  W.  229,  the  court  said:  "It  is 
difficult  to  lay  down  a  general  rule 
which  will  be  applicable  in  practice, 
and  define  accurately  the  limits  of  the 
master's  liability  in  this  class  of  cases. 
But  if  the  special  duty  and  responsibil- 
ity belong  to  the  car  inspector  to  exam- 
ine and  determine  whether  a  car  is  un- 
fit for  service,  and  shall  be  so  marked 
and  sent  to  the  repair  track  or  shop,  it 
is  difficult  to  discover  any  distinction 
in  kind  between  his  duty  and  that  of 
the  mechanics  who  make  the  repairs.  It 
will  also  be  borne  in  mind  that  the 
measure  of  liability  on  the  part  of  the 
company  is  reasonable  care,  which  must 
be  determined  by  the  circumstances  in 
each  case.  Experience  in  the  compe- 
tent and  practical  management  of  rail- 
roads will  naturally  determine  the  na- 
ture and  frequency  of  inspections  which 
ordinary  care  would  require  should  be 
made  between  the  intervals  of  the  more 
minute  examinations  at  the  general  re- 
pair shops.     But  the  general  examina- 
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allow  a  servant  to  recover  on  the  theory  that  there  is  an  obligation  to 
remove  the  bolts,  screws,  pins,  or  other  machinery  of  a  car  en  route, 
in  order  to  detect  any  possible  imperfections.* 

A  master  is  not  chargeable  with  knowledge  of  an  unsound  place  in 
an  appliance,  which  could  not  have  been  discovered  by  any  examina- 
tion short  of  severing  it,  and  thus  destroying  it  for  use.* 

163.  Common  usage  as  a  test  of  the  adequacy  of  an  inspection. — 

tions  which  experience  has  shown  prao-  crack,  which  could  have  been  discovered 
ticable  and  necessary  to  be  made  of  cars  only  by  taking  it  out  or  lifting  it  up. 
at  the  yards  designated  for  such  pur-  The  court  said:  "We  have  seen  that 
pose,  without  causing  undue  delay  the  undisputed  evidence  shows  that  or- 
while  in  the  course  of  transportation,  dinary  inspections  of  brakes  are  never 
would  at  least  include  such  patent  de-  made  on  well-regulated  railroads  by 
fects  as  would  be  readily  discoverable  taking  out  or  removing  the  rods;  and 
upon  inspection  by  a  competent  person  that  it  would  be  impracticable  to  do  so. 
in  the  exercise  of  reasonable  care."  Indeed,  common  observation  and  expe- 
'  Philadelphia  &  R.  R.  Co.  v.  Hughes  rience  suggest  the  impracticability  of 
(1888)  119  Pa.  301,  13  Atl.  286.  In  such  a  system.  If  one  brake  should  be 
DeOraff  v.  Jfew  York  G.  &  H.  R.  R.  Go.  taken  apart  and  examined,  all  should; 
(1879)  76  N.  Y.  125,  the  court,  in  com-  and  if  all,  then  every  other  machine  or 
menting  on  the  contention  of  the  plain-  appliance  connected  with  the  train  and 
tiff  that  the  exercise  of  ordinary  care  composed  of  adjustable  parts.  To  do 
would  have  discovered  the  defect  in  the  this  would  cripple  and  embarrass  the 
coupling  chain  which  broke  and  injured  operation  of  the  road  beyond  any  re- 
him,  and  that  these  chains  should  be  quirement  of  the  law.  We  are  of  opin- 
detached  at  intervals,  and  their  strength  ion  that  such  an  inspection  is  an  ex- 
tested  by  hydraulic  pressure,  or  dead  traordinary  duty  called  into  being  only 
weight,  or  by  some  other  mode  which  by  some  exigency  which  would  suggestto 
would  be  effectual  for  that  purpose,  the  mind  of  a  reasonably  prudent  per- 
said:  "Such  a  requirement  is  unrea-  son  a  necessity  for  its  performance." 
sonable  and  unnecessary,  either  to  in-  The  fact  that  a  part  of  the  break  had 
sure  the  safety  of  the  public  or  employ-  existed  long  enough  for  rust  to  accumu- 
ees.  ...  As  a  general  rule  the  de-  late  was  too  uncertain  a  predicate  to 
gree  of  vigilance  required  is  measured  rest  a,  charge  of  negligence  upon.  A 
by  the  dangers  to  be  apprehended  or  railroad  company  is,  as  matter  of  law, 
avoided.  It  does  not  appear  to  be  nee-  not  liable  for  injuries  caused  by  the 
essary  that  the  full  strength  of  these  breaking  of  the  lever  of  a  hand  car, 
chains  should  be  kept  up.  That  would  where  it  gives  way  owing  to  a  crack  in 
involve  a  test  on  every  trip,  and  a  pos-  a  part  of  the  wood  which  is  concealed 
sible  renewal  on  every  trip.  Again,  on  by  an  iron  socket,  and  no  one  could 
a  train  of  thirty  cars,  each  one  having  have  discovered  the  defect  by  an  ex- 
a  brake,  it  would  not  seem  to  be  indis-  ternal  inspection.  Louisville  d  N.  R. 
pensable  that  every  brake  chain  should  Go.  v.  Binder  (1895)  16  Ky.  L.  Rep. 
be  perfect,  as  but  a  few  of  that  number  841,  30  S.  W.  399. 

could  or  would  be  used  in  controlling       '■Essex  County  Electric  Go.  v.  Kelly 

the  train;  and  again,  it  does  not  appear  (1894)  57  N.  J.  L.  100,  29  Atl.  427.     In 

that  the  breaking  of  a  chain  would  or-  Warner  v.  Erie  R.  Go.   (1868)   39  N.  Y. 

dinarily    result    in    such    an    accident.  468,  the  court,  replying  to  the  objection 

Such  chains  frequently  break,  as  the  ev-  that  the  test  of  boring  the  timbers  was 

idence  shows,  but  there  is  no  evidence  not  applied,  remarked  that   this   is   no 

that  an  injury  ever  resulted  from  such  more  a  certain  test  than  the  one  which 

breaking,  nor  that  it  would  ordinarily  had  been  applied;  that  it  had  but  rarely 

do  so."     In  Louisville   &   N.  R.   Co.   v.  been  used  upon  the  bridges  on  the  de- 

Gamphell    (1893)    97   Ala.    147,    12    So.  fendant's  road,  or,   so  far  as  the  testi- 

574,  it  was  held  that  there  was  no  case  mony    showed,    upon    any    other;    that, 

to  go  to  the  jury  where  a  brakeman  was  when  carried  too  far,  it  became  itself  a 

injured   through   the   giving   way   of   a  source  of  weakness. 
brake  rod  in  which  iJiere  was  an  old 
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In  chapter  v.,  ante,  it  has  been  shown  that  the  common  usage  of  em- 
ployers in  tlie  same  line  of  business  as  the  defendant  is,  by  all  the 
courts,  recognized  as  a  material  factor  in  the  determination  of  the 
question  -whether  the  master  had  furnished  reasonably  safe  instru- 
mentalities. The  same  standard  has  frequently  been  applied  as  a 
gauge  of  the  master's  performance  of  the  duty  of  inspection.-^ 

As  in  cases  -where  the  quality  of  the  instrumentalities  themselves 
is  in  question,  it  is  agreed  by  all  the  authorities  that  a  jury  may  prop- 
erly infer  negligence  from  the  master's  failure  to  conform  to  usage 
in  regard  to  the  methods  of  inspection  adopted.^ 

'  In  referring  to  this  standard  the  Ct.  Rep.  707.  It  cannot  be  contended 
courts  have  used  the  following  phrases:  that  a  test  ought  not  to  be  adopted,  if 
"Such  tests  as  are  ordinary  a'ld  usual  it  be  a  useful  one  and  may  reasonably 
in  the  business."  Chicago  0.  W.  B.  Go.  be  expected  to  bring  about  the  result, 
V.  Healy  (1898)  30  C.  C.  A.  11,  57  U.  because  it  is  not  absolutely  fixed. 
S.  App.  513,  86  Fed.  245.  "Such  tests  Channell,  B.,  in  Manser  v.  Eastern 
as  custom  and  experience  have  sane-  Counties  R.  Co.  (1861)  3  L.  T.  N.,  S. 
tioned  and  prescribed."  Warner  v.  585.  The  fact  that  the  custom  of  other 
Erie  R.  Co.  (186S)  39  N.  Y.  468.  Meth-  roads  as  to  the  duty  of  inspection  of  air 
ods  of  testing  "ordinarily  in  use  by  pru-  brakes  -was  not  followed  was  held  suffi- 
dently  conducted  roads  engaged  in  like  cient  evidence  of  negligence  in  Pierson 
business,  and  surrounded  by  like  cir-  v.  New  York,  N.  E.  £  H.  R.  Go.  (1900) 
cunistanees."  Louisville  &  N.  B.  Co.  v.  53  App.  Div.  363,  65  N.  Y.  Supp.  1039. 
Allen  (1885)  78  Ala.  494,  repeated  in  Jji  Wannamaker  v.  Rochester  (1892)  44 
Richmond  &  D.  R.  Go.  v.  Jones  (1890)  N.  Y.  S.  R.  45,  17  N.  Y.  Supp.  321,  the 
92  Ala.  218,  9  So.  276.  "Ordinary  and  defendant  municipality  was  held  liable 
proper  tests."  Knoxville  Iron  Co.  v.  for  its  failure  to  comply  -with  the  usual 
Dobson  (1881)  7  Lea,  367.  "Reason-  custom  of  inspecting  trenches  opened 
able  and  usual  tests."  Smith  v.  Chi-  by  independent  contractors  for  the  re- 
cago  M.  &  St.  P.  R.  Co.  (1877)  42  -Wis.  ception  of  water  mains.  In  Jones  v. 
520.  "Careful  and  skilful  application  Malvern  Lumber  Go.  (1893)  58  Ark. 
of  the  ordinary  and  approved  tests."  125,  23  S.  W.  679,  it  was  shown  that 
Nashville  &  D.  R.  Go.  v.  Jones  (1871)  the  only  tests  of  a  boiler's  strength  ap- 
9  Heisk.  28.  "Usual  tests."  South-  plied  after  it  was  repaired  -were  made 
west  Virginia  Improv.  Go.  v.  Andre}D  by  sounding  its  rivets  and  braces  with 
(1889)  86  -ya.  270,  9  S.  E.  1015.  "Or-  a  hammer,  and  by  the  pressure  of  steam 
dinary  inspection."  Cowan  v.  Chicago,  raised  for  that  purpose;  and  testimony 
M.  &  St.  P.  R.  Co.  (1891)  80  ^Wis.  284,  was  adduced  by  the  plaintiff  to  prove 
r,0  N.  W.  180;  MoKnight  v.  Chicago,  M.  that  the  "hammer  test"  was  not  effect- 
ed St.  P.  R.  Go.  (1890)  44  Minn.  141,  46  ive,  and  was  not  the  test  usually  ap- 
N.  W.  294;  Atchison,  T.  &  S.  F.  R.  Go.  plied.  In  rebuttal,  the  defendant  in- 
V.  Penfold  (1896)  57  Kan.  148,  45  Pac.  troduced  a  person  engaged  in  the  mill- 
574 ;  Flood  v.  Western  V.  Teleg.  Co.  ing  business,  and  asked  him  what  tests 
(1892)    131  N.  Y.  603,  30  N.  E.  196.  the  mill  men  of  the  vicinity  generally 

^  A    verdict  holding    a  railroad    com-  applied    to   the    steam    boilers    used    in 

pany  liable  for  injuries  caused  by  the  their    business.     The   question  was    ob- 

expiosion  of  an  engine,  due  to  defective  jected  to,  but  the   court  permitted  the 

stay  bolts,  will  not  be  disturbed  where  witness  to    answer  and    he  stated    that 

there  is  testimony  to  the  effect  that,  if  the  "hammer  test  was  the  one  usually 

any  one  out  of  several  recognized  tests  applied,  so  far  as  he  knew."      The  court 

had   been   applied   within   a   reasonable  said:     "The    defendant's    duty    to     its 

time  before  the  explosion,  the  true  con-  servants  did  not  require  it  to  resort  to 

dition  of  the  stay  bolts  would  have  been  unusual  or  impracticable  tests;  and  we 

discovered.     Texas  &  P.  R.  Go.  v.  Bar-  think  the  question  was  proper,  as  elieit- 

rett    (1895)    14  C.  C.  A.  373,  30  U.  S.  ing  evidence  tending  to  show  that  one 

App.  196,  67  Fed.  214,  Affirmed  in  (1897)  of  the  tests  applied  by  the  company's 

166  U.  S.  617,  41  L.  ed.  1136,  17  Sup.  master  mechanic  was  that  usually  em- 
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With    regard    to   tlie    evidential     significance   of   conformity    to 

usage,  most  of  the  eases  apply  the  principle  adopted  in  the  decisions 
cited  in  §  44,  ante^  viz.,  that  a  jury  is  not  warranted  in  finding  the 
master  to  be  negligent  if  such  conformity  is  clearly  established.*    In 

ployed  by  persons  engaged  in  operating  <&  S.  F.  R.  Co.  v.  Ledbetter  (1885)  34 
similar  machinery."  Kan.  326,  8  Pac.  411.  An  employer  is 
^Warner  v.  Erie  B.  Go.  (1868)  39  N.  not  liable  for  the  death  of  his  engineer 
Y.  468 ;  Enoxville  Iron  Go.  v.  Dobson  from  explosion  of  a,  boiler,  though  the 
(1881)  7  Lea,  367;  Southutest  Virginia  repairer,  who  had  stopped  a  leak  at  a 
Improv.  Co.  v.  Andrew  (1889)  86  Va.  seam  by  calking,  did  not  apply  the 
270,  9  S.  E.  1015.  The  master  is  not  water  test,  the  evidence  being  that  cus- 
required  to  apply  extraordinary  tests  tomarily  nothing  of  the  sort  was  done 
"not  approved,  practicable,  or  custo-  if  calking  proved  effective.  Kramer  v. 
mary."  Louisville  &  N.  B.  Co.  v.  Allen  Willy  (1901)  109  Wis.  602,  85  N".  W. 
(1885)  78  Ala.  494.  A  railroad  com-  499.  Where  a  boiler  of  a  locomotive 
pany  is  not  required  to  adopt  extraor-  engine  bursts,  owing  to  a  flaw  which 
dinary  tests  for  discovering  defects  in  is  latent,  and  discoverable  only  by 
a  locomotive  boiler,  or  any  of  its  ma-  the  steam  and  hydraulic  tests,  which 
chinery,  which  are  not  approved,  prae-  are  not  in  ordinary  use  with  railroad 
ticable,  and  customary;  but  it  fulfils  corporations,  and  rarely  applied  except 
its  duty  in  this  regard  if  it  adopts  such  when  boilers  are  first  put  in  use  or 
tests  as  are  ordinarily  in  use  by  pru-  when  the  engines  undergo  their  periodi- 
dently  conducted  roads  engaged  in  like  eal  examination  in  the  workshop,  the 
business  and  surrounded  by  like  circum-  employer  is  not  liable.  Louisville  &  N. 
stances.  Texas  &  P.  R.  Go.  v.  Barrett  B.  Go.  v.  Allen  (1885)  78  Ala.  494.  In 
(1897)  106  U.  S.  617,  41  L.  ed.  1136,  Smith  v.  Chicago,  M.  &  St.  P.  B.  Co. 
17  Sup.  Ct.  Rep.  707.  Negligence  as  (1877)  42  Wis.  520,  the  court  re- 
regards  inspection  cannot  be  predicated  marked,  with  regard  to  the  tests  ap- 
on  the  ground  that  a  spindle  which  jjlied  to  the  defendant's  brake  rods: 
broke  was  not  removed  from  the  draw-  "The  defendant  proved  by  John  Baillie, 
bar  for  the  purpose  of  examining  it,  its  master  car  builder,  that  the  iron  was 
where  no  testimony  is  adduced  to  show  purchased  of  the  best  makers,  and  was 
that  it  is  customary  for  railway  compa-  of  the  best  quality;  that  samples  of 
nies,  or  that  it  has  ever  been  considered  each  lot  were  tested  in  the  defendant's 
essential  by  prudent  men  engaged  in  the  shops  in  the  usual  and  most  approved 
same  business,  to  adopt  this  method  of  manner;  that  all  materials  were  in- 
inspection.  Burns  v.  'New  York,  P.  &  spected,  as  well  as  the  work  done,  by 
B.  B.  Co.  (1892)  20  R.  I.  789,  38  Atl.  first-class  inspectors;  that  he  himself 
926.  A  verdict  for  the  plaintiff  was  set  examined  thoroughly  all  cars  purchased 
aside  where  the  evidence  on  the  part  of  by  the  company,  as  to  the  character  of 
the  defendant  tended  to  show  that  a  the  cars,  the  material  used,  and  their 
flaw  in  a  brake  rod  was  not  discover-  manufacture;  and  that  no  car  was  al- 
able,  owing  to  rust  on  the  rod,  by  the  lowed  to  go  on  the  road,  in  which  he 
usual  methods  of  inspection,  and  there  could  discover  any  defect  which  would 
was  no  evidence  on  the  part  of  the  make  it  unsafe.  It  appeared  that  the 
plaintiff  to  rebut  this,  his  testimony  to  system  of  inspection  of  oars  which  were 
the  effect  that  the  defect  would  have  purchased,  and  the  tests  applied  to  the 
been  discernible  by  the  eye  if  it  had  materials  of  which  its  cars  were  manu- 
been  daylight  being  held  to  be  merely  factured,  were  the  same  as  those 
his  inference  from  the  fact  that  the  adopted  or  applied  by  railroad  corpora- 
brake  rod  was  so  easily  twisted  off  in  tions  generally.  ...  So  far  as  we 
his  attempt  to  set  the  brake.  Bead  v.  are  able  to  judge  from  the  testimony, 
New  Yorlc,  N.  B.  &  H.  R.  Co.  (1897)  the  defect  in  the  brake  rod  was  a  latent 
20  R.  I.  209,  37  Atl.  947.  A  verdict  for  one,  which  would  not  likely  be  detected 
a  railway  servant  injured  by  a  defect-  or  discovered  by  the  usual  examination 
ive  drawbar  will  be  set  aside  if  no  ev-  or  inspection  of  the  car.  .  .  .  There 
idence  was  adduced  by  him  to  show  should  be  at  least  some  testimony  tend- 
that  the  defect  could  have  been  discov-  ing  to  show  that  the  tests  applied  to  de- 
ered  by  any  of  the  ordinary  tests  em-  termine  the  sufficiency  of  the  brake  rod 
ployed  by  car  inspectors.     Atchison,  T.  were  inadequate,  and  not  in  accordance 
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one  case  where  this  view  was  adopted  it  was  laid  down  that,  in  de- 
termining whether  an  inspection  was  made  with  ordinary  care,  a  jury 
can  only  find  facts  showing  whether  it  was  made  in  the  usual  and 
ordinary  manner, — ^the  one  commonly  adopted  by  men  of  ordinary 
care  and  prudence  in  the  same  business,  under  like  circumstances.* 
But  the  opposite  view,  that  compliance  with  the  practice  usual  un- 
der similar  circumstances  is  merely  evidence  for  the  jury  to  consider 
in  determining  the  question  of  due  care  (see  §  50,  ante),  is  also  em- 
bodied in  some  decisions.'' 

164.  Duty  of  inspection  with  regard  to  conditions  arising  from  the 
progress  of  the  work. —  That  the  master  is  not  under  any  obligation 
to  examine  into  the  condition  of  his  appliances  from  time  to  time,  for 
the  purpose  of  ascertaining  whether  they  expose  the  servant  to  those 
elements  of  insecurity  which  arise  from  the  manner  in  which  the  de- 
tails of  the  work  are  carried  out,  is  an  obvious  and  necessary  infer- 

with  the  most  approved  methods,  to  place,  means,  opportunity,  and  the  re- 
justify  the  finding  of  the  jury."  quirements  and  exigencies  of  the  traflSo 

*  Louisville,  N.  A.  &  G.  R.  Co.  v.  will  permit." 
Bates  (1896)  146  Ind.  564,  45  N.  E.  "In  Missouri  P.  R.  Go.  v.  Dwyer 
108.  There  a  special  verdict  was  set  (1886)  36  Kan.  58,  12  Pac.  352,  with 
aside  on  the  ground  that  it  did  not  respect  to  a  custom  or  practice  of  the 
state  facts  sufficient  to  sustain  the  inspectors  to  do  nothing  more  than  to 
judgment.  "This  court  cannot,"  it  was  make  a  casual  examination  of  brake 
declared,  "say,  as  a  matter  of  law,  that  staffs  which  were  straight  and  appar- 
the  car  could  not  have  been  inspected  ently  all  right,  by  which  it  was  not 
properly  in  less  than  five  minutes,  or  probable  a  crack  or  break  of  the  kind 
that  it  was  necessary  to  use  'tools  or  stated  would  be  observable,  the  court 
other  manual  tests.'  Neither  are  there  said;  "Upon  the  grounds  of  public  pol- 
any  facts  found  from  which  we  can  de-  icy,  a  practice  or  custom  which  would 
termine  whether  the  standard  of  inspec-  permit  the  inspectors  to  let  a  car  be  op- 
tion designated  as  an  'efficient  and  prop-  erated  with  a  defective  brake  staff, 
er  inspection  and  examination  thereof,'  when,  by  the  exercise  of  reasonable  and 
and  'a  reasonable  and  ordinary  inspec-  proper  care  on  their  part,  the  defect 
tion  thereof,'  is  the  one  required  by  law.  could  have  been  discovered  and  reme- 
.  .  .  The  finding  'that  to  have  made  died,  can  hardly  be  sustained  as  a  valid 
an  efficient  and  proper  inspection  and  custom.  Atchison,  T.  &  8.  F.  R.  Go.  v. 
examination  thereof  would  have  taken  Holt  (1883)  29  Kan.  143;  Berg  v.  Chi- 
fifteen  minutes'  is  a  mere  conclusion,  cago,  M.  &  St.  P.  R.  Co.  (1880)  50  Wis. 
The  standard  thus  fixed  by  the  jury  419,  7  N.  W.  347.  If  a  brake  staff  is 
may  be  predicated  upon  the  proposition  not  to  be  examined  for  visible  defects  or 
that  such  searching  and  critical  inspec-  cracks  until  it  is  bent  or  broken,  in- 
tion  must  be  made  as  would  insure  ab-  spection  would  be  almost  useless;  in 
solute  safety  to  the  employees.  This,  any  event,  it  would  be  no  protection  for 
as  we  have  shown,  is  not  required,  the  safety  of  the  employees  using  the 
Pacts,  not  conclusions,  must  be  stated,  brake."  In  International  &  O.  N. 
The  special  verdict  should  state  such  R.  Co.  v.  Batoes  (1899;  Tex.  Civ.  App.) 
facts  as  would  show  whether  the  inspec-  54  S.  W.  325,  it  is  held  that  the  fact 
tion  made  was  such  as  is  usually  made  that  a  railroad  car  was  inspected  by  a 
under  like  circumstances  by  inspectors  competent  inspector  in  the  ordinary 
of  ordinary  care  and  prudence,  and  this  way  does  not  conclusively  show  that  or- 
would  include  all  facts  showing  whether  dinary  care  was  used  in  making  the  in- 
the    inspection  was    such  as  the    time,  spection. 
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ence  from  the  doctrine  developed  in  chapter  xxxii.^  post}  But  it  is 
by  no  means  easy  to  define  with  precision  the  spheres  of  operation  cov- 
ered lij  this  doctrine  and  that  which  requires  the  master  to  maintain 
the  place  of  work  in  safe  condition.  Some  cases  are  cited  below  which 
indicate  the  extent  to  which  the  courts  have  gone  in  allowing  recovery 
on  the  ground  that  tlie  master  failed  to  keep  a  reasonably  careful 
watch  upon  the  various  parts  of  his  plant,  to  the  end  that  they  might 
not  unduly  imperil  the  safety  of  his  servants  by  any  of  the  temporary 
conditions  which  the  progress  of  the  work  might  create  in  their  local 
relations  to  each  other  or  to  the  servants.^ 

165.  Inspection  by  parties  other  than  the  proprietor  himself,  effect 
of. — a.  Public  officials. — On  the  one  hand  it  has  been  laid  down  that 
the  mere  fact  that  an  instrumentality — here  a  freight  elevator — is  in- 
spected at  stated  intervals  by  city  officers  and  the  agent  of  an  in- 
demnity company  does  not,  as  matter  of  law,  release  the  master  from 
his  duty  to  make  frequent  examinations,  and  apply  frequent  tests 
to  the  elevator,  to  see  that  it  is  in  working  order  and  in  a  safe  condi- 
tion.^ On  the  other  hand  it  has  been  said  that  an  employer  who  has 
no  knowledge  fitting  him  to  inspect  a  boiler  may  rely  on  the  certifi- 
cate of  the  official  boiler  inspector  of  the  city  where  the  business  is 
carried  on.^ 

If  these  cases  are  to  stand  together,  they  are  presumably  to  be  dif- 

'  On  this  ground  recovery  was  denied  which    leaves    it    to    the    jury    to    say 

in  Quigley  v.   Levering    (1901)    167   N.  whether    the    defendant,    knowing    the 

Y.  58,  54  L.  R.  A.  62,  60  N.  E.  276,  Af-  manner  in  which  the  operations  at  the 

iirming  (1900)   50  App.  Div.  354,  63  N.  quarry    were    conducted,    and    the    risk 

Y.   Supp.   1059    (trolley  ran  off  travel-  that    unexploded    cartridges    might    re- 

ing   bar    owing  to  the    want  of    proper  main    in    the    stones    carted    away    for 

cleaning  and  oiling).  building  purposes,  ought,  as  an  ordina- 

'  A  master  is  bound  to  inspect  and  see  rily  prudent  man,  to  have  examined  the 

that  posts  are  properly  secured  before  stone  from  which  the   servant's   injury 

he  orders  workmen  to  go  upon  them  for  resulted.     Neveu    v.  Sears    (1892)     155 

the  purpose  of  placing  girders  in  posi-  Mass.    303,    29   N.    E.    472.     A   servant 

tion.     Herdler  v.  Buck's  Stove  &  Range  whose   duty  it  is  to  empty  buggies  of 

Go.   (1896)   136  Mo.  3,  37  S.  W.  115.  It  molten  slag  on  a  dumping  ground  desig- 

is  the  duty  of  an  employer,  in  ordering  nated  by  his  superiors  does  not,  in  per- 

a  laborer  to  work  near  or  alongside  a  forming  that  duty,  "make  the  place  of 

pile  of  ore  packed  into  such  a  mass  that  work,"  in  such  a  sense  as  to  absolve  the 

the  use  of  explasives  is  required  to  loos-  master    from    the    obligation    of   using 

en  it,  to  observe  carefully  the  condition  proper   care   to   see   that   the    dumping 

of  the  material  as  to  looseness  or  com-  ground  itself  remains  in  such  a  condi- 

pactness,  and  all  other  features  of  its  tion  that  the  slag  may  be  safely  thrown 

structure,  so  as  to  be  able  to  determine  upon    it.     Kiras    v.    Nichols    Chemical 

what  shall  be  done  to  prevent  the  fall  Co.    (1901)    59  App.  Div.  79,  69  N.  Y. 

of    the  ore    upon  such    employee.     Illi-  Supp.  44. 

nois  Steel  Co.  v.  Schymanowski   (1896)  ^McGregor  v.  Reid,  M.  £  Co.   (1899) 

162   111.   447,   44  N.   E.   876.     Where   a  178    111.  464,  53    N.    E.    323,  Reversing 

mason  is  injured  by  the  explosion  of  a  (1898)    76  111.  App.  610. 

dynamite  cartridge  left  in  a  stone  taken  'Service    v.    Shoneman     (1900)     196 

from  a  quarry  at   some  distance   from  Pa.  63,  46  Atl.  292. 
the    work,    an     instruction    is     correct 
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ferentiated  en  the  basis  indicated  by  the  qualifying  clause  in  the  sec- 
ond one, —  viz.,  that  the  want  of  expert  knowledge  entitles  the  master 
to  rely  on  the  adequacy  of  the  ofhcial  inspection.  But  it  is  difficult 
to  admit  that  the  fact  of  an  appliance  having  been  pronounced  sound 
by  an  official  inspector  should  be  deemed  to  preclude  the  jury  from 
considering  whether  his  inspection  was  really  an  adequate  one.  Such 
an  inference  seems  to  be  unwarrantable  without  assuming  the  posses- 
sion by  such  inspectors  of  a  much  larger  measure  of  skill  and  dili- 
gence tlian  can  fairly  be  credited  to  any  class  of  employees.  Another 
objection  to  holding  the  master  not  liable,  as  a  matter  of  law,  is  that 
the  doctrine  of  non-delegable  duties  is  virtually  ignored. 

b.  Manufacturer. — It  has  been  held  in  one  case  that  the  proprietor 
of  an  elevator  and  equipments  of  the  most  approved  kind,'  which 
were  personally  looked  after  and  inspected  both  by  the  proprietor 
and  by  the  regular  inspector  of, the  manufacturer  who  furnished 
them,  is  not  liable  for  injuries  caused  by  defects  which  were  not 
known  to  him.^  Apparently,  no  case  has  been  decided  in  which  an 
inspection  by  the  manufacturer's  inspector  only  had  been  made.  But, 
provided  the  inspection  made  by  that  inspector  is  shown  to  have  been 
as  thorough  as  any  that  the  master  himself  could  have  made,  there 
seems  to  be  no  reason  to  doubt  that  he  should  be  deemed  to  have  exer- 
cised due  care. 

'Hart  V.  VcMmburg  (1890)  123  N.  Y. 
641,  25  N.  E.  385,  Reversing  (1888)  50 
Hun,  392,  3  N.  Y.  Supp.  227. 


CHAPTEE  XII. 

KMPLOYEK'S  LIABIUTY  CONSIDERED  WITH  REFERENCE  TO  THE 
OWNERSHIP  OF  THE  INSTRUMENTALITY  WHICH  CAUSED  THE 
INJURY. 

166.  Instnunentalities  both  owned  and  controlled  by  defendant  at  the  time 

of  the  accident. 

167.  Instrumentalities  which  belong  to  a  third  person  and  become  active 

for  mischief,  owing  to  the  negligence  of  his  employees. 

168.  Instrumentalities   not  belonging   to  the  employer,   and   used   by   his 

servants  without  his  authority. 

169.  Instrumentalities  neither  owned  nor  controlled  by  the  defendant,  but 

used  by  his  direction;  generally. 

170.  Employer  held  not  to  be  liable. 

171.  Employer  held  to  be  liable. 

172.  Instrumentalities  not  owned  by  the  employer,  but  controlled  by  him, 

and  used  by  him  as  a  part  of  his  plant. 

173.  Liability  of   railway   companies   for   the   condition   of   cars   received 

from  other  roads;  generally. 

174.  Obligation  of  receiving  company  to  inspect  foreign  cars. 

175.  Manner  in  which  foreign  cars  are  constructed;  how  far  a  source  of 

liability. 

176.  Effect  of  statutory  and  constitutional  provisions   requiring  railway 

companies  to  transport  foreign  ears. 

166.  Instrumentalities  both  owned  and  controlled  by  defendant  at 
the  time  of  the  accident. —  In  the  absence  of  any  sufficient  evidence  to 
show  that  the  instrumentality  which  caused  the  injury  was  not  a  part 
of  defendant's  plant,  acquired  or  constructed  by  him  for  the  purpose 
of  his  business,  and  controlled  by  him,  as  owner,  when  the  injury  was 
received,  the  doctrine  explained  in  the  preceding  chapters  determines 
the  extent  of  his  responsibility.-'  If  the  testimony  is  conflicting,  or  is 
susceptible  either  of  the  inference  that  the  instrumentality  was  of  this 
description  or  that  it  was  not,  its  true  character  is  a  question  for  the 
jury  to  decide.^ 

^  Where  an  electric  railway  company  company  does  not  assume  the  risk  of  a 
engages  a  contractor  to  ballast  the  collision  with  the  contractor's  car. 
roadbed,  allowing  the  contractor  to  op-  Ortlip-  v.  Philadelphia  &  W.  G.  Trac- 
prate  a  car  thereon,  but  the  company  tion  Co.  ( 1901 )  198  Pa.  586,  48  Atl. 
retains  the  right  to  direct  the  manage-   497. 

mc-nt  of  cars  and  signals,  a  motorman  '  A  nonsuit  should  not  be  granted  in 
wiio  remains  in  the  occupation  of  the  an  action  against  a  company  to  recover 
300 
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Where  tlie  instrumentality  Iselongs  to  the  movable  class,  the  mas- 
ter's liability  for  its  condition  does  not  cease  merely  because  it  is 
transferred  temporarily  to  the  premises  of  another  person,  and  used 
for  the  purpose  of  furthering  work  which  the  latter  is  doing.^ 

167.  Instrumentalities  which  belong  to  a  third  person  and  become  ac- 
tive for  mischief,  owing  to  the  negligence  of  his  employees. — 
An  action  cannot  be  maintained  for  injuries  caused  by  the  negligence 
of  the  servants  of  the  owner  of  premises  adjoining  those  of  the  defend- 
ant; at  all  events,  in  the  absence  of  evidence  showing  that  the  particu- 
lar event  which  prodwQed  the  injury  ought  to  have  been  foreseen  and 
provided  for  by  him.-' 

for  personal  injuries  sustained  by  a  duty  of  him  and  the  master,  he  was  (as 
workman  who  fell  through  a  rotten  hetween  him  and  McGatrick)  liable  for 
plankway,  on  the  ground  that  the  un-  the  injury  if  it  resulted  from  his  neg- 
sound  planks  were  not  shown  to  be  the  leet,  or  that  of  the  master,  to  provide 
property  of  the  defendant,  when  there  suitable  machinery, — the  defect  in  the 
is  evidence  tending  to  show  that  the  de-  machinery  being  unknown  to  McGat- 
fendant  was  operating  and  conducting  rick.  The  general  rule  is,  that  an  em- 
the  business  in  which  the  plankway  was  ployer  who  provides  the  machinery,  and 
provided  for  the  use  of  its  servants  in  oversees  and  controls  its  operation, 
the  course  of  their  employment.  The  must  see  that  it  is  suitable." 
plaintiff  is  not  required  to  prove  that  '  A  railroad  company  is  liable  for  per- 
the  defendant  owned  the  planks  of  sonal  injuries  to  a  fireman  in  its  serv- 
which  the  plankway  was  constructed,  ice  ordered  to  work  upon  an  engine  fur- 
Powers  V.  Standard  Oil  Go.  (1898)  53  nished  by  it  to  a  contractor  engaged  in 
S.  C.  358,  31  S.  E.  276.  Where  a  la-  constructing  an  extension  of  its  road, 
borer  unloading  a  vessel,  on  arriving  in  occasioned  by  defects  in  the  engine  at- 
the  morning  finds  that  a  ladder  neces-  tributable  to  its  negligence,  although 
sary  in  the  work  has  been  placed  in  po-  the  track  of  the  extension  is  in  posses- 
sition,  and  is  being  used  by  his  fellow  sion  of  the  contractor,  and  the  opera- 
workmen  under  direction  of  the  super-  tion  and  movements  of  the  train  are  un- 
intendent  of  the  company  which  em-  der  the  latter's  exclusive  control.  Sa- 
ploys  him,  such  circumstances  are  vannah  &  W.  R.  Co.  v.  Phillips  (1892) 
prima  facie  evidence  that  the  ladder  has  90  Ga.  829,  17  S.  E.  82. 
been  provided  by  his  employer;  and  it  '  In  a  Scotch  case  it  was  sought  to 
is  error  to  nonsuit  him  for  lack  of  such  hold  a  railway  company  liable  to  a 
proof,  in  an  action  for  an  injury  re-  servant  who,  while  working  at  the  junc- 
ceived  while  using  such  ladder.  Mills  v.  tion  between  the  line  operated  by  the 
Maine  Ice  Co.  (1889)  51  N.  J.  L.  342,  defendant  and  a  private  one  leadinir 
17  Atl.  695.  In  McGatrick  v.  Wason  from  a  colliery,  was  injured  by  a  coal 
(1855)  4  Ohio  St.  566,  where  the  plain-  car  which,  owing  to  its  being  insuffi- 
tiff  was  assisting  in  the  shipment  of  ciently  blocked,  started  down  an  incline 
his  master's  goods  on  a  steamer,  the  and  ran  on  to  the  defendant's  track, 
law  of  the  case  was  thus  laid  down  by  The  court  decided,  without  difficulty, 
the  court:  "If  Wason  had  no  charge  that  the  only  party  against  whom  the 
of,  or  control  over,  the  operation  of  action  lay  was  the  owner  of  the  col- 
shipping  the  cars  and  trudcs,  but,  on  liery.  M'Laren  v.  Edinburgh  &  G.  R. 
the  contrary,  the  duty  of  shipping  them  Co.  (1861)  23  Sc.  Sess.  Gas.  2d  series, 
rested  solely  upon  the  master  of  the  962.  By  one  of  the  judges  it  was  sug- 
vessel,  and  he  had  the  entire  control  gested,  but  not  decided,  the  point  hav- 
over  the  operation,  and  Wason  acted  ing  been  overlooked  by  counsel,  that, 
merely  as  his  assistant  or  servant,  then  under  appropriate  allegations  and  evi- 
the  action  should  have  been  brought  denee,  the  railway  company  might  be 
against  the  owner  of  the  vessel,  and  not  held  liable  on  the  ground  of  its  having 
against  Wason.  But  if  it  was  Wason's  failed  to  make  suitable  regulations  in 
duty  to  ship  them,  or  if  it  was  the  joint  view  of  such  a  contingency. 
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168.  Instrumentalities  not  belonging  to  the  employ ef,  and  used  by 
his  servants  without  his  authority. —  There  is  clearly  no  ground  upon 
which  an  employer  can  be  held  liable  where  the  servant  was  injured 
while  using,  for  the  purposes  of  his  work,  some  material  substance 
which  happened  to  be  in  a  convenient  position,  but  which  was  not  the 
property  of  the  employer,  and  which  was  not  used  by  his  authority.-' 

169.  Instrumentalities  neither  owned  nor  controlled  by  the  defend- 
ant, but  used  by  his  direction ;  generally. — The  cases  dealing  with  the 
right  of  a  servant  to  sue  for  injuries  received  from  an  instrumentality 
which  belonged  to  and  was  under  the  control  of  a  third  person  at  the 
time  of  the  accident,  but  which  the  servant  was  required  to  use  in 
the  course  of  his  employment,  are  irreconcilably  conflicting,  whether 
they  are  collated  with  reference  to  the  fundamental  principles  re- 
lied upon,  or  with  reference  to  the  specific  facts  involved.  This  want 
of  harmony  seems  to  be  chiefly  due  to  the  same  cause  that  produces 
most  of  the  disagreement  in  this  branch  of  jurisprudence,  viz.,  the 
fact  that  it  is  often  a  mere  matter  of  opinion  which  of  two  or  more 
doctrines  not  disputed  as  abstract  propositions  should  be  applied,  for 
the  purpose  of  testing  the  legal  significance  of  the  testimony  intro- 
duced. In  view  of  this  disagreement  between  the  authorities,  a  com- 
mentator can  do  nothing  more  than  indicate  the  effect  of  the  decisions 
in  which  the  master's  liability  has  been  denied  or  affirmed,  and  state 
the  reasons  by  which  they  are  supported. 

It  should  be  observed  that  the  conflict  of  opinion  disclosed  by  the 
cases  cited  in  the  next  two  sections  reappears  in  those  decided  under 
the  English  employers'  liability  act  of  1880,  and  the  American  and 
Colonial  statutes  modeled  upon  it.    See  chapter  xxxvii.^  post. 

170.  Employer  held  not  to  be  liable. —  In  numerous  cases,  present- 
ing a  considerable  variety  of  facts,  the  courts  have  treated  the  defend- 
ant's want  of  control  over  the  instrumentality  as  the  controlling  fac- 
tor, and  regarded  this  as  a  decisive  reason  for  exempting  him  from 
responsibility. 

In  some  of  these  cases  the  unsuccessful  plaintiff  was  sent  to  the 
premises  of  a  third  person  to  perform  duties  in  connection  with  work 
which  his  employer  had  contracted  to  do,  and  the  injury  was  caused 
by  some  appliance  which  he  found  on  those  premises.-'     In  others, 

'A  telephone  company  is  not  liable  not  an  appliance  furnished  by  the  com- 
for  an  injury  to  a  lineman  caused  by  pany,  or,  if  so,  the  lineman  assumed  the 
the  breaking  of  a,  limb  of  a  tree  upon  risk  incident  to  its  use.  Yearsley  v. 
which  he  was  standing  for  the  purpose  Sunset  Teleph.  &  Teleg.  Co.  (1896)  110 
of  removing  an  obstruction  to  the  Cal.  236,  42  Pae.  638. 
stringing  of  a  wire  between  the  poles  'In  Channon  v.  Sanford  Go.  (1898) 
erected  for  that  purpose,  as  the  tree  is   70  Conn.  573,  41  L.  R.  A.  200,  40  Atl. 
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an  abnormally  dangerous  situation  was  permanently  created  by  tbe 
position  of  some    substances,    relatively  to  tbe  servant's    place    of 


462,  the  court  denied  that  the  general 
rule  requiring  an  employer  to  provide  a 
safe  place  of  work  is  applicable  in  a 
case  whei'e  a  servant  is  seeking  to  re- 
cover damages  from  his  master,  one  of 
the  contractors  working  on  a  building, 
for  injuries  caused  by  the  fall  of  a  scaf- 
fold erected  by  another  contractor,  say- 
ing: "This  genral  rule  is  not  ordina- 
rily applicable  to  cases  where  the  master 
neither  has  nor  assumes  possession, 
use,  or  control,  legal  or  actual,  of  the 
premises,  or  'place'  where  the  servant 
may  be  at  work.  The  general  rule  is 
based  upon  such  possession,  use,  and 
control  by  the  master  of  the  premises 
where  he  puts  his  servants  at  work  for 
him;  and,  speaking  generally,  his  duty 
to  use  due  care  to  make  and  keep  such 
place  reasonably  safe  flows  from,  and  is 
measured  by,  such  possession,  use,  and 
control.  Just  as  the  master's  liability  for 
the  acts  of  his  servants  while  engaged 
in  his  business  is  based  upon  his  power 
to  control  them,  so  his  duty  to  provide 
reasonably  safe  premises  is  founded  es- 
sentially upon  his  occupation,  use,  and 
control  of  such  premises.  This  being 
the  reason  of  the  rule,  when  the  reason 
does  not  exist  the  rule  is  inapplicable. 
If  an  employer  sends  his  servant  to 
a  distant  place,  by  rail,  to  do  a  piece 
of  work  on  the  premises  of  B.,  it  would 
hardly  be  contended,  in  the  absence  of 
a  special  agreement  to  that  effect,  that 
the  master  would  be  responsible  to  the 
servant  for  the  negligence  of  the  trans- 
portation company  in  failing  to  carry 
the  servant  safely,  or  for  the  negligence 
of  B.  in  failing  to  keep  his  premises  in 
a.  reasonably  safe  condition.  In  the 
case  supposed,  the  servant,  both  while 
being  carried  and  while  at  work  on  B.'s 
premises,  is  at  work  for  his  master,  and 
the  railroad  car  and  the  premises  of  B. 
are  places  where  he  is  directed  to  and 
does  perform  work  for  his  master,  and 
yet  the  master,  as  master  merely,  would 
be  under  no  duty  to  use  reasonable  care 
to  make  such  places  reasonably  safe. 
The  law,  in  such  cases,  reads  no  such 
duty  into  the  contract  of  hiring.  If  the 
master  assumes  possession  and  control 
of  the  premises  of  B.,  with  his  consent, 
even  temporarily,  for  the  purpose  of  do- 
ing the  work  there,  the  result  might  be 
different.  Such  a  case  might  be,  under 
certain  circumstances,  within  the  rea- 
son   of  the    rule.     Ordinarily,  however. 


we  think  the  law  reads  such  a  duty  on 
the  part  of  the  master  towards  the  serv- 
ant into  the  contract  of  hiring  only 
with  reference  to  premises  used,  occu- 
pied, or  controlled  by  the  master.  If 
this  were  not  so,  the  duty  and  liability 
of  the  master  would  be  very  burden- 
some. He  would  be,  in  effect,  frequent- 
ly made  responsible  for  the  negligence 
of  third  parties  with  reference  to  prem- 
ises he  had  never  seen,  and  about  the 
condition  of  which  he  knew,  and  per- 
haps could  know,  nothing.  The  mer- 
chant would,  in  effect,  be  liable  to  his 
clerk  for  the  negligence  of  the  customer 
with  respect  to  the  safety  of  the  prem- 
ises upon  which  the  clerk  goes  to  de- 
liver his  master's  goods,  and  the  mas- 
ter plumber  or  carpenter  to  his  work- 
man for  the  negligence  of  the  house- 
holder upon  whose  premises  he  sends 
the  workman,  simply  to  make  some 
slight  repairs.  In  all  such  cases  the 
servant,  if  injured,  without  fault  on  his 
part,  by  the  negligent  failure  of  the 
owner  or  occupier  of  the  premises  to 
keep  them  in  a  reasonably  safe  condi- 
tion, has  his  remedy  against  such  owner 
or  occupier,  and,  in  the  absence  of  some 
agreement  to  that  effect,  has  none 
against  the  master." 

A  master  who  sends  his  servants  to 
construct  an  elevator  in  a  building 
which  is  in  process  of  construction  is 
not  liable  for  an  injury  caused  by  the 
unsafe  condition  of  a  scaffold,  in  the 
construction  of  which  he  had  no  part. 
Whallon  v.  Sprdgue  Eleotrio  Elevator 
Go.  (1896)  1  App.  Div.  264,  37  N.  Y. 
Supp.  174.  The  court  laid  it  down  that 
the  rule  which  requires  the  master  to 
provide  the  servant  a  reasonably  safe 
place  to  do  his  work  only  applies  where 
the  place  is  either  under  the  control  of 
the  master,  or,  in  the  ordinary  conduct 
of  the  work,  should  have  been  under  his 
control,  and  proceeded  as  follows:  "In 
a  factory,  a  mill,  a  shop,  or  even  a  mine 
or  excavation  occupied  or  worked  by 
the  master,  it  is  his  duty  to  take  rea- 
sonable care  that  the  place  is  secure  and 
safe  for  his  servant;  and  the  servant 
has  the  right  to  assume  that  the  master 
has  discharged  his  duty  in  that  respect. 
But  where  the  master  sends  his  work- 
men to  work  on  the  premises  or  prop- 
erty of  others,  it  cannot  be  said  to  be 
his  duty  to  provide  a  safe  place  for  the 
servant,  for  the  place  is  not  in  any  way 
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work.-  In  others,  the  defendant  was  the  licensee  of  a  railway,  and 
using  it  jointly  with  the  owner  for  the  running  of  trains.^  In  others, 
the  defendant  was  the  owner  of  premises  over  which  a  railway  com- 
pany had  constructed  a  siding,  the  operation  and  maintenance  of 


provided  by  the  master.  I  cannot  find 
any  reported  decision  in  which  it  has 
been  attempted  to  enforce  liability  in 
such  a  case.  The  defendant  here  had 
no  share  in  the  construction  of  the 
building,  save  to  erect  the  elevators. 
Its  implied  license  on  the  premises  was 
confined  to  such  parts  as  were  necessary 
for  it  to  occupy  in  the  work  or  in  ob- 
taining access  thereto,,  but  it  had  no 
control  over  nor  was  it  responsible  for 
the  condition  of  the  building.  The 
learned  counsel  for  the  respondent  con- 
cedes that  the  defendant  could  not  have 
been  held  liable  for  any  defect  in  the 
permanent  structure,  but  insists  that 
there  is  a  distinction  to  be  made  be- 
tween what  is  permanent  and  what  is 
temporary.  We  believe  that  this  dis- 
tinction may  be  well  founded,  but  the 
necessary  result  of  such  a  distinction  is 
that  what  is  temporary  must  be  consid- 
ered as  an  'appliance/  and  only  what  is 
permanent  as  a  'place.'  This  seems  to 
be  the  basis  of  the  decision  in  Butler  v. 
Townsend  (1891)  126  N.  Y.  105,  26  N. 
E.  1017,  where  it  was  held  that  a  stag- 
ing on  which  calkers  stood  while  at 
work  on  a  vessel  was  not  a  'place'  but 
an  'appliance,'  by  means  of  which  the 
work  was  to  be  done."  (This  distinc- 
tion, however,  seems  to  be  wholly  im- 
material, as  the  master  is  just  as  much 
under  a  duty  to  use  care  in  regsurd  to 
appliances  as  in  regard  to  the  place  of 
work.)  This  case  was  followed  by  Wit- 
tenberg V.  Fricderich  (1896)  8  App. 
Div.  433,  40  N.  Y.  Supp.  895,  a  ease  in- 
volving similar  facts. 

In  Hughes  v.  Leonard  (1901)  199  Pa. 
123,  48  Atl.  862,  plaintiff  was  employed 
by  the  defendants,  who  were  contract- 
ing wharf  and  bridge  builders,  to  work 
on  their  pile  driver  in  constructing  a 
certain  pier.  The  defendants  had  pur- 
chased the  piles  from  T.,  who  had 
agreed  to  bring  them  to  the  place  in 
his  own  vessel,  and  deliver  them  over 
the  side.  While  plaintiff  was  on  T.'s 
boat,  assisting  in  unloading  the  piles 
under  direction  of  defendants'  foreman, 
a  short  guy  rope,  part  of  the  tackle  of 
the  vessel,  broke,  allowing  the  boom  to 
swing  around  and  tighten  another  rope 
attached  to  it,  which  drew  plaintiff  into 
the   hold   of  the   vessel,   injuring  him. 


The  extremely  improbable  character  of 
the  event  which  caused  the  injury  was 
emphasized  by  the  court,  but  it  is  not 
apparent  that  the  decision  is  to  any  ex- 
tent based  upon  this  circumstance. 

A  person  who  contracts  to  do  a  por- 
tion of  the  work  on  a  building  in 
course  of  erection  is  not  bound  to 
have  the  building  in  such  a  con- 
dition that  employees  can  wander 
through  it  in  the  darkness,  away  from 
the  regular  passageway,  without  risk  of 
falling.  Nor  is  it  his  duty  to  maintain 
artificial  lights  for  those  who  should 
choose  to  attempt  to  go  through  after 
nightfall.  Murphy  v.  Greeley  (1888) 
146  Mass.  196,  15  N.  E.  654.  An  auc- 
tioneer selling  goods  on  the  premises  of 
a  stranger  is  not  responsible  to  his  serv- 
ants for  the  safety  of  those  premises, 
nor  for  the  sufiiciency  of  the  appliances 
for  bringing  forward  and  removing  the 
goods  which  are  to  be  sold.  Nelson  v. 
Scott  (1892)  19  Sc.  Sess.  Cas.  4th  se- 
ries, 425  (elevator  gave  way).  To 
same  eifeot,  see  also  Euglies  v.  Maiden 
d  M.  Gaslight  Go.  (1897)  168  Mass. 
395,  47  N.  E.  125  (note  9,  infra); 
Dixon  V.  Western  V.  Teleg.  Co.  (1895) 
71  Fed.  143  (note  9,  infra)  ;  Moynihan 
V.  King's  Windsor  Cement  Dry  Mortar 
Co.  (1897)  168  Mass.  450,  47  N.  E.  425 
(note  10,  infra)  ;  Regan  v.  Donovan 
(1893)  159  Mass.  1,  33  N.  E.  702  (note 
10,  infra). 

^The  location  of  a  street  railway  be- 
ing fixed  by  the  municipal  authorities, 
the  company  cannot  be  charged  with 
negligence  in  allowing  a  tree  to  remain 
dangerously  near  the  track,  unless  it 
had  the  right  to  remove  the  tree.  Hall 
V.  Wakefield  &  8.  Street  R.  Co.  (1901) 
178  Mass.  98,  59  N.  E.  668. 

°  The  nonliability  of  the  licensee  com- 
pany has  been  held  a  bar  to  the  action, 
even  where  there  was  a  statute  making 
a  railroad  company  liable  to  be  sued  as 
a  corporation  in  any  county  through 
which  the  road  runs,  for  any  cause  of 
action  to  which  it  might  become  liable 
thereafter.  Galloway  v.  Western  d  A. 
R.  Go.  (1876)  57  Ga.  512,  construing 
Georgia  act  of  1870  relative  to  the  de- 
fendant company.  See  also  Dunlap  v. 
Richmond  &  D.  R.  Co.  (1888)  81  Ga. 
136,  7  S.  E.  283  (note  11,  imfra). 
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which  remained  entirely  under  its  control.*  In  others,  the  defendant 
was  the  tenant  of  a  portion  of  a  building.^  In  others,  the  distinction 
relied  upon  was  that  the  thing  which  caused  the  injury  was  an  article 
t.o  be  handled,  and  not  an  appliance  with  which  to  do  work.® 

In  two  of  the  cases  already  referred  to  it  seems  to  be  considered 
that  the  inability  of  the  servant  to  maintain  the  action  is  also  dedu- 
cible  through  a  line  of  reasoning  of  which  the  basis  is  his  comprehen- 
sion of  the  situation,  and  presumable  acceptance  of  the  risks  to  which 
it  exposes  him.'^     And  in  the  case  cited  below  this  consideration  is 

*  In  Scotland  it  has  been  held  that  and  cables,  and  the  trestle  with  its 
the  fact  that  a  siding  which  is  the  tracks  and  bins.  By  means  of  these 
property  of  a  railway  company  passes  the  cars  received  were  handled  and  un- 
through  the  premises  of  a  steel  com-  loaded.  The  duty  of  making  them  rea- 
pany,  and  is  used  for  the  transit  of  the  sonably  safe  and  suitable,  and  of  so 
cars  which  convey  materials  to  and  maintaining  them,  was  primary  and  im- 
from  those  premises,  does  not  cast  upon  perative,  and  one  which  could  not  be 
the  steel  company  a  resulting  duty  to-  delegated  by  an  employer  except  at  his 
wards  its  employees  to  supervise  and  peril.  This  duty,  however,  did  not  ex- 
examine  the  proceedings  of  the  railway  tend  to  the  thing  received  and  to  be 
company  in  regard  to  the  maintenance  handled  by  means  of  their  machinery 
of  the  siding  and  the  management  of  and  appliances.  They  did  not  furnish 
the  cars  thereon.  Smyth  v.  Caledonian  that;  it  was  not  a  part  of  their  plant. 
R.  Go.  (1807)  24  So.  Sess.  Cas.  4th  se-  It  was  the  thing  to  be  operated  upon  by 
ries,  488  (servant  of  steel  company  was  their  employees  with  the  aid  of  their 
injured  by  a  derailment  due  to  a  defect-  machinery.  It  was  manifestly  negli- 
ive  switch ) .  gent  to   place  the   ear,   in   its  defective 

"  The  testimony  of  an  employer  in  an  condition,  on  the  trestle,  but  the  negli- 
action  by  an  employee  for  personal  in-  genee  was  that  of  a  fellow  servant,  for 
juries,  that  the  owner  of  the  building  which  the  employers  were  not  liable." 
furnished  the  motive  power  operating  Anderson  v.  Oliver  (1890)  138  Pa.  156, 
the  coo-wheel  by  which  plaintiff  was  in-  20  Atl.  981,  was  cited,  where  it  was 
jured,  and  that  the  defendant  had  noth-  held  that  a  laborer  at  a  furnace,  who, 
ing  to  do  with  the  covering  of  the  wheel  while  unloading  a  railroad  car  in  the 
which  is  claimed  to  have  been  defective,  course  of  his  employment,  was  injured 
is  admissible.  Havlin  v.  Krulish  (1899)  in  consequence  of  a  defective  brake 
26  Misc.  381,  56  N.  Y.  Supp.  275,  Re-  thereon,  the  ear  being  owned  by  a  rail- 
versing  on  other  grounds  (1898)  25  road  company  and  having  been  deliv- 
Misc.  402,  54  N.  Y.  Supp.  1093.  ered  by  it  at  the  furnace  in  a  defective 

"  In  Rehm  v.  Pennsylvania  R.  Co.  condition,  cannot  recover  damages  for 
(1894)  164  Pa.  91,  30  Atl.  356,  the  such  injury  from  his  employer.  In  Mc- 
court  in  holding  that  a  coal  company  Mullen  v.  Carnegie  Bros.  (1893)  158 
is  not  liable  for  an  injury  to  an  em-  Pa.  518,  23  L.  R.  A.  448,  27  Atl.  1043, 
ployee  caused  by  defective  brakes  on  a  it  was  held  that  the  rule  requiring  the 
railroad  car  filled  with  coal  and  deliv-  inspection  of  foreign  cars  (see  §  170, 
ered  to  such  company,  on  the  ground  of  post)  does  not  apply  to  companies  or 
failure  to  furnish  the  employee  with  persons  on  whose  sidings  loaded  cars 
safe  machinery,  said:  "The  cars  were  are  delivered  for  the  purpose  of  permit- 
the  property  of  the  railroad  company  ting  the  owner  of  the  siding  to  unload 
that  delivered  the  coal.  They  were  not  the  freight.  Only  a  short  per  curiam 
a.  part  of  the  machinery  of  the  defend-  judgment  was  filed,  and  the  standpoint 
ants  used  in  their  business.  As  was  of  the  court  is  indicated  only  by  the 
said' by  the  learned  judge  in  granting  fact  that  the  case  was  cited  as  an  au- 
the  motion  for  a  nonsuit,  they  were  the  thority  for  the  one  last  mentioned, 
things  worked  upon,  not  the  things  Compare,  also.  Hardy  v.  Shedden  Co. 
worked  with.  The  machinery  and  ap-  cited  in  note  8,  infra. 
pliances  of  Scott  &  Co.  (plaintiff's  em-  'In  Whallon  v.  Sprague  Electric 
ployers)    were    the    stationary    engines  Elevator  Co.  (1896)  1  App.  Div.  264,  37 
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virtually  the  sole  rationale  of  the  decision.®  But  it  would  seem  that 
there  is  no  logical  ground  upon  which  it  can  be  maintained  that  this 
conception  should  be  treated  as  a  distinct  reason  for  denying  the  serv- 
ant's right  to  recover.  So  far  as  the  writer  is  aware,  it  has  never  been 
even  intimated,  much  less  decided,  in  actions  brought  against  stran- 
gers, that  the  applicability  of  the  fundamental  juristic  principle,  by 
which  the  existence  or  absence  of  the  power  of  control  becomes  the 
test  of  res^x/nsibility,  depends  upon  the  injured  person's  knowledge 
or  ignorance  of  the  fact  that  the  defendant  had  or  had  not  control 
of  the  conditions  whidi  caused  tlie  injury.  And  there  is  no  apparent 
reason  why  a  different  rule  in  this  respect  should  prevail  in  actions 
against  an  employer. 

The  language  used  in  some  of  the  cases  seems  to  be  susceptible,  if 
taken  literally,  of  the  construction  that  the  effect  of  the  theory  exem- 
plified in  the  rulings  so  far  noticed  is  entirely  to  absolve  the  master 


N.  Y.  Supp.  174,  the  court  said:  "The 
plaintiflF  knew  that  the  scaffold  was  not 
the  scaffold  of  his  master  or  provided 
by  him,  but  built  and  in  use  by  persons 
carrying  on  a  different  pait  of  the 
work.  He  made  inquiries  of  the  work- 
men whether  the  scaffold  was  safe,  and 
was  told  that  it  was.  He  was  not 
guilty  of  negligence  in  using  it,  under 
the  circumstances,  but  still,  in  working 
on  this  building,  which  he  knew  in  the 
main,  and  with  the  exception  of  a  small 
detail,  was  not  constructed  by  his  mas- 
ter, he  took  the  risk  of  danger  from 
such  construction.  These  were  the 
risks  of  his  employment."  In  Dixon  v. 
Western  V.  Teleg.  Co.  (1895)  71  Fed. 
143,  the  court  emphasized  the  fact  that, 
as  the  pole  did  not  belong  to  the  defend- 
ant, the  plaintiff  knew,  or  ought  to 
have  known,  that  its  maintenance  in  a 
state  of  reasonably  safe  repair  was  not 
a  duty  incumbent  on  his  employer,  and 
that  no  occasion  requiring  it  to  inspect 
the  pole  had  arisen,  or  could  arise  un- 
til the  moment  when  a  necessity  for  its 
casual  use  should  arise.  See  further, 
as  to  this  case,  note  6,  next  section. 

'  The  owner  of  a  truck  hired  for  use 
in  a  procession  is  not  under  an  implied 
obligation  to  his  employee,  whom  he 
sends  to  drive  it,  for  defects  in  a  super- 
structure built  upon  the  truck  by  the 
hirer,  when  the  driver  knew  who  built 
it,  and  had  no  reason  to  believe  that  his 
employer  had  taken  any  part  in  its  erec- 
tion or  supervision.  Hardy  v.  Shedden 
Co.  (1807)  37  L.  R.  A.  33,  24  C.  C.  A. 
261,  47    U.    S.  App.    362,  78    Fed.  610. 


The  court  argued  thus:  "It  is  well 
settled  that  a  master  is  under  an  im- 
plied obligation  to  the  servant  to  fur- 
nish him  a  reasonably  safe  place  in 
which  to  render  the  services  for  which 
he  is  employed;  but  this  obligation  is 
not  absolute,  and  circumstances  may 
vary  it.  Where  a  driver  is  employed 
to  drive  a  truck,  he  has  the  right  to  rely 
on  the  master  taking  due  care  to  give 
him  a  safe  truck  and  a  safe  seat  thereon 
upon  which  to  ride,  provided,  in  the  ex- 
ercise of  reasonable  care  on  his  part,  he 
does  not  discover  any  defect  himself. 
But  where,  in  the  course  of  the  em- 
ployment, the  acts  of  third  persons  not 
employed  by  the  master  may  increase 
the  danger  of  the  service,  and  these  acts 
and  their  character  are  under  the  eye  of 
the  servant,  and,  to  the  servant's  knowl- 
edge, are  not  under  the  supervision  of 
the  master,  we  do  not  think  the  master 
is  liable  if  injury  results  to  the  servant 
from  the  negligence  of  the  third  per- 
sons. For  instance,  where  a  servant  is 
directed  to  take  his  truck  to  a,  distant 
point,  and  from  there  obtain  a  load  of 
merchandise  to  be  put  on  by  the  serv- 
ants of  the  third  person,  and  the  mer- 
chandise is  loaded  so  carelessly  that  in 
the  return  journey  the  driver  suffers  an 
injury  from  the  defective  loading,  it 
seems  clear  to  us  that  he  cannot  hold 
his  master  liable  therefor.  This  is  the 
law,  because  it  is  reason.  Where  the 
servant  has  greater  opportunity  than 
the  master  to  know  and  observe  the 
probable  results  from  the  acts  of  the 
third  persons,  of  which  the  master,  to 
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even  from  the  duty  of  inspection.^  But,  apparently,  nothing  more  is 
meant  than  that  there  is  no  obligation  in  this  regard  unless  there  is 
something  to  indicate  the  existence  of  some  abnormal  danger.  It 
would  be  quite  contrary  to  general  principles  to  predicate  an  absence 
of  culpability  in  a  case  where  a  master,  who  had  observed  circum- 
stances calculated  to  induce  a  suspicion  that  an  instrumentality  was 
defective,  did  not  take  some  steps  to  ascertain  its  real  condition.^'*  A 
fortiori  is  it  impossible  for  the  master  to  escape  liability  where  he  bad 
actual  knowledge  of  a  specific  defect.  Under  tbe  general  principle  dis- 
cussed in  chapter  xvi.^  post,  the  possession  of  such  knowledge  raises, 
at  the  very  least,  a  specific  obligation  to  communicate  it  to  the  serv- 
ants, so  that  they  may  protect  themselves.-'^    And  if  the  circumstances 

the  knowledge  of  the  servant,  has  had  that  inspection  would  have  disclosed 
no  opportvinity  to  judge,  then  it  is  un-  anything  beyond  the  visible  facts,  and 
reasonable  to  hold  that,  with  respect  to  therefore  it  is  not  necessary  to  consider 
such  acts,  the  master  has  any  obliga-  whether  the  duty  of  inspection  existing 
tion  to  the  servant.  Of  course,  there  with  regard  to  cars  received  from  con- 
are  cases  where  the  circumstances  neo-  necting  lines  to  be  forwarded  on  a  rail- 
essarily  impose  on  the  master  the  duty  road  would  be  held  to  exist  in  such  a 
of  supervising  and  inspecting  the  work  case  as  this."  In  Dixon  v.  Western  U. 
of  third  persons  which  may  subject  the  Teleg.  Co.  (1895)  71  Fed.  143,  it  was 
servant  to  risk  and  danger.  Thus,  the  held  that  when,  in  the  course  of  the 
loading  of  cars  on  a  railway  line  is  us-  erection  of  a  telegraph  pole,  an  oeca- 
ually  inspected  by  a  railway  inspector  sion  arises  for  the  casual  and  sporadic 
before  it  is  received.  But  where  there  use  of  a  telephone  pole  belonging  to  an- 
is  no  such  inspection,  and  where,  in  the  other  company,  to  remove  an  obstruct- 
nature  of  things,  there  cannot  be,  the  ing  wire,  it  is  not  a  breach  of  the 
servant  cannot  hold  the  master  for  the  master's  duty  to  direct  an  employee  to 
work  of  third  persons."  climb    such    telephone    pole    without    a. 

°  In  Hughes  v.  Maiden  &  M.  Gaslight    previous    inspection   of   it   having   been 
Co.   (1897)   168  Mass.  395,  47  N.  E.  125,    made. 

plaintiff  was  injured  while  working  in  '°  The  fact  that  there  was  nothing  to 
a  trench  which  was  neither  dug  nor  show  that  an  inspection  was  required 
controlled  by  the  defendant.  The  court,  was  emphasized  in  one  decision,  in 
in  discussing  the  question  as  to  what  which  a  warehouseman  was  held  not  li- 
the plaintiff  had  a  right  to  expect  when  able  to  an  employee  injured  by  the  fall 
set  to  work  in  such  a  place,  said:  "He  of  a  swinging  stage,  while  removing 
had  not  a  right  to  expect  it  to  shore  the  freight  from  a  ship,  caused  by  the 
sides  of  the  trench,  or  to  make  it  safer  breaking  of  the  rope  used  to  support 
than  it  was,  because,  as  was  manifest,  one  end  of  a  platform  furnished,  in  ac- 
and  as  the  plaintiff  must  be  taken  to  cordance  with  the  usual  practice,  by  the 
have  known,  the  defendant  had  no  con-  captain  of  the  ship  (Moynihan  v. 
trol  over  the  trench.  He  had  a  right  to  King's  Windsor  Cement  Dry  Mortar  Co. 
expect  that,  if  the  defendant  knew  of  [1897]  168  Mass.  450,  47  N.  E.  425); 
any  danger  which  the  plaintiff  did  not  and  in  another,  where  recovery  was  de- 
know,  and  ought  not  to  be  assumed  to  nied  for  an  injury  caused  by  movable 
know,  it  would  inform  him.  But  no  steps  which  workmen  were  using  to  de- 
such  knowledge  on  the  part  of  the  de-  scend  into  a.  cellar  on  the  premises  of  a 
fendant  was  shown.  It  does  not  ap-  third  person  (Regan  v.  Donovan  [1893] 
pear  to  have  known  anything  except  159  Mass.  1,  33  N.  E.  702). 
what  was  visible  to  the  eye,  or  to  have  "  The  master's  ignorance  was  advert- 
been  able  or  bound  to  infer  from  what  ed  to  as  one  of  the  essential  prerequi- 
was  visible  anything  which  the  plain-  sites  of  a  successful  defense  in  a  case 
tiff  with  his  experience  was  not  equally  where  it  was  held  that  a  railroad  com- 
able  to  infer.  What  more  could  it  have  pany  in  sending  its  locomotive  engineer 
done?     There  is  no  reason  to  suppose   with  one  of  its  engines  to  haul  tempo- 
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are  such  that  a  "warning  is  not  sufficient  to  enable  the  servants  to  se- 
cure their  own  safety,  it  is  clearly  the  master's  duty  to  remove  them 
altogether  from  the  dangerous  environment.-'* 

It  is,  of  course,  not  denied  by  the  courts  whose  decisions  we  have 
been  considering,  that  a  master  may  sometimes  so  act  and  speak  as  to 
justify  the  inference  that  he  intended  to  make  himself  responsible 
for  the  condition  of  instrumentalities  not  owned  by  him.  Whether 
he  has  assumed  that  responsibility  is  a  mere  question  of  evidence.-'^ 


rarily  for  another  company,  was  not  li- 
able to  him  for  the  bad  condition  of  the 
track,  nor  for  want  of  adaptation  of  the 
engine  to  the  track.  Dunlap  v.  Rich- 
mond &  D.  R.  Co.  (1888)  81  Ga.  136, 
7  S.  E.  283  (demurrer  upheld).  The 
court  said:  "It  is  not  alleged  that  the 
employer  knew  either  of  the  bad  condi- 
tion, or  the  want  of  adaptation.  For 
aught  that  appears,  the  parties  were  on 
equal  terms  as  to  their  knowledge  or 
information  touching  both  these  mat- 
ters. Had  the  engineer  needed  infor- 
mation more  than  he  had,  he  should 
have  obtained  it  or  declined  to  go.  The 
question  is,  whether  he  had  a  right  to 
take  for  granted,  as  against  his  em- 
ployer, that  the  track  of  the  other  com- 
pany was  not  defective,  but  in  a  fit  con- 
dition to  be  used  under  this  particular 
engine  with  safety.  Did  the  employer 
owe  to  him  the  diligence  of  seeing  that 
this  was  so,  before  requesting  him  to 
go,  and  accepting  his  consent  to  do  so? 
The  employer  could  not,  by  authority  of 
the  contract,  order  him  to  go,  for  the 
duty  of  going  was  not  embraced  in  the 
contract  of  employment.  Had  he  ob- 
jected, and  been  discharged  for  it,  his 
wages  for  the  unexpired  month  would 
have  gone  on  notwithstanding.  We 
thing  the  case  is  much  like  that  of  a 
farmer  sending  his  hired  man  to  plow 
for  a  neighbor  a  few  days.  If  the 
neighbor's  field  is  not  safe,  has  sink 
holes  in  it,  for  instance,  or  the  plow  is 
not  adapted  to  the  soil,  and  from  one  or 
both  of  these  causes  the  hired  man  is 
injured,  his  employer,  it  seems  to  us, 
would  not  be  to  blame,  and  would  not 
be  responsible  unless  he  knew  the  facts 
which  exposed  his  servant  to  unusual 
peril,  and  concealed  his  knowledge,  or 
failed  to  communicate  it." 

"  Although  a  contractor  was  not  re- 
quired by  his  contract  to  lay  the  bot- 
tom for  foundation  walls,  yet,  where  he 
knew,  or  the  conditions  were  such  that 
he  should  have  known,  that  the  bottom 
laid  was  insufficient  for  the  erection  of 


the  walls  thereon,  he  may  not  negli- 
gently proceed  with  the  work,  and  es- 
cape liability,  as  against  an  employee, 
for  injuries  caused  by  the  fall  of  the 
walls  due  to  such  insufficient  bottom. 
Cochran  v.  Sess  (1900)  49  App.  Div. 
223,  62  N.  Y.  Supp.  1088. 

"In  ClMnnon  v.  Sanford  Go.  (1898) 
70  Conn.  573,  41  L.  R,  A.  200,  40  Atl. 
462  (already  mentioned  in  note  I, 
supra),  a  plasterer  had  been  sent  by  his 
employer  to  do  some  ornamental  work 
in  a  church.  When  he  arrived,  a  solid 
scaffold  had  for  some  time  been  in  place 
and  used  by  the  employees  of  the  con- 
tractor for  the  erection  of  the  building, 
and  during  the  conversation  which 
plaintiff  had  had  with  the  defendant  be- 
fore starting,  the  latter,  in  reply  to  a 
statement  of  the  former  that  he  knew 
nothing  about  working  on  staging,  and 
knew  nothing  about  building  it,  assured 
him  that  the  scaffold  would  be  entirely 
safe.  The  plaintiff  found  that  the  scaf- 
fold already  built  was  not  high  enough 
for  his  purpose,  and  requested  the  con- 
tractor to  make  an  addition  to  it.  This 
was  done  by  a  servant  of  the  contractor, 
and  the  new  piece  of  staging  gave  way 
under  the  plaintiff.  The  defendant  was 
held  not  to  be  liable.  Tiie  court,  after 
referring  to  the  principle  that  a  master 
must  use  due  care  to  provide  a  safe 
place  of  work,  said:  "If  the  defendant 
specially  assumed  any  such  duty,  that 
was  a  fact  to  be  found  by  the  trial 
court,  either  expressly  or  by  necessary 
implication.  It  is  not  found  expressly 
nor  by  necessary  implication.  The 
question  on  this  part  of  the  ease  is 
whether,  if  no  such  duty  rested  upon 
the  defendant  by  law,  the  facts  found 
warrant  the  conclusion,  as  matter  of 
law,  that  it  assumed  such  a  duty.  The 
strongest  thing  in  the  finding  in  favor 
of  such  a  conclusion  is  the  fact  that  the 
defendant  assured  the  plaintiff  that  the 
staging  would  be  entirely  safe;  but  this 
fact,  taken  either  alone  or  with  the 
other  facts  found,  clearly  does  not  war- 
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171.  Employer  held  to  be  liable. —  The  servant's  right  to  recover 
has  frequently  been  affirmed  in  cases  which  involve  circumstances 
which  are  either  identical  Avith,  or  not  essentially  dissimilar  from, 
those  mentioned  in  the  preceding  section.  The  broad  ground  relied 
upon  is  simply  that,  as  between  a  servant  and  his  employer,  all  ap- 
pliances which  he  is  authorized  or  directed  to  use  ought,  in  fairness, 
to  be  placed  upon  the  same  footing  as  those  which  actually  belong  to 
the  employer.  In  other  words,  the  owner  of  the  appliance  and  his 
servants  are,  for  the  purpose  of  determining  the  injured  person's  right 
of  action,  treated  as  being  constructively  the  agents  of  that  person's 
employer  for  the  performance  of  a  non-delegable  duty  incumbent  on 
the  latter.  The  mere  fact  that  the  employer,  having  no  control  over 
the  appliance,  is  unable  to  remedy  defective  conditions  is,  in  this 
point  of  view,  manifestly  insufficient  to  absolve  him,  since  he  always 
has  it  in  his  power  to  safeguard  his  servants  by  refraining  from  giv- 
ing them  orders  which  will  put  them  in  a  position  where  their  safety 
will  be  imperiled  by  those  conditions.-^  See  §  114,  ante.  It  will  be 
observed  that,  in  some  of  the  cases  cited,  the  facts  in  evidence  were 
such  as  to  bring  them  very  close  to  those  discussed  in  the  next  section. 
Indeed,  if  the  existence  or  absence  of  a  power  of  control  had  not 
been  treated  as  the  differentiating  factor  by  the  courts  whose  decisions 
are  cited  in  the  last  section,  it  would  seem  not  unreasonable  to  take 
the  position  that,  in  all  cases  of  this  type,  the  employer  adopts,  sub 
modo,  the  appliances  as  a  part  of  his  own  plant. 

Some  of  the  decisions  in  the  servant's  favor  relate  to  the  condition 
of  appliances  belonging  to  another  employer  doing  work  upon  the 
same  premises.^    In  others,  the  injury  was  caused  by  the  condition  of 

rant  any  such  conclusion,  aB  matter  of  Rap.  Jud.  Quebec,  13  C.  S.  22,  cited  in 

law.     The   assurance   was   given  at  the  next  note. 

very  time  that  the  defendant  told  the  '  Where  the  remodeling  of  a  bridge 
plaintiff  about  the  strong  staging  that  is  being  carried  out  partly  by  its  owner 
had  been  already  erected  and  in  use  in  and  partly  by  an  independent  contract- 
the  building,  and  at  the  very  time  when  or,  and,  in  the  course  of  the  work,  the 
plaintiflf  was  informed  that  Caulfield,  tools  or  appliances  both  of  the  owner 
and  not  the  defend.int,  was  to  'see'  to  and  the  contractor  are  used  by  the  serv- 
the  staging.  What  the  defendant  said  ants  of  each  of  them  as  occasion  re- 
to  the  plaintiff,  as  detailed  in  the  find-  quires,  the  owner  of  the  bridge  is  liable 
ing,  falls  far  short  of  an  agreement  to  for  an  injury  received  by  one  of  his 
be  responsible  for  the  staging  already  servants  by  reason  of  the  breaking  of  a 
built,  or  to  be  built,  by  Caulfield  or  his  defective  chain  belonging  to  the  con- 
servants.  The  most  that  can  be  said  tractor.  Corinfjton  rf-  0.  Bridge  Co.  v. 
about  the  finding  upon  this  point  is  Goodnight  (1901)  22  Ky.  L.  Rep.  1242, 
that  it  contains  evidential  facts  tendin;;  60  S.  W.  415.  An  instruction  that, 
to  prove  such  an  agreement,  but  such  where  a  master  allowed  an  independent 
facts  do  not,  as  matter  of  law,  consti-  contractor  to  erect  appliances  on  his 
tute  such  an  agreement."  premises  for  the  use  of  the  contractor, 
*  See  St.  Ar)iavd  v.  GUson  (1898)  and  the  master  adopted  and  used  sncl4 
YoJ.  I.  M.  &  S—H, 
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the  track  of  a  railway  on  which  trains  were  operated  by  a  licensee 
company.^  In  others,  the  defendant  was  a  railway  company  which 
had  constructed  a  siding  over  the  premises  of  another  person,  and  the 

injury  was  caused  by  some  object  above  or  near  it.*  In  others,  the 
plaintiff's  employer  was  a  railway  company  operating  trains  over  a 

appliances     himself,    or    acquiesced     in  pany  under  its  direction  or  for  its  ben- 

their  use  by  his  servants  while  engaged  efit  owes  it  as  a  duty  to  such  employees 

in  his  work,  he  was  as  responsible  for  to  see  that  such  road  is  not  in  a  condi- 

his  servants'  safety  as  if  he  had  erected  tion  which  will  unnecessarily  endanger 

the    appliances     himself,    was     proper,  their  lives  or  limbs.     To  the  same  effect 

without    submitting    to    the    jury    that  are  Detwer  &  R.  G.  R.  Co.  v.  Sullivan 

such   acquiescence   must   have   been   for  (1895)  21  Colo.  302,  41  Pao.  .501;  Story 

such  a  period  of  time  as  would  indicate  v.  Concord  d  M.  R.  Go.    (1900)    70  N. 

an   adoption   by   the   master,   since   the  H.  364,  48  Atl.  288;   Gillin  v.  Patten  S 

word    "acquiesced"    was    used    by    the  S.  R.  Go.   (1899)   93  Me.  80,  44  Atl.  361 

court  in    the    sense  of  "being    satisfied  (doctrine  assumed)  ;  Smith  v.  Memphis 

with,"    and     such    acquiescence     would  &    L.  R.  Go.    (1883)     18    Fed.  304     (in 

amount  to  an  adoption.     Rinake  v.  Vic-  charge     to    jury).     In   the     last-named 

tor  Mfg.  Co.   (1900)   58  S.  C.  360,  36  S.  case  the  track  was  used  by  the  plain- 

E.  700.     On  the  first  appeal  of  this  case  tiff's  employer  under  a  contract  which 

it  was  held  that  a  nonsuit  should  not  be  bound  it  to  pay  a  part  of  the  expenses 

granted  in  an  action  by  a  night  watch-  of    maintenance.     But  it    does  not    ap- 

man    against    the    company    employing  pear    that    this    circumstance    was    re- 

him,  to  recover  for  injuries  sustained  in  garded,  or  should  be  regarded,  as  a  dif- 

falling  from  a.  wing  to  a  gangway  lead-  ferentiating  factor.     In  another  case  it 

ing  from  the  ground  to  the  second  story  was  contended  that  the  licensee  company 

of  one  of  its  buildings,  where  there  was  impliedly  contracted  that  the   servants 

evidence   that,   although   the   wing   had  of  the    licensor  would    observe    strictly 

been  constructed  by  an  independent  con-  the    rules  adopted    to  secure    safety  in 

tractor,   it  had  been  used  by  the  com-  the  running  of  trains  over  the  common 

pany's  employees,  to  the  knowledge  of  road.     But     the    court     declared    that 

its  president.     A  contractor  is  liable  to  there  was  no  warrant  for  such  a  theory, 

his  own  employees  for  defects  in  a  scaf-  either   in  law   or   in   any  consideration 

fold  erected  by  another  contractor  en-  that  concerns  the  public  welfare.    Clark 

gaged  on  the  same  building,  for  the  use  v.  Chicago,  B.  d  Q.  R.  Go.  (1879)  92  111. 

of  the  latter's   employees.     McBeath  v.  43. 

Raicle  (1901)  93  111.  App.  212.  An  *  Where  a  switch  track  runs  under 
employer  who  puts  an  employee  to  work-  the  sheds  of  a  brick  kiln,  the  railroad 
upon  a  barge,  exposed  to  jets  of  scald-  company,  though  not  owning  the  shed, 
ing  water  and  steam,  is  liable  for  in-  owes  its  employees  the  duty  of  seeing 
jury  occurring  thereby  to  the  servant,  that  it  is  in  a  reasonably  safe  condition, 
where  it  could  have  been  prevented  by  and  is  liable  to  a  brakeman  on  whom 
the  use  of  a  shield  or  conducting  pipe,  the  roof  of  the  shed  fell  by  its  own 
as,  although  he  had  no  control  over  the  weight,  while  he  was  coupling  cars 
steamer,  if  the  persons  in  command  re-  thereunder.  Doyle  v.  Toledo,  8.  d  M. 
fused  to  put  up  such  shield  or  pipe,  the  R.  Go.  (1901;  Mich.)  54  L.  R.  A.  461, 
employer  could  have  refused  to  do  the  86  N.  W.  524.  Where  a  railway  trans- 
work.  St.  Arnaud  v.  Gibson  (1898)  fer  company  operates  a  spur  track  for 
Rap.  Jud.  Quebec,  13  C.  S.  22.  the  purpose  of  switching  cars  to  and 
'  In  Wisconsin  C.  R.  Go.  v.  Ross  from  a  mill,  steps  leading  down  from  a 
(1892)  142  111.  9,  31  N.  E.  412,  the  po-  platform  at  the  mill  to  the  track  are, 
sition  was  distinctly  taken  that  where  as  regards  a  train  hand  who  has  ooca- 
the  employee  of  a  railway  company  is  sion  to  stand  on  them  in  the  course  of 
directed  to  use  the  road  of  another  his  duties,  a  part  of  the  company's  In- 
company  in  the  business  of  his  employ-  strumentalities,  which  it  is  bound  to 
er,  he  lias  the  right  to  treat  such  road  keep  in  safe  condition,  irrespective  of 
as  the  road  of  the  company  employing  the  question  of  ownership.  Harding  v. 
him;  and  every  company  whose  em-  Railicay  Transfer  Co.  (1900)  80  Minn, 
ployees   use   the   road   of  another   com-  504,    83  JJ.  y^.  395, 
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private  siding  which  proved  to  be  defective.^  In  others,  the  employer 
was  a  company  licensed  to  use,  for  the  support  of  its  wires,  the  poles 
erected  by  another  company  for  the  same  purpose.^ 

The  defendant's  liability  is,  in  one  of  the  cases  cited,  apparently 
based,  in  part  at  least,  upon  the  servant's  presumed  ignorance  of  the 
fact  that  the  instrumentality  in  question  did  not  belong  to  his  em- 
ployer.'^  But  there  seems  to  be  no  rational  principle  uix)n  which  it 
can  be  maintained  in  this  instance,  any  more  than  under  the  theory 
which  exempts  the  employer  from  liability  (see  last  section),  that 
the  servant's  knowledge  or  ignorance  of  the  actual  ownership  can  af- 
fect his  rights  either  favorably  or  unfavorably.* 

The  present  writer  ventures  to  express  the  opinion  that  the  deci- 
sions which  declare  the  master  to  ho  liable  in  cases  of  this  type  are 
more  consistent  than  the  others  with  those  general  conceptions  of  pub- 


'  That  a  railway  company  is  not  enti- 
tled to  send  its  servants  on  private  sid- 
ings for  their  usual  work,  without  mak- 
ing proper  efforts  to  provide  for  their 
safety,  was  laid  down  in  Grand  Trunlc 
R.  Go.  V.  Tennant  (1895)  14  C.  C.  A. 
190,  21  U.  S.  App.  682,  66  Fed.  922. 
(See  note  7.)  In  Stetler  v.  Chicago 
&  N.  W.  R.  Co.  (1879)  46  Wis.  497,  1 
N.  W.  112,  the  court  considered  that  the 
rule  by  which  one  railroad  company  us- 
ing the  tracks  of  another  for  the  pur- 
poses of  its  business  should  be  respon- 
sible to  passengers  and  owjiers  of  prop- 
erty by  reason  of  the  defective  condition 
of  such  tracks  should  apply  between  the 
railroad  company  and  its  employees. 
Here,  the  injury  was  received  on  a  spur 
track  on  which  the  defendant  delivered 
goods  to  the  owner.  It  was  held  to  be 
immaterial  that  a,  state  statute  re- 
quired the  delivery  of  goods  at  their 
destination  over  tracks  not  belonging  to 
the  carrier. 

"  A  telephone  company  which,  under 
a  license  from  another  company,  strings 
its  wires  on  the  poles  of  the  latter  is 
bound  to  see  that  they  are  in  such  a 
condition  that  its  linemen  can  ascend 
them  safely.  McGuire  v.  Bell  Teleph. 
Co.  (1901)  167  N.  Y.  208,  52  L.  R.  A. 
437,  00  N.  E.  433,  Affirming  (1900)  52 
App.  Div.  635,  66  N.  Y.  Supp.  1137. 
See  also  San  Antonio  Edison  Co.  v.  Dix- 
on (1897)  17  Tex.  Civ.  App.  320,  42  S. 
W.  1009,  where  a  similar  doctrine  was 
enunciated  in  regard  to  the  duty  of  an 
electric  railway  company  which  was 
using  the  poles  of  another  company. 
The  court  remarked  that  the  defendant 
was  bound  either  to  inspect  the  poles, 


or  get  the  other  company  to  do  it.  Dix- 
on V.  We.ilern  V.  Teleg.  Co.  (1895)  68 
Fed.  030  (see  notes  7  and  9  to  preceding 
section),  was  distinguished  on  the 
ground  that  there  the  pole  was  not  a 
structure  on  which  the  plaintiff's  work 
had  to  be  done,  and  that,  as  he  ascended 
it  for  the  purpose  of  removing  a  wire 
which  obstructed  the  erection  of  a  pole 
which  he  was  helping  to  set  up,  his  as- 
cent was  merely  an  incident  of  his  work. 
This  ground  of  differentiation,  however, 
seems  inadequate,  except  in  so  far  as 
it  bears  on  the  questions  whether  the 
servant  acted  on  his  own  responsibility, 
or  whether  the  master  was  bound  to  an- 
ticipate such  a  use  of  the  pole. 

'  Grand  Trunlc  R.  Co.  v.  Tennant 
(1895)  14  C.  C.  A.  190,  21  U.  S.  App. 
082,  66  Fed.  922,  where  it  was  laid 
down  that  a  railroad  train  hand  em- 
ployed in  a  branch  of  the  service  where 
no  duty  calls  upon  him  to  ascertain  the 
limits  of  the  company's  road  has  a  right 
to  assume  that  any  track  upon  which  he 
is  ordinarily  sent  in  the  performance  of 
his  duty,  physically  connected  with  the 
company's  main  line,  is  a  part  of  its 
system,  and  he  is  entitled  to  the  usual 
care  and  protection  of  the  company 
while  running  over  it. 

'  In  a  very  recent  case  it  has  been  ex- 
pressly denied  that  the  servant  forfeits 
his  right  of  action  merely  because  he 
knew  that  the  track  over  which  his  em- 
ployer's trains  were  running  belonged 
to  another  company,  which  was  bound 
to  keep  it  in  good  repair.  Story  v.  Con- 
cord &  M.  R.  Co.  (1900)  70  N.  H.  364, 
48  Atl.  288. 
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lie  policy  which  are  the  ultimate  foundation  of  his  ohligations  to  his 
servants.  In  many,  perhaps  most,  instances  there  is  no  real  ground 
for  contending  that  his  want  of  control  over  an  instrumentality  con- 
stitutes a  serious  obstacle  to  his  obtaining  sufficient  knowledge  of  its 
condition  to  enable  him  to  see  wliether  it  will  unduly  endanger  his 
servants  or  not,  and  there  ^vould,  therefore,  be  no  hardship  or  injustice 
in  requiring  him  to  malte  such  investigations  as  may  be  necessary  for 
that  purpose.  Even  where  an  adequate  examination  by  his  own  em- 
ployees is  practically  impossible, — as,  where  the  injury  was  caused 
by  defects  in  the  track  of  a  railway  not  belonging  to  him, — it  seems 
not  an  unreasonable  application  of  the  doctrine  of  non-delegable  du- 
ties to  treat  the  servants  of  the  owner  as  his  agents.  If  he  desires  to 
protect  himself  from  the  consequences  of  the  negligence  of  persons 
not  in  his  service,  or  under  his  supervision,  it  is  easy  for  him  to  do  so 
by  making  specific  arrangements  with  their  master  for  indemnifica- 
tion in  the  event  of  his  being  obliged  to  pay  damages.  To  relegate 
the  servant  to  his  action  against  the  party  who  owns  the  instrumental- 
ity must,  in  many  cases,  be  productive  of  serious  inconvenience,  and 
will  occasionally  deprive  him  of  all  remedy." 

172.  Instrumentalities  not  owned  by  the  employer,  but  controlled  by 
him,  and  used  by  him  as  a  part  of  his  plant. —  Both  on  principle  and 
authority  it  is  clear  that  a  master  is  answerable  for  defects  in  any  in- 
strumentalities which  he  has  temporarily  taken  over  from  the  owner 
and  made  a  part  of  his  own  plant.  In  such  cases  the  elements  of  pos- 
session and  the  exercise  of  control  are  decisive.  Manifestly,  no  dis- 
tinction can  logically  be  based  upon  the  bare  circumstance  that  he  has 
a  merely  qualified  right  of  property  in  them.  So  far  as  regards  his 
obligations  to  his  servants,  he  must  be  considered  as  the  owner  pro 
tempore.  This  principle  is  applicable  whether  he  has  borrowed  the 
appliance  in  qiiestion,-*^    or  has  hired   it  for   a   specific  considera- 

°  In  the  note  in  Cleveland,  G.  G.  &  St.  N.  E.  668  —  it  seems  very  questionable 
L.  R.  Co.  \.  Berry  (1899;  Ind.)  46  L.  R.  whether  the  servant  could  have  re- 
A.  pp.33  et  seg.,  and  an  article  published  covered  against  the  party  actually  re- 
in the  Law  Quarterly  Review  for  April,  sponsible  for  the  dangerous  position  of 
1900,  and  in  the  Canada  Law  Journal  the  injuriou.s  object, 
for  the  same  month,  the  present  writer  '■Vincent  v.  Alden  (1901)  62  App. 
has  collected  a  number  of  eases  which  Div.  558,  71  N.  Y.  Supp.  149;  Spauld- 
show  how  very  arbitrary  in  some  re-  ing  v.  W.  N.  Flynt  Granite  Go.  (1893) 
spects  are  the  limits  of  the  right  of  ac-  159  Mass.  587,  34  N.  E.  1134.  In  the 
tion  for  the  negligence  of  a  party  be-  latter  case  it  was  held  that  the  owner 
tween  whom  and  the  plaintiff  there  is  of  a  quarry  using  a  car  furnished  by  a 
no  privity  of  contract.  In  at  least  one  railroad  company  to  convey  stone  owes 
of  the  cases  cited  in  the  preceding  see-  the  same  duty  to  its  servants  in  re- 
tion  (note  2), — Hall  v.  Wakefield  &  8.  spect  to  such  car  as  if  it  were  owned  by 
Street  R.  Co.   (1901)    178  Mass.  98,  59  it;   and  the  cases  where  cars  of  other 
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tion/  or  has  taken  possession  of  it  for  a  definite  or  indefinite  period, 
with  a  view  to  the  performance  of  certain  work  in  which  he  and  the 
owner  are  both  interested.^ 

173.  Liability  of  railway  companies  for  the  condition  of  cars  received 
from  other  roads;  generally — A  large  number  of  the  cases  which  turn 
upon  the  liability  of  an  employer  for  injuries  caused  by  instrumen- 
talities not  belonging  to  him  relate  to  the  duties  of  a  railway  company 
respecting  what  are  commonly  termed  "foreign"  cars, — a  convenient 
expression,  used  to  denote  cars  which  are  received  from  connecting 
roads,  to  be  forwarded,  with  or  without  a  load,  to  some  point  on  the 
company's  ovsm  system,  or  to  be  transferred  again  to  another  line.  As 
between  the  owner  of  the  cars  and  the  receiving  company  the  trans- 
action involved  is  merely  a  contract  of  bailment  for  the  purposes  of 
transportation.  But  owing  to  the  manner  in  which  that  contract  is 
necessarily  performed,  the  cars,  when  taken  into  a  train,  virtually 
become,  for  the  time  being,  a  part  of  the  receiving  company's  plant. 
In  view  of  this  fact  it  has  been  uniformly  held  that,  in  regard  to  such 
cars  while  in  its  possession  and  under  its  control,  the  receiving  com- 
pany is  subject  to  certain  obligations  determined  by  the  nature  of  that 
possession  and  control.  A  railway  company  is  not  only  under  no  ob- 
ligation to  receive  and  place  in  charge  of  its  employees  a  car  with  de- 
fective and  dangerous  equipments,-^  or  of  abnormally  dangerous  con- 
struction,^ but  is  under  a  positive  duty  to  reject  such  a  car,  or,  if  it 
is  forwarded,  to  repair  it  sufficiently  to  make  it  reasonably  safe.^    In 

companies  are  received  merely  for  for-  servants  must  exercise  reasonable  care 
warding  were  distinguished  on  this  to  see  that  it  is  in  a  reasonably  safe  con- 
ground,  dition.     Houston  &  T.  C.  R.  Co.  v.  Mi- 

'  Higgins  V.  Williams  (1896)   114  Cal.    Ian    (1900;   Tex.  Civ.  App.)    58    S.    W. 
176,  45  Pac.   1041.  735;  judgment  reversed,  but  not  on  this 

'Subcontractors  employed  in  the  con-    point,  in    (1901;  Tex.  Civ.  App.)    60  S. 
struction  of  a   railroad,   of  which  they   W.  591. 

are  in  control  for  the  purpose  of  con-  ^Pennsylvania  R.  Go.  v.  •  Snyder 
struction,  are  liable  for  the  death  of  an  (1896)  55  Ohio  St.  342,  45  N.  E.  559; 
employee,  due  to  the  misplacement  of  a  Moon  v.  Northern  P.  B.  Co.  (1891)  46 
switch  not  otherwise  securely  guarded,  Minn.  106,  48  N.  W.  679;  Atchison,  T. 
and  for  which  no  lock  had  been  pro-  <&  S.  F.  R.  Go.  v.  Myers  (1894)  11  C. 
vided.  Romlough  v.  Batch  (1900)  27  C.  A.  439,  24  U.  S.  App.  295,  63  Fed. 
Ont.  App.  Rep.  32.     A  spur  track  made   793. 

by  a  railroad  company  upon  the  land  of  ^  Ootilieb  v.  Neio  York,  L.  E.  &  W.  R. 
a  coal  company,  which  graded  the  track  Go.  (1885)  100  N.  Y.  462,  3  N.  E.  344; 
and  furnished  the  ties  for  it,  but  which  Louisville  &  N.  R.  Co.  v.  Williams 
the  railroad  company  keeps  in  repair,  (1893)  9.5  Ky.  199,  24  S.  W.  1.  See, 
is  a  part  of  the  railroad,  as  between  the  however,  §  175,  post. 
company  and  its  employees.  Little  '  Chicago,  St.  L.  c6  P.  R.  Co.  v.  Fry 
Rock  &  F.  8.  R.  Co.  v.  Cagle  (1890)  5S  (1891)  131  Ind.  319,  28  N.  E.  989; 
Ark.  347,  14  S.  W.  89.  A  railway  com-  A  tchison,  T.  &  S.  F.  R.  Co.  v.  Myers 
pany  which  permits  a,  locomotive  be-  (1894)  11  C.  C.  A.  439,  24  U.  S.  App. 
longing  to  another  company  to  be  295,  63  Fed.  793;  Gottlieb  v.  New  York, 
brought  into  its  yard  and  used  by  its   L.  E.  &  W.  B.  Co.    (1885)    100    N.    Y, 
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several  cases  it  has  been  declared  that,  where  foreign  cars  are  con- 
cerned, the  responsibility  of  a  railway  company  is  to  be  measured 
with  reference  to  the  conception  that  the  duty  involved  is  merely  that 
of  inspection,  and  not  that  of  furnishing  safe  and  proper  instrumen- 
talities.* 

The  reason  assigned  in  one  case  for  this  doctrine  is  that  railway 
companies  are  compelled  by  statutory  provisions  to  transport  the  cars 
of  other  roads,  provided  they  appear  to  be  in  a  reasonably  safe  con- 
dition (see  §  176,  post),  while,  as  regards  their  own  cars,  they  choose 
what  they  will  use.^  Where  such  provisions  are  not  an  element,  a 
like  conclusion  is  supposed  to  be  indicated  by  the  fact  that  the  receiv- 
ing company  does  not  select  the  cars  or  the  material  from  which  they 
were  made.* 

Two  inferences  have  been  deduced  from  this  conception, — first, 
that  the  receiving  compaaiy  may  assume  that  all  the  parts  of  such 
cars  which  appear  to  be  in  good  conditiou  are  so,  in  fact;'^  and,  sec- 
ond, that  its  obligations  are  performed  by  the  employment  of  a  suffi- 
cient number  of  competent  inspectors  acting  under  proper  superin- 
tendence, rules,  and  instructions.®  But  in  any  jurisdiction  where 
the  duty  of  inspecting  cars  while  en  foute  is  deemed  to  belong  to  the 
non-delegable  class,  it  is  clear  that  the  latter  proposition  ought  rather 
to  be  put  in  the  form  that  a  company  receiving  a  foreign  car  can  be 
held  responsible  by  an  employee  who  sustains  an  injury  from  its  de- 
fects, only  for  failure  to  furnish  a  competent  inspector,  or  for  fail- 
ure of  the  inspector  to  exercise  due  care  in  making  the  inspection.® 

462,  3  N.  E.  344;  Ohio  &  M.  R.  Co.  v.  genee    required    in  the    case  of   foreign 

Wangelin   (1892)   43  111.  App.  324;  and  ears  and  those  belonging  to  the  defend- 

the  cases  cited  below.  ant  company.     Wahash  B.   Go.  v.  Far- 

'  Mackm  V.  Boston  d  A.  R.  Co.  {1883)  rell    (1898)    79  111.  App.  508. 
135  Mass.  201,  46  Am.  Rep.  456;  Keith  'Chicago   &   0.   W.   R.   Go.    v.    Arm- 
V.  New    Haven    d    N.    Co.    (1885)    140  strong   (1895)   62  111.  App.  228. 
Mass.  17S,  3  N.  E.  28;  Boicers  v.  Con-  'Jones  v.  New  York  C.  &  B.  R.  R.  Co. 
necticut  River  R.  Go.   (1894)   162  Mass.  (1880)  22  Hun,  284.     This  decision  was 
312,  38  N.  E.  508;   Cincimmti,  H.  d  D.  affirmed  in  (1883)  92  N.  Y.  628,  but  no 
R.  Co.  V.  McMuUen  (1888)  117  Ind.  439,  opinion  was  filed,  and  it  is  impossible 
20  N.  E.  287.     It  has  been  held  that  an  to  say  whether    this    doctrine  was    ap- 
instruction  as  to  the  general  duty  of  a  proved.     It  is  not  necessary  for  the  sup- 
railroad  company  to  furnish  safe  appli-  port  of  the  decision, 
ances   to  its  employees  is   improper   in  '  Ballou  v.  Chicago,  M.  d  St.  P.  R.  Co. 
an   action   for   injuries   received   by  an  (1882)  54  Wis.  257,  41  Am.  Rep.  31,  11 
employee  while  engaged  in  returning  a  N.  W.  559. 

ear  of  another  road,  rejected  as  defect-  'Kelly  v.  Ahiot   (1885)    63  Wis.  310, 

ive.     Atchison,   T.   d    8.    F.    R.    Go.  v.  53  Am.  Rep.  292,  23  N.  W.  890,  and  the 

Meyers  (1896)  22  C.  C.  A.  268,  46  U.  S.  cases  cited  in  note  4,  supra. 

App.  226,  76  Fed.  443.     So,  also,  it  has  'Atchison,  T.  d  8.  F.  R.  Co.  v.  Myers 

been  laid  down  that  an  instruction  is  (1894)    11  C.  C.  A.  439,  24  U.  S.  App. 

erroneous  which   does  not  indicate  the  295,  63  Fed.  793. 
difference  between  the  degrees  of  dili- 
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The  consequence  seems  to  be  that,  assuming  the  distinction  thus  taken 
between  the  duties  of  inspecting  and  of  furnishing  appliances  to  be 
a  sound  one,  it  does  not,  in  the  last  analysis,  possess  much  practical 
importance,  except  in  jurisdictions  where  the  delegable  quality  of 
the  former  duty  is  affirmed.^"  Even  if  the  company  be  regarded  as 
subject  to  the  more  extended  obligations  of  the  latter  duty,  a  breach 
of  it  cannot  be  predicated  unless  the  evidence  shows  that  the  unsafe 
conditions  were  such  as  a  reasonably  careful  inspection,  of  the  char- 
acter defined  by  the  cases  cited  in  the  following  section,  would  have 
disclosed.  See  §§  126,  156,  ante.  Manifestly,  the  logical  situation 
is  essentially  the  same  as  this,  if  the  rights  of  the  servant  are  gauged 
with  reference  to  the  theory  that  the  only  question  to  be  considered 
is  whether  there  was  a  breach  of  the  duty  of  inspection.  But  that  the- 
ory has  been  categorically  rejected  in  one  case,^^  and  is  discredited  in 
several  others  which  embody,  more  or  less  distinctly,  the  notion  that, 
after  a  foreigTi  car  has  been  introduced  into  a  train,  the  responsibility 
for  any  abnormally  dangerous  conditions  which  were  discoverable  by 
a  reasonably  careful  examination  is  the  same  in  character  and  ex- 
tent as  if  the  car  belonged  to  the  receiving  company  itself.^^ 


^°As  in  Massachusetts.  See  cases 
cited  in  note  4,  supra. 

"  A  requested  instruction  in  a  suit 
against  a  railroad  for  injuries,  that,  if 
the  jury  found  that  the  cars  injuring 
plaintiff  were  foreign  ears,  "then  it  was 
only  required  of  defendant  to  make  an 
ordinary  inspection  for  any  defects  dis- 
cernible by  ordinary  examination,"  has 
been  held  to  be  properly  refused,  for 
the  reason  that  the  law  requires  a  mas- 
ter to  furnish  suitable  appliances, 
whether  they  are  his  pro.perty  or  that 
of  another.  Younghlood  v.  South  Caro- 
lina &  O.  R.  Co.  (1900)  60  S.  C.  9,  38 
S.  E.  232. 

"In  GoUlieh  v.  Neiv  York,  L.  E.  <& 
W.  R.  Co.  (1885)  100  N.  Y.  462,  3  N.  E. 
344,  the  plaintiff  was  held  entitled  to 
recover  on  the  ground  that  the  defect 
complained  of  (deadwoods  of  an  unsafe 
pattern)  was  obvious,  easily  discover- 
able by  the  most  ordinary  inspection, 
and  could  have  been  easily  remedied  by 
simply  nailing  or  fastening  additional 
strips  of  wood  to  the  ends  of  the  cars, 
so  as  to  give  the  bumpers  sufficient 
width  to  afford  the  protection  needed 
and  intended.  The  obligation  to  rem- 
edy the  dangerous  condition  was  also 
recognized  in  Goodrich  v.  ISlew  York  C. 
<£•  E.  R.  R.  Go.  (1889)  116  N.  Y.  398,  5 
L.  R.  A.  750,  22  N.  E.  397.    See  also 


Eaton  V.  "New  York  C.  &  B.  R.  R.  Co. 
(1900)  163  N.  Y.  391.  57  N.  E.  609,  Re- 
versing, but  not  on  this  point  (1897) 
14  App.  Div.  20,  43  N.  Y.  Supp.  666 
(defective  brake)  ;  Jones  v.  New  York 
C.  &  B.  R.  R.  Co.  (1883)  92  N.  Y.  628, 
Affirming  (1882)  28  Hun,  364;  Miller 
V.  New  York  C.  &  H.  R.  R.  Go.  (1885) 
99  N.  Y.  657;  Dooner  v.  Delaware  &  B. 
Canal  Co.  (1894)  164  Pa.  17,  30  Atl. 
209;  Chicago,  B.  &  Q.  R.  Co.  v.  Avery 
(1880)  109  111.  314,  Affirming  8  111.  App. 
133 ;  Illinois  G.  R.  Co.  v.  Barslow 
(1900)  94  111.  App.  206;  Molile  &  0.  R. 
Co.  v.  Barmes  (1893)  52  111.  App.  649; 
Illinois  C.  R.  Co.  v.  Price  (1895)  72 
Miss.  862,  18  So.  415.  In  St.  Louis  & 
S.  E.  R.  Go.  V.  Valvnus  (1877)  56  Ind. 
511,  the  court  approved  an  instruction 
to  the  effect  that  the  use  and  employ- 
ment of  unsafe  cars  or  appliances, 
whether  owned  by  the  employer  or  not, 
subjects  him  to  the  same  liability  for 
injuries  caused  by  their  defective  con- 
dition as  if  he  were  the  absolute  owner. 
It  is  error  to  give  a  charge  to  the  effect 
that  a  brakeman  assumes  the  risk  of 
unequal  couplings  on  foreign  cars. 
Bender  v.  St.  Louis  &  S.  F.  R.  Go. 
(1896)  137  Mo.  240,  37  S.  W.  132. 
(But  see  §  175,  post.)  A  railroad  com- 
pany is  responsible  to  its  employees  for 
the  condition  of  cars  belonging  to  a  re- 
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The  basis  of  the  liability  tlius  imposed  has  been  said  to  be  the  fact 
that  the  foreign  car  is  handled  and  shifted  by  the  orders  of  the  em- 
ployer.^^  But  this  circumstance  is  certainly  not  regarded  by  all 
courts  as  the  essentially  differentiating  factor  in  this  class  of  cases. 
See  §  166,  ante,  where  the  master's  orders  are  an  element  in  all  the 
decisions  cited. 

Injuries  caused  by  defects  in  foreign  cars  present  one  of  those 
cases  in  which  the  liability  of  the  delivering  company  would  not  be 
conceded  by  all  courts.  See  the  writer's  7iote  in  46  L.  R.  A.  pp.  108 
c4  seq.  (Cleveland,  C.  C.  &  St.  L.  E.  Co.  v.  Berry).  But  in  two  ju- 
risdictions it  has  been  held  that  the  servant  may  bring  suit  against 
that  company  as  well  as  his  own  employer.^* 

174.  Obligation  of  receiving  company  to  inspect  foreign  cars. — 
As  already  stated  in  the  preceding  section,  eitheo-  of  the  theories  which 
have  been  entertained  as  to  the  nature  and  extent  of  the  receiving 
company's  responsibility  renders  it  liable  for  any  injuries  which  its 
servants  may  receive  as  a  result  of  the  existence  of  abnormally  dan- 
gerous conditions  in  a  foreign  car,  provided  those  conditions  were 
such  as  could  have  been  discovered  by  the  exercise  of  ordinary  care. 
See  chapter  x.,  ante.^  The  standard  of  duty  thus  fixed  is  deemed  to 
impose  upon  it  the  obligation  of  subjecting  such  a  car  to  an  examina- 
tion at  least  as  thorough  as  is  obligatoi-y  in  the  case  of  its  own  roll- 
ing stock  while  en  route.     See  chapter  xi.,  ante.    As  to  this  doctrine 

fining  company,  which  it  requires  them  down  in  Chicago  d  A.  R.  Co.  v.  Bragon- 
to  shift  from  one  place  to  another  on  ier  (1882)  11  111.  App.  516. 
the  tracks  and  in  the  yard  of  the  lat-  "  Elkins  v.  Pennsylvania  R.  Co. 
ter  company.  Elkins  v.  Pennsylvania  (1895)  171  Pa.  121,  33  Atl.  74. 
R.  Go.  (1895)  171  Pa.  121,  33  Atl.  7-i  "Pennsylvania  R.  Co.  v.  Snyder 
(holding  the  rule  as  to  foreign  cars  to  (1896)  55  Ohio  St.  342,  45  N.  E.  559; 
be  applicable).  In  the  recent  case  of  Moon  v.  Northern  P.  R.  Co.  (1891)  46 
Caledonian  R.  Co.  v.  Uulholland  [1898]  Minn.  106,  48  N.  W.  679. 
A.  C.  216,  67  L.  J.  C.  P.  N.  S.  1,  77  L.  "The  mere  fact  that  a  railroad  oom- 
T.  N.  S.  570,  it  was  conceded  that  a  pany  has  no  right  to  repair  a  foreign 
company  which  was  permitted,  for  its  car  does  not  relieve  it  of  the  duty  of  in- 
own  convenience,  to  haul  the  cars  of  an-  specting  it.  Atchison,  T.  &  8.  F.  R.  Go. 
other  a  short  distance  through  a  town  v.  Penfold  (1896)  57  Kan.  148,  45  Pac. 
to  a  point  where  the  former  company  574.  The  duty  of  a  railroad  company 
had  agreed  to  deli%'er  the  load  to  a  to  inspect  ears  coming  from  a  connect- 
consignee  was  liable  for  injuries  caused  ing  line  is  to  be  measured  by  what  it 
by  defects  in  the  brakes,  which  a  rea-  ought  to  have  done  after  the  cars  were 
sonably  careful  inspection  would  have  in  its  possession,  and  not  before,  as  the 
disclosed.  The  controverted  point  was  negligence  of  the  connecting  line  before 
the  right  of  recovery  against  the  bailor  the  delivery  of  the  cars  cannot  be  im- 
company.  See  p.  114  of  the  author's  puted  to  the  company.  Illinois  G.  R. 
note  in  46  L.  R.  A.,  Cleveland,  C.  G.  &  Co.  v.  Barslow  (1900)  94  111.  App.  206, 
St.  L.  R.  Co.  V.  Berry  (Ind.).  That  a  holding  it  to  be  immaterial,  for  this 
railroad  company  is  not  an  insurer  of  reason,  whether  a  flaw  in  a  coupling 
the   safety   of   a   foreign   car   was   laid  link  was  old  or  recent. 
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all  tlie  authorities  are  unanimous.-     TKe  application  of  this  criterion 
indicates  that  the  inspection  should  be  something  more  than  a  "mere- 


^  "A  railroad  company  is  under  a  le- 
gal duty  not  to  expose  its  employees  to 
dangers  aiising  from  such  defects  in 
foreign  cars  as  may  be  discovered  by 
reasonable  inspection  before  such  cars 
are  admitted  into  its  train."  Baltimore 
<&  P.  B.  Co.  V.  Maolcey  (1895)  157  U.  S. 
72,  39  L.  ed.  624,  15  Sup.  Ct.  Rep.  491, 
Affirming  (1890)  8  Maokey,  282.  "The 
cars  used  by  a  railroad  company  for  the 
purpose  of  transporting  freight  are  ap- 
pliances, as  to  the  condition  of  which 
the  company  owes  a,  duty  to  its  em- 
ployees working  upon  them,  which  can- 
not be  fulfilled  without  proper  inspec- 
tion." McMullen  v.  Carnegie  Bros.  £ 
Co.  (1893)  158  Pa.  518,  23  L.  R.  A.  448, 
27  Atl.  1043.  It  is  the  duty  of  a  rail- 
road company  to  inspect  cars  owned  by 
or  received  from  another  company, 
which  the  employees  of  the  former  are 
required  to  handle  or  use,  where  there 
is  time  and  opportunity  to  do  so;  and 
it  will  be  liable  to  its  employees  for  in- 
juries resulting  from  defects  in  such 
cars  which  an  ordinary  inspection  would 
have  discovered.  It  will  not  be  excused 
for  failure  to  perform  that  duty  because 
such  cars  are  only  used  for  a  brief  time, 
or  carried  a  short  distance;  nor  will  the 
mere  fact  that  the  company  is  not  re- 
quired to  repair  such  defects  relieve  it 
from  the  obligation  to  inspect.  (Sylla- 
bus by  the  court. )  A  tchison,  T.  &  S.  F. 
R.  Co.  V.  Penfold  (1896)  57  Kan.  148, 
45  Pac.  574.  It  is  error  for  a,  trial 
court  to  hold,  as  matter  of  law,  that  a 
trainman  assumes  the  risks  arising 
from  the  want  of  an  inspector  of  for- 
eign cars.  Bennett  v.  Greenwich  &  -J. 
R.  Go.  (1895)  84  Hun,  216,  32  N.  Y. 
Supp.  457.  For  a  total  failure  to  make 
an  inspection  the  company  is  only  ex- 
cused when  the  defect  which  such  an  in- 
spection would  have  disclosed  is  one  of 
which  the  injured  servant  had  actual 
knowledge,  or  which  he  could  easily 
have  discovered.  Missouri  P.  R.  Co.  v. 
Bwrher  (1890)  44  Kan.  612,  24  Pac.  969. 
In  Gutridge  v.  Missouri  P.  R.Co.  (1887) 
94  Mo.  468,  7  S.  W.  476,  the  court,  in 
rejecting  the  contention  of  the  defend- 
ant that  it  had  a  right  to  assume  that 
the  car,  being  a  foreign  one,  was  rea- 
sonably safe  and  fit  for  the  uses  for 
which  it  was  being  used,  said:  "Cars 
coming  from  one  road  to  another  must 
necessarily  be  subjected  to  wear,  and 
are  liable  to  be  rendered  unfit  for  use 


in  the  course  of  transportation,  and  this 
must  be  known  to  the  receiving  com- 
pany. It  is  but  the  result  of  the  most 
common  observation." 

In  Gottlieb  v.  Keic  York,  L.  E.  &  W. 
R.  Co.  (1885)  100  N.  Y.  462,  3  N.  E. 
344,  the  court  said,  as  to  the  defendant 
company:  "It  is  bound  to  inspect  for- 
eign cars  just  as  it  would  inspect  its 
own  cars.  It  owes  the  duty  of  inspec- 
tion as  master,  and  is,  at  least,  respon- 
sible for  the  consequences  of  such  de- 
fects as  would  be  disclosed  or  discov- 
ered by  ordinary  inspection.  When  cars 
come  to  it  which  have  defects  visible  or 
discoverable  by  ordinary  inspection,  it 
must  either  remedy  such  defects  or  re- 
fuse to  take  such  ears;  so  much,  at 
least,  is  due  from  it  to  its  employees. 
The  employees  can  no  more  be  said  to 
assume  the  risks  of  such  defects  in  for- 
eign cars  than  in  cars  belonging  to  the 
company.  As  to  such  defects  the  duty 
of  the  company  is  the  same  as  to  all 
cars  drawn  over  its  road.  The  rule  im- 
posing this  responsibility  is  not  an  oner- 
ous or  inconvenient  or  impracticable 
one.  It  requires,  before  a  train  starts 
and  while  it  is  upon  its  passage,  the 
same  inspection  and  care  as  to  all  the 
cars  in  the  train."  The  last  sentence 
but  one  is  quoted  with  approval  in  Jones 
V.  'New  York.  N.  E.  d  B.  R.  Co.  (1897) 
20  R.  I.  210,  37  Atl.  1033.  In  addition 
to  the  phrases  expressive  of  the  obliga- 
tory character  of  the  inspection  which 
are  used  in  the  above  statements,  the 
following  may  also  be  quoted:  "Ordi 
nary  inspection"  (Louisville  &  N.R.Co 
V.  Reagan  [1896]  96  Tenn.  128,  33  S 
W.  1050;  Garruthers  v.  Chicago,  R.  I.  & 
P.  R.  Co.  [1895]  55  Kan.  600,  40  Pac, 
915;  Jones  v.  New  York,  N.  B.  &  E.  R 
Go.  [1897]  20  R.  I.  210,  37  Atl.  1033) 
"proper  inspection"  (Atchison,  T.  &  B. 
F.  R.  Co.  V.  Myers  [1894]  11  C.  C.  A 
439,  24  U.  S.  App.  295,  63  Fed.  793; 
Neiv  Orleans  &  N.  E.  R.  Go.  v.  Clements 
[1900]  40  C.  C.  A.  465,  100  Fed.  415)  ; 
"due  inspection"  (Moon  v.  Northern 
P.  R.  Co.  [1891]  46  Minn.  106,  48  N.  W. 
679)  ;  "reasonably  careful  inspection" 
(Moon  V.  Northern  P.  R.  Co.  [1891]  46 
Minn.  106,  48  N.  W.  679;  Felton  v.  Bul- 
Iwrd  [1899]  37  C.  C.  A.  1,  94  Fed.  781). 
The  receiving  company  is  also  said  to  be 
responsible  for  such  defects  as  may  be 
discovered  by  "ordinary  care"  (MoDoiv- 
ald  V.  Fitchhurg  R.  Co.  [1897]  19  App. 
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ly  formal  one."^     The  controlling  conception  is  that  the  receiving 

company  is  merely  bound  to  make  such  inspection  as  the  nature  of  the 
transportation  requires,*  or,  as  it  is  also  expressed,  such  an  inspection 
as  time,  place,  means,  and  opportunity  and  the  requirements  and  ex- 
igencies of  commerce  will  permit.®     There  is,  accordingly,  no  ob- 

Div.  577,  46  N.  Y.  Supp.  600;  Bender  v.  (1890)   91  Ala.  487,  8  So.  552;  Sack  v. 

St.  Louis  &  8.  F.  B.  Co.  [1896]  \37  Mo.  Dolese    (1890)    35    III.   App.     636,    Af- 

240,  37  S.  W.  132;  Louisville  &  N.  B.  firmed  on  other  grounds  in   (1891)    137 

Go.  V.  Williams  [1893]   95  Ky.  199,  24  111.  129,  27  N.  E.  62;  Bomar  v.  Louis- 

S.  W.  1;  Louisville,  N.  A.  d  0.  B.  Go.  iana  'North  &  South  B.   Go.    (1890)    42 

V.  Bates  [1896]   146  Ind.  564,  45  N.  E.  La.  Ann.  983.  1206,  8  So.  478,  9  So.  244; 

108);   by  "reasonable    care"    [Eddy    v.  Mateer  v.  Missouri  P.    B.    Go.     (1891; 

Prentice    [1894]    8   Tex.   Civ.   App.    58,  Mo.)   15  S.  W.  970;  Mason  v.  Bichmond 

27  S.  W.  1063;  Denver,  T.  &  Ft.  W.  B.  &  D.  B.  Go.   (1892)   111  N.  C.  482,  18  L. 

Go.  V.   Smook   [1897]    23   Colo.   456,  48  R.  A.  845,   16    S.   E.    698;    Bennett    v. 

Pac.  681)  ;  "by  reasonable  skill  and  dil-  Northern  P.  B.  Go.   (1891)  2  N.  D.  112, 

Igenee"      (Allen    v.    Union    P.    B.     Go.  13  L.  R.  A.  465,  49  N.  W.  408;   Bail- 

[1891]  7  Utah,  239,  26  Pac.  297).     The  road  Go.  v.  McClanahan,  3    Tex.    Law 

exercise   of   "reasonable   precaution"    is  Rev.  324,  cited  in  Gulf,  G.  &  S.  F.  B.  Go. 

required.     Denver,  T.  &  Ft.  W.  B.  Go.  v.  Dorsey  (1886)   66  Tex.  148,  18  S.  W. 

V.  Smock   (1897)   23  Colo.  456,  48  Pac.  444;  St.  Louis,  A.  &  T.  B.  Go.  v.  Put- 

681.     The  limit  of  a  railroad  company's  nam    (1892)    1  Tex.   Civ.  App.   142,  20 

duty  as  to  a  car  received  from    a    re-  S.  W.   1002;   International  &   G.  N.  B. 

frigerator    company     is     "diligence     to  Go.  v.  Kernan   (1890)   78  Tex.  294,  9  L. 

know  that  it  is  serviceable."     O'Gonnor  R.  A.  703,  14  S.  W.  668;  Eddy  v.  Preyi,- 

V.  Illinois   G.  B.   Go.    (1891)    83   Iowa,  tice   (1894)   8  Tex.  Civ.  App.  58,  27  S. 

105,  48  N.  W.  1002.     The  phrase  "high  W.     1063;     Union    Stock-Yards    Go.    v. 

degree  of  care"  is  used  in  some  cases.  Goodwin  (1898)   57  Neb.  138,  77  N.  W. 

Indianapolis,  B.  &  W.  B.  Co.  v.  Flani-  357;  Chicago  d  N.  W.  B.  Go.  v.  Oillison 

gan    (1875)    77  111.  365;   Chicago,  B.  d-  (1897)  72  111.  App.  207;  Jones  v.  Shaw 

Q.  B.  Co.  V.  Avery    (1880)    8  111.  App.  (1897)   16  Tex.  Civ.  App.  290,  41  S.  W. 

133.     But  this    expression    is    stronger  690. 

than  is  warranted  by  most  of  the  au-  '  Atchison,  T.  &  8.  F.  B.  Co.  v.  Myers 

thorities.     It  is  obvious  that  ordinary  (1894)    11  C.  C.  A.  439,  24  U.  S.  App. 

care  demands  a  more  careful  examina-  295,  63  Fed.  793;   Chicago,  St.  L.  &  P. 

tion  of  an  old  or  dilapidated  ear  than  of  B.  Go.  v.  Fry   (1891)    131  Ind.  319,  28 

one  in  the  appearance  of  which  there  is  N.  E.  989;  Louisville,  N.  A.  &  G.  B.  Go. 

nothing  unusual.     Louisville,  N.    A.    &  v.  Bates   (1896)   146  Ind.  564,  45  N".  E. 

C.  B.  Go.  V.  Bates  (1896)   146  Ind.  564,  108. 

45  N.  E.  108.  '■Dooner  v.  Delaware  &  E.  Canal  Go. 

Beside  the  above  cases  the  following  (1894)    164  Pa.  17,  30  Atl.  269. 

also  recognize  the  doctrine  that,  as  re-  'Louisville,  N.  A.  &  C.  B.  Co.  -v.  Bates 

gards  inspection,  there  is  no  distinction  (1896)  146  Ind.  564,  45  N.  E.  108;  Ghi- 

between  the  extent  of  a,  company's  lia-  cago,  St.  L.  &  P.  B.  Co.  v.  Fry   (1891) 

bility  for  its  own  cars  and  for  the  cars  131  Ind.  319,  28  N.  E.  989;  Wabash  B. 

of  other  companies.     Beynolds  v.    Bos-  Go.  v.  Farrell   (1898)   79  111.  App.  508. 

ton  &  M.  B.  Co.    (1891)    64  Vt.  66,  24  In  Alabama  G.    8.    B.    Co.    v.    Carroll 

Atl.    134;    Louisville    &    W.    B.    Co.    v.  (1898)   28  C.  C.  A.  207,  52  U.  S.  App. 

Beagan   (1896)   96  Tenn.  128,  33  S.  W.  442,     84    Fed.     772,     the     court     said: 

1050;  Leak  v.  Carolina  G.  B.  Go.  (1899)  "There  is  no  question  but  that  railroad 

124  N.  C.  455,  32  S.  E.  884;  Fay  v.Min-  corporations   should     require,    at    their 

neapolis  &  St.  L.    B.    Co.     (1883)     30  peril,   cars,   their  couplings   and   appli- 

Minn.  231,  15  N".  W.  241;   Chicago,  B.  ances,    to    be    reasonably    inspected    by 

&   Q.  B.   Co.  V.  Avery    (1884)    109   111.  competent  agents,  and  that  the  ordinary 

314;    Pennsylvania    B.    Co.   v.     Snyder  employee  may  rely  on  such  inspection; 

(1896)   55  Ohio  St.  342,  45  N.  E.  559;  nor  that  this  applies  to  cars  received  for 

Bender  v.   St.  Louis  &    8.    F.    B.    Co.  through    transit    from    other    roads  as 

(1896)    137  Mo.   240,  37    S.    W.    132;  well  as  its  own;  but  it  does  not  follow 

hoViismlle     d     N.     B.     Co.    v.     Davis  that  what  may  be  reasonable  inspection 
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ligation  to  institute  an  examination  sufficiently  minute  and  search- 
ing to  disclose  secret  or  hidden  defects,  even  though,  the  defects  may- 
be of  such  a  character  that  they  could  have  been  readily  detected  by 
the  tests  employed  in  the  shops  where  rolling  stock  is  periodically 

for  a  home  car  shall  be  demanded  as  take  reasonable  care  to  ascertain  that 
alone  reasonable  for  a,  foreign  car  re-  trucks  belonging  to  other  companies  and 
ceived  for  through  transit.  The  time,  persons  so  coming  on  their  line  are  in 
place,  and  general  opportunity  for  in-  such  a  state  as  to  travel  safely.  They 
spection,  and  the  fact  that  the  foreign  must,  therefore,  use  due  diligence  in  the 
car  comes  to  hand  as  one  actually  on  examination  of  such  trucks,  and  the 
trial,  showing  its  fitness,  all  should  be  question  is  whether,  on  the  facts  in  this 
considered,  in  view  of  the  rapid  transit  case,  that  obligation  was  discharged." 
now  furnished  by  the  railroad  compan-  As  to  this  question  the  evidence  was  sub- 
ies  and  demanded  by  the  business  pub-  stantially  this:  At  Peterborough  there 
lie.  Every  trainman  of  ordinary  Intel-  are,  every  week,  a  very  great  number  of 
ligence  and  experience  knows  that  there  trucks  sent  along  the  defendants'  line 
is  and  must  be  a  decided  difference  in  from  other  lines.  They  are  subject  to 
the  inspection  possible  between  the  a  "cursory"  examination  which  is  not 
home  cars  and  the  foreign  cars  on  of  a  vei'y  minute  character,  but  such  as 
through  trains,  and  it  is  not  unrea-  is  usually  given  in  such  cases,  and  gen- 
sonable  to  hold  that  what  necessary  erally  found  sufficient.  By  these  usual 
risks  attend  the  inspection  of  the  latter  precautions  two  defects  were  discovered, 
are  risks  of  the  service.  We  are  aware  one  being  that  a  spring  had  lost  its 
that  the  adjudged  cases  are  not  wholly  camber,  and  the  other  a  crack  in  the 
with  us  on  the  matter  of  the  inspection  woodwork,  which  was  not  so  material, 
required  of  foreign  through  cars,  but.  It  being  inconvenient  to  unload  the 
until  the  Supreme  Court  of  the  United  truck,  without  which  the  latter  defect 
States  shall  speak  to  the  contrary,  we  could  not  be  remedied,  and  as  it 
must  hold  with  those  cases  which  recog-  did  not  interfere  with  the  safety  of  the 
nize  the  actual  situation, — ^the  actual  truck,  it  was  left,  but  the  spring  was 
way  the  business  is  and  must  be  carried  repaired  at  the  owner's  shop  near  by, 
on  if  carried  on  at  all, — rather  than  and,  on  its  return  to  the  defendants, 
with  those  cases  which  tend  to  make  the  their  servant  ascertained  that  the  re- 
railroad  companies  absolute  insurers  pair  had  been  done,  and  examined  the 
against  all  the  risks  of  a  well-known  truck  in  the  usual  way,  to  see  that  there 
dangerous   employment."  was  no  other  defect.     It  was  then  sent 

In  Richardson  v.  Great  Eastern  R.  on,  and  the  accident  occurred  through  a 
Oo.  (1875)  L.  E.  JO  0.  P.  480,  33  L.  T.  defect  in  no  way  connected  with  the  two 
N.  S.  248,  Reversed  in  (1876)  L.  R.  1  defects  previously  mentioned,  viz.,  a  de- 
C.  P.  Div.  342,  35  L.  T.  N.  S.  351,  24  feet  in  the  axle,  which  might  have  been 
Week.  Rep.  907,  the  duty  of  a  railway  discovered  by  a  sufficiently  minute  ex- 
company  to  inspect  foreign  ears  was  ex-  amination.  Jessel,  M.  R.,  said:  "We 
haustively  discussed.  The  plaintiff  was  must  look  to  what  is  reasonable,  in  ref- 
a  passenger,  and,  strictly  speaking,  the  erence  to  the  exigencies  of  the  case.  The 
case  does  not  fall  within  the  scope  of  company  cannot  stop  all  foreign  trucks 
the  present  treatise,  but  the  facts  were  and  empty  them  for  the  purposes  of  a 
such  as  to  make  the  decision  quite  ap-  minute  examination.  If  they  were  en- 
plicable  in  the  present  connection.  In  titled  to  do  so,  it  would  practically  de- 
his  opinion,  delivered  in  the  court  of  stroy  the  right  given  by  statute  to  other 
appeal  (1876)  L.  R.  1  C.  P.  Div.  342,  companies  of  having  the  through  traffic 
35  L.  T.  N.  S.  351,  24  Week.  Rep.  907,  forwarded,  and  give  a  monopoly  to  the 
Jessel,  M.  E.,  said:  "A  coal  truck  be-  company  itself.  The  suggestion  that 
longing  to  the  Birmingham  Wagon  Com-  they  should  do  this  is  too  absurd  to  bear 
pany,  but  which  had  been  let  to  a  col-  discussion.  It  cannot  be  said  that  it  is 
liery  company,  came  on  to  the  defend-  obligatory  on  the  company  so  to  treat 
nnts'  line  at  Peterborough.  The  de-  the  foreign  trucks  as  to  destroy  the  very 
fendants  are  compelled  by  statute  to  object  for  which  they  were  sent  on  to 
forward  foreign  traffic,  i.  e.,  through  the  line,  vi::;.,  for  the  purposes  of 
traflic,  from  other  lines.  It  seems  to  me  through  traffic.  There  must  be  some 
that  the  railway  company  are  bound  to   reasonable  limit  to  the  amount  of  exam- 
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overhauled.®    Compare  §§  162,  163,  ante.    Still  less  is  it  incumbent 
upon  the  receiving  company  to  repeat  the  tests  which  are  proper  to  be 


ination  required,  and  the  substantial 
question  was  whether  the  mode  of  ex- 
amination adopted  by  the  company  was 
reasonably  satisfactory."  To  the  ques- 
tion whether  it  was  the  duty  of  the  de- 
fendants to  examine  the  axle  by  scrap- 
ing off  the  dirt  and  minutely  looking  at 
it, — so  minutely  as  to  enable  them  to 
see  the  crack, — and  so  to  prevent  or 
remedy  the  mischief,  the  jury  answered 
"No."  To  the  question  whether  it  be- 
came their  duty  so  to  do  upon  discover- 
ing the  other  defects,  the  jury  an- 
swered: "It  was  their  duty  to  require 
from  the  Birmingham  Wagon  Com- 
pany some  distinct  assurance  that  it 
had  been  thoroughly  examined  and  re- 
paired." But  Jessei,  M.  R.,  said:  "If 
the  defects  discovered  were  such  as 
ought  reasonably  to  induce  a  person  of 
experience  to  think  that  some  other  de- 
fect existed,  or  was  likely  to  exist,  then 
there  would  be  a  duty  to  examine  fur- 
ther ;  but  if  the  defects  discovered  had 
no  probable  connection  with  any  other 
undiscovered  defect,  then  I  see  no  rea- 
son why  any  further  or  other  examina- 
tion should  be  made.  Now,  I  read  the 
answer  of  the  jury  to  the  third  question 
as    meaning     .  .     that    the    defend- 

ants ought  to  have  inquired.  But  there 
was  no  evidence  on  which  they  were  en- 
titled to  find  that  such  a  duty  existed, 
or  that  it  had  been  neglected.  .  .  . 
If  it  was  the  defendants'  duty  to  in- 
quire, it  could  only  be  because  they  were 
bound  to  satisfy  themselves  of  the  fit- 
ness of  the  trucks,  and,  if  so  bound, 
they  could  not  exonerate  themselves  by 
mere  inquiry  of  the  wagon  company.  If 
it  had  been  proved  that  they  relied  on 
mere  inquiry,  I  am  not  sure  that  might 
not,  per  se,  be  evidence  of  negligence.  I 
do  not  think  we  ought  to  give  any  ef- 
fect to  this  finding  of  the  jury,  and  the 
ease  for  the  plaintiff  therefore  fails. 
The  judgment  must,  therefore,  be  re- 
versed." The  court  of  common  pleas 
had  taken  the  position  that,  under  the 
circumstances,  there  had  been  a  want  of 
reasonable  care  on  the  defendants'  part 
in  not  properly  overhauling  and  re- 
pairing the  ear  which  had  been  found 
defective,  the  assumption  apparently  be- 
ing that  the  ease  was  one  in  which  pro- 
vision should  have  been  made  for  gen- 
eral repairs.  This  theory,  as  was 
pointed  out  by  Mellish,  L.  J.,  in  the 
court  of  appeal,  was  based  on  a  misap- 


prehension of  the  facts,  as  there  was 
really  no  question  of  repair  at  the  junc- 
tion station,  other  than  with  respect  to 
the  defects  which  the  examination,  as 
actually   made,   had   disclosed. 

»  GotiUei  V.  New  York,  L.  E.  &  W.  U. 
Co.  (1885)  100  N.  Y.  462,  3  N.  E.  344; 
Gulridge  v.  Missouri  P.  R.  Co.  (1887) 
94  Mo.  468,  7  S.  W.  476 ;  Wabash  R.  Co. 
V.  Farrell  (1898)  79  111.  App.  508; 
Louisville  &  N.  R.  Co.  v.  Hinder  (1895) 
16  Ky.  L.  Rep.  841,  30  S.  W.  399  (de- 
fect in  handle  of  lever  on  hand  car  could 
not  have  been  discovered  without  re- 
moving the  handle  from  the  socket). 

A  judgment  for  the  plaintiff  will  be 
reversed  where  it  rests  upon  a  special 
finding  that,  upon  inspection  made  at 
different  times  and  in  different  places, 
no  defect  was  discovered  in  the  brake 
staff  of  a  foreign  car,  from  which  the 
plaintiff's  injury  resulted,  and  that 
such  defects  as  existed  could  not  have 
been  discovered  without  taking  the 
brake  staff  off  the  car  and  striking  it 
with  a  hammer.  Chicago,  St.  L.  d  P. 
B.  Co.  V.  Fry  (1891)  131  Ind.  319,  28 
N.  E.  989.  An  instruction  to  the  effect 
that  the  defendant  was  "not  bound  to 
test  its  safety  [the  safety  of  a,  certain 
foreign  car],  but  might  have  presumed 
that  it  was  in  good  condition  if  it  re- 
quired close  inspection  to  determine  that 
it  was  not  in  good  condition,"  is  ap- 
propriate only  to  a  case  in  which  the  de- 
fect was  latent,  and  not  discoverable  by 
ordinary  inspection.  A  request  for  such 
an  instruction  is  therefore  rightly  re- 
fused where  the  defendant  has  taken  the 
ground  that  the  drawhead  which  in- 
jured the  plaintiff  was  so  battered  on 
the  outside  as  to  indicate  its  defective 
condition,  while  the  conductors  of  the 
incoming  and  substituted  crews  both  ad- 
mit that  they  were  aware  of  the  defect. 
Louisville  £  N.  R.  Co.  v.  Reagan  (1896) 
96  Tenn.  128,  33  S.  W.  1050. 

In  Ballou  v.  Chicago,  M.  d  St.  P.  R. 
Co.  (1882)  54  Wis.  257,  41  Am.  Rep. 
31,  11  N.  W.  559,  it  was  held  that  the 
plaintiff  could  not  recover  for  injuries 
caused  by  the  giving  way  of  a  round  of 
a  ladder.  In  the  majority  opinion  Cas- 
soday,  J.,  said,  in  regard  to  the  defect: 
"It  was  discoverable  by  taking  out  the 
bolts  and  looking  beneath  the  slats  or 
rounds.  So,  the  svifFiciency  of  the  bolts, 
as  to  length  as  well  as  size,  might  have 
been   determined  by  the  application  of 
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used  in  the  original  construction  of  the  car.  It  may  assume  that 
all  parts  of  the  car  which  appear,  upon  ordinary  examination,  to  be 
in  good  condition  are  in  such  condition.'^  The  receiving  company, 
however,  is  not  protected  if  a  reasonable  inspection,  as  the  phrase  is 
ordinarily  understood  in  such  cases,  would  have  disclosed  conditions 
which  would  have  indicated  the  probable  existence  of  a  concealed  de- 
fect.« 

As  regards  the  respective  provinces  of  the  court  and  jury  in  deter- 
mining the  sufficiency  of  the  inspection,  the  general  rule  is  that  a 
court  cannot  undertake  to  say,  as  a  matter  of  law,  when,  where,  and 
how  often  a  foreign  car  shall  be  inspected  by  a  railroad  company,  or 
that  it  should  not  have  been  inspected  at  some  time  while  the  car  was 
under  the  company's  control.'    Bnt  evidence  that  the  car  in  question 


a  heavy  weight,  or  by  a,  strong  man  or 
some  machine  wrenching  the  same.  As- 
suming that  some  such  test  should  have 
been  applied,  the  questions  would  re- 
main, wlien,  by  whom,  and  how  fre- 
quently? If  properly  tested  by  the  man- 
ufacturer, then  is  it  to  be  repeated  by 
the  purchaser  and  everyone  who  uses 
the  same?  And,  if  so,  shall  he  go  be- 
yond ordinary  inspection  while  at  rest 
or  in  use,  to  the  extent  of  unmaking 
what  has  already  been  made?  There  is 
much  propriety  in  the  law  exacting 
rigid  tests  to  the  different  parts  in  the 
first  instance  and  while  a  car  is  in  the 
process  of  manufacture  which  would  be 
impracticable,  if  not  impossible,  to  re- 
peat every  time  a  loaded  ear  passed 
from  one  railway  company  to  another. 
.  .  .  May  not  the  company  so  receiv- 
ing such  loaded  car,  and  without  being 
chargeable  with  negligence,  assume  that 
all  parts  of  such  car  which  appear  to  be 
in  good  condition  are  in  such  condition? 
Is  the  law  so  exacting  as  to  the  manage- 
ment of  railroad  trains  as  to  impute 
negligence  in  not  discovering  what  or- 
dinary care  would  fail  to  detect?"  The 
objection  to  the  view  taken  by  the  ma- 
jority of  the  court  was,  as  Taylor,  J., 
pointed  out  in  a  lengthy  dissenting 
opinion,  that  the  essential  question 
really  was  whether  the  trial  judge  was 
warranted  in  deciding,  as  a  matter  of 
law,  that  a  reasonably  careful  inspec- 
tion would  not  have  disclosed  the  de- 
fect. He  considered  that,  as  the  evi- 
dence stood,  it  could  not  be  affirmed  by 
a  court  of  review  that  this  ruling  was 
correct.  Tlie  principles  laid  down  in 
the  opinion  of  the  majority  were  ap- 
proved in  Atchison,  T.  &  8.  F.  JR.  Co.  v. 


Ledieiter    (1885)    34  Kan.   326,  8   Pac. 
411. 

'  Louisville,  N.  A.  &  0.  R.  Co.  v. 
Bates  (1896)  146  Ind.  564,  45  N.  E. 
108.  A  receiving  company  is  entitled 
to  the  benefit  of  the  presumption  that 
such  car  had  been  properly  constructed 
of  suitable  material,  and  had  passed 
the  inspection  of  someone  of  ordinary 
skill  in  such  matters,  and  was  reason- 
ably fit  for  the  use  to  which  it  was  de- 
voted when  so  received.  Balduin  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1879)  50 
Iowa,  689.  "The  care  to  be  exercised  is 
not  such  as  would  require  the  company 
receiving  the  ear  to  test  the  strength  of 
the  metal  or  the  material  out  of  which 
it  was  constructed,  or  to  make  that  rigid 
examination  into  the  car's  condition  as 
could  only  be  arrived  at  by  actual  tests ; 
but  the  care  must  be  at  least  an  ordi- 
nary inspection  by  one  competent  to 
know  whether  or  not  the  car  is  in  a  safe 
condition  for  transportation,  and  can  be 
handled  by  a  subordinate  who  will  ex- 
ercise ordinary  care,  without  danger." 
Louisville  &  N.  R.  Co.  v.  Williams 
(1893)   95  Ky.  199,  24  S.  W.  1. 

*  Missouri,  K.  d  T.  R.  Co.  v.  Cham- 
hers  (1897)  17  Tex.  Civ.  App.  487,  43 
S.  W.  1090,  holding  that  the  fact  of  the 
car  being  sealed  was  no  excuse  for  fail- 
ing to  examine  it  on  the  inside,  there 
being  indications  on  the  outside  that 
a  ladder  was  defective;  citing  Bal- 
timore d  P.  R.  Co.  V.  Maekey  (1894) 
157  U.  S.  72,  39  L.  ed.  624,  15  Sup.  Ct. 
Rep.  491. 

"  Brann  v.  Chicago,  R.  I.  d  P.  R.  Co. 
(1880)  53  Iowa,  595,  36  Am.  Rep.  243, 
6  N.  W.  5.  As  to  how  often  inspection 
should  be  made,  see,  generally,   §   156, 
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was  duly  inspected  at  a  regular  inspecting  station  a  short  time  before 
the  accident  is  regarded  as  conclusively  negativing  the  inference  of 
culpability.'"  Nor  can  the  plaintiff  recover  for  injuries  caused  by 
a  defective  foreign  car,  unless  he  offers  some  evidence  tending  to  show 
that  the  defect  might  have  been  discovered  by  the  exercise  of  ordinary 
care.'' 

Some  unsuccessful  attempts  have  been  made  to  exclude  from  the 
operation  of  the  general  principle  which  requires  inspection,  those 
cases  in  which  the  cars  ai'e  handled  for  a  very  brief  period  at  one  par- 
ticular point.' ^ 

ante.     If,  at  the  time  the  eyebolt  in  a  pensed  from   all  duty  of  looking  after 

brake  staff  gives  way,  the  car  has  run  the  condition  of  the  ears  by  it  used,  and 

such  a  short  distance  from  the  place  of  may,  with  complete  legal  impunity,  sub- 

the  last  inspection  that  a  doubt  arises  mit   its   employees   to   the   risk  arising 

whether  the  inspection  was  made  with  from  its  neglect  of  duty.     .     .     .     The 

due  care,  that  question  shoilld  be  left  to  argument  wants  foundation    in    reason 

the  jury.     Sheedy  v.  Chicago,  M.  d  81.  and   is   unsupported  by  any  authority. 

P.  R.  Co.    (1893)    55  Minn.  357,  57  N.  In  reason,  because,  as  the  duty  of  the 

W.  60.  company  to  use  reasonable  diligence  to 

^"Chicago  d  A.  B.  Co.  v.  Pratt  (1883)  furnish  safe  appliances  is  ever  present, 

14  111.  App.  346.  and  applies  to  its  entire  business,  it  is 

"  Carruthers  v.  Chicago,  R.  I.  &  P.  R.  beyond  reason  to  attempt,  by  a  purely 

Co.    (1895)    55  Kan.   600,  40  Pac.   915.  arbitrary  distinction,  to  take  a  partic- 

In  his   argument  in   this   case,   counsel  ular  part  of  the  business  of  the  company 

for  the  plaintiff  cited  OAithrie  v.  Maine  out  of  the  operation  of  the  general  rule, 

C.  R.   Co.    (1889)    81  Me.   572,   18  Atl.  and  thereby  to  exempt  it,  as  to  the  busi- 

295,  as  tending  to  establish  the  proposi-  ness  so  separated,  from  any  obligation 

tion  that  if  a  car  with  defective  appli-  to    observe    reasonable     precautions     to 

ances    is  taken  into  a  train,  and  an  in-  furnish   appliances   which   are   in   good 

jury  to  an  employee  results  from  it,  the  condition.     Indeed,     the     argument    by 

company  will  be  liable  without  proof  of  which  the  proposition   is  supported    is 

notice  of  the  defect,  or  its  equivalent,  self-destructive,  since  it  admits  the  gen- 

But  the  court  did  not  think  that  case  eral  duty  of  the  employer  just  stated, 

would  bear  such  a  construction,  for  the  and  affords  no  reason  whatever  for  the 

drawbar  and  bumpers  of  the  car  which  distinction  by  which  it  is  sought  to  take 

was  the  instrument  of  the    injury    had  the  case  in  hand  out  of  its  operation." 

been  broken  off  before  the  casualty  com-  In  Ellcins  v.  Pennsylvania  R.  Co.  (1895) 

plained  of,  and  this  was  a  patent  de-  171  Pa.  121,  33  Atl.  74,  it  was  contended 

feet,  of  which  the  railroad  company  was  that  the   rule  which  makes  a  railroad 

bound  to  take  notice.  company    responsible   to    its    employees 

"^  In  Texas  &  P.  R.  Co.  v.  Archihald  for  the  condition  of  the  cars  it  receives 

(1896)    21  C.  C.  A.  520,  41  U.  S.  App.  for  transportation   over   its    own    lines 

567,  75  Fed.  802,  Affirmed  in  (1898)  170  was   not   applicable   in   regard   to   cars 

U.  S.  665,  42  L.  ed.   1188,   18  Sup.  Ot.  which  it  requires  them  to  shift  from  one 

Rep.  777,  it  was  held  that  the  amount  place  to  another  on  the  tracks  and  in 

of  care  required  of  a  railroad  company  the  yard  of  a  shipper.     This  contention 

in  inspecting  ears  switched  from  other  did     not     prevail,     the     court    saying: 

roads,  to  be  merely  loaded  and  returned,  "They  are  as  clearly  in  its  service  in  the 

is  not  less  than  that  as  to  cars  to  be  latter  case  as  in  the  former;  their  work 

sent  out  upon    its    own    road.     In    ex-  is  of  the  same  nature  in  one  case  as  in 

pressing     its     approval     of     the     trial  the  other,  and  the  risks  attending  it  are 

judge's  refusal  to  give  an  instruction  to  the  same.     No  sufficient  reason  appears 

the  contrary  effect,  the  Supreme  Court  for  discriminating  between  the  liability 

said:  "The  proposition  is  that,  where  a  of  a  railroad  company  for   injuries  to 

car  is  received  by  a  railroad  only  for  the  its  employees  in  handling  upon  its  own 

purpose  of  being  locally    handled,    the  line    the    cars    of    another    corporation 

railway,  as  to  such  local  buniness,  is  dis-  which  are  'faulty    in    construction    or 
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The  receiving  company  cannot  relieve  itself  from  its  obligations 
to  its  employees  by  a  contract  with  the  company  which  owns  the  cars, 
under  which  each  company  is  bound  to  keep  its  own  cars  in  good  re- 
pair, even  though  such  contract  is  known  to  the  servant. ■'■^ 

As  to  the  inspection  of  loads  on  foreign  cars,  see  chapters  xv.j  and 
XXXII.  D,  post. 

175.  Manner  in  which  foreign  cars  are  coristructedjhow  far  a  source 
of  liability. —  There  is  no  difference  of  opinion  with  regard  to  the  cor- 
rectness of  any  of  the  abstract  principles  which  have  been  relied  upon 
by  the  courts  in  determining  the  extent  of  a  receiving  company's  lia- 
bility for  injuriee  received  by  its  servants  in  handling  foreign  cars 
of  a  different  construction  from  its  own.  But,  considered  as  decisions 
with  regard  to  the  specific  facts  involved,  the  cases  on  this  subject  are 
not  altogether  harmonious. 

In  far  the  larger  number  of  those  reported,  the  servant's  right  of 
recovery  has  been  denied.  The  reason  most  commonly  assigned  for 
this  conclusion  is  that  the  risk  of  handling  such  a  car  is  one  of  those 
which  are  obviously  incident  to  the  work  of  a  railway  servant.  From 
this  standpoint  the  doctrine  may  be  regarded  as  an  application  either 
of  the  principle  that  negligence  cannot  be  predicated  of  the  exposure 
of  a  servant  to  a  risk  which  he  appreciates  (see  chapter  vii.^  ante), 
or  of  the  principle  that  the  servant  is  conclusively  presumed  to  have 
agreed  not  to  claim  compensation  for  any  injuries  resulting  from  haz- 
ards which  he  appreciates  (see  chapter  xvii.,  post).  In  their  judg- 
ments the  courts  sometimes  seem  to  waver  between  these  two  concep- 
tions; but  from  the  language  used  in  nearly  all  of  them  it  is  quite 
manifest  that  the  risk  of  handling  foreign  cars  of  the  particular  con- 
struction shown  was  regarded  not  merely  as  an  obvious  one,  but 
also  as  an  ordinary  or  normal  one.  In  the  ultimate  analysis,  there- 
fore, these  cases  must  be  regarded  as  belonging  to  that  class  which  is 
concerned  with  ordinary  risks  which  a  servant  of  mature  years  and 

dangerously  out  of  repair;"  anditslia-  shifting  them.  But,  having  done  the 
bility  to  them  for  injuries  in  handling  work,  it  is  responsible  to  its  employees 
such  cars,  by  its  order,  elsewhere.  It  for  injuries  cavised  by  the  unsafe  con- 
is  not  the  ownership  of  the  cars  or  of  dition  of  the  cars  they  were  required  to 
the  line  on  which  they  are  moved  that  handle."  That  the  cars  are  only  used 
imposes  the  liability  upon  the  company,  by  the  receiving  company  for  a  short 
but  it  is  the  handling  or  shifting  of  time,  or  carried  a  short  distance,  will 
them  by  its  orders.  .  .  .  The  de-  not  relieve  it  of  its  duty  to  its  em- 
fendant  company  was  not  bound  to  shift  ployees  of  inspecting  such  cars,  was  also 
the  cars  in  the  yard  of  the  refining  com-  laid  down  in  Atchison,  T.  &  8.  F.  R. 
pany  without  a  previous  inspection  of  Go.  v.  Penfold  (1896)  57  Kan.  148,  45 
them.     If  the  latter  refused  to  allow  an   Pac.  574. 

inspection  the  former  could  have  prop-  "  Chicago,  B.  &  Q.  B.  Co.  v.  Avery 
erlv  declined  to  engage  in  the  work  pf    (1884)   109  HI.  314, 
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average  intelligence  is  bound  to  understand,  and  not  to  that  class 
which  is  concerned  with  extraordinary  risks,  his  knowledge  of  which 
must  be  established  by  positive  evidence  before  his  action  is  barred.-' 
The  reason  thus  relied  upon  plainly  ceases  to  be  operative,  however, 
where  the  servant  does  not  understand  the  danger  incident  to  handling 
the  different  patterns  of  cars.  Under  such  circumstances,  therefore, 
the  receiving  company  is  held  liable  either  on  the  general  ground  ex- 
plained in  §  58,  ante,  or  on  the  ground  of  a  breach  of  the  specific 
duty  to  give  the  servant  proper  instruction.^  See  chapter  svi.^  fost. 
Another  reason  which  has  been  put  forward  in  some  of  the  deci- 
sions as  being  fatal  to  the  servant's  claim  for  damages  is  that  negli- 
gence cannot  be  predicated  of  receiving  and  forwarding  a  foreign 
car,  merely  on  the  ground  that  it  is  not  constructed  with  the  safest 
possible  appliances,  or  appliances  of  the  latest  and  most  improved 

^In  Kohn  V.  McNulta  (1893)  147  U.  v.  St.  Paul,  M.  &  M.  R.  Co.  (1883)  5 
S.  238,  37  L.  ed.  150,  13  Sup.  Ct.  Rep.  McCrary,  574,  18  Fed.  282  (dissimilar 
298,  where  a  servant  was  held  unable  drawheads)  ;  Toledo,  W.  &  TF.  R.  Co.  v. 
to  recover  for  an  injury  caused  by  a  Black  (1878)  88  111.  112  (couplings; 
deadwood  of  unusual  length,  the  court,  bars  of  different  heights,  bumpers  on 
dealing  with  the  contention  of  the  plain-  foreign  cars,  none  on  defendant's); 
tiff  that  none  of  his  employer's  cars  had  Thomas  v.  Missouri  P.  R.  Go.  (1891) 
these  deadwoods,  said:  "Inasmuch  as  109  Mo.  187,  18  S.  W.  980  (peculiar 
he  had  in  fact  seen  and  coupled  ears  pattern  of  couplings)  ;  and  the  follow- 
like  the  ones  that  caused  the  accident,  ing  cases,  in  which  the  foreign  cars 
and  that  more  than  once,  and  as  the  were  equipped  with  double  bumpers  or 
deadwoods  were  obvious  to  anyone  at-  deadwoods,  there  being  none  on  defend- 
tempting  to  make  the  coupling,  and  the  ant's  own  cars :  Hathauay  v.  Michigan 
danger  from  them  apparent,  it  must  be  C.  R.  Co.  (1883)  51  Mich.  253,  47  Am. 
held  that  it  was  one  of  the  risks  which  Rep.  569,  16  N.  W.  634;  Michigan  G.  R. 
he  assumed  in  entering  upon  tlie  service.  Co.  v.  Smithson  (1881)  45  Mich.  212, 
A  railroad  company  is  guilty  of  no  neg-  7  N.  W.  791 ;  Northern  P.  R.  Co.  v. 
ligence  in  receiving  into  its  yards,  and  Blake  (1894)  11  C.  C.  A.  93,  27  U.  S. 
passing  over  its  line,  cars — freight  or  App.  190,  63  Fed.  45;  Louisville  d  N.  R. 
passenger — different  from  those  it,  it-  Co.  v.  Boland  (1892)  96  Ala.  626,  18  L. 
self,  owns  and  uses.  It  is  not  pretended  R.  A.  260,  11  So.  667;  Baldwin  v.  Ghi- 
that  these  cars  were  out  of  repair  or  in  cago,  R.  I.  &  P.  R.  Co.  (1879)  50  Iowa, 
a  defective  condition,  but  simply  that  fiSO;  Kelly  \.  Abhot  (1885)  63  Wis.  307, 
they  were  constructed  differently  from  53  Am.  Rep.  292,  23  N.  W.  890  (coup- 
the  Wabash  ears,  in  that  they  had  lings  of  unequal  height  overlapped,  and 
double  deadwoods  or  bumpers  of  un-  servant  was  caught  between  the  plat- 
usual  length  to  protect  the  drawbars,  form  of  a  caboose  and  the  end  of  the 
But  all  this  was  obvious  to  even  a  pass-  foreign  car)  ;  Chicago,  B.  &  Q.  R.  Co. 
ing  glance,  and  the  risk  which  there  v.  Curtis  (1897)  51  Neb.  442,  71  N.  W. 
was  in  coupling  such  cars  was  apparent.  42;  Indianapolis,  B.  &  W.  R.  Co.  v. 
It  required  no  special  skill  or  knowledge  Flanigan  (1875)  77  111.  365  (double 
to  detect  it.  The  intervener  was  no  boy,  deadwoods) . 

placed  by  the  employer  in  a  position  of       ^  The  latter  ground  was  relied  on  by 

undisclosed  danger,  but  a  mature  man,  the  plaintiff   in  Illinois   G.    R.    Go.    v. 

doing  the  ordinary  work  which  he  had  Price   (1895)   72  Miss.  862,  18  So.  415, 

engaged  to  do,  and  whose  risks  in  this  and  Michigan  G.  R.    Co.    v.    Smitlison 

respect  were  obvious  to  anyone.     Under  (1881)  45  Mich.  212,  7  N.  W.  791.     But 

those  circumstances  he  assumed  the  risk  in  the  second  case  the  obligation  to  in- 

of  such  an  accident  as  this,  and  no  neg-  struct  was  denied  to  exist  under  the  cir- 

ligence  can  be  imputed  to  the  emploj'-  cumstances, 
er."    To  the  same  effect,  see  Woodioorth 
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pattern.*  But  it  has  already  been  pointed  out  (§  36,  anie)  that  the 
principle  thus  relied  upon  is  based  essentially  upon  the  servajat's  pre- 
sumed comprehension  and  acceptance  of  the  hazards  incident  to  the 
use  of  the  inferior  kind  of  appliance.  It  can  hardly  be  said,  there- 
fore, that  the  rights  of  the  parties  are,  in  a  logical  point  of  view,  af- 
fected by  the  introduction  of  this  factor.  In  the  last  analysis  it  is 
nothing  more  than  an  application  in  a  special  form  of  the  theory  just 
noticed.  Moreover,  so  far  as  this  reason  is  concerned,  it  is  clear  that, 
as  a  matter  of  fact,  very  few  cases  of  difference  of  construction  are 
likely  to  present  themselves,  in  which  the  difference  goes  beyond  the 
limit  which  would  be  allowable  if  both  cars  had  belonged  to  the  re- 
ceiving company.  There  is  plainly  no  ground  upon  which  culpabil- 
ity can  be  predicated  where  this  limit  is  not  exceeded,  and  so  it  has 
been  held.* 

The  statements  of  the  doctrine  mentioned  in  the  preceding  para- 
graph are  sometimes  supplemented  by  a  declaration  that  the  receiving 
company  is  at  liberty  to  operate  cars  with  stich  coupling  appliances 
as  are  in  general  w&e  at  the  time,  and  such  as  are  regarded  by  compe- 
tent experts  in  railway  management  as  ordinarily  safe  and  lit  to  be 
handled.''  But  the  conclusive  effect  thus  ascribed  to  general  usage  is 
not  conceded  in  all  jurisdictions.     See  chajiter  vi.^  ante. 

Still  another  reason  for  denying  the  servant's  right  of  action  has 
been  found  in  the  declared  ability  of  the  servant  to  protect  himself, 
under  the  circumstances,  by  the  exercise  of  due  care.® 

''Northern  P.  R.  Go.  v.  Blalce   (1894)  that  the  ears  provided  by  the  company 

11   C.  C.  A.  93,  27  U.  S.  App.   190,  63  whose   employee   he  is   should  have   all 

Fed.  45    (double  deadwoods)  ;  Simms  v.  the  modern  appliances,  but  it  is  not  rea- 

South  Carolina  R.  Go.    (1886)   26  S.  E.  sonable  that  he,  at  the  expense  of  the 

490,  2  S.  E.  486   (bumper  of  foreign  car  commerce  of  the  country,  should  require 

was   so  constructed  that  it  was  unsafe  this  as  to  all  other   cars  that  may  be 

to  stand  between  it  and  the  ear  to  which  transported  in  the  usual  and  ordinary 

it  was  being  coupled)  ;  Baldwin  v.  Ghl-  course  of  business." 

cago,  R.  I.  &  P.  R.  Go.   (1879)   50  Iowa,  ^Louisville  &   N.  R.   Go.  v.   Williams 

680    (double    deadwoods).     In   the   last  (1893)    95  Ky.  199,  24  S.  W.  1;  Pitts- 

of  these  cases  the  court  said:    "The  oc-  hurgh  &  L.     E.  R.  Go.  v.  Henly   (1891) 

casional   or   frequent   use   of   such   cars  48  Ohio  St.  608,  15  L.  R.  A.  384,  29  N. 

on  any  road,  in  the  ordinary  course  of  E.  575. 

business,   is   one   of  the   ordinary  risks  ^Northern  P.  P.  Go.  v.  Blake   (1894) 

an  employee  assumes.     He  knows  or  is  11  C.  C.  A.   93,  27  U.   S.  App.  190,  63 

bound   to   know  that  cars    from    other  Fed.  45 ;  Dooner  v.  Delaware  &  H.  Ganal 

roads  are  being  constantly  hauled  over  Go.    (1895)    171  Pa.  581,  33  Atl.  415. 

the    road   whose   employee   he     is.     The  °  In  Loiiiaville  <&  N.  R.  Go.  v.  Boland 

most  ordinary    observation    will    teac'a  (1892)   96  Ala.  626,  18  L.  R.  A.  260,  11 

him   this.     He  must    know    these    cars  So.  667,  the  court  said:     "In  determin- 

may  be  differently  constructed.     To  our  ing  the   question   cf   negligence   on   the 

knowledge,  at  least,  there  is  no  general  part  of  the  company  in  such  cases,  the 

rule    in    relation   thereto,    and   the   evi-  question   is   not  whether   the   couplings 

dence  in  this  case  discloses  the  fact  that  of  the  cars  so  received  upon  its  road  are 

none  -such  exists.     He  may  well  require  diflferent  from  those  on  its  own  cars,  or 
Vol.  I.  M.  &  S.— 25. 
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In  a  few  cases  presenting  facts  of  the  same  description  as  those 
mentioned  in  the  cases  already  cited,  the  servant  was  held  entitlecFto 
maintain  the  action  on  the  ground  that  it  was  for  the  jury  to  say 
whether  the  construction  of  the  foreign  car  was  such  as  to  admit  of 
the  servant's  doing  his  work  with  reasonable  safety. '^  Under  this  the- 
ory, it  is  manifest  that  the  servant  is  presumed  to  be  ignorant  of  the 
risk  to  which  the  difference  of  construction  exposes  him.  In  the  ab- 
sence of  evidence  overcoming  tliat  presumption,  therefore,  an  inde- 
pendent ground  of  liability  may  be  predicated  as  to  the  master's 
omission  to  inform  him  of  that  risk.^ 

176.  Effect  of  statutory  and  constitutional  provisions  requiring  rail- 
way companies  to  transport  foreign  cars. —  The  various  statutory  and 
constitutional  provisions  by  which,  in  most,  if  not  all,  of  the  American 
states,  railway  companies  are  required  to  receive  and  forward  cars 
from  connecting  lines,  have  abrogated  that  right  of  arbitrary  rejec- 
tion, which,  in  the  absence  of  some  contractual  obligation,  the  com- 
panies are  undoubtedly  entitled  to  exercise,  and  have  imposed  upon 
them  a  peremptory  duty  to  transport  all  such  cars  diligently  and  im- 
partially.^ The  result  of  predicating  this  duty  is  that  a  servant  of  a 
receiving  company  is  sometimes  placed  in  a  less  favorable  position 
than  that  which  he  occupies  with  regard  to  cars  which  belong  to  his 

whether  they  are  the  best    in    use,    or  Co.  v.  Duvall  (1900)  22  Ky.  L.  Rep.  56, 

whether   they  increase    the    hazard    of  56  S.  W.  988.     It  is  negligence    for    a 

coupling  cars,  bvit  whether  they  are  rea-  railroad  company  to   accept    from    an- 

sonably  suited  or  adapted  to  the  use  to  other  company  a  freight  car  having  an 

which  they  are  applied.     To  say  that  a  oval  top  not  having  a  runway  upon  it, 

certain  style  or  pattern  of  coupling  in-  where   the  train   is  not   equipped   with 

creases  the  hazard,  if  it  is  reasonably  air   brakes,    so    that    a   brakeman   will 

adapted  to  the  purpose  intended,  or  one  have  to  move  about  over  the  top  of  the 

that  a  railway  company  in  the  exercise  cars.     Rogers  v.  Louisville  &  N.  R.  Co. 

of  reasonable  care  and  prudence  would  (1898)    88  Fed.   462.     In   O'Neil  v.  St. 

adopt,  is  simply  to  say  that  it  requires  Louis,  I.  M.  &  8.  R.  Co.    (1881)   3  Mc- 

greater  care  and  skill  on  the  part  of  the  Crary,  423,  9  Fed.  337,  where  the  injury 

biakeman  in  using  it  than  a  coupling  was    caused    by   deadwoods    which    ex- 

of  a   different    pattern."     For    another  tended  out  too  far,  the  court  formulated 

reference  to  the  same  consideration,  see  the  following  rule:     If  the  employer  in- 

Pennsylvania  B.  Co.  v.  Ebaugh   (1895')  troduces,   without    notice     to    the    em- 

144  Ind.  687,  43  N.  E.  936  (double  dead-  ployee,  some  new  and  unusual  machin- 

woods ) .  ery  involving  an  unexpected  or  unantici- 

'  OottUeb  V.  New  York,  L.  E.  d  W.  R.  pated  danger,  through  the  introduction 

Co.    (1885)   100  N.  Y.  462,  3  N.  E.  344,  of  which  the  employee,  while  using  the 

(bumpers       of       insufficient     length)  ;  care  and  diligence   incident  to  his  era- 

Missouri  P.  R.  Co.  v.  White   (1890)   76  ployment,   meets  with   an  accident,  the 

Tex.   102,   13   S.   W.   65     (double    dead-  employer  must  respond  in  damages, 

woods )  ;  Ohio  <&  M.  R.  Co.  v.  Wcmgelin  *  See  O'Neil  v.  St.  Louis,  I.  M.  &  8.  R. 

(1892)    43   111.  App.   324    (drawbars  of  Co.   (1881)   3  McCrary,  423,  9  Fed.  337; 

different     heights     overlapped).     It     is  Missouri  IP.  R.  Co.  v.  White   (1890)   76 

negligent  to  receive  into  a  train  a  for-  Tex.  102,  13  S.  W.  65. 

eign  car  so  high  that  a  man  could  not  ^  Smith    v.    Potter    (1881)     46    Mich, 

pass   under   an   overhead    brid,<re    while  258,  41  Am.  Rep.  161,  9  N.  W.  273. 
standing  upright  upon  it.     Southern  B. 
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employers.  If  the  car  offered  satisfies  tlie  standard  of  safety  fixed 
by  common  usage  and  the  various  other  considerations  which  are  ap- 
plicable to  all  employers  in  this  line  of  business,  culpability  cannot 
be  predicated  of  its  introduction  into  the  trains  of  the  receiving  com- 
pany, in  compliance  with  the  legislative  mandate,  although  that  com- 
pany itself  has  adopted  a  kind  of  rolling  stock  which  is  safer  to  han- 
dle.^ Moreover,  as  these  enactments,  either  by  their  express  terms 
or  upon  a  reasonable  construction,  require  that  no  unnecessary  delays 
or  hindrances  shall  be  interposed,  and  that  all  precautions  against  the 
use  of  improper  cars  shall, be  adopted  with  reference  to  reasonable 
despatch,^  it  is  evident  that  the  result  of  complying  with  them  may 
conceivably  be  that  an  inspection  of  a  foreign  car  will  be  sufficient,  al- 
though it  is  less  thorough  than  that  which  the  receiving  company 
deems  it  proper  to  make  in  the  case  of  its  own  rolling  stock.  In  prac- 
tice, however,  this  effect  of  the  ena,ctment  is  not  likely  to  be  exempli- 
fied, as  the  system  of  examining  cars  while  they  are  en  route  is  vir- 
tually the  same  in  all  parts  of  the  Union. 

On  the  other  hand,  these  provisions  do  not  take  away  from  a  seiv- 
ant  of  the  receiving  company  any  rights  which  the  common  law  gives 
him.  They  cannot  be  construed  as  a  direction  to  receive  a  foreign 
car  irrespective  of  the  question  whether  it  is  or  is  not  of  an  abnor- 
mally dangerous  construction  or  in  bad  repair.  It  has  been  uniform- 
ly held  that  the  duty  which  they  create  is  not  enforceable  unless  the 
cars  transferred  are  in  good  repair,  and  not  of  such  a  construction 
as  to  be  unreasonably  dangerous  to  persons  who  may  be  obliged  to 
work  on  them  or  to  handle  them.*      Plainly,  no  other  conclusion  was 

'  As  regards  one  particular  appliance,  and  public  policy  alike  demand  that 
this  point  of  view  is  thus  discussed  in  such  cars  should  be  received  and  trans- 
the  somewhat  recent  decision  of  North-  ported  by  a  railroad  company,  even 
em  P.  R.  Go.  v.  Blake  (1894)  11  C.  C.  though  it  does  not  make  use  of  such 
A.  93,  27  U.  S.  App.  190,  63  Fed.  45.  coupling  appliances  on  cars  of  its  own 
"The  fact  that  railroad  companies  are  construction,  so  long  as  such  cars  are 
now  very  generally  required  by  statu-  in  general  use  on  other  leading  lines  of 
tory  enactments  to  receive  and  trans-  railroad,  and  so  long  as  many  compe- 
port  cars  which  are  tendered  to  them  tent  persons  justify  the  use  of  such 
by  connecting  carriers  has  led  several  coupling  appliances  on  the  ground  that 
courts  to  decide,  after  a  very  full  and  they  are  not  unnecessarily  dangerous 
careful  consideration  of  the  question,  and  that  certain  advantages  result  from 
that  it  is  the  right  and  duty  of  a  rail-  that  method  of  construction."  See  also 
way  company  to  receive  and  transport  the  reasoning  of  the  court  in  Thomas 
double-deadwood  carSj  such  as  are,  at  v.  Missouri  P.  R.  Co.  (1891)  109  Mo. 
the  time,  in  use  on  other  railroads,  if  187,  18  S.  W.  980;  Baldwin  v.  Chicago, 
they  are  in  good  condition  and  free  from  R.  I.  &  P.  R.  Go.  (1879)  50  Iowa.  680. 
defects,  even  though  the  use  of  such  '  See  Smith  y.  Potter  (1881)  46  ]\Iich. 
cars  may  enhance  the  risk  to  which  a  258,  41  Am.  Hep.  161,  9  N.  W.  273. 
brakeman  is  exposed  in  the  act  of  mak-  ''In  Dooner  v.  Delaware  &  E.  Cannl 
ing  couplings.  It  has  been  held,  in  ef-  Go.  (1894)  164  Pa.  17,  30  Atl.  269,  re- 
fect,  that  the   necessities   of  commerce  ferring  to  the  mandate  of  §   1,  art.  17, 
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possible  in  the  absence  of  some  explicit  declaration  of  tbe  legislative 
will.  As  was  pointed  out  in  one  case,  there  is  no  reason  why  the  rule 
should  not  be  the  same,  whether  the  transportation  of  the  foreign  cars 
is  carried  out  in  obedience  to  a  statute,  or  by  virtue  of  a  mutual 
agreement.^ 

of  the  Pennsylvania  Constitution,  to  gent  to  its  sei'varita  as  to  furnish  them 
"receive  and  transport  .  .  cars,  dangerous  machinery  and  appliances, 
loaded  or  empty,  without  delay  or  dis-  when,  in  every  other  line  of  that  instru- 
crimination,"  of  another  connecting  ment  relating  to  railways  and  their  em- 
road,  the  court  said :  "By  no  reason-  ployees,  the  declared  purpose  to  widen 
able  construction  can  that  be  held  to  and  enlarge  the  accountability  of  the 
n-ean  cars  of  another  road  not  in  a  con-  railway  went  to  the  extent  of  almost 
dition  for  transportation,  or  not  pro-  wholly  destroying  the  fellow-servant 
vided  with  the  appliances  which  ordi-  doctrine.  Being  the  owners  of  public 
nary  care  requires  for  the  reasonable  highways  in  this  state,  railroads  are 
safety  of  train  crews  in  properly  hand-  very  properly  required  to  receive  from 
ling  them.  The  obvious  purpose  of  the  each  other  cars  to  be  transported  with- 
section  was  to  prohibit  common  car-  out  unnecessary  delay;  but  it  is  impos- 
riers  from  discrimination  in  transpor-  sible  to  believe  that  they  are  thereby 
tation  between  their  own  cars  and  those  required  to  receive  and  transport  cars, 
of  other  roads.  All  were  to  be  moved  however  obviously  defective  and  dan- 
over  the  lines  of  each  other,  with  the  gerous,  and  thereby  subject  its  serv- 
same  promptness  and  impartiality.  But  ants,  and  the  traveling  public  on  its 
the  Constitution  no  more  commands  one  trains,  to  certain  peril  and  disaster." 
road  to  move  defective  cars  from  other  To  the  same  effect,  see  Smith  v.  Potter 
roads,  than  to  move  its  own  cars  when  (1881)  46  Mich.  258,  41  Am.  Eep.  161, 
defective."  In  Illinois  G.  R.  Go.  v.  9  N.  W.  273;  Michigan  G.  R.  Go.  v. 
Price  (1895)  72  Miss.  862,  18  So.  415,  Smithson  (1881)  45  Mich.  212,  7  N.  W. 
the  court  said:  "The  constitutional  791;  Thomas  v.  Missouri  P.  R.  Go. 
provision  which  requires  all  railroads  (1891)  109  Mo.  187,  18  S.  W.  980; 
to  receive  and  transport  each  other's  Bender  v.  St.  Louis  &  8.  F.  R.  Go. 
cars,  etc.,  without  unnecessary  delay  or  (1896)  137  Mo.  240,  37  S.  W.  132;  Lou- 
discrimination,  is  a  simple  corollary  isville  &  N.  R.  Go.  v.  Williams  (1893) 
from  the  previous  declaration  of  the  95  Ky.  199,  24  S.  W.  1 ;  Chicago,  B.  & 
same  section  of  the  Constitution,  that  Q.  R.  Go.  v.  Gurtis  (1897)  51  Neb.  442, 
railroads  are  public  highways.  It  is  im-  71  N.  W.  42. 

possible  to  conceive  that  it  was  the  in-        ''  Pennsylvania     R.     Go.     v.      Snyder 

tent  of  the  Constitution  framers  to  ex-  (1896)   55  Ohio  St.  342,  45  N.  E.  559. 
empt  from  liability  a  railway  so  negli- 
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E.  Duty  to  ejiploy  an  adequate  number  of  sekvants. 

204.  Generally. 

205.  Master's  performance  of  duty  primarily  a  question  for  the  jury. 

By  whose  knowledge  of  a  servant's  unfitness  the  master  is  bound, 
see  chapter  x.  C,  atite. 

Servant's  knowledge  of  the  unfitness  of  a  fellow  servant,  see  chap- 
ters XVII.— XXI.,  post. 

Duty  of  hiring  deemed  to  be  non-delegable,  see  chapter  xxxi.,  post. 

That  the  master  is  not  liable,  even  if  the  servant  was  incompetent, 
unless  such  incompetency  was  the  efficient  cause  of  the  accident,  see 
chapter  xlii.,  post. 

As  to  the  duty  in  relation  to  statutes  passed  for  the  protection  of 
the  servant,  see  chapters  xxxvii.,  xw,,  post. 

The  usage  of  other  employers  as  a  test  of  the  defendant's  perform- 
ance of  his  duty  is  discussed  in  §  45,  ante. 

A.    GlSNERAX   PEINCIPLES. 

177.  Nature  and  extent  of  the  duty;  generally The    obligations 

of  a  master  to  see  that  the  servants  hired  by  him  possess  the  qualifi- 
cations, mental,  moral,  and  physical,  which  will  enable  them  to  per- 
form their  duties  without  exposing  themselves  and  their  coemployees 
to  greater  dangers  than  the  work  necessarily  entails,  are,  in  their 
broad  features,  similar  to  the  obligations  which  are  incumbent  upon 
him  with  regard  to  the  other  agencies  of  his  business.  It  is  mani- 
fest, however,  that,  in  their  specific  application  to  human  beings,  the 
general  principles  which  define  the  nature  and  extent  of  those  obli- 
gations must  assume  a  shape  somewhat  different  from  that  which 
they  bear  in  their  relation  to  the  lower  animals,  or  to  inorganic  in- 
strumentalities. It  is,  in  fact,  apparent  that  the  duty  of  a  master  to 
use  care  in  hiring  servants  is  very  closely  associated  with,  if  not  a 
special  form  of,  his  duty  to  adopt  a  safe  system  in  the  conduct  of  his 
business ;  that  is  to  say,  the  duty  of  seeing  that  the  unreasoning  agen- 
cies used  by  him  perform  their  functions.-'-     The  essential  distinc- 

^  This   conception   emerges    in    state-  N.  Y.  S.  E..  215,  8  N.  Y.  Supp.  19,  where 

ments  like  that  which  we  find  in  a  re-  it  was  held  to  be  negligence  to  intrust 

cent  case  that  "the  law  will  not  allow  the  work  of  thawing  dynamite  to  inex- 

an  employer,  whose  duty  it  is  to  provide  perienced  workmen  who  did  not  under- 

reasonably    safe    appliances,    to    escape  stand  the  danger  involved  in  applying 

liability   by   employing   incompetent   or  the  heat  in  a    certain    manner.     These 

unsuitable    persons    to    discharge     it."  facts  manifestly  suggest  the  conception 

Donnelly  v.  Booth  Bros.  &  B.  I.  Gran-  of  an  unsafe  method  of  work,  the  un- 

ite  Go.   (1897)   90  Me.  110,  37  Atl.  874.  safety  of  which  results  from  the  inef- 

Compare,    also,    such   cases   as    Stewart  fieiency   of  the   person   by   whom   it   is 

V.  Vew  Yorh,  0.  &  W.  R.  Go.  (1889)  28  done.     See  also  subtitle  D,  infra. 
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tions  suggested  by  tins  consideration  render  it  proper  to  treat  the 
cases  dealing  with  the  duty  of  hiring  servants  as  a  distinct  division 
of  the  general  subject,  separate  from  the  discussion  of  the  duty  to 
furnish  a  safe  place  of  work  and  safe  appliances.  The  cross-refer- 
ences at  the  head  of  the  chapter  indicate  the  instances  in  which  the 
balance  of  advantage  has  seemed  to  the  writer  to  be  in  favor  of  de- 
parting from  this  arrangement. 

The  rule  established  by  the  cases  to  be  reviewed  in  this  chapter  may 
be  stated  in  formal  terms  as  follows:  The  hiring  or  retention  of  a 
servant  whose  unfitness  for  his  duties,  whether  it  arise  from  his  want 
of  skill,  his  physical  and  mental  qualities,  or  his  bad  habits,  is  known, 
actually  or  constructively,  to  the  master,  is  culpable  negligence,  for 
which  the  master  must  respond  in  damages  to  any  other  servants  who 
may  suffer  injury  through  that  unfitness.^  The  essential  ground  upon 
which  the  liability  thus  predicated  is  based  is  that  "the  master  impli- 
edly contracts  that  he  will  use  due  care  in  engaging  the  services  of 
those  who  are  reasonably  fit  and  competent  for  the  performance  of 
their  respective  duties  in  the  common  service."^  A  master,  therefore, 
is  not  liable  for  injuries  caused  by  the  negligent  act  of  an  incompe- 


'  "If,  acting  through  appropriate  of- 
ficers, it  [i.  e.,  the  defendant  company] 
itirfvvingly  or  negligently  employs  in- 
rompetent  servants,  it  is  liable  for  an 
injury  occasioned  to  a  fellow  servant  by 
their  incompetency.  If  it  continues  in 
its  employment  an  incompetent  serv- 
ant after  his  incompetency  is  known  to 
its  officers,  or  so  manifest  that  its  offi- 
cers, using  due  care,  would  have  known 
it,  such  continuance  in  employment  is 
as  much  a  breach  of  duty  and  a  ground 
for  liability  as  the  original  employment 
of  an  incompetent  servant."  Gilman 
V.  Eastern  R.  Go.  (1866)  13  Allen,  433, 
90  Am.  Dec.  210.  "A  master  is  liable 
to  his  servant  for  an  injury  caused  by 
the  incompetency  or  want  of  skill  of  a 
fellow  servant,  whether  it  existed  when 
the  fellow  servant  was  hired,  or  has 
come  upon  him  since  the  hiring,  the  fel- 
low sei-vant  having  been  in  the  first  in- 
stance hired,  or  afterward  continued  in 
the  service,  with  notice  or  knowledge, 
or  the  means  of  knowledge,  of  this 
lack."  Laning  v.  Vew  York  G.  R.  Go. 
(1872)  49  N.  Y.  521,  10  Am.  Rep.  417. 
"The  same  care  requisite  in  hiring  a 
servant  in  the  first  instance  must  still 
be  exercised  in  continuing  him  in  the 
service ;  otherwise,  the  employer  will 
become  responsible  for  his  want  of  care 
or  skill.     The  employer  will  be  equally 


liable  for  the  acts  of  an  incompetent  or 
careless  servant,  whom  he  continues  in 
his  employment  after  a  knowledge  of 
such  incompetency  or  carelessness,  or 
when,  in  the  exercise  of  due  care,  he 
should  have  known  it,  as  if  he  had  been 
wanting  in  the  same  care  in  hirino." 
Shanny  v.  Androscoggin  Mills  (1876) 
66  Me.  420.  For  similar  language,  see 
Michigan  G.  R.  Co.  v.  Dolan  (1875)  32 
Mich.  510;  Poirier  v.  Carroll  (1883)  35 
La.  Ann.  699;  Evansville  &  T.  B.  R. 
Co.  V.  Guyton  (1888)  115  Ind.  450,  17 
N.  E.  101;  Hilts  V.  Chicaqo  &  G.  T.  R. 
Co.  (1885)  55  Mich.  437,  21  N.  W.  878. 
Where  an  employee  was  injured 
through  the  negligence  of  a  coemployee, 
evidence  that  the  latter  had  frequently 
shown  his  recklessness  and  unfit- 
ness, and,  notwithstanding  complaints 
against  him,  was  retained  by  the  mas- 
ter, makes  a  case  on  which  the  plain- 
tiff is  entitled  to  recover,  imless  it  is 
overthrown  by  a  successful  defense. 
Northern  P.  R.  Co.  v.  Mares  (1887) 
123  U.  S.  710,  31  L.  ed.  296,  8  Sup.  Ct. 
Rep.  321 ;  Loe  v.  Chicago,  R.  I.  &  P.  R. 
Go.   (1894)  57  Mo.  App.  350. 

'Snow  V.  Hoiisatonic  R.  Co.  (1864) 
8  Allen,  441,  85  Am.  Dec.  720.  Com- 
pare the  phraseology  used  in  Stewart  v. 
Philadelphia,  ^Y.  &  B.  R.  Co.  (1889)  8 
Houst.    (Del.)    450,  17  Atl.  639. 
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tent  servant,  where  that  act  was  not  one  of  those  which  he  was  au- 
thorized to  do.* 

It  should  be  observed  that,  in  some  states  of  the  evidence,  a  serv- 
ant may  be  entitled  to  recover  either  on  the  ground  that  the  instru- 
mentality furnished  was  defective,  or  on  the  ground  that  the  employee 
to  whom  the  duty  of  furnishing  it  was  assignied  was  not  competent 
for  that  duty.""  If  the  latter  ground  is  relied  upon,  the  essence  of 
the  servant's  claim  is  that  he  was  injured  by  the  negligence  of  an  em- 
ployee who  was  charged  with  the  performance  of  a  non-delegable 
duty.  The  cases  illustrative  of  this  point  of  view  are  collected  in 
chapters  xxxi.,  xxxii.,  post. 

178.  Duty  considered  as  creating  an  exception  to  the  doctrine  of  com- 
mon employment. —  It  is  important  to  note  that  the  rule  stated  in  the 
last  section  Avas  originally  introduced  into  Anglo-American  law,  and 
is  still  frequently  referred  to  by  the  courts,  as  an  exception  to  the 
doctrine  which  declares  a  master  to  be  exempt  from  responsibility  for 
injuries  caused  to  one  servant  by  the  negligence  of  another.  From 
this  point  of  vio^v,  it  may  b©  enunciated  thus:  "While  a  railroad 
company  is  not  responsible  to  one  employee  for  an  injury  resulting 
from  the  mere  negligence  or  incompetence  of  a  coemployee  in  the  same 
general  employment,  it  is  liable  in  such  a  case  where  the  company 
has  been  guilty  of  negligence  in  the  employment  of,  or,  after  notice, 
contimiing  in  the  employment,  the  negligent  or  incompetent  employee, 
thereby  conducing  to  the  injury."^  In  other  words,  the  wrongful 
hiring  of  incompetent  servants  is  not  one  of  the  common  and  obvious 

*  Southern   Cotton-Oil   Go.   v.   Devond  wiiile  they  are   acting  in  one   common 

(1894;   Tex.   Civ.  App.)    25   S.   W.   43;  service,  yet  this  must  be  taken  with  the 

Smith    V.    St.    Louis    &    8.    F.    R.    Co.  qualification  that  the  master  shall  have 

(1899)    151  Mo.  391,  48  L.  R.  A.   368,  taken  due  care  not  to  expose  his  serv- 

52  S.  W.  378    (engine  wiper  undertook  ant  to    unreasonable   risks.     The    serv- 

to  operate   the  engine;    sunervisors  bad  ant,  when  he  engages  to  run  the  risks 

no  knowledge  that  he  had  ever  before  of    his  service,  including   those    arising 

attempted  to  do  so).  from  the  negligence  of  fellow  servants, 

"  See,    for     example,    Bunnell     v.    St.  has  a  right  to  understand  that  the  mas- 

Paul,  M.  &  M.  R.  Co.    (1882)    29  Minn,  ter  has  taken  reasonable  care  to  protect 

305,  13  N.  W.  129.     There,  a  breach  of  him  from  such  risks  by  associating  him 

the   latter   duty   was   relied   on,   but   a  only  with  persons  of  ordinary  skill  and 

breach   of  the   former  duty  might  also  care;  and  the  object  of  the  plea  in  this 

have   been   made   the   gravamen   of   the  ease  is  to  show  that  the  defendants  had 

action,  the  cause  of  tlie  injury  having  discharged    this  duty,  the    omission    to 

been  a  defective  scaffold.  di.'3charge  which  might  have  made  them 

^Ohio  &  M.  R.  Co.  V.  Collarn  (1881)  responsible  to  the  deceased.  The  plea, 
73  Ind.  261,  38  Am.  Rep.  134.  "Though  therefore,  appears  to  us  not  to  be  open 
we  have  said,"  remarked  Alderson,  B.,  to  the  objection  insisted  on."  Hutch- 
in  a  leading  English  case,  "that  a  mas-  inson  v.  York,  X.  &  B.  R.  Co.  (1850) 
ter  is  not,  in  general,  responsible  to  one  5  Exch.  34.3^  19  L.  ,J.  Exch.  N.  S.  296, 
servant  for  an  injury  occasioned  to  him  14  Jur.  837.  It  would  be  a  work  of 
by  the    negligence    of  a    fellow  servant  supererogation    to  attempt    to  cite    all 
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hazards  of  an  employment  which  is  assumed  by  other  servants.^     It 
is  error  to  take  the  case  from  the  jury  where  there  is  evidence  that 

the  cases  in  which  this  conception  is  ad-  Gray,   274,   09   Am.   Dec.    317;    Farwell 

verted  to.     The  following  list  will  suf-  v.  Boston  &  IF.  R.  Corp.   (1842)   4  Met. 

fice:      Morgan  v.   Vale  of  IS'cath  R.   Go.  49,    38    Am.   Dec.    339;    Cunrin    v.   Mer- 

(1864)    5  Best  &  S.  723,  L.  R.   1  Q.  B.  chants'  Mfg.  Go.    (1881)   130  Mass.  374, 

149,  35  L.  J.  Q.  B.  N.  S.  23,  13  L.  T.  N.  39   Am.   Rep.   457;    lYcw   Orleans,   J.   & 

S.  564,  14  Week.  Rep.   144;   Wiggett  v.  G.  y.  R.  Go.  v.  Hughes   (1873)  49  Miss. 

Fox   (1856)    11  Exch.  832,  2  Jur.  N.  S.  258;    Hoicd    v.    Mississippi    G.    R.    Go. 

955,  25  L.  J.  Exch.  N.  S.  188;   Tarrant  (1874)    50  Miss.   178,   192;    McDermott 

V.  We66    (1856)    18  C.  B.  797,  25  L.  J.  v.   Pacific  R.   Go.    (1800)    30  Mo.    116; 

C.  P.  N.  S.  261 ;  Bartonshill  Goal  Go.  v.  Harper  v.  Indianapolis  &  St.  L.  R.  Go. 

Reid   (1858)    3  Macq.  H.  L.  Cas.  266,  4  (1871)    47   Mo.   567,   4   Am.   Rep.   353; 

Jur.    N.     S.     767 ;     Searle    v.    Lindsay  Nash    v.    Nashua     Iron     £    Steel     Co. 

(1861)    11  C.  B.  N.  S.  429,  31  L.  J.  C.  (1882)   62  N.  H.  406;  Pittsiurg,  Ft.  W. 

P.  N.  S.  106,  8  Jur.  N.  S.  746,  5  L.  T.  d  G.  R.  Go.  v.  Devinney  (1867)   17  Ohio 

N.   S.  427,   10  Week.   Pvep.   89;    Hall  v.  St.  197;   Weger  v.  Pennsylvania  R.  Go. 

Johnson   (1865)    3  Hurlst.  &  C.  589,  34  (1867)     55    Pa.    460;    Walton   v.    Bryn 

L.   J.   Exch.   N.   S.   222,   11    Jur.   N.   S.  Jl/aicr  Hotel  Go.    (1894)    160  Pa.  3,  28 

180,  11  L.  T.  N.  S.  779,  13  Week.  Rep.  Atl.    438;    Boatwright   v.    Northeastern 

411;    Wilson  v.  Merry    (1808)    L.  R.   1  R.  Go.    (1886)    25  S.  C.   128;   Nashville 

H.  L.  Se.  App.  Cas.  326,  19  L.  T.  N.  S.  &  G.  R.  Go.  v.  Elliott    (1860)    1  Coldw. 

30;    Walker  v.  Boiling    (1853)    22  Ala.  611,   78  Am.  Dec.   506;    Knoxville  Iron 

294;  Alahama    &    F.    R.  Go.  v.    Waller  Go.  v.  Dobson  (1881)  7  Lea,  307;  Dallas 

(1872)    48  Ala.  459;   Tyson  v.  South  &  v.   Gulf,   C.   &  S.  F.  R.   Go.    (1884)    61 

North  Ala.  R.  Go.    (1878)    61  Ala.  554,  Tex.  196;  Baird  v.  Dunn   (1895)    33  N. 

32  Am.  Rep.  8;   Mobile  &  0.  R.   Go.  v.  B.   156;   Bossout  v.  Rome,  W.  &  0.  R. 

Thomas    (1868)    42  Ala.  672;   Hogan  v.  Co.   (1890)   32  N.  Y.  S.  R.  884,  10  N.  Y. 

Central  P.  R.  Go.    (1874)    49  Oal.  129;  Supp.   602;   Pennsylvania   Go.  v.  Roney 

Stephens  v.  Doe    (1887)    73  Cal.  26,  14  (1883)   89  Ind.  453,  46  Am.  Rep.   173. 
Pae.   378;    Congrave  v.   Southern  P.   R.        'Hall  v.  Bedford  Quarries  Go.   (1901) 

Co.    (1891)    88   Cal.   360,   26   Pac.    175;  156   Ind.   460,   60   N.   E.   149.     A  state- 

Keith    V.     Walker    Iron    &     Coal     Go.  raent  of  plaintiff's  coiinsel,  in  an  action 

(1888)   81  Ga.  49,  7  S.  E.  166;  Chicago  by  an  employee,  showing  that  the  inju- 

&  N.  W.  R.  Go.  V.  Swett    (1867)   45  111.  ries   complained   of  were   occasioned  by 

197,  92  Am.  Dec.  206;  Chicago  &  N.  W.  a  coemployee,  is  not  sufficient  to  show 

R.  Go.  V.  Taylor   (1873)    69  111.  461,  18  that    there    is   no    cause    of   action.     It 

Am.  Rep.  626;   Chicago  &  A.  R.  Co.  v.  must  also  appear  by  the  affirmative  tes- 

Sullivan   (1872)   63  111.  293;   Columbus,  timony  of  the  employer  that  the  coem- 

C.  &  I.  G.  R.  Co.  V.  Troesch   (1873)    68  ployee  was  a  competent  person  for  the 

111.   545,   18  Am.  Rep.   578;    Toledo,  W.  position  he  occupied,  and  that  necessary 

&   W.  R.  Co.  V.  Durkin    (1875)    76  111.  appliances  were    furnished    by  the    em- 

395;     Chicngo    £    A.    R.    Co.    v.    Rush  ployer.     Haley  v.   Western   Transit   Go. 

(1877)  84  111.  570;  Chicago  &  A.  R.  Go.  (1890)    76  Wis.  344,  45  N.  W.   16.     A 

V.   Keefe     (1868)    47     111.    108;     United  railway  company  which  is  negligent  in 

States     Rolling    Stock     Co.    v.    Wilder  employing  an  unskilful  engineer,  or  al- 

(1886)   116  111.  100,  5  N.  E.  92;  Thayer  lowing  such  engineer  to  turn  over  the 

v.  St.  Louis,  A.  <£  T.  H.  R.  Co.    (1864)  engine  to  a   fireman  who   is  not  quali- 

22   Ind.   26,  85  Am.  Dec.   409;    Chicago  fied    to    manage    it,    damage    resulting 

&    G.  E.    R.  Co.  V.    Harney    (1867)     28  from    the     conduct     of     the     engineer 

Ind.   28,  92  Am.  Dec.  282;   Lake  Shore  or   fireman,   is   liable,   although   the   in- 

tC-  .1/.  S.   R.   Co.   V.   Stiipak    (1886)    108  jured  servant  is  the  conductor    of    the 

Ind.  1,  8  N".  E.  630;  Hubgh  v.  New  Or-  train.     Connor  v.  Ghicac/o,  R.  I.  &  P.  R. 

leans  &   C.   R.    Co.    (1851)    6  La.   Ann.  Co.     (1875)    59    Mo.  285.     In    Chicnqo, 

496,  54  Am.  Dec.  565;  Satterly  v.  Mor-  St.  L.  &  P.  R.  Go.  v.  Champion   (1894) 

gan    (1883)    35  La.  Ann.   1100;   Poirier  9  Ind.  App.  520,  37  N.  E.  21,  denying 

v.    Carroll    (1883)     35    La.    Ann.    699;  rehearing  in  9  Ind.  App.  511,  36  N.  E. 

Bcaulicn    v.    Portland    Co.     (1860)     48  221,   it   was   held   error   to  give   an   in- 

]\Ie.  291;  Donnelly  v.  Booth  Bros.  &  H.  struction  to  the   effect  that,   if  it  ever 

I.    Granite   Co.    (18!)")    90   Jle.   110,   37  becomes  necessary  to  take  into  the  serv- 

Atl.  874;    Cayzer  v.   Taylor    (1857)    10  ice  aji  inexperienced  employee,  the  neg- 
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there  was  negligence  in  the  selection  or  retention  of  the  coservant 
whose  act  caused  the  injury.' 

A  complaint  which  alleges  that  the  master  was  negligent  in  se- 
lecting the  fellow  servant  whose  act  caused  the  injury  is  not  demur- 
rable.* On  the  other  hand,  a  complaint  is  insufficient  which  on  its 
face  shows  that  the  injury  in  suit  was  caused  by  the  act  of  a  fellow 
servant,  unless  it  avers  negligence  in  respect  to  the  selection  or  re- 
tention of  that  servant.^ 

The  distinction  between  the  negligence  of  a  competent  fellow  serv- 
ant" and  the  unskilfulness  of  an  incompetent  fellow  servant  should 
be  clearly  pointed  out  to  the  jury  by  the  trial  judge,  in  any  case  where 
there  is  a  possibility  of  their  misapprehending  the  true  rule.® 


ligenee  of  that  employee  is  a  risk  as- 
sumed by  his  coservants.  The  majority 
of  the  court  said  that,  should  such  a  ne- 
cessity arise,  the  other  servants  had  a 
right  to  assume  that  they  would  be  in- 
formed of  that  fact,  or  at  least  be  given 
a  reasonable  opportunity  to  learn  it,  be- 
fore being  placed  in  a  perilous  position. 
Ross,  J.,  dissented  on  the  ground  that 
the  majority  of  the  court  confused  the 
terms  "inexperienced"  and  "incompe- 
tent," as  a  servant  may  be  inexperi- 
enced, and  yet  not  incompetent. 

"  Briclcner  v.  New  York  C.  B.  Go. 
(1870)   2  Lans.  506. 

*  Voss  V.  Delaware,  L.  &  W.  R.  Co. 
(1898)  62  N.  J.  L.  59,  41  Atl.  224; 
Chandler  v.  Atlantic  Coast  Electric  B. 
Co.  (1898)  61  N.  J.  L.  380,  39  Atl.  674; 
Hall  V.  Bedford  Quarries  Co.  (1901) 
156  Ind.  460,  60  N.  E.  149.  A  petition 
alleging  that  the  employment  of  a  fel- 
low servant  was  careless  and  negligent, 
and  that,  in  consequence  thereof,  an  in- 
competent servant  was  taken  into  the 
company's  service,  who  caused  the  in- 
jury by  his  incompetency,  is  a  sufficient 
allegation  of  negligence  in  his  employ- 
ment. Galveston  Rope  &  Twine  Go.  v. 
Burkett  (1893)  2  Tex.  Civ.  App.  308,  21 
S.  W.  958.  A  complaint  is  sufficient 
which  charges  the  death  of  the  baggage 
master  through  the  act  of  the  con- 
ductor, alleging  that  he  was  not  a  care- 
ful, skilful  and  attentive  conductor  for 
a  passenger  train,  which  was  known  to 
defendant,  and  that  the  death  of  plain- 
tiff's intestate  was  caused  by  such  con- 
ductor's negligence.  Kerlin  v.  Chicago, 
P.  &  St.  L.  B.  Co.  (1892)  50  Fed.  185. 

'Indiana,  B.  &  W.  B.  Co.  v.  Dailey 
(1886)  110  Ind.  75,  10  N.  E.  631;  Laiv- 
ler  T.  Androscoggin  R.  Co:  (1873)    62 


Me.  463,  16  Am.  Rep.  492;  Collier  v. 
Steinhart  (1875)  51  Cal.  119;  Boyce  v. 
Fitzpatrick  (1881)  80  Ind.  527;  Bogard 
v.  Louisville,  E.  &  St.  h.  R.  Go.  (1884) 
100  Ind.  491;  Lake  Shore  &  M.  8.  R. 
Co.  V.  Stupah  (1886)  108  Ind.  1,  8  N. 
E.  630;  Albro  v.  Agawam  Canal  Co. 
(1850)  6  Cush.  75;  Dow  v.  Kansas  P. 
R.  Go.  (1871)  8  Kan.  642;  Pilkinton  v. 
Gulf,  C.  &  S.  F.  R.  Co.  (1888)  70  Tex. 
226,  7  S.  W.  805;  Kindel  v.  Ball  (1896) 
8  Colo.  App.  63,  44  Pac.  781;  McDer- 
mott  V.  Pacific  R.  Co.  (1860)  30  Mo. 
115;  Southwest  Virginia  Improv.  Go. 
V.  Andrew  (1889)  86  Va.  270,  9  S.  E. 
1015;  Kersey  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.   (1883)  79  Mo.  362. 

'  Ingram  v.  Hilton  &  D.  Lumber  Go. 
(1899)  108  Ga.  194,  33  S.  E.  961.  In 
Cayzer  v.  Taylor  (1857)  10  Gray,  274, 
277,  69  Am.  Dec.  317,  the  following  in- 
struction was  held  correct:  "It  is  con- 
tended that  the  defendant  was  negligent 
in  the  selection  of  an  incompetent  en- 
gineer, and  negligent  in  continuing  him 
in  his  employment.  There  are  two  in- 
quiries here:  1.  Was  the  engineer  com- 
petent or  incompetent?  2.  If  he  was 
not,  had  the  master  reason  to  know  it? 
If  he  had  reason,  and  if  he  knowingly, 
or  having  good  reason  to  know,  and 
without  due  care  and  prudence,  em- 
ployed or  continued  in  his  employment 
such  incompetent  person,  and  the  acci- 
dent happened  or  injury  arose  by  reason 
of  such  incompetency,  and  the  plaintiflF 
has  satisfied  you  of  this,  the  burden  be- 
ing on  him,  he  is  entitled  to  recover.  If 
he  was  not  negligent  in  this  respect,  or 
had  not  reason  to  know  of  this  incom- 
petency, and  the  injury  did  not  arise 
from  incompetency,  he  is  not  liable  on 
this  ground.     If  it  was  the  careless  act 
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Any  charge  is  erroneous  wliich  does  not  distinguisli  clearly  be- 
tween the  liability  of  the  defendant  by  reason  of  negligence  in  the 
furnishing  of  proper  apparatus  or  in  the  employment  of  competent 
coservants,  and  his  nonliability  for  a  want  of  proper  care  on  the  part 
of  the  fellow  servant  at  the  time  of  the  accident/ 

The  defendajit  is  not  entitled  to  an  unqualified  instruction  that  the 
plaintiff  cannot  recover  if  he  was  injured  by  his  own  carelessness  or 
that  of  his  fellow  servants.* 

179.  Standard  of  care  obligatory  upon  the  master  in  regard  to  the  se- 
lection of  his  servants.— As  iu  the  case  of  the  other  agencies  of  the 
master's  business,  the  question  whether  he  has  performed  his  duty 
with  respect  to  the  employment  of  servants  is  sometimes  considered 
with  reference  to  the  general  standard  furnished  by  the  supposed 
conduct  of  a  man  of  a^'erage  prudence  and  intelligence  under  the  cir- 
cumstances, and  sometimes  with  reference  to  the  actual  qualifications 
of  the  servant  hired. 

The  former  point  of  view  is  apparent  in  the  doctrine  that  an  em- 
ployer is  in  no  case  held  to  an  undertaking  to  select  absolutely  com- 
petent and  careful  servants.  The  rule  requires  of  him  no  more  than 
the  exercise  of  reasonable  care  in  either  case, — such  care  only  as  men 
of  reasonable  and  ordinary  prudence  exercise, — and,  when  he  has 
complied  with  this  requirement,  he  cannot  be  held  responsible  for  in- 
juries which  result  from  the  incompetency  of  the  servants  so  se- 
lected.^ 

of  an  incompetent  engineer,  negligently  Rep.  68,  11  N.  E.  77;  Webster  Mfg.  Co. 
and  knowingly  employed  by  the  defend-  v.  Schmidt  (1897)  77  111.  App.  49.  The 
ant,  he  would  be  liable;  if  it  was  the  phrase  "reasonable  care,  prudence,  and 
careless  act  of  a  competent  engineer,  he  discretion"  is  used  in  Norfolk  <&  W.  R. 
would  not  be  liable."  Co.  v.  Nuckols  (1895)  91  Va.  193,  21  S. 

^Houston  &  T.  G.  R.  Co.  v.  Willie  B.  342.  "The  duty  of  a  railway  corpo- 
(1880)   53  Tex.  318,  37  Am.  Rep.  756.      ration  is  to  exercise  due,  that  is,  ordi- 

'  International  &  G.  N.  R.  Go.  v.  Cook  nary,  care,  in  the  selection  and  employ- 
(1897)  16  Tex.  Civ.  App.  386,  41  S.  W.  ment  of  its  servants  and  agents,  having 
665.  respect  to  their  particular  duties   and 

^Holland  v.  Tennessee  Coal,  I.  &  R.  responsibilities,  and  the  consequences 
Co.  (1890)  91  Ala.  444,  12  L.  R.  A.  232,  that  may  result  from  their  want  of  com- 
8  So.  524.  "The  extent  of  the  under-  petence,  skill,  or  care  in  the  perform- 
taking  is  that  the  company  will  exercise  ance  of  their  duties."  Bauleo  v.  Veio 
reasonable  care  in  the  selection  of  an  York  £  H.  R.  Co.  (1874)  59  N.  Y.  356, 
employee,  and,  if  his  incompetency  is  17  Am.  Rep.  325.  The  phrase  "ordi- 
discovered,  it  will  dismiss  him  from  its  nary  care"  is  also  used  in  Lindvall  v. 
service."  Columius,  C.  &  I.  C.  R.  Co.  Woods  (1891)  44  Fed.  855;  Ex  parte 
V.  Troesch  (1873)  68  111.  545,  18  Am.  Johnson  (1883)  19  S.  C.  492;  Matthews 
Rep.  578.  The  phrase  "reasonable  care"  v.  Bull  (1897;  Cal.)  47  Pae.  773.  In 
also  occurs  in  Wright  v.  New  York  C.  Ohio  &  M.  R.  Go.  v.  Gollarn  (1881)  73 
R.  Co.  (1858)  28  Barb.  80;  Chicago  &  Ind.  261,  38  Am.  Rep.  134,  the  two  ad- 
(?.  E.  R.  Go.  V.  Harney  (1867)  28  Ind.  jectives,  "reasonable"  and  "ordinary," 
28,  92  Am.  Dec.  282;  Rogers  v.  Ludlow  are  coupled  together.  In  Alabama  d  F. 
Mfg.  Co.  (1887)   144  Mass.  198,  59  Am.   R.  Co.  v.  Waller  (1872)  48  Ala.  459,  it 
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The  latter  point  of  view  is  observable  in  tbe  statements  that  the 
master  is  bound  to  provide  servants  that  are  "fit  and  competent,"^ 
"efficient,"^  "of  competent  skill  and  prudence,"*  but  not  "absolutely 
competent  and  careful  servants.'"' 

A  blending  of  these  two  conceptions  produces  the  more  complete 
formula  that  a  master  is  bound  to  exercise  reasonable  or  ordinary 
care  in  the  selection  and  retention  of  sufficient  and  competent  serv- 
ants.* In  instructing  a  jury,  this  extended  form  of  statement  should 
always  be  used;  for  otherwise  the  jury  might  be  led  to  suppose  that 
the  master  was  an  insurer  of  the  servant's  competency.'''  Compare 
the  similar  doctrine  in  the  case  of  other  agencies,  §  25,  ante. 

180.  Unfitness  injurious  to  the  unfit  servant  himself. —  In  most  in- 
stances the  injured  party  is  a  coemployee  of  the  servant  whose  un- 
fitness is  complained  of.  But  such  unfitness  may  conceivably  create 
a  cause  of  action  in  favor  of  the  unfit  servant  himself.  The  reason 
why  recovery  on  this  ground  is  so  rarely  sought  is  doubtless  that,  in 
the  nature  of  the  case,  the  unfit  servant  is  almost  always  aware  of  his 
unfitness.  The  effect  of  his  knowledge  is  to  bring  the  situation  with- 
in the  scope  of  the  principle  that,  if  a  person  of  apparently  full  age 
and  complete  understanding  undertakes  certain  duties,  he  is  presumed 
to  appreciate  and  accept  the  risks  incident  to  those  duties.-'    Or,  from 

was  said  that  the  master  was  bound  to  Supp.  151    (same  facts)  ;  Laning  v.  New 

use  "due  or  reasonable"  care  and  dili-  York  G.  B.  Go.   (1872)  49  N.  Y.  521,  10 

gence,    the    exercise    of  ''ordinary"  care  Am.  Rep.  417;  Brovm  v.  The  D.  S.  Gage 

and  diligence  not  being  sufficient  to  ab-  (1872)     1    Woods,    401,    Fed.    Cas.   No. 

solve  him   from  liability.     But  the  rul-  2,002. 

ing    suggests  a    distinction  which    does  ''Lewis   v.  Emery    (1896)     108    Mich, 

not  seem  to  be  warranted  by  the  author-  641,    66    N.    W.     569     (condemning    a, 

ities.     In  Sizer  v.  Syracuse,  B.  &  N.  Y.  charge    that    "the    law    imposes    upon 

B.  Go.  (1872)  7  Lans.  67,  the  expression  every  man  that  runs  a  sawmill  the  duty 

"highest  care"  was  used,  but  this  was  to    employ    reasonably    skilful    employ- 

oiiter,  and  is,  in  any  case,  too  strong,  ees")  ;     Oulf,    G.    &    B.    P.    R.    Go.    v. 

as  the  above  authorities  show.  Schii:ahbe   (1892)   1  Tex.  Civ.  App.  573, 

'Ardesco  Oil  Go.  v.  Gibson  (1869)  63  21  S.  W.  706  (disapproving  the  state- 
Pa.  146.  ment  that  a  railway  company  is  bound 

'  NorfolJc    &    W.    R.    Go.    v.    Ampey  to    "furnish     competent    and     qualified 

(1896)    93  Va.   108,  25  S.  E.  226    (not  men  to  handle  its  engines  and  trains"), 

error  to  substitute  this  word  for  com-  ^  Accordingly,  an  employer  who  is  hir- 

petent"  in  an  instruction ) .  ing  a  man  twenty  years  of  age  is  not 

*  Wonder  v.    Baltimore   &   0.   R.    Go.  bound  to  examine  him  as  to  his  experi- 

(1870)   32  Md.  411,  3  Am.  Rep.  143.  ence  and  capacity  with  a  view  to  ascer- 

"  Holland  v.   Tennessee  Goal,  I.  &  R.  taining  whether  he  needs  instruction  as 

Go.  (1890)  91  Ala.  444,  12  L.  R.  A.  232,  to  the  dangers  of  the  work.     O'Veal  v. 

8  So.  524.  Chicago    &  I.  Goal    R.  Go.    (1892)     132 

'Matthews  v.   Bull    (1897;    Cal.)    47  Ind.  110,  31  N.  E.  669.     See  also,  to  a 

Pac.    773.     For    similar    language,    see  like  effect,  Pittsburgh,  G.  &  St.  L.  R.  Go. 

Rogers  v.  Ludlow  Mfg.  Go.    (1887)    144  v.  Adams   (1886)   105  Ind.  151,  5  N.  E. 

Mass.  198,  59  Am.  Rep.  68,  11  N.  E.  77;  187.     A  servant  not  hired  for  any  spe- 

Tonnesen  v.  Ross    (1890)    58  Hun,  415,  cial    duties,  who  is  directed    to    couple 

12  N.  Y.  Supp,  150;  Thompson  v.  Ross  two  cars,  and  receives  an  injury  because 

(1890)    35  N.  Y.   S.  R.   271,   12  N.  Y.  he  undertakes  to  do  this  on  the  inside 
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another  standpoint,  he  may  be  regarded  as  being  gnilty  of  contribu- 
tory negligence  in  undertalting  work  for  which  he  knows  himself  to 
be  unfitted,^  especially  where  his  culpability  takes  the  form  of  an 
omission  to  inform  the  master  of  his  unfitness.^  But  if  this  element 
of  the  incompetent  servant's  knowledge  be  abstracted,  his  right  to  re- 
cover for  injuries  received  by  himself  is  indisputable,  the  situation 
being  essentially  the  same  as  where  a  servant,  without  being  taken 
outside  the  scope  of  the  duties  defined  by  his  contract  (see  chapter 
x:xv.,  post),  is  assigned  to  work  which  is  beyond  his  capacity,  or 
which  exposes  him  to  uniisual  perils  by  reason  of  some  physical  or 
mental  defect.*  Most  of  the  cases  under  this  head  relate  to  the  mas- 
ter's liability  for  the  employment  of  minors.     See  §§  18—20,  ante. 

B.    ClKCUMSXANCES    BEAEING    UPON"    THE    QUESTION    OF    A    SEKVANt's 

COMEKTENCY. 

181.  Generally. —  The  first  step  in  the  establishment  of  the  plain- 
tiff's case  is  to  adduce  sufficient  evidence  that  the  coservant  whose 


of  a  curve,  cannot  recover  damages  on 
the  theory  that  he  was  unskilled  in  such 
work,  where  there  is  no  evidence  that 
his  want  of  skill  was  known  to  the  mas- 
ter or  the  master's  representative. 
Whittaker  v.  Coombs  (1884)  14  111. 
App.  498.  Crmcley  v.  Appleton  (1888) 
148  Mass.  98,  18  N.  E.  67.5,  was  an  ac- 
tion to  recover  for  personal  injuries  oc- 
casioned to  the  plaintiff,  while  in  the 
defendant's  employ,  by  being  placed  by 
him  in  a  position  of  peculiar  danger. 
Evidence  was  given  that  the  plaintiff 
was  subject  to  epileptic  fits,  and  was  ig- 
norant of  the  fact.  The  judge,  after 
instructing  the  jury  that  the  plaintiff 
must  show  that  he  was  subject  to  such 
fits,  that  he  did  not  know  this,  that  the 
defendant  did,  and  further,  that  the  de- 
fendant "knew  or  had  cause  to  know 
that  plaintiff  did  not  know  anything 
about  it,"  amplified  the  last  clause, 
stating  that,  whether  the  defendant 
knew  that  the  plaintiff  was  ignorant  of 
his  malady  might  be  proved  by  circum- 
stantial, as  well  as  by  direct,  evidence. 
The  plaintiff  excepted  to  this  statement, 
and,  without  asking  for  any  instruction 
as  to  the  defendant's  duty,  if  only  he 
"had  cause  to  know"  the  plaintiff's  ig- 
norance, requested  an  instruction  mak- 
ing the  defendant  responsible  if  the 
plaintiff  was  ignorant  of,  and  the  de- 
fendant was  acquainted  with,  the  mal- 
ady, without  regard  to  the  inquiry  as  to 


whether  the  defendant  knew  or  had 
cause  to  know  the  plaintift''s  ignorance. 
Held,  that  the  instruction  as  given  was 
correct,  and  that  the  one  requested  was 
properly  refused.  In  Parlin  v.  Fin- 
frouck  (1895)  65  111.  App.  174,  it  was 
held  that  the  owner  of  a  blast  furnace 
is  not  liable  for  injuries  to  an  employee 
from  the  inhalation  of  gas  not  sufficient 
in  quantity  to  affect  an  ordinary  man, 
because  the  lungs  of  such  employee  were 
over-sensitive  from  previous  illness, 
where  his  employer  had  no  reason  to 
suppose  that  he  was  not  sufficiently 
strong  to  endure  the  gas  without  risk. 
Compare  §  144,  ante. 

'  It  is  laid  down  that  by  applying  for 
work,  a  servant  holds  himself  out  as 
possessing  competent  knowledge  and 
skill,  and  that,  if  these  qualifications 
are  lacking,  any  injury  which  results 
from  his  unfitness  is  to  be  attributed  to 
his  own  fault.  Huher  v.  Jackson  d  S. 
Co.  (1895)  I  Marv.  (Del.)  374,  41  Atl. 
42. 

"Whittaker  v.  Coomhs  (1884)  14  III. 
App.  498. 

*  The  act  of  a  foreman  in  directing  a 
common  laborer  employed  to  break 
stone  and  drill  holes,  to  draw  a  charge 
from  a  blast,  without  ascertaining  what 
his  knowledge  or  experience  is,  con- 
stitutes negligence.  Vitto  v.  Farley 
(1895)  15  Misc.  153,  36  N.  Y.  Supp. 
1105. 
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negligence  caused  tlie  injury  -was  unfit  for  the  duties  assigned  to  him. 
In  the  absence  of  evidence  tending  to  prove  that  the  employee  whose 
retention  is  alleged  to  be  culpable  had  ever  shown  any  lack  of  skill 
or  efficiency  in  the  performance  of  his  duties  before  the  accident  oc- 
curred in  which  the  plaintiff  was  hurt,  a  nonsuit  is  properly  granted.^ 

Incompetency  connotes  the  converse  of  reliability  in  "all  that  is 
essential  to  make  up  a  reasonably  safe  person,  considering  the  nature 
of  the  work  and  the  general  safety  of  those  who  are  required  to  asso- 
ciate with  such  person  in  the  general  employment."^ 

The  servant  should  be  discharged  for  the  same  measure  of  negli- 
gence which  would  have  unfitted  him  for  the  original  employment.* 

The  question  whether  the  delinquent  servant  was  competent  for 
the  duties  he  was  performing  when  the  accident  occurred  must  be 
determined  with  reference  to  that  time,  and  not  to  the  time  when  he 
first  assumed  the  duties.* 


'  Curran  v.  Merchants'  Mfg.  Co. 
( 1881 )  130  Mass.  374,  39  Am.  Rep.  457  ; 
Reese  v.  Diddle  (1886)  112  Pa.  72,  3 
Atl.  813;  Dysart  v.  Kansas  City,  Ft.  8. 
&  M.  R.  Go.  (1898)  145  Mo.  83,  46  S. 
W.  751.     See  also  chapter  xoii.  B,  post. 

'  Maitland  v.  Gilbert  Paper  Co. 
(1897)  97  Wis.  476,  72  N.  W.  1124. 
That  the  master  is  not  absolved  by  the 
mere  fact  that  the  servant  hired  was 
careful  and  prudent,  where,  as  a  matter 
of  fact,  he  was  unable  to  perform  his 
duties  properly  owing  to  his  ignorance 
and  want  of  skill,  and  the  injury  re- 
sulted from  that  incompetency,  was 
long  ago  settled  in  Wright  v.  Hew  York 
C.  R.  Co.  (1858)  28  Barb.  80,  and  does 
not  seem  to  have  been  since  disputed. 
It  has  recently  been  laid  down  that  a 
master  may  be  liable  to  a  servant  by 
reason  of  the  unfitness  and  incompe- 
tency of  an  engineer,  although  the  lat- 
ter exercises  extreme  care  within  the 
limitation  of  his  knowledge.  Nofsinger 
V.  Goldman  (1898)  122  Cal.  609,  55 
Pac.  425. 

'  Harper  v.  Indianapolis  &  St.  L.  R. 
Co.  (1869)  44  Mo.  488,  holding  erro- 
neous an  instruction  that,  if  the  servant 
employed  by  the  defendant  was  comjw- 
tent  at  the  time  of  the  original  employ- 
ment, then  defendant  would  not  be  lia- 
ble for  his  negligent  acts  unless  his  sub- 
sequent negligence  was  known  to  his 
employer,  and  was  also  "gross"  in  its 
character.  Under  ordinary  circumstan- 
ces a  master  is  allowed  a,  reasonable 
time  to  discharge  the  servant  after  his 
inefficiency    has    become    known.     Lake 


Shore  &  M.  8.  R.  Co.  v.  Stupak  (1889) 
123  Ind.  210,  23  N.  E.  246  (finding  that 
defendant  knew  of  servant's  careless 
habits  the  day  before  the  accident  does 
not  warrant  entry  of  judgment  that 
master's  retention  of  him  was  negli- 
gent). This  ruling  was  made  the  basis 
of  a  later  decision,  that  a  special  ver- 
dict, including  a  finding  that  the  mas- 
ter knew  of  the  servant's  unfitness  be- 
fore the  accident,  but  not  stating  how 
long  before  the  accident  that  knowledge 
was  acquired,  does  not  warrant  the  en- 
try of  a  judgment  for  the  plaintiff. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Breed- 
love  (1894)  10  Ind.  App.  657,  38  N.  E. 
357. 

■*  The  unfitness  of  the  servant  to  act 
as  switchman  where,  for  three  months 
previous  to  the  injury,  he  had  had  ex- 
clusive control  of  the  switches  for 
twelve  hours  every  day,  and,  so  far  as 
the  evidence  discloses,  he  had  performed 
this  duty  to  the  satisfaction  of  the  com- 
pany, and  without  fault  or  neglect  on 
his  part,  is  denied  in  Harvey  v.  filew 
York  C.  &  H.  R.  R.  Co.  (1882)  88  N. 
Y.  481.  Evidence  that  the  delinquent 
servant  was  not  competent  to  take 
charge  of  an  engine  five  years  before  the 
accident  is  irrelevant.  East  Tennessee, 
V.  &  G.  R.  Co.  V.  McKeney  (1886; 
Tenn.)  1  S.  W.  500.  A  verdict  for  the 
plaintiff  should  be  set  aside  where  the 
only  evidence  that  the  delinquent  serv- 
ant was  addicted  to  intemperate  habits 
referred  to  a  period  four  years  previous 
to  the  accident.  Zumvyalt  v.  Chicago 
&  A.  R.  Co.    (1889)    35  Mo.  App.  661, 
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Whether  a  servant  is  competent  for  the  duties  assigned  to  him  is 
primarily  a  question  for  the  jury.^ 

182.  Bodily  qualities. —  (See  also  §  197,  post.) — A  servant's  unfii> 
ness  may  be  inferred  where  he  is  of  insufficient  size  and  strength  for 
the  duties  to  be  performed/  or  is  maimed/  or  has  defective  sight/ 
or  is  deaf/  or  is  too  old  for  the  duty  assigned  to  him/  or  is  afflicted 
with  some  serious  malady.® 

That  the  appearance  and  manner  of  the  servant  while  testifying 
do  not  constitute  circumstances  from  which,  apart  from  other  evi- 
dence, a  jury  ought  to  be  allowed  to  infer  that  he  was  unfit  for  his 
duties,  is  a  rule  no  less  conformable  to  principle  than  to  authority.'' 


But  evidence,  it  has  been  held,  tending 
to  show  the  servant's  accustomed  diso- 
bedience of  orders  and  habitual  drunk- 
enness, and  his  reputation  for  unfitness, 
is  competent,  though  it  relates  to  a  time 
two  years  before  the  accident.  Hunt- 
ington &  B.  T.  Mountain  R.  &  Goal  Go. 
V.  Declcer  (1876)  82  Pa.  119.  No  rea- 
sons are  assigned  for  this  decision, 
which  scarcely  seems  reconcilable  with 
the  decisions  just  cited. 

°  Devine  v.  Tarrytown  &  I.  Union  Gas- 
light Co.  (1880)  22  Hun,  26;  Pagels  v. 
Meyer  (1899)  88  111.  App.  169;  Webster 
Mfg.  Co.  V.  Schmidt  (1898)  77  111.  App. 
49;  Scott  V.  Utah  Gonsol.  Min.  &  Mill. 
Co.    (1899)    18  Utah,  486,  56  Pac.  305. 

'  Hunter  v.  Kansas  City  &  M.  R.  & 
Bridge  Go.  (1898)  29  C.  C.  A.  206,  54 
U.  S.  App.  653,  85  Fed.  379. 

'  The  incapacity  of  a  yard  master, 
charged  with  the  duty  of  having  cars 
needing  repairs  run  in  upon  repair 
tracks,  to  discharge  such  duty  in  per- 
son, may  be  inferred  from  the  fact  that 
he  had  only  one  arm.  Louisville  &  N. 
R.  Go.  V.  Davis  (1890)  91  Ala.  487,  8 
So.  552. 

°  Whether  a.  motorman  on  a  street  ear 
is  incompetent  is  a  question  for  the 
jury,  where,  on  the  one  hand,  he  him- 
self testifies  that  his  eyesight  was  de- 
fective, and  that  he  often  passed  people 
on  the  street  without  recognizing  them; 
and,  on  the  other  hand,  the  evidence  gen- 
erally goes  to  show  that  he  was  not  un- 
fit for  his  duties.  Irwin  v.  Brooklyn 
Heights  R.  Go.  (1901)  59  App.  Div.  95, 
69  N.  Y.  Supp.  80.  Where  the  incom- 
petency relied  upon  is  the  old  age  and 
defective  vision  of  an  engineer,  and  his 
ignorance  of  the  road,  it  is  error  to  ad- 
mit evidence  going  to  show  that,  after 
the  accident  complained  of  had  oc- 
cuned,  he  ran  his  train  a  distance  of 


several  miles  without  a  brakeman,  and 
ditched  his  engine.  Such  evidence  may 
show  negligence  after  the  accident,  but 
is  not  proof  of  the  alleged  defects. 
Ransier  v.  Minneapolis  &  St.  L.  R.  Co. 
(1883)  30  Minn.  215,  14  N.  W.  883. 
The  fact  that  a  person  is  nearsighted 
does  not  necessarily  render  him  incom- 
petent to  be  engineer  of  a  locomotive,  if 
he  can  see  with  glasses,  and  uses  them. 
Texas  &  P.  R.  Go.  v.  Harrington  (1884) 
62  Tex.  597. 

*  It  is  not  negligence  to  employ,  for 
the  purpose  of  testing  a  boiler  for 
broken  stay  bolts,  an  inspector  who  is 
partly  deaf  in  one  ear,  but  whose  hear- 
ing is  good  enough  to  determine  wheth- 
er a  bolt  struck  with  a  hammer  is 
sound  or  broken.  Chicago  £  A.  R.  Go. 
V.  Du  Bois   (1896)   65  lU.  App.  142. 

'^  Harvey  v.  Neiu  York  G.  &  H.  R.  R. 
Go.  (1882)  88  N.  Y.  481,  where  the 
court  remarked  upon  the  fact  of  a 
switchman's  being  only  fifty-six  years 
old  as  one  which  was  favorable  to  the 
master.     See  also  note  3,  supra. 

'  A  brakeman  who  is  subject  to  epi- 
leptic fits  is  not  competent  for  his  po- 
sition. Baird  v.  New  York  C.  &  B.  R. 
R.  Go.  (1901)  64  App.  Div.  14,  71  N. 
Y.  Supp.  734. 

'In  Corson  v.  Maine  G.  R.  Go.  (1884) 
76  Me.  244,  the  court  held  that  if  the 
jury  undertook  to  decide  that  a  person 
was  unfit  to  be  employed  as  a  brakeman 
on  aceovmt  of  what  they  saw,  or  sup- 
posed they  saw  or  could  read,  in  his  face 
and  manner  while  testifying  before  them 
as  a  witness,  they  fell  into  a  very  grave 
error,  and  said:  "As  well  might  a 
jury  find  a  man  guilty  of  murder  be- 
cause, in  their  opinion,  they  could  see 
guilt  in  his  face.  The  law  does  not  rec- 
ognize physiognomy  as  an  art  or  science 
sufficiently  reliable  to   found  a  verdict 


400  MASTER  AND  SERVANT.  [chap.  xiii. 

But  it  can  scarcely  be  denied  that  a  considerable  risk  of  injusticemay 
be  the  result  of  recognizing  the  competency  of  such  evidence,  even  to 
the  qualified  extent  of  allowing  it  to  be  given  to  the  jury  when  sup- 
ported by  corroborative  testimony.  Men  who,  as  employees,  may  be 
perfectly  efficient,  often  appear  to  great  disadvantage  as  witnesses, 
when  under  the  influence  of  the  nervous  embarrassment  which  is  apt 
to  be  produced  in  a  greater  or  less  degree  by  the  unfamiliar  sur- 
roundings of  a  courtroom.  At  the  very  most,  it  is  submitted,  a  jury 
should  not  be  allowed  to  draw  any  conclusions  from  their  view  of  a 
witness,  except  in  the  most  extreme  cases  of  glaring  mental  and  phy- 
sical defects  which  any  reasonable  person  would  concede  to  be  incom- 
patible with  efRciency.  But  even  in  these  cases,  it  would,  upon  gen- 
eral principles,  be  necessary  to  show  by  independent  testimony  that 
the  defects  existed  at  the  time  of  the  accident.  It  is  difficult,  there- 
fore, to  see  why,  if  that  testimony  must  ultimately  be  relied  upon, 
the  jury  should  be  permitted  at  all  to  consider  the  demeanor  and  ap- 
pearance of  the  delinquent  servant  on  the  witness  stand.  The  pres- 
ent writer  ^■entures  to  think  that  the  obvious  perils  of  the  doctrine 
applied  by  the  Massachusetts  court  do  not  seem  to  be  counterbalanced 
by  the  consideration  that  the  circumstances  which  it  introduces  into 
the  case  possess  some  probative  force. 

183.  Mental  qualities. —  Unfitness  may  be  predicated  wherever  tlie 
mental  capacity  of  the  delinquent  servant  Avas  inferior  to  that  which 
was  requisite  for  the  proper  performance  of  the  duties  assigned  to 
him.^       Unfitness  of  this  description  is  obviously  aggravated  by  the 

upon, — ^not  even  against  a  railroad  eor-  on  the  ground  that  there  was  other  ev- 

poration."     In  Keith  v.   'Xeio  Haven  ct-  idence    of    incompetency    in    that    ease, 

N.  Go.    (1885)    140  Mass.   175,  3  N.  E.  while  in    the  case  at   bar  the    only  evi- 

28,  the  court  declined  to  rule  that  the  denee    of    incompetency  was    the  single 

appearance    and   conduct   of   a   car   in-  act  of  negligence. 

spector  in  the  presence  of  a  jury,  when       '  Coppins  v.  New  York  G.  &  H.  R.  R. 

considered     together   with    other    testi-  Co.   (1890)   122  N.  Y.  557,  25  N.  E.  915. 

mony    tending    to    show    his    unfitness,  The  ease  was  held  to  be  one  for  the  jury, 

might  not  be  legally  sufficient  to  satisfy  where    the    delinquent    servant    was    a 

them  that  he  was  an  incompetent  per-  Mexican  of  a  low  order  of  intellect,  who 

son.     In  Peaslee  v.   Fitchburgh   R.   Go.  could  not  understand  English.     B.  Lan- 

(1890)    152  Mass.   155,  25   X.'  E.   71,   it  Iry    Sons    v.    Loiirie    (1900;    Tex.    Civ. 

was  argued  that  the  jury  had  a  right  to  App.)     58    S.    W.    837.     The    question 

determine    from    the    appearance    of    a  whether     the    delinquent     servant    was 

witness  that  he  was  so  manifestly  in-  bright  and  intelligent  is  too  general  to 

competent  that  the  defendant  was  neg-  be  admissible  in  relation  to  the  issue  of 

ligent   in   employing   him    as   engineer,  his  unfitness  to  act  as  helper  of  a  car 

The  court  said  there  was  nothing  in  the  repairer.     The   witnesses   should   be   in- 

exceptions  to  show  that  there  was  any-  terrogated  with  a,  view  to  showing  what 

thing  in  his  appearance  that  would  jus-  his  duties  were,  and  what  was  his  ca- 

tify  such  an  inference,  and  that  it  could  pacity,    as    inferred    by    the    witnesses 

not  be  presumed  that  there  was.     Keith  from  seeing  him  perform  the  same  kind 

V.    \ein    Haven    &    N.    Go.     (1885)     140  of   duties.     Lairemouille  v.   Benninr/ton 

Mass.  175,  3  N.  E.  28,  was  distinguished  £  R.  R.  Co.   (1891)   63  Vt.  336,  22Atl. 
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fact  that  the  servant  has  not  recei\'ed  a  sufScient  general  education 
to  qualify  him  for  his  duties.^ 

The  fact  that  a  servant  is  extremely  cautious  in  doing  his  work  is 
not  evidence  of  incompetency.^ 

In  some  cases  a  jury  will  be  warranted  in  finding  that  a  bad  tem- 
pered man  is  unfit  to  be  put  in  a  position  of  control.* 

Unfitness  may  arise  from  inability  of  the  servant  to  control  the 
nervous  system  in  such  a  manner  as  to  preserve  his  presence  of  mind 
at  critical  moments.  But  his  incapacity  under  this  head  must,  it 
wo'uld  seem,  be  of  an  exceptional  nature  to  justify  the  inference  of 
negligence  on  the  master's  part.^' 

The  fact  that  a  workman  had  been  an  inmate  of  a  lunatic  asylum 

656.  Evidence  that  an  employee  in  and  switches.  It  was  his  duty  to  re- 
chiiige  of  an  elevator  was  forgetful,  and  port  trains,  receive  and  carry  out  tele- 
had  a  habit  of  screaming  without  cause,  graphic  instructions,  flag  the  crossing, 
is  admissible  in  an  action  for  the  death  and  operate  a  "safety  Wharton  switch," 
of  an  employee  killed  through  his  neg-  which  connected  the  main  track  with  the 
ligence,  to  show  his  general  unsuitabil-  siding.  He  had  become  familiar  with 
ity  for  the  service  in  which  he  was  em-  the  operating  of  this  switch,  which  was 
ployed.  Ledicidge  v.  Hathaway  (1898)  simple,  the  switch,  of  itself,  keeping  the 
17U  Ma^s.  348,  49  N.  E.  656.  main    track    closed,    and    requiring   the 

^  Mobile  &  0.  R.  Co.  v.  Thomas  lifting  of  a  heavy  iron  ball  on  a  lever 
(1808)  42  Ala.  672  (switchman  who  to  open  the  siding.  He  had  managed 
cannot  read  the  timetable  of  the  train,  the  switch  for  about  two  and  a  half 
incompetent)  ;  Taylor  v.  Vi'estern  P.  R.  months.  Then,  on  a  certain  occasion. 
Go.    (1873)   45  Cal.  323    (same  point),     when  a   train   which   should  have  been 

^  Bruce  v.  I'cnn.  Bridge  Co.  (1900)  kept  on  the  main  track  was  approach- 
197  Pa.  439,  47  Atl.  354.  ing,  he    was    suddenly  seized    with    the 

*  Lamb  v.  Liftman  (1901)  128  N.  C.  thought  that  the  switch  was  set  wrong, 
301,  53  L.  R.  A.  852,  38  S.  E.  911  (em-  and  impulsively,  and  with  a  view  of 
ployer  held  liable  for  injuries  received  preventing  a  catastrophe,  rushed  to  the 
by  a  boy  who  was  violently  handled  by  switch  and  raised  the  lever,  sending  the 
his  foreman).  train  upoE  the  siding,  where  it  collided 

"  Evidence  which  is  merely  to  the  ef-  with  a  waiting  train,  causing  the  deatli 
feet  that  an  employee,  in  the  excitement  of  the  engineer  of  the  moving  train, 
caused  by  the  breaking  out  of  a.  fire  in  whose  legal  representative  sued  the  com- 
a  factory,  neglected  the  usual  precau-  pany  for  damages.  The  court  held  the 
tion  of  shifting  a  belt  from  a  tight  to  a  company  not  liable,  saying:  "Upon  the 
loose  pulley  before  the  machine  was  occasion  of  the  injuries,  no  duty  rested 
stopped  does  not  justify  the  submission  upon  Clark  to  open  the  switch.  His 
of  the  question  of  her  competency  to  act  in  raising  the  ball  and  breaking  the 
the  jury,  in  an  action  for  injuries  to  a  main  track  was  voluntary,  thoughtless, 
fellow  servant  from  the  starting  of  the  and  mistaken.  Nothing  appears  in  the 
machine,  where  it  appears  that  she  case  showing  that  he  had  not  physical 
knew  how  to  shift  the  belt  and  Avas  ac-  power  to  perform  all  the  acts  and  du- 
customed  to  do  so.  Gilmore  v.  Mittin-  ties  required  of  him  at  the  station,  or 
eague  Paper  Co.  (1897)  169  Mass.  471,  that  he  v.as  not  mentally  fit  for  the  po- 
48  N.  E.  623.  In  Burke  v.  Syracuse,  B.  sition  assigned  to  him  by  the  defendant. 
d  N.  Y.  R.  Co.  (1893)  69  Hun,  21,  23  Judged  by  the  rule  laid  down  in  Cop- 
N.  Y.  Supp.  4.58,  a  railroad  company  pint  v.  Xeii:  York  C.  &  H.  R.  R.  Co. 
employed  in  charge  of  a  telegraph  sta-  (1890)  122  N.  Y.  557,  25  N.  E.  915,  the 
tion  at  a  single-track  siding  and  high-  evidence  fails  to  show  a  want  of  compe- 
way  crossing  a  robust  boy  of  seventeen,  tency  on  the  part  of  Clark  to  perform 
who  was  familiar  «'ith  railroad  tracks  .--^e  duties  required  at  the  station." 
Vol.  I.  M.  &  S.— 26. 
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is  not  sufficient  of  itself  to  prove  that  he  was  wanting  in  the  necessary 
skill  to  perform  a  simple  form  of  manual  labor.® 

184.  Disposition  with  which  the  work  is  done. —  (Compare  §  188, 
Cj  post.) — Incompetence  exists,  not  alone  in  physical  or  mental  attri- 
butes, but  in  the  disposition  with  which  a  servant  performs  his  du- 
ties. Although  he  may  be  physically  and  mentally  able  to  do  all 
that  is  required  of  him,  his  disposition  toward  his  work,  and  toward 
the  general  safety  of  the  work  of  his  employer  and  of  his  fellow  serv- 
ants, may  make  him  an  incompetent  man.^ 

185,  Bad  habits. —  Incompetency  is  inferable  where  a  servant  is  ad- 
dicted to  vicious  habits,  which  diminish  his  physical  and  mental  effi- 
ciency and  render  him  less  triistworthy ;  the  most  common  kind  of 
incompetency  under  this  head  being  that  caused  by  intemperance  in 
the  use  of  intoxicating  liquors.^ 


'Atkinson  v.  Clark  (1901)  132  Cal. 
476,  64  Pac.  769  (tearing  down  a  brick 
wall ) . 

^  Goppi/ns  V.  New  York  0.  &  H.  R.  R. 
Co.  (1890)  122  N.  Y.  557,  25  N.  E.  915, 
Affirming  (1888)  48  Hun,  292  (habit- 
ual neglect  of  duties)  ;  Cameron  v.  Wew 
York  C.  &  H.  R.  R.  Co.  (1895)  145  N. 
Y.  400,  40  N.  E.  1;  Smith  v.  E.  W. 
Backus  Lumber  Co.  (1896)  64  Minn. 
447,  67  N.  W.  358;  Senior  v.  Ward 
(1839)  1  El.  &  El.  385,  28  L.  J.  Q.  B. 
N.  S.  139,  5  Jur.  N.  S.  172,  7  Week. 
Rep.  261  (habitual  disregard  of  a 
rule)  ;  Huntingdon  &  B.  T.  Mountain 
R.  &  Coal  Co.  V.  Decker  (1876)  82  Pa. 
119  (habitual  drunlcenness  and  disobedi- 
ence to  orders)  ;  Hughes  v.  Baltimore  & 
0.  R.  Co.  (1894)  164  Pa.  178,  30  Atl. 
383  (habitual  carelessness)  ;  Malay  v. 
Mi.  Morris  Electric  Light  Co.  (1899) 
41  App.  Div.  574,  58  N.  Y.  Supp.  659; 
Walker  v.  Boiling  (1853)  22  Ala.  294 
(Irabitual  reelclessness )  ;  Maitland  v. 
Gilbert  Paper  Co.  (1897)  97  Wis. 
476,  72  N.  W.  1124  (carelessness  in  re- 
gard to  compliance  with  rules ) .  An 
engineer  who  has  no  idea  of  speed,  and 
runs  his  train  down  hill  "as  fast  as  he 
can  turn  a  wheel,"  is  incompetent  for 
his  duties.  Galveston,  B.  t&  S.  A.  R.  Go. 
V.  Davis  (1898)  92  Tex.  372,  48  S.  W. 
570,  Reversing  (1898;  Tex.  Civ.  App.) 
45  S.  W.  956.  Where  an  employee  was 
injured  through  the  negligence  of  an 
engineer,  evidence  that  the  latter  had 
frequently  shown  his  recklessness  and 
unfitness,  and,  notwithstanding  com- 
plaints against  him,  was  retained  by 
the  master,  makes  a  case  on  which  the 
plaintiff  is  entitled  to   recover,   xmless 


it  is  overthrown  by  a  successful  defense. 
Northern  P.  R.  Co.  v.  Mares  (1887)  123 
U.  S.  710,  31  L.  ed.  296,  8  Sup.  Ct.  Rep. 
321.  Compare  Loc  v.  Chicago,  R.  I.  & 
P.  R.  Go.  (18'94)  57  Mo.  App.  350.  In 
a  suit  against  a  railroad  company  by  a 
brakeman  to  recover  damages  for  in- 
juries received  while  coupling  cars,  evi- 
dence that  the  engineer,  shortly  before, 
had  declared  to  the  plaintiff  that  he 
"would  as  soon  run  over  him  as  not," 
is  admissible  as  bearing  upon  the  ques- 
tion whether  the  company  selected  an 
unsuitable  man  for  engineer;  but  the 
jury  should  be  charged  that,  if  the  mal- 
ice of  the  engineer  toward  the  plaintiff 
was  the  cause  of  the  injury,  there  could 
be  no  recovery.  Houston  &  T.  C.  R.  Co. 
V.  Willie  (1880)  53  Tex.  318,  37  Am. 
Rep.  756.  It  has  been  held  that  negli- 
gence of  a  railroad  company  in  retain- 
ing a  brakeman  in  its  employ  is  not  to 
be  inferred  where  the  only  evidence  on 
the  point  is  that  he  was  slow  and  lazy, 
and  that  the  company  knew  this,  but 
the  same  witness  testifies  that  he  was 
alwa3''s  careful  about  his  work.  Corson 
V.  Maine  C.  R.  Co.  (1884)  76  Me.  244. 
But  this  ruling  seems  contrary  to  prin- 
ciple and  authority,  if  it  is  meant  to 
be  taken  as  expressive  of  a  general  prin- 
ciple. There  are  many  kinds  of  work 
in  which  the  safety  of  other  servants 
would  be  constantly  imperiled  by  a, 
want  of  alertness  and  activity. 

^Michigan  C.  R.  Co.  v.  Gilbert  (\?,%\) 
46  Mich.  176,  9  N.  W.  243;  Campbell 
&  Z.  Co.  V.  Roediger  (1894)  78  Md.  601, 
28  Atl.  901 ;  Gilman  v.  Eastern  R.  Corp. 
(1865)  10  Allen,  233,  87  Am.  Dec.  635; 
Brickner  v.  New  York  C.  R.  Go.  (1870) 
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186.  Previous  experience  of  the  servant. —  Whether  the  master  is 
chargeable  with  negligence  on  the  ground  that  he  should  have  seen 
that  the  servant's  previous  experience  was  not  such  as  to  qualify  him 
for  tlie  duties  to  which  he  was  assigned  is  a  question  tlie  answer  to 
whicli  is  obtained  by  considering  two  variable  factors,  viz.,  the  char- 
acter of  the  duties,  and  the  extent  of  the  servant's  experience  in  the 
same  or  similar  duties.  It  is  manifest  that  a  question  dependent  up- 
on factors  which  may  assume  such  infinitely  diverse  forms  as  these 
is  pre-eminently  one  for  the  jury.^ 

The  essential  question  is  the  capacity  of  the  servant  to  perform 
properly  the  work  assigned  to  him.  Hence,  if  the  work  may  be  well 
done  by  the  unskilled  and  inexperienced,  tbe  master  is  not  lacking  in 
the  measure  of  care  he  owes  to  other  employees,  if  he  employs  un- 
skilled and  inexperienced  men  upon  it.^ 


2  Lans.  515;  Huntingdon  <£  B.  T.  R.  <& 
Coal  Go.  V.  Decker  (1877)  84  Pa.  419; 
Kean  v.  Detroit  Copper  <&  Brass  Rolling 
Mills  (1887)  66  Mich.  277,  33  N.  W. 
395 ;  Neilon  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.  (1885)  85  Mo.  599;  Maxwell 
V.  Hannibal  &  8t.  J.  R.  Co.  (1884)  85 
Mo.  95;  Williams  v.  Missouri  P.  R.  Co. 
(1891)  109  Mo.  475,  18  S.  W.  1098: 
Laning  v.  New  York  C.  R.  Co.  (1872) 
49  N.  Y.  521,  10  Am.  Rep.  417.  Intem- 
perate habits  may  be  proved  under  an 
allegation  of  injuries  caused  by  the  un- 
skilful act  of  a  coservant  {Lyons  v. 
Nero  York  C.  &  H.  R.  B.  Co.  [1886]  39 
Hun,  385)  ;  or  under  a  general  allega- 
tion of  negligence  (Huntingdon  &  B.  T. 
R.  &  Coal  Co.  V.  Decker  [1877]  84  Pa. 
419;  Hobson  v.  New  Mexico  &  A.  R.  Co. 
[1886;  Ariz.]  11  Pac.  545).  The  fact 
that  the  servant  was  intoxicated  at  the 
time  of  the  accident  is  competent  evi- 
dence on  the  question  whether  the  mas- 
ter was  in  fault  in  employing  him. 
Probst  V.  Delamater  (1885)  100  N.  Y. 
266,  3  N.  E.  184;  Huntingdon  &  B.  T.  R. 
&  Coal  Co.  V.  Docker  (1877)  84  Pa.  419. 
The  contract  of  a  railway  engineer  with 
the  company,  not  to  go  into  saloons  or 
drink  whiskey  while  in  the  "employ"  of 
the  company,  covers  the  time  between 
trips,  or  the  time  from  his  arrival  one 
day  to  his  departure  the  next.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Phillips  (1893) 
98  Ala.  159,  13  So.  65.  Under  a  gener- 
al allegation  of  negligence,  evidence 
that  the  servant  was  drunlc  when  the 
accident  occurred  is  admissible  as  part 
of  the  res  gestce.  Hobson  v.  New  Mexi- 
co &  A.  B.  Co.  (1886;  Ariz.)  11  Pac. 
545, 


"  Hence  it  is  error  to  instruct  a  jury 
that  "proof  of  the  employment  of  one 
who  had  always  been  a  manual  laborer 
or  a  mule  driver  to  run  a  steam  engine 
raises  a  presumption  of  negligence  of 
the  master,  without  showing  that  he 
had  actual  notice  of  the  servant's  ante- 
cedents." Joch  V.  Dankwardt  (1877) 
85  111.  331.  This  instruction,  which 
follows  the  rule  formulated  in  Shear- 
man &  Redfield  on  Negligence,  §  193, 
was,  however,  approved  by  the  court, 
arguendo,  in  Harper  v.  Indianapolis  & 
St.  L.  R.  Co.  (1871)  47  Mo.  567,  4  Am. 
Rep.  353.  The  incompetency  of  a  serv- 
ant may  arise  from  the  fact  that  he  has 
not  woi-ked  at  the  employment  for  sev- 
eral years,  as  well  as  from  unfamiliar- 
ity  with  it.  Curran  v.  A.  H.  Sta7ige  Co. 
(1898)  98  Wis.  598,  74  N.  W.  377.  The 
fact  that  a  locomotive  engineer  had  been 
engaged  as  such  for  twenty-three  years 
prior  to  his  employment  by  defendant  is 
prima  facie  evidence  of  his  competency 
when  defendant  employed  him.  Chi- 
cago cC-  E.  I.  R.  Co.  V.  Myers  (1898)  83 
111.  App.  469.  Competency  is  estab- 
lished where  a  witness  called  by  the 
plaintifif  testified  that  he  considered  the 
servant  whose  act  caused  the  injury  a 
"very  competent"  employee  for  the  po- 
sition he  held,  and  this  statement  is 
corroborated  by  the  testimony  of  that 
servant  himself  as  to  his  previous  train- 
ing, and  is  not  rebutted  by  any  oppos- 
ing evidence.  White  v.  Sydn-ey  d  L. 
Coal  &  R.  Co.    (1893)   25  N.  S.  384. 

^  Holland  v.  Tennessee  Coal,  I.  &  B. 
Co.  (1890)  91  Ala.  444,  12  L.  R.  A.  232, 
8  So.  524.  It  is  not  negligence  to  em- 
plojr  a  man  twentj^-two   years   of  age, 
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On  the  other  hand,  there  are  numerous  cases  in  which  the  propri- 
ety of  refusing  to  interfere  with  a  finding  of  the  jury  based  on  the 
conception  that  the  ser^'ant  engaged  for  tlie  duties  in  question  should 
have  had  some  practical  experience,  or  been  in  a  position  in  which  he 
had  an  opportunity  of  observing  others  do  the  work,  has  been  recog- 
nized. If  the  employment  demands  special  knowledge  or  experience, 
only  men  of  special  knowledge  and  experience  should  be  employed.* 


physically  and  mentally  qualified  for 
the  business,  to  assume  the  active  du- 
ties of  a  brakeman,  merely  because  he 
has  not  yet  had  experience.  Oorman 
V.  MmncapoUs  &  St.  L.  R.  Co.  (1889) 
78  Iowa,  509,  43  N.  W.  303.  Complaint 
by  a  yard  switchman,  chai-ging  incom- 
petency of  the  fireman,  who  failed  to 
understand  signals,  and  alleging  his  in- 
experience, is  sufficient  as  to  the  alle- 
gation of  his  incompetency.  Galveston 
H.  &  S.  A.  R.  Go.  V.  Eckols  (1894)  7 
Tex.  Civ.  App.  429,  26  S.  W.  1117.  Neg- 
ligence on  the  master's  part  is  not  es- 
tablished where  the  only  testimony  on 
the  subject  of  incompetency  is  the  serv- 
ant's own  admission  that  he  had  never 
done  any  similar  work,  and  where  he 
also  testifies  that  he  knew  how  it  ought 
to  be  done.  O'Neil  v.  O'Leary  (189.5) 
164  Mass.  387,  41  N.  E.  61i2  ( deep  drill- 
ing, and  blasting  with  electricity).  In 
one  case  it  was  said  that  the  inexperi- 
ence of  an  employee  can  scarcely  be  held 
jjersuasive  of  incompetency  as  a  gen- 
eralization. Nationnl  Fertilizer  Co.  v. 
Travis  (1899)  102  Tenn.  10,  49  S.  W. 
832.  But  this  is  evidently  too  sweeping 
a  statement. 

'  Holland  v.  Tennessee  Goal,  I.  &  R. 
Go.  (1890)  91  Ala.  444,  12  L.  R.  A.  232, 
8  So.  524.  It  is  negligence  to  intrust 
the  handling  of  a  dangerous  material, 
like  dynamite,  to  inexperienced  work- 
men. Stewart  v.  'New  York,  0.  &  TV.  R. 
Co.  (1889)  54  Hun,  638,  8  N.  Y.  Supp. 
19  f  verdict  for  plaintiff  warranted  by 
evidence  that  the  foreman  in  charge 
for  the  day  was  a  stone  mason  with  an 
imperfect  knowledge  of  the  properties 
of  dynamite ) .  The  master  may  prop- 
erly be  found  negligent  where  common 
laborers,  engaged  in  stowing  stone  posts 
in  a  schooner,  were  charged  with  the 
duty  of  securing  the  platform,  and  al- 
lowed to  select  the  gear,  without  in- 
struction, and  there  is  no  evidence  that 
they  possessed  the  requisite  skill,  intel- 
ligence, or  care.  Donnelly  v.  Booth 
Bros.  &  H.  I.  Granite  Co.  (1897)  90  Me. 
110,  37   Atl,  874.     The  management  of 


the  gear  of  a  windlass  is  a  function  that 
should  be  intrusted  only  to  an  experi- 
enced servant.  Fraser  v.  Schroeder 
(1896)  163  111.  459,  45  N.  E.  288,  Af- 
firming (1895)  60  111.  App.  519.  The 
uncontradicted  testimony  of  a  foreman 
in  charge  of  the  construction  of  a,  tele- 
graph line  that  the  erection  of  the  poles 
required  special  skill,  and  that  an  em- 
ployee was  incompetent,  is  sufficient  to 
establish  the  incompetency  of  such  serv- 
ant. Postal  Teleg.  Cable  Co.  v.  Goote 
(1900;  Tex.  Civ.  App.)  57  S.  W.  912. 
Incompetency  of  servants  to  operate  a 
hand  car  is  sufficiently  shown  by  evi- 
dence that  a  certain  degree  of  training 
is  necessary  to  properly  operate  a  hand 
car,  and  that  such  servants  were  inex- 
perienced. International  &  G.  N.  R.  Go. 
V.  Martinez  (1900;  Tex.  Civ.  App.)  57 
S.  W.  689.  An  employer  who  knows 
that  a  tall  and  heavy  pole  is  merely 
resting  on  the  surface  of  the  ground, 
with  nothing  but  guys  to  retain  it  in 
an  upright  position,  and  that  his  serv- 
ants are  engaged  in  removing  a  pile  of 
coal  from  around  its  lower  section,  is 
bound  to  know  that  their  safety  requires 
the  presence  of  a  competent  person  to 
supervise  the  work  of  taking  it  down 
while  the  removal  of  the  coal  is  in  prog- 
ress. Trainor  v.  Philadelphia  &  R.  R. 
Co.  (1890)  137  Pa.  148,  20  Atl.  632. 
A  verdict  for  the  plaintiff  was  upheld 
where  the  evidence  tended  to  show  that 
his  decedent,  an  incompetent  boy  be- 
tween sixteen  and  seventeen  years  old, 
was  knowingly  placed  by  defendants  in 
a  dangerous  mining  drift,  under  the  di- 
rection of  a  young,  incompetent,  and  in- 
experienced foreman,  whom  defendants 
had  directed  to  superintend  the  work  of 
clearing  the  same  fi-om  a  fall  of  mud 
and  water,  and  that  decedent  was  killed 
while  at  work  therein  by  a  new  fall  and 
rushing  in  of  mud  and  water.  Dingee 
V.  Vnrue  (1900)  98  Va.  247,  35  S.  E. 
794.  In  cases  where  incompetency  of 
this  description  caused  the  accident,  the 
master  may  be  held  liable  as  for  it, 
breach  of  a  specific  duty  to  instruct  the 
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Between  these  two  extreme  predicaments  lie  those  in  which  some 
experience  is  admitted  to  be  necessary,  and  the  question  presented  is 
whether  that  which  the  servant  has  had  is  sufficient  to  qualify  him  for 
his  duties.  The  following  cases  cited  below  will  indicate  the  views 
taken  by  the  courts  as  to  a  variety  of  circumstances.* 


negligent  servant  in  his  duties  before 
putting  him  to  work.  Sullivan  v.  Met- 
ropolitan Street  R.  Go.  (1900)  53  App. 
Div.  89,  65  N.  Y.  Supp.  842. 

*In  Bunnell  v.  St.  Paul,  M.  &  M.  R. 
Co.  (1882)  29  Minn.  305,  13  N.  W.  129, 
there  was  held  to  be  sufficient  evidence 
to  sustain  a  verdict  for  the  plaintiff 
where  the  testimony  showed  that  the 
man  hired  as  a  foreman  of  carpenters 
had  been  in  the  defendant's  employ  only 
about  four  months  before  the  accident 
caused  by  his  negligence;  that  for  three 
years  before  that  time  he  had  been  in 
the  insurance  business;  that  he  had 
never  learned  the  carpenter's  trade,  and 
had,  in  all,  never  worked  more  than 
twelve  weeks  as  a.  carpenter.  A  car  in- 
spector, who  failed  to  discover  and  note 
a  defect,  was  thirty-four  or  thirty-five 
years  old,  and  had  worked  for  three  or 
four  months  in  a  railroad  yard  in  Ire- 
land, putting  brasses  into  freight  cars, 
but,  with  this  exception,  had  been  em- 
ployed as  a  common  laborer,  and  was 
not  a,  mechanic,  and  was  without  knowl- 
edge of  machinery  up  to  the  time  of  en- 
tering the  service  of  the  defendant.  He 
worked  in  the  defendant's  carpenter 
shop,  repairing  cars,  putting  in  brasses, 
bolting,  and  putting  in  boxes,  and  as- 
sisting in  the  shop,  from  one  to  two 
years,  and  was  then  made  car  inspector. 
His  evidence  showed  clearly  that  he  un- 
derstood the  details  of  his  business,  and 
appeared  to  have  been  given  intelligent- 
ly. It  was  held  that  negligence  in  em- 
ploying him  as  a.  car  inspector  was  not 
shown.  Gibson  v.  Northern  C.  R.  Co. 
(1880)  22  Hun.  289.  Incomnetency  to 
act  as  flagman  for  an  approaching  train 
at  nighttime  may  be  properly  found, 
where  the  servant  had  had  scarcely  any 
experience  as  brakeman  or  flagman,  had 
not  been  instructed  as  to  the  rule  re- 
quiring the  use  of  torpedoes,  and  had 
never  flagged  a  train  except  once  before, 
on  which  occasion  he  had  been  found 
fault  with  by  defendant's  conductor, 
and  discharged  for  disobedience.  Mann 
v.  Delaware  d  H.  Canal  Co.  (1883)  91 
N.  Y.  495.  Whether  a  railway  company 
is  liable  for  an  injury  caused  by  the  un- 
skilfulness  of  a  yard  conductor  in  turn- 
ing a  switch  is  for  the  jury,  where  the 


tracks  are  so  complicated  that,  without 
experience  in  the  operation  of  the 
switches,  mistakes  would  be  likely  to  be 
made,  and  the  delinquent  servant's 
duties  as  yard  conductor  only  occasion- 
ally required  him  to  turn  the  switches, 
and  before  his  appointment  to  that  po- 
sition he  had  been  engaged  in  coupling 
cars.  O'Loughlin  v.  New  York  G.  &  H. 
R.  B.  Go.  (1895)  87  Hun,  538,  34  N.  Y. 
Supp.  297.  The  fact  that  a  man  is 
competent  for  the  general  duties  of  a 
locomotive  engineer  will  not  excuse  a 
railway  company  for  an  accident  caused 
by  his  lack  of  knowledge  and  experience 
as  to  the  road  at  the  place  where  the 
accident  occurred.  Missouri  P.  R.  Go. 
V.  Patton  (1894;  Tex.  Civ.  App.)  25  S. 
W.  339,  Affirmed  in  (1894;  Tex.)  26 
S.  W.  978,  where,  however,  this  point 
was  not  discussed.  Where  there  is  no 
positive  evidence  of  incompetency,  the 
fact  that  a  locomotive  engineer  has  had 
twenty-three  years  of  experience  is  con- 
clusive in  the  master's  favor.  Chicago 
&  E.  I.  B.  Go.  V.  Myers  (1898)  83  111. 
App.  469.  In  Wright  v.  New  York  0. 
R.  Go.  (1858)  28  Barb.  80,  the  court  ex- 
pressed its  dissatisfaction  with  a  ver- 
dict finding  that  a  man  was  not  compe- 
tent to  act  as  engineer  of  a  night  train 
on  the  line  between  Rochester  and  Ni- 
agara, where  the  evidence  was  that  he 
had  served  as  an  engineer  some  four 
years,  and  had  been  in  the  employ  of 
the  defendant  nineteen  months,  but  not 
on  the  section  of  the  road  in  question; 
that  he  had,  however,  as  engineer,  run 
over  the  road  a  dozen  times  in  the  nine- 
teen months,  and  had  ridden  on  the  cars 
at  other  times;  and  that  he  had  run  up 
to  the  bridge  with  a  freight  train,  the 
night  before ;  and  several  witnesses  of 
the  defendant,  engineers,  also  state  facts 
tending  strongly  to  show  that  such  an 
acquaintance  with  a  road  was  amply 
sufficient.  The  court  of  appeals  held 
that  the  man  was  certainly  competent. 
(1862)  25  N.  Y.  562.  The  competency 
of  a  fireman  to  act  as  engineer  on  a  run 
between  stations  is  for  the  .jury  where 
the  evidence  is  that  he  had  been  in  the 
employment  of  the  defendant  several 
years,  part  of  the  time  as  a  fireman, 
and  at  two  different  periods  of  about  six 
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Evidence  which  merely  goes  to  show  that  a  servant  has  been  em- 
ployed in  an  inferior  capacity  will  not  justify  the  inference  that  the 
master  was  negligent  in  employing  him  in  a  higher  capacity  in  the 
same  line  of  business.^  Especially  is  it  impossible  to  predicate  neg- 
ligence of  such  a  promotion  where  the  duties  performed  in  the  lower 
position  were  such  as  to  enable  him  to  acquire,  by  observation,  a 
knowledge  of  the  duties  incident  to  the  higher  position.^ 


months  each  had  served  as  an  extra  en- 
gineer in  charge  of  freight  trains,  but 
never  as  a  regular  engineer ;  that  he  had 
been  over  the  section  of  the  road  on 
which  the  accident  occurred  about 
twenty-four  times  in  all,  in  his  service 
as  an  engineer,  the  last  time  about  a 
month  before  the  accident;  that  he  had 
never  inspected  the  switches  or  side 
tracks  at  the  point  where  the  accident 
occurred,  so  as  to  learn  their  exact  lo- 
cation, and  loiew  nothing  on  that  sub- 
ject except  what  he  had  noticed  when  he 
passed  over  them,  and  had  been  told  by 
others;  that  he  had  had  no  experience 
in  running  an  engine  disabled  as  was 
the  one  which  caused  the  injury,  and 
had  never  observed  the  effect  of  such 
disability  upon  the  holding  power  of 
an  engine  or  the  ability  of  those  in 
charge  of  it  to  stop  it;  and  that  he  had 
been  examined  when  promoted  to  the 
position  of  engineer,  but  not  upon  that 
subject.  O'Laughlin  v.  'New  York  C.  d 
H.  R.  R.  Co.  (1887)  27  N".  Y.  Week. 
Dig.  109,  9  N.  Y.  S.  R.  384.  The  neg- 
ligence of  the  railway  company  is  for 
the  jury  where  the  evidence  is  that  the 
accident  occurred  on  the  first  occasion 
when  the  delinquent  servant  had  charge 
of  a  train  in  the  nighttime;  that,  prior 
to  the  accident,  he  had  had  little  or  no 
experience  as  engineer,  except  such  as 
he  derived  from  making  a  few  short 
trips  by  daylight;  that  he  had  also 
acted  for  a  short  time  as  fireman  on  day 
trips,  and  that  the  accident,  a  collision, 
might  have  been  prevented  if  he  had 
not  neglected  his  duty  to  light  the  head- 
light. Newell  v.  Ryan  (1886)  40  Hun, 
286.  A  railroad  engineer  is  presum- 
ably a  competent  person  to  inspect  an 
engine  to  see  if  it  is  in  such  repair  as 
to  prevent  the  escape  of  fiire.  Menom- 
inee River  Sash  &  Door  Go.  v.  Milwau- 
kee &  N.  R.  Co.  (1895)  91  Wis.  447.  65 
N.  W.  176.  A  verdict  for  the  plaintiff 
has  been  set  aside  where  the  evidence 
showed  that  such  fellow  servant  was  an 
intelligent  man;  that  the  duties  of  a 
signalman  and  a  switchman,  which  he 
was  discharging  when  the  accident  oc- 


curred, were  so  simple  that,  according 
to  the  testimony  of  one  witness,  they 
could  be  learned  in  one  or  two  days,  or, 
according  to  the  testimony  of  another 
witness,  in  two  or  three  weeks;  and 
that,  previous  to  the  accident  he  had 
been  employed  for  three  weeks  in  the 
yard,  and  one  week  in  the  duties  of 
switchman  and  signalman.  Deverill  v. 
Grand  Trunk  R.  Co.  (1866)  25  U.  C.  Q. 
B.  517.  Where  a  miner  whose  duty  it 
is  to  inspect  the  roof  of  a  mine  to  de- 
termine its  safety,  and  to  remove  loose 
earth  or  rock  therefrom,  testifies  that 
he  had  worked  in  other  mines,  and  in 
one  other  nineteen  years,  and  another 
miner,  charged  with  the  same  duties, 
testifies  that  he  had  been  in  the  defend- 
ant company's  employ  fourteen  months 
before  the  killing  of  plaintiff's  husband, 
for  which  suit  was  brought,  such  evi- 
dence is  sufficient  to  establish  the  com- 
petency of  the  miners  to  make  such  in- 
spections, there  being  no  substantial 
evidence  of  incompetency.  Fisher  v. 
Central  Lead  Go.  (1900)  156  Mo.  479, 
56  S.  W.  1107.  Evidence  that  a  derrick 
which  gave  way  had  been  erected  by  a 
servant  who  was  a  good  carpenter,  and 
had  had  experience  in  the  operation  of 
derricks  and  the  lifting  of  material  with 
them,  but  not  with  as  large  a  derrick 
as  the  one  in  question,  is  not  sufficient 
to  show  that  he  was  incompetent.  Gunn 
V.  Willingham  (1900)  111  Ga.  427,  36 
S.  E.  804.     See  also  §  194,  note  5,  post. 

'  Edvxirds  v.  London  d  B.  B.  Co. 
(1865)   4  Fost.  &  F.  531. 

'Kellogg  v.  Stephens  Lrnnber  Co. 
(1900)  125  Mich.  222,  84  N.  W.  136 
(employee  in  sawmill  had  worked  his 
way  up  to  the  position  of  head  saw- 
yer) ;  Haskin  v.  New  York  C.  &  H.  R. 
R.  Go.  (1873)  65  Barb.  129  (car  coup- 
ler made  conductor  of  yard).  This 
principle  has  frequently  been  applied 
in  cases  where  the  question  to  be  de- 
termined was  the  competency  of  a  fire- 
man who  was  temporarily  permitted  to 
handle  a  locomotive.  The  rule  appli- 
cable under  such  circumstances  has 
been  formulated  as  follows: 
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187.  Minority. —  The  fact  that  the  delinquent  servant  was  a  minor 
is  an  important,  though  not  decisive,  element  in  determining  his  com- 
petency.    Its  evidential  weight  depends  upon  the  character  of  the 

"Railroad  companies  are  certainly  flying  switch  to  be  made  by  an  inexperi- 
not  required  to  employ  skilled  engineers  enced  fireman,  who  had  only  been  in 
as  firemen;  and,  if  it  is  the  prevailing  service  three  or  four  weeks  and  never 
custom  of  engineers  to  leave  the  firemen  on  a  railroad  before,  and  the  conductor 
in  charge  of  their  engines  when  switch-  (a  vice  principal  as  to  such  matters  in 
ing  or  similar  work  is  to  be  done,  then  Virginia)  knew  he  was  running  the  en- 
it  is  to  be  presumed  that  brakemen,  gine.  'Norfolk  &  W.  R.  Vo.  v.  Thom- 
when  they  engage  or  continue  in  their  as  (1893)  90  Va.  205,  17  S.  E.  884. 
employment  with  the  knowledge  of  the  Unfitness  for  the  duty  of  handling  a 
custom,  assume  the  additional  hazard  switch  engine  is  not  proved  where  the 
which  the  custom  involves,  and  can  be  servant  had  had  two  years'  experience 
entitled  to  compensation  from  the  com-  as  fireman,  and  during  that  time  had 
pany  for  injury  caused  by  a  fireman's  frequently  been  intrusted  with  switch- 
incompetent  management  of  an  engine  ing.  East  Tennessee,  V.  £  G.  R.  Go. 
only  when  his  fitness  was  below  what  v.  McKeney  (1886;  Tenn. )  1  S.  W.  500. 
ought  to  be  required  of  firemen."  Louis-  It  is  not  negligence  to  promote  a  fire- 
ville  &  N.  R.  Co.  v.  Kelly  (1894)  11  man  to  the  post  of  engineer  after  he  has 
C.  C.  A.  260,  24  U.  S.  Apo.  103,  been  one  year  in  the  service,  where  the 
63  Fed.  407.  A  requested  instruc-  evidence  is  that  two  years'  experience 
tion  in  this  case,  "that  firemen,  after  as  fireman,  with  the  opportunities  thus 
a  certain  period  of  service  as  fire-  obtained  for  learning  an  engineer's  du- 
men,  are  promoted  to  engineers,''  was  ties,  is  generally  considered  sufficient  to 
held  objectionable  because  it  assumes  qualify  the  fireman  for  those  duties; 
that  such  promotions  of  firemen  to  en-  and  the  representative  of  the  railway 
gineers  were  of  uniform,  or  at  least  company  had  good  reason  to  suppose, 
customary,  occurrence  "after  a  certain  from  the  familiarity  with  his  work 
period  of  service  as  firemen,"  without  shown  by  the  fireman  in  question,  that 
regard  to  the  capacity,  habits,  and  he  had  had  considerable  previous  ex- 
temper  of  the  particular  individuals,  perience  under  other  employers.  Texas 
The  court  said:  "There  was  no  proof  d  N.  0.  R.  Go.  v.  Berry  (1887)  67  Tex. 
of  such  custom;  none  such,  of  course,  238,  5  S.  W.  817.  Incompetency  to  act 
has  ever  prevailed."  It  cannot  be  de-  as  engineer  is  not  established  where  the 
clared,  as  a  matter  of  law,  that  a  con-  servant  had  been  fireman  for  four  years, 
ductor  was  negligent  in  ordering  a  com-  during  which  time  he  had  frequently 
petent  fireman  to  operate  a  locomotive,  taken  charge  of  the  engine  while  the 
Brazil  v.  Western  North  Carolina  R.  regular  engineer  was  sick;  and  it  also 
Co.  (1885)  93  N.  C.  313.  One  who  has  appears  that  from  three  to  five  years' 
served  as  a  fireman  for  a  long  time,  and  service  as  fireman  is  all  that  is  custom- 
on  several  occasions  has  run  an  engine  arily  required  of  a  fireman  before  he 
in  a  switchyard,  is  not  to  be  deemed  in-  is  promoted.  Rohlin  v.  Kansas  City, 
competent  to  act  as  engineer  on  a  train  St.  J.  &  G.  B.  R.  Co.  (1893)  119  Mo. 
in  such  yard  because  he  is  not  regular-  483,  24  S.  W.  1011.  In  Chicago  &  E.  I. 
Iv  engaged  as  an  engineer.  Ohio  &  M.  R.  Co.  v.  Beatty  (1895)  13  Ind.  App. 
R.  Go.  v.  Duwn  (1894)  138  Ind.  18,  36  604,  40  N.  E.  753,  42  N.  E.  284,  a  ver- 
N.  E.  702,  rehearing  denied  in  (1894)  diet  for  the  plaintiri  was  sustained 
138  Ind.  28,  37  N.  E.  546.  Permitting  where  the  evidence  tended  to  prove  that 
a  fireman  who  has  been  employed  as  a  -the  delinquent  servant,  an  engine  wiper, 
brakeman  for  six  months  and  as  a  fire-  had  some  experience  as  a  brakeman, 
man  for  twenty  months,  and  who  has  and  had,  in  other  places,  as  well  as  in 
handled  an  engine  more  or  less,  to  op-  the  defendant's  yard,  acted  as  hostler 
erate  a  switch  engine  in  coupling  cars,  in  running  engines  on  switches  to  and 
is  not  negligence  which  will  render  the  from  roundhouses,  but  had  never  had 
company  liable  for  injuries  to  a  switch-  any  other  experience  as  a  fireman  or  as 
man  by  starting  the  engine  too  sudden-  an  engineer;  and  the  appellee  intro- 
ly.  Thompson  v.  Lake  Shore  &  M.  8.  R.  duced  testimony  tending  to  prove  that, 
Co.  (1890)  84  Mich.  281,  47  N.  W.  584.  in  order  to  qualifv  a  man  to  handle  en- 
A  railroad  company  was  held  liable  gines,  in  taking  them  to  and  from  a 
where  the  engineer  in  charge  allowed  a  roundhouse,  he  should  have  good  judg- 
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work  to  be  done,  the  servant's  previous  experience,  and  his  actual 
age.-' 

188.  Conduct  prior  to  the  time  of  the  accident. — a.  No  act  of  pre- 
vious negligence  shown. — Where  a  servant  is  shown  to  have  possessed 
all  the  physical  and  mental  qualities  requisite  for  the  proper  dis- 
charge of  his  duties,  and  to  have  been  free  from  any  vicious  habits, 
the  only  basis  on  which  a  charge  of  incompetency  can  be  founded  is 
habitual  inattention  to  his  duties.  In  the  very  nature  of  the  case 
such  a  charge  cannot  be  sustained  where  there  is  no  proof  that  he  was 
ever  guilty  of  any  carelessness  before  the  injury  was  received.-'  But 
the  mere  fact  that  no  such  carelessness  is  proved,  clearly  does  not  ex- 
cuse the  master,  if  the  servant  is  liable,  at  any  moment,  to  be  inca- 
pacitated for  his  duties  by  the  recurrence  of  some  chronic  malady,  and 


ment,  and  also  two  years'  experience  as 
a  fireman,  under  the  direction  and  su- 
pervision of  a  competent  engineer. 

'  Incompetency  for  the  duties  of  tele- 
graph operator  cannot  be  inferred  from 
the  mere  fact  that  the  servant  was  sev- 
enteen years  old,  when  it  is  also  in  evi- 
dence that  he  has  discharged  his  duties 
efficiently  for  a  year,  and  that  young 
men  are  generally  better  operators  than 
old  ones.  Sutherland  v.  Troy  &  B.  B. 
Go.  (1891)  125  N".  y.  737,  26  N.  E.  609. 
The  fact  that  one  employed  at  a  mine 
in  the  responsible  position  of  managing 
the  brake  whereby  the  cage  in  which 
the  workmen  descended  was  lowered 
was  but  seventeen  years  of  age  does  not 
raise  a  presumption  of  negligence 
against  the  company  as  a  matter  of  law, 
when  such  employee  was  experienced  in 
the  work  and  for  over  seven  months  had 
performed  it  satisfactorily.  Wallcoirslci 
V.  Penokee  &  O.  Consol.  Mines  (1898) 
115  Mich.  629,  41  L.  R.  A.  33,  73  N.  W. 
895.  The  mere  fact  of  employing  a  boy 
twelve  years  old  for  the  purpose  of  run- 
ning an  elevator  is  not  evidence  from 
which  a  want  of  care  in  selecting  a  serv- 
ant can  be  inferred.  Smillie  v.  St. 
Bernard  Dollar  Store  (1891)  47  Mo. 
App.  402,  Thompson,  J.,  dissented.  The 
mere  fact  that  the  servant  is  under  four- 
teen years  of  age  will  not  justify  the 
inference  that  he  is  incompetent,  where 
the  duties  to  be  performed  are  of  a 
simple  character,  such  as  repeating  to 
the  engineer  of  the  hoisting  machinery 
above  a  quarry  the  signals  received  from 
the  men  in  the  quarry.  Rickert  v. 
Stephens    (1890)    133   Pa.   538,   19   Atl. 


410  (evidence  was  that  such  work  was 
done  customarily  by  boys ) .  The  ques- 
tion of  the  competency  of  an  inexperi- 
enced youth  of  seventeen  years  of  age 
for  the  position  of  telegraph  operator 
is  for  the  jury  where  the  accident  was 
caused  by  his  being  asleep  when  a  train 
passed  the  station.  Wabash  R.  Co.  v. 
UeDaniels  (1882)  107  U.  S.  454,  27  L. 
ed.  605,  2  Sup.  Ct.  Rep.  932.  The  bur- 
den is  on  the  master  to  show  compe- 
tency, where  a  boy  under  fourteen  years 
of  age  was  employed  to  signal  the  en- 
gineer when  buckets  of  coal  which  were 
being  filled  in  the  hold  of  a  vessel  were 
ready  to  be  hoisted,  and  an  accident  re- 
sulted from  his  giving  the  signal  pre- 
maturely. Molaske  v.  Ohio  Coal  Co. 
(1893)  86  Wis.  220,  56  N.  W.  475.  A 
statute  empowering  mine  owners  to  em- 
ploy boys  of  a  certain  age  does  not  cre- 
ate a  presumption  that  any  boy  of  that 
age  is  fit  for  his  duties,  but  it  is  still 
permissible  for  the  jury  to  consider  the 
boy's  size,  age,  previovis  experience, 
strength,  and  intelligence,  and  the  fSiet 
that  he  was  kept  at  his  post  thirteen 
hours  a,  day.  Carlson  v.  Wilkeson  Coal 
&  Coke  Co.  (1898)  19  Wash.  473,  53 
Fac.  725.  On  the  ground  of  compli- 
ance with  usage  it  has  been  held  that  a 
master  was  justified  in  employing  a  boy 
over  fourteen  years  of  age,  with  con- 
siderable experience,  as  a  trapper  in  a 
mine.  Kansas  &  T.  Coal  Co.  v.  Brown- 
lie  (1895)  60  Ark.  582,  31  S.  W.  453. 
See,  however,  as  to  this  class  of  cases, 
§  45,  ante. 

'^  Bruce  v.   Penn    Bridge    Co.    (1900) 
197  Pa.  439,  47  Atl.  354. 


388] 


EMPLOYMENT  OF  SERVANTS. 


m 


this  incapacity  is  apt  to  produce  precisely  those  results  which  actually 
happened  at  the  time  of  the  accident  in  suit.^ 

b.  Single  act  of  negligence. — It  has  also  been  laid  down  broadly  in 
several  cases  that  a  single  prior  act  of  negligence  is  incompetent  ait 
evidence  to  prove  the  unfitness  of  the  servant.^  The  receipt  of  infor- 
mation that  the  servant  has  been  guilty  of  such  an  act  is  said  merely 
to  impose  on  the  master  the  obligation  of  using  ordinary  care  in  in- 
vestigating the  cause  of  the  accident  and  the  competency  of  the  serv- 
ant, and  acting  with  reference  to  his  retention  or  discharge  as  rea- 


"  In  Baird  v.  New  York  C.  &  H.  R.  B. 
00.(1891)64  App.  Div.19,71  N.Y.Supp. 
734,  the  court  said:  "When  the  only 
claim  of  the  incompetency  is  that  the 
man  in  question  is  incompetent  because 
he  is  careless  and  reckless  and  inatten- 
tive, the  fact  that  he  never  has  been  care- 
less or  reckless  or  inattentive  is  a  per- 
fect answer  to  such  a  charge.  But  "where 
the  charge  is  that  he,  although  in  his 
natural  condition  a  careful  and  atten- 
tive man,  is  afflicted  with  a  disease  the 
effect  of  which  may  at  any  moment 
make  him  incompetent,  it  is  for  the 
jury  to  say  whether  it  was  negligent  of 
the  defendant  to  employ  a,  man  in  such 
a  condition,  although  up  to  that  time 
there  had  been  no  failure  to  perform  his 
duties."  (Servant  was  subject  to  epi- 
leptic fits.) 

'  Gallagher  v.  Piper  (1864)  16  C.  B. 
N.  S.  669,  13  L.  J.  C.  P.  N.  S.  329; 
Chapman  v.  Erie  R.  Co.  (1874)  55  N. 
y.  579;  Holland  v.  Southern  P.  Go. 
(1893)  100  Cal.  240,  34  Pac.  666;  Ohio 
&  M.  R.  Go.  v.  Dunn  (1894)  138  Ind. 
18,  36  N.  E.  702,  37  N.  E.  546;  Dallas 
City  R.  Go.  V.  Beeman  (1889)  74  Tex. 
291,  11  S.  W.  1102;  Houston  &  T.  G.  R. 
Go.  V.  Myers  (1881)  55  Tex.  110  (rule 
assumed  arguendo)  ;  McKeever  v.  Home- 
stake  Min.  Go.  (1898)  10  S.  D.  599,  74 
N.  W.  1053  (verdict  rightly  directed  for 
defendant  where  the  servant  had  made 
only  one  mistake  during  twelve  years)  ; 
Kennedy  v.  Spring  (1893)  160  Mass. 
203,  35  N".  E.  779;  Galveston,  H.  d  S.  A. 
R.  Go.  v.  Davis  (1898)  92  Tex.  372,  48 
S.  W.  570;  first  appeal  (1893)  4  Tex. 
Civ.  App.  468,  23  S.  W.  305  (this  case 
apparently  makes  no  distinction  be- 
tween one  and  several  acts)  ;  Thomas 
V.  Cincinnati,  N.  0.  d  T.  P.  R.  Go. 
(1899)  97  Fed.  245.  In  Baulec  v.  New 
York  &  H.  R.  Go.  (1874)  59  N.  Y. 
356,  17  Am.  Kep.  325,  where  the  plain- 
tiff was  held  to  have  been  rightly  non- 
suited, the  court  said:     "An  individual 


who  by  years  of  faithful  service  has 
shown  himself  trustworthy,  vigilant, 
and  competent  is  not  disqualified  for 
turther  employment,  and  proved  either 
incompetent  or  careless,  and  not  trust- 
worthy, by  a  single  mistake  or  act  of 
forgetfulness  and  omission  to  exercise 
the  highest  degree  of  caution  and  pres- 
ence of  mind.  The  fact  would  only 
show  what  must  be  true  of  every  human 
being, — that  the  individual  was  capable 
of  an  act  of  negligence,  forgetfulness, 
or  error  of  judgment.  This  must  be 
the  case  as  to  all  employees  of  corpora- 
tions until  a  race  of  servants  can  be 
found  free  from  the  defects  and  infirmi- 
ties of  humanity.  A  single  act  may, 
under  some  circumstances,  show  an  in- 
dividual to  be  an  improper  and  unfit 
person  for  a  position  of  trust,  or  any 
particular  service,  as  when  such  act  is 
intentional  and  done  wantonly,  regard- 
less of  consequences,  or  maliciously. 
So  the  manner  in  which  a  specific  act  is 
performed  may  conclusively  show  the 
utter  incompetency  of  the  actor,  and  his 
inability  to  perform  a  particular  serv- 
ice. But  a  single  act  of  casual  neglect 
does  not,  per  se,  tend  to  prove  the  party 
to  be  careless  and  imprudent,  and  unfit- 
ted for  a  position  requiring  care  and 
prudence.  Character  is  formed  and 
qualities  exhibited  by  a  series  of  acts, 
and  not  by  a  single  act.  An  engineer 
might,  from  inattention,  omit  to  sound 
the  whistle  or  ring  the  bell  at  a  road 
crossing,  but  such  fact  would  not  tend 
to  prove  him  a  careless  and  negligent 
servant  of  the  company.  The  company 
is  only  charged  with  the  duty  of  em- 
ploying those  who  have  acquired  a  good 
character  in  respect  to  the  qualifica- 
tions called  for  by  the  particular  serv- 
ice, and  no  one  would  say  that  a  good 
character  acquired  by  long  service  was 
destroyed  or  seriously  impaired  by  a 
single  involuntary  and  unintentional 
fault." 
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sonaWe  prudence  would  dictate  in  view  of  the  facts  ascertained.  If 
these  facts  prove  to  be  such  that  a  careful  man  would  have  considered 
himself  justified  in  retaining  the  servant,  no  fault  can  be  imputed  to 
the  master;*  though,  undoubtedly,  notice  of  the  servant's  lapse,  if 
it  is  at  all  serious,  will  impose  upon  the  master  and  his  representa- 
tives the  obligation  of  exercising  increased  vigilance  in  observing  the 
servant's  conduct  afterward.®  This  doctrine  clearly  cannot  be  subject 
to  any  exception  in  courts  which  take  the  ground  that  even  evidence 
of  several  specific  acts  of  negligence  is  not  competent  unless  they  were 
so  frequent  as  to  be  habitual.®  See  note  18,  infra.  But  any  less  re- 
strictive position  must,  it  would  seem,  be  compatible  with  the  con- 
ception that  even  a  single  careless  act  may  sometimes  be  of  such  a 
serious  nature  as  to  indicate  that  the  servant  is  unfit  for  his  duties, 
and  that  the  master  will  be  culpably  negligent  if  he  does  not  dis- 
charge him  immediately  after  the  delinquency  comes  to  his  knowl- 
edge.^    Especially  is  it  legitimate  to  draw  the  inference  of  unfitness 


'  Baulec  v.  New  York  &  E.  R.  Co. 
(1872)  62  Barb.  623,  Affirmed  in 
(1874)  59  N.  Y.  356,  17  Am.  Rep.  325. 
In  the  opinion  delivered  in  the  lower 
court  it  was  denied  that  "intelligent 
men  of  good  habits,  who  are  engineers 
or  brakemen  or  switchmen  on  railroads, 
must  inevitably  be  discharged  .  .  . 
for  the  first  error  or  act  of  negligence." 

^Chapman  v.  Erie  R.  Go.  (1874)  55 
N.  Y.  579.  That  a  single  negligent  act 
is  not  proof  of  incompetency  where  the 
servant  did  not  act  wantonly,  regardless 
of  consequences,  or  maliciously,  and  no 
possible  injury  could  be  shown  as  the 
result  of  his  action,  was  declared  in 
Chicago  &  E.  I.  R.  Co.  v.  Myers  { 1898 ) 
83  111.  App.  469.  The  incompetency  of 
a  fireman  for  the  duties  of  an  engineer 
cannot  be  predicated  on  the  ground  that 
he  failed,  while  the  train  was  running 
between  stations,  to  notice  a  signal  to 
stop,  given  from  the  rear  of  the  train. 
Core  V.  Ohio  River  R.  Go.  (1893)  38  W. 
Va.  456,  18  S.  E.  596.  The  mere  fact 
that  a  yard  master  had  sent  an  engine 
upon  the  track  when  a  coming  train 
was  overdue  does  not  conclusively  show 
that  the  company  was  negligent  in  keep- 
ing him  in  its  service,  since  he  might 
have  had  information  showing  that  the 
train  would  not  arrive  for  some  time. 
Michigcm  C.  R.  Go.  v.  Gilbert  (I88I) 
46  Mich.  176,  9  N.  W.  243. 

"  To  satisfy  this  description  it  is  not 
necessary  that  there  should  have  been  a 
"constant  repetition"  of  negligent  acts. 
Qlsen    V.    North,     Pacifio    Lumber    Go. 


(1901)  106  Fed.  298.  There  it  was 
held  that  unfitness  could  not  be  inferred 
from  the  fact  that  five  years  before  the 
accident  the  servant's  negligence  had 
injured  one  person,  and  that  since  then, 
on  three  other  occasions,  persons  work- 
ing with  him  had  been  injured  by  acts 
which  could  not  be  held  to  impute  neg- 
ligence on  his  part,  where  there  was  no 
evidence  to  charge  the  master  with 
knowledge  of  the  latter  occurrences. 

'See  Evansville  &  T.  H.  R.  Go.  v. 
Gmjton  (1888)  115  Ind.  450,  17  N.  E. 
101,  putting  the  case  of  carelessness  so 
extreme  as  to  allow  two  trains  to  meet 
while  running  in  opposite  directions  on 
the  same  track.  In  another  case  it  was 
said  that,  although  a  single  act  of  a  lo- 
comotive engineer  in  running  a  train  12 
miles  in  forty  minutes,  while  the  sched- 
ule time  is  one  hour,  and  a  portion  of 
such  distance  at  40  or  45  miles  an  hour, 
in  daylight  and  without  accident  or  in- 
jury to  anyone,  did  not  necessarily 
show  him  to  be  unfit  or  reckless  of 
the  lives  of  employees  at  work  upon 
the  track,  yet  this  inference  might  per- 
haps have  been  justifiable  if  it  had  been 
shown  that  the  want  of  accident  on  such 
run  was  due  more  to  chance  or  good 
fortune  than  the  management  of  the  en- 
gine and  the  actual  condition  of  the 
road,  and  that  men  working  upon  the 
track  could  not  have  been  easily  seen 
or  had  time  to  escape  after  being 
warned  of  the  approach  of  the  train. 
Eolland  v.  Hovtliern  P.  R.  Co.  (1893) 
100  Cal.  240,  34  Pac.  666.     In  Wahash 


S  188]  EMPLOYMENT  OB*  SERVANTS.  411 

"where  the  dereliction  of  duty  was  one  which  the  physical  qualities 
of  the  servant  rendered  extremely  probable.*  Nor  is  there  any  dif- 
ficulty in  holding  that,  when  proof  of  the  commission  of  a  negligent 
act  is  accompanied  by  proof  that  the  delinquent  servant  had  a  reputa- 
tion for  recklessness  (see  §  202,  post),  and  this  reputation  was  known 
to  the  master,  a  verdict  for  the  plaintiff  is  warranted.^ 

That  notice  of  the  prior  act  must,  in  any  event,  be  brought  home  to 
the  master  before  it  can  become  a  factor  bearing  upon  the  question  of 
his  negligence,  follows  from  the  general  principles  discussed  in  chap- 
ter X.,  ante,  and  it  has  been  so  decided.^" 

c.  Several  acts  of  negligence. — (Compare  §  184,  ante,  and  §  198, 
post.) — In  regard  to  the  question  whether  the  plaintiff  is  entitled  to 
introduce  evidence  that  the  delinquent  servant  had  been  guilty  of 
several  acts  of  negligence  prior  to  the  time  of  the  accident  in  suit,  the 
courts  are  not  unanimous.  The  doctrine  which  seems  to  the  present 
writer  to  be  the  most  logical,  and  which  is  sustained  by  a  considerable 
array  of  authorities,  is  that  such  evidence  is  competent  to  establish 
the  unfitness  of  the  delinquent  servant.-'^     It  is,  of  course,  necessary 

Western  R.  Co.  v.  Broio  (1895)  13  C.  frequently  gone  to  sleep  while  at  a 
C.  A.  222,  31  U.  S.  App.  192,  65  Fed.  switch,  and  had  failed  to  throw  it)  ; 
941,  the  court  assumed  that  the  fact  of  Houston  &  T.  C.  B.  Go.  v.  Patton 
a  switchman  having  been  drunk  on  one  (1888;  Tex.)  9  S.  W.  175  (habitually 
previous  occasion,  and  so  caused  an  ae-  careless  handling  of  engine  in  making 
cident  of  the  same  Icind  as  that  in  suit  coupling)  ;  Oier  v.  Los  Angeles  Consol. 
(cars  turned  onto  the  wrong  track).  Electric  R.  Co.  (1895)  108  Cal.  130,  41 
was  sufficient  to  charge  the  company  Pac.  22;  Barkley  v.  New  York  C.  &  H. 
with   notice   of   his   incompetency.  R.  R.  Co.    (1898)    35  App.  Div.  228,  54 

'The  negligence  of  a  railway  com-  N.  Y.  Supp.  766;  Malay  v.  Mt.  Morris 
pany  is  for  the  jury,  where  it  has  re-  Electric  Light  Co.  (1899)  41  App.  Div. 
tained  in  its  employ  as  a  night  operator  574,  58  N.  Y.  Supp.  659 ;  Grube  v.  Mis- 
a  boy  eighteen  years  of  age,  who,  a  few  souri  P.  R.  Go.  (1889)  98  Mo.  330,  4 
months  before  the  accident,  had  gone  to  L.  R.  A.  776^  11  S.  W.  736;  Interna- 
sleep  while  on  duty.  Baltimore  &  0.  tional  &  G.  N.  R.  Co.  v.  Branch  (1900; 
R.  Co.  v.  Camp  (1895)  13  C.  C.  A.  233,  Tex.  Civ.  App.)  56  S.  W.  542;  Gonsoli- 
31  U.  S.  App.  213,  65  Fed.  952.  Com-  dated  Goal  Co.  v.  Seniger  (1899)  179 
pare  note  1,  supra.  111.  370,  53  N.  E.  733,  Affirming  (1898) 

'  Mexican  Nat.  R.  Co.  v.  Mussette  79  111.  App.  456.  In  Pittsburgh,  Ft.  W. 
(1894)  86  Tex.  708,  24  L.  R.  A.  642,  26  &  C.  R.  Co.  v.  Ruly  (1871)  38  Ind.  294, 
S.  W.  1075.  10  Am.  Rep.  Ill,  the  court  said:     "We 

"  Michigan  G.  R.  Co.  v.  Gilbert  think  that  it  is  well  settled,  not  only  by 
(1881)  46  Mich.  176,  9  N.  W.  243.  See  the  authorities,  but  in  reason  and  on 
also  Mulhern  v.  Lehigh  Valley  Coal  Co.  principle,  that,  for  the  purpose  of  show- 
(1894)   161  Pa.  270,  28  Atl.  1087.  ing  that  the  officers  of  a  railroad  com- 

"  Coppins  V.  New  York  C.  &  H.  R.  R.  pany  had  not  exercised  due  care,  pru- 
Co.  (1890)  122  N.  Y.  557,  25  N.  E.  915  denoe,  and  caution  in  the  employment, 
(servant  absent  from  his  post  several  or  in  the  retaining  in  service  of  careful, 
times  a  month )  ;  Sutton  v.  New  York,  prudent,  and  skilful  persons  to  manage 
L.  E.  &  W.  R.  Co.  (1892)  50  N.  Y.  S.  and  operate  such  road,  and  for  the  pur- 
R.  514,  21  N.  Y.  Supp.  312;  Wood  v.  pose  of  charging  such  corporation  with 
New  York  C.  d  E.  R.  R.  Go.  (1898)  32  notice  of  the  incompetency  of  its  em- 
App.  Div.  606,  53  N.  Y.  Supp.  163;  ployees,  it  may  be  shown  that  such  em- 
Gulf,  C.  <£■  S.  F.  R.  Go.  v.  Pierce  (1894)  ployees  had  been  guilty  of  specific  acts 
87  Tex.  144,  27  S.  W.  60  (brakeman  had   of  carelessnesa,   unskilfulness,   and   in- 
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that  the  negligent  quality  of  the  prior  acts  should  be  beyond  any  rea- 
sonable dispute,  before  the  furtlier  question  whether  they  indicate  un- 
fitness can  be  considered.^^     See  also  §  198,  posl. 

Some  courts,  however,  have  declined  to  adopt  the  above  doctrine. 
In  Pennsylvania  the  position  has  been  taken  that  such  cases  are  gov- 
erned by  the  general  rule  of  evidence  that  character  for  care  must 
be  proved  by  evidence  of  general  reputation,  and  not  of  special  acts.-'^ 
The  reasoning  by  which  this  decision  is  supported  proceeds  upon  an 
erroneous  conception  of  the  logical  situation.  It  is  evident  that  the 
general  reputation  which  is  here  regarded  as  the  only  appropriate  test 
of  negligence  must  be  regarded  as  a  conclusion  which  has  itself  been 
deduced  by  various  persons  prior  to  the  trial  from  a  greater  or  less 
number  of  acts  of  the  very  same  character  as  those  which  are  thus 
declared  to  be  unfit  for  the  consideration  of  the  jury.  There  seems 
to  be  a  singular  inconsistency  in  thus  accepting  a  ready-made  infer- 
ence based  upon  testimony  submitted  in  the  most  informal  way  to 
a  nebulous  tribunal  of  irresponsible  parties  outside  the  courtroom, 
and  at  the  same  time  refusing  to  allow  such  testimony  to  be  weighed 
inside  the  courtroom  by  a  definite  body  of  men,  who  have  every  facil- 
ity afforded  them  for  testing  its  reliability,  and  who  are  fully  alive 
to  the  important  issues  which  are  immediately  dependent  upon  their 
decision.  The  difiiculties  involved  in  the  theory  of  this  court  are 
still  further  emphasized  by  the  fact  that  it  has  conceded  the  compe- 
tency of  evidence  going  to  show   the    servant's    accustomed   disobe- 

competency,    and    that   such    acts   were  them.     Indeed,    special     acts    do     very 

known  to  such  officers  prior  to  the  em-  often  indicate  frailties  or  vices  that  are 

ployment  of  such  agents,  or  that  such  altogether  contrary  to  the  character  ac- 

employees    had    been    retained    in   such  tually  established.     And  sometimes  the 

service  after  notice  of  such  acts."  very  frailties  that  may  be  proved  against 

^'  Thus,  evidence  that  a  locomotive  a  man  may  have  been  regarded  by  him 
fireman  who  had  caused  an  accident  in  so  serious  a  light  as  to  have  produced 
while  running  a  locomotive  had,  on  an-  great  improvement  of  character.  Be- 
other  occasion,  run  an  engine  faster  sides  this,  ordinary  care  implies  oooa- 
than,  in  the  judgment  of  another  engi-  sional  acts  of  carelessness,  for  all  men 
neer,  was  proper,  and  at  still  another  are  fallible  in  this  respect,  and  the  law 
time,  while  running  a  locomotive,  had  demands  only  the  ordinary."  This  case 
struck  a  car.,  in  coupling  to  it,  with  was  lately  cited  with  approval  in  Gal- 
force  which  the  witness  considered  ex-  veston,  H.  &  8.  A.  li.  Co.  v.  Davis 
cessive,— is  insufficient  to  raise  a  ques-  (1898)  92  Tex.  372,  48  S.  W.  570.  But 
tion  of  fact  as  to  the  competency  of  the  earlier  Texas  decisions  cited  in  note 
such  fireman,  ilarrinan  v.  New  York  11,  supra,  were  not  referred  to,  though 
C.  d  H.  R.  R.  Co.  (1897)  13  App.  Div.  they  are  to  a  contrary  effect,  unless^ — 
439,  43  N.  Y.  Supp.  606.  which   is   not   apparent — the   court   in- 

"  Frazicr     v.    Pennsylvania     R.    Co.  tends  to  rely  on  a  supposed  distinction 

(1860)    38   Pa.    104,   80  Am.   Dec.   467.  between  acts  of  negligence  which  are  oc- 

The    court  referred    to  Greenl.    Ev.   §§  casional  and  acts  which  are  so  frequent 

461-469,   and    said:     "Character   grows  as  to  be  habitual.     See  note  18,  infra. 
out  of  special  acts,  but  is  not  proved  by 
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dience  of  orders  and  Ms  habitual  drunkenness,  and  that  these  facts 
were  known  to  the  master's  representative.^*  In  its  essence,  such  evi- 
dence consists  of  testimony  as  to  a  certain  number  of  specific  acts, 
and  the  position  thus  taken  is  therefore  inconsistent  with  that  put 
forward  in  the  Frazier  Case  (1860)  38  Pa.  104,  80  Am.  Dec  467, 
unless — ^which  is  not  apparent — it  is  intended  to  grant  the  compe- 
tency of  such  evidence  only  in  cases  where  it  is  based  on  general  rep- 
utation.^® 

In  Massachusetts  the  conception  relied  upon  is  that  the  character 
or  reputation  of  a  servant  as  a  careful  or  careless  man,  either  gener- 
ally or  in  any  department  of  business,  cannot  be  shown  by  introdu- 
cing evidence  of  particular  acts,  and  by  trying  the  question  whether 
those  acts  were  severally  careless,  or  done  with  due  care.  To  do  this, 
it  is  said,  would  introduce  a  multiplicity  of  issues  of  which  the  par- 
ties ordinarily  could  not  have  previous  notice,  and  which  it  would  be 
impracticable  properly  to  try.^®  The  point  thus  emphasized  hardly 
seems  sufficient  to  overcome  the  effect  of  the  consideration  that,  ac- 
cording to  the  ordinary  judgment  of  mankind,  a  servant  who  has  been 
guilty  of  repeated  acts  of  negligence  is  rather  more  likely  than  not  to 
be  unfit  for  his  position.  If  a  court  would,  perforce,  have  to  deter- 
mine the  quality  of  each  of  several  acts  if  they  were  put  forward  by 
the  master  as  a  justification  for  dismissing  a  servant  for  incompe- 
tence, there  is  no  apparent  reason  why  a  similar  investigation  should 
be  declined  in  an  action  sounding  in  negligence.  It  is  not  apparent 
that  the  difficulties  of  procedure  adverted  to  in  the  cases  last  cited 
have  caused  any  special  embarrassment  in  the  jurisdictions  where 
evidence  of  this  sort  is  deemed  to  be  admissible.  ISTor  is  the  reason  as- 
signed for  this  doctrine  easy  to  reconcile  with  the  decision  in  the 
cases  cited  in  note  20,  infra.  The  proposition  that  evidence  of  this 
sort  must  be  rejected  if  directly  offered  on  the  issue  of  competency, 
but  is  proper  for  consideration  if  it  happens  to  be  before  the  jury  for 

"  Huntingdon  &  B.  T.  Mountain  R.  &  plain  misapprehension  of  the  logical  po- 
Coal  Go.  V.  Decker  (1876)  82  Pa.  119.        sition.     No  authority  has  ever  gone  to 

'°  For  criticisms  on  the  Pennsylvania  the  extent  of  holding  that  such  evidence 
doctrine,  see  Baulec  v.  TSfeu-  York  &  H.  can  ultimately  be  a  factor  in  the  case 
R.  Go.  (1874)  59  N.  Y.  356,  17  Am.,  unless  the  master  is  also  shown  to  have 
Rep.  325,  and  Pittsburr/h,  Ft.  W.  &  G.  R.  had  knowledge,  actual  or  constructive, 
Co.  V.  Ruhy  (1871)  38  Ind.  294,  10  Am.  of  the  specific  act  or  acts  in  question. 
Rep.  111.  In  Gouch  v.  Watson  Coal  Such  knowledge  is  declared,  or  assumed 
Go.  (1877)  46  Iowa,  17,  the  court  un-  to  be,  an  existing  element  in  all  the 
dertakes  to  distinguish  between  the  cases  in  which  this  sort  of  evidence  has 
Pennsylvania  rule  and  that  adopted  in  been  deemed  admissible  to  establish  un- 
Indiana  and  New  York,  on  the  ground  fitness.  See,  especially,  notes  10  and  11, 
that  the   Frazier   Case   does   not  deter-    supra. 

mine  what  the  doctrine  should  be  if  the  "  ffoU  v.  Way  (1887)  144  Mass.  18G, 
master  or  his  representative  had  knowl-  10  N.  E.  807 ;  Connors  v.  Morton 
edge  of  the  specific  acts,     But  this  is  a    (1894)   160  Mass.  333,  35  N.  E.  860, 
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other  purposes,  seems  to  present  a  distinction  for  which  no  satisfac- 
tory logical  basis  can  be  suggested. 

In  some  other  states,  also,  the  judges  have  exhibited  a  more  or  less 
pronounced  tendency  to  adopt  the  theory  of  the  courts  of  Pennsylva- 
nia and  Massachusetts.  But  their  precise  position  is  not  very  clearly 
defined.-''^ 

A  compromise  betv?een  the  theory  that  this  kind  of  evidence  is 
vifhoUy  incompetent,  and  the  theory  that  it  is  admissible,  is  exhibited 
in  the  cases  which  take  the  position  that  it  does  not  tend  to  show  unfit- 
ness unless  the  derelictions  of  duty  have  been  so  frequent  that  they 
may  fairly  be  termed  habitual.-^*  This  position  plainly  involves  the 
necessity  for  a  determination  by  the  court  of  the  question  of  fact 
whether  the  acts  upon  which  the  plaintiff  relies  come  within  one  or 
other  of  the  categories  thus  contrasted.  Considered  as  an  expression 
of  a  general  principle,  therefore,  it  can  scarcely  be  correct. 

That  evidence  of  neither  one,  nor  several,  acts  of  negligence  com- 
mitted by  a  servant  before  that  which  caused  the  injury  in  suit  is 
competent  to  show  that  the  latter  act  was  negligent,  is  perfectly  plain 
upon  general  principles,  and  is  not  disputed.^* 

In  any  jurisdiction  it  would  probably  be  conceded,  and  by  two 
courts  it  has  been  expressly  decided,  that,  when  conduct  of  a  servant 
tending  to  show  his  qualifications,  or  his  mental  or  physical  fitness  for 

"In  Kmdel    v.  Hall    (1896)    8    Colo,  occasional,  or    of    such  a    character  as 

App.  63,  44  Pao.  781,  it  was  held  that  a  renders  it  imprudent  to  retain  him  in 

jury  should  not  be  told  that  if  they  find  service."     Baltimore     Elevator     Co.    v. 

the   delinquent  fellow    servant  was   fre-  Neal    (1886)    65   Md.   438,   5   Atl.   338. 

quently,  and  for  an  improper  length  of  In     Kellogg    v.    Stephens     Lumher    Go. 

time,    absent    from    his    post,    and    the  (1900)    125  Mich.  222,   84  N.  W.   136, 

practice    was   known,   they   might   con-  the   court   held   that   a    few   occasional 

sider  the  fact  as  bearing  on  the  ques-  acts  of  negligence  were  not  proof  of  un- 

tion  of  his  skill  and  competency.     But,  fitness.     Baltimore    v.   War     (1893)    77 

perhaps,  it  is  not  intended  to  deny  the  Md.  593,  27  Atl.  85   (same  point).     See 

admissibility    of     such     evidence    alto-  also  Walker  v.  Boiling    (1853)    22  Ala. 

gether.     Logically,  it  certainly  bears  on  294,  per  Phelan,  J.,  who  draws  the  same 

the   question   of  the   servant's  habitual  distinction  between  casual  and  habitual 

carelessness,  and  this  is  one  form  of  un-  acts. 

fitness.  The  Missouri  court  of  appeals  "  ffaW  v.  "Say  (1887)  144  Mass.  186, 
has  laid  it  down  that  simple  acts  of  10  N.  E.  807 ;  Connors  v.  Morton 
negligence  do  not  tend  to  establish  gen-  (1894)  160  Mass.  333,  35  N.  E.  860; 
eral  incompetency.  Cook  v.  St.  Louis,  Baltim.ore  Elevator  Co.  v.  Neal  (1886) 
/.  M.  &  S.  B.  Co.  (1880)  8  Mo.  App.  65  Md.  438,  5  Atl.  338.  Testimony 
573,  Appx. ;  but  the  opinion  is  not  ra-  that  plaintiff,  who  was  a  railroad  en- 
ported  at  length,  and  it  is  impossible  gineer  and  was  injured  in  a  railroad 
to  say  what  the  grounds  of  the  judg-  collision,  would  frequently  go  to  sleep 
ment  were.  A  decision  of  the  supreme  while  on  duty,  is  inadmissible  where 
court  of  this  state  to  the  contrary  effect  there  is  no  evidence  that  he  was  asleep 
is  cited  in  note  11,  supra.  at  the  time  of  the  collision.     Missouri, 

"*  "Negligence  such  as  unfits  a  person  K.  &  T.  R.  Co.  v.  Johnson   (1898;  Tex. 

for  service,  or  such  as  renders  it  negli-  Civ.    App.)     49    S.    W.    265,    Affirmed 

gent  in  a  master  to  retain  him  in  the  in    (1898)   92    Tex.    380,  48    S.  W.  568. 

employ,  must  b?  habitualj  rather  than  Compare  |  192,  note  2,  'post, 
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his  work,  is  properly  before  a  jury  upon  one  of  the  issues  of  the  case, 
they  may  consider  it  on  the  question  of  his  competency.^" 

The  cases  in  this  section  should  be  compared  with  those  dealing 
with  the  satisfactory  and  unsatisfactory  operation  of  inorganic  agen- 
cies, chapter  xliii.,  post. 

189.  Act  by  which  the  injury  was  caused. —  In  several  decisions  it 
is  laid  down,  quite  broadly,  that  evidence  which  merely  shows  that 
the  delinquent  servant  was  negligent  in  respect  to  the  particular  act 
which  caiised  the  injury  will  not  warrant  a  finding  that  he  was  incom- 
petent.-' So  far  as  this  doctrine  depends  on  considerations  analogous 
to  those  relied  on  in  the  cases  which  deny  the  justifiability  of  infer- 
ring incompetence  from  one  act  of  negligence  committed  before  the 
accident  in  suit,  it  raust  seemingly  be  subject  to  the  same  qualifica- 
tion as  the  general  rule  laid  do^vn  in  those  cases,  viz. :  that  the  de- 
linquency wliich  caused  the  accident  may  be  of  such  a  flagrant  char- 
acter as  to  warrant  the  conclusion  that  only  an  unfit  servant  could 
have  committed  it.^  It  has  been  objected  that,  "if  a  single  act  of  neg- 
ligence is  to  be  regarded  as  tending  by  itself  to  show  incompetency, 
and  furnish  any  ground  for  conjecture  that  such  incompetency  is 
known  to  the  company  or  its  agents,  then  it  must  follow  that  all  cases 
of  damage  by  negligence  of  a  fellow  servant  may  be  allowed  to  be 
traced  to  the  negligent  appointment  of  incompetent  subordinates."^ 
But,  plainly,  this  would  not  necessarily  be  the  consequence  of  ad- 
mitting in  appropriate  cases  the  competency  of  the  evidence  con- 

'°  Olsen  V.  Andrews   (1897)   168  Mass.  shown,"  refused  to  set  aside  a  verdict  for 

261,  47  N.  E.  90;  Couch  v.  Watson  Goal  the     plaintiff     for     nominal     damages. 

Go.   (1877)  46  Iowa,  17.  based   on  evidence  that  the   delinquent 

'  Curran     v.     Merchants     Mfg.     Go.  servant  was  negligent  in  respect  to  the 

(1881)     130    Mass.    374,    39    Am.    Rep.  particular    incident    which    led    to    the 

457;   Salem  Stone  d  Lime  Co.  v.  Ghas-  injury.     In  Atlanta  Cotton  Factory  Go. 

tain    (1894)   9  Ind.  App.  453,  36  N.  E.  v.  Speer     (1882)    69    Ga.    137,  47    Am. 

910;  Lindvall  v.  Woods   (1891)   44  Fed.  Rep.   750,   the  opinion  of  the  majority 

855;    Texas    &    N.   0.    /?.   Go.  v.    Berry  of  the  court  proceeded  partly  upon  the 

(1887)    67  Tex.  238,  5  S.  W.  817;  Bal-  hypothesis  that  the  fact  of  a  foreman's 

timore  v.   War    (1893)    77  Md.   593,  27  having  wilfully  violated  a  rule  promul- 

Atl.    85 ;    Peaslee  v.  Fitcliburg    B.   Co.  gated  for  the  security  of  the  children 

(1890)     152    Mass.   155,  25    N.    E.  71;  employed     in     the     establishment    was 

Spring     Valley     Goal     Co.    v.    Patting  proof   of  his    incompetency.     In    Pleas- 

(1898)   30  C.  C.  A.  168,  58  U.  S.  App.  ants  v.  Raleigh  &  A.  Air  Line  R.   Go. 

575,  86  Fed.  433;  Hathaway  v.  Illinois  (1897)   121  N.  C.  492,  28  S.  E.  267,  the 

C.  R.   Co.    (1894)    92   Iowa,  337,  60  N.  fact  that  when  a  switch  was  open,  and 

W.  651;   Buckley  v.   Gould  &  C.  Silver  cars  were  standing  on  the  side  track  to 

Min.  Go.    (1882)    8  Saw}'.  394,   14  Fed.  which  it  led,  a  conductor  signaled  to  his 

833.  engineer    that    the    train    might    safely 

^  In  Sullivan  v.  New  York,  N.  H.  &  H.  proceed,  was  assumed  to  be  sufficient  ev- 

R.    Go.    (1892)    62    Conn.    209,   25   Atl.  idence  of  incompetency. 

711,  the  court,  taking  the  ground  that  "Lee  v.  Detroit  Bridge  &  Iron  Worhs 

negligence,  as  regards  the  retention  of  (1876)   62  Mo.  565, 
the     servant,     was     not     "necessarily 
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demned.  The  questions  whether  a  negligent  act  was  merely  a  tempo- 
rary lapse  by  a  capable  servant,  or  indicated  an  essential  unfitness, 
are  entirely  distinct,  and  it  seems  impossible,  from  a  purely  logical 
standpoint,  to  maintain  that  such  evidence,  so  far  as  it  bears  upon  the 
latter  question,  should  be  rejected  simply  because  the  other  one  is 
also  suggested  by  it.  It  may  be  readily  conceded  that  the  practical 
result  of  lea\dng  juries  untrammeled  as  reg'ards  the  construction  of 
this  kind  of  testimony  would  inevitably  be  a  serious  inroad  upon  the 
doctrine  of  common  employment.  But  this  is  hardly  an  adequate 
reason  for  excluding  it  altogether.  The  power  of  the  court  to  direct 
the  deliberations  of  the  jury  by  differentiating  clearly  the  two  issues 
to  which  the  evidence  is  applicable,  and  to  make  peremptory  ruling's 
upon  its  effect  in  extreme  cases,  is  a  sufficient  guaranty  against  its 
being  used  to  sap  the  foundations  of  the  doctrine  in  question.  It  has 
also  been  said  that  to  allow  a  jury  to  infer  negligence  or  unskilfulness 
on  the  delinquent  servant's  part  from  the  simple  fact  of  the  happen- 
ing of  the  accident  in  suit  would  conilict  with  the  principle  that  it  is 
incumbent  on  the  plaintiff  to  establish  by  affirmative  proof  that  his 
injury  was  caused  by  the  negligent  and  unskilful  act  of  the  fellow 
servant.*  Clearly,  however,  no  logical  reason  can  be  suggested  why 
the  principle  of  res  ipsa  loquitur  should  not  be  as  applicable  under 
appropriate  circumstances  to  cases  where  the  injury  arises  from  the 
negligence  of  a  servant,  as  it  is  to  cases  where  the  injury  is  due  to  the 
defective  quality  of  some  inanimate  agency  of  the  master's  business. 
The  rule  as  to  the  burden  of  proof,  therefore,  is  not  necessarily  in- 
fringed by  admitting  the  competency  of  the  evidence  objected  to. 
Whether  it  is  sufficient,  unsupported,  to  establish  incompetency,  de- 
pends upon  the  character  of  the  servant's  act. 

190.  Derelictions  of  duty  subsequent  to  the  injury  in  suit. — Subse- 
quent derelictions  of  the  servant  have  been  held  not  to  be  competent 
evidence  of  fault  on  the  master's  part  in  having  had  the  delinquent 
servant  in  his  employment.-^  That  this  is  true,  without  qualification, 
of  acts  which  do  not  tend  to  show  unfitness  of  the  kind  complained 
of,  is,  of  course,  indisputable.^  But  if  it  indicates  a  want  of  fitness 
at  the  time  when  the  act  was  committed,  it  is  difficult  to  see  why  it 

*  Baltimore     Elevator     Go.     v.     Neal  46  Iowa,  17;   Craig  v.  Chicago  &  A.  R. 

(1886)    65  Md.  438,   5  Atl.  338.     "The  Go.   (1893)   54  Mo.  App.  523   (demurrer 

occurrence  itself,"  said  the  same  court  to  evidence  sustained   where  there  was 

in  another  case,  "raises  no  presumption  no  evidence  that  the  servant  had  been 

of  negligence,  and  justifies  no  inference  reckless  till  after  the  accident), 
of     incompetency."     Baltimore    v.    Vfar        -  Ransier  v.   Minneapolis  &  St.  L.  R. 

(1893)  77  Md.  593,  27  Atl.  85.  Co.   (1884)   32  Minn.  331,  20  N,  W.  332. 

^  Couch  V.   Watson  Coal  Co.    (1877) 
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should  not  at  least  be  competent  when  the  act  was  sufficiently  close  in 
point  of  time  to  the  accident  in  suit  to  render  it  not  unreasonable 
to  infer  that  the  servant's  capacity  for  his  duties  was  the  same  at  the 
later  as  at  the  earlier  date. 

191.  Disclaimer  of  fitness  by  delinquent  servant  himself. — Under  or- 
dinary circumstances,  it  would  seem,  the  self-depreciatory  state- 
ments of  the  delinquent  servant  himself  are  to  be  wholly  disregarded 
where  his  previous  experience  and  conduct  are  such  as  to  justify  the 
master  in  supposing  that  he  is  competent  to  do  the  work  assigned 
to  him.'' 

192.  Reputation.—  (Compare  §  202,  post.) — In  some  cases  it  has 
been  argued  that  the  servant's  reputation  for  incompetency  is  evi- 
dence that  he  was  actually  incompetent,  and  not  simply  a  circum- 
stance which  put  the  master  upon  inquiry  as  to  whether  he  was  or  was 
not  competent.  But  this  contention  has  always  been  rejected.-'  Still 
less  is  reputation  competent  evidence  to  establish  that  that  particular 
form  of  incapacity  which  it  ascribes  to  him  existed  at  the  time  of  the 
injury,  and  contributed  to  produce  it.^ 

'Where  boys  of  the  same  age  and  size  he  Ead  that  reputation)  ;  Lee  v.  Miohi- 

are  commonly  considered  competent  to  gan  G.  R.  Co.    (1891)    87  Mich.  574,  49 

do  the  work  in  which  the  servant  whose  N.  W.  909    (reputation  of  incompetency 

act  caused  the  injury  in  suit  was  en-  as  yard  master  not  sufficient  when  based 

gaged,  and  who  for  six  months  had  done  only  on  the  fact  that  he  had  had  no  ex- 

the  work  to  the  satisfaction  of  all  his  perienee    as    switchman).     So,   also,   in 

colaborers,   the  mere  fact  that,   on  the  Gier  v.  Los  Angeles  Gonsol.  Electric  R. 

occasion   in   question,   he  had   told   the  Go.  (1895)  108  Cal.  129,  41  Pae.  22,  the 

master's  vice  principal  that  he  did  not  court  said  that  it  is  the  character  of  the 

feel  strong  enough  to  do  the  work  will  employee   which    is   the   object   of   ulti- 

not  render  the  master  liable  for  the  act  mate  determination,  not  his  reputation, 

of  the  vice  principal  in  setting  him  to  and  that,  as  evidence    of  reputation  be- 

work    notwithstanding    this    statement,  comes  necessary  only  where  there  is  an 

Jungnitsch  v.   Michigan  Malleahle  Iron  inability  to  furnish  direct  proof  of  the 

Co.  (1895)  105  Mich.  270,  63  N.  W.  296.  employer's    knowledge,  so    it  is    proper 

In    Wright    v.    Neii>    York    C.    R.    Go.  only  after  the  establishment  of  the  fact 

(1858)   28  Barb.  80,  the  supreme  court  that  the  employee  is  in  truth  an  unfit 

remarked  that  the  statement  of  an  en-  person;  and  proceeded  thus:     "Reputa- 

gineer  to  his  superior  officer,  that  he  did  tion  is  not  proof  of  that  fact.     A  man's 

not  feel  competent  to  take  a  train  over  reputation  may  be  at  variance  with  his 

a  particular  piece  of  road  at  night,  was  character  or  in  accord  with  it.     He  may 

"very  slight  evidence"  to  prove  incom-  be  reputed  reckless,  and  in  fact  be  care- 

petency  for  that  duty;  but  did  not  ex-  ful.     An  employer  is  not  bound  to  dis- 

presa  any  definite  opinion  as  to  the  pre-  charee   an  employee   merely  because   of 

cise  evidential  weight  of  the  fact.     The  his  ill  repute;  but  he  is  culpable  if  he 

court  of  appeals   ('[1802]  25  N.  Y.  562)  retains  in  his  employ  a  servant  with  a 

held    that   the    engineer    was    certainly  bad  reputation  well  founded."     To  the 

competent,  a    ruling  which    necessarily  same  effect,  see  Galveston,  H.  &  8.  A.  R. 

implies   that   the   evidence    in   question  Go.  v.  Davis    (1893)    4  Tex.  Civ.  App. 

was  inadequate  to  justify  the  inference  468,  23   S.  W.  301;   Baltimore  &  0.  R. 

of  neo-ligence  on  the  master's  part.  Go.   v.   Eenthorne    (1896)    19   C.   0.   A. 

^Gosgrove  v.  Pitvian  (1894)   103  Cal.  623,  43  U.  S.  App.  113,  73  Fed.  634  (in- 

208.   37   Pac.  232    (negligence  was  held  temperance). 

to  be  net^atived  by  proof  that  the  serv-        '  Baltimore    &    0.    R.    Co.    v.    Colvin 

ant  was  not  reallv  intemperate,  though  (1888)   118  Pa.  230,  12  Atl.  337   (repu- 
Vol.  I.  M.  &  S.— 27. 
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193.  Certificates  and  licenses,  evidential  significance  of.— Certificates 
of  competency  and  licenses  to  pursue  certain  avocations  merely 
limit  the  master's  range  of  choice  to  the  class  of  specialists  to  vrhom 
those  documents  are  granted,  and  do  not  compel  him  to  employ  or  re- 
tain any  individual  member  of  the  class.  They  are,  accordingly, 
no  more  than  prima  facie  evidence  of  such  individual's  competency, 
and  do  not  justify  keeping  him  in  the  service  after  his  actual  unfitness 
has  become  known  to  the  master.^ 

On  the  other  hand,  the  mere  fact  that  an  employee  has  never  been 
licensed  by  any  official  body  to  do  the  work  in  question  is  not  of  it- 
self sufficient  to  show  that  he  is  incompetent  or  unskilful.^  The 
requisite  special  knowledge  may  be  obtained  by  practical  experience.^ 

C.  Master's  knowledge^  actual  ok  coiv'^stbuctivEj  of  the  iisfcoM- 

PETENCY^  MUST  BE  BliOWN. 

193a.  Generally. — As  was  indicated  in  the  general  stat^ement  of  prin- 
ciple in  §  111,  ante,  the  liability  of  the  master  for  injuries  caused  by 
the  unfitness  of  a  servant  is  limited  by  a  doctrine  analogous  to  that 
which  prevails  with  respect  to  other  agencies, — the  doctrine,  namely, 
that  actionable  negligence  is  predicated  only  in  cases  in  which  the 
master  either  hired  the  delinquent  servant  with  a  knowledge  of  his 

tation  for  carelessness  not  evidence  of  by  the  evidence  of  a  nickname  ("crazy") 

inefficient  performance   of   duty   at  the  which   had  been   applied   to  the   culpa- 

time  of  the  accident)  ;  Baltimore  &  0.  ble  servant.     Baird  v.  New  York  0.  & 

R.  Co.  V.  Eenthorne  (1896)   19  C.  C.  A.  H.  R.  R.  Co.    (1897)    16  App.  Div.  490, 

623,    43    U.  S.  App.    113,  73    Fed.  634  44  N.  Y.   Supp.   926.     See  also,  to  the 

(reputation    for    drunkenness    not    evi-  same  effect,   St.  Louis,  A.   &   T.   B.  R. 

dence  that  servant  was  drunk  when  the  Co.  v.  Corgan  (1891)  49  111.  App.  229. 

accident     occurred);     Erh    v.     Popritz  ^Consolidated    Coal    Co.    v.    Seniger 

(1898)  59  Kan.  264,  52  Pac.  871.     Com-  (1899)    179  111.  370,  53  N.  E.  733,  Af- 

pare  §  188,  note  19,  ante.     In  Fonda  v.  firming  ( 1898 )  79  111.  App.  456 ;  Walker 

St.  Paul  City  R.  Co.    (1898)    71  Minn.  v.  Boiling  (18.53)   22  Ala.  294. 

438,  74  N.  W.  166,  this  rule  was  applied  'Illinois  Steel  Co.  v.  Richter  (1898) 
in  an  action  by  a  third  person.  Nick-  82  111.  App.  45  (engineer  in  charge  of  a 
names  are  not  so  generally  expressive  mill  not  licensed  in  accordance  with  the 
of  the  characteristics  of  the  persons  to  provisions  of  a  municipal  ordinance), 
whom  they  are  applied  as  to  be  eompe-  In  McMahon  v.  Davidson  (1867)  12 
tent  evidence  for  the  purpose  of  proving  Minn.  357,  Gil.  232,  the  defendant  was 
that  the  bearer  of  the  name  possessed  held  liable  for  injuries  caused  by  the 
the  characteristics  denoted  by  the  nick-  incompetence  of  an  unlicensed  engineer, 
name.  Marrinan  v.  New  fork  C.  do  The  incompetence  there  was  not,  how- 
H.    R.    R.    Co.     (1897)     13    App.    Div.  ever,  deduced  from  the  mere  fact  that 

439,  43    ir.    Y.    Supp.    606    (fact   that   he  had  no  license. 

a     servant     is    called     by    his     fellow  '  A  yard  master  who  has  never  passed 

employees    "Crazy    Nolan"  not,  in    the  the  examination  for  engineer  may  be  a 

absence     of     other     proof,     competent  competent  person  to   operate   a   switch 

evidence   to    show  that   he    is   actually  engine,   if  he  has  occasionally  handled 

crazy).     In     a     subsequent     case     this  engines,     and     done     so     with     safety, 

ruling  was  cited  with  approval,  and  a  Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  R. 

new  trial  ordered,  on  the  ground  that  Go.   (1899)   97  Fed.  245. 
the  jury  had  not  been  left  uninfluenced 
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unfitness,  or  retained  him  in  the  service  after  notice  of  such  unfitness. 
The  language  used  by  the  Supreme  Court  of  the  United  States  is  that 
the  plaintiff  must  show,  not  only  the  incompetency,  but  that  the  de- 
fendant  failed  to  exercise  proper  care  and  diligence  to  ascertain  his 
qualifications  and  competency  prior  to  his  appointment,  or  failed  to 
remove  him  after  his  incompetency  had  come  to  the  notice  of  some 
agent  or  ofiicer  of  defendant  having  the  power  to  remove  the  serv- 
ant.^ On  the  one  hand,  therefore,  a  verdict  for  the  plaintiff  will 
always  be  upheld  where  there  is  adequate  proof  that  the  master  knew 
of  the  delinquejit  servant's  incompetency  before  the  time  when  the 
accident  happened,  and  still  retained  him  in  tlie  employment.^     On 

^Wabash  R.  Co.  v.  McDaniels   (1882)  55  N.  Y.  579;  Frazier  v.  Pennsylvania 

107  U.  S.  454,  27  L.  ed.  605,  2  Sup.  Ct.  R.  Go.    (1800)   38  Pa.  104,  80  Am.  Dee. 

Rep.  932.  467;  Alabama    &    F.    R.  Co.  v.    Waller 

'Walker   v.   Boiling    (1853)    22   Ala.  (1872)  i%  Ala..  i5^ ;  Lake  Shore  &  M .  8 . 

294;  Senior  \.  Ward  (1850)   1  El.  &  El.  R.  Co.  v.  Stupak    (1889)    123  Ind.  210, 

385,  28  L.  J.  Q.  B.  N.  S.  139,  5  Jur.  N.  23  N.  E.  246;  Ohio  &  M.  M.  Co.  v.  Gol- 

S.    172,   7   Week.   Rep.   261;    Columbus,  lam    (1881)    73  Ind.  261,  38  Am.  Rep. 

G.  &  I.  C.  R.  Go.  V.  Troesch   (1873)   68  134;     Indiana     Mfg.    Co.     v.    Millioan 

111.   545,    18   Am.   Rep.   578;    Laning  v.  (1882)   87  Ind.  87;  Pennsylvania  Go.  v. 

Neio   York   C.   R.   Co.    (1872)    49  N.  Y.  Roney  (1883)   89  Ind.  453,  46  Am.  Rep. 

521,   10  Am.  Rep.  417;   Michigan  C.  R.  173;    Texas    &    P.    R.    Go.    v.    Johnson 

Go.  V.  Dolan   (1875)   32  Mich.  510;  Ev-  (1896)     89    Tex.  519,  35    S.    W.   1042; 

ai).iviUc    d    T.    H.    R.    Go.    v.    Ouyton  Kean  v.  Detroit  Copper  &  Brass  Rolling 

(1888)     115    Ind.  450,   17    N.    E.   101;  Mills    (1887)    66  Mieh.  277,   33  N.   W. 

Illinois  G.  R.   Go.  v.  Jeiiell    (1867)    46  395;    Chicago   &  A.  R.   Go.  v.  Sullivan 

111.  99,  92  Am.  Deo.  240;   Chicago  &  G.  (1872)  63  111.  293;  Mexican  Nat.  R.  Co. 

E.  R.  Go.  V.  Harney   (1867)   28  Ind.  28,  v.  Musette  (1894)   7  Tex.  Civ.  App.  169, 

92  Am.  Deo.  282;  Nordyke  &  M.  Go.  v.  24    S.  W.    520,  affirmed    in     (1894)    86 

Tan  Sani    (1SS4)    99  Ind.  188;   Gincin-  Tex.   708,   24   L.   R.   A.    642,   26    S.   W. 

iiati,  H.  &  I.  R.  Co.  V.  MaMen   (1892)  1075;   Cruselle  v.  Pugh    (1881)    67  Ga. 

134  Ind.  462,  34  N.  E.  227;  Kansas  P.  430,  44  Am.  Rep.  724;   Oulf,  G.  &  8.  F. 

R.  Go.  V.  Salmon    (1875)    14  Kan.  512;  R.    Co.   v.   Pierce    (1894)    87   Tex.    144, 

Union   P.   R.   Co.   v.   7oung    (1878)    19  27   S.  W.   60,  Affirming    (1894)    7   Tex. 

Kan.  488;  Poirier  v.  Carroll   (1883)   35  Civ.  App.  597,  25  S.  W.   1052;   Bonner 

La.   Ann.    699    (under   Louisiana   Code,  v.    Whitcomb    (1891)    80   Tex.    178,    15 

art.    2320,    providing   that  a  master   is  S.  W.  899.     See  also  the  cases  with  ref- 

liaWe  for  damages  by  servants  which  he  erenoe  to  incompetency  arising  from  in- 

might  have  prevented)  ;    Norfolk  &  W.  temperate  and  other  had  habits,  in  the 

R.  Go.  V.  Hoover  (1894)   79  Md.  253,  25  preceding  section,  and  those  reviewed  in 

L.  R.  A.  710,  29  Atl.  994;  Michigan  G.  the  following  sections,  which  all  assume 

R.  Co.  V.   Gilbert    (1881)   46  Mich.  176,  the  existence  of  the  rule  stated  in  the 

9  N.  W.  243 ;   Neio  Orleans,  J.  &  G.  N.  text.       Since  evidence  that  the  master 

R.  Go.  v.  Hughes    (1873)   49  Miss.  258;  knew   of   the   servant's   unfitness   is   al- 

Huffman  v.  Chicago,  R.  I.  £  P.  R.  Go.  ways  competent,  error  cannot  be  predi- 

(1883)   78  Mo.  50;  Houston  &  T.  C.  R.  cated  of  the  fact  that  the  court  admit- 

Go.  v.  Myers   (1881)   55  Tex.  110;  Ker-  ted  it  at  a  certain  stage  of  the  trial, 

/(■/!  V.  Chicago,  P.  &  St.  L.  R.  Co.  (1892)  simply  because   it   proves   to  be   irrele- 

50  Fed.  185;  Ross  v.  Chicago,  M.  <£  St.  vant  as  to  the  issue  finally  taken.     Al- 

P.  R.  Go.   (1881)  2  McCrary,  235,  8  Fed.  tee  v.  South  Carolina  R.  Co.   (1884)   21 

544;    Galresfon,   H.   &   S.   A.   R.   Go.  v.  S.  C.  550.     The  same  rule  holds  under 

Davis    (1893)   4  Tex.  Civ.  App.  468,  23  Cal.  Civil  Code,  §  1971,  providing  that 

S.     W.    301 ;    Ledmdge     v.     Hathaway  an  employer  must  in   all   cases  indem- 

(1898)     170   Mass.  348,  49    N.    E.  656;  nify  an  employee  for  losses  caused  by 

Cherokee  <&  P.  Coal  &  Min.  Co.  v.  Dick-  the  former's  want  of  ordinary  care,  al- 

son    (1900)    10  Kan.  App.  391,  61  Pac.  though   under   §    1970   he   is  not   liable 

450;    Chapman  v.   Erie  B.   Co.    (1874)  unless  he  neglected  to  use  ordinary  care 
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the  other  hand,  in  the  absence  of  evidence  that  he  possessed  such 
knowledge,  the  master  is,  as  a  matter  of  law,  deemed  to  be  free  from 
culpability.* 

in  the  "selection"  of  the  negligent  em-  Maxwell   v.  Hannibal    &    St.  J.    R.  Co. 

ployee.     Gier    v.    Los    Angeles    Consol.  (1884)  85  Mo.  95;  St.  Louis,  A.  &  T.  H. 

Electric  R.  Go.    (1895)    108  Cal.  129,  41  R.   Go.  v.   Gorgan    (1891)    49   111.  App. 

Pac.   22.     A  decision  which  is   opposed  229;  Dow  v.  Kansas  P.  R.  Go.    (1871) 

to  those  authorities  is  Texas  &  N.  0.  R.  8  Kan.  642;  LoAcler  v.  Androscoggin  R. 

Co.v.Tatman  (1895)   10  Tex.  Civ.  App.  Go.    (1873)    62   Me.   467,    16   Am.   Rep. 

434,  31   S.  W.  333,  where  it  was  held,  492;  Blake  v.  Maine  G.  R.  Go.    (1879) 

for  reasons  which  are  not  explained  in  70  Me.  60,  35  Am.  Rep.  297;  Reiser  v. 

the  opinion,  that  the  mere  fact  that  a  Pennsylvania  Co.  (1892)   152  Pa.  38,  25 

railroad  company  knows  that  its  serv-  Atl.   175;   East   Tennessee,   V.  &   G.  R. 

ants  are  negligent  and  careless  will  not  Go.  v.   Gurley     (1883)     12    Lea,  46.     A 

render  it  liable  to  one  for  injuries  in-  complaint  is  demurrable  which  merely 

flicted   on   another   by  such   negligence,  alleges  that  it  was  the  master's  duty  to 

This   ruling  is  certainly  wrong,   unless  employ    careful    and    skilful    servants, 

the   court  intended  to  make  a  distinc-  and  that  he  failed  to  select  those  that 

tion  between  habitual  and  isolated  acts  were   competent.     A   want  of  care   and 

of  negligence.     See  §§  184,  188,  ante.  diligence   in   the    selection    should   also 

'Reiser  v.   Pennsylvania   Co.    (1892)  be    charged.     Moss    v.    Pacific    R.    Go. 

152    Pa.    38,    25    Atl.    175;     Keystone  (1872)  49  Mo.  167,  8  Am.  Rep.  126.     A 

Bridge  Co.  v.  Newberry    (1880)    96  Pa.  special  verdict  which  does  not  find,  as 

246;   Mulhern    v.  Lehigh    Valley    Coal  facts,  that  the  delinquent  servant  was 

Co.   (1894)   161  Pa.  270,  28  Atl.  1087   (a  incompetent,  and  that  the  master  knew 

case  under  the  mining  law  of  Pennsyl-  of  his  incompetency,  will  not  support  a 

vania)  ;  Louisville  &  N.  R.  Co.  v.  Kelly  judgment  for  the  plaintiff.     Evansville 

(1894)    11  C.  C.  A.  260,  24  U.  S.  App.  &  T.  E.  R.  Go.  v.  Tohill  (1895)  143  Ind. 

103,   63   Fed.   407 ;    Union  P.  R.   Co.  v.  49,  41  N.  E.  709,  42  N.  E.  352.     An  in- 

Milliken  (1871)  8  Kan.  647;  Galveston,  struction    is    erroneous    by    which    the 

H.  &  S.  A.  R.  Co.  v.  Faier    (1885)   63  master's  liability  for  the  negligence  of 

Tex.  344    (1889)    77  Tex.   153,  8  S.  W.  a  coservant  is  made  to  hinge  upon  his 

64;    Conrad   v.    Gray    (1895)    109   Ala.  competency  alone.     The  essential   ques- 

130,  19  So.  398;   St.  Louis  Press  Brick  tion   is  whether  the  master   used  ordi- 

Co.  V.  Kenyon   (1893)   57  111.  App.  640;  nary  care  to  procure  a  competent  per- 

Huffman  v.  Chicago,  R.  I.  &  P.  R.  Co.  son.     Tarrant  v.  Well   (1856)   18  C.  B. 

(1883)  78  Mo.  50;  Wall  v.  Delaware,  L.  797,  25  L.  J.  C.  P.  N.  S.  261.  A  clause 
£  W.  R.  Co.  (1889)  54  Hun,  454,  7  N.  in  a  charge,  that  the  law  imposes  the 
Y.  Supp.  709;  Dysart  v.  Kansas  City,  duty  "to  employ  reasonably  skilful  and 
Ft.  8.  &  M.  R.  Go.  (1898)  145  Mo.  83,  competent  employees,"  is  a  misdirec- 
46  S.  W.  751 ;  Stevens  v.  San  Francisco  tion,  unless  it  is  qualified  in  another 
&  N.  P.  R.  Co.  (1893)  100  Cal.  554,  35  part  by  the  instruction  that  the  incom- 
Pac.  165;  Lee  v.  Detroit  Bridge  &  Iron  petency  of  a  servant  is  not  a  ground  of 
"Works  (1876)  62  Mo.  565;  Matthews  liability  unless  it  is  known,  actually  or 
v.  Bull  (1897;  Cal.)  47  Pac.  773;  constructively,  to  the  master.  Lewis 
Murphy  v.  Hughes  (1898)  1  Penn.  v.  Emery  (1896)  108  Mich.  641,  66  N. 
(Del.)  250,  40  Atl.  187;  O'Boyle  v.  Le-  W.  569.  In  laying  down  the  law  of  a 
high  Valley  Coal  Co.  (1894)  161  Pa.  ease  with  a  view  to  a.  new  trial,  it  is 
275,  28  Atl.  1088;  Kindel  v.  Hall  improper  to  proceed  upon  the  hypoth- 
(1896)  8  Colo.  App.  63,  44  Pac.  781;  esis  that  the  plaintiff  was  employed 
Creio  V.  St.  Louis,  K.  &  N.  W.  R.  Go.  as  an  inexperienced  man,  unless  there 

(1884)  20  Fed.  87;  Bogard  v.  Louis-  is  some  evidence  that  the  employer 
ville,  Fi.  &  St.  L.  R.  Co.  (1885)  100  Ind.  knew  the  servant  to  be  inexperienced. 
491 ;  Lake  Shore  &  U.  S.  R.  Co.  v.  Stu-  Mayes  v.  Chicago,  R.  I.  &  P.  R.  Co. 
pak  (1886)  108  Ind.  1,  8  N.  E.  630;  (1884)  63  Iowa,  562,  14  N.  W.  340,  19 
Cincinnati,  B.  d  I.  R.  Co.  v.  Madden  N.  W.  680  (correcting,  in  this  regard, 
(1893)  134  Ind.  462,  34  N.  E.  227;  the  opinion  in  the  first  hearing  of  the 
United  States  Rolling  Stock  Co.  v.  case.  The  plaintiff  was  a  minor,  but 
Wilder  (IS86)  116  111.  100,  5  N".  E.  92;  only  a  little  under  twenty-one  years  of 
Smith    V.   E.    W.   Bnchns    Lntnier    Co.  age)s 

(1S9U]    64  Minn,  447,   67   N,  W,   358; 
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In  this  instance,  as  in  the  case  of  the  other  instrumentalities  of  an 
employer's  business,  the  knowledge  or  ignorance  contemplated  by  the 
law  connotes  the  situation  in  which  he  could  or  could  not,  by  the 
exercise  of  due  care,  have  ascertained  the  servant's  unfitness.*  See 
chapter  x.,  ante.  The  question  whether  the  master  knew  or  ought  to 
have  known  of  the  servant's  incompetency  is  primarily  one  for  the 
jury.^  It  is  obvious  that  the  responsibilities  which  arise  out  of  the 
employment  of  a  rational  living  creature  as  an  industrial  agency  must 
in  some  respects  be  essentially  different  from  those  which  attend  the 
use  of  an  inorganic  instrumentality,  or  of  an  animal  which,  for  ju- 
ridical purposes,  is  regarded  as  a  mere  chattel,  devoid  of  reasoning 
capacity.  This  difference  is  reflected  in  the  nature  of  the  master's 
obligations  with  regard  to  ascertaining  the  qualifications  of  his  serv- 
ants, both  at  the  time  they  are  hired  and  while  they  are  at  work. 

194.  Duty  to  inquire  into  the  fitness  of  a  servant  at  the  time  he  is 
hired. —  (See  also  §  180,  ante.) — Although  an  employer  is,  to" a  great 
extent,  entitled  to  act  upon  the  assumption  that  instriimentalities  pur- 
chased from  persons  whose  business  it  is  to  maaiuf acture  them  are  in 
a  sound  condition  when  they  are  first  piit  in  use  (see  §  163,  ante),  ho 
clearly  would  not  be  justified  in  acting  upon  the  assumption  that  a 
servant  who  seeks  a  position  is  qualified  for  it.  It  is  therefore  well 
established  that,  where  the  service  in  which  the  servant  is  to  be  em- 
ployed is  such  as  to  endanger  the  lives  and  persons  of  coemployees, 

*  Chicago,  R.  I.  &  P.  R.  Co.  v.  Doyle  whether  due  care  was  used  in  the  seleo- 

(1877)    18   Kan.   58;    Cameron  v.   New  tion  of  that  servant.     Skerritt  v.  Scal- 

Yorlc  C.  &  3.  R.  R.  Co.   (1894)   77  Hun,  Ian   (1877)    Ir.  Rep.  11  C.  L.  389. 
519,  28  N.  Y.  Supp.  898;  East  Tennes-       '■  Pagels  v.  Meyer   (1900)   88  111.  App. 

see,  V.  d  G.  R.  Co.  v.  Gurley   (188o)   12  169;   Calumet  Electric  Street  R.  Co.  v. 

Lea,    46;    Blake    v.    Maine    C.    R.    Co.  Peters    (1900)    88  111.   App.   112;   Scott 

(1879)    70   Me.   60,   35   Am.   Rep.   297;  v.  Utah  Consol.  Min.  &  Mill.  Co.   (1899) 

Hall  V.  Bedford  Quarries  Co.  (1901)  156  18  Utah,  486,  56  Pac.  305;  Buntsinger 

Ind.  460,  60  N.  E.  149.     An  allegation  v.  Trexler   (1897)    181  Pa.  497,  37  Atl. 

that  the  master  knew  of  the  delinquent  574;   and  the  other  cases  cited  in  this 

servant's  incompetency  is  sustained  by  section. 

proof  that  it  ought  to  have  been  known.        Where  a  rule  of  a  railroad  company 

Chicago,    R.    I.    &    P.   R.    Co.   v.    Doyle  makes  it  the  duty  of  all  employees  to 

(1877)    18  Kan.  58.     It  is  not  error  to  report  omissions  of  duty,  and  the  neg- 

submit  a  case  to  the  jury  on  the  theory  ligent  acts  of  the  culpable  servant  took 

that  the  plaintiff  is  entitled  to  recover  place  on  the  train  on  which  the  plain- 

if   the   negligent   servant  was   incompe-  tiff  was  working,  it  is  more  reasonable 

tent  and  the  defendant  ought  to  have  to  suppose  they  were  done  in  his  pres- 

known   of    his    incompetence.     Hilts  v.  ence,  or  under  his  observation,  than  to 

Chicago  &  G.  T.  R.  Co.   (1885)  55  Mich,  imply    knowledge    on    the    part    of    the 

437,  21  N.  W.  878.     It  is  error  to  direct  company;  and  if  he  knew  of  and  failed 

a  verdict  for  the  defendant  upon  a  find-  to    report  the   acts    of    negligence,  the 

ing  by  the  jury  that  the  fellow  servant  natural  inference  is  that  he  intended  to 

whose  negligence  caused  the  injury  was  assume    the  additional    risk.     Cameron 

incompetent,  but  that  this  incompetency  v.  iVeu'  York  C.  &  B.  R.  R.  Co.   (1895) 

was  not  known  to  the  defendant.     Such  145  N.  Y.  400,  40  N.  E.  1. 
a    finding     leaves    open     the    question 
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the  master,  before  engaging  such  servant,  is  required  to  make  reason- 
able investigation  into  his  character,  skill,  and  habits  of  life.''  An 
exception  to  this  rule  is  admitted  where  the  work  is  of  a  simple  kind, 
which  anyone  of  fair  intelligence  and  requisite  physical  ability  is 
competent  to  perform.^  This  investigation  need  not  necessarily  as- 
sume the  form  of  questioning  an  applicant  for  work  as  to  his  compe- 
tency. An  omission  to  do  this  is  negligence  only  when  there  is  no 
better  source  of  information  at  hand,  and  cannot  be  imputed  as  cul- 
pable where  information  is  sought  from  the  applicant's  former  em- 
ployer.* On  the  other  hand,  the  employer's  duty  is  fully  discharged 
if  he  makes  careful  inquiry  into  the  habits  and  competency  of  the  men 
employed,  and  upon  such  inquiry  believes,  and  has  good  reason  to 
believe,  them  sober  and  competent  and  careful.* 

An  employer  is  also  bound  to  institute  affirmative  inquiries  in  or- 
der to  ascertain  the  qualifications  of  a  servant  whom  he  transfers 
to  a  more  responsible  position,  for  which  special  qualifications  are 

^Western    Stone     Co.    v.     WJialen  '  Oier  v.  Los  Angeles  Consol.  Electric 

(1894)    151   111.  472,  38  N.  E.  241;   S.  B.  Co.   (1895)   108  Cal.  129,  41  Pac.  22. 

P.  Mann  v.  Delaic-ure  &  H.   Canal  Co.  It  is  competent  to  show  what  the  serv- 

(1883)   91  N.  Y.  490;  Norfolk  &  W.  B.  ant's    previous  record    with  other    em- 

Co.  V.  Nuckols  (1895)  91  Va.  193,  21  S.  ployers  has  been,  as  it  is  for  the  jury 

E.  342;  Chicago  <&  G.  E.  B.  Co.  v.  Ear-  to    say  whether  such    facts    might  not 

ney    (1867-)    28    Ind.    28,  92    Am.    Dee.  have  been  known  to  the  master,  if  he 

282;  Alabama    &    F.    B.    Co.  v.  Waller  had    made    proper    inquiry.     Baltimore 

(1872)  48  Ala.  459;  The  Aneces  (1899)  &  0.  B.  Co.  v.  Camp  (1895)   13  C.  C.  A. 

34  C.  C.  A.  558,  93  Fed.  240,  Reversing  233,  31  U.  S.  App.  213,  65  Fed.  952. 

(1898)   87  Fed.  565;  Nutsmann  v.  Oer-  *  Moss    v.    Pacific    B.  Co.    (1872)    49 

m.ania  L.  Ins.  Go.   (1900)   78  Minn.  504.  Mo.  167,  8  Am.  Rep.  126.     See  Indiana 

81    N".    W.    518;    Fraser    v.    Schroeder  Mfg.  Go.  v.  Millican  (1882)  87  Ind.  87; 

(1896)   163  111.  459,  45  N.  E.  288.     The  Baltimore    &    0.    B.    Go.   v.   Henthorne 

erection  of  telegraph  poles  is  deemed  to  (1896)    19  C.  C.  A.  623,  43  U.  S.  App. 

be    work    which    requires    special    skill,  113,    73     Fed.     634;    Fines     v.    Sillery 

and  therefore  falls  within  the  scope  of  (1893)    73   Hun,   549,   26   N.   Y.   Supp. 

this  principle.     Postal  Teleg.  Gaile  Go.  181.     A    master  exercised    due  care    in 

V.  Goote    (1900;  Tex.  Civ.  App.)    57  S.  the   employment    of   a   brakeman   at   a 

W.  912.  mine    where  the    machinery  used    was 

'  Timm  v.  Michigan  G.  B.  Co.   (1893)  simple  and  easily  managed,  where,  be- 

98  Mich.   226,   57   N.   W.   116    (loading  fore   hiring,   he   made   inquiries   of  one 

ties  on  a  hand  car).  competent  to   judge   of  the   applicant's 

Whether  the  master  at  the  time  of  en-  experience  and  ability,  and,  further, 
gaging  the  servant,  or  afterwards,  ought  had  him  instructed  and  watched  by  the 
to  have  inquired  whether  he  was  com-  engineer  for  a  time  after  he  commenced 
petent  or  not,  or  should  have  taken  no-  work.  Walkowski  v.  Penokee  &  G.  Con- 
tice,  under  all  the  facts,  of  the  probabil-  sol.  Mines  (1898)  115  Mich.  629,  41  L. 
ity  that  he  was  not,  nothing  being  said  R.  A.  33,  73  N.  W.  895.  It  is  not  the 
on  the  subject  by  either  party,  is  a  ques-  duty  of  the  master  to  ascertain  the 
tion  for  the  jury.  May  v.  Smith  qualifications  of  a  servant  "as  a  fact," 
(1893)  92  Ga.  95,  18  S.  E.  360;  Irwin  for  the  imposition  of  such  an  obligation 
v.  Brooklyn  Eeights  B.  Co.  (1901)  59  would  be  tantamount  to  a  requirement 
App.  Div.  95,  69  N.  Y.  Supp.  80  (serv-  that  his  qualifications  should  be  war- 
ant  had  made  no  statement  to  defend-  ranted.  Illinois  C.  B.  Go.  v.  Morrissey 
ant's  officers  as  to  his  defective  eyesight,  (1891)  45  111.  App.  127. 
and  the  evidence  generally  went  to  show 
his  competency). 
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demanded,  ainless  the  servant  has  given  proof  of  his  capacity  in  some 
similar  position.^ 

195.  Duty  of  the  master  to  keep  himself  informed  as  to  the  fitness  of 
a  servant  already  in  his  employment. —  The  consequences  of  the  essen- 
tial difference  between  the  situations  in  which  the  master  is  utilizing 
the  work  of  human  beings  and  of  other  appliances  are  still  more  con- 
spicuous when  we  come  to  consider  his  duties  with  regard  to  keeping 
himself  informed  as  to  the  fitness  of  servants  after  their  employment. 
That  he  is  bound  to  do  this,  so  far  as  it  can  be  accomplished  by  prop- 
er sui3ervision  and  superintendence,  is  well  settled.^  But  the  rule 
of  conduct  based  upon  the  physical  law  that  inorganic  appliances  are 
constantly  tending  to  deterioriate  with  use  finds  no  analogy  in  cases 
where  it  is  a  question  whether  the  master  should  have  known  of  a  serv- 
ant's unfitness.  On  the  contrary,  when  suitable  and  competent  per- 
sons have  been  employed,  good  character  and  proper  qualifications 
may  be  presumed  to  continue,  and  the  master  may  rely  on  that  pre- 
sumption until  notice  of  a  change.^ 


'  Evansville  &  T.  3.  B.  Co.  v.  Guyton 
(1888)  115  Ind.  450,  17  N.  E.  101. 
There  the  court,  in  commenting  upon 
the  evidence,  which  was  held  to  justify 
the  jury  in  finding  the  defendant  liable 
for  the  negligence  of  a  conductor  whom 
it  had  promoted  without  the  usual  ex- 
amination, said:  "It  should  be  remem- 
bered that  Stioe  [the  conductor]  had 
served  tlie  company  as  brakeman  until 
quite  recently  before  the  unfortunate 
accident,  and  while  his  service  as  brake- 
man  is  not  to  be  disregarded  in  deter- 
mining his  competency  to  act  in  the 
more  responsible  position  of  conductor, 
it  does  not  follow,  without  more,  that 
because  he  was  an  eflficient  and  compe- 
tent brakeman,  and  fit  for  promotion, 
he  was  also  competent  to  take  charge  of 
and  run  a  wild  train."  Compare  cases 
cited  in  §  186,  note  4,  ante. 

'■  Baltimore  &  0.  R.  Go.  v.  Henthorne 
(1896)  19  C.  C.  A.  623,  43  U.  S.  App. 
113,  73  Fed.  634;  Norfolk  &  W.  R.  Co. 
v.  Nuckols  (1895)  91  Va.  193,  21  S.  E. 
342;  Ohio  &  M.  R.  Go.  v.  Gollarn 
(1881)  73  Ind.  261,  38  Am.  Rep.  134; 
Wabash  R.  Go.  v.  McDaniels  (1882) 
107  U.  S.  454,  27  L.  ed.  605,  2  Sup.  Ct. 
Rep.  932;  Holland  v.  Tennessee  Coal, 
J.  &  R.  Go.  (1890)  91  Ala.  444,  12  L. 
11.  A.  232,  8  So.  524 ;  and  the  cases  cited 
under  the  following  sections.  A  plea 
that  the  company  had  exercised  ordi- 
nary care  and  diligence  to  secure  a,  skil- 
ful engineer  who  was  reputed  to  be  care- 
ful and  skilful,  and  supposed  to  be  such 


at  the  time  of  the  collision,  is  not  good, 
as  "supposed"  means  no  more  than  "be- 
lieved." Alabama  &  P.  R.  Go.  v.  Wal- 
ler  (1872)    48  Ala.  459. 

-Blake  v.  ilaine  C.  R.  Go.  (1879)  70 
Me.  60,  35  Am.  Rep.  297;  Michigan  G. 
R.  Co.  V.  Dolan  (1875)  32  Mich.  510; 
Michigan  G.  R.  Co.  v.  Gilbert  (1881) 
4G  Mich.  176,  9  N.  W.  243;  Lake  Shore 
&  M.  8.  B.  Co.  V.  Stvpak  (1889)  123 
Ind.  210,  23  N.  E.  24G.  In  Chapman  v. 
Erie  R.  Co.  (1874)  .55  N.  Y.  579,  the 
defendant  complained  of  the  following 
charge :  "But  if,  after  a  competent 
and  proper  person  is  employed  for  such 
a  duty,  his  habits  become  such  that  it 
is  unsafe  to  trust  him  any  longer  in 
that  capacity,  the  company  are  bound 
to  use,  through  their  proper  officers, 
such  reasonable  care  and  diligence  in 
ascertaining  what  the  man  is,  after  he 
is  employed,  as  they  would  be  in  his 
original  employment."  The  court  of 
appeals  upheld  the  objection,  saying: 
"Good  character  and  proper  qualifica- 
tions, once  possessed,  may  be  presumed 
to  continue,  and  I  see  no  reason  why  a 
principal  may  not  rely  upon  that  pre- 
sumption a,s  to  these  personal  qualities 
until  he  has  notice  of  a  change,  or 
knowledge  of  such  facts  as  would  be 
deemed  equivalent  to  notice,  or  at  least 
such  as  would  put  a  reasonable  man 
upon  inquiry.  The  charge  rermitted 
the  jury,  without  restriction  or  limit, 
to  determine  what  particular  supervi- 
sion or  watchfulness  was  necessary  to 
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Where  the  master  receives  specific  information  with  regard  to  prac- 
tices or  habits  which  indicate  that  the  servant  ought  no  longer  to  be 
retained  in  the  employment,  there  is  ordinarily  no  obligation  to  dis- 
charge him  without  an  investigation  into  the  charges,  unless  the  no- 
tification is  accompanied  by  such  evidence  as  leaves  no  doubt  of  the 
truth  of  such  charga  A  rule  that  would  require  the  master  to  dis- 
charge a  servant,  careful  and  competent  when  employed,  without  in- 
vestigation, upon  a  charge  of  carelessness,  is  very  properly  declared 
to  be  a  harsh  one,  which  would  often  result  in  great  injustice  to  em- 
ployees.* 

D.    ClECUMSTANCES  BEARING  UPON  THE  QUESTION  OF  THE  MASTEE's 
KNOWLEDGE   OF  THE  SEEVANt's  INCOMPETENCE. 

196.  Incompetence  of  servant. —  The  principle  explained  in  the  pre- 

exonerate  the  defendant  from  the  charge  retains  him  in  his  service.  Whether  he 
of  negligence.  They  might  require  pe-  performs  this  duty  is  a  question  for  the 
riodical  investigations,  or  an  efficient  jury  to  pass  upon.  Michigan  C.  R.  Co. 
detective  system.  They  were  at  liberty  v.  Gilhert  (1881)  46  Mich.  176,  9  N.  W. 
to  adopt  any  rule,  and  might  adopt  one  243.  If  a  railroad  brakeman  has  actu- 
vrhich  would  practically  make  the  de-  ally  been  guilty  of  repeated  acts  of  neg- 
fendant  a  guarantor  of  the  correctness  ligenee,  the  fact  that  he  is  not  negli- 
of  every  act  of  its  employees.  We  have  gent  in  specific  instances  called  to  the 
been  referred  to  no  authority  for  such  attention  of  the  officers  of  the  railroad 
a  doctrine,  and  it  would  be  manifestly  does  not  necessarily  relieve  the  company 
unjust  to  adopt  it."  The  court  held  from  liability  for  an  injury  to  a  fellow 
that  reasons  for  inspection  of  machin-  servant  resulting  from  the  servant's 
ery  or  implements  are  not  applicable  to  negligence.  Baird  v.  New  York  C.  &  E. 
the  case  of  an  employee,  and  said:  "If  R.  R.  Co.  (1901)  64  App.  Div.  14,  71 
competent  when  employed,  additional  N.  Y.  Supp.  734,  holding  that  it  was  the 
experience  would  naturally  render  him  duty  of  the  company's  officers,  upon  be- 
more  so,  and  while  his  habits  might  ing  notified,  not  merely  to  inquire  into 
change  for  the  worse,  there  is  no  such  the  truth  of  the  complaint  made,  but 
depravity  in  human  nature  as  in  law  also  as  to  whether  the  delinquent  was 
requires  special  vigilance  on  the  part  accustomed  to  perform  his  duties  in  the 
of  the  employer  to  prevent  it."  way  he  should.  In  another  case  it  was 
"  Where  the  material  charge  against  laid  down  in  a  charge  to  the  jury  that, 
the  defendant  was  that,  with  notice  of  if  the  master  continues  the  employee  in 
the  negligence  and  carelessness  of  an  his  service  after  receiving  notice  of  the 
engineer,  it  carelessly  and  negligently  unfitness,  he  does  so  at  his  own  risk, 
retained  him  in  its  service,  the  court  notwithstanding  the  fact  that  he  may 
said:  "The  jury  found  that  the  appel-  have  made  inquiry  and  decided  that 
lant  had  knowledge  of  the  careless  hab-  such  servant  was  not  negligent  or  in- 
its  of  Pool  before  the  day  on  which  the  competent.  He  is  bound  by  the  fact, 
injury  occurred,  but  this  does  not  au-  whatever  it  may  be.  Ross  v.  Chicago, 
thorize  us  to  say,  as  a  matter  of  law,  M.  &  St.  P.  R.  Co.  (1881)  2  McCrary, 
that  it  negligently  retained  him  in  its  235,  8  Fed.  544.  But  this  statement  is 
service  after  such  knowledge."  Lake  too  broad.  Plainly,  there  can  be  no  li- 
Shore  &  M.  8.  R.  Co.  v.  Stupak  (1889)  ability  under  such  circumstances  if  the 
123  Ind.  210,  23  N.  E.  246.  All  that  inquiry  was  carefully  conducted,  and  a 
the  master  is  required  to  do  when  his  prudent  man  would  have  been  justified 
attention  is  directed  to  circumstances  in  drawing  the  conclusion  that  the 
indicating  a  diminution  in  the  servant's  charges  against  the  servant  were  not 
efficiency  is  to  make  careful  and  fre-  well  founded, 
quent  investigation  as  to  the  fact,  if  he 
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ceding  subtitle  involves  the  corollary  that,  as  a  general  rule,  the 
master's  knowledge  must  be  proved  by  independent  evidence,  and  can- 
not be  inferred  from  the  mere  fact  of  the  servant's  unfitness,  suppos- 
ing that  to  be  proved  or  admitted.^  This  rule,  however,  is  subject  to 
two  qualifications.  One  is  analogous  to  that  which,  in  the  case  of  in- 
juries caused  by  inanimate  agencies,  is  created  by  the  doctrine  of 
res  ipsa  loquitur.^  See  chapter  xliii.  B,  post.  The  other  is  that  the 
testimony  by  which  the  incompetency  of  a  servant  is  established  may 
be  such  as  to  warrant  the  additional  conclusion  that  the  master  had 
notice  of  his  incompetency,  or  that  he  omitted  to  make  such  inquiries 
as  common  prudence  would  have  dictated.* 


'■  RotUn  V.  Kansas  City,  St.  J.  d  G.  B. 
R.  Co.  (1893)  119  Mo.  476,  24  S.  W. 
1011  (incompetency  said  to  be  not  even 
prima  facie  proof  of  negligence  in  em- 
ploying the  servant)  ;  Thomas  v.  Her- 
rall  (1890)  18  Or.  546,  23  Pac.  497. 
It  is  error  to  instruct  a  jury  that,  when 
the  incompetency  of  a  servant  is  proved, 
a  presumption  arises  that  the  master 
knew  of  it.  Hicks  v.  Southern  R.  Co. 
(1901;  S.  C.)  38  S.  E.  725.  It  is  error 
to  charge  a  jury  that  if  a  servant  did 
not  possess  some  indispensable  qualifi- 
cation for  his  duties,  this  of  itself 
showed  the  master  to  have  been  negli- 
gent, for  it  may  be  that  all  reasonable 
precautions  were  taken  to  ascertain  his 
competency  for  the  place,  and  that  the 
master  was  nevertheless  deceived.  Tay- 
lor V.  Western  P.  R.  Co.  (1873)  45  Cal. 
323. 

There  is,  however,  some  authority  for 
the  doctrine  that  proof  of  the  servant's 
unfitness  renders  it  necessary  to  submit 
to  the  jury  the  question  whether  the 
master  was  negligent.  Skerritt  v.  Scal- 
lan  (1877)  Ir.  Rep.  11  C.  L.  389,  where 
the  jury  had  specially  found,  in  a  case 
where  a  scaffold  had  been  unskilfully 
constructed,  that  the  delinquent  coserv- 
ant  was  incompetent,  but  that  the  de- 
fendant was  not  aware  of  it,  and  the 
trial  judge  directed  a  verdict  for  the 
defendant.  A  new  trial  was  awarded 
on  the  ground  that  the  question 
whether  the  master  had  used  due 
care  in  the  selection  of  the  servant 
had  not  been  submitted  to  the  jury. 
Dowse,  B.,  did  not  express  a  decided 
opinion  as  to  whether  the  onus  of  prov- 
ing negligence  still  lay  on  the  servant 
after  the  incompetence  of  the  delin- 
quent servant  was  shown.  Palles,  C. 
B.,  held  that  the  onus  of  disproving  neg- 
ligence  was  transferred    by    such    evi- 


dence to  the  master,  adopting  the  theory 
of  Deasy,  B.,  in  Murphy  v.  Pollock 
(1863)  15  Ir.  C.  L.  Rep.  224,  that,  as 
the  mode  and  circumstances  of  the  em- 
ployment were  matters  peculiarly  with- 
in the  knowledge  of  the  master,  evidence 
showing  that  the  delinquent  fellow 
servant  had  started  an  engine  after  the 
plaintiif's  decedent,  who  was  killed  by 
its  exploding,  had  suggested  that  there 
was  something  wrong  with  it,  was  suf- 
ficient to  be  submitted  to  the  jury  on 
the  question  of  his  incompetency.  Bar- 
ons Fitzgerald  and  Hughes  intimated 
an  opinion  to  the  contrary,  but  held 
that,  at  all  events,  it  was  not  evi- 
dence of  negligence  in  selecting  the 
servant.  In  Minnesota  also  it  has  been 
held  that  proof  that  the  servant  was 
incompetent  at  the  time  of  his  employ- 
ment casts  upon  the  master  the  burden 
of  disproving  negligence.  Crandall  v. 
Mcllrath  (1877)  24  Minn.  127.  It  is 
difficult  to  see  how  these  decisions  can 
be  reconciled  with  the  general  rule  of 
evidence  which  casts  upon  the  party  al- 
leging negligence  the  onus  of  proving 
all  the  elements  necessary  for  the  estab- 
lishment of  the  charge. 

^An  instruction  which  declares,  with- 
out qualification,  that  negligence  in  hir- 
ing a  servant  cannot  be  inferred  merely 
from  the  fact  of  his  incompetency,  is  er- 
roneous, as  there  may  be  a  degree  of  in- 
competency which,  of  itself,  might 
justly  be  regarded  by  the  jury  as  im- 
parting notice.  East  Tennessee,  V.  dc 
G.  R.  Co.  V.  Gurley  (1883)  12  Lea,  46. 
Compare  §  198,  infra,  as  to  acts  prior 
to  accident. 

'  Murphy  v.  St.  Louis,  I.  M.  &  8.  R. 
Co.  (1879)  71  Mo.  202.  In  one  case  it 
was  said  that,  in  the  absence  of  evidence 
as  to  the  exercise  of  any  care  in  his  se- 
lection, proof  that  a  servant  who  had 
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197.  Bodily  and  mental  qualities  of  the  servant. —  As  the  ultimate 
and  essential  question  in  cases  of  this  type  is  whether  the  servant, 
viewed  as  a  combination  of  natural  and  acquired  qualities,  had  the 
capacity  to  perform  his  wo'rk  properly,  discussions  of  the  effect  of 
natural  qualities  alone,  in  imparting  notice  of  the  unfitness  of  a  per- 
son of  full  age,  are  not  likely  to  be  frequent.-^  The  common  sense  of 
the  matter,  however,  seems  to  warrant  the  proposition  that,  when  such 
a  person,  having  no  obvious  mental  defect  or  bodily  weakness,  offers 
himself  for  employment,  the  master  may  proceed  upon  the  assump- 
tion that  he  is  what  he  appears  to  be  in  these  respects,  and  that  any 
inquiries  which  may  be  necessary,  in  view  of  the  duties  contemplated 
(§  194,  ante),  may,  without  culpability,  be  restricted  to  ascertaining 
whether  his  eharacter,  dispoisition,  education,  skill,  and  experience, 
are  such  as  to  render  him  competent  for  tbe  position  sought  Com- 
pare the  principle  applicable  to  the  situation  dealt  with  in  §  180, 
ante. 

Minority,  it  is  manifest,  introduces  into  the  problem  a  differen- 
tiating element  which  narrows  the  scope  of  the  allowable  presump- 
tions to  an  extent  which  varies  according  to  the  age  of  the  employee 
and  the  difficulty  or  danger  of  the  duties  to  be  performed.  Or  per- 
haps it  would  be  more  correct  to  say  that,  when  a  person  who  is 
plainly  not  of  full  age  is  being  hired,  the  master  is  not  entitled  to 
the  benefit  of  any  presumptions  whatever,  and  that  the  capacity  of 

been   in   the   service   but   two   or   three  Tex.  369.     "Proof  of  facts  which  show 

weeks  was  incompetent  when  employed  the   nonexistence   of    such    intelligence, 

need  not  be  supplemented  by  proof  of  the  ability,  or  disposition  must  be  made  by 

company's  knowledge   of    his    ineompe-  the  party  who  asserts  its  nonexistence, 

tency,   the   presumption    that    the    em-  The   law   does   not   presume   it  because 

ployer   had   done   his   duty  being   over-  the  person  whose  qualities  may  be  the 

come  by  proof  that  the  servant  was  in-  subject  of  investigation  may  be  of  one 

competent;    and   the    general    rule    was  or  another  race  or  color;  nor  is  a  jury 

laid  down  as  follows:     Where  one  com-  at  liberty  to  infer  it  from  such  fact.  If, 

petent  at  the  time   of  his   employment  however,   this   were   not  true,   and   the 

becomes   incompetent,   or   indulges   in  a  rule  were  that  a  jury  might  infer  that 

habit  which   renders    him    incompetent  a  person  was  an  unsuitable  person  for 

during  its  indulgence,  notice  of  the  in-  brakeman  from  the  fact  that  he  was  a 

competency    or    of    the    habit  must  be  negro,  then  such  inference  would  have 

brought  home  to  the  company,  or  the  in-  to  be  based  on  the  fact  that  all  negroes 

competency  or  habit  must  be  so  notori-  are  wanting  in  intelligence,  ability,  or 

ous    as    to    charge  the    company    with  disposition  to   perform    faithfully    and 

knowledge;  but  when  the  incompetency  safely  the  duties  of  brakemen.     If  this 

does   not   arise   after   the    employment,  were   true,    the   appellee    would    stand 

but  existed  at  the  time,  proof  of  notice  charged  with  knowledge  of  their  unfit- 

is  not  necessary.     Lee  v.  Michigan  0.  R.  ness,   and,   knowing  that  the  brakemen 

Co.   (1891)  87  Mich.  .574,  49  N.  W.  909.  on  his  train  were  negroes,  would  be  held 

"  It  has  been  held  that  notice    of    a  to  have  voluntarily  assumed  such  risks 

servant's   want   of   competency   for   the  as    resulted     from    such    incompetency, 

duties  of  a  brakeman  cannot  be  inferred  The  invocation  of  such  a  rule  would  be 

from  the  fact  that  he  is  a  negro.     Mis-  suicidal  to  the  appellee's  ease." 
souri  P.  B.  Go.  v.  Christmcm   (1880)   65 
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that  person,  so  far  as  it  depends  on  his  natural  qualities,  is  to  be  de- 
termined in  each  particular  instance  as  an  open  question,  with  ref- 
erence to  the  nature  of  the  work  to  be  done,  and  the  cardinal  fact 
that  immature  years  are  usually  accompanied  by  bodily  and  mental 
powers  lower  than  the  average.  Some  such  principle  as  this  seems  to 
be  implied  in  all  the  cases  cited  in  §  187,  ante,  in  which  the  actual 
questio'n  decided  was  that  the  minor  was  or  was  not  incompetent ;  but 
the  writer  has  not  found  any  direct  authority  on  the  point. 

198.  Conduct  of  the  servant  prior  to  the  accident. —  The  question 
whether  a  single  act  of  negligence  can  ever  be  regarded  as  being  of  it- 
self sufficient  evidence  of  constructive  notice  does  not  seem  to  have 
been  directly  considered.'^  But,  on  principle,  there  does  not  seem  to 
be  any  adequate  reason  for  denying  that,  in  extreme  cases,  such  an 
act  might  bear  this  significance.  Compare  §  137,  ante  (near  the 
end). 

According  to  most  of  the  authorities,  evidence  of  the  commission 
of  several  acts  of  negligence  prior  to  that  which  caused  the  injury  in 
suit  is  admissible  toi  establish  the  mastea-'s  negligence  whenever  those 
acts  were  so  frequent  that  he  would  have  learned  of  their  commission 
if  he  had  exercised  proper  vigilance  in  sup©r\'ising  the  conduct  of  his 
servants.^  For  the  same  reason,  a  jury  is  warranted  in  inferring  con- 
structive notice  on  the  master's  part  when,  several  times  before  the 
accident  occurred,  the  servant  had  been  in  a  condition  which  showed 
that  he  was  addicted  to  a  habit  which  rendered  him  unfit  for  his  du- 
ties.*    This  principle  is  applied  subject  to  the  qualification  that  a 

'In  Oalveston,  B.  &  8.  A.  R.   Co.  v.  of     negligence,     extending      over      two 

Davis  (1898)  92  Tex.  372,  48  S.  W.  570,  weeks).     A  master  is  not  entitled  to  a 

the   coifrt   expressed   an   opinion,    argu-  nonsuit  where  there   are  previous   acts 

endo,  that,  if  there  had  been  competent  of  negligence   stated   in  the   complaint, 

evidence    aliunde    that    the    delinquent  and   evidence   to   support   them.     Eicks 

servant  was  a  careless  man,  testimony  v.  Southern  R.  Co.   (1901;  S.  C. )   38  S. 

of  a  certain  specific  act  would  have  been  E.   725.     In   a   Texas   case  it  has  been 

admissible  to  show  that  the  master  was  laid   down   that,   while  the   competency 

chargeable  with  knowledge  of  his  char-  or  incompetency  of  an  employee  cannot 

aoter  in  this  respect.  be  proved  by  specific  acts  of  carelessness 

^Michigan  C.  R.  Co.  v.  Gilbert  (1881)  (see  §  188  6  and  c,  ante),  yet,  if  such 

4G  jMicli.  176,  9  N.  W.  243;  Internation-  acts  have,  as  a  matter  of  fact,  come  to 

al  &  G.  A'.  -R.  Co.  V.  Branch  (1900;  Tex.  the  knowledge  of  the  master,  they  may 

Civ.  App. )   56  S.  W.  542.     A  verdict  for  be   put  in  evidence   for  the  purpose  of 

plaintiff  was  held  proper  in  Whittaker  establishing     that    knowledge.     Galves- 

V.  Delauare  &  B.  Canal  Co.   (1891)    126  ton,  H.  &  8.  A.  R.  Co.  v.  Davis   (1893) 

N.   Y.   5-!4,    27    N.   E.     1042,    affirming  4  Tex.   Civ.   App.   468,  23   S.    W.    303. 

(1890)    34   N.   Y.   S.   E.   822,   11   N.   Y.  But  it  is  not  apparent  what  can  be  the 

Supp.  914  (habitual  violation  of  rules)  ;  purpose  of  thus   proving  knowledge   of 

V\'(iU  V.    Delaware,    L.    &    W.    R.    Co.  acts  which  are,  ecc  hypothesi,  of  no  evi- 

(1889)   54  Hun,  454,  7  N.  Y.  Supp.  709  dential   significance   as   regards   the   in- 

( engine  negligently  handled  in  yard  on  competency   of   the   servant, 
numerous     occasions);     Daly    v.     8ang       'A  verdict  finding  negligence   of  the 

(1895)  91  Wis.  336,  64  N.  W.  997   (acts  employer  in  failing  to  learn  of  an  en- 
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master  who  has  exercised  due  care  in  the  employment  of  a  servant  may 
rely  upon  the  presumption  of  competency  until  he  has  notice  or 
knowledge  to  the  contrary,  and  although  the  employee  may  frequently 
use  appliances  in  a  negligent  manner,  yet,  if  such  use  leaves  no  trace 
behind  it,  which  it  is  the  duty  of  the  master  on  inspection  to  see,  no 
presumption  of  knowledge  on  his  part  arises.*  ISTor  does  the  law  go  so 
far  as  tO'  hold  a  railroad  corporation  to  such  an  extreme  of  circumspec- 
tion as  to  compel  it  to  note,  at  its  peril,  every  lapse  of  its  employees, 
where  no  no'tice  thereof  is  directly  communicated,  and  where  the  cir- 
cumstances are  not  such  as  to  afford  a  reasonable  presumption  that  the 
derelict  conduct  of  the  employee  had  become  knowa  to  the  employer.^ 

In  some  jurisdictions  it  is  held  that  the  master's  knowledge  must 
always  be  established  by  independent  testimony.®  But  this  qualifi- 
cation of  the  rule  is  admitted, — that,  if  there  is  evidence  aliunde  that 
the  servant  was  a  careless  person,  even  a  single  act  of  negligence  is 
proper  to  consider  in  relation  to  the  question  whether  the  company 
had  notice  of  his  character.'^     Compare  §  188,  note,  20,  ante. 

199.  Act  which  caused  the  accident.  —  It  has  been  laid  down  that 
the  act  of  negligence  which  is  the  subject-matter  of  the  action  is  not 
evidence  from  which  a  jury  is  warranted  in  finding  that  the  master  re- 

gineer's  habit  of  intoxication  was  sus-  master,  though  the  evidence  was  some- 
tained  in  Hilts  v.  Chicago  &  O.   T.  R.   what  conflicting. 

Co.  (1885)  55  Mich.  437,  21  N.  W.  878,  ^Walkowski  v.  PenoTcee  &  G.  Consol. 
where  there  was  a  special  iinding  that  Mines  (1898)  115  Mich.  629,  41  L.  R. 
he  had  been  intoxicated,  or  under  the  in-  A.  33,  73  N.  W.  895. 
fluence  of  liquor,  three  times  when  run-  'Huffman  v.  Chicago,  R.  I.  &  P.  R. 
ning  his  engine.  In  Tonnesen  v.  Ross  Co.  (1883)  78  Mo.  50  (where  an  en- 
(1890)  58  Hun,  415,  12  N.  Y.  Supp.  gineer  had,  several  times,  run  his  en- 
150,  evidence  that  a  servant  was  intoxi-  gine  at  excessive  speed,  but  in  remote 
cated  as  often  as  two  or  three  times  a   rural  districts ) . 

week  for  a,  period  of  nearly  two  years  '  Olsen  v.  Andrews  (1897)  168  Mass. 
before  the  accident,  during  which  time  261,  47  N.  E.  90;  Keith  v.  'New  Haven 
he  had  been  worldng  for  the  defendant,  &  N.  Co.  (1885)  140  Mass.  175,  3  N.  E. 
and  that  the  latter's  superintendent  was  28.  A  verdict  for  the  plaintiflF  will  not 
at  the  place  of  work  every  other  day,  be  set  aside  where  one  of  the  plaintiff's 
was  held  to  make  a  question  for  the  jury  coservants  gave  evidence  that  the  delin- 
as  to  the  master's  knowledge,  or  means  quent  servant  had  been  intoxicated  in 
of  knowledge,  of  the  servant's  habits,  the  master's  presence,  while  engaged  in 
In  Chapman  v.  Erie  R.  Co.  (1874)  55  his  duties,  and  another  that  such  serv- 
JSf.  Y.  579,  evidence  that  a  negligent  ant  had  been  so  drunk  on  one  occasion 
servant  had  been  in  the  habit  of  drink-  as  to  be  compelled  to  leave  his  work  and 
ing  daily  many  times,  and  had  become  go  home,  and  the  superintendent  testi- 
somewhat  dissipated,  and  that  he  was  fied  that  he  had  seen  the  servant  drunk 
intoxicated  on  the  night  of  the  acci-  several  times,  and  did  not  state  that 
dent,  was  held  suiEcient,  in  connection  these  were  not  times  when  the  servant 
with  testimony  that  the  master's  repre-  was  at  his  work.  McPhee  v.  Scully 
sentatives  had  been  accustomed  to  daily  (1895)  163  Mass.  216,  39  N.  E.  1007. 
intercourse  with  him  and  had  seen  him  '  Galveston,  H.  &  8.  A.  R.  Co.  v. 
in  drinking  places,  and  on  some  occa-  Davis  (1898)  92  Tex.  372,  48  S.  W.  570, 
sions  when  he  drank,  and  that  one  of  first  appeal  (1893)  4  Tex.  Civ.  App. 
them  had  reprimanded  him  for  drink-  468,  23  S.  W.  305. 
ing,   to  Justify  a  verdict    against    the 
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tained  him  -with  knowledge  of  his  incompetence.^  The  reason  which 
has  been  supposed  to  furnish  an  adequate  basis  for  this  doctrine  has 
already  been  mentioned  in  discussing  the  effect  of  such  evidence, 
considered  as  tending  to  establish  the  servantis  incompetency.  The 
criticisms  made  upon  that  reason  in  the  section  referred  to  (189, 
ante),  are  also  pertinent  in  this  place.  It  seems  impossible  to  deny 
that  the  delinquency  which  caused  the  injury  may  be  of  such  a  fla- 
grant character  that  a  jury  might  fairly  infer  that  the  master  could 
not  have  failed  to  discover  the  servant's  unfitness  if  proper  inquiries 
had  been  instituted  when  he  was  hired,  or  his  work  had  been  properly 
supervised.  Indeed,  this  aspect  of  the  situation  has  been  duly  taken 
account  of  in  one  decision.^ 

200,  Length  of  the  period  during  which  the  unfitness  has  con- 
tinued.—  Both  on  principle  and  authority  it  is  clear  that,  if  the  serv- 
ant's incompetency  had  continued  for  such  a  length  of  time  before  the 
accident  that  a  careful  and  diligent  supervision  of  the  master's  busi- 
ness ought  to  have  brought  it  to  light,  he  is  chargeable  with  notice  of 
its  existence.'  Whether  the  period  in  evidence  is  sufficient  for  this 
purpose  is  in  each  instance  a  question  of  fact.^ 

^Conrad  v.  Gray  (1895)  109  Ala.  130,  siderations,  and  the  mere  lapse  of  time 

19  So.  398.  is  not  always  the  test  of  negligence  on 

'Pleasants  v.  Raleigh  £  A.  Air  Line  the  part  of  the  master.     If  a  defect  ex- 

It.  Go.    (1897)    121  N.  C.  492,  28  S.  E.  ists    in    the    appliances    furnished    the 

207,  the  facts  of  which  are  noted  in  §  servant  for  doing  his  work,   of  such  a, 

189,  ante.     The  evidence  was  held  suf-  character  and  for  such  a  length  of  time 

ficient  to  take  the  case  to  the  jury  on  as  to  enable  the  master  to  discover  and 

the  question  of  the  defendant's  imputed  remedy   it  by   reasonable   vigilance,   in- 

knowledge.  spettion,  or  examination,  then  the  law 

'  Whittaker  v.  Delaicare  &  E.   Canal  will    imply    notice,    since  he   ought  to 

Go.    (1891)     126   N.   Y.    544,   27    N.    E.  know  what  can  thus  be  ascertained.  The 

1042.     Evidence   that   an    elevator    boy  same   rule   will   apply  where   the   place 

had  been   continually    incompetent    for  furnished  to  the  servant  to  do  his  work 

six  months  is  relevant,  as  bearing  on  the  becomes    defective,    dangerous,    or    un- 

master's    knowledge    of    his     incompe-  safe  by  use  or  othersvise.     So,  when  the 

tency.     Meyer's  Sons  v.  Falk  (1901)   99  negligence  of  a  coservant  in  performing 

Va.  385,  38  S.  E.  178.  his  work  is  of  such  a  character  as  to 

'  In  Gameron  v.  New  York  C.  &  H.  R.  leave  traces  or  evidence  of  it  in  the 
R.  Go.  (1895)  145  N.  Y.  400,  40  N.  E.  work  itself,  which  can  be  seen  or  dis- 
1,  a  verdict  by  which  a,  railroad  com-  covered  by  reasonable  examination,  the 
pany  was  declared  to  be  negligent  in  re-  master  might  be  chargeable  after  it  had 
taining  a  brakeman  who  had  habitually  continued  for  such  a  length  of  time  as 
violated  a  rule  was  set  aside.  The  fol-  to  render  it  reasonable  to  assume  that 
lowing  extracts  from  the  opinion  suffi-  he  either  must  have  known  of  the  omis- 
ciently  explain  the  grounds  upon  which  sion  of  duty,  or  could  have  known  of  it 
the  conclusion  was  based:  "There  is  by  the  exercise  of  reasonable  care;  or 
no  arbitrary  rule  of  law  that  charges  where  the  incompetency  of  the  servant 
the  master  with  constructive  notice  of  is  frequently  displayed  under  the  eye 
the  negligent  omissions  of  duty  on  the  and  observation  of  some  officer  or  fore- 
part of  a  coservant,  after  the  lapse  of  man  who  represents  the  corporation,  or 
a  certain  time,  under  all  circumstances,  had  the  power  to  discharge  him.  But 
The  doctrine  of  constructive  notice  is  how  was  the  master  in  this  case  to  know 
founded  upon  reasonable  and  just  Qpn-  thai;    Norton    habitually    violated    the 
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201.  Promise  by  the  master  to  discharge  the  delinquent  servant. — 

Such  a  promise  is  deemed  to  be  tantamount  to  an  admission  that  the 
servant  was  incompetent,  and  that  the  master  was  aware  of  his  incom- 
petency.^ 

202.  Reputation. —  (Compare  §  192,  ante.) — The  doctrine  which 
declares  the  notoriety  of  a  certain  fact  in  the  community  where  tlie 
parties  live  to  be  competent  evidence  of  a  defendant's  knowledge  of 
the  fact  operates  both  to  the  advantage  and  disadvantage  of  a  mas- 
ter in  the  type  of  case  now  under  review. 

On  the  one  hand,  testimony  that  the  delinquent  servant  had  a  gen- 
eral reputation  for  competency  at  the  time  and  place  of  employment 
is  admissible  as  tending  to  disprove  that  the  master  was  negligent 
in  employing  him.' 

On  the  other  hand,  according  to  the  doctrine  adopted  by  most  of 
the  authorities,  the  fact  that  a  servant  was  generally  reputed  to  be 
unfit  for  the  work  for  which  he  was  hired  is,  in  itself,  an  independ- 


rules  for  his  omu  protection  and  that  of 
his  coservants  ?  His  work  was  performed 
on  freight  trains  running  over  a  long 
line  of  railroad,  with  little,  if  any,  op- 
portunity for  any  officer  or  representa- 
tive of  the  company  to  watch  or  observe 
him  at  any  one  point.  He  had  sufficient 
ability  and  intelligence  to  do  his  work, 
and  his  omissions  of  duty  were  purely 
wilful  or  thoughtless.  It  would  be 
manifestly  unreasonable  and  unjust, 
under  such  circumstances,  to  impute 
negligence  to  this  defendant  for  the  sole 
reason  that  during  four  months  it 
failed  to  detect  his  delinquencies.  The 
defendant  had  given  him,  by  its  rules, 
plain  and  simple  instructions  to  govern 
his  conduct  with  respect  to  the  switches, 
and  there  was  no  reason  to  suspect  that 
they  would  be  disregarded,  since  it  was 
quite  as  convenient  for  him  to  obey  as 
to  violate  them.  Moreover,  it  had,  in 
these  same  rules,  invited  and  requested 
all  of  his  coservants  to  make  prompt 
report  to  the  company  of  any  neglect  or 
disobedience  of  the  rules  on  his  part, 
and  no  complaint  had  been  made.  It 
was  reasonable  to  assume  that  his  co- 
employees,  whose  lives  might  be  endan- 
gered by  his  neglect,  would  observe  and 
report  his  omissions  of  duty,  if  any ;  and 
if  they  failed  to  observe  any,  how  can  it 
be  said  that  the  defendant  itself  was  in 
fault  in  not  discovering  what  his  coserv- 
ants themselves  had  not  discovered?  The 
negligent  acts  of  Norton  took  place 
while  he  svas  working  on  the  same  train 
and  in  a  like  capacity  with  the  deceased. 


It  is  more  reasonable  to  suppose  that 
they  were  done  in  his  presence,  or  un- 
der his  observation,  than  to  imply 
knowledge  on  the  part  of  the  defendant; 
and  if  it  can  be  said  that  the  deceased 
knew  of  these  omissions  of  duty  on  the 
part  of  his  fellow  brakeman,  and  failed 
to  report  them,  he  might  be  regarded  as 
voluntarily  assuming  the  risks  and  dan- 
gers incident  to  his  association  in  a 
common  work  with  a  careleSs  or  incom- 
petent coservant.  There  is  a  manifest 
inconsistency  in  assuming  that  the  offi- 
cers or  representatives  of  the  defendant 
knew,  or  could  have  known,  of  Norton's 
violation  of  the  rules,  and  at  the  same 
time  that  the  deceased  did  not."  West- 
ern Stone  Go.  v.  Whalen  (1894)  1.51 
111.  472,  38  N.  E.  241,  held  that  negli- 
gence in  failing  to  learn  of  the  serv- 
ant's bad  habits  was  properly  inferred 
where  he  had  been  constantly  drinking 
to  excess  for  a  period  of  nine  months. 

^Poirier  v.  Carroll  (1883)  35  La. 
Ann.  699. 

'  Baltimore  &  0.  R.  Go.  v.  Camp 
(1897)  26  C.  C.  A.  626,  54  U.  S.  App. 
110,  81  Fed.  807;  Illinois  G.  R.  Go.  v. 
Mornssey  (1891)  45  III.  App.  127.  It 
should  be  noted,  however,  that,  as  a 
master  is  absolutely  liable  for  the  neg- 
ligence of  a  vice  principal,  evidence  on 
the  defendant's  behalf  that  he  had  the 
reputation  of  being  a.  careful  workman 
is  incompetent,  where  the  ground  of  the 
action  is  the  delinquency  of  such  agent. 
Malcolm  v.  Fuller  (1890)  152  Mass. 
160,  25  N.  E.  83. 
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ent  evidential  element,  which  may  be  considered  by  a  jury  as  tend- 
ing to  show  that  the  master,  if  he  had  exercised  ordinary  care,  would 
have  discovered  that  unfitness.^ 

This  view  is  not  approved  by  the  JSTew  York  court  of  appeals, 
which  has  taken  the  ground  that  the  safer  and  better  rule  is  to  require 
that  the  incompetency  of  the  servant  should,  in  the  first  place,  be 
proved  by  evidence  of  specific  acts  of  negligenca    After  this  founda- 


^In  Monahan  v.  Worcester  (1890) 
150  Mass.  439,  23  N.  E.  228,  the  court 
said :  "The  master  is  bound  to  use  rea- 
sonable care  in  selecting  his  servants, 
and  if  a  person  is  incompetent  for  the 
work  he  is  employed  to  do,  the  fact  that 
he  is  generally  reputed  in  the  commu- 
nity to  want  those  qualities  which  are 
necessary  for  the  proper  performance 
of  the  work  certainly  has  some  tendency 
to  s.how  that  the  master  would  have 
found  out  that  the  servant  was  incom- 
petent, if  proper  means  had  been  taken 
to  ascertain  the  qualifications  of  the 
servant."  In  Davis  v.  Detroit  &  M.  R. 
Co.  (1870)  20  Mich.  105,  4  Am.  Rep. 
364,  the  court  said:  "If  the  defend- 
ants continue  a  man  in  their  employ 
who  is  so  notoriously  unfit  as  to  have 
established  a  general  reputation  to  that 
effect,  it  is  unreasonable,  the  plaintiff 
argues,  to  suppose  the  officers  of  the  de- 
fendants Ignorant  of  that  fact,  unless 
we  excuse  their  want  of  information  on 
the  ground  of  neglect  of  duty  on  their 
part  to  their  employees  and  the  public, 
so  gross  as  to  make  it  proper  and  just 
to  hold  them  responsible  to  the  same  ex- 
tent as  if  they  were  fully  informed  of 
all  the  facts.  And  if  they  fail  to  in- 
quire into  the  cause  of  accidents,  where 
manifestly  this  is  an  important  part  of 
their  duty,  and  a  high  obligation  rests 
upon  them  to  accomplish  it  thoroughly 
and  faithfully,  they  cannot  afterwards 
justly  plead  their  ignorance,  to  excuse 
their  principal  from  responsibility  for 
other  accidents  resulting  from  the  same 
cause."  For  other  eases  on  this  point, 
see  also  Hatt  v.  'May  (1887)  144  Mass. 
186,  10  N.  E.  807;  Oilman  v.  Eastern 
R.  Corp.  (1865)  10  Allen,  233,  87  Am. 
Dec.  635  (1806)  13  Allen,  433,  90  Am. 
Dee.  210;  Western  Stone  Co.  v.  Whalen 
(1894)  151  111.  472,  38  N.  E.  241  (ap- 
proving the  statement  of  principles  in 
Shearm.  &  Eedf.  Neg.  §  223);  Norfolk 
&  W.  R.  Co.  V.  Boover  (1894)  79  Md. 
253,  25  L.  R.  A.  710,  29  Atl.  994;  Chi- 
cago &  A.  R.  Co.  V.  Sullivan  (1872)  63 
111.  293;  St.  Louis,  I.  M.  <£-  S.  R.  Co.  v. 


HacTcett  (1894)  58  Ark.  381,  24  S.  W. 
881;  Lake  Shore  &  M.  S.  R.  Go.  v.  Stu- 
pak  (1889)  123  Ind.  210,  23  N.  E.  246; 
Gruhe  v.  Missouri  P.  R.  Co.  (1889)  98 
Mo.  330,  4  L.  R.  A.  776,  11  S.  W.  736;- 
Mexican  Nat.  R.  Co.  v.  Mussette  (1894) 
86  Tex.  708,  24  L.  E.  A.  642,  26  S.  W. 
1075;  Snodgrass  v.  Carnegie    Steel    Co. 

(1896)  173  Pa.  228,  33  Atl.  1104;  Tex- 
as &  P.  R.  Co.  V.  Johnson  (1896)  89 
Tex.  519,  35  8.  W.  1042;  Erl  v.  Popritz 
(1898)  59  Kan.  264,  52  Pac.  871;  Chi- 
cago, L.  S.  &  E.  R.    Co.  V.    Hartmann 

(1897)  71  111.  App.  427;  Stall  v.  Daly 
Min.  Co.  (1889)  19  Utah,  271,  57  Pac. 
295.  In  an  action  for  injuries  caused 
by  the  negligence  of  a  fellow  servant,  a 
special  finding  that  no  agent  of  the  em- 
ployer knew  of  the  latter's  unfitness  and 
recklessness  will  not  defeat  a  general 
verdict  in  favor  of  the  plaintiff,  inas- 
much as  such  a  finding  does  not  rebut 
the  presumption  that  notice  will  be  pre- 
sumed, where  the  employee  is  so  grossly 
and  notoriously  unfit  that  not  to  know 
of  his  unfitness  is  negligence.  Chicago 
R.  I.  <k  P.  R.  Go.  V.  Doyle  (1877)  18 
Kan.  58.  In  Stevens  v.  San  Francisco 
&  N.  P.  R.  Co.  (1893)  100  Cal.  554,  35 
Pac.  165,  the  court  approved  of  the  re- 
fusal of  the  trial  judge  to  permit  the 
plaintiff  to  prove  the  general  reputation 
of  the  delinquent  servant  for  intemper- 
ance among  his  coemployees,  but  the 
reason  assigned  was  merely  that  the  of- 
fer was  general,  and  that,  if  offered  for 
the  purpose  of  affecting  the  master  with 
notice,  it  should  have  been  so  specified. 
In  Cook  V.  Parham  (1853)  24  Ala.  21, 
the  court  held  that  the  answer  of  a  wit- 
ness, that  the  delinquent  servant  "had 
no  reputation,  for  the  reason  that  he 
had  no  experience,  and  he  regarded  him 
as  wholly  incompetent"  for  his  duties, 
was  properly  admitted.  The  statement 
in  the  first  clause  was  plainly  compe- 
tent, and,  no  specific  objection  having 
been  made  to  the  second  clause,  the 
court  was  not  bound  to  separate  it  from 
the  other. 
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tion  is  laid,  the  second  prerequisite  to  recovery,  viz.,  notice  to  the  mas- 
ter, may  be  established  by  showing  that  the  incompetency  was  general- 
ly known  in  the  community.^  In  other  words,  evidence  of  reputation, 
not  connected  with  any  specific  acts  of  negligence,  is  deemed  not  to 
be  admissible  to  show  that  the  master  ought  to  have  known  of  the 
servant's  incompetency.*  The  virtual  effect  of  this  doctrine  is  that 
the  admissible  evidence  under  this  head  is  limited  to  the  testimony 
showing  that  certain  specific  acts  of  carelessness  were  so  generally 
known  in  the  community  or  among  the  delinquent's  fellow  servants 
that  they  ought  to  have  been  known  to  the  master.^ 

Under  either  of  these  doctrines,  evidence  of  reputation  is  only 
admitted  when  the  injury  in  suit  was  due  to  that  particular  kind  of 
unfitness  for  which  the  servant  was  notorious,®  and  when  the  un- 
fitness is  of  such  a  kind  that  it  may  become  the  subject  of  a  general 
reputation.^ 

It  is  important  to  remember,  that  the  servant's  general  reputation 


'Park  V.  New  York  0.  &  U.  B.  R.  Co. 
(1898)    155  N.  Y.  215,  49  N.  E.  674. 

^Lamlrecht  v.  Pfiner  (1900)  49  App. 
Div.  82,  63  N.  Y.  Supp.  591.  "Reputa- 
tion, general  in  the  community,  .  .  . 
based  upon  acts  or  reputed  acts  of  ig- 
norance or  carelessness,  is  one  thing. 
The  mere  gossip  or  speech  of  people, 
that  may  have  no  foundation  upon  acts 
even  alleged,  is  another."  McCarty  v. 
mtch  (1901)  59  App.  Div.  145,  69  N. 
Y.  Supp.  129.  In  a  much  earlier  case, 
not  cited  in  either  of  these,  it  was  ob- 
served: "Reputation  is  not  competent 
evidence  to  charge  a  master  with  negli- 
gence in  the  employment  of  a  servant, 
because,  first,  it  may  be  false,  and,  sec- 
ondly, he  may  never  have  heard  it." 
BasJcin  v.  New  Yorh  0.  £  H.  B.  B.  Go. 
(1873)  65  Barb.  129.  But  this  theory 
is  more  sweeping  than  that  of  the  re- 
cent decisions. 

'  Youngs  v.  New  Yorh,  0.  &  W.  B.  Co. 
(1897)  154  N.  Y.-764,  49  N.  E.  1106. 
Summarized  in  Park  v.  New  York  C.  & 
B.  B.  B.  Go.  (1898)  155  N.  Y.  215,  49 
N.  E.  674. 

'Hawk  V.  Pennsylvania  B.  Go.  (1887  ; 
Pa.)  9  Cent.  Rep.  786,  11  Atl.  459 
(recklessness)  ;  Norfolk  &  W.  B.  Go.  v. 
Hoover  (1894)  79  Md.  253,  25  L.  R.  A. 
710,  29  Atl.  994  (intemperance).  In 
this  case  an  instruction  was  held  erro- 
neous which  told  the  jury  that  unless 
the  culpable  servant  was  drunk  at  the 
time  of  the  accident,  and  his  negligence 
by  reason  of  such  drunkenness  produced 


or  contributed  to  the  accident,  evidence 
of  general  reputation  as  to  his  incom- 
petency was  not  relevant,  and  could  not 
be  considered,  "unless  such  reputation 
was  brought  home  to  the  knowledge  of 
the  defendant  before  the  accident."  The 
court  said  that  the  condition  thus  ap- 
pended was  inaccurate,  because,  on  tlie 
one  hand,  if  the  culpable  servant  did  not 
cause  the  accident,  the  master's  knowl- 
edge of  his  reputation  had  nothing  to 
do  with  the  case;  while,  on  the  other 
hand,  if  the  culpable  servant  did,  by  his 
intemperance,  cause  the  accident,  it  was 
immaterial  whether  the  master  had  act- 
ual knowledge  of  his  bad  reputation, 
inasmuch  as  he  was  negligent  in  not 
knowing  it.  In  Walkowslci  v.  Penokee 
&  G.  Gonsol.  Mines  (1898)  115  Mich. 
629,  41  L.  R.  A.  33,  73  N.  W.  895,  it 
was  held  that  the  incompetency  of  a 
brakeman,  through  whose  negligence  a 
cage  fell  to  the  bottom  of  a  mining 
shaft,  to  the  injury  of  an  occupant, 
could  not  be  shown  by  talk  among  the 
men  that  the  employee  lowered  the  cage 
too  fast,  when  the  accident  was  not  due 
to  the  rate  of  speed,  but  to  the  fact  that 
the  screw  of  the  brake  was  turned  in 
the  wrong  direction. 

'In  Monahan  v.  Worcester  (1890) 
150  Mass.  439,  23  N.  E.  228,  the  court 
refused  to  say  that  it  might  not  be  a 
matter  of  common  repute  in  a  commu- 
nity that  a  man  is  physically  weak,  and 
is  partially  blind  and  deaf.. 
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is,  of  course,  only  one  among  many  kinds  of  probative  facts,  and  not 
the  only  kind  from  which  the  master's  notice  of  the  servant's  incompe- 
tency may  be  inferred.  The  servant's  general  characteir  may  have 
been  not  only  good,  but  very  good,  while  the  defendant  had  actual 
knowledge  that  he  was,  in  point  of  fact,  careless,  negligent,  reckless, 
unskilful,  and  incompetent ;  or  his  general  reputation  may  have  been 
that  of  a  sober  man,  when,  in  point  of  fact,  the  defendant  knew  that 
he  was  in  the  habit  of  getting  drunk,  and  that,  when  drunk,  he  was 
desperate  and  reckless.® 

It  has  been  held  that  negligence  cannot  be  imputed  to  the  master  for 
not  knowing  the  reputation  acquired  by  a  servant  ten  or  fifteen  years 
before  the  accident  in  suit,  at  a  time  when  he  was  still  attending 
school,  and  had  not  yet  entered  the  master's  employment."  But  the 
doctrine  formulated  above,  in  §  194,  ante,  as  to  the  duty  of  the  mas- 
ter to  inquire  into  the  qualifications  of  the  servant  when  he  is  hired, 
indicates  that  this  immunity  must  terminate  at  some  point  of  time 
anterior  to  the  hiring.  Upon  what  principle  that  point  should  be 
fixed  is  a  question  which  has  apparently  not  been  discussed.  Of 
course,  the  reputation  of  rJie  delinquent  servant  for  unfitness  at  any 
time  during  his  employment,  prior  to  the  accident  in  suit,  is  admis- 
sible in  evidence.^"  Whether  it  will  be  allowed  any  probative  force 
depends  upon  whether,  taking  into  consideration  the  ordinary  method 
of  conducting  the  business,  it  can  reasonably  be  supposed  to  have 
reached  the  master.^  ^ 

What  constitutes  a  general  reputation,  for  the  purpose  of  affecting 
a  master  with  notice  of  a  servant's  defect,  is  not  very  clearly  settled 
by  the  cases.  There  is  no  doubt  that  this  description  is  answered  by 
a  reputation  which  pervades  any  considerable  territorial  section  of  the 
community  in  which  he  lives.^^     Several  cases  also  proceed  upon  the 

°  Pittshtirgh,   Ft.   W.   &   G.   B.   Go.  v.  not  objectionable  for  the  reason  that  it 

Ruby   (1871)   38  Ind.  294,  10  Am.  Rep.  is   not   distinctly   confined   to   a   period 

111.     In   Zumwalt  v.   Chicago   &  A.  R.  just  preceding  the  accident). 
Co.  (1889)  35  Mo.  App.  661,  it  was  said        "There  can  be  no  inference  of  negli- 

that  notoriety  as  to  the  bad  habits  of  a  gence   in  regard  to  the  employment  of 

servant  was   the   only    evidence    which  a  servant  where  there    is    no    evidence 

could   supply  the   place   of  evidence   of  that  he  had  not  a  good  reputation  at 

actual   knowledge   on   the  part    of    the  the  time  of  his  hiring,  or  at  any  other 

master's     representatives.     But   this    is  time    than    during    two     days     during 

clearly  an  inaccurate  way  of  stating  the  which  he  had  been  engaged  in  making 

rule,  as  there  are  other  sources  of  con-  a  single  trip  on  a  certain  train.     Yan 

structive  knowledge.  Dusen  v.  Lake  Shore  &  M.  S.    R.    Co. 

'Baird  V.  New  York  0.  &  B.  R.  R.  Co.  (1887)   12  N".  Y.  S.  R.  351. 
(1897)  16  App.  Biv.  490,  44  N.  Y.  Supp.        "  Gihnan  v.  Eastern  R.  Corp.    (1865) 

926.  10  Allen,  233,  87  Am.  Dec.  635   (intem- 

'°  Uexican    Nat.    R.    Go.    v.    Musette  perance)  ;       Monahan       v.       Worcester 

(1893)   7  Tex.  Civ.  App.  169,  24  S.  W.  (1890)    150  Mass.   439,   23  N.    E.    228 

520    (testimony  as  to   such   reputation  (physical  weakness) ;  Parh  v,  Nevj  York 
Vol,  I.  M.  &  S.— 28, 
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theory  that  a  general  reputation  among  the  eoemployees  of  the  delin- 
quent servant  is  within  the  scope  of  the  doctrine.^*  It  has  even  been 
laid  down  that,  where  a  man  is  engaged  in  an  occupation  which  brings 
him  into  contact  with  only  one  class  of  a  community,  the  material 
point  is  his  reputation  among  that  class,  and  inquiries  as  to  it  must 
be  confined  to  that  class.^*  But,  apparently,  under  no  conception  of 
what  is  general  reputation  could  it  be  held  that  the  remarks  of  a  small 
section  of  the  coemployees  are  evidence  tending  to  charge  a  master 
with  knowledge  of  the  unfitness  which  is  imputed  by  those  remarks.  ^^ 
The  fact  that  a  servant  bore,  among  his  fellow  servants,  some  nick- 
name derogatory  of  his  mental  or  physical  qualities,  or  his  character. 


G.  £  B.  R.  R.  Co.  (1898)  155  N.  Y.  215, 
49  N.  E.  674.  In  St.  Louis,  I.  M.  &  8. 
R.  Go.  V.  Hackett  (1894)  58  Ark.  381, 
24  S.  W.  881,  the  fact  that  the  servant's 
reputation  was  a  matter  of  common 
knowledge  in  the  comity  was  held  suf- 
ficient. 

'=  Texas  &  P.  R.  Go.  v.  Johnson  (1896) 
89  Tex.  519,  35  S.  W.  1042;  LamlrecM 
V.  rfizer  ( 1900 )  49  App.  Div.  82,  63  N. 
Y.  Supp.  591;  Galveston,  H.  &  8.  A.  R. 
Co.  V.  Henning   (1897;  Tex.  Civ.  App.) 

39  S.  W.  302,  Affirmed  in  90  Tex.  656, 

40  S.  W.  392,  but  this  point  was  not 
discussed;  International  &  G.  N.  R.  Go. 
V.  Jackson  (1901;  Tex.  Civ.  App.)  62 
S.  W.  91;  Warrington  v.  Atchison,  T. 
&  8.  F.  R.  Go.  (1891)  46  Mo.  App.  159 
(incompetence  of    negligent    servant    a 

matter  of  common  talk  among  his  fel- 
low servants ) .  In  one  case,  the  mas- 
ter's knowledge  of  intemperate  habits 
was  held  to  have  been  properly  inferred, 
where  they  had  been  "notorious  among 
his  fellow  employees,  and  long  con- 
tinued." Chicago  &  A.  R.  Go.  v.  Sul- 
livan (1872)  63  111.  293.  And  in  two 
others,  where  several  coemployees  tes- 
tified that  he  was  a  very  reckless  man. 
Illinois  G.  R.  Co.  v.  Jewell  (1867)  46 
111.  99,  92  Am.  Dec.  240;  Calumet  Elec- 
tric Street  R.  Go.  v.  Peters    (1899)    88 

^n.  App.  112. 

^'Galveston,  B.  &  S.  A.  R.  Go.  v. 
Jiavis  (1893)  4  Tex.  Civ.  App.  468,  23 
S.  W.  301,  holding  that  a  question 
worded:  "Do  you  know  what  Thomas 
Henry's  general  reputation  was,  and 
how  he  was  generally  regarded  as  to 
care  and  competency,  while  running  his 
engine?" — ^was  too  general,  where  the 
delinquent  servant  was  a  railway  en- 
gineer. 

"  "The  reputation  of  a  foreman 
ajnongst  a  few  worjcmen  employed  un- 


der him  is  not  a  general  reputation.  It 
is  merely  the  opinion  of  a  small  num- 
ber of  men,  of  which  there  is  no  suffi- 
cient reason  to  suppose  the  master  may 
be  cognizant,  or  which  he  may  be  bound 
to  heed."  Driscoll  v.  Fall  River  (1895) 
163  Mass.  105,  39  N.  E.  1003.  In  Davis 
V.  Detroit  &  M.  R.  Go.  (1870)  20  Mich. 
105,  4  Am.  Rep.  364,  the  court,  in  dis- 
cussing the  evidence,  said:  "It  is  plain 
however,  that  Harris  is  not  shown  to 
have  a  general  reputation  for  careless- 
ness or  unfitness  of  any  description.  No 
one  ventures  to  express  an  opinion  to 
that  eflfect.  The  evidence  only  tends  to 
show  that,  when  an  accident  occurred, 
remarks  were  made  that  he  was  care- 
less, or  that  he  went  too  fast.  They 
were  such  remarks,  we  suppose,  as  were 
almost  certain  to  be  made,  in  any  ease, 
when  an  unfortunate  accident  occurs, 
while  the  consequences  are  exciting  the 
bystanders,  and  before  inquiry  and  calm 
consideration  have  determined  whether 
there  is  any  basis  for  them  in  justice  or 
not.  Such  remarks  are  of  very  trifling 
importance,  and  if  they  would  tend  to 
convict  a  man  of  negligence,  few  en- 
gineers of  much  experience,  we  appre- 
hend, would  escape  condemnation.  And 
of  how  little  importance  they  were  in 
the  present  case,  and  how  little  likely 
to  express  settled  opinions,  may  be  in- 
ferred from  the  fact  that  no  one  of  the 
persons  supposed  to  have  made  these  re- 
marks is  placed  upon  the  stand  to  tes- 
tify to  facts  which  would  justify  them. 
We  think,  therefore,  that  the  evidence 
of  reputation  should  be  dismissed  from 
further  consideration."  This  ease  was 
followed  in  Walkowski  v.  Penokee  £  G. 
Consol.  Mines  (1898)  115  Mich.  629,  41 
L.  R.  A.  33,  73  N.  W.  895.  See  note  6, 
supra. 
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would  seem  to  be  fairly  admissible  as  an  element  indicative  of  his 
general  reputation.^®  At  all  events,  it  seems  proper  to  say  tbat  where 
such  epithets  are  shown  to  have  been  bestowed  on  a  man  by  any  large 
proportion  of  his  fellow  servants,  and  to  have  come  to  the  master's 
ears,  pnidence  demands  that  inquiries  should  be  made  "with  a  view  to 
ascertaining  what  were  the  man's  real  character  and  capacity. 

203.  Specific  statements  as  to  unfitness  made  by  individual  coem- 
ployees  of  the  delinquent  servant. —  A  few  decisions  dealing  with  the 
evidential  weight  of  remarks  made  by  the  injured  servamt  himself, 
or  by  coemployees  other  than  the  one  whose  negligence  caused  the  in- 
jury, are  tO'  be  found  reported  in  the  books.  The  conclusion,  in  each 
instance,  was  adverse  to  the  plaintiff,  as  will  be  seen  from  the  sub- 
joined note.-*  But  it  seems  to  be  fairly  open  to  question  whether  such 
statements  as  those  mentioned  ought  not  to  be  regarded  as  at  least  suf- 
ficient to  piTt  a  master  on  inquiry,  where  it  is  shown  that  they  were 
made  in  the  presence  of  himself  or  his  representative,  or  were  com- 
municated to  them.    There  is,  at  all  events,  no  room  for  doubting  that 


"  In  Park  v.  T^ew  York  G.  &  3.  R.  R. 
Co.  (1895)  85  Hun,  184,  32  N.  Y.  Supp. 
482,  evidence  that  the  culpable  serv- 
ant's general  reputation  prior  to  the  ac- 
cident was  that  he  was  "a  little  off," 
and  that  among  railroad  men  he  was 
usually  called  "Crazy  Brown,"  was  held 
admissible  to  prove  the  master's  knowl- 
edge of  his  unfitness.  This  decision 
was  reversed  by  the  court  of  appeals, 
as  being  inconsistent  with  the  doctrine 
announced  in  the  cases  cited  in  notes 
3,  4,  and  5,  supra.  But  it  seems  to  be 
a,  reasonable  deduction  from  the  less  re- 
stricted doctrine  held  in  the  other 
states,  as  explained  above.  In  view  of 
the  fact  that  Illinois  is  one  of  the  states 
in  which  the  court  of  last  resort  has  ap- 
plied the  latter  doctrine  (see  note  2, 
supra),  it  is  difficult  to  admit  the  cor- 
rectness of  a  ruling  of  the  Court  of  Ap- 
peals, that  evidence  that  the  delinquent 
servant  was  known  by  the  nicknames  of 
"Crazy  Pete"  and  the  "Wild  Irishman," 
is  inadmissible  either  for  the  purpose  of 
showing  that  the  engineer  was  incom- 
petent or  negligent,  or  for  the  purpose 
of  showing  that  the  employer  knew  of 
his  incompetence  or  negligence.  St. 
Louis,  A.  &  T.  H.  R.  Co.  v.  C organ 
(1891)   49  111.  App.  229. 

'  Recovery  cannot  be  had  where  the 
only  evidence  going  to  show  the  mas- 
ter's knowledge  is  the  testimony  of  the 
plaintiff  that  he  told  the  master's  rep- 
resentative that  the  deliiic^uent  servant 


was  incompetent,  but  there  is  no  evi- 
dence that  he  was  actually  incompetent, 
and  the  master's  representative  denies 
that  such  statements  were  made.  Snod- 
grass  v.  Carnegie  Steel  Co.  (1896)  173 
Pa.  228,  33  Atl.  1104.  The  mere  fact 
that  the  plaintiff  testifies  that  he 
thought  the  servants  by  whose  negli- 
gence he  was  injured  were  not  "fair 
hands,"  and  told  the  employer  that  he 
had  better  get  rid  of  them,  will  not  con- 
stitute evidence  sufficient  to  carry  the 
case  to  the  jury.  Sanders  v.  Etiican 
Phosphate  Co.  (1883)  19  S.  C.  510. 
Evidence  that  the  yard  master  of  one 
railroad  company,  who  was  short  a  man, 
employed  a  switchman  on  the  statement 
of  a  yard  master  of  another  company 
that  he  "had  one  that  he  was  done  with 
that  he  could  have,"  about  an  hour  be- 
fore an  accident  to  a  fellow  servant,  is 
insufficient  to  show  negligence  on  the 
part  of  the  company  in  hiring  him. 
Ohio  &  U.  R.  Co.  V.  Dunn  (1894)  138 
Ind.  18,  36  N.  E.  702.  Rehearing  denied 
in  (1894)  138  Ind.  28,  37  N.  E.  546.  A 
strong  expression  of  opinion  as  to  the 
unfitness  of  the  delinquent  servant,  ut- 
tered by  a  mere  fellow  servant  on  the 
day  following  the  accident,  is  not  com- 
petent evidence  on  that  point,  as  an  ad- 
mission binding  the  defendant.  Gatlin 
V.  Michigan  G.  R.  Go.  (1887)  66  Mich. 
358,  33  N.  W.  515. 

Compare  the   cases   cited  in  the  pre- 
qeding  section,  note  15, 
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it  is  always  a  question  for  the  jury  whether  the  retention  of  the  serv- 
ant was  negligent,  when  his  superior  has  reported  that  he  no  longer 
regards  him  as  competent.^ 

E.  Duty  to  employ  an  adequate  number  of  servants. 

204.  Generally. —  A  duty  of  the  master  which,  as  a  matter  of  logical 
arrangement,  it  seems  equally  appropriate  to  associate  either  with 
that  discussed  in  the  foregoing  sections,  or  with  that  of  conducting 
the  business  upon  a  safe  system  (see  chapter  sv.^  post),  is  the  duty  of 
employing  a  staff  of  servants  sufficiently  large  to  perform  the  work 
with  reasonable  safety  to  themselves.-'  The  fact  that  some  slight  in- 
convenience or  expense  will  be  caused  by  engaging  the  services  of  an- 
O'ther  employee  will  not  ecscuse  the  master  if  the  work  could  not  safely 
be  done  without  him.^ 

This  duty  being,  like  all  others,  continuous  in  its  quality  (see  chap- 
ter IX. J  ante),  the  master  is  bound  to  see  that  the  number  of  servants 
engaged  upon  the  work  in  hand  remains  sufficient  to  insure  the  reason- 
able safety  of  each  of  them.  This  principle  affects  him  vsrith  liability, 
not  only  where  he  allows  the  force  of  employees,  considered  as  a 
whole,  to  fall  below  the  proper  aggregate,  but  also  where  he  fails  to 
assign  an  adequate  number  of  men  to  each  particular  piece  of  work 
which  may  be  undertaken  from  time  to  time.^  His  obligation,  in 
this  point  of  view,  is  deemed  to  be  violated  if  he  conducts  his  business 

°  Morrow  v.   St.    Paul    City    B.    Co.  be  made  up  by  counting  in  the  fireman. 

(1898)   71  Minn.  326,  73  N.  W.  973.  Be  Meyer    (1896)    74  Fed.  881. 

^Flilce  V.  Boston  &  A.  B.  Go.    (1873)  '' Trainor  v.  Philadelphia  &  B.  B.  Co. 

53  N.  Y.   549,   13   Am.  Rep.   545;    Mad  (1890)    137  Pa.  148,  20  Atl.  632    (mas- 

Biver  &  L.  E.  B.  Co.  v.  Earlier   (1856)  ter  held  liable  where  the  plan  adopted 

5  Ohio  St.  541,  67  Am.  Dec.  312;  Burke  for  taking  down  a  pole  required  the  su- 

V.  Syracuse,  B.  &  N.  Y.  B.  Co.    (1893)  perintendence   of   a    competent    person, 

69  iiun,  21,  23  N.  Y.   Supp.  458;   Mc-  but  the   laborers   were   left  to   manage 

Mullen    V.    Missouri,    K.  &    T.    B.    Go.  for  themselves). 

(1895)     60    Mo.    App.    231;    Albertz   v.  =  In  an  action  resulting  from  a  eolli- 

Bache    (1890)    32  N.  Y.  S.  R.   1014,  10  sion,  due  to  the  fact  that  one    of    the 

N.  Y.  Supp.  639;  Jones  v.  Old  Domin-  trains  was   sent   out   with  two  instead 

ion  Cotton   Mills    (1886)    82  Va.     140;  of  three  brakemen,  it  is  not  error  to  re- 

Johnson  v.  Ashland  Water  Co.    (1888)  fuse  to  charge  that,  if  the  jury  believed 

71  Wis.  553,  37  N.  W.  823;  Texas  d  P.  that  the  third  brakeman  would  not  have 

B.  Go.  V.  Bociers  (1893)   6  C.  C.  A.  403,  been  at  his  post,  the  plaintiff  could  not 

13  U.  S.  App.  547,  57  Fed.  378;   Craig  recover.     It  cannot  be  assumed  that,  if 

V.  Chicago  <&  A.  B.  Co.    (1891)    54  Mo.  the  third  brakeman  had  been  sent,  he 

App.   523.     A  complaint    alleging    that  would  not  have  done  his  duty.     Booth 

the   injury   was  ca.used  by    the    inade-  v.  Boston  &  A.  B.  Co.   (1878)   73  N.  Y. 

quacy  of  the  number  of  men  employed  38,  29  Am.  Rep.  97.     See  also  Broun  v. 

is  not  demurrable.     Supple    v.    Agnew  Conrad   Seipp   Brewing   Go.    (1897)    72 

(1901)    191  111.  439,  61  N.  E.  392,  Re-  III.    App.    232     (servant   withdrawn   by 

versing   80   111.   App.    437.     A    ship    is  order  of  the  master,  while  the  work  was 

"seaworthy,"  as  regards  the  sufficiency  in  progress), 
pjE  her  crew,  if  the  rec[uired  number  pai> 
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on  a  system  which  ignores  the  physical  needs  of  his  employees  to 
such  an  extent  that  they  cannot  obtain  the  food  necessary  for  the  sup- 
port of  their  bodily  strength  without  absenting  themselves  from  their 
posts.*  In  its  application  to  cases  of  this  type,  the  doctrine  invades, 
to  some  extent,  a  domain  of  facts  in  which  it  is  apt  to  conflict  with 
that  which  declares  the  master  to  be  free  from  liability  for  injuries 
caused  by  conditions  arising  out  of  the  mere  details  of  the  work. 
See  chapter  xxxii.,  post.  So  far  as  the  movements  of  servants  may 
depend  upon  their  own  volition,  and  are  not  in  any  way  affected  by 
the  control  of  a  superior,  it  is  clear  that  there  can  be  no  recoveiy  on 
the  theory  that  the  number  of  servants  was  temporarily  inadequate 
at  the  time  and  place  where  the  injury  was  received,  unless  it  is  shown 
that  such  inadequacy  was  known,  actually  or  constructively,  to  the 
master  or  his  representative.^ 

In  a  purely  logical  point  of  view,  it  is  possible  to  refer  to  the  con- 
ception of  an  inadequacy  of  the  force  employed  in  the  cases  in  which 
the  negligence  alleged  is  the  failure  to  detail  a  servant  to  give  warn- 
ing of  the  approach  of  danger.  But,  for  the  purposes  of  classification, 
it  seems  preferable  to  treat  these  cases  as  exemplifying  a  breach  of  the 
duty  to  conduct  the  business  on  a  safe  system.  They  are  therefore 
collected  under  §§  209,  210,  post. 

A  situation  which,  in  its  practical  results  upon  the  servant's  safety, 
is  identical  with  that  produced  by  hiring  an  insufficient  number  of 
employees,  arises  when  an  employee  is  given  an  excessive  amount  of 
work  to  perform.  To  enable  him  to  recover  on  this  ground,  it  must 
be  shown  that  some  part  of  the  other  work  which  he  had  to  perform 
interfered  with  or  prevented  his  doing  something  which  he  might  and 
ought  to  have  done  to  prevent  the  accident  in  suit.* 

205.  Master's  performance  of  duty  primarily  a  question  for  the 
jury. —  Whether  the  master  has,  in  any  particular  instance,  fulfilled 
his  obligation  to  employ  a  sufficient  number  of  servants  is  primarily 

^Pennsylvania      Co.      v.      McCaffrey  'White  Y.  Sydney  &  L.  Coal  A  B.  Co. 

(1894)  139  Ind.  430,  29  L.  R.  A.  104,  (1893)  25  N.  S.  384.  Whether  a,  rail- 
38  N.  E.  67  (railway  time  table  ar-  way  company  is  negligent  in  employing 
ranged  so  as  to  produce  this  result).  no   more  than  one  watchman    to    look 

"  Parker  v.  New  York  &  N.  E.  B.  Co.  after  the   live  engines   in   a  yard,   and 

(1895)  18  R.  I.  773,  30  Atl.  849  (mere  prevent  them  from  being  tampered  with, 
fact  that  a  substitute  did  not  remain  is  a  question  for  the  jury,  where  the 
at  a  switch  continuously  during  the  watchman  has  also  to  perform  the  du- 
temporary  absence  of  the  regular  ties  of  a.  wiper.  Southern  P.  Co.  v. 
switchman  cannot  properly  be  con-  Lafferty  (1893)  6  C.  C.  A.  474,  15  U.  S. 
strued  by  the  jury  as  an  implied  no-  App.  193,  57  Fed.  Rep.  537  (two  en- 
tice to  the  company  that  said  switch  gines  got  out  on  main  track  in  some 
was  unattended).  unexplained  manner). 
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a  question  of  fact,  to  be  determined  by  the  jury.^  But  a  finding  of 
negligence  in  this  regard  is  not  warrantable  where  there  is  nothing 
to  show  that  the  accident  was  one  which  should  have  been  antici- 
pated.^ 

The  fact  that  the  number  of  servants  was  smaller  than  usual  on  the 
occasion  when  the  accident  occurred  is  one  which  tells  with  especial 
force  against  the  master.*  But  evidence  to  that  effect  will  not  es- 
tablish negligence,  where  it  appears  that  the  safety  of  the  other  serv- 
ants is  sufficiently  secured  by  the  methods  actually  adopted  in  the  per- 
formance of  the  work.* 

It  has  been  held  that  an  action  cannot  be  maintained  where  there 
is  no  evidence  of  a  general  usage  to  engage  a  servant  to  perform  the 


•■Supple  V.  Agnew  (1901)  191  111. 
439,  61  N.  E.  392,  Reversing  (1898)  80 
111.  App.  437.  A  railroad  company  is 
not,  as  a  matter  of  law,  free  from  negli- 
gence in  having  only  one  brakeman  to 
control  ten  loaded  cars  in  descending  a 
grade  to  a  place  where  they  are  to  be 
coupled  to  a  stationary  car.  Georgia 
P.  B.  Co.  V.  Propst  (1889)  90  Ala.  1,  7 
So.  635.  An  instruction  is  too  broad 
which  declares  that  a  railroad  company 
is  negligent,  as  a  matter  of  law,  towards 
the  employees  operating  a  freight  train, 
in  failing  to  furnish  a,  conductor,  where 
a  passenger  coach  is  attached.  Means 
V.  Carolina  G.  R.  Go.  (1898)  122  N.  C. 
990,  29  S.  E.  939.  On  the  second  and 
third  appeals  of  this  case  recovery  was 
allowed  on  the  ground  that  the  train 
in  question  was  actually  a,  regular  pas- 
senger train,  and  not  merely  a  freight 
train  which  picked  up  passengers  now 
and  then.  (1899)  124  N.  C.  574,  45 
L.  R.  A.  164,  32  N.  E.  960,  and  (1900) 
126  N.  C.  424,  35  S.  E.  813. 

Verdicts  have  been  upheld  which  were 
based  on  the  theory  that  a  railway  com- 
pany is  bound  to  see  that  a  derrick 
provided  for  the  use  of  shippers,  the 
arm  of  which  is  liable,  when  not  fas- 
tened, to  swing  out  over  the  track,  and 
so  endanger  trainmen,  is  placed  under 
the  charge  of  a  competent  servant,  so 
that  it  may  be  kept  properly  fastened 
when  not  in  use.  {Gates  v.  Chicago,  M. 
&  St.  P.  S.  Go.  [1892]  2  S.  D.  422,  50 
N.  W.  907 )  ;  and  that  a  railway  com- 
pany must  keep  enough  trackmen,  not 
only  to  supervise  the  line  under  ordi- 
nary circumstances,  but  also  for  extra- 
ordinary occasions,  as  after  a  rainstorm, 
when  it  needs  a  more  minute  inspection. 
(Hardy  v.  Carolina  C.  B.  Co.  [1877]  78 
N.  C.  3). 


'No  obligation  on  the  part  of  a  rail- 
way company  to  keep  an  agent  at  a  flag 
station  where  there  is  an  unblocked  sid- 
ing can  be  predicated,  in  the  absence  of 
evidence  that  the  track  is  in  such  a  con- 
dition that  there  is  danger  that  cars 
may  escape  onto  the  main  line.  Hewitt 
V.  Flint  &  P.  U.  B.  Co.  (1887)  67  Mich. 
61,  34  N.  W.  659.  The  owner  of  a 
steamer,  tied  up  for  the  winter,  is  not 
bound  to  keep  a  night  watchman  on 
board,  to  lessen  the  risk  of  injury  from 
fire  to  which  members  of  the  crew,  who 
are  sleeping  on  board,  are  exposed. 
Lang  v.  H.  W.  'Williams  Transp.  Line 
(1898)    119  Mich.  80,  77  N.  W.  633. 

'  South  West  Improv.  Co.  v.  Smith 
(1888)  85  Va.  306,  7  S.  E.  365  (verdict 
for  plaintiff  proper,  where  loaded  coal 
cars  in  a  mine  got  beyond  control,  ow- 
ing to  there  being  only  one  brakeman 
on  duty,  instead  of  two,  as  was  usual)  ; 
Thorpe  v.  Missouri  P.  B.  Go.  (1886) 
89  Mo.  650,  58  Am.  Rep.  120,  2  S.  W.  3 
(verdict  for  plaintiff  proper,  where  the 
switching  creWj  of  which  he  was  one, 
was  smaller  than  usual,  and  he  was  in- 
jured while  coupling  cars,  owing  to  the 
fact  that  his  signals  to  the  engineer 
were  not  transmitted)  ;  Stoddard  v.  St. 
Louis,  K.  G.  &  N.  B.'Co.  (1877)  65  Mo. 
515  (not  error  to  refuse  to  direct  a 
verdict  for  the  defendant,  where  the 
master's  representative  had  been  noti- 
fied that  one  of  the  regular  hands  was 
too  sick  to  attend  to  his  duties,  and  no 
substitute  was  provided). 

'Gulf,  G.  &  8.  F.  B.  Go.  v.  Gompton 
(1890)  75  Tex.  667,  13  S.  W.  667  (com- 
pany broke  custom  of  sending  out  water 
trains  equipped  with  a  conductor). 
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functions  in  qi^estion  f  and  that  the  master  cannot  be  held  liable  on 
the  ground  that,  although  the  customary  number  of  servants  was 
engaged  on  the  work  to  be  done,  use  might  have  been  made  of  an  ad- 
ditional servant  on  the  occasion  when  the  accident  occurred,  with  the 
possible  result  of  preventing  it.®  But  the  controlling  significance 
thus  ascribed  to  usage  is  not  conceded  in  all  jurisdictions.  See  §  50, 
ante. 

°  The  absence  of  such  evidence  was  °  Relyea  v.  Kansas  City,  Ft.  8.  &  G. 
one  of  the  grounds  of  the  decision  in  R.  Go.  (1892)  112  Mo.  86,  18  L.  R.  A. 
Lang  v.  Williams  Transp.  Line  (1898)  817,  20  S.  W.  480  (rear  collision  of  two 
119  Mich.  80,  77  N.  W.  633,  cited  in  freight  trains  equipped  with  the  cus- 
note  2,  supra,  tomary  number  of  brakemen). 


CHAPTEE  XIV. 

DUTY  OF  THE  MASTER  WITH  REGARD  TO  ANIMALS. 

As  to  animals,  considered  as  a  part  of  the  master's  "plant,"  as  that 
word  is  used  in  the  employer's  liability  acts,  see  chapter  xxxvii.^ 
post. 

206.  Nature  of  duty  explained.— It  is  well  settled  that  a  servant  may 
recover  for  injuries  caused  by  an  animal  which  the  master  uses  as  a 
part  of  his  industrial  appliances,  or  keeps  on  the  premises  for  other 
purposes,  if  it  is  vicious,  or  in  some  other  way  dangerous  to  persons 
doing  work  by  its  agency,  or  in  its  neighborhood,  and  the  master  was, 
or  ought  to  have  been,  aware  of  its  bad  qualities.-' 

Wherever  the  animal  is  used  as  an  industrial  appliance,  the  ne- 
cessity of  proving  the  master's  knowledge  may  be  regarded  as  being 
simply  an  application  of  the  general  principle  discussed  in  chapter  x. 
But  in  other  instances  the  requirement  may  be  viewed  either  from  this 
standpoint,  or  with  reference  to  the  old  rule  of  the  common  law  that 
the  scienter  of  the  ovmer  of  a  vicious  or  mischievous  animal  is  the 
gist  of  an  action  against  him  for  any  injuries  which  it  may  inflict 
upon  persons  or  property.^ 

A  specific  and  independent  cause  of  action  may  be  predicated  of  the 

'  This  Tule  was  applied  in  the  case  of  [1887]  15  So.  Sess.  Cas.  4th  series,  178)  ; 
a  vicious  dog  {Farley  v.  Picard  [1894]  bolting  horses  (Moffatt  v.  Bateman 
78  Hun,  560,  29  N.  Y.  Supp.  802)  ;  a,  vi-  [1869]  L.  R.  3  P.  C.  115,  22  L.  T.  N.  S. 
cious  horse  {Knicherhoclcer  Ice  Go.  v.  140,  6  Moore  P.  C.  C.  N.  S.  369);  un- 
Finn  [1897]  25  C.  C.  A.  579,  51  U.  S.  trained  horses  (Wilson  v.  Boyle  [1889] 
App.  256,  80  Fed.  483;  Bessemer  Land  17  Sc.  Sess.  Cas.  4th  series,  62).  An 
d  Improv.  Go.  v.  Dubose  [1899]  125  Ala.  averment  that  the  master  continued  to 
442,  28  So.  380;  Leigh  v.  Omaha  Street  use  a  horse  which  he  knew  to  be  unfit 
R.  Co.  [1893]  36  Neb.  131,  54  N.  W.  134;  for  the  work  is  sufficient  to  take  the 
George  H.  Hammond  Co.  v.  Johnson  ease  to  the  jury.  Crichton  v.  Keir 
[1893]  38  Neb.  244,  56  N.  W.  967;  Green  (1863)  1  Se.  Sess.  Cas.  4th  series,  407. 
&  C.  Street  Pass.  R.  Co.  v.  Bresmer  'See  1  Beven,  Neg.  p.  633;  Shearm. 
[1881]  97  Pa.  103;  Gray  v.  Germania  &  Redf.  Neg.  §  628.  This  rule,  and  not 
Gas  Coal  Go.  [1894]  164  Pa.  508,  30  Atl.  the  general  principle  mentioned  in  the 
397;  Cooper  v.  Portner  Brewing  Co.  text,  was  the  basis  of  the  decision  in 
[1901]  112  Ga.  894,  38  S.  E.  91;  Martin  Clark  v.  Armstrong  (1862)  24  Sc.  Sess. 
V.  Wrought  Iron  Range  Go.  [1893]  4  Cas.  2d  series,  1315  (farmer  not  bound 
Tex.  Civ.  App.  185,  23  S.  W.  387 ;  Wil-  to  keep  a  bull  confined  and  shut  up,  on 
son  V.  Sioux  Gonsol.  Min.  Go.  [1898]  16  the  chance  that  it  may  injure  one  of 
Utah,  392,  52  Pac.  626;  Fraser  v.  Hood  the  farm  servants). 
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failure  of  the  master  to  warn  the  servant  of  the  unsafe  character  of  an 
animal.^     See  chapter  xvi.^  post. 

As  in  the  case  of  other  appliances,  the  servant's  knowledge  of  the 
danger  to  which  he  is  exposed  by  an  ajiimal  is,  in  most  jurisdictions, 
deemed  to  be  conclusive  proof  that  he  assumed  the  resulting  risk.* 
See  chapter  xvii.^  post. 

As  to  the  duty  to  adopt  a  safe  system,  in  so  far  as  it  relates  to  the 
duty  of  inspection,  see  chapter  xi.^  ante. 

As  to  the  employment  of  a  sufficient  number  of  servants,  see  chap- 
ter xiii.^  ante. 

As  to  the  evidential  significance  of  the  master's  violation  of  or  com- 
pliance with  one  of  his  own  rules,  see  §  16,  ante. 

As  to  the  non-delegable  quality  of  the  duty  of  making  an  enforc- 
ing rules,  see  chapter  xxxi.,  post. 

°  Bowm,an  v.  Texas  Brewing  Co.  deer  and  elk  are  kept  in  the  inclosure  in 
(1897)  17  Tex.  Civ.  App.  446,  43  S.  W.  which  he  is  to  do  his  work.  Bormann 
808.  V.   Milwaukee    (1896)    9J   Wis.   522,   33 

*As,  where  an  employee  knows  that  L.  E.  A.  652,  67  N.  W.  924. 


CHAPTEE  XV. 

DUTY  OF  THE  MASTER  TO   CONDUCT  THE  BUSINESS  UPON  A  SAFE 

SYSTEM. 

A.  Duty  considered  without  eefeeence  to  formal  rules. 

207.  Master  bound  to  see  that  the  instrumentalities  are  properly  used. 

208.  Application  of  this  doctrine  in  specific  eases. 

209.  Duty  to  warn  «.  servant  in  regard  to  transitory  and  sporadic  dangers. 
209a.  Limits  of  this  duty. 

B.  Duty  to  formulate  rules  defining  the  manner  in  which  the  work  is  to 

BE   DONE. 

210.  Generally. 

211.  Limits  of  the  duty  to  promulgate  rules, 

212.  Relation  of  this  duty  to  that  of  instruction. 

213.  Common  usage  as  a  test  of  the  performance  of  the  duty. 
213a.  Habitual  practice;  how  far  a  legal  substitute  for  a  rule. 
213b.  Duty  to  bring  the  rules  to  the  notice  of  the  servant. 

214.  Duty  to  enforce  the  rules  promulgated. 

215.  Construction  and  meaning  of  rules. 

216.  Rules  prescribed  must  be  definite  and  intelligible. 

C.  Performance  of  the  duty  in  specific  cases. 

217.  Operation  of  trains  considered  with  reference  to  the  safety  of  train 

crews. 
a.  Generally. 
6.  Rules  as  to  the  meeting  of  trains. 

c.  Rules  as  to  notifying  the  erews  of  regular  trains  regarding  the 

position  of  other  trains  of  the  same  class. 

d.  Rules  as  to  the  operation  of  trains  not  provided  for  in  the 

regular  time  tables. 

218.  — of  employees  engaged  in  track  work. 

219.  — of  car  repairers. 

220.  —  of  employees  vi^orking  in  yards. 

221.  Automatic  and  unauthorized  movements  of  cars. 

222.  Track  repairing  as  It  afl'ects  the  safe  operation  of  trains. 

223.  Loading  of  cars. 

224.  Work  in  concerns  other  than  railways. 

D.  When  a  rule  is  binding  upon  a  servant. 

225.  Introductory  statement. 

226.  No  rule  deemed  to  be  binding  unless  it  is  brought  to  the  knowledge  of 

the  servant. 

227.  When  a  servant  is  deemed  to  have  knowledge  of  a  rule. 

228.  Reasonableness. 

229.  Rules  making  servants  the  insurers  of  their  own  safety. 

230.  Rules  requiring  the  servant  to  examine  the  appliances  used  by  him, 

442 


!  yae  language  oi  an  eminent  Jingiisn  juage  m  a  noxea 
^sponsible  to  his  workmen  for  personal  injuries  occa- 
ective  system  of  using  machinery,  than  for  injuries 
act  in  the  machinery  itself,"  or,  in  other  words,  that 
ponsible,  in  point  of  law,  not  only  for  a  defect  on  his 
ig  good  and  sufficient  apparatus,  but  also  for  his  fail- 
le apparatus  is  properly  used."^ 
)mplaint  is  not  demurrable  where  the  unsafety  of  the 
I  as  the  cause  of  the  injury.^    ISTor  should  a  verdict  be 


in  Smith  y.  Baker 
153,  60  L.  J.  Q.  B.  N. 
3.  467,  40  Week.  Rep. 
■eferring  to  the  opin- 
isford  in  BartonsMU 
e  (1858)  3  Maeq.  H. 
-.  N.  S.  773,  and  of 
in  Weems  v.  Mathie- 
:q.  H.  L.  Cas.  226. 
ime  that  these  last- 
eoided,  the  court  of 
a  like  principle  in 
d  Y.  R.  Co.  (1858) 
!,  27  L.  .J.  Exch.  N. 
3.  364.     But  in  this 


case  the  injured  servant  was  not  in  the 
employ  of  the  defendant.  An  employer 
is  bound  "so  to  carry  on  his  operations 
as  not  to  subject  those  employed  by 
him  to  unnecessary  risk."  Smith  v. 
Baker  [1891]  A.  0.  325,  362,  60  L.  J.  Q. 
B.  N.  S.  683,  65  L.  T.  N.  S.  467,  40 
Week.  Eep.  392,  55  J.  P.  660,  per  Lord 
Herschell;  WiHioms  v.  Birmingham 
Battery  &  Metal  Go.  [1899]  2  Q.  B.  338, 
68  L.  J.  Q.  B.  N.  S.  918. 

'Reagan  v.  St.  Louis,  K.  &  N.  W.  R. 
Co.  (1887)  93  Mo.  348,  6  S.  W.  371; 
Snyder  v.  Cleveland,  C.  G.  &  St.  L.  R: 
Co.    (1899)    60  Ohio  St.  487,  54  N.  B. 
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directed  for  the  defendant  on  tlie  ground  that  the  injiiry  was  caused 
by  a  fellow  servant's  negligence,  where  such  unsafety  is  one  of  the 
grounds  of  recovery  relied  upon,  and  the  charge  is  supported  by  evi- 
dence.^ 

As  already  observed  in  §  9,  ante,  the  scope  of  the  duty  now  under 
^e^'iew  is  very  considerably  restricted  by  the  operation  of  the  doc- 
trine of  common  employment,  a  result  which  follows  naturally  and 
unavoidably  from  the  fact  that  the  persons  who  use  the  instrumental- 
iti«!,  or  direct  them  to  be  used  in  certain  ways,  are  themselves  almost 
invariably  employees.  In  fact,  it  may  be  laid  down  broadly  that,  ex- 
cept in  those  instances  where  the  master  himself  supervises  the  work 
(see  §  10,  ante),  or  the  method  under  discussion  was  put  into  opera- 
tion with  his  direct  sanction,  the  first  stage  in  the  investigation  of  a 
servant's  right  to  recover  on  tlie  ground  of  the  imperfection  of  the 
system  of  work  must  always  be  the  establishment  of  either  of  two 
conclusions,  viz.:  (1)  That  the  performance  of  a  non-delegable  duty 
was  involved;  or  (2)  that  the  employee  who  made  the  arrangements 
alleged  to  be  negligent  was  a  vice  priiicipal  by  virtue  of  his  official 
position. 

If  there  is  any  evidence  which  tends  to  show  that  the  system  of  work 
adopted  by  the  defendant  was  an  improper  one,  it  is  error  to  dismiss 
the  action.* 

ISTegligenee  cannot  be  predicated  of  the  mere  fact  that  a  master 
has  permitted  his  servants  to  put  an  appliance,  more  or  less  fre- 

475;    Mapdonald     v.    Udson    Coal     Go.  train    running    with    unusual    rapidity 

(1896)   23  Se.  Sess.  Cas.  4th  series,  504.  while  racing  with  another). 
In  Reed  v.  Northeastern  R.  Go.    (1891)        '  Fairiceather  v.   Owen    Sound    Stone 

37  S.  C.  42,  16  S.  E.  289,  a  complaint  Quarry   Go.    (1895)    26   Ont.   Rep.    604. 

was  held   not  to   be   demurrable  which  There  it  was  held  that  there  could  be  no 

alleged  that  the  plaintiff's  decedent  was  recovery  in  so  far  as  the  plaintiff's  claim 

killed  owing  to  the  fact  that  the  defend-  rested  on  the  fact  that  he  had  suffered 

ant  had  left  open  the  switches  leading  injury    through    the    negligence   of   the 

to  a  "Y"  line  and  spur,  and  that  a  train  company's  manager;  but  it  was  deemed 

was    consequently  derailed.     The    basis  necessary  to  send  back  the  case  for  a 

of  the  decision  apparently  is  that  the  new  trial,  for  the  reason  that  the  jury 

averments    did     not     necessarily    imply  had  not  been  asked  to  consider  certain 

that  the  condition  of  the  switches  was  testimony  which  was  to  the  effect  that 

due  to  the  negligence  of  a  fellow  serv-  the  manner  of  working  was  to  take  the 

ant.  tamps  out  of  the  charged  holes  which 

'  McKillop   V.    North   British   R.    Go.  failed  to  explode;  that  a  dangerous  tool, 

(1896)    23    Sc.    Sess.    Cas.    4th    series,  or  one  not  sufficiently  guarded,  was  in 

768;    Gibson  v.   Nimmo    (1895)    22   Sc.  use  for  this  purpose;  and  that  the  plant 

Sess.  Cas.  4th  series,  491.     A  nonsuit  is  was   furnished  by  the  directors  of  the 

improper  where,  so  far  as  appears,  the  company.     The    court    considered    that 

act  of  the  fellow  servant  which  caused  the  manner  of  working  the  quarry  ought 

the  injury  may  have  been  authorized  by  to  be  known  to  the  defendant  corpora- 

the  rules  of  the  defendant.     Dick  v.  In-  tion,  and  that  thoy  should  be  answer- 

dianapolis,   C.   &  L.   R.   Go.    (1882)    38  able  if  the  system  is  dangerous  or  neg- 

Ohio  St.   389    (section  hand  struck  by  ligently  conducted. 
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quently,  to  a  use  for  which  it  -was  not  intended."  Such  a  situation  is, 
however,  \'iewed  somewhat  differently  if  the  conduct  of  the  servants 
amounted  to  an  infraction  of  an  express  rule.  See  §  232,  post. 

208.  Application  of  this  doctrine  in  specific  cases. —  JSTegligence  in 
respect  to  the  system  upon  which  the  master's  husiness  is  conducted 
is  imputable  where  a  servant  is  given  more  work  than  he  can  perform 
efficiently;^  where  the  space  in  which  a  servant  is  required  to  per- 
form a  duty  is  not  sufficiently  large  for  the  work  to  be  done  f  where 
an  instrumentality  is  put  to  uses  to  which  it  is  not  adapted  f  where 
the  methods  adopted  for  getting  heavy  objects  on  to  or  off  of  railway 
cars  and  other  vehicles  are  dangerous;*  where  the  methods  of  hand- 
ling the  cargoes  of  vessels  expose  the  servants  to  undue  perils  f  where 
no  proper  precautions  are  taken  to  protect  car  repairers;"  or  where 
railway  rolling  stock  is  moved  in  such  a  way  as  to  expose  employees  to 
unnecessary  risk.'' 

"After  laying  down  the  rule  that  it  On  the  other  hand,  it  has  been  held  that 
was  no  part  of  the  defendant's  obliga-  negligence  cannot  be  inferred  where  the 
tion  to  furnish  an  appliance  which  method  adopted  for  loading  rails  on 
should  be  safe  for  any  illegitimate  use,  flat  ears  was  for  the  men  to  lift  a  rail, 
the  court  remarked :  "We  know  of  no  walk  with  it  to  a  car,  and,  when  they 
principle  which  imputes  negligence  to  reached  the  car,  to  line  up,  and  at  the 
an  employer  under  such  circumstances,  word  of  command  throw  it,  by  a  com- 
merely  because  he  permits  his  workmen  bined  effort,  on  the  car.  Coyne  v.  Un- 
to relax  his  regulations  or  disregard  his  ion  P.  R.  Go.  (1889)  133  U.  S.  370,  33 
general  instructions  or  advice,  when  L.  ed.  651,  10  Sup.  Ct.  Rep.  382. 
they  choose  to  do  so  for  their  own  con-  '  A  steamboat  which  attempts  to  de- 
venience,  and  with  knowledge  of  the  liver  freight  without  mooring,  when 
risk."  The  Persian  Monarch  (1893)  5  certain  danger  to  the  crew  is  necessa- 
C.  C.  A.  117,  14  U.  S.  App.  158,  55  Fed.  rily  involved,  is  liable  for  the  drowning 
333.  of    an    employee    by    falling    from    the 

'  See  §  204,  note  5,  ante.  stage  plank  on  its  withdrawal  from  the 

'Cole  Bros.  v.  Wood  (1894)  11  Ind.  shore,  made  necessary  to  save  her 
App.  37,  36  N".  E.  1074.  smokestacks,  while  such  employee  is  ac- 

'  As,  where  a  traveling  crane  is  used   tually    crossing    the    plank.     Cheatham 
to  tear  up  the  rails  of  an  old  line  of   v.  Bed  River  Line   (1893)    56  Fed.  248. 
railway.     Welsh  v.  Moir   (1885)    12  Sc.    See  also  §  209,  notes  3  and  4,  post. 
Sess.  Cas.  4th  series,  590.     See  also  §§        » In  St.  Louis,  A.  &  T.  R.  Co.  v.  Trip- 
26-28,  ante.  lett    (1891)    54  Ark.   289,   11   L.   R.  A. 

*A  foreman  of  a  section  gang  en-  773,  15  S.  W.  831,  16  S.  W.  266,  the 
gaged  in  loading  ties  upon  cars  is  un-  court,  alluding  to  the  fact  that  one  of 
der  the  duty  to  adopt  some  extra  pre-  the  precautions  taken  by  some  of  the 
caution  to  guard  against  accident  to  a  railroad  companies  is  to  place  locks 
subordinate  placed  in  a  car  in  such  a  upon  the  switches,  said  that,  if  the  de- 
position that  at  times  he  cannot  see  fendant  had  adopted  that  precaution, 
what  is  being  done  by  those  throwing  no  question  could  presumably  have  been 
the  ties  over  the  side  of  the  car.  Clay-  raised  as  to  its  sufficiency.  See  also  §§ 
laugh  v.  Kansas  City,  Ft.  8.  d  M.  R.   209,  219,  post. 

Co.  (1894)  56  Mo.  App.  630.  In  South-  'A  railway  company  which  permits 
em  Kansas  R.  Co.  v.  Moore  (1892)  49  its  tracks  to  become  unsafe  should  be 
Kan.  616,  31  Pac.  138,  a  servant  was  al-  held  to  an  increased  responsibility  for 
lowed  to  recover  on  the  theory  that  the  manner  in  which  its  trains  are  run 
some  special  appliances  ought  to  be  fur-  over  such  tracks.  Wilson  v.  Louisiana 
nished,  for  the  purpose  of  facilitating  &  N.  W.  R.  Co.  (1899)  51' La.  Ann. 
the  work  of  loading  rails  on  fiat  cars.    1133,  25  So.  961,     Negligence  is  infef- 
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Culpability  is  also  inferable  where  there  are  no  proper  arrange- 
ments for  guarding  stationary  locomotives,  so  as  to  prevent  them  from 

able  where,  by  the  arrangements  of  a  (1882)  11  Daly,  122  and  Campbell  v. 
railway  company,  train  hands  were  re-  Pennsylvania  R.  Co.  (1887;  Pa.)  2  Atl. 
quired  to  run  ears  along  a  trestle  until  489,  where  employees  were  denied  re- 
they  came  very  close  to  a  place  where  it  covery  on  the  ground  that  they  were 
ceased  to  be  safe,  there  being  nothing  to  aware  of  the  manner  in  which  the  com- 
indicate  the  point  at  which  the  defective  pany  was  accustomed  to  do  the  shunt- 
part  began.     Paulmier  v.   Erie  R.   Co.  ing  of  its  cars  in  its  yards.     Whether 

(1870)  34  N.  J.  L.  151.  An  elevated  a  railroad  company  was  guilty  of  neg- 
street  railroad  company  is  not  liable  for  ligence  toward  an  employee  killed  by  be- 
injuries  resulting  in  the  death  of  a  ing  run  over  by  a  train  is  for  the  jury, 
workman  employed  on  the  track,  mere-  where  he  was  crossing  one  of  six  par- 
ly because  it  allowed  trains  to  closely  allel  tracks  in  the  course  of  his  employ- 
follow  one  another.     Bruen  v.  Vhlmann  ment  at  the  time  of  the  accident,  and 

(1899)  40  App.  Div.  620,  60  N.  Y.  by  reason  of  frequent  passing  of  trains 
Supp.  222,  denying  rehearing  (1898)  30  and  the  large  number  of  men  employed 
App.  Div.  453,  51  N.  Y.  Supp.  958.  the  work  was  extremely  hazardous,  and 
Where  men  are  at  work  in  foggy  weath-  the  foreman  undertook  to  direct  the 
er  on  a  trestle  over  which  trains  are  run  time  of  crossing  the  tracks,  and  there  is 
at  intervals,  the  company  is  bound  to  evidence  that  the  train  approached 
take  such  precautions  as  are  proper  in  noiselessly,  and,  owing  to  a  storm  and 
view  of  the  atmospheric  conditions.  In-  the  darkness,  was  observable  only  a  few 
ter-State  Consol.  Rapid  Transit  R.  Co.  car  lengths,  and  even  at  that  distance 
V.  Fox  (1889)  41  Kan.  715,  21  Pac.  it  could  not  be  ascertained  whether  it 
797.  V\Tiether  the  custom  of  pushing  was  moving  or  not.  Illinois  C.  R.  Co. 
flat  cars  ahead  of  the  engine  is  negli-  v.  Gilbert  (1895)  157  111.  354,  41  N.  E. 
gent  is  a  question  for  the  jviry.  For-  724.  It  is  a  high  degree  of  negligence 
dyce  V.  Lowman  (1893)  57  Ark.  160,  20  toward  an  employee  required  to  trav- 
S.  W.  1090.  A  railroad  company  can-  erse  the  traek  in  the  nighttime,  to  run 
not  be  found  guilty  of  negligence  to-  a  train  without  a  headlight  on  a  dark 
ward  an  employee  killed  on  its  track,  night.  Baltimore  &  0.  8.  W.  R.  Co.  v. 
for  the  reason  that,  in  a,  yard  where  Alsop  (1898)  176  111.  471,  52  N.  E.  253, 
trains  are  moving  almost  constantly,  it  732,  Affirming  (1897)  71  111.  App.  54. 
starts  a  train  while  a  dense  smoke  has  Where  an  employee  who  was  engaged  in 
settled  down  on  the  track  from  the  loco-  coupling  cars,  after  they  had  been 
motive  of  another  train.  Moore  v.  weighed,  while  in  motion,  as  they  were 
Great  Northern  R.  Co.  (1897)  67  Minn,  kicked  one  by  one,  while  loaded,  over 
394,  69  N.  W.  1103.  It  is  not  negli-  scales,  was  injured  in  consequence  of 
gence,  as  a  matter  of  law,  for  a  railway  failing  to  get  out  of  the  way  of  one 
company  to  permit  its  cars  to  run  un-  which  he  alleges  was  coming  faster  than 
attended  in  its  yard,  though  it  would  usual,  the  mere  fact  that  it  was  moving 
probably  be  otherwise  if  moving  cars  at  more  than  the  usual  rate  of  speed, 
were  left  without  some  one  to  control  with  no  other  proof  of  negligence  ex- 
them,  in  places  where  the  public  were  cept  his  assertion  that  the  cars  could 
allowed  to  be  on  the  tracks.  Kelley  v.  have  been  sent  over  the  scales  at  a 
Chicago,  M.  &  St.  P.  R.  Co.  (1881)  53  lower  rate  of  speed,  is  not  sufficient  to 
Wis.  74,  9  N.  W.  816.  It  is  not  negli-  show  negligence  on  the  part  of  the  com- 
gence,  as  a  matter  of  law,  to  shunt  cars  pany,  where  he  testifies  that  twice  be- 
by  kicking  them  backward  by  an  en-  fore  they  had  come  as  fast  as  this  one, 
gine,  unattended  by  a  brakeman  or  and  he  had  refused  to  make  the  coup- 
lookout,  in  a  yard  where  trains  are  be-  ling.  Woods  v.  St.  Paul  d  D.  R.  Go. 
ing  made  up.  SchaiUe  v.  Lake  Shore  (1888)  39  Minn.  435,  40  N.  W.  510. 
d  M.  S.  R.  Go.  (1893)  97  Mich.  318,  21  On  the  ground  of  compliance  with  com- 
L.  R.  A.  660,  56  N.  W.  565.  The  ground  mon  usage  it  has  been  held  that  it  is 
of  the  decision  was  that  the  trial  judge  not  negligent  to  make  flying  switches. 
had,  in  his  charge,  improperly  ignored  Hunt  v.  Hurd  (1900)  39  C.  C.  A.  226, 
the  element  of  the  servant's  knowledge  98  Fed.  683 ;  Gorman  v.  Minneapolis  & 
of  the  risk  caused  by  this  system  of  St.  L.  R.  Co.  (1889)  78  Iowa,  509,  43 
shunting.  The  authorities  followed  were  N.  W.  303.  For  the  same  reason  there 
Murphy  V,  'Nev  Tork  0.  d  B-  R-  R-  Oq-  is   no   negligence    in    starting   a   train 
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being  put  into  motion  by  tbe  careless  or  wilful  act  of  strangers;* 
where  a  siding  is  constructed  on  an  inclined  plane,  without  special 
precautions  to  prevent  the  escape  of  rolling  stock  on  to  the  main  line  f 
where  a  switch  Avhich  it  is  the  company's  duty  to  keep  closed  is  left 
open;^"  where  workmen  are  not  properly  protected  from  dangers  to 
be  anticipated  from  the  ordinary  movements  of  vehicles  in  the  pub- 
lic streets  ;^^  where  no  proper  measures  are  taken  to  prevent  a  danger- 
ous current  of  electricity  from  being  sent  over  a  wire  at  a  time  of  tlie 
day  when  lamps  are  customarily  trimmed  ;^^  where  workmen  are 
not  protected  from  heavy  fragments  of  metal  which  are  apt  to  be 
caught  up  by  a  large  cogwheel  and  thrown  about  the  room  in  which 
they  are  engaged;^*  where  the  arrangement  of  the  plant  is  such 
that  servants  handling  explosives  are  exposed  to  unnecessary  dan- 
gers;^* where  proper  supervision  is  not  exercised,  with  a  view  to 


without  a  snow  plough  and  two  engines 
to  force  a  passage  through  a  snow  drift. 
Bryant  v.  Burlington,  0.  R.  &  N.  B.  Go. 
(1885)  66  Iowa,  305,  55  Am.  Rep.  275, 
23  N.  W.  678.  It  is  not  negligence  to 
subject  the  couplings  of  cars  to  the  ad- 
ditional strain  caused  by  the  use  of  two 
engines  to  draw  the  train.  Hawk  v. 
Pennsylvania  R.  Go.  (Pa.  1887)  9  Cent. 
Rep.  786,  11  Atl.  459  (plaintiff's  con- 
tention was  that  one  of  the  engines 
should  have  been  used  as  a  "pusher"). 
Backing  a  gravel  train  when  a  road  is 
under  construction  is  not  negligence. 
Garr  v.  'North  River  Gonstr.  Co.  (1888) 
48  Hun,  266.  Compare  §  29,  ante. 
Whether  or  not  a  company  is  negligent 
in  failing  to  designate,  by  a  clearing 
post  or  otherwise,  the  distance  at  which 
cars  on  the  repair  track  should  be 
placed  from  the  lead  track,  and  so  lia- 
ble to  a  car  repairer  injured  by  reason 
of  the  tender  of  a  passing  engine  on 
the  lead  track  striking  a  car  on  the  re- 
pair track,  is  for  the  jury,  where  there 
is  evidence  that  a  point  of  safety  could 
have  been  designated.  Gumpston  v. 
Texas  &  P.  R.  Go.  (1895;  Tex.  Civ. 
App.)  33  S.  W.  737;  former  appeal 
(1893)  4  Tex.  Civ.  App.  25,  23  S.  W. 
47.  In  McDonald  v.  Chicago,  St.  P.  M. 
i£  0.  R.  Go.  (1889)  41  Minn.  439,  43  N. 
W.  380,  it  was  held  to  be  negligence  as 
regards  an  experienced  servant  to  adopt 
the  method  of  turning  an  engine  upon  a 
turntable  by  means  of  another  engine, 
the  force  being  applied  by  a  stick  ex- 
tending between  them.  Other  cases  in- 
volving situations  similar  to  those  pre- 
sented in  the  above  note  will  be  found 
jn  II  209,  217-220,  post. 


'Southern  P.  Co.  v.  Lafferty  (1893) 
6  0.  C.  A.  474,  15  U.  S.  App.  193,  57 
Fed.  536.     Compare  §  221,  post. 

'  In  Galveston,  H.  &  8.  A.  R.  Go.  v. 
OrosJcell  (1894)  6  Tex.  Civ.  App.  160, 
25  S.  W.  486,  the  precaution  suggested 
was  the  use  of  a  stub  switch,  so  con- 
structed that  it  would  cause  loose  cars 
to  run  off  a  side  track  before  reaching 
the  main  track.     Compare  §  221,  post. 

"International  &  0.  N.  R.  Go.  v. 
Johnson  (1900)  23  Tex.  Civ.  App.  160, 
55  S.  W.  772. 

"  Where  a  wagon  of  a  third  person 
runs  against  a  guy  rope  stretching  from 
a  structure  upon  which  work  is  being 
done  at  night,  and  thereby  causes  a 
servant  engaged  in  that  work  to  fall  to 
the  ground,  his  master  may  be  found  li- 
able for  the  reason  that  he  failed  to 
protect  his  employees  by  setting  danger 
signals  or  stationing  a  watchman  near 
the  guy  rope,  and  he  cannot  excuse  him- 
self on  the  ground  that,  when  the  work 
was  begun,  he  furnished  an  adequate 
supply  of  lamps  which  they  might  have 
used.  Grace  &  K.  Go.  v.  Kennedy 
(1900)   40  C.  C.  A.  69,  99  Fed.  679. 

"^  Harroun  v.  Brush  Electric  Light 
Go.  (1896)  12  App.  Div.  126,  42  N.  Y. 
Supp.  716,  Appeal  dismissed  in  (1897) 
152  N.  Y.  212,  38  L.  R.  A.  615,  46  N. 
E.  291. 

^' Richlands  Iron  Go.  v.  El  kins 
(1893)  90  Va.  249,  17  S.  E.  8a0.  Com- 
pare note  5,  supra. 

"The  system  of  work  at  a  quarry  is 
negligent  where  a  steam  crane  is  placed 
in  such  a  position  that  the  live  cinders 
thrown  out  by  the  boiler  furnace  fre- 
quently fall  at  a  place  where  WQrkjnea 
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protecting  the  servants  against  falling  bodies;*''  where  the  arrange- 
ments made  for  giving  signals  for  the  movement  of  machinery  are  not 
such  as  are  calculated  to  secure  the  safety  of  the  servants  whom  that 
movement  may  endanger.-*® 

If  the  servants  employed  are  not  competent  for  the  work  to  be  done 
unless  they  are  under  proper  supervision,  the  master  fails  to  perform 
his  duty  to  have  competent  servants,  where  he  has  not  arranged  to 
have  such  supervision  exercised  at  the  time  it  is  required.  *'' 

^Tiether  the  system  of  work  is  to  be  deemed  negligent  will  some- 
times depend  upon  the  skill  and  experience  of  the  servant  who  is  seek- 
ing recovery.**     See,  generally,  chapter  vii.^  ante. 

For  other  oases  which  might,  as  a  mere  matter  of  logical  classifica- 
tion, be  placed  under  the  head  of  the  master's  duty  to  provide  a  safe 
system,  see  §§  86,  98,  102,  103,  105,  107,  ante. 

As  to  common  usage  as  a  test  of  the  quality  of  the  methods  of  work, 
see  §  46,  ante. 

209.  Duty  to  warn  a  servant  in  regard  to  transitory  and  sporadic 
dangers. —  One  very  common  aspect  of  the  duty  to  provide  a  safe  sys- 
tem is  presented  in  those  cases  in  which  the  gravamen  of  the  com- 
plaint is  a  breach  of  the  obligation  to  warn  a  servant  against  perils 
arising  from  the  manner  in  which  the  instrumentalities  are  affected 
by  isolated  events  which  occur  at  more  or  less  frequent  intervals  dur- 
ing the  performance  of  the  servant's  work,  but  which  produce  no  per 
manent  effect  upon  the  intrinsic  condition  of  the  instrumentalities 
themselves.  The  distinctive  feature  which  is  common  to  actions  to 
recover  for  injuries  caused  by  such  perils  is  that  the  environment  of 

are  putting  in  blasts,  and  no  arrange-  Pa.    148,    20    Atl.    632;    McCarthy    v 

ments   are  made  for  intercepting  those  Thomas     Davidson    Mfg.     Co.     (1899) 

cinders.     Grant  v.  Drysdale    (1883)    10  Rap.    Jud.    Quebec,  18    C.  S.  272.     See 

So.  Sess.  Cas.  4th  series,  1159.  also  cases  cited  under  §§  204,  205,  ante. 

^^ Di   Vito   V.   Grage    (1898)    35   App.  "An  employer  is  not,  as  a  matter  of 

Div.  155,  55  N.  Y.  Supp.  64  (rock  which  law,  free   from   negligence   in   directing 

had  been  thrown  by  a  previous  blast  on  an  inexperienced  employee  to  hold  one 

to  top  of  the  bank  underneath  which  a  end  of  a  plank  the  other  end  of  which 

servant  was  put  to  work  fell  on  him ) .  rests  on  a  wagon  for  the  purpose  of  un- 

"  As  regards  coal  miners  engaged  in  loading  a  heavy  barrel  by  means  there- 
placing  ionded  hutches  on  the  hoisting  of.  Beard  v.  American  Gar  Go.  (1895) 
cages,  it  is  negligence  not  to  provide  a  63  Mo.  App.  382  (the  barrel  struck  the 
bell  for  signaling  the  engineer  of  the  inner  end  of  the  plank  off  of  the  wagon 
hoisting  apparatus,  and  to  appoint  an  on  to  the  ground,  and,  falling  upon  it, 
employee  to  superintend  the  placing  of  caused  such  a  shock  as  to  break  the 
the  hutches  and  to  regulate  the  ascent  servant's  wrist.  The  point  was  that 
and  descent  of  the  cages.  Murdoch  v.  this  method  of  unloading  would  not 
Maxhinnon  (1886)  12  Sc.  Sess.  Cas.  4th  have  been  dangerous  to  an  experienced 
series,  810.  workman  wlio  understood  how  far  the 

"  McElUgott  V.   Randolph    (1891)    61  plan'»   should  have  extended  inside  the 

Conn.  157,  22  Atl.  1094;  Trainor  v.  wagon  to  prevent  its  being  pushed  oflf ) . 
Philadelphia   &   R.  R.    Co.   (1890)    137 
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the  servant  undergoes  some  temporary  change.  A  warning  appro- 
priate to  such  circumstances  may  be  given  in  the  shape  of  a  general 
instruction.  It  must,  then,  be  such  as  to  put  the  servant  upon  his 
guard,  either  by  notifying  him  of  the  time  and  place  where  he  may 
expect  the  change  to  occur,  or,  at  all  events,  by  notifying  him  that, 
within  certain  limits,  the  change  may  occur,  at  any  time,  and  any 
place.  (See  below.)  Or  the  warning  may  take  the  form  of  some  sig- 
nal informing  the  servant  that  the  change  is  imminent.  In  either 
case,  the  danger  to  be  provided  for  will  often  be  such  that  the  serv- 
ant's safety  can  be  effectively  secured  only  by  directions  in  the  nature 
of  rules  promulgated  beforehand  for  the  guidance  of  all  the  servants, 
both  those  who  are  to  be  protected  against  sporadic  dangers  and  those 
vrliose  acts  may  produce  such  dangers.  The  logical  relation  thus  in- 
dicated is  deemed  to  be  a  sufficient  warrant  for  considering  this  obliga- 
tion as  one  which  arises  out  of  the  duty  to  conduct  the  business  on  a 
safe  system.  In  a  merely  logical  point  of  view,  however,  it  might, 
with  perfect  propriety,  be  discussed  in  connection  with  the  general 
obligation  of  keejjing  the  servant  informed  as  to  dangers  which  he  has 
no  means  of  ascertaining  himself.     See  next  chapter. 

One  phase  of  the  obligation  is  indicated  by  the  principle  that  the 
master  is  bound  to  see  that  no  order  with  respect  to  change  of  posi- 
tion of  the  subject  of  the  work  shall  be  executed  without  due  warning 
to  the  employee.^  This  principle  is  exemplified  in  a  class  of  cases 
involving  injuries  of  a  type  very  common  in  the  great  industrial  es- 
tablishments of  modern  times, — injuries,  that  is  to  say,  produced  by 
the  fact  that  some  heavy  object  not  under  the  control  of  some  partic- 
ular servant  passes  at  intervals  along  certain  lines  through  the  space 
in  which  a  servant  is  required  to  work.  The  special  danger  to  be 
anticipated  from  such  an  event  arises  from  the  fact  that  the  servant's 
coemployees,  whose  duty  it  is  to  regulate  the  movement  of  the  heavy 
object,  be  they  ever  so  vigilant,  will  often  find  it  impossible  to  save 
him  from  injury  by  a  warning  given  immediately  before  the  entrance 
of  the  object  into  the  space,  where  there  is  a  danger  of  its  impinging 
either  upon  his  own  person,  or  upon  some  object  which  will  thereby 
be  set  in  motion  to  his  injury,  and  that  the  servant  himself  will  often 
be  unable,  consistently  with  giving  adequate  attention  to  his  duties, 
to  keep  a  proper  watch  for  the  approach  of  the  object.  The  situation, 
therefore,  is  one  in  which  the  highest  degree  of  care  on  the  part  of 
the  servants  themselves  cannot  always  avert  a  catastrophe,  and  in 

^  S ten-art  v.  Philadelphia.  W.  &  B.  R. 
Co.  (1889)  8  Houst.   (Del.)  450,  19  Atl. 
039    (charge  to  jury). 
Vol.  I.  M.  &  S.— 29. 
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which  the  adoption  of  suitable  precautions  by  the  master  is  calculated 
to  diminish  very  greatly  the  risk  of  such  a  catastrophe.  Under  such 
circumstances  it  is  reasonable  to  infer  the  existence  of  an  absolute 
duty  on  the  master's  part  to  make  arrangements  for  imparting  a  time- 
ly warning  to  any  servant  who  may  be  imperiled  by  such  a  cause. 

The  most  numerous  illustrations  of  the  duty  to  give  warning  are 
furnished  by  those  cases  in  which  the  danger  was  produced  by  the 
movements  of  railway  rolling  stock,  or  other  similar  appliances.^ 

^Negligence  may  be  inferred  where  M.  &  8.  R.  Co.  (1897)  49  La.  Ann. 
no  system  of  signals  has  been  provided  1166,  22  So.  366.  A  complaint  relying 
for  warning  track  laborers  in  a  tunnel  on  the  theory  that  a  railroad  company 
as  to  the  movements  of  trains.  Felice  owes  a  station  agent  who  was  engaged 
V.  Tslew  York  G.  &  H.  R.  R.  Go.  (1897)  in  unloading  a.  car,  requiring  his  pres- 
14  App.  Div.  345,  43  N.  Y.  Supp.  922.  ence  on  the  main  track,  the  duty  of  giv- 
Thougli  there  is  no  rule  requiring  the  ing  warning  of  the  approach  of  a, 
train  dispatcher  to  notify  an  engineer  freight  train  on  the  main  track,  is  not 
of  the  whereabouts  of  a  train  with  demuirable,  as  it  may  have  been  that 
which  he  is  liable  to  collide,  it  is  his  strict  attention  to  the  work  in  which 
duty,  when  knowing  that  a  train,  which  he  was  engaged  was  inconsistent  with 
has  orders  to  and  is  making  25  miles  constant  watchfulness  for  approaching 
an  hour,  is  only  ten  minutes  behind  a  trains.  Snyder  v.  Cleveland,  G.  G.  d 
train  allowed  to  make  but  16  miles  an  St.  L.  R.  Co.  (1899)  60  Ohio  St.  487,  54 
hour,  and  which  is  three  hours  late,  to  N.  E.  475.  In  the  following  case  the 
telegraph  warning  to  them.  Houston  doctrine  is  laid  down  that,  independent- 
ly T.  G.  R.  Go.  v.  Higgins  (1900)  22  ly  of  the  rules  prescribed  by  the  eom- 
Tex.  Civ.  App.  430,  55  S.  W.  744.  It  pany,  it  owed  a  duty  to  its  yard  switch- 
is  negligence  to  omit  to  notify  the  em-  men  to  give  a  signal  of  the  movement  of 
ployees  who  are  dispatching  an  extra  an  engine,  where  such  has  been  the  eus- 
freight  train  by  night,  that  the  track  is  tom.  Sohieski  v.  St.  Paul  &  D.  R.  Co. 
obstructed  at  a  yard  which  the  train  (1889)  41  Minn.  169,  42  N.  W.  863. 
will  reach  within  an  hour  after  start-  Irrespective  of  a  statute,  the  starting  or 
ing,  and  also  negligence  to  omit  to  no-  running  of  a  switch  engine  in  a  switch 
tify  those  in  charge  of  the  yard  that  the  yard  filled  with  a  network  of  tracks, 
train  is  coming.  McGranv  v.  Texas  &  upon  which  ears  and  engines  are  con- 
P.  R.  Co.  (1898)  50  La.  Ann.  466,  23  stantly  moving,  and  in  which  yardmen 
So.  461  (fireman  injured  by  a.  colli-  are  constantly  at  work,  without  the 
sion ) .  It  is  the  duty  of  those  operat-  ringing  of  a  bell  or  the  blowing  of  a 
ing  a  freight  train  which  is  being  whistle,  is  evidence  of  negligence.  Un- 
backed  onto  a  switch,  to  station  a  man  ion  P.  R.  Co.  v.  Elliott  (1898)  54  Neb. 
on  the  rear  car  to  warn  employees  299,  74  N.  W.  627.  The  failure  of  em- 
rightfully  on  the  track  as  to  its  ap-  ployees  in  charge  of  a  work  train  run- 
proach,  and  it  is  no  excuse  for  the  fail-  ning  backward,  to  station  a  lookout  on 
ure  to  perform  this  duty  that  the  rear  the  leading  car  to  give  notice  to  the  en- 
car  was  a  box-car,  which  did  not  con-  gineer  of  the  approach  of  another  train, 
veniently  admit  of  this  precaution  being  is  negligence.  Rinard  v.  Omaha,  K.  C. 
taken.  Illinois  G.  R.  Co.  v.  Mahan  &  E.  R.  Co.  (1901)  164  Mo.  270,  64  S. 
(1896)  17  Ky.  L.  Rep.  1200,  34  S.  W.  W.  124.  A  railroad  engineer  who 
16.  To  drive  one  car,  without  warning,  knows  that  a  brakeman  is  standing  on 
against  another  which  is  being  repaired  the  pilot  to  make  a  coupling  is  negli- 
Is  negligence.  Stucke  v.  Orleans  R.  Go.  gent  in  suddenly  and  without  warning 
(1898)  50  La.  Ann.  188,  23  So.  342.  A  increasing  the  speed  of  the  train  when 
railroad  is  liable  for  the  death  of  an  about  6  feet  from  the  car  to  which  the 
employee  while  loading  with  heavy  lum-  engine  is  to  be  coupled.  Strong  v. 
ber  cars  standing  on  a  spur  or  side  loica  C.  R.  Go.  (1895)  94  Iowa,  380,  62 
track,  through  the  fall  of  the  lumber  on  N.  W.  799.  A  conductor  is  guilty  of 
him,  caused  by  a  jolt  while  coupling  the  negligence,  if,  knowing  that  a  sudden 
car  in  \vhich  he  was  at  work,  without  and  unexpected  starting  of  a  train 
notice  to  him.     Ragland  v.  St.  Louis,  I.   without  notice  to  a  brakeman  engaged 
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The  omission  to  warn  Las  also  been  declared  to  be  a  ground  for 
holding  the  master  liable,  where  the  servant  was  exposed  to  the  risk 
of  injury  from  the  operation  of  hoisting  appliances,*  or  from  heavy 
bodies  which  are  throwji  from  a  higher  level  as  a  detail  of  the  work,^ 
or  from  heavy  substances  which  are  likely  to  fall  at  irregular  intervals 


in  coupling  a  car  will  probably  endan- 
ger bis  safety,  he  orders  it  to  be  moved 
without  giving  warning  to  him.  Pur- 
cell  V.  Southern  R.  Co.  (1896)  119  N. 
C.  728,  2G  S.  E.  161.  A  laborer  ordered 
to  unload  a  car  has  a  right  to  assume 
that  the  other  cars  will  not  be  backed 
down  on  the  car  while  he  is  at  work, 
without  notice  to  him.  North  Chicago 
Rolling  Mill  Co.  v.  Johnson  (188.5)  114 
111.  57,  29  N.  E.  186.  The  risk  that  an 
engine  which  is  believed  to  be  on  its 
way  to  the  repair  shops  will,  in  a  few 
minutes,  back  towards  the  place  at 
which  a  yard  clerk  has  just  alighted 
from  it,  not  only  without  signals,  but 
without  any  lookout,  is  not  one  which 
is  assumed  by  such  cleric.  St.  Louis  cf 
T.  E.  R.  Co.  V.  Eggmann  (1895)  60  111. 
App.  291.  Where  an  employee  of  a 
railway  construction  company  is  at 
work  on  top  of  a  tower  wagon  on  the 
tracks  of  a  street  railway  company, 
over  which  its  cars  were  running,  neces- 
sitating the  frequent  removal  of  the 
wagon  from  the  tracks,  by  reason  of 
which  plaintiff  was  injured,  it  is  the 
duty  of  tbe  construction  company  to 
use  ordinary  care  to  prevent  injury  to 
its  employee,  while  at  work  on  the 
tower  wagon,  by  so  protecting  the 
wagon  that  it  would  not  have  been  nec- 
essary to  remove  it  while  he  was  at 
work,  without  notice  or  warning.  North 
American  R.  Constr.  Go.  v.  Patrij 
(1900)  10  Kan.  App.  5.5,  61  Pac.  871. 
Where  a,  servant  is  engaged  in  repair- 
ing a  cable  which  has  been  lowered  so 
far  that  there  is  danger  of  its  being 
struck  by  an  engine  which  is  moving  up 
and  down  a  railway  track  over  which 
it  hangs,  the  master  is  guilty  of  negli- 
gence if  he  omits  to  furnish  a  watch- 
man, and  see  that  he  is  stationed  so  as 
to  stop  the  engine.  Burns  v.  Mer- 
chants' d  Planters'  Oil  Co.  (1901;  Tex. 
Civ.  App.)  63  S.  W.  1061.  The  owner 
of  steel  worlds,  who  uses  a  locomotive  to 
shift  the  materials,  is  bound  to  give  an 
inexperienced  servant  special  instruc- 
tion as  to  the  danger  to  which  he  ex- 
posed by  the  passage  of  such  locomotive 
at  a  place  where  he  cannot  see  it  ap- 
proaching until  it  has  almost  reached 
him.     Weiss     v.    Bethlehem     Iron    Co. 


(1898)  31  C.  0.  A.  363,  59  U.  S.  App. 
627,  88  Fed.  23.  A  servant  who,  while 
his  attention  is  diverted  by  his  worl<,  is 
injured  by  a  crane  which  is  moved 
along  the  ways  on  which  it  travels 
without  any  warning  signal,  may  re- 
cover damages.  Michael  v.  Roanoke 
Mach.  Works  (1894)  90  Va.  492,  19  S. 
E.  261.  See  also  the  cases  cited  in  note 
6,  infra.  Additional  cases  in  which 
the  facts  were  of  an  essentially  similar 
nature,  but  which  are  classified  under 
other  headings,  for  the  reason  that  the 
decisions  were  founded  upon  a  some- 
what different  logical  conception,  are 
cited  in  the  preceding  section  and  in 
subtitle  C  of  this  chapter. 

'  Negligence  is  inferable  from  the  ab- 
sence of  a  man  to  superintend  the  plac- 
ing of  the  coal  hutches  in  the  hoisting 
cage  of  a  mine,  and  the  want  of  a,  bell 
to  communicate  with  the  employee  who 
operated  the  hoisting  apparatus.  Mur- 
doch V.  Machinnon  (1885)  12  Sc.  Sess. 
Gas.  4th  series,  810.  The  danger  of 
striking  a  person  coming  up  from  the 
hold  of  a  vessel,  in  swinging  barrels 
into  the  hatchway,  requires,  so  long  as 
shipwrights  are  at  work  in  that  part  of 
the  hold,  and  their  work  makes  it  nec- 
essary for  them  to  come  on  deck 
through  the  hatch  into  which  the  load- 
ing is  going  on,  that  means  should  be 
taken  by  those  in  charge  of  the  loading 
to  ascertain  when  someone  is  coming  up 
the  ladder,  or  that  someone  should  be 
stationed  at  such  -a,  place  near  the  hatch 
that  those  coming  up  may  be  properly 
and  seasonably  warned.  The  Pioneer 
(1897)    78  Fed.  600. 

*  Where  it  is  essential  to  the  safety 
of  laborers,  whose  duties  in  the  loading 
of  a  ship  require  them  to  be  in  the  hold, 
that  a  "hatch-tender"  should  be  sta- 
tioned at  the  hatchway  to  warn  them 
when  bales  of  cotton  are  about  to  be 
thrown  into  the  hold,  it  is  the  duty  of 
the  company  to  supply  a  person  to  be 
stationed  at  the  hatchway  for  that  pur- 
pose. Gheeney  v.  Ocean  S.  S.  Go. 
(1893)  92  Ga.  726,  19  S.  E.  33.  An  em- 
ployer is  not,  as  matter  of  law,  free 
from  negligence  in  causing  the  bank  of 
earth  at  the  side  of  a  ditch  in  which 
an  employee  is  working  to  fall  by  prod- 
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through  the  action  of  gravitation  alone,®  or  from  flying  fragments  of 
materials  handled  in  the  master's  establishment,®  or  <from  a  sudden 
rush  of  steam  into  a  boiler  where  the  servant  was  set  to  work,''  or  from 
the  dangerously  high  pressure  of  steam  in  a  wooden  vessel,  into  which 
it  has  been  admitted  at  a  time  when  a  vent  which  should  have  been 
open  is  plugged  up,®  or  from  explosive  substances.*  Negligence  is 
predicable  where  no  proper  precautions  are  taken,  after  several  blasts 
have  been  set  off,  to  ascertain  whether  they  have  been  all  properly  ex- 
ploded, so  that  the  servants  might  be  warned  before  returning  to  their 
work,^°  or  from  the  presence  of  a  current  of  electricity  in  places  where 
the  servant  has  no  reason  to  expect  it.^-' 

\"\niere  the  employer  has  adopted  a  system  for  the  purpose  of  noti- 
fying servants  of  the  approach  of  a  certain  kind  of  transitory  or  spo- 


ding  it  from  above,  without  giving  the 
employee  any  adequate  warning,  merely 
telling  him  to  "look  out"  at  the  instant 
the  earth  falls.  Raynor  v.  Trolan 
(1897)  22  App.  Div.  107,  47  N.  Y. 
Supp.  897. 

"An  inexperienced  employee  set  at  work 
with  a  pick  to  undermine  a  high  em- 
bankment of  earth  does  not,  as  matter 
of  law,  by  continuing  the  work,  assume 
the  risk  attendant  upon  the  temporary 
absence  of  his  superintendent,  although 
he  knows  of  his  absence  and  that  he  is 
no  longer  watching  the  bank,  since  he 
has  the  right  to  assume  that  the  super- 
intendent will  return  in  time  to  warn 
him  of  the  danger  of  the  bank's  falling. 
Lynch  v.  Allyn  (1893)  160  Mass.  248, 
35  N.  E.  550.  An  employer  is  bound 
to  station  a  man  at  the  top  of  a  bank 
which  is  being  excavated,  where  there 
is  danger  of  its  falling,  so  as  to  give 
the  workmen  a  timely  warning.  Bur- 
lington &  M.  Biver  R.  Go.  v.  Crochett 
(1886)  19  Neb.  138,  26  N.  W.  921.  A 
complaint  is  not  demurrable  which  al- 
leges that,  while  plaintiff  was  employed 
in  defendant's  quarry,  defendant's  su- 
perintendent negligently  directed  an- 
other laborer  to  work  at  a  point  on  the 
face  of  the  quarry  almost  directly  above 
the  spot  where  plaintiff  was  at  work, 
without  warning  plaintiff  of  the  dana^er, 
and  that  such  laborer,  being  ignorant 
of  plaintiff's  position,  loosened  a  large 
rock,  which  rolled  do'wn  and  struck 
plaintiff.  Augusta  v.  Owens  (1900)111 
Ga.  464,  36  S.  E.  830. 

°  The  owner  of  a  foundry  fails  to  per- 
form his  duty  to  provide  a  safe  system 
for  the  protection  of  his  employees 
where  he  makes  a  practice  of  breaking 


up  old  iron  by  dropping  on  it  a  heavy 
ball  of  iron,  the  fall  of  which  frequently 
scatters  to  a  considerable  distance  large 
pieces  of  the  metal,  and  the  man  in 
charge  of  the  weight  merely  gives  a 
warning  shout,  without  taking  any  pre- 
cautions to  see  that  the  space  over 
which  the  metal  might  fly  is  clear. 
M' Quire  v.  Cairns  (1890)  5  Sc.  Sess. 
Gas.  4th  series,  540. 

The  owner  of  a  mill  is  liable  for  an 
injury  to  an  employee  from  a  piece  of 
flying  steel  cut  by  steam  power,  al- 
though the  machine  was  a  perfect  one, 
where  the  cutting  of  steel  was  much 
more  dangerous  than  of  iron,  and  no 
one  was  employed  to  give  warning  when 
steel  was  being  cut,  although  the  fore- 
man had  usually  given  warning.  Ghoate 
V.  Ontario  Rolling  Mill  Co.  (1900)  27 
Ont.  App.  Rep.  155.  See  also  §  99, 
ante. 

'  Kewanee  Boiler  Co.  v.  Erickson 
(1899)  181  111.  549,  54  N.  E.  1044,  Af- 
firming  (1898)    78  111.  App.  35. 

^Crowell  V.  Thomas  (1895)  90  Hun, 
193,  35  N.  Y.  Supp.  936. 

"  Orimaldi  v.  Lane  (1901)  177  Mass. 
565,  59  N.  E.  451,  where  defendant's 
superintendent  did  not  warn  plaintiff  to 
go  away  to  a  safe  distance,  while  an 
unexploded  charge  of  dynamite  was  be- 
ing unloaded  by  another  employee  with 
an  iron  spoon. 

^"Kelley  v.  GaUe  Co.  (1887)  7  Mont. 
70,  14  Pae.  633. 

'^  It  is  negligence  to  turn  on  a  cur- 
rent of  electricity  at  an  unusually  early 
hour,  without  notifying  a  servant  who 
is  engaged  in  making  repairs.  Colo- 
rado Electric  Co.  v.  Lullers  (1888)  11 
Golo.  505,  19  Pae.  479. 
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radic  danger,  it  Is  plain  tliat  the  fact  of  the  servant's  having  relied  on 
the  receipt  of  the  customary  warning,  and  being  thus  induced  not  to 
keep  as  careful  a  watch  as  he  would  otherwise  have  kept,  constitutes  a 
specific  and  additional  reason  for  holding  the  master  liable  for  inju- 
ries which  may  result  from  the  omission  to  give  the  warning  on  some 
particular  occasion.^  ^ 


^'  Where  employees  are  working  in 
such  a  position  that  the  sudden  tighten- 
ing of  a  cable  is  likely  to  injure  them  if 
they  are  not  on  their  guard,  the  fail- 
ure of  the  master's  vice  principal  to 
warn  them  in  accordance  with  a  cus- 
tom established  by  himself,  that  the 
cable  is  about  to  be  tightened,  is  negli- 
gence for  the  consequence  of  which  the 
master  must  answer.  Richmond  Gran- 
ite Co.  V.  Bailey  (1896)  92  Va.  554,  24 
S.  E.  232.  Where  the  work  of  one  em- 
ployed in  a  saw-mill  to  remove  and  pile 
in  the  yard  lumber  as  fast  as  it  is 
sawed  is  such  as  to  bring  him  upon  a 
part  of  a  platform  frequently  made 
dangerous  by  the  descent  of  heavy  tim- 
bers from  the  saws  above,  with  great 
velocity  and  at  irregular  intervals,  it 
is  negligence  for  the  mill  owner,  who 
had  adopted  a  custom  of  warning  the 
men  of  the  coming  of  these  timbers  by 
means  of  a  signal,  to  omit  the  custom- 
ary and  cautionary  signal.  Anderson 
V.  Xorlhern  Mill  Co.  (1890)  42  Minn. 
424,  44  N.  W.  315.  Where  the  usual 
signal  to  men  employed  in  a  train  yard 
that  a  train  is  coming  is  a  shout  by  one 
of  the  men  that  "the  cars  are  coming," 
and  this  is  shown  by  the  evidence  to 
have  been  adopted  as  a  safer  signal  than 
the  blowing  of  a  whistle  or  the  ringing 
of  a  bell,  a  laborer  who  has  been  em- 
ployed at  the  yard  for  several  weeks 
and  knows  what  signal  was  agreed 
upon  cannot,  if  struck  by  a  train,  re- 
cover for  his  injuries  on  the  theory 
that  the  failure  to  sound  a  bell  or  whis- 
tle was  negligence.  Speed  v.  Atlantic 
d  P.  R.  Co.  (1879)  71  Mo.  303.  In 
Anderson  v.  Ogden  Union  R.  &  Depot 
Co.  (1892)  8  Utah,  128,  30  Pac.  305, 
the  following  charge  was  held  correct: 
"If  yoTi  find  it  was  the  custom  and 
practice  of  the  defendant,  within  and 
for  a  period  previous  thereto,  to  give 
timely  warnings  to  the  employees  at 
such  times  only  as  earth  was  pushed 
down  the  bank,  or  when  there  was  dan- 
ger, and  not  at  other  times,  and  the 
plaintiff  knew  of  this  custom,  and  re- 
lied upon  it,  then  the  plaintiff  would 
have   a   right  to    have    expected    such 


warning  when  danger  was  imminent 
from  such  cause,  and  he  would  not  be 
expected  to  keep  so  constant  a  watch 
to  detect  danger,  or  so  high  a  degree  of 
care  to  a^'oid  it  as  he  otherwise  would  be 
required  to  do  at  this  time."  In  Gincin- 
natl,  N.  0.  &  T.  P.  R.  Co.  v.  Barber 
(1895)  17  Ky.  L.  Rep.  424,  31  S.  W. 
482,  the  court,  in  commenting  on  the  ev- 
idence, which  was  held  to  justify  the 
conclusion  that  the  plaintiff's  intestate, 
not  being  warned  of  a  train's  approach, 
and  being  near  the  track,  if  not  upon  it, 
attempted,  in  order  to  prevent  a 
wreck,  to  remove  certain  obstructions, 
and  in  this  way  was  killed,  owing 
to  the  fact  that  the  men  on  the  train 
failed  to  see  him  until  it  was  too  late 
to  check  up,  said:  "Warning  sig- 
nals had  been  given  by  this  very 
train,  prior  to  that  time,  of  its  ap- 
proach to  the  place  where  the  work 
was  being  done.  This  train  passed 
there  every  day,  and  knew  the  necessity 
of  giving  notice  of  its  approach,  for  the 
safety  of  the  train  and  those  on  board, 
if  not  for  the  safety  of  the  laborer.  The 
trainmen  evidently  believed  this  to  be 
their  duty,  and  the  deceased  had  the 
right  to  believe  it  would  be  performed, 
and,  when  hearing  the  alarm  signal,  in 
the  attempt  to  prevent  what  might  have 
resulted  in  a  wreck  of  the  train,  as  well 
as  loss  of  life,  lost  his  own  life;  and  we 
think  the  evidence  authorized  a  recov- 
ery, based  on  the  alleged  wilful  neg- 
lect." It  is  a  breach  of  duty  on  the 
part  of  an  engineer  not  to  look  out  be- 
fore starting  his  engine,  and  give  the 
usual  signals,  for  the  purpose  of  warn- 
ing any  employee  who  may  be  working 
on  the  track.  Britton  v.  Northern  P. 
R.  Co.  (1891)  47  Minn.  340,  50  N.  W. 
231  (decision  rendered  in  regard  to  an 
accident  in  Wisconsin  where,  under  Wis. 
Anno.  Stat.  1889,  §  1816(1,  a  railroad 
company  was  liable  for  the  negligence 
of  an  engineer ) .  The  same  rule  is  ap- 
plicable where  the  servant  injured  was 
in  the  employ  of  a  person  other  than 
the  defendant.  Thus,  the  employees  of 
a  contractor  engaged,  to  the  knowledge 
of  a  railroad  company,  in  the  grading 
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An  employer  does  not  discharge  his  full  duty  of  keeping  a  place 
reasonably  safe,  by  giving  warnings  of  threatened  or  impending  dan- 
ger, when  the  employee  charged  with  the  duty  of  giving  the  warnings 
is  so  engrossed  and  busy  with  his  other  duties  that  be  cannot  properly 
and  efficiently  give  the  necessary  wamings.^^ 

Where  means  for  warning  the  servant  have  been  provided,  or  a 
warning  was  actually  given  by  some  employee  for  whose  acts  and 
omissions  the  master  was  responsible,  the  servant  is  entitled  to  recov- 
er if  the  warning  thus  conveyed  was  inadequate  to  secure  bis  safety.^* 

of  a  new  track  alongside  the  main  pany,  and  depends  upon  the  general 
track,  in  such  close  proximity  as  to  be  principles  of  law  requiring  the  exercise 
liable  to  be  struck  by  passing  trains,  of  ordinary  care  not  to  injure  another." 
are  not  bound  to  keep  a  constant  look-  "The  Pioneer  (1897)  78  Fed.  600. 
out  for  approaching  trains,  where  it  is  "A  railroad  company  in  whose  yards 
the  uniform  practice  of  those  operating  it  is  the  rule  to  give  warning  of  the  ap- 
the  trains  to  give  warning  of  their  ap-  proach  of  an  engine  by  ringing  its  bell 
proach.  Erickson  v.  St.  Pavl  &  D.  R.  does  not  perform  its  duty  toward  em- 
Co.  (1889)  41  Minn.  500,  5  L.  R.  A.  ployees,  where  the  bell  is  cracked  or 
78U,  43  N.  W.  332.  The  court  said:  otherwise  defective  so  that  it  does  not 
"Although  in  the  employment  of  a  con-  sound  loudly  enough  to  warn  persons 
tractor,  and  not  of  defendant,  the  plain-  of  the  approach  of  the  engine  under  or- 
tiff  was  lawfully  at  work  along  defend-  dinary  circumstances.  Northern  P.  R. 
ant's  railroad,  with  its  knowledge  and  Co.  v.  Krohne  (1898)  29  C.  C.  A.  674, 
by  its  authority.  The  character  of  his  56  U.  S.  App.  593,  86  Fed.  230.  An  em- 
work  was  such  that,  under  the  facts,  it  plover  who  undertakes  to  give  his  em- 
owed  him  the  duty  of  active  vigilance  ployee  warning  of  the  approach  of  an 
to  the  extent  of  giving  him  signals,  by  engine  and  cars  into  a  shed  where  the 
way  of  warning  of  approaching  trains,  latter  is  at  work  is  bound  to  give  such 
and  he  had  a  right  to  rely  on  its  doing  warning  as  may  be  heard  by  a  person 
this,  instead  of  keeping  a  constant  look-  of  ordinary  hearing,  considering  the 
out  for  himself,  at  least  in  view  of  the  distance  between  the  person  giving  the 
fact  that  the  company  had  adopted  and  warning  and  the  employee.  Mississippi 
practised  the  custom  of  giving  such  Cotton  Oil  Go.  v.  illUs  (1894)  72  Miss, 
warnings,  and  which  he  had  every  rea-  191,  17  So.  214.  A  railway  company 
son  to  suppose  would  be  continued.  Had  which  knows  that  a  large  number  of 
plaintiff  been  employed  by  the  defend-  its  employees  are  engaged  in  work  re- 
ant  itself  to  work  on  its  track,  there  quiring  them  to  cross  its  tracks,  and 
probably  would  have  been  no  question  that  there  is  a  blinding  snow  storm  at 
raised  that  defendant  would  have  owed  the  point  where  they  are  working,  and 
him  this  duty  of  active  vigilance,  and  that  trains  pass  such  point  at  frequent 
that  he  would  have  had  the  right  to  be-  intervals,  is  required  to  give  such  men 
come  engrossed  in  his  work  to  such  an  something  more  than  the  usual  warning 
extent  as  not  to  notice  the  approach  of  given  by  an  approaching  engine.  Ill- 
trains,  and  to  rely  upon  the  perform-  inois  C.  R.  Co.  v.  Gilbert  (1894)  51  111. 
ance  by  the  defendant  of  its  duty  to  App.  404.  The  blowing  of  a  whistle  by 
give  him  signals  to  warn  him  of  the  the  engineer  of  a  railroad  train  50 
fact.  But  it  can  make  no  difference  in  yards  or  more  before  reaching  the  place 
principle  whether  a  person  be  at  work  where  the  track  is  obscured  by  dense 
immediately  upon  the  track  or  so  near  smoke  for  250  or  300  yards  is  not,  as 
it  as  to  be  struck  by  passing  trains,  matter  of  law,  a  sufficient  exercise  of 
Neither  does  this  duty  depend,  as  ap-  care  toward  other  employees  who  may 
pellant  seems  to  claim,  upon  the  fact  be  coming  on  the  track  from  the  oppo- 
that  the  person  is  a  servant  of  the  com-  site  direction.  Woodicard  Iron  Co.  v. 
pany,  and  the  employees  running  the  Uerndon  (1896)  114  Ala.  191,  21  So. 
trains  his  fellow  servants.  It  is  a  duty  430.  The  owner  of  an  iron  mill,  who 
growing  out  of  the  fact  that  he  is  law-  uses  locomotives  to  shift  the  iron  from 
fully  working  there  under  the  author-  place  to  place  in  the  mill  and  around 
ity  and  with  the  knowledge  of  the  com-  the  yard,  cannot  be  said  to  have  done 
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But  a  master  is  not  in  fault  because  he  fails  to  communicate  a  fact 
which  is  immaterial  t^'  the  servant's  safety,  and  which,  if  he  had 
known  it,  would  not  have  affected  his  action.^^ 

209a.  Limits  of  this  duty. —  Both  upon  principle  and  authority  it 
is  clear  that  a  master  cannot  he  deemed  culpable  on  the  ground  of  an 
omission  to  give  warning,  where  the  servant  already  possesses  suffi- 
cient knowledge  of  the  conditions  to  enable  him  to  take  appropriate 
precautions  for  safegTiarding  himself.-^     Accordingly,  a  master  "is 


his  whole  duty  to  employees  in  sounding 
a  whistle  when  the  locomotive  emerges 
from  the  building,  if  the  locomotive 
cannot  be  seen  from  the  outside  and 
other  whistles  are  constantly  sounded 
within  the  building.  Weiss  v.  Bethle- 
hem Iron  Go.  (1898)  31  C.  C.  A.  363,  59 
U.  S.  App.  627,  88  Fed.  23. 

'°  A  verdict  for  the  servant,  based  on 
the  theory  that  the  defendant's  super- 
intendent was  negligent  in  not  inform- 
ing him  that  an  unexploded  charge 
which  he  was  ordered  to  drill  out  had 
a  wet  fuse,  cannot  be  sustained  where 
there  is  no  evidence  going  to  show  either 
that  it  was  more  dangerous  to  extract 
a  charge  which  had  failed  to  ignite  on 
account  of  the  wetness  of  the  fuse  than 
one  which  had  failed  to  ignite  owing  to 
one  of  the  several  causes  fi'om  which 
such  an  occurrence  may  result,  or  that 
the  method  of  extracting  the  charge 
would  have  been  at  all  different  if  the 
nonexplosion  had  been  due  to  some 
other  cause  than  the  wetness  of  the 
fuse.  Henderson  v.  Williams  (1890) 
66  N.  H.  405,  23  Atl.  365. 

'  In  Oreenicald  v.  Marquette,  H.  &  0. 
R.  Go.  (1882)  49  Mich.  197,  13  N.  W. 
513,  the  liability  of  the  defendant  was 
denied  on  grounds  thus  stated:  "The 
defendants  can  fully  prove  that  decedent 
knew  that  the  locomotive  was  moving 
or  about  moving  back,  and  it  also 
shows  that  there  was  room  enough  for 
him  to  perform  his  duties  without  being 
hurt.  But  this  is  not  all.  The  order 
to  back  up  was  a  proper  one  beyond 
question;  and  as  decedent  was  partici- 
pating in  the  operations  connected  with 
the  backing  up  of  the  locomotive  and 
knew  what  was  going  on  and  what  to 
expect,  he  does  not  seem  to  have  stood 
in  need  of  warning  by  bell  or  whistle." 
As  track  repairing  or  track  cleaning 
after  a  snow  storm  in  the  vicinity  of 
moving  trains  is  intrinsically  a  danger- 
ous occupation,  the  fair  presumption  is, 
not  only  that  men  who  engage  in  it  take 
the  risks  of  the  employment,  but  that 


they  are  competent  to  keep  themselves 
out  of  manifest  and  unnecessary  dan- 
ger. Hence,  representatives  of  a  rail- 
road company  have  the  right  to  assume 
that  one  of  a  gang  of  men  employed  to 
release  a  snow-bound  train  on  one  track 
will  not  place  himself  in  danger  of  be- 
ing struck  by  a,  train  on  another  track 
7  feet  from  the  former.  'Nye  v.  Penn- 
sylvania R.  Go.  (1896)  178  Pa.  134,  35 
Atl.  627.  The  court  in  this  case  also 
relied  on  the  consideration  that  it 
would,  under  the  circumstances,  have 
been  impracticable  for  the  division  su- 
perintendent to  have  communicated  any 
warning  in  regard  to  the  movements  of 
the  passing  train,  as  the  men  to  be  noti- 
fied "might  have  moved  100  feet  or  a 
mile  in  ten  minutes."  A  rule  of  a  rail- 
road company  requiring  signals  to  be 
given  by  the  foreman  of  workmen  upon 
its  track  when  any  work  is  to  be  done 
which  will  render  its  track  unsafe,  or 
impassable,  or  unsafe  for  trains  at  their 
usual  rate  of  speed,  does  not  require 
signals  to  be  given  where  the  work  be- 
ing done  does  not  render  the  track  im- 
passable or  dangerous,  so  as  to  render 
the  company  liable  for  injuries  to  a 
workman  who  fails  to  clear  the  track 
for  a  passing  train,  and  who  is  ac- 
quainted with  the  usage  not  to  signal 
approaching  trains  or  slacken  their 
speed,  but  that'  the  workmen  should 
clear  the  track.  Aurandt  v.  Chicago, 
M.  i.  St.  P.  R.  Co.  (1894)  90  Iowa, 
617,  57  N.  W.  442.  The  person  in 
charge  of  a  switch  engine  in  a  rail- 
road yard,  used  for  the  purpose  of 
moving  cars,  has  a  right  to  act  on 
the  belief  that  the  various  employees  in 
the  yard,  familiar  with  the  continuous- 
ly recurring  movement  of  the  cars,  will 
take  reasonable  precaution  against  their 
approach;  particularly  where  the  cars 
are  moving  so  slowly  that  ordinary  at- 
tention on  their  part  would  enable  them 
to  aVoid  them.  Aerkfetz  v.  Humph- 
reys (1892)  145  U.  S.  418,  36  L.  ed. 
758,  12  Sup.  Ct.  Rep.  835.     A  railroad 
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not  required  to  keep  special  watch  over  his  employee  and  warn  him 
of  common  dangers  to  which  he  may  be  subjected  in  the  performance 

company  is  not  guilty  of  negligence  him  no  cause  of  action  for  injuries 
towards  section  hands  who  have  occa-  caused  by  his  being  thrown  from  the 
sion  to  travel  by  a  hand  car  when  it  train  thereby.  Johnstoti  v.  Canadian 
runs  a  train  around  a  curve  at  the  rate  P.  R.  Co.  (1892)  50  Fed.  886  (decided 
of  from  25  to  32  miles  an  hour.  Inter-  on  demurrer).  In  Turner  v.  'Norfolk 
national  d  Q.  N.  R.  Co.  v.  Arias  (1895)  &  W.  R.  Co.  (1895)  40  W.  Va.  675,  22 
10  Tex.  Civ.  App.  190,  30  S.  W.  446.  S.  E.  83,  the  court  implies  in  its  argu- 
No  action  can  be  maintained  where  the  ment  (p.  689)  that  a  railroad  corn- 
usual  signal  has  been  given  by  which  pany  has  discharged  its  whole  duty  in 
the  approach  of  a  train  is  indicated,  regard  to  the  protection  of  a  section 
and  the  servant  is  familiar  with  that  foreman  traveling  on  a  hand  oar,  when 
signal.  Henion  v.  Netv  York,  N.  H.  &  it  has  expressly  instructed  him  to  be 
H.  R.  Co.  (1897)  25  C.  C.  A.  223,  51  on  the  lookout  for  special  trains,  and, 
U.  S.  App.  157,  79  Fed.  903  (station  as  a  matter  of  precaution,  to  flag 
master  injured  by  train).  Railroad  around  curves  and  through  cuts.  In 
companies  do  not  owe  any  duty  to  train-  Perry  v.  Old  Colony  R.  Co.  (1895)  164 
men  to  place  signals  at  snow  banks  Mass.  296,  41  N.  E.  289,  where  the 
along  their  tracks,  or  to  give  them  no-  plaintiff  was  injured  by  the  "blowing 
tice  by  whistle  or  bell  of  the  approach  down"  of  a  locomotive  underneath  which 
of  their  train  to  such  banks.  They  he  was  working,  it  was  contended  that, 
assume  the  risks  arising  from  the  ex-  when  the  foreman  sent  the  plaintiff  to 
istenee  of  such  banks  just  as  they  as-  do  the  job,  he  should  have  given  notice 
sume  the  risk  of  the  existence  of  per-  to  the  engineer  or  fireman  that  he  had 
manent  structures  which  they  know  to  been  sent.  But  the  court  said;  "Both 
be  near  the  track.  Brown  v.  Chicago,  the  engineer  and  fireman  knew  that 
R.  I.  &  P.  R.  Co.  (1886)  69  Iowa,  161,  someone  would  be  sent  by  the  foreman 
28  N.  W.  487.  The  failure  to  blow  the  to  do  the  repair;  and  it  hardly  would 
whistle  of  the  engine  attached  to  a  eon-  seem  necessary  for  the  foreman  to  no- 
struction  train  so  that  the  hands  there-  tify  them  that  he  had  done  what,  in  the 
on  could  prepare  to  protect  themselves  ordinary  course  of  things,  they  had 
against  the  sudden  jerk  of  the  train  every  reason  to  expect  he  would  do. 
in  stopping  is  not  imputable  as  wilful  There  was  nothing  to  show  that  there 
negligence,  where  they  had  been  in-  was  anything  unusual  about  the  job, 
formed  by  the  boss  that  the  train  would  or  manner  or  place  of  doing  it.  The 
stop  at  that  place,  and  knew  where  the  place  was  dangerous,  but  the  plaintiff 
train  was  before  and  at  the  time  it  knew  that.  He  also  knew  that  the  en- 
stopped.  Simmons  v.  Louisville  &  N.  gine  would  have  to  be  blown  down  if 
R.  Co.  (1892)  13  Ky.  L.  Rep.  941,  18  a  cheek  was  ground  in,  and  that  that 
S.  W.  1024.  A  company  was  declared  was  done  over  the  ashpit  as  commonly 
not  guilty  of  any  breach  of  duty  in  re-  as  anywhere.  There  was  no  negligence 
gard  to  notifying  an  employee  of  tbe  on  the  part  of  the  foreman  in  failing 
approach  of  a  train,  when  it  was  in  evi-  to  notify  the  plaintiff  of  what  he  well 
dence  that  the  engine  which  was  push-  understood  himself.  There  was  noth- 
ing the  train  in  question  up  an  incline  ing  to  show  that  it  was  customary, 
in  a  yard  had  a  very  loud  exhaust  when  men  were  sent  to  grind  in  checks, 
which  could  be  heard  at  a,  great  dis-  to  notify  the  engineer  or  fireman,  or 
tanee,  and  which,  by  reason  of  its  sin-  anybody  else,  of  the  fact,  and  that  they 
gularity,  was  a  better  signal  than  a  must  be  careful  about  blowing  down,  or 
bell,  the  ringing  of  whicb  was  almost  that  it  had  ever  been  done  before,  or 
Incessant,  owing  to  the  constant  move-  that  anything  was  omitted  in  this  case 
ments  of  the  engine  about  the  yard  on  which  the  men  habitually  relied  or 
throughout  the  day,  and  would  there-  had  a  right  to  rely.  There  was  testi- 
fore  signify  very  little  at  any  particu-  mony  that  the  workmen  looked  out  for 
lar  moment.  Chesapeake  &  0.  R.  Co.  themselves,  as  they  needs  must  in  many 
v.  Lee  (1888)  84  Va.  642,  5  S.  E.  579.  things.  Some  details  a  foreman  may 
The  starting  of  a  freight  train  ,unex-  safely  ignore,  or  leave  to  the  men  over 
pectedly  to  a  brakeman  on  the  tep  of  whom  he  has  charge.  We  discover  no 
a  car  at  the  rear  end  of  a  train,  but  not  evidence  of  negligence  on  the  part  of 
suddenly,  violently,  or  negligently, gives  Noyes    [the  foreman]."     In  Leonard  V. 
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of  his  ordinary  duties."^    The  reluctance  of  the  courts  to  allow  a  serv- 
ant to  recover  for  an  injury  due  to  such  a  danger  is  especially  strong 

Collins  (1877)  70  N.  Y.  90,  it  was  held  be  justified  in  declaring,  as  a  matter  of 
that  wliero  a  servant  injured  by  the  fall  law,  that  it  was  negligence  in  a  rail- 
of  a  bank  of  earth  sought  to  recover  road  company  to  permit  its  cars,  or 
on  the  theory  that  the  master  failed  to  even  a  single  car,  to  move  along  its 
keep  his  promise  to  warn  him  when  track  in  a  public  place,  such  as  a  street 
certain  work  rendering  the  subsidence  crossing,  or,  jierhaps,  at  its  passenger 
of  the  bank  probable  was  about  to  be  depots,  where  the  public  are  permitted 
commenced,  it  was  error  to  refuse  a  re-  to  be  upon  and  travel  across  its  tracks, 
quest  to  the  eflfeet  that  the  failure  of  without  having  someone  on  the  same  to 
the  defendant  to  keep  his  promise  would  control  its  movements ;  but  the  ques- 
not  be  a  ground  of  recovery  if  the  serv-  tion  presented  by  this  case  is  an  en- 
ant  actually  looked  up  and  saw  the  tirely  different  question.  The  cars 
work  in  progress.  In  McMahon  v.  Ida  which  were  permitted  to  go  along  its 
Mill.  Go.  (1898)  101  Wis.  102,  76  N.  tracks  unattended  were  in  the  private 
W.  1098,  first  appeal  (1897)  95  Wis.  yards  of  the  defendant,  where  no  per- 
308,  70  N.  W.  478,  it  was  held  that  the  sons  were  expected  to  be  present  except 
failure  of  a  shift  boss  of  a  mine  to  in-  its  servants  and  agents,  many  of  whom 
form  a  miner  ordered  to  go  to  blasting  were  present  solely  for  the  purpose  of 
in  a  place  where  there  are  unexploded  moving  the  cars  on  the  tracks,  without 
blasts,  as  to  the  exact  number  of  such  being  upon  the  same  as  brakemen.  If 
blasts,  was  not  negligence,  where  he  had  it  was  negligence  to  permit  the  cars  to 
good  reason  to  believe  that  all  the  un-  run  unattended  in  the  defendant's  yard, 
exploded  blasts  had  wires  protruding  where  cars  are  loaded  and  unloaded  and 
therefrom,  M'hieh  would  be  a  sufficient  moved  about  for  the  purpose  of  making 
warning  to  the  miner.  Compare  also  up  trains,  such  negligence  is  not  so  ap- 
Bouston  &  T.  G.  R.  Co.  v.  Strycharski  parent  that  a  court  may  pronounce 
(1894)  6  Tex.  Civ.  App.  555,  26  S.  W.  upon  it  as  a  matter  of  law.  At  most, 
253,  642  (for  facts  see  §  220,  post).  it  might  be  a  fact  to  go  to  the  jury 
'  An  engineer  on  a  locomotive  is  not  upon  the  question  of  negligence."  Kel- 
guilty  of  negligence  in  failing  to  stop  ley  y.  Chicago,  M.  &  St.  P.  R.  (7o.  (1881) 
the  train,  or  warn  of  danger  a  section  53  Wis.  74,  9  N.  W.  316.  A  railway  corn- 
hand  who  stands  in  a  safe  position,  sev-  pany  does  not  owe  yard  employees  the 
eral  feet  from  the  track,  until  after  duty  of  notifying  them  when  an  open- 
the  engine  passes;  and  the  foreman  of  ing,  such  as  is  usual  and  necessary  from 
a  gang  of  section  hands  is  under  no  time  to  time  in  'shifting  cars  intheyard, 
duty  to  warn  each  of  them  of  the  dan-  will  be  closed  up,  inasmuch  as  these 
ger  from  each  passing  train,  where  they  openings  are  not  left  for  the  purpose  of 
are  so  familiar  with  the  work  as  to  be  enabling  the  employees  to  cross  the  track, 
presumably  capable  of  looking  out  for  Plunkeit  v.  Central  R.  Co.  (1898)  105 
themselves,  and  there  is  no  unusual  Ga.  203,  30  S.  E.  728.  Whether  a  fore 
danger,  and  no  rule  exists  imposing  man  was  negligent  in  not  notifying  a 
upon  him  such  duty.  Ring  v.  Missouri,  switchman  that  a  switch  had  already 
P.  R.  Co.  (1892)  112  Mo.  220,  20  S.  been  turned,  and  that  it  was,  therefore, 
W.  436.  A  railroad  company  is  not  unnecessary  for  him  to  cross  the  track 
negligent  in  failing  to  place  danger  sig-  to  tend  it,  depends  upon  what  the  fore- 
nals  to  warn  members  of  a  bridge  gang  man  should  have  foreseen  the  switch- 
running  hand  cars  to  look  out  for  sec-  man  would  undertake  to  do  if  he  was 
tion  men  at  work  on  the  track.  Brun-  not  informed  that  the  switch  had  been 
ell  V.  Southern  P.  Co.  ( 1899 )  34  Or.  changed  to  the  required  position.  Grant 
256,  56  Pac.  129.  In  a  case  holding  v.  Union  P.  R.  Co.  (1891)  45  Fed.  673. 
that  the  mere  fact  that  in  a  railroad  The  failure  to  have  a  servant  on  the 
company's  private  yard,  where  cars  are  rear  of  a  backing  train  to  give  warn- 
loaded  and  unloaded  and  trains  made  ing  of  its  approach  to  a  street  crossing 
up,  such  cars  are  permitted  to  move  was  not  negligence  as  to  a  flagman  at 
along  the  tracks  unattended  by  a  brake-  the  crossing,  who  could  have  seen  the 
man,  cannot  be  held  negligence,  as  mat-  train  if  he  had  been  performing  his 
ter  of  law,  as  against  the  company's  duty  to  keep  a  watch  for  approaching 
servants  employed  in  such  yard,  the  trains.  Coleman  v.  Pittsburg,  G.  G.  d- 
court  said:     "A  court  would  probably  St.  L.  R.  Co.  (1901)  23  Ky.  L.  Eep.  401, 
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in  cases  where  tlie  isolated  event  which  caused  the  injury  occurred 
during  the  work  of  constructing  or  repairing  a  part  of  the  master's 
plant.^ 

It  is  sufficiently  manifest  that  some  of  the  applications  of  the  doc- 
trine exemplified  in  the  cases  just  cited,  when  considered  with  rela- 
tion to  the  facts  involved,  go  very  far  towards  reducing  the  obligations 
of  warning  to  a  mere  nullity.  The  process  of  nullification  may  be 
said  to  be  complete  in  those  decisions  which  proceed  upon  the  broad 
ground  that  employers  cannot  be  required  to  warn  their  men  as  to 
every  transitory  risk,  where  the  only  thing  the  men  do  not  know  is  the 


G3  S.  W.  39.  There  is  no  necessity  of 
a  signal  being  given  to  an  off-bearer  in 
a  sawmill  of  the  starting  of  the  saw 
carriage,  where  it  is  uniformly  started 
as  soon  as  the  hooks  are  removed  from 
the  cants,  and  the  carriage  has  been  so 
operated  hundreds  of  times  during  the 
few  days  he  has  worked  at  it.  Olsen 
V.  Vorth  Pacific  Lumher  Co.  (1901)  106 
Fed.  298.  A  master  is  not  bound  to 
notify  a  servant  working  near  a  trap- 
door on  every  occasion  on  which  it  is 
opened  for  purposes  connected  with  the 
ordinary  routine  of  the  business. 
Kupp  V.  Rummel  (1901)  199  Pa.  90,  48 
Atl.  679.  Compare  Young  v.  Miller 
(1897)  167  Mass.  224,  45  N".  E.  628, 
holding  that  a  master  owes  no  duty  to 
give  a  servant  who  knows  of  the  exist- 
ence of  a  trap  door,  and  that  it  is  liable 
to  be  open  at  any  time,  notice  or  warn- 
ing that  it  is  open  at .  any  particular 
time.  In  'North  Chicago  Rolling  Mill 
Co.  V.  Johnson  (1885)  114  111.  57,  29 
N.  E.  186,  the  servant's  nonanticipa- 
tion  of  the  event  which  injured  him  is 
adverted  to  as  one  of  the  elements  in- 
dicating the  existence  of  a  duty  to  give 
warning. 

'  In  Porter  v.  Silver  Creeh  &  M.  Coal 
Co.  (1893)  84  Wis.  418,  54  N.  W.  1019, 
the  majority  of  the  court  thus  stated 
their  reasons  for  refusing  to  allow  the 
servant  to  recover  for  injuries  caused 
by  the  sudden  tautening  of  a  cable  in  a 
chute,  the  jury  having  found  that  there 
was  no  negligence  on  the  part  of  the 
employee  in  control  of  the  machinery: 
"The  only  ground  upon  which  such  neg- 
ligence can  be  claimed  is  that  the  de- 
fendant furnished  the  plaintiff  an  un- 
safe place  to  work,  and  did  not  warn 
him  of  the  fact  that  the  cable  was  in 
the  chute  and  would  be  lifted.  Had 
the  machinery  of  the  dock  been  in  regu- 
lar operation  handling  coal,  and  had 
this  lifting  of  the  cable  from  the  chute 


been  one  of  the  incidents  of  such  op- 
eration, regularly  or  occasionally  recur- 
ring, the  argument  would  be  strong 
that  negligence  could  be  predicated  upon 
the  failure  to  warn  a  new  and  inex- 
perienced employee  of  such  fact.  Such, 
however,  was  not  the  situation.  The 
docks,  structures,  and  machinery  were 
not  in  use.  They  were  undergoing  re- 
pairs and  rebuilding  made  necessary  by 
a  recent  storm.  The  situation  was  sub- 
stantially the  same  as  if  they  were  in 
process  of  erection.  Now,  in  the  orig- 
inal erection  of  buildings  or  structures, 
the  rule  that  the  master  must  furnish 
a  safe  place  to  work  can  have  manifest- 
ly very  limited  application.  In  the 
handling  of  building  materials,  the  ad- 
justing of  machinery,  and  the  many 
operations  that  are  continually  going 
on  in  the  process  of  building  or  re- 
building, dangers  constantly  must  arise 
against  which  no  foresight  can  provide 
or  warning  be  given.  A  place  which  is 
perfectly  safe  at  one  moment  may  be- 
come full  of  danger  the  next  moment. 
Were  the  employer  held  to  the  duty  of 
providing  at  all  times  a  safe  place  for 
the  builder  to  work,  or  of  warning  him 
of  a  possible  future  danger,  we  appre- 
hend few  would  undertake  to  build  or 
repair  any  structure.  Such  a  rule  of 
diligence  would  be  too  grievous  to  be 
borne."  Cassoday  and  Orton,  JJ.,  dis- 
sented on  the  ground  that  the  plaintiff 
was  directed  to  work  in  a,  place  of  im- 
minent, but  unforeseen,  danger,  of  which 
he  had  no  knowledge  or  warning,  and 
that  the  defendant,  as  master,  was 
bound  to  know  that  the  engineer  was 
liable  to  start  the  machinery  at  any 
time  without  warning,  and  thus  imperil 
the  safety  and  life  of  the  plaintiff.  The 
conclusion  of  the  majority  that  the  de- 
fendant was,  as  a  matter  of  law,  not 
bound  to  anticipate  such  an  accident  as 
that  which  occurred  seems  to  the  pres- 
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precise  time  when  the  danger  will  supervene;*  nor  where  the  actual 
danger  which  caused  the  injury  was  due  to  a  transitory  occurrence, 
of  such  a  nature  that  the  plaintiff  must  have  known  that  it  would 
probably  happen  from  time  to  time.^  The  conclusion  thus  based  upon 
the  transitory  and  obvious  character  of  the  risk  is  regarded  as  espe- 
cially appropriate  where  that  risk  is  essentially  incident  to  the  very 
work  which  the  servant  has  undertaken  to  do.^ 

The  somewhat  inconsistent  position  which  is  the  result  of  a  theory 
which  attributes  this  eifect  to  the  servant's  knowledge  of  the  condi- 
tions is  avoided  by  denying,  as  some  courts  have  done,  that  the  mas- 


ent  writer  an  unjustifiable  invasion  of 
the  province  of  the  jury.  The  stand- 
ard of  duty  is  doubtless  not  so  high 
^Yhen  repairs  are  going  on  (see  §  29, 
ante),  but  surely  it  is  going  too  far  to 
say  that  a  jury  could  not  warrantably 
find  a  master  negligent  in  having  failed 
to  make  suitable  arrangements  for  ob- 
viating such  an  accident  as  the  one 
which  occurred. 

*In  McOann  v.  Kennedy  (1896)  167 
Mass.  23,  44  N.  E.  1055,  the  plaintiff 
was  at  work  upon  a  house  in  which  the 
defendant  was  making  some  changes. 
He  went  up  a  ladder,  stepped  through 
a  window,  and  then,  in  order  to  avoid 
a  man  who  was  working  behind  it, 
stepped  to  the  left  upon  a  joist  which 
liad  been  sawed  nearly  through  for  a 
well-hole,  and  fell.  The  plaintiff  knew 
that  the  customary  way  to  make  well- 
holes  was  to  lay  the  joists  and  then  cut 
them  out,  and,  so  far  as  appears,  knew 
where  this  well-hole  would  be.  It 
would  be  seen  from  the  plaintiff's  tes- 
timony that  the  joist  had  been  cut  very 
recently.  Another  witness  stated,  with- 
out contradiction,  that  he  had  cut  it 
a  moment  before  the  accident,  and  had 
gone  to  get  an  ax  to  knodt  the  joist  out. 
It  was  held  that  the  employer  was  not 
liable. 

^Flynn  v.  Camphell  (1803)  160 
Mass.  128,  35  N.  E.  453,  where  the 
plaintiff,  after  four  and  a  half  years  of 
experience  in  the  work  of  wheeling  coal 
from  a  coal-shed  to  a  fire  room,  was 
struck  in  tlie  foot  by  a  load  of  coal 
which  had  been  dumped  through  a 
hatchway  in  the  roof,  after  being  dis- 
charged from  a  lighter,  the  position  of 
which  could  easily  have  been  ascer- 
tained, and  whether  it  was  ready  to  un- 
load or  not. 

°  Hence,  an  employer  is  not  required 
ill  formal  language  to  notify  an  em- 
ployee sent  into  a  room  in  which  a  fly- 


wheel has  exploded  to  clear  away  rub- 
bish, that  no  one  has  as  yet  examined 
the  room  to  see  that  nothing  is  likely 
to  fall  upon  him.  Under  such  circum- 
stances the  servant  has  no  right  to  as- 
sume that  he  is  not  the  first  to  be  sent 
into  the  room.  Kanz  v.  Page  (1897) 
168  Mass.  217,  46  N.  E.  620.  In  Burns 
V.  Mattheics  (1895)  146  N.  Y.  386,  40 
N.  E.  731,  the  court,  in  denying  the 
right  of  a  laborer  to  recover  for  injuries 
caused  by  the  collapse  of  the  walls  of  a 
trench,  said :  "Had  the  foreman  known 
that  the  walls  of  the  trench  were  likely 
to  give  way,  it  doubtless  would  have 
been  his  duty  to  have  warned  Burns; 
but  masters  are  not  insurers  against  ac- 
cidents, and  they  ought  not  to  have  ex- 
traordinary and  unexpected  burdens 
imposed  upon  them.  They  are  required 
to  be  careful  and  prudent,  and  to  exer- 
cise the  care  and  caution  over  the  men 
in  their  employ  that  careful  and  pru- 
dent men  ordinarily  exercise.  A  fore- 
man, having  fifty  men  under  him,  can- 
not be  expected  to  keep  his  eye  con- 
stantly upon  every  man  and  see  that  he 
does  not  step  into  a  place  of  danger, 
nor  can  he,  having  the  care  of  so  many, 
be  expected  momentarily  to  think  of 
every  danger  that  may  befall  them. 
Each  man  is  expected  to  have  some 
judgment  and  care  with  reference  to 
the  preservation  of  himself  from  dan- 
ger, and  of  necessity  much  has  to  be 
left  to  his  care  in  this  regard.  Burns 
was  not  set  at  work  upon  a  dangerous 
machine  about  which  he  had  no  knowl- 
edge, but  instead  he  was  directed  to  dig 
a  trench  for  a  sewer.  He  had  done  such 
work  before,  and  so  far  as  appears  was 
a  man  of  reasonable  intelligence,  and 
must  have  known  something  of  the  dan- 
gers of  working  in  deep  trenebes  with- 
out curbing.  He  was  at  liberty  to  se- 
lect his  own  place  to  work  in  the  trench, 
and  he  might  have  commenced  where  it 
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ter's  duty  is  fulfilled,  where  the  only  warning  received  was  a  general 
notification  to  the  servant  to  be  on  his  guard,'^  especially  where  the 
plaintiff  had  gone  to  work  after  the  notification  was  issued  f  or  where 
there  has  been  a  change  in  the  methods,  of  which  he  was  ignorant,  and 
which  entailed  the  approach  of  danger  from  an  unexpected  quarter.* 
Another  way  of  reaching  a  similar  conclusion  is  also  indicated  by  a 
decision  in  which  it  was  held  that  a  usage  which  is  itself  an  evidence 
of  a  want  of  due  care  cannot  be  utilized  as  a  defense.-'*' 

It  has  already  been  shown  that,  as  a  general  rule,  a  master  is  un- 
der no  obligation  to  take  steps  to  preserve  his  employees  from  the  con- 
sequences of  casualties  which  are  not  due  to  his  negligence.  See  § 
13,  ante.  One  exception  to  this  rule  is  that  a  court  would  probably 
decline  to  interfere  with  a  verdict  based  on  the  theory  that  it  is  cul- 
pable to  omit  to  warn  an  employee  when  some  sudden  catastrophe 
has  created  an  extra-hazardous  situation,  and  it  is  apparent  that  a 
timely  notification  would  have  enabled  him  to  escape.  But  it  is  ob- 
viously a  condition  precedent  to  recovery  under  such  circumstances, 
that  the  master  should  be  proved  to  have  been  aware,  actually  or  con- 
structively, that  the  servant  was  in  such  a  position  as  to  be  exposed 
to  danger  by  the  catastrophe  in  question  (see  chapter  x.,  ante),  and 
that  it  would  have  been  possible  to  convey  the  warning  to  him  with 
sufficient  rapidity  to  enable  him  to  protect  hiiuself.-'^ 

was  but  a  foot  deep.  He  knew  that  started,  and  is  subsequently  injured  by 
curbing  had  been  put  in  up  to  the  man-  being  thrown  off  a  car  by  the  sudden 
hole,  and  that  it  must  have  been  the  impact  of  another  car  which  has  thus 
intention  of  the  foreman  to  curb  north  been  run  down  against  the  one  on  which 
therefrom."  Other  decisions  bearing  he  is  working,  it  is  for  the  jury  to  say 
upon  this  limitation  of  the  servant's  whether  the  master's  duty  of  instruc- 
right  of  action  will  be  found  in  §  218,  tion  has  been  sufficiently  discharged, 
note  2,  post.  Fisher  v.   Delaware    &   E.     Canal    Co. 

■•  The  Pioneer    (1897)     78    Fed.    600.    (1893)   153  Pa.  379,  26  Atl.  18. 
See  §  109,  note  3,  ante.     A  railroad  em-       ^  The  Pioneer  (1897)  78  Fed.  600. 
ployee  who  cannot    reasonably    protect       °  Houston  &  T.  C.  R.  Co.  v.  Strychar- 
himself  by  watching  out  for  the  return   shi    (1896;    Tex.   Civ.   App. )    35   S.  W. 
of  a  switch  engine  with  cars  attached  to   851. 

be  coupled  to  a  car  at  which  he  is  em-  "Thus,  a  custom  of  moving  an  en- 
ployed,  while  standing  on  a  ladder  rest-  gine  immediately  upon  the  covers  being 
ing  upon  it,  is  entitled  to  some  warn-  placed  over  the  man-hole  after  taking 
ing  other  than  a  mere  general  instruc-  water,  leaving  the  fireman  to  get  down 
tion  that  he  must  look  out  for  himself  over  the  coal  without  signal  to  him,  will 
when  the  cars  are  switched  against  it.  not  relieve  the  railroad  company  from 
Houston  £  T.  C.  R.  Go.  v.  Strycharski  liability  to  a  fireman  for  personal  in- 
(1896;  Tex.  Civ.  App.)  35  S.  W.  851.  juries  while  getting  down,  occasioned 
When  a  minor  thirteen  years  of  age,  by  such  movement,  where  the  character, 
employed  to  pick  out  the  slate  from  quantity,  or  location  of  the  coal  was 
coal  cars  after  they  have  been  run  down  such  as  to  make  his  position  unusually 
an  incline  from  the  place  of  loading,  has  perilous,  or  where  the  engine  moved 
been  told  to  be  on  his  guard  when  more  suddenly  than  usual.  Knott  v. 
cars  are  being  run  down,  and  also  to  Duhuque  d  8.  C.  R.  Co.  (1892)  84  Iowa, 
be  on  his  guard  against  the  jerking  of  462,  51  N.  W.  57. 
the    cars    when    the    train    was     being       "  The  case  cannot  be  submitted  to  the 


§  210]  SYSTEM.  461 

B.  Duty  to  poemui.atb  eules  defining  the  mannes  in  which 
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210.  Generally. —  It  has  been  judicially  recognized  that  rules  for  the 
conduct  of  a  business  are  prescribed  both  for  the  purpose  of  increas- 
ing  the  economic  efficiency  of  the  various  instrumentalities  which  are 
brought  into  use,  and  for  the  purpose  of  lessening  the  risks  which  the 
servants  will  have  to  incur.^  The  law,  however,  takes  no  account  of 
the  financial  aspects  of  an  employer's  arrangements.  From  a  juridi- 
cal standpoint  those  arrangements  are  material  only  in  so  far  as  they 
may  affect  the  safety  of  others,  and  the  persons  who  are  most  directly 
and  vitally  interested  in  the  manner  in  which  an  industrial  concern 
is  carried  on  by  its  proprietor  are  necessarily  those  who  assist  him  in 
his  enterprise.  The  rationale  of  the  obligations  which  arise  out  of 
this  situation  is  not  far  tO'  seek. 

However  experienced  and  careful  servants  may  be,  a  master  is 
clearly  not  justified  in  conducting  a  complicated  business  on  a  system 
which  assumes  them  to  be  capable  of  selecting,  upon  each  and  every 
occasion,  that  particular  course  of  action  which  is  the  safest  both  for 
themselves  and  for  their  fellow  employees.  In  the  very  nature  of  the 
case,  many  of  the  elements  of  the  problems  involved  in  the  process  of 
making  a  choice  between  alternative  methods  of  work  at  any  given 
time  and  place  must  be  unknown  to  persons  whose  range  of  view  is 
necessarily  limited  to  their  own  immediate  environment.  Some  of 
the  perils  produced  by  unavoidable  ignorance  may  doubtless  be  ob- 
viated by  properly  instructing  the  servants.  But  even  after  the  very 
fullest  information  of  Avliich  the  circumstances  admit  has  been  im- 
parted to  them,  there  will,  in  many  lines  of  business,  remain  a  re- 
siduum of  situations  which  can  be  rendered  safe  for  them  only  by  the 
issuance  of  peremptory  directions  which  leave  nothing  to  their  ovm. 
discretion,  and  require  them  to  do  certain  work  in  a  specified  manner. 
Wherever,  therefore,  tlie  master  should,  as  a  reasonably  prudent  man, 
see  that  there  is  a  probability  of  injury  to  some  individual  servant  or 
to  some  class  of  servants,  if  they  and  their  fellow  employees  are  left 

jury  on  the  issue  that  the  servant  was  ployees  on  the  first  floor  had  only  just 

not  warned  of  a  discovered  peril,  where  time  to  escape;  that  the  immediate  su- 

the  evidence  is  that  he  was  injured  in  perior   of  the   injured   servant  was  the 

jumping,  when  a  fire  broke  out,  from  a  only   person  who   was    aware    that    he 

window  on  the  third  floor   of  a  build-  was  in  the  building,  but  that  he  could 

ing  in  which  he  had,  at  the  request  of  have  been  notified  of  the  fire  if  his  pres- 

a  superior  employee,    remained    durini?  ence    had    been    knovra.     Hernischel  v. 

the  dinner  hour,  at  which  time  he  and  Texas  Drug  Co.   (1901;  Tex.  Civ.  App.) 

other  employees    were    usually    absent;  61   S.  W.  419. 

that    a    fire    suddenly    broke    out    and       ^  Sutherland  v.   Troy    d    B.    R.    Co. 

spread  with  such  rapidity  that  the  em-  (1891)   125  N.  Y.  737,  26  N.  B.  609. 
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to  regulate  their  actions  according  to  their  own  ideas  of  what  is  prop- 
er, he  is  charged  with  tlie  obligation  of  protecting  them,  as  far  as  pos- 
sible, both  by  prescribing  the  lines  upon  which  the  ordinary  routine 
of  tlieir  work  shall  be  conducted,  and  by  declaring  what  precautions 
shall  be  taken  by  them  to  minimize  the  danger  arising  from  special 
emergencies.^  The  duty  upon  which  the  responsibility  of  the  master 
in  this  regard  is  predicated  is,  therefore,  one  particular  branch  of  the 
general  duty  of  the  master  not  to  expose  his  servants  to  extraordinary 


'  The  language  used  by  the  courts  in 
referring  to  the  obligation  to  promul- 
gate rules  is  sufficiently  illustrated  by 
the  following  extracts.  Other  passages 
of  a  similar  tenor  will  be  found  in  the 
quotations  from  cases  dealing  with  spe- 
cial   points   to    be    hereafter    discussed. 

"It  is  settled  doctrine  that  a  railroad 
company  is  bound  to  guard  its  em- 
ployees against  negligence  of  coem- 
ployees,  so  far  as  it  can,  by  the  enact- 
ment and  promulgation  of  reasonable 
rules  in  the  management  of  its  busi- 
ness." Abel  V.  Delaware  &  H.  Canal 
Co.  (1891)  128  N.  Y.  662,  28  N.  E.  663. 
It  is  the  master's  duty  "to  make  and 
promulgate  sufficient  rules  and  regula- 
tions for  the  conduct  of  the  business  in 
its  ordinary  run,  and  for  any  extraor- 
dinary occasions  that  ma,y  be  reason- 
ably anticipated."  Slater  v.  Jewett 
(1881)  85  N.  Y.  73,  39  Am.  Rep.  627. 
"When  a  railroad  company's  employees 
are  known  to  be  doing  their  work  in  a 
reckless  and  dangerous  manner,  it  is 
the  duty  of  the  company  [master]  to 
change  the  manner  of  operation  by  some 
regulation  or  rule."  Doing  v.  New  York, 
0.  &  W.  R.  Co.  (1897)  151  N.  Y.  579, 
45  ISr.  E.  1028.  "The  intestate,  upon  en- 
tering the  defendant's  employ,  assumed 
and  assented  to  the  ordinary  risks  in- 
cident to  the  service.  But  employers 
cannot  avail  themselves  of  this  assent 
unless  they  take  reasonable  precautions 
to  insure  the  servant's  safety  while  in 
the  performance  of  his  duties,  and  there 
can  be  no  exemption  from  liability  for 
injuries  sustained  by  a  servant  when 
such  injuries  are  traced  to  the  employ- 
er's failure  to  take  such  precautions. 
Within  the  operation  of  this  princinle 
a  corporation  is  bound  to  carry  on  its 
business  under  a  proper  system  and  un- 
der reasonable  rules  and  regulations, 
and  if,  through  a  failure  to  establisli 
such,  a  servant  is  injured,  the  corpora- 
tion is  liable.  Ford  v.  Lake  Shore  & 
M.  8.  R.  Co.  (1891)  124  N.  Y.  493,  12 
L.  E.  A.  454,  26  N.  E.  1101.     In  Reagan 


V.  St.  Louis,  K.  &  N.  W.  R.  Go.  (1887) 
93  Mo.  348,  6  S.  W.  371,  the  court  cited 
with  approval  the  following  pa.ssage 
from  the  treatise  of  Shearman  &  Red- 
field  on  Negligence,  §  93 :  "One  who 
employs  servants  in  complex  and  dan- 
gerous business  ought  to  prescribe  rules 
sufficient  for  it'-!  M'derly  and  safe  man- 
agement. His  failure  to  do  so  is  a  per- 
sonal negligence,  for  the  consequences 
of  which  he  is  liable  to  his  servants." 
The  same  statement  is  also  adopted  as 
correct  in  Richlands  Iron  Co.  v.  El- 
kins  (1893)  90  Va.  249,  17  S.  E.  890. 
The  subjoined  statement  of  the  general 
rule  by  another  textwriter  has  been 
adopted  in  Texas  &  N.  0.  R.  Go.  v. 
Echols  (1894)  87  Tex.  339,  27  S.  W. 
60,  28  S.  W.  517 :  "If  a  master  is  en- 
gaged in  a  complex  business  that  re- 
quires definite  regulations  for  the 
safety  and  protection  of  his  employees, 
a  failure  to  adopt  proper  rules,  as  well 
as  laxity  in  their  enforcement,  is  neg- 
ligence per  se,  and  the  establishment  of 
defective  or  improper  rules  is  such  neg- 
ligence as  renders  the  master  responsi- 
ble for  all  injuries  resulting  therefrom." 
Wood,  Mast.'&  S.  §  403;  3  Wood,  Rail- 
way Law,  §  382.  A  master  is  bound 
to  "make  and  promulgate  proper  rules 
for  the  government  of  his  servants  and 
business,  whenever  it  is  so  large  or 
complicated  as  to  make  his  personal  su- 
pervision impracticable."  Murphy  v. 
Hughes  (1898)  1  Penn.  (Del.)  250,  40 
Atl.  187.  "Without  such  regulations 
their  employees  would  be  at  the  mercy 
of  others  [coemployees]  whom  they  had 
no  election  in  employing,  or  over  whose 
actions  they  have  no  control."  Pitts- 
burg, Ft.  W.  &  G.  R.  Go.  V.  PoiKrrs 
(1874)  74  III.  341.  "The  rule  is  well 
settled  that  it  is  the  duty  of  all  persons 
and  corporations  having  mnny  men  in 
their  employ  in  the  same  business  to 
make  and  promulgate  rules  which,  if 
observed,  will  afford  protection  to  the 
employees.  This  is  the  more  necessaiy 
where  the  manner  of  doing  business  is 
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dangers.^  See  chapter  i.,  subtitle  B.  The  adoption  and  maintenance 
of  defective  or  imperfect  rules  are  manifestly  as  much  negligence  as 
the  entire  failure  to  establish  any  rules.*  Where  an  employer  knows, 
or  ought  to  know,  that  a  certain  rule  is  inefficient,  either  because  it  is 
not  calculated  to  furnish  proper  protection,  or  because  it  is  habitual- 
ly disregarded  by  employees,  it  becomes  his  duty  to  adopt  such  other 
additional  regulations  as  will  secure  the  safety  of  the  servant  con- 
cerned.^ Negligence  is  predicable  of  his  failure  to  see  that  a  rule 
which  was  adequate  for  the  protection  of  the  servants  was  properly 
carried  out.*'  (See  §  214,  post.)  The  test  of  the  sufficiency  of  a  rule 
is  that  it  shall  be  reasonably  well  calculated  to  secure  the  safety  of 
the  employees  if  it  is  faithfully  obeyed,''  or  that  it  protects  the  serv- 
ant, as  far  as  reasonably  can  be  done,  against  the  hazard  of  the  neg- 
ligence of  coemployees ;®  or  that,  if  faithfully  and  carefully  observed, 
it  will  give  reasonable  protection  to  the  employee  concerned  f  or  that 
it  constitutes  a  safeguard  upon  which  a  person  of  ordinary  prudence 
may  rely,  as  affording  reasonable  protection  against  the  danger  to 
which  the  workman  was  exposed  in  the  particular  ease.-"* 

One  of  the  tests  of  the  sufSciency  of  the  rules  adopted  by  a  master 
for  the  government  of  his  sei-vants  and  his  business  is  that  they  have 


such  that  the  danger  or  safety  of  an 
employee  at  any  given  time  depends 
upon  the  way  in  which  some  other  em- 
ployee is  engaged  at  the  same  time. 
In  such  a  case,  where  the  action  of  one 
employee  may  make  that  dangerous 
which,  if  he  took  no  action,  would  be 
safe,  it  is  undoubtedly  the  duty  of  the 
common  employer  to  make  such  rules 
as  will  enable  the  person  whose  safety 
is  put  at  risk,  to  be  advised  of  the  dan- 
ger and  to  avoid  it."  Eastwood  v. 
Retsof  Min.  Co.  (1895)  86  Hun,  91,  34 
N.  Y.  Supp.  196. 

'Reagan  v.  St.  Louis,  K.  &  W.  W.  R. 
Co.  (1887)  93  Mo.  348,  6  S.  W.  371.  In 
a  case  in  which  the  absence  of  regula- 
tions was  held  to  raise  for  the  jury  the 
question  whether  the  master  was  guilty 
of  negligence,  the  court  remarked,  argu- 
endo: "It  is  the  duty  of  the  master 
having  control  of  the  times,  places,  and 
conditions  under  which  the  servant  is 
required  to  labor,  to  guard  him  against 
probable  danger  in  all  cases  in  which 
that  may  be  done  by  the  exercise  of  rea- 
sonable caution."  McOovern  v.  Central 
Vermont  R.  Co.  (1890)  123  N.  Y.  280, 
25  N.  E.  373. 

*  Texas  &  N.  0.  R.  Co.  v.  Echols 
(1894)  87  Tex.  339,  27  S.  W.  60,  28  S. 
W.  517. 


'Fordyce  v.  Briney  (1893)  58  Ark. 
206,  24  S.  W.  250. 

°  See  St.  Louis,  A.  &  T.  R.  CO.  v.  Trip- 
lett  (1891)  54  Ark.  289,  11  L.  R.  A. 
773,  15  S.  W.  831,  16  S.  W.  266. 

'  Hannibal  &  St.  J.  R.  Go.  v.  Kana- 
ley  (1888)  39  Kan.  1,  17  Pac.  324.  For 
similar  expressions,  see  Warn  v.  New 
York  G.  &  H.  R.  R.  Go.  (1894)  80  Hun, 
71,  29  N.  Y.  Supp.  897;  Texas  &  P.  R. 
Go.  V.  French  (1893;  Tex.  Civ.  App.) 
22  S.  W.  866;  Evansville  &  T.  H.  R. 
Go.  V.  Tohill  (1895)  143  Ind.  60,  41 
N.  E.  709,  42  N.  E.  352.  A  rule  easily 
followed  by  servants,  and,  when  fol- 
lowed, securing  safety  to  coservants,  is 
a  reasonable  compliance  with  the  duty 
owing  by  the  company  to  them.  Niles 
V.  New  York  C.  &  H.  R.  R.  Go.  (1897) 
14  App.  Div.  70,  43  N.  Y.  Supp.  751. 

'  Abel  V.  Delaware  &  B.  Canal  Go. 
(1891)   128  N.  Y.  662,  28  N.  E.  663. 

'Abel  V.  Delaware  &  H.  Canal  Co. 
(1886)  103  N.  Y.  581,  57  Am.  Rep.  773, 
9  N.  E.  325;  Davis  v.  Staten  Island 
Rapid  Transit  R.  Go.  (1896)  1  App. 
Div.  178,  37  N.  Y.  Supp.  157. 

^"Fordyce  v.  Briney  (1893)  58  Ark. 
206,  24  S.  W.  250. 
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been  in  force  for  a  considerable  length  of  time  and  have  accomplished 
the  purpose  contemplated.-^^ 

The  presumption  of  law  is  in  favor  of  the  sufficiency  of  the  rules 
adopted  by  a  master  for  the  government  of  his  servants  and  business, 
as  bearing  ujwn  tiie  question  of  negligence  of  the  master  rendering 
him  liable  for  injury  to  a  servant.^^  Unless  those  rules  are  shown  to 
be  "palpably  unreasonable,  or  clearly  insuflicient,"  the  master  ought 
not  to  be  cliarged  with  negligence  on  account  of  their  adoption  and 
use.-'* 

That  the  risks  arising  from  a  defective  system  are  prima  facie  not 
among  those  assumed  is  a  necessary  consequence  of  predicating  a  duty 
to  put  in  force  and  maintain  a  safe  system.-**  See  §  2,  ante.  But 
the  presumption  thus  entertained  in  the  servant's  favor  is,  of  course, 
overcome  by  evidence  showing  that  the  servant  went  on  working  with 
a  full  oomp.rehension  of  the  hazards  to  which  the  master's  system  ex- 
posed him.  See  chapter  xvii.  Since,  however,  rules  are  merely  a 
formal  statement  of  certain  arrangements  which  the  master  intends 
to  conform  to  himself,  and  which  he  expects  his  servants  to  conform 
to  also,  the  mere  fact  that  the  servant  knew  that  no  proper  rules  had 
been  promulgated  on  a  given  instance  will  not  prevent  a  recovery,  if 
the  arrangements  themselves  were  such  as  to  indicate  a  lack  of  due 


'^Murphy  v.  Hughes  (1898)  1  Penn.  the  business  of  a  railroad  this  duty  is 
(Del.)  250,  40  Atl.  187  (in  charge  to  especially  important  in  view  of  the  dan- 
jury)  ;  Rex  V.  Pullman's  Palace  Gar  Co.  gers  of  the  employment,  and  the  serious 

(1897)  2  Marv.  (Del.)  337,  43  Atl.  246.  consequence  likely  to  ensue  from  the 
Compare  note  13,  infra.  negligence    of     coemployees."     Abel    v. 

"Murphy  v.  Hughes   (1898)    1  Penn.  Delaivare   &  H.   Canal   Go.    (1891)    128 

(Del.)    250,  40  Atl.   187    (in  charge  to  N.  Y.  662,  28  N.  E.  663. 

jury).  ^^  Texas    &    P.    R.    Go.    v.    Eierheart 

^^  Little  Rock  &  M.  R.   Co.  v.  Bwrry  (1897)    91  Tex.  321,  43  S.  W.  510,  Af- 

(1898)  43  L.  R.  A.  349,  28  C.  C.  A.  firming  40  S.  W.  1060  (instruction  held 
644,  56  U.  S.  App.  37,  84  Fed.  944,  hold-  erroneous  which  declared,  without  qual- 
ing  that  rules  of  a  railroad  company,  ification,  that  the  servant  could  not  re- 
based  upon  the  wisdom  and  experience  cover  if  he  knew  of  the  master's  failure 
of  many  years  of  rp-ilroad  operations,  to  establish  suitable  rules).  In  Shee- 
which  do  not  provide  for  warning  the  ham  v.  Veic  York  G.  &  H.  R.  R.  Go. 
employees  upon  special  or  extra  trains  (1883)  91  N.  Y.  332,  it  was  argued  by 
of  the  movements  and  whereabouts  of  the  defendant's  counsel  that  the  plain- 
other  locomotives  liable  to  meet  or  be  tiff'  took  the  risk  of  defects  in  the  de- 
overtaken  by  the  special  or  extra  trains,  fendant's  system  of  running  trains  by 
are  not  unreasonable,  and  the  operation  telegraphic  orders;  but  the  court  said: 
of  a  railroad  in  accordance  therewith  is  "There  are  cases  where  such  an  argu- 
not  negligence.  ment  might  apply,  but  I  am  not  aware 

"  "The  rule  that  the  servant  takes  the  of  any  principle  which  releases  the  mas- 
risks  of  the  business  is  subject  to  the  ter  from  liability  to  an  employee  who 
qualification  that  the  master  must  ex-  has  been  injured  by  the  very  act  of  his 
ercise  reasonable  care  to  guard  the  serv-  employer,  or  by  the  omission,  on  its 
ant,  while  engaged  in  his  duties,  from  part,  to  provide  rules  which,  faithfully 
unnecessary  hazards,  including  hazards  carried  out,  would  insure  safety.  There 
from     negligence    of     coemployees.     In  was  no  such  bargain  between  the  par- 
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211.  limits  of  the  duty  to  promulgate  rules. —  The  extent  and  qual- 
ity of  the  obligation  of  the  master  to  make  rules  for  the  guidance 
of  his  servants  will  be  more  clearly  understood  if  ^\'e  advert  to  the  de- 
cisions in  which  the  language  used  has  a  special  relation  to  the  limits 
of  that  obligation.  On  the  one  hand  we  iind  in  the  cases  such  positive 
forms  of  statement  as  these :  That  the  law  imposes  the  duty  of  laak- 
ing  and  enforcing  reasonable  rules  and  regulations,  in  so  far  as  that 
is  reasonable  and  practicable  ;^  and  that  the  master  in  "making  rules 
for  the  government  of  his  employees  is  bound  to  use  ordinary  care, 
and  to  anticipate  and  guard  against  such  accidents  and  casualties  as 
may  reasonably  be  foreseen  by  its  managers  exercising  such  ordinary 
care."^ 

The  same  or  similar  conceptions  are  also  expressed  by  negative 
forms  of  phraseology  such  as  these:  That  an  employer  is  only  bound 
to  use  ordinary  care  in  formulating  rules,  and  it  is  not  reasonable  to 
proceed  upon  the  assumption  that  every  injury  to  an  employee  can  be 
guarded  against  and  prevented  by  making  such  rules,  and  that  it  is 
the  duty  of  the  employer  to  anticipate  and  guard  against,  by  rules  or 
otherwise,  only  such  accidents  and  casualties  as  might  reasonably  be 
foreseen  by  him  in  the  exercise  of  ordinary  prudence  and  care  f  that 
the  failure  to  adopt  rules  is  not  proof  of  negligence,  unless  it  appears 
from  the  nature  of  the  business  in  which  the  ser^^ant  is  engaged  that 
the  master,  in  the  exercise  of  reasonable  care,  should  have  foreseen 
and  anticipated  the  necessity  of  such  precaution;*  that  an  employer 

ties,  and  public  policy  forbids  that  one  R.   Co.  v.   Graham    (1898)    96  Va.   430, 

should   be   implied."     Compare   Wild  v.  31  S.  E.  604.    Whether,  in  the  operation 

Oregon    Short    Line    &    U.    N.    R.    Go.  of  trains,  emergencies  which  no  system 

(1891)    21   Or.   159,  27   Pac.  954;   Ford  of  rules  can  anticipate  and  provide  for 

V.  Lake  Shore  &  M.   8.  R.   Co.    (1891)  have  arisen,  and  whether,  in  view  of  such 

124  N.  Y.  493,  12  L.  R.  A.  454,  26  N.  E.  emergencies,    the     company    has     acted 

1101.  with  the   care  which  the  circumstances 

'  Doing  v.  New  York,  O.  &  W.  R.  Co.  demand,   are  questions   of   fact  for  the 

(1897)    151  N.  Y.  579,  45  N.  E.  1028.  trial  court.     Sprague  v.  New  York  &  N. 

nVarn  v.   New   York   C.   &  E.  R.  R.  E.  R.   Co.    (1896)    68  Conn.   345,  37  L. 

Co.    (1894)   80  Hun,  71,  29  N.  Y.  Supp.  R.   A.   638,   36  Atl.   791.     There,  a  col- 

897.  lision   was  caused  by  the   incompetence 

'  Berrigan  v.  Ne-w  York,  L.  E.  &  W.  of   an   inexperienced   engineer,   and   the 

R.  Co.    (1892)    131  N.  Y.  582,  30  N.  E.  appellate    court  refused    to  review    the 

57.  following  conclusion  of  the  trial  court: 

'  Morgan  v.   Sudson   River   Ore  d   I.  "The     superintendent     and     train     de- 

Co.   (1892)   133  N.  Y.  666,  31  N.  E.  234.  spatchers   did   not   give   Conrad   special 

To  a  like  effect,  see  Ely  v.  Neu>  York  C.  orders  or  proper  messages  to  guide  him 

£  H.  R.  R.  Co.    (1895)   88  Hun,  323,  34  in    the    movement    of    his    train    from 

N.  Y.  Supp.  739;  Burke  v.  Syracuse,  B.  Hawleyville,  and  failed  to  exercise  rea- 

&  N.  Y.  R.  Co.    (1893)    69  Hun,  21,  23  sonable  care  in  this  regard,  in  view  of 

N.     Y.    Supp.     458;     Daley    v.    Brown  Conrad's    known    inexperience    and    the 

(1899)     45    App.    Div.    428,    60    N.    Y.  condition   of  business  and   situation   of 

Supp.   840.     The    unanticipated  charac-  trains    on  the  road    on  that    day.     The 

ter  of  the  accident  was  also  one  of  the  defendant     was    guilty    of     negligence 

grounds  of  the  decision  in  Norfolk  &  TT.  amounting  to  a  want  of  reasonable 
Vol.  I.  M.  &  S.— 30, 
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cannot  be  held  liable  on  the  ground  of  a  failure  to  make  rules  to  pro- 
vide for  a  contingency  which  could  not  reasonably  be  anticipated.'' 
Where  specific  testimony  is  introduced  for  the  purpose  of  estab- 
lishing that  the  work  in  question  should  have  been  methodized  by  for- 
mal rules,  it  is  for  the  court  to  say,  in  the  first  place,  whether  tliat  tes- 
timony is  sufiicient  to  show  a  case  in  which  the  duty  to  make  rules 
rested  upon  the  master.^  If  that  point  is  decided  in  favor  of  the 
plaintiff,  the  question  whether  the  master's  duty  in  the  premises  has 
been  properly  performed  is  for  the  jury.''^  Where  the  necessity  for 
and  practicability  of  providing  rules  to  meet  the  given  circumstances 
are  apparent  from  the  averments  of  the  complaint  and  from  the  testi- 
mony by  which  those  averments  are  supported,  the  mere  fact  that 
neither  the  pleadings  nor  the  evidence  indicate  exactly  what  rules 
should  have  been  established  does  not  render  it  a  misdirection  to 
charge  the  jury  that  the  defendant  would  be  liable  if  he  did  not  es- 
tablish rules  to  protect  his  employees.*  But  in  the  absence  of  evi- 
dence showing  that  rules  would  be  useful  or  feasible  under  the  cir- 
cumstances, the  master  cannot  be  found  negligent  in  not  having  pro- 
mulgated them.®  It  is,  therefore,  error  to  leave  the  case  to  the  jury 
where  the  plaintiff  has  offered  no  evidence  which  indicates  that  other 
employers  in  the  same  business  had  promulgated  any  such  rule,  or 
that  the  siuggested  rule  was  necessary  or  practicable,  or  that  the  ne- 

care  in  not  providing,  in  some  way,  for  '  Larow  v.  Vew  York,  L.  E.  d  W.  R. 

the   special   direction   of   Conrad   under  Co.   (1891)   61  Hun,  11,  15  N.  Y.  Supp. 

the  circumstances  disclosed  by  the  evi-  384;  Warn  v.  Tslew  York  G.  d  H.  It.  R. 

denes.     The  collision  was  due  to  the  in-  Go.   (1891)   80  Hun,  71,  29  N.  Y.  Supp. 

competency    of    conductor    Conrad,    and  897 ;    Texas   d   N.   0.   R.   Go.   v.   Echols 

to  the  negligence   and  want  of  reason^  (1894)   87  Tex.  339,  27  S.  W.  60,  28  S. 

able  care  of  the  defendant,  its  superin-  W.  517;  Southern  P.  Go.  v.  Wellington 

tendent,  train  master,  and  despatchers,  (1896;  Tex.  Civ.  App.)   36  S.  W.  1114; 

as  above  stated."  Gulf,  0.  d  S.  F.  R.  Go.  v.  Finley  (1895) 

'Whalen     v.    Michigan     G.    R.     Go.  11  Tex.  Civ.  App.  64,  32  S.  W.  51;  and 

(1897)    114  Mich.   512,   72   N.   W.   323  the  eases  cited  passim  in  subtitle  C  of 

(unexpected,  unusual,  and  unexplained  this  chapter.     In  a  ease  where  the  in- 

failure  of  air  brake  to  work).  jured   person   was    a   passenger   it  was 

"  Texas    d    N.    0.    R.    Co.    v.    Echols  laid  down  that,  when  the  reasonableness 

(1894)   87  Tex.  339,  27  S.  W.  60,  28  S.  or  unreasonableness   of  a,  rule   depends 

W.  517.     In  an  action  by  an  employee,  upon   the   existence   of  particular  facts 

working    under    the    directions    of    his  and  circumstances,  it  is  a  question  for 

foreman,  for  an  injury  sustained  in  at-  the    jury,    under    proper    instructions; 

tempting  to  shift  a  heavy  engine  into  but  that,   if  the   facts   are   undisputed, 

place,    the     fact    that    defendants     had  the    question  is  a    proper  one    for    the 

made  a  rule  requiring  the  boom,  which  court.     Pittsburgh,   G.   d  St.  L.  R.   Go. 

was  attached  to  the  engine,  to  be  low-  v.  Lyon   (1888)    123  Pa.  140,  2  L.  R.  A. 

ered  before  moving  or  shifting  the  en-  489,  16  Atl.  607. 

gine,    and    that    other    contractors    had  '  Texas    d    P.    R.    Go.    v.    Gumpston 

made  similar  rules,  is  sufficient  to  au-  (1897)   15  Tex.  Civ.  App.  493,  40  S.  W. 

thorize  the   submission  of  the  question  546. 

of  the  necessity  of  such  a  rule  to  the  'Atchison,  T.  d  S.  F.  R.  Co.  v.  Car- 
jury.  Daley  v.  Brown  (1899)  45  App.  ruthers  (1896)  56  Kan,  309,  43  Pac, 
Div.  428,  60  N.  Y.  Supp.  840,  230, 
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cessity  and  propriety  of  making  such  a  rule  was  so  obvious  as  to  make 
the  question  one  of  common  knowledge  and  experience.^''  Espe- 
cially is  it  unwarrantable  to  infer  culpability  in  the  absence  of  such 
evidence,  where  it  appears  that  the  rules  actually  promulgated  by 
the  defendant  supplied  an  adequate  protection  against  the  occurrence 
of  accidents  like  the  one  in  question,  so  far  as  they  could  be  pre- 
vented by  rules.-' ^ 

If  the  plaintiff  relies  upon  the  theory  that  some  specific  rule  should 
have  been  promulgated  under  the  circumstances,  he  must  show  not 
only  that  the  rule  suggested  was  necessary,^  ^  but  that  it  was  reason- 


^°  Berrigan  v.  New  York,  L.  E.  &  W. 
R.  Co.  (1892)  131  N.  Y.  582,  30  N.  E. 
57 ;  Larow  v.  New  York,  L.  E.  &  W.  R. 
Go.  (1891)  61  Hun,  11,  15  N.  Y.  Supp. 
384;  Morgan  v.  Hudson  River  Ore  &  I. 
Co.  (1892)  133  N.  Y.  666,  31  N.  E.  234; 
Ely  V.  New  York  C.  &  B.  R.  R.  Co. 
(1805)  88  Hun,  323,  34  N.  Y.  Supp. 
739 ;  Doing  v.  New  York,  0.  cG  W.  R.  Co. 

(1893)  73  Hun,  270,  26  N.  Y.  Supp.  405, 
Reversed  in  (1897)  151  N.  Y.  579,  45 
N.  E.  1028,  but  not  upon  this  point; 
Corcoran  v.  New  York,  N.  3.  &  B.  R. 
Go.  (19Q1)  58  App.  Div.  606,  69  N.  Y. 
Supp.  73.  A  sawmill  owner  cannot  be 
charged  with  negligence  for  failing  to 
direct  one  employed  as  sawyer  by  spe- 
cial rules  to  observe  care  towards  an 
ofFbearer  engaged  in  certain  work  with 
him,  and  injured  by  his  negligence, 
where  the  work  was  not  complex,  and 
there  was  no  evidence  that  it  was  cus- 
tomary in  sawmills  to  direct  employees 
by  special  rules.  Olsen  v.  North  Pa- 
cific Lumler  Co.  (1900)  40  C.  C.  A. 
427,  100  Fed.  384. 

"  Berrigan  v.  New  York,  L.  E.  &  W.  R. 
Co.  (1892)  131  N.  Y.  582,  30  N.  E.  57; 
Kudik  V.  Lehigh  Valley  R.  Go.  (1894) 
78  Hun,  492,  29  N.  Y.  Supp.  533.  See 
also  Sheehan  v.  New  York  C.  &  B.  R.  R. 
Go.  (1883)  91  N.  Y.  332;  Evansville  & 
T.  B.  R.  Co.  V.  Tohill  (1895)  143  Ind. 
59,  41  N.  E.  709,  42  N.  E.  352;  Kansas 
City,  Ft.  8.  &  M.   R.  Co.  v.  Bammond, 

(1894)  58  Ark.  324,  24  S.  W.  723.  In 
Terre    Baute    &    I.    R.    Co.    v.    Becker 

(1896)  146  Ind.  202,  45  N.  E.  95,  the 
court  denied  that  the  company  was  neg- 
ligent in  omitting  to  promulgate  an  ad- 
ditional rule  which  would  have  been  use- 
less and  supererogatory.  See  §  217, 
subd.  d,  for  the  specific  facts  of  the  case. 
In  Simpson  v.  Central  Vermont  R.  Co. 


(1896)  5  App.  Div.  614,  39  N.  Y.  Supp. 
464,  plaintiff's  counsel  contended  that 
the  defendant  might  have  made  further 
rules  beside  those  in  force,  but  the  court 
remarked  that  "so  long  as  the  rules 
which  are  promulgated  will,  if  observed, 
secure  safety,  it  is  wiser  to  leave  the 
making  of  new  rules  to  the  company." 
In  Niles  v.  New  York  G.  &  B.  R.  R.  Go. 

(1897)  14  App.  Div.  70,  43  N.  Y.  Supp. 
751,  it  was  held  that  the  fact  that  an 
old  and  experienced  employee,  fully 
aware  of  the  possible  dangers  of  the  sit- 
uation existing  at  the  time  of  the  acci- 
dent, deemed  it  unnecessary  to  adopt 
the  precaution  which  it  is  suggested 
should  have  been  embodied  in  a  rule,  has 
been  mentioned  as  a  circumstance  tend- 
ing very  strongly  to  show  that  it  was 
not  negligence  not  to  adopt  such  a  rule. 
There  the  court  made  the  following  re- 
marks: "The  doctrine  imposing  liabil- 
ity upon  railroad  companies  for  failure 
to  adopt  particular  rules,  the  necessity 
for  which  was  not  apparent  to  them, 
should  not  be  unduly  or  unreasonably 
extended.  And  since  the  company  has 
a  paramount  interest  in  protecting  its 
property  from  injury  or  destruction,  and 
also  in  avoiding  all  liability  for  damages 
to  employees  and  passengers,  and  the  of- 
ficers of  the  company  deemed  this  sys- 
tem of  signals  and  rules  for  the  manage- 
ment and  control  of  the  movements  of 
trains  to  be  fully  adequate  for  all  pur- 
poses, these  considerations  must  have 
some  weight  in  determining  whether 
the  omission  to  promulgate  a  particular 
rule  constitutes  a  neglect  of  duty,  in  not 
being  able  to  foresee  certain  contingen- 
cies." 

'^  Corcoran  v.  New  York,  N.  H.  &  B. 
R.  Go.  (1901)  58  App.  Div.  606,  69  N. 
Y.  Supp.  73, 
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able  and  proper,  and,  if  observed,  would  bave  adequately  protected 
tbe  employees.-'^ 

As  a  master  is  entitled  to  conduct  his  business  on  the  assumption 
that  servants  will  use  ordinary  care  (see  §§  30-30b,  ante),  he  is  not 
under  any  duty  to  make  rules  for  the  purpose  of  regulating  acts  which 
are  in  themselves  negligent.-'* 

The  principle  that  a  master  is  not  bound  to  adopt  any  particular 
methods  of  work  (see  §  35,  ante)  involves,  in  the  present  connection, 
the  corollary  that,  where  the  rules  promulgated  by  an  employer  afford 
ample  protection  if  they  are  duly  observed,  the  fact  that  different 
rules  for  the  same  emergency  have  been  adopted  by  other  employers 
is  not  sufficient  to  show  that  he  is  negligent.-'^ 

212.  Relation  of  this  duty  to  that  of  instruction. —  One  of  the  main 
purposes  of  a  rule  being  to  place  servants  in  possession  of  certain  in- 
formation which  they  are  not  in  a  position  to  acquire  by  their  own 
unaided  observation,  it  is  only  natural  that  the  sitiiations  in  connec- 
tion with  which  the  master's  duty  to  promulgate  rules  is  discussed 
should  sometimes  be  essentially  similar  to  those  in  which  his  liability 
is  made  to  turn  upon  the  performance  of  his  duty  to  instruct.  See 
chapter  xvi.  The  availability  of  protective  means  and  appliances,  or 
the  possibility  of  avoiding  injury  by  the  adoption  of  certain  methods, 
are  considerations  which  excuse  the  master  only  in  so  far  as  work- 
men may  be  able  to  understand  the  proper  course  to  adopt  under  the 
given  circumstances.-'     Following  out  this  conception,  we  are  led  to 

"  Larow  v.  New  York,  L.  E.  &  W.  R.  pany  may  even  have  in  use  a  system  of 

Go.    (1891)   61  Hun,  11,  15  N.  Y.  Supp.  orders  or  signals  sho-wn  to  be  less  safe 

384.  than  that  adopted  by  another  railroad 

"  A  railroad  company  is  not  charge-  company,  without  being  liable  to  its  em- 
able  -with  negligence  because  of  its  omis-  ployees  for  the  consequences  of  the  use 
sion  to  make  a  rule  for  the  protection  of  of  such  orders  or  signals.  If  the  em- 
brakemen  against  injury  received  in  ployee  thinks  proper  to  continue  in  the 
boarding  moving  freight  cars,  where  service  of  the  company  with  the  knowl- 
there  was  opportunity  to  board  them  edge  of  the  orders  or  signals  in  use,  it 
while  they  were  standing.  McDugan  v.  is  at  his  own  risk,  and  all  that  he  can 
New  York  C.  <&  B.  R.  R.  Go.  (1894)  10  require  of  the  company  is  that  he  shall 
Misc.  336,  31  N.  Y.  Supp.  135.  An  em-  not  be  deceived  as  to  the  degree  of  dan- 
ployee  is  not  entitled  to  a  rule  forbid-  ger  he  incurs."  Compare  also  §§  209a, 
ding  him  from  walking  into  an  empty  218,  as  to  the  effect  of  the  servant's  ap- 
elevator  shaft.  Poindexter  v.  Benedict  preciation  of  the  risks  incident  to  the 
Paper  Go.    (1900)    84  Mo.  App.  352.  master's  system,  and  see  further,  as  to 

"  Smith  V.  Neiv  York  G.  &  B.  R.  R.  the  general   principle   involved  in   such 

Go.   (1895)  88  Hun,  468,  34  N.  Y.  Supp.  decisions,  chapter  xvii. 
881.     In  Bannibal    &    St.  J.    R.    Go.  v.       '  For  this  reason  it  was  held,  in  Tully 

Kanaley  (1888)  39  Kan.  1,  17  Pac.  324,  v.  Neiv  York  &  T.  8.  8.  Go.    (1896)    10 

the  court  argued  as  follows:     "A  rail-  App.  Div.  463,  42  N.  Y.  Supp.  29,  Af- 

road  company  is  not  required  to  change  firmed   (1900)    162  N.  Y".  614,  57  N.  E. 

its  orders  or  signals  for  the  movement  1127,  that  it  was  for  the  jury  to  say 

of  its  trains,  because  some  other  railroad  whether   the    defendant,    by    furnishing 

company  has  adopted  a  different  system  upon  the  doclt  lamps  and  lanterns  avail- 

of  orders  or  signals.     A  railroad  cpjn-  able  to  employees  engaged  in  loading  a 
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the  conclusion  that  the  omission  to  frame  rules  cannot  be  made  the 
basis  of  a  charge  of  negligence,  where  the  servant  is  already  in  pos- 
session of  all  the  information  which  he  could  obtain  from  a  rule.^  In 
this  point  of  view  it  is  clear  that  the  simpler  the  operations  to  be  per- 
formed, the  less  ground  will  there  be  for  inferring  the  existence  of  an 
obligation  to  frame  rules.*    More  especially  is  it  unwarrantable  to  in- 


vessel,  and  by  having  materials  to  cover 
the  hatchways  in  the  lower  deck  near 
them,  which  the  employees  might  have 
placed  over  them,  had  done  all  that 
reasonable  care  required  to  make  the 
place  of  work  reasonably  safe,  or 
whether  it  should,  by  means  of  rules, 
have  directed  its  agents  to  advise  work- 
men temporarily  employed  to  work  up- 
on its  vessels  as  to  any  precautionary 
means  which  it  might  be  desirable  for 
them  to  usBj  in  order  to  secure  their 
safety.  Compare  Latorre  v.  Central 
Stamping  Go.  (1896)  9  App.  Div.  145, 
41  N.  Y.  Supp.  99,  where  the  main  is- 
sue was  whether  a  minor  employee 
should  have  been  instructed,  and  the 
court  said  that,  under  the  circumstan- 
ces, the  jury  would  have  been  justified 
in  finding  that  such  instruction  was 
necessary,  or  that  there  should  have 
been  some  rule  or  regulation  on  the  sub- 
ject. 

'  Thus,  the  employer's  failure  to 
promulgate  a  written  rule  cannot  be 
made  the  basis  of  an  action,  where  oral 
instructions  covering  the  same  subject- 
matter  have  been  given.  Whalen  v. 
Michigan  C.  R.  Co.  (1897)  114  Mich. 
512,  72  N.  W.  323.  In  Houston  &  T.  C. 
R.  Co.  V.  Strycharski  (1894)  6  Tex. 
Civ.  App.  555,  26  S.  W.  253,  642,  the 
court  discussed  the  liability  of  the  em- 
ployer as  follows:  "It  is  certainly  the 
duty  of  railway  companies  to  have  suit- 
able regulations  for  the  doing  of  their 
business,  which  will  give  reasonable 
protection  to  their  employees  where  the 
exposure  is  such  that  prudence  requires 
it.  But  all  risks  which  an  employee  in- 
curs in  the  service  cannot  be  so  pro- 
vided against  by  previous  regulation. 
There  are  some  from  which,  by  the  use 
of  his  senses,  he  must  protect  himself. 
Such  are  those  which  are  open  and  pat- 
ent to  his  observation.  Such  was  that 
from  which  appellee  suffered.  When 
the  circumstances  are  such  that  the 
master  is  required,  in  the  exercise  of 
due  care,  to  have  a  rule  for  the  protec- 
tion of  the  servant,  the  latter  may  pre- 
sume that  the  rule  exists  until  he  ought 
to  know  the  contrary;  and  he  may  rely 


on  such  presumption  without  being 
guilty  of  negligence,  and  may  hold  the 
master  liable  for  any  harm  that  results 
from  the  absence  of  the  rule.  But 
there  is  no  authority  that  we  know  of 
which  exacts  of  the  master  the  duty 
of  cautioning  the  servant  against  a  dan- 
ger which  the  servant,  while  performing 
his  work,  may  see  and  guard  against  as 
well  as  could  the  master  himself  if  pres- 
ent, or  anyone  else  whom  he  might  put 
to  give  the  warning." 

'  Negligence  cannot  be  predicated  of 
the  failure  of  an  employer  to  promul- 
gate rules  for  the  guidance  of  men  en- 
gaged in  loading  ore  on  cars,  and  mov- 
ing them  along  the  track  only  a  few 
hundred  feet  in  length,  not  by  engines 
but  by  their  own  strength,  or  that  of  a 
horse.  Morgan  v.  Hudson  River  Ore  d 
I.  Co.  (1892)  133  N.  Y.  666,  31  N.  E. 
234.  A  complaint  is  bad  which  is  based 
on  the  theory  that  a  railroad  company 
is  bound  to  make  rules  in  respect  to  the 
operation  of  its  trains  in  its  freight 
and  coal  yards,  so  as  to  protect  an  em- 
ployee from  risks  incidental  to  his  em- 
ployment, or  those  arising  from  his  own 
negligence  or  that  of  his  coservants. 
Voss  V.  Delatcare,  L.  <&  W.  R.  Co. 
(1898)  62  N".  J.  L.  59,  41  Atl.  224.  The 
court  there  laid  down  in  general  terms, 
that  there  is  no  principle  of  law  com- 
pelling the  establishment  of  rules  pre- 
scribing the  manner  in  which  the  work 
of  the  master  shall  be  done  by  the  serv- 
ant. But  this  broad  statement  is,  of 
course,  to  be  read  with  reference  to  the 
facts  involved.  The  decision  in  Banner 
V.  Atchison,  T.  &  S.  F.  R.  Co.  (1897) 
17  Tex.  Civ.  App.  337,  43  S.  W.  533,  also 
supports  the  doctrine  enunciated  in  the 
text.  A  railroad  company  is  not  negli- 
gent in  failing  to  publish  rules  for  the 
regulation  of  such  simple  work  as  the 
moving  of  cars  by  hand  on  a  siding 
down  a  slight  grade.  Moore  Lime  Co. 
V.  Richardson  (1897)  95  Va.  326,  28  S. 
E.  334  (plaintiff's  decedent  walked  be- 
hind the  car  he  was  pushing,  and  was 
caught  by  another  which  overtook  it ) . 
Negligence  is  not  chargeable  to  a  rail- 
road   company  for  its    failure  to    pre- 


m 


MAST Ek  iirt)  SERVANf . 


[CHA?.  tf. 


fer  culpability  where  those  operations  are  of  such  a  nature  that  the 
servant's  safety  cannot  be  imperiled  by  any  act  or  omission  of  his 
co-employees,  but  depends  wholly  upon  the  degree  of  skill,  care,  and 
caution  which  he  himself  uses.* 

213.  Common  usage  as  a  test  of  the  performance  of  the  duty. — 
Common  usage  being  one  of  the  tests  by  which  the  question  whether 
a  master's  duty  has  been  performed  is  decided  (see  chapter  vi.),  the 
fact  that  other  individuals  or  corporations  engaged  in  the  same  busi- 
ness had  or  had  not  found  it  necessary  to  make  rules  to  regulate  the 
particular  subject-matter  is  one  which  it  is  proper  to  consider  in  de- 
termining whether  a  rule  ought  to  have  been  promulgated  under  the 
circumstances,  or  whether  the  rule  actually  promulgated  protected  the 
servant  sufficiently.^    The  fact  that  no  rule  covering  the  circumstances 


scribe  rules  for  waTning  an  employee 
who  went  under  a  rear  car,  without  the 
knowledge  of  the  engineer,  to  fasten  a 
brake  rod,  and  was  injured  by  the 
starting  of  the  train.  Norfolk  &  W.  R. 
Go.  V.  Graham  (1898)  96  Va.  430,  31 
S.  E.  604.  A  railroad  company  is  not 
bound  to  make  rules  to  govern  its  la- 
borers as  to  what  should  be  done  to  se- 
cure the  remnants  of  the  stacks  of  ties 
and  prevent  them  from  falling.  Texas 
&  N.  0.  R.  Go.  V.  Echols  (1894)  87  Tex. 
339,  27  S.  W.  60,  28  S.  W.  517.  The 
court  said:  "In  this  case  the  work  to 
be  done  was  of  that  character  which 
could  be  performed  and  understood  by 
any  laborer  of  common  intelligence;  in 
its  performance  there  was  no  danger 
greater  than  attends  any  work  common- 
ly done  in  the  ordinary  avocations  of 
life.  The  reason  for  the  rule  requiring 
of  the  master  the  precaution  of  pre- 
scribing regulations  for  the  discharge  of 
such  duties  does  not  exist  here,  and 
therefore  the  rule  does  not  apply  to 
this  ease.  The  same  requirements  ap- 
ply to  all  employers,  railroads,  manu- 
facturers, merchants,  farmers,  and  in 
fact  in  every  branch  of  business,  when 
the  business  Is  such  that  the  danger  to 
the  servant  exists  by  reason  of  the  very 
nature  of  the  service  to  be  performed; 
and  it  applies  to  neither  when  that  dan- 
ger may  not  be  reasonably  anticipated 
on  account  of  the  character  of  the 
work." 

''  There  is  no  obligation  to  make  rules 
to  lessen  the  dangers  of  the  work  of 
oiling  a  dynamo.  Frits;  v.  Salt  Lake  & 
O.  Gas  &  E.  L.  Go.  (1899)  18  Utah, 
493,  56  Pac.  90.  Compare  §  211,  note 
15,  arvte. 


'■  Eastioood  V.  Retsof  Mm.  Go.  (1895) 
86  Hun,  91,  34  N.  Y.  Supp.  196.  In 
Abel  V.  Delaware  &  H.  Canal  Co. 
(1891)  128  N.  Y.  662,  28  N.  E.  663,  the 
trial  judge  had  admitted  in  evidence, 
against  the  objection  of  the  defendant, 
the  rules  of  other  railroad  companies, 
and  among  other  rules  those  enacted  for 
the  protection  of  repairmen,  and  in- 
structed the  jury  upon  the  obligation 
of  the  defendant  to  make  and  promul- 
gate proper  rules  for  the  conduct  of  its 
business.  He  referred  to  the  fact  that 
he  had  admitted  the  rules  of  other  com- 
panies to  be  proved,  "not  because  it  was 
the  duty  of  this  company  to  adopt  the 
rules  of  any  other  company,  but  to  bet- 
ter enable  you  to  judge  and  determine, 
in  looking  at  the  different  rules  that 
prevail,  what  is  a  reasonable  and  prop- 
er rule."  After  some  further  remarks 
on  this  point  the  judge  proceeded :  "  'I 
think  rules  might  have  been  suggested, 
not  adopted  by  any  company.  You 
have  a  right  to  consider  whether  some 
rule  which  occurs  to  you,  even  though 
no  company  had  adopted  it,  would  have 
been  a  better  rule,  and  given  better  pro- 
tection, and  such  a  one  as  ought  to  have 
been  adopted  and  maintained.'  The  de- 
fendant's counsel  excepted  to  that  part 
of  the  charge  'in  relation  to  the  jury 
determining  what  were  proper  rules, 
and  they  might  conclude  what  rules 
should  be.' "  But  the  court  of  appeals 
said :  "If  the  charge  is  to  be  construed 
as  leaving  it  to  the  jury  to  determine, 
irrespective  of  the  evidence,  what  rules 
ought  to  have  been  adopted  for  the 
safety  of  the  repairmen,  and  to  find  the 
one  way  or  the  other  on  the  question  of 
the  defendant's  negligence,  in  conform- 
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out  of  which  the  injury  arose  has  been  promulgated  by  other  employ- 
ers in  the  same  kind  of  business,  at  the  very  least  points  strongly  to 
the  conclusion  that  the  failure  to  promulgate  such  a  rule  is  not  action- 
able negligence.^  In  some  jiirisdictions,  as  shown  in  §§  44  et  seq., 
compliance  with  the  usage  of  any  considerable  majority  of  the  class 
of  employers  to  which  the  defendant  belongs  is  treated  as  being  con- 
clusive in  his  favor.  So  far  as  the  duty  to  make  rules  is  concerned, 
the  effect  of  such  compliance  is  left  some\\'hat  obscure  by  the  few  New 
York  cases  in  which  the  question  has  been  considered.^ 


ity  with  a  conclusion  so  reached,  the 
charge  was  undoubtedly  erroneous.  But 
this  is  not  the  fair  interpretation  of 
the  charge.  The  plain  object  of  the 
court  was  to  guard  the  jury  against 
giving  undue  weight  to  the  fact  that 
more  specific,  and,  as  the  plaintiff's 
counsel  contended,  better,  rules  had 
been  adopted  by  other  companies  than 
had  been  adopted  by  the  defendant. 
This  is  very  apparent  from  what  fol- 
lows the  clause  quoted :  'So,  that  some 
other  company  has  adopted  a  rule,  you 
can't  hold,  as  matter  of  right,  that  this 
company  should  have  adopted  it.  If, 
on  examining  the  rules  of  other  compa- 
nies and  those  that  prevailed  here,  you 
should  think  that  one  set  of  them  was 
not  a  reasonable  protection,  and  the 
other  was,  it  would  help  you  very  much 
in  getting  at  what  ought  to  be  done. 
That  is  the  reason  why  this  evidence 
was  admitted.'  The  effect  of  the  charge 
was  that  the  jury  were  to  weigh  the  ev- 
idence, and,  in  view  of  the  rules 
adopted  by  different  companies,  deter- 
mine whether  the  defendant  had  dis- 
charged its  duty  in  the  premises,  and 
that  they  were  not  to  find  a  rule  proper 
or  improper  because  some  other  com- 
pany has  adopted  or  rejected  it.  The 
court  was  endeavoring  to  aid  the  jury 
in  weighing  the  evidence  which  related 
to  the  rule  under  which  the  defendant's 
business  was  conducted,  and  that 
adopted  on  the  same  subject  by  other 
companies.  We  do  not  think  the  jury 
were  misled."  In  Pittsburgh,  C.  &  St. 
L.  R.  Go.  V.  MoGrath  (1885)  115  111. 
172,  3  N.  E.  439,  it  was  held  proper  on 
the  cross-examination  of  a  witness  to 
ask  whether  it  was  not  the  custom  of 
the  defendant  company,  or  of  all  com- 
panies, to  have  a  foreman  with  the  sec- 
tion men,  to  warn  them  of  the  approach 
of  trains. 

^  See  this  point  emphasized  in  Berri- 
gan  v.  New  York,  L.  E.  &  W.  R.  Go. 


(1892)  131  N.  Y.  582,  30  N.  E.  57; 
Morgan  v.  Hudson  River  Ore  &  I.  Go. 
(1892)    133  N.  Y.  666,  31  N.  E.  234. 

"  In  Doing  v.  New  York,  0.  <&  W.  R. 
Co.  (1893)  73  Hun,  270,  26  N.  Y.  Supp. 
405,  the  plaintiff  was  nonsuited  on  the 
ground  that  no  evidence  had  been  given 
that  any  rules  were  in  use  by  other  cor- 
porations engaged  in  business  of  a  sim- 
ilar character,  and  no  experts  or  other 
witnesses  had  given  testimony  tending 
to  show  that  any  rule  was  necessary  or 
practicable  in  such  a  case;  nor  was  the 
evidence  such  as  to  make  the  necessity 
and  propriety  of  making  and  promul- 
gating the  rule  contended  for  so  obvi- 
ous as  to  make  the  question  one  of  com- 
mon experience  and  knowledge.  The 
abstract  correctness  of  this  doctrine 
was  not  denied  by  the  court  of  appeals, 
but  it  was  held  that  the  principle  which 
really  controlled  the  case  was  that, 
when  a  master  knows  that  his  employ- 
ees are  doing  their  work  in  a  reckless 
and  dangerous  manner,  it  is  his  duty 
to  change  the  manner  of  operation  by 
some  regulation  or  rule.  (1897)  151 
N.  Y.  579,  45  N.  E.  1028.  The  decision 
in  (1893)  73  Hun,  270,  26  N.  Y.  Supp. 
405,  was  followed  in  Ely  v.  New  York 
G.  &  H.  R.  R.  Go.  (1895)  88  Hun,  323, 
34  N.  Y.  Supp.  739,  holding  that  the 
failure  of  a  railroad  company  to  adopt 
rules  or  regulations  governing  the  load- 
ing of  rails  upon  a  fiat  car  by  gangs  of 
men  on  either  side  is  not  negligence  ren- 
dering it  liable  for  an  injury  to  one  so 
engaged  from  the  falling  of  a  rail- 
thrown  on  the  car  from  the  opposite 
side,  unless  rules  relating  to  such  work 
have  been  adopted  by  other  companies, 
or  a  rule  would  be  necessary  and  prac- 
ticable. But  the  position  taken  by  the 
court  of  appeals  in  the  Doing  Gase  ren- 
ders it  difficult  to  say  whether  this  de- 
cision would  be  upheld  upon  the  facts 
disclosed,  if  it  came  under  review  in  the 
higher  tribunal.  In  Crowe  v.  New  York 
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213a.  Habitual  practice;  liow  far  a  legal  substitute  for  a  rule. — 

An  obvious  corollary  of  the  proposition  that  the  master  is  responsible 
for  the  exercise  of  due  diligence  in  directing  the  mode  and  manner  of 
carrying  on  his  business  is  that  he  is  not  liable  where  the  mode  in 
ivhich  it  is  carried  on,  by  his  authority,  is  reasonably  safe,  prudent, 
and  careful,  howsoever  that  result  may  be  brought  about.-'  Whether 
an  employer  who  is  charged  with  culpability  in  omitting  to  promul- 
gate formal  rules  is  entitled  to  shelter  himself  under  the  plea  that  the 
casualty  which  produced  the  injury  would  not  have  occurred  if  a  cer- 
tain customary  method  of  doing  the  work  had  been  followed  depends 
upon  whether  that  method  has  actually  become  an  incident  of  the 
management  of  his  business,  not  only  with  his  sanction  and  approval, 
but  also  in  such  a  sense  that  his  employees  comprehend  that  he  re- 
quires and  expects  them  to  conform  to  it.  In  other  words,  such  a 
method  is  regarded  as  the  legal  equivalent  of  a  rule  when  it  is  rec- 
ognized and  regularly  enforced  by  the  employer,  and  not  otherwise. 
Subject  to  the  qualification  thus  indicated,  the  accepted  doctrine  is 
that  a  charge  of  negligence  for  not  making  rules  is  avoided  by  the 
proof  of  a  rule  and  practice,  actually  in  force,  which  rendered  any 
other  rule  apparently  unnecessary.^ 

On  the  other  hand,  the  fact  that  certain  employees  were  in  the 

G._  &  H.  R.  R.  Co.    (1893)    70  Hun,  37,  same  business  had  made  rules  for  such 

23  N.  Y.  Supp.  1100,  it  was  laid  down  cases." 

that  a  railway  company  cannot  be  held  '■  Rutledge     v.    Missouri     P.    R.    Co. 

negligent  in    failing  to    promulgate    a  (1894)    123  Mo.  131,  24  S.  W.  1053,  27 

rule  which  has  never  been  adopted.     In  S.  W.  327. 

Eastwood  V.  Retsof  Min.  Co.  (1895)  86  ^  Kudik  v.  Lehigh  Valley  R.  Co. 
Hun,  91,  34  N.  Y.  Supp.  196,  on  the  (1894)  78  Hun,  492,  29  N.  Y.  Supp. 
other  hand,  the  position  has  been  dis-  533.  In  the  Missouri  case  just  cited 
tinctly  taken  that  the  fact  that  no  such  {Rutledge  v.  Missouri  P.  R.  Co.  [1894] 
rules  as  those  suggested  had  ever  been  123  Mo.  131,  24  S.  W.  1053,  27  S.  W. 
made  by  other  employers  is  not  con-  327 )  a  switchman,  while  uncoupling 
elusive  against  the  necessity  of  making  cars,  was  thrown  to  the  ground  by  the 
them.  The  court  said:  "Where  the  bus-  sudden  checking  of  the  train  in  response 
iness  is  complicated,  the  circumstances  to  an  unauthorized  signal  by  another 
are  those  which  do  not  occur  often,  and  employee.  The  evidence  showed  that 
the  danger  is  not  serious,  it  may  well  be  there  were  printed  rules  prescribing  the 
that  the  fact  that  other  people  engaged  signals  for  movements  of  trains,  and 
in  the  same  business  have  found  no  ne-  that,  according  to  the  custom  of  the 
cessity  for  making  rules  for  the  partieu-  yard,  those  signals  should  have  been 
lar  case  may  be  almost  conclusive  that  given  by  the  person  engaged  in  the 
such  rules  are  not  necessary.  But  where  coupling.  In  discussing  the  question 
the  circumstances  are  such  that  any  per-  whether  sufficient  precaution  had  been 
sou  can  see  what  might  happen  in  a  taken  to  secure  the  safety  of  the  em- 
given  ease,  and  the  danger  is  plain  and  ployees,  the  court  said:  "That  practice 
obvious,  the  jurors  might  be  at  liberty  or  custom  was  a  part  of  the  mode  of 
to  infer  that  rules  to  protect  the  em-  conducting  defendant's  work,  and  its 
ployee  were  necessary,  although  they  long  continuance  implies  that  it  had  the 
had  no  experience  in  the  particular  bus-  sanction  of  defendant.  The  employees 
isess,  and  although  there  was  no  evi-  were  expected  to  conform  to  it  as  part 
dence    tha.t   other   corporations   in   the  of  the  usual  course  of  the  defendant's 
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habit  of  observing  a  custom  or  rule  for  their  own  protection  ■will  not 
operate  as  a  discharge  of  the  employer's  duty  to  see  that  the  depart- 
ment of  his  business  to  which  it  relates  is  conducted  upon  a  safe  sys- 
tem, where  there  is  no  evidence  that  it  was  published  by  printing, 
or  generally  known  to  that  particular  class  of  employees  against  whose 
acts  it  was  supposed  to  be  a  safeguard,  or  that  it  was  regularly  pre- 
scribed by  the  the  employer  in  some  way,  or  that  he  required  it  to 
be  obeyed.*  Still  less  will  the  mere  supposition  or  "general  under- 
business.  .  .  .  What  greater  pro-  them  and  other  employees  of  the  com- 
tection  would  the  plaintiff  have  had  pany.  It  was  a  sort  of  common  law  of 
from  the  existence  of  a  formal  rule,  di-  the  company,  obligatory  upon  its  em- 
recting  the  work  to  be  done  in  the  man-  ployees,  and  as  thoroughly  understood 
ner  in  which  the  men  already  observed  ?  by  them  as  though  it  had  been  embodied 
How  can  it  justly  be  said  that  there  is  in  the  printed  regulations,  and  read  by 
need  of  a  particular  rule,  or  negligence  the  officers  of  the  company  to  them.  It 
in  failing  to  declare  it,  when  the  prac-  thus  became  a  rule  or  custom  of  the 
tice  which  it  would  prescribe  has  al-  company,  as  well  as  an  understanding 
ready  been  adopted  and  is  followed  by  between  its  employees."  In  Byrnes  v. 
the  men  to  whom  it  would  apply?  New  York,  L.  E.  &  W.  R.  Co.  (1893) 
.  .  .  The  practice  of  the  workmen,  71  Hun,  209,  24  N.  Y.  Supp.  517,  it  was 
no  less  than  any  possible  rule,  sane-  held  that  the  establishment  by  a  rail- 
tioned  the  repetition  of  the  first  signal,  road  company  of  a  rule  for  the  inspec- 
in  some  circumstances,  by  another  em-  tion  of  loaded  cars  before  they  are  sent 
ployee,  in  order  to  catch  the  eye  of  the  out  was  not  proved  by  the  testimony  of 
engineer.  The  latter  (who  testified  an  employee,  having  charge  of  the  busi- 
for  plaintiff)  declared  that  he  stopped  ness  at  a  station,  that  he  considered  it 
the  locomotive  and  train  in  response  to  a  part  of  his  duty  to  make  such  inspec- 
a  lantern  signal  given  by  someone.  If  tion  and  so  instructed  the  men  under 
that  signal,  at  the  time  plaintiff  was  him,  and  that  it  was  his  custom  to  give 
hurt,  did  not  originate  with  the  plain-  such  instructions, — especially  where  it 
tiff,  there  was  a  plain  violation  of  the  is  possible  the  fault  of  such  person  in 
custom  and  practice  of  the  yard,  quite  failing  to  inspect  such  car  caused  the 
as  much  as  there  would  have  been  a  vi-  accident  for  which  recovery  is  sought, 
elation  of  the  rule,  had  one  existed  to  and  he  was  contradicted  hj  two  wit- 
the  same  effect."  In  Luebke  v.  Chicago,  nesses.  In  Texas  <&  P.  R.  Co.  v.  Camp- 
M.  &  St.  P.  R.  Co.  (1885)  63  Wis.  91,  hell  (1894)  39  S.  W.  1104;  (1897)  16 
53  Am.  Rep.  266,  23  N.  W.  136,  the  Tex.  Civ.  App.  665,  39  S.  W.  1105,  fail- 
court,  in  ruling  that  sufficient  precau-  ure  to  reduce  to  a  written  rule  a  cus- 
tion  had  been  taken  to  secure  an  em-  tom  by  a  railway  company  requiring 
ployee  working  under  a  car,  where  the  employees  engaged  in  handling  cars  at 
evidence  showed  that,  while  he  was  un-  a  given  point  to  notify  those  engaged  in 
der  the  car,  three  trainmen  in  the  em-  repairing  before  setting  cars  in  upon 
ploy  of  defendant  were  standing  by  the  the  repair  track  was  held  not  to  render 
car,  and  that  it  was  the  duty  of  each  of  the  company  liable  for  an  injury  to  a 
them,  incident  to  his  employment,  to  car  repairer  caused  by  the  failure  to 
act  as  a  watchman  to  protect  the  plain-   give  such  notice. 

tiff  from  injury,  said;  "True,  no  writ-  '  Ahel  v.  Delaware  &  B.  Canal  Co. 
ten  or  published  regulation  of  the  com-  (1886)  103  N.  Y.  581,  57  Am.  Rep.  773, 
pany  to  that  effect  was  shown;  neither  9  N.  E.  325.  In  Rutledge  v.  Missouri 
did  any  witness  in  the  employ  of  the  P.  R.  Co.  (1894)  123  Mo.  131,  24  S.  W. 
company  testify  that  he  had  been  1053,  27  S.  W.  327,  supra,  Macfarlane, 
charged  by  any  officer  of  the  company  J.,  dissented  on  the  ground  that  the 
with  the  duty  of  watching  for  the  safe-  question  whether  the  master  sanctioned 
ty  of  other  employees  working  under  and  enforced  the  custom  under  discus- 
cars  upon  the  tracks;  but  many  such  sion  was,  under  the  circumstances,  one 
witnesses  testified  that  their  duty  in  for  the  jury  to  determine, 
that    behalf    was    well    understood    by 
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standing"  of  defendant's  employees  be  deemed  competent  evidence  of 
tJie  existence  of  a  rule.* 

As  illustrative  of  the  above  doctrine,  it  may  be  noted  that,  where 
the  consequences  of  a  violation  of  a  rule  by  the  injured  employee 
are  in  question  (see  chapter  xix.),  a  custom  which  has  been  regularly 
observed  is,  for  legal  purposes,  equivalent  to  a  rule  promulgated  by 
the  master.^  But  in  such  a  case  as  this,  it  is  obvious  that  the  ques- 
tion whether  the  custom  was  enforced  or  not  by  the  employer  is  im- 
material. Tlie  servant's  incapacity  to  recover  is  referable  to  the  prin- 
ciple that  he  knows  himself  to  be  doing  his  work  in  a  manner  which  is 
likely  to  cause  him  injury. 

In  any  jurisdiction  where  the  duty  to  see  that  a  rule  is  carried  out 
is  regarded  a^  non-delegable  (see  chapter  xxxi.),  the  doctrine  that  an 
habitual  practice  is  the  juridical  equivalent  of  a  rule  will  sometimes 
operate  to  the  disadvantage  of  the  master.® 

213b.  Duty  to  bring  the  rules  to  the  notice  of  the  servant. — Phe  fail- 
ure to  bring  a  rule  to  the  knowledge  of  the  employee  or  employees 
by  whose  agency  it  is  to  be  carried  out  obviously  involves  the  same 
consequences,  in  a  juridical  point  of  view,  as  the  entire  omission  to 
frame  that  rule.-' 

*  James  v.  Northern  P.  B.  Go.   (1891)  pressly  provide  for  the  display  of  a  red 

46  Minn.  168,  48  N.  W.  783.  light  in  the  caboose   of  a  train  which 

°  An  experienced  locomotive  fireman  turned  out  at  a  siding  to  let  another 
who,  in  violation  of  a,  well-understood  pass,  and  that  they  did  not  designate 
custom  among  engineers  and  firemen,  where  any  of  the  red  lights  which  they 
went  under  an  engine  to  clean  out  the  actually  provide  for  should  be  carried, 
ash  pan  without  notifying  the  engineer,  did  not  deprive  of  its  character  as  the 
and  was  scalded  by  the  engineer's  blow-  breach  of  a  non-delegable  duty,  the  fail- 
ing off  the  engine,  was  held  chargeable  ure  of  the  train  hands  to  obtain  a  red 
with  such  contributory  negligence  as  to  light  for  the  cupola  on  a  certain  trip, 
preclude  a  recovery  for  the  injury  in  where  it  was  in  evidence  that  the  com- 
Crane  v.  Chicago,  M.  &  St.  P.  R.  Co.  pany's  cabooses  were  constructed  with 
(1896)  93  Wis.  487,  67  N.  W.  1132.  a  view  to  carrying  such  a  light,  that  a 
So,  also,  a  steam  ferry  company  is  not  particular  kind  of  lamp  was  con- 
liable  for  the  death  of  an  oiler  on  a,  structed  for  the  purpose  of  being  dis- 
ferry  boat,  caused  by  the  failure  of  the  played  in  the  cabooses,  and  that  it  was 
engineer  to  warn  him  before  starting  customary  to  carry  one  to  be  so  dis- 
the  machinery,  where  a  rule  of  such  en-  played.  By  many  courts,  however,  it 
gineer,  known  to  deceased,  requiring  may  be  presumed  that  the  facts  thus 
him,  if  he  should  be  going  into  a  dan-  presented  would  come  within  the  scope 
gerous  place  and  the  engineer  should  of  the  rule  that  the  master  is  not  lia- 
not  be  in  the  engine  room,  to  withdraw  ble  for  the  negligent  manner  in  which 
the  starting  bar  and  place  it  on  the  the  details  of  the  work  are  carried  out. 
floor  of  the  engine  room  to  notify  him  See  chapter  xxxii. 

not  to  start,  was  disobeyed  by  the  de-  '  In  an  action  by  an  employee  work- 
ceased.  Stevens  v.  San  Francisco  &  N.  ing  under  the  direction  of  a  foreman,  for 
P.  R.  Co.  (1893)  100  Cal.  554,  35  Pac.  an  injury  sustained  in  attempting  to 
165.  shift  a  heavy  engine  into  place,  the  fact 

'  In  Denver  &  R.   G.  R.   Co.  v.  Sipes  that  defendants  had  a  rule  requiring  a 

(1899)    26    Colo.    17,   55   Pac.    1093,   it  boom  which  was  attached  to  the  engim 

was  held   that  the   mere   fact  that  the  to  be  lovi'ered  before  shifting  the  engine, 

rules  of  a  railway  company  did  aot  ex-  and  that  other  contractors  had  similar 
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The  duty  of  promulgation  is  usually  considered  in  relation  to  the 
question  of  the  servant's  knowledge  of  some  particular  rule  as  an  ele- 
ment which  it  is  necessary  to  establish  before  he  can  be  held  guilty 
of  contributory  negligence  in  violating  it.  This  aspect  of  the  duty 
is  discussed  in  subtitle  D. 

314.  Duty  to  enforce  the  rules  promulgated. —  (See  also  oases  cited 
in  §  217,  infra.) — An  employer  does  not  discharge  his  whole  duty  by 
merely  framing  and  promulgating  proper  rules  for  the  conduct  of  his 
business,  and  the  guidance  and  control  of  his  servants.  He  is  also 
under  the  obligation  of  enforcing  the  rules,  in  so  far  as  that  result 
can  be  attained  by  exercising  a  reasonably  careful  supervision  over 
his  business  and  his  servants.-'     In  other  words,  a  master's  duty  does 

rules,  authorized  a  finding  that  the  rule  rule  of  the  defendant,  said  "If  .  .  .  [it] 
should  have  been  communicated  to  the  was  intended  to  apply  to  a  train  like  the 
foreman,  who  had  authority,  and  whose  one  in  the  inspection  of  which  the  plain- 
duty  it  was,  to  direct  the  work  of  shift-  tiff  was  injured,  it  became  a  question  of 
ing  the  engine,  and  who  had  charge  of  fact  whether  the  defendant,  was  guilty 
the  work,  and  hired  the  laborers,  who  of  negligence  in  regard  to  its  proper 
were  to  obey  his  instructions,  the  men  promulgation  and  enforcement.  If  that 
engaged  in  shifting  the  engine  being  all  rule  was  not  intended  to  apply  to  such 
under  his  direction,  and  not  that  of  the  a  train,  then  it  became  a  question  of 
engineer.  Daley  v.  Brown  (1901)  167  fact  whether  the  defendant  had  per- 
N.  y.  381,  60  N.  E.  752,  Affirming  formed  the  measure  of  its  duty,  within 
(1899)  45  App.  Div.  428,  60  N.  Y.  the  rule"  that  a  railroad  company  is 
Supp.  840.  A  rule  which  relieves  the  bound  to  protect  its  employees,  so  far 
employer  of  the  obligation  to  give  the  as  it  can,  by  the  promulgation  of  rea- 
employee  notice  of  dangers  similar  to  sonable  rules.  "No  distinction  exists 
those  against  which  rules  are  common-  in  principle  between  permitting  the  use 
ly  promulgated  as  a  safeguard  stands  of  defective  machinery,  and  permitting 
on  the  same  footing  as  any  other  rule,  employees  to  habitually  disregard  the 
Thus,  where  a  railroad  company,  in  an  safeguards  that  have  been  provided  to 
action  for  injuries  caused  by  a  collision  insure  the  safe  running  and  operation 
with  a  "wild"  train,  admits  that  it  was  of  trains."  Coppins  v.  New  York  0.  & 
run  without  any  precaution  or  notice  in  B.  R.  R.  Co.  (1890)  122  N.  Y.  557,  25 
advance  that  such  a  train  was  to  be  ex-    N.  E.  915. 

pected,  and,  in  order  to  rebut  any  pre-  By  promulgating  a  printed  rule,  the 
sumption  of  negligence  on  the  premises,  master  does  not  become  responsible  for 
relies  upon  a  rule  dispensing  with  such  its  observance  in  every  case  which  it 
notice,  the  defense  will  not  be  allowed,  fits.  "A  rule  is  but  a  direction  or  com- 
unless  it  shows  that  its  employees  were  mand  as  to  the  mode  of  carrying  on  the 
duly  informed  of  the  rule,  or  had  such  work.  The  master  is  bound  to  the  use 
knowledge  of  its  usage  and  practice  in  of  reasonable  diligence  in  enforcing  it; 
the  premises  as  would  be  equivalent  to  but  he  certainly  is  not  an  insurer  of  its 
actual  notice  of  the  dangers  arising  observance."  Rutledge  v.  Missouri  P. 
from  the  particular  occurrence  which  R.  Go.  (1894)  123  Mo.  121,  24  S.  W. 
the  rule  was  designed  to  obviate.  Olson  1053,  27  S.  W.  327.  Where  a  mine  is 
V.  St.  Paul,  M.  &  M.  R.  Co.  (1888)  38  operated  by  a,  company  through  an  in- 
Minn.  117,  35  N.  W.  866.  cline  extending  from  the  surface  several 

^Senior  v.  Ward  (1859)  1  El.  &  El.  hundred  feet  into  the  earth,  by  means 
385,  28  L.  J.  Q.  B.  N.  S.  l39,  5  Jur.  N.  of  cars  run  upon  iron  rails  laid  therein, 
S.  172,  7  Week.  Rep.  261.  Whittaker  and  it  is  an  established  rule  of  the  com- 
V.  Delairare  &  H.  Cnnal  Co.  (1891)  126  pany  that  a  signal  called  a  "tally"  shall 
N.  Y.  544,  27  N.  E.  1042,  Followed  in  be  sounded  at  twenty-three  minutes  be- 
Warn  v.  Tfew  York  C.  &  3.  R.  R.  Co.  fore  5  o'clock  every  evening,  at  which 
(1894)  80  Hun,  71,  29  N.  Y.  Supp.  897,  time  the  cars  shall  cease  running  up 
Vhere  the  court,  referring  to  a  certain   and  down  the  incline,  and  the  workmen 
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not  end  with  prescribing  rules  calculated  to  secure  the  safety  of  em- 
ployees. It  is  equally  binding  on  him  honestly  and  faithfully  to  re- 
quire their  observance."  It  has  been  said  that  the  duty  of  seeing  that 
the  regulations  are  obeyed  is  specially  imperative  where  young  per- 
sons are  employed.-'' 

In  some  cases  negligence  in  respect  to  the  enforcement  of  a  rule 
may  be  inferred  where  the  defendant  has  noticed  that  it  is  constant- 
ly being  violated,  and  is  therefore  insufficient  for  the  protection  of 
certain  employees  unless  some  other  employee  is  personally  present  to 
see  that  the  precautions  which  it  contemplates  are  properly  observed.* 

Whether  the  master  was  negligent  in  failing  to  enforce  a  rule 
adopted  by  it  is  a  question  of  fact  for  the  jury.^ 

It  is  evident  that,  in  order  to  recover  for  a  breacb  of  tbis  duty  in 
cases  where  the  master  was  not  personally  supervising  his  business^ 
the  servant  must  rely  on  the  theory  that  the  agent  to  whom  the  en- 
forcement of  the  rules  was  intrusted  was  a  vice  principal  by  virtue 

shall  have  the  right  of  way  for  the  protection.  But  if  the  master  sees 
space  of  seven  minutes  to  reach  the  sur-  proper  to  rely  upon  such  methods  of 
face,  it  is  negligence  on  the  part  of  the  protection  to  his  servants,  and  the  oc- 
company  to  allow  the  "tally"  to  be  casion  demands  it,  he  should  also  adopt 
given  by  an  employee  stationed  at  an  such  measures  as  may  be  reasonably 
intermediate  point  on  the  incline,  where  necessary  to  secure  the  observance  of 
it  is  impossible  for  him  to  know  when  such  rules.  The  fact  that  rules  have 
cars  will  be  sent  down  by  the  engineer  been  adopted  is  only  evidence  of  the  de- 
at  the  top.  Silver  Cord  Combination  gree  of  care  and  diligence  exercised  by 
Mim.  Co.  V.  McDonald  (1890)  14  Colo,  the  master  in  any  given  case." 
191,  23  Pac.  346.  ^Warn  v.   New   York   C.   &  E.  R.  R. 

'Richmond  &  D.  R.  Co.  v.  Eissong  Co.  (1895)  92  Hun,  91,  36  N.  Y.  Supp. 
(1893)  97  Ala.  187,  13  So.  209;  8t.  336,  Reversed  (1898)  157  N.  Y.  109,  51 
Louis,  A.  d  T.  R.  Go.  V.  Trii)lett  (1891)  N.  E.  744,  but  not  on  this  point. 
54  Ark.  289,  11  L.  R.  A.  773,  15  S.  W.  Whether  masters  can  be  held  liable  on 
831,  16  S.  W.  266.  Laxity  in  the  en-  the  ground  that  they  neglected  to  take 
forcement  of  rules  is  negligence.  Texas  proper  precautions,  in  relation  to  an  el- 
<£  N.  0.  R.  Co.  V.  Echols  (1894)  87  Tex.  evator,  to  prevent  persons  in  their  em- 
339,  27  S.  W.  60,  28  8.  W.  517.  ploy  from  using  it  in  a  manner  and  for 

'Parent  v.  Schloman  (1897)  Rap.  a  purpose  for  which  it  was  not  intend- 
Jud.  Quebec,  12  C.  S.  283.  ed,  and  contrary  to  the  rules  of  their 

*  St.  Louis,  A.  &  T.  R.  Co.  v.  Triplett  business,  depends  upon  three  questions 
(1891)  54  Ark.  289,  11  L.  R.  A.  773,  15  of  fact:  First,  whether  the  condition  of 
S.  W.  831,  16  S.  W.  266,  where  the  only  the  elevator,  its  relation  to  the  business 
rule  promulgated  for  the  protection  of  of  the  defendants,  or  to  the  work  in 
men  working  on  repair  tracks  was  one  which  the  plaintiff  was  engaged,  and  all 
which  forbade  men  to  do  switching  on  the  circumstances  of  the  case,  were  such 
such  tracks  without  the  permission  of  as  to  require  of  the  defendants  some 
the  foreman  of  repairs.  It  was  as-  precaution  against  such  improper  use; 
serted  by  the  company  that  if  this  rule  second,  whether  they  were  guilty  oif 
was  sufficient,  when  faithfully  observed  neglect,  either  in  not  taking  precau- 
by  its  employees,  to  guard  against  the  tions,  or  in  respect  to  the  sufficiency  of 
danger,  the  company  had  discharged  its  the  precautions  taken  by  them;  third, 
duty.  The  court,  however,  said:  "This  whether  the  plaintiff  was  injured  by 
seems  to  be  the  general  rule  of  law,  reason  of  the  want  or  insufficiency  of 
when  the  circumstances  are  such  that  such  precaution.  Avilla  v.  Nash  (1875) 
a  reasonably  prudent  person  might  rely  117  Mass.  319. 
upon    rules    and    regulations    to    afford 
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either  of  Lis  official  rank,  or  for  tlie  reason  that  the  duty  belongs  to 
the  non-delegable  class.  These  aspects  of  the  question  are  discussed 
in  chapters  xxviii.,  xxnx.,  and  xxxi.^  post. 

215.  Construction  and  meaning  of  rules. —  When  duly  brought  to 
the  knowledge  of  the  servants,  and  assented  to  by  them,  a  rule  consti- 
tutes a  written  contract  between  them  and  the  master.  Its  construc- 
tion, therefore,  must  always  be  a  question  exclusively  for  the  court.-' 
The  proper  course,  therefore,  is  for  the  court  to  instruct  the  jury  as 
to  the  meaning  of  the  rule  in  question.^  Yet  it  has  been  held  that, 
where  the  language  of  a  rule,  when  read  in  the  light  of  the  circum- 
stances inducing  its  promulgation,  is  fairly  susceptible  of  a  certain 
constiiaction,  and  that  construction  has  always  been  placed  upon  it 
by  employees,  it  is  a  question  of  fact  for  the  jury,  whetlier  one  of 
those  employees  was  negligent  in  acting  on  the  assumption  that  this 
construction  was  the  correct  one.* 

By  one  court  it  has  been  laid  down  that,  when  a  rule  is  clear  and 
explicit,  free  from  ambiguity  and  equivocation,  evidence  of  usage 
and  custom  is  inadmissible  to  vary  or  alter  its  terms.*  By  another, 
the  more  restricted  doctrine  has  been  formulated  that  evidence  is  not 
admissible  to  show  that  employees  interpreted  and  acted  upon  a  rule 
as  bearing  a  certain  signification,  without  showing  that  the  plaintiff 
himself  so  understood  or  so  acted  on  the  rule,  or  knew  that  the  other 
employees  did  so.° 

Like  other  written  documents,  rules  are  to  be  given  a  reasonable 
construction.® 

^Western  d  A.  R.  Co.  v.  Koore  654.  The  reversal  on  rehearing  (1900) 
(1893)  94  Ga.  457,  20  S.  E.  640.  The  22  Ky.  L.  Rep.  1141,  60  S.  W.  2,  does 
construction  of  a  contract,  unless  there  not  affect  the  case  as  an  authority  for 
is  something  peculiar  to  the  words,  by  the  above  point. 

reason  of  the  custom  of  the  trade  to  '  Texas  &  P.  R.  Co.  v.  Leighty 
which  the  contract  relates,  is  for  the  (1895)  88  Tex.  604,  32  S.  W.  515,  Af- 
court.  Per  Lord  Cairns  in  Bowes  v.  Arming  (1895;  Tex.  Civ.  App.)  32  S. 
Shand  (1877)  L.  R.  2  App.  Cas.  455,  46   W.  799. 

L.  J.  Q.  B.  N.  S.  561,  36  L.  T.  N.  S.  857,  « Memphis  d  C.  R.  Co.  v.  Graham 
25  Week.  Rep.  730.  See  also  Parsons,  (1891)  94  Ala.  545,  10  So.  283.  The 
Contr.  p.  610.  This  doctrine  is  as-  general  rule  of  evidence  is  that  usage  is 
sumed  to  express  the  correct  rule  of  admissible  to  explain  what  is  doubtful, 
procedure  in  all  the  cases  cited  below,  but  not  to  vary  or  contradict  what  is 
with  one  exception  to  be  noted  pres-  plain.  Greenl.  Ev.  16th  ed.  §  292. 
ently.  A  witness  cannot  be  asked  °  Western  &  A.  R.  Co.  v.  Moore 
whether,  under  some  particular  rule,  (1893)  94  Ga.  457,  20  S.  E.  640. 
there  would  be  any  objection  to  doing  a  "A  provision  holding  train  hands 
certain  thing  in  a  certain  way,  as  this  equally  responsible  for  the  violation  of 
would  be  asking  him  to  construe  the  the  rules  governing  the  safety  of  the 
rule,  and  this  is  not  within  the  domain  train  applies  to  each  one  within  the 
of  verbal  evidence.  Pennsylvania  Co.  range  of  his  own  duties,  and  does  not 
V.  Stoclke    (1882)    104  111.  201.  make  him  responsible  for  the  wrongful 

'  LouifiviUe  &  N.  R.  Co.  v.  Biltner  actions  or  omissions  of  others.  In  the 
(1900)   21  Ky.  L.  Rep.  1826,  56  S,  W.    following  case  one  rule  dgclarei  that  a 
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An  ambigrious  rule  promulgated  by  a  corporation  for  titie  govern- 
ment of  its  employees  in  a  dangerous  service  should  generally  be  taken 
in  its  stronger  sense  against  the  corporation  and  in  favor  of  the 

work  train  "must  not  leave  a  station,  said  that  it  was  his  right  to  see  the  or- 
when  directed  to  run  by  special  order,  der,  if  one  had  been  receivedj  and  that 
unless  the  conductor  and  engineer  have  until  he  saw  it  he  should  have  acted 
a  copy  of  the  same  in  their  possession;"  on  the  presumption  that  none  had  been 
while  another  required  the  conductor  to  sent,  but  such  a  course  on  his  part  was 
show  his  order  to  the  brakeman,  and  not  required  by  the  rules.  They  pro- 
the  engineer  to  show  his  to  the  fireman,  vided  that  train  and  engine  men  should 
The  conductor  of  such  a  train  received  be  held  equally  responsible  for  the  vio- 
a  message  stating  that  a  certain  passen-  lation  of  any  of  the  rules  governing  the 
ger  train  was  fifty-three  minutes  late,  safety  of  the  trains,  and  that  they 
and  kept  his  train  at  a  station  until  should  take  every  precaution  for  the 
half  an  hour  after  this  period  had  ex-  protection  of  trains,  even  if  not  provid- 
pired,  the  train  crew  having  meantime  ed  for  by  the  rules;  but  they  also  pro- 
taken  their  dinner  at  a  place  about  two  vided  that  the  conductor  should  have 
blocks  away,  where  it  was  doubtful  charge  and  control  of  the  train  and  of 
whether  a  passing  train  would  have  all  persons  employed  on  it,  and  made 
been  heard,  and  then  ran  out  his  train  him  responsible  for  its  movements  while 
without  having  inquired  whether  the  on  the  road,  'except  when  his  directions 
passenger  train  had  passed  through  the  conflict  with  the  rules,  or  involve  risk 
station,  and  without  having  received  or  hazard,'  in  either  of  which  cases  the 
any  message  regulating  the  movements  engineer  was  to  be  held  alike  account- 
of  his  own  train.  A  collision  took  able.  Brakemen  and  firemen  were  re- 
place between  the  work  train  and  the  quired  to  report  every  instance  when 
belated  passenger  train,  and  the  fire-  the  conductors  and  engineers  should 
man  of  the  former  was  killed.  The  fail  to  show  their  telegraphic  orders  as 
company  sought  to  escape  liability  on  provided  by  rule  101,  but  we  find  noth- 
the  theory  that  the  fireman  was  guilty  ing  in  the  rules  which  required  them  to 
of  contributory  negligence  in  not  Hav-  disobey  the  orders  given."  Haas  v. 
ing  refused  to  obey  the  directions  of  the  Chicago,  M.  &  St.  P.  R.  Go.  (1894)  90 
conductor  until  he  had  first  satisfied  Iowa,  259,  57  N.  W.  894.  A  special  bul- 
himself  that  such  directions  were  au-  letin  order  regulating  the  speed  of 
thorized  by  a  new  telegraphic  order  su-  trains  when  passing  certain  particular 
perseding  the  one  which  announced  switch  points  designated  therein,  has 
that  the  passenger  train  was  late.  The  no  application  to  switch  points  gener- 
court,  however,  refused  to  set  aside  a  ally;  and,  in  the  absence  of  evidence 
verdict  finding  that  the  fireman  was  not  showing  that  the  point  at  which  the 
negligent  in  remaining  at  his  post,  say-  disaster  occurred  was  of  the  particular 
ing:  "It  is  scarcely  necessary  to  say  class  of  switch  points  embraced  within 
that  such  a  rule  would  destroy  the  dis-  the  terms  of  such  order,  a  court  does 
cipline  essential  to  the  proper  manage-  not  err  in  charging  the  jury  that  this 
ment  of  trains,  and  we  find  nothing  in  order  could  have  no  application  to  the 
the  record  which  requires  that  it  be  en-  point  in  question.  Western  d  A.  B.  Go. 
forced  in  this  case.  Whether  Davies  v.  Bussey  (1894)  95  Ga.  584,  23  S.  E. 
knew  that  No.  3  had  not  passed  when  207.  Evidence  that  a  railroad  company 
the  conductor  ordered  his  train  out  on-  has  promulgated  rules  requiring  track 
to  the  main  line  is  not  shown.  It  is  repairers  to  examine  their  sections 
probable,  but  not  certain,  that  he  would  daily  to  ascertain  if  the  track  is  safe, 
have  heard  the  train  had  it  gone  and  to  keep  them  and  the  cattle  guards 
through  the  station  while  he  was  at  in  good  repair,  is  inadmissible  in  an  ae- 
dinner.  But  conceding  that  he  should  tion  to  recover  for  injuries  received  by 
have  known  that  it  had  not  yet  arrived,  a  brakeman  through  a  collision  with 
it  does  not  follow  that  he  knew  his  the  wing  fence  at  a  cattle  guard,  where 
train  should  not  have  been  ordered  out.  there  is  no  allegation  that  the  fence 
He  knew  he  had  not  seen  a  telegraphic  which  caused  the  injury  is  not  in  good 
order  which  announced  any  further  order,  and  the  rules  gave  the  track  re- 
change  in  the  time  of  No.  3,  it  is  true,  pairers  no  authority  to  remove  such 
but  he  did  not  know  what  information  fences.  McKee  v.  OMcago,  R.  I.  &  P. 
tlie  conductor  h3,d  received.     It  mav  be   R.  Go.  (1891)  83  Iowa,  616,  13  I(.  'S\.  A. 
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employoeJ  Obscurity  of  language  which  renders  rules  unintelligible 
to  employees  creates  a  species  of  trap  for  them,  and,  where  the  con- 
sequence of  holding  a  given  rule  valid  will  be  to  disable  an  employee 

817,  50  N.  W.  209.    A  railroad  company    inspectors  are  at  work  under  or  about 

is  not  liable  to  a  section  hand  injured    the  car  or  train,   and  that  the  car  or 

by  a  passing  engine  while  he  was  clean-   train  so  protected  shall  not  be  coupled 

ing    the    tracks  at  a    crossing,  on    the   to  or  moved  until  the  signal  is  removed 

ground  of  failure  to  observe  a  rule  re-    by   the    car    inspector,    and   that,   when 

quiring  a  lookout  on  the   footboard  of   a  ear  or  train  is  standing  on  a  siding  so 

an  engine  backed  across  a  public  high-   protected,  other  cars  shall  not  be  placed 

way,  as  the  rule   is   for  the   prote'-tion   in  front  of  it  without  first  notifying  the 

of  the  public,  and  not  employees.  Carlson   car  inspector,  that  he  may  protect  him- 

V.  Cincinnati,  8.  &  M.  R.  Co.  (1899)  120   self,  does  not  apply  to  a  regular  passen- 

Mich.  481,  79  N.  W.  688.     A  rule  of  a   ger  train  which  lias  stopped  at  a  sta- 

railroad  company  requiring  that  at  all   tion  on  the  main  track.     Warn  v.  New 

stations  where  automatic  block  signals    York  C.  &  U.  R.  R.  Co.    (1898)    157  X. 

are   not  used,   a  red   signal   will  be   at   Y.  109,  51  N".  E.  744,  Reversing   (1895) 

once  displayed  next  the  track  on  which    92   Hun,    91,    36   N.   Y.    Supp.    336.     A 

a  train  has  passed,  and  kept  there  un-    rule    requiring    warning  signals  to    be 

til  it  has  been  gone  the  length  of  time    displayed  at  an  adequate  distance  from 

given  in  the  time-table  between  it  and   a  place  where  work  is  to  be  done  "which 

the    train  which    should    follow,  if  not   will  render  the  track  unsafe  or  impas- 

more  than  ten  minutes,  but  in  all  cases   sable,  or  unsafe  for  trains  at  their  us- 

kept  there  for  five   minutes ;    and  that   ual  rate  of  speed,"  has  no  application 

no  train  will  pass  such  signal  until  the   to  a  case  where  a  bridge  which  has  sunk 

five  minutes  have  elapsed,  unless  other-   about  an  inch  below  its  proper  level  is 

wise  ordered  in  the  time-table  or  by  spe-   being  "surfaced."     Under  such  circum- 

eial  instructions, — does  not  require  the    stances    it    is   rather  the    duty  of    the 

employee   whose   duty   it   is   to   display   workmen    to    clear    the    track    for    the 

such  signal  to  place  it  on  the  track,  or   trains,  and  the  track  is  not  impassable 

so  near  thereto  he  will  be  struck  by  a   nor  even  dangerous  within  the  meaning 

passing  train,   or  to  keep   it  there  the   of  the  rule.     Aurandt  v.  Chicago,  M.  <& 

full  ten  minutes,  where  that  is  the  time   St.  P.  R.  Co.    (1894)    90  Iowa,  617,  57 

before  the  next  train   is   due.     Foss  v.    N.  W.  442.     The  eff'ect  of  evidence  that 

Old    Colony    R.    Co.    (1898)    170    Mass.    it  was  a,  part  of  the  duty  of  trackmen 

168,  49  N.  E.   102    (recovery  denied  on   to   look   out   for    wild  trains,   and  that 

the  ground  that  the  servant  had  either   they  had  no  other  means  of  protection 

placed    the    light    in    an    unnecessarily   except  to  take  care  of  themselves,  is  not 

dangerous  place,  or  tried  to  remove  it   qualified    by   a,   rule    that   wild    trains 

without     taking    proper     precautions ) .    "must    run    cautiously    around     curves 

Where    there  is    no  rule    which,  in    ex-    and  over  grade  crossings,  looking  out  for 

press    terms    requires    the    engineer    to   trackmen,"  the  proper  interpretation  of 

give  any  signal  for  sending  out  a,  flag-   the  rule  being  that  the  caution  has  ref- 

man   to   protect   a  train,   in   case   of   a   erence  to  the  safety  of  the  train,  not  of 

stoppage  on  the  main  line,  but  a  rule   the    trackmen.     Sullivan    v.    Fitchburg 

states    that    "five    short    blasts    of    the   R.  Co.    (1894)    161  Mass.  125,  36  N.  E. 

whistle  is  a  signal  to  the  flagman  to  go    751.     A    rule    requiring    car    repairers, 

back  and  protect  the  rear  of  his  train,"   while  at  work  on  main  or  side  tracks, 

and  the   conductor   is   also   required  to   to  put  out  a  blue  flag  as  an  indication 

protect  his  train  by  flagging,  in  case  of   of    their    presence,   does    not    apply  to 

stoppage,  the  construction  to  be  placed   ears  upon  which  repairs  are  being  made 

on  the  rules  is  that  it  is  the  engineer's    in  the   shops  or  shop  yards.     Quick   v. 

duty,   upon   stopping  his  train,  to  give   Indianapolis  d  St.  L.  R.  Co.   (1889)   130 

the   signal   for   the   flagman  to  he   sent   111.  334,  22  N.  E.  704. 

back,  and  the  duty  of  the  conductor  to        '  Western     d    A.    R.    Co.    v.     Moore 

take  that  precaution  without  the  signal.     (1893)    94  Ga.  457,  20  S.  E.  640,  hold- 

International  &  G.  N.  R.  Co.  v.  Culpep-   ing    that,  under  a    rule    of  a    railroad 

per    (1898)    19   Tex.   Civ.  App.   182,   46    company,   in    these    words:     "Conduct- 

S.  W.  922.     A  rule  of  a  railroad  com-    ors  and  trainmen  are  required  to  be  at 

pany,  providing  that  certain  signals  on   terminal  stations  thirty  minutes  before 

the  end  of  a  car  shall  denote  tbat  the  c^r   the  leaving  time  of  tlieir  trains.  Pr^ke- 
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from  recovering  damage,  on  the  ground  that  he  violated  its  provi- 
sions, the  courts  very  properly  apply  the  principle  that  rules  are  to 
be  strictly  construed  against  the  master.® 


men  must  examine  the  coupling  appa- 
ratus and  brakes  before  train  starts, 
and  report  to  the  conductor  such  as  are 
not  in  good  order," — it  is  prima  facie 
incumbent  upon  brakemen  to  examine 
brakes  only  at  terminal  points  before 
the  starting  of  a  train.  To  this  prin- 
ciple the  following  decisions  would  also 
seem  to  be  referable.  A  fireman  tem- 
porarily in  charge  and  control  of  an 
engine  in  accordance  with  the  rules  of 
the  company  is  an  "engineman"  within 
a  rule  of  the  company  that  enginemen 
are  responsible  for  the  proper  manage- 
ment of  their  engines,  and  must  use 
great  care  in  switching  and  handling 
their  trains  to  avoid  danger  to  persons 
and  property,  and  must  avoid  all  un- 
necessary jerking.  Louisville  &  N.  R. 
Co.  V.  Morgan  (1896)  114  Ala.  449,  22 
So.  20.  A  rule  to  the  following  eflfeet, 
"Coach  switching  conductors  must  see 
that  brakemen,  with  good  and  sufficient 
brakes,  are  on  any  moving  cars;  and 
they  are  cautioned  as  to  making  flying 
switches  ( switch  rope  being  furnished ) . 
Avoid  such  switching,  even  if  it  increas- 
es your  work,"  is  advisory  only,  and 
imposes  caution  on  the  employees  when 
making  such  switches,  but  does  not  for- 
bid them.  Toull  v.  Sioux  City  &  P.  R. 
Co.  (1885)  66  Iowa,  346,  23  N.  W.  736. 
Rules  prohibiting  switchmen  from  using 
any  tools  or  appliances  of  any  kind 
which  are  not  "safe,"  and  stating  that 
employees  will  be  upheld  by  the  com- 
pany in  refusing  to  use  tools,  machin- 
ery, rolling  stock,  or  appliances  which 
are  unsafe,  cannot  be  construed  in  such 
a  sense  that  their  violation  can  be  in- 
ferred where  an  employee  makes  a  pilot- 
bar  coupling  with  a  "Janney"  coupler, 
if  such  a  coupling,  although  more  dan- 
gerous than  one  made  with  the  ordin- 
ary apparatus,  can  be  made  safely  by 
the  exercise  of  due  care.  Kerns  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1895)  94 
Iowa,  121,  62  N.  W.  692.  A  rule  that 
"no  lumber,  wood,  stone,  materials,  or 
tools"  shall  be  placed  within  5  feet  of 
the  rail,  applies  to  loose  tools,  etc., 
which  are  liable  to  be  accidentally 
moved  by  the  wind  or  other  causes, 
without  the  concurrence  and  against 
the  wish  of  the  railroad  company,  and 
not  to  permanent  structures,  such  as 
cattle  guards.  McKee  v.  Chicago,  R.  I. 
(£  P.  R.  Co.  (1891)  83  Iowa,  6i6,  13  L. 


E,.  A.  817,  50  N.  W.  209.  In  Louisville 
d  N.  R.  Co.  V.  Ke7iley  (1893)  92  Tenn. 
207,  21  S.  W.  326,  where  the  question 
was  whether  the  promise  of  a  conduc- 
tor to  repair  a  car  was  binding  on  the 
company,  it  was  denied  that  a  rule  to 
the  effect  that  conductors,  flagmen, 
brakemen,  and  train  porters  were  to  re- 
port to,  and  receive  their  instructions 
from,  the  master  of  trains,  had  any  ap- 
plication to  complaints  about  defective 
appliances.  A  rule  of  a  railroad  com- 
pany that  when  a  train  "stops,  for  any 
cause,"  danger  signals  must  be  given, 
including  the  placing  of  torpedoes  on 
the  track  at  least  thirty  telegraph  poles 
from  the  rear  of  the  train,  seems  to  be 
applicable  to  trains  stopped  by  accident 
or  obstruction,  or  unexpectedly  com- 
pelled to  stop  between  stations  and  not 
one  which  is  intended  to  prescribe  the 
course  of  action  to  be  followed  every 
time  a  train  stops  at  a  station.  North- 
ern P.  R.  Co.  V.  Poirier  (1897)  167  U. 
S.  48,  42  L.  ed.  72,  17  Sup.  Ct.  Rep.  741 
(the  contention  was  that  the  conductor 
of  one  train  which  was  running  a  short 
distance  ahead  of  another  failed  to  com- 
ply with  such  a  rule) . 

'As  was  well  said  in  Western  &  A.  R. 
Go.  V.  Bussey  (1894)  95  Ga.  584,  23  S. 
E.  207,  "When  the  [a  railroad]  corpo- 
ration itself  enters  upon  the  task  of 
framing  rules  which  shall  stand  as  law 
unto  its  employees,  the  law-making 
power  should  be  reasonable  in  framing 
such  rules,  and  should  express  them  in 
such  language,  and  so  directly,  as  to 
be  entirely  unequivocal.  If,  by  the 
formulation  of  rules,  it  undertakes  to 
meet  the  varying  exigencies  which  may 
arise  in  the  conduct  of  its  business,  sub- 
stituting direction  to  him  for  a  discre- 
tion which  otherwise  the  employee 
would  be  required  to  exercise,  and  for 
the  exercise  of  which  he  would  be  an- 
swerable, their  statutes  must  be  at  least 
unequivocal,  and  within  the  comprehen- 
sion of  the  class  of  persons  upon  whom 
they  are  designed  to  operate.  Nothing 
should  be  left  to  intendment.  It  should 
be  borne  in  mind  that  the  persons  or- 
dinarily employed  in  the  conduct  of 
this  business,  and  for  the  government  of 
whom  these  rules  are  designed,  are  not 
learned  or  skilled  in  the  technical  rules 
of  statutory  interpretation;  and  there- 
fore, if  they  be    not    couched    in   such 
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216.  Rules  prescribed  must  be  definite  and  intelligible. — It  is  suffi- 
ciently obvious  that  an  employer  cannot  be  said  to  have  discharged  his 
duty  in  regard  to  the  framing  of  rules  unless  their  provisions  are  suf- 
ficiently specific  to  furnish  the  employees  affected  with  adequate  in- 
formation respecting  the  acts  which  are  to  be  done  in  order  to  carry 
out  the  employer's  ideas  as  to  the  proper  manner  of  performing  the 
work.-^     So,  also,  it  is  as  much  the  duty  of  a  master  to  specify  in  a 


terms  as  to  make  them  intelligible  to 
employees,  or  if  they  be  so  far  equivo- 
cal as  to  express  one  thing  and  mean 
another,  it  would  be  a  harsh  rule  of 
law  which  would  hold  the  employee  an- 
swerable where  he  conformed  to  the  ex- 
press direction  of  the  master,  but  in 
doing  so  violated  what  the  latter  may 
be  pleased  to  term  the  spirit  of  a  rule." 
There  it  was  held  that,  notwithstanding 
a  rule  of  the  defendant  company  requir- 
ing all  trains  to  stop  at  schedule  meet- 
ing and  passing  points,  it  was  not  er- 
ror to  refuse  a  request  to  charge,  in  an 
action  for  injuries  caused  by  a  collision, 
that  it  was  the  duty  of  the  engineer  to 
stop  his  train  at  the  point  where  the 
collision  occurred,  it  not  appearing  that 
the  same  was  either  a  schedule  meeting 
or  passing  point.  It  was  also  denied  to 
Be  error  to  charge  the  jury  that  the  en- 
gineer, under  such  rule,  could  pass 
other  than  schedule  meeting  and  pass- 
ing points  "at  such  rate  of  speed  as 
common  prudence  dictated  as  safe."  In 
Richmond  &  D.  R.  Co.  v.  Mitchell 
(1892)  92  Ga.  82,  18  S.  E.  290,  the 
plaintiff,  as  part  of  his  contract  of  em- 
ployment with  the  company,  subscribed 
an  instrument  to  the  following  effect: 
"I  fully  understand  that  the  rules  of 
the  Richmond  &  Danville  Railroad  Com- 
pany positively  prohibit  brakemen  from 
coupling  or  uncoupling  cars,  except 
with  a  stick,  and  that  brakemen  or 
others  must  not  go  between  the  cars  un- 
der any  circumstances,  for  the  purpose 
of  coupling  or  uncoupling  or  adjusting 
pins,  etc.,  when  an  engine  is  attached  to 
said  cars  or  train;  and  in  consideration 
of  being  employed  by  said  company,  I 
hereby  agree  to  be  bound  by  such  rule, 
and  waive  all  or  any  liability  of  said 
company  to  me  for  any  results  of  dis- 
obedience or  infraction  thereof.  I  have 
read  the  above  carefully  and  fully  un- 
derstand it."  The  court  said:  "It may 
be  fairly  presumed  that  the  rules  re- 
ferred to  and  quoted  from  in  the  con- 
tract were  carefully  prepared,  deliber- 
ately adopted,  and  embodied  in  some 
written  or  printed  document.  It  is 
Vol.  I.  M.  &  S.— 31. 


allowable,  therefore,  to  notice  the 
phraseology  critically  in  order  to  ascer- 
tain whether  or  not,  fairly  construed, 
that  phraseology  embraces  such  a 
coupling  as  was  attempted  in  this  case. 
The  plaintiff  was  neither  coupling  nor 
uncoupling  cars,  nor  did  he  go  between 
the  cars,  nor  was  the  engine  attached  to 
any  cars  or  train.  The  evidence  is,  in 
substance,  that  the  plaintiff,  who  was 
a  brakeman,  stationed  himself,  in  the 
way  usually  practised  by  employees, 
upon  the  footboard  of  the  pilot  on  the 
tender,  and  while  there  attempted  to 
withdraw  with  his  hand,  without  using 
a  stick,  a  pin  and  link  from  the  coup- 
ling apparatus  of  the  engine,  the  en- 
gine and  tender  being  in  motion  back- 
wards at  the  time  towards  a  standing 
car  in  the  rear,  for  the  purpose  of  being 
coupled  thereto.  Certainly  the  rules  as 
quoted  do  not,  by  their  letter,  cover 
such  a  transaction  as  that  in  which  the 
plaintiff  was  engaged.  It  is  said,  how- 
ever, that  they  do  cover  it  in  spirit  and 
intention.  This  seems  to  be  altogether 
too  doubtful,  for,  as  we  have  already 
said,  there  is  a  presumption  that  such 
rules  would  be  carefully  considered  and 
accurately  expressed,  and  we  may  add 
that  they  ought  to  be  construed  more 
strongly  against  the  party  who  made 
and  adopted  them  than  against  one  who 
merely  assented  to  and  agreed  to  be 
bound  by  them  when  they  were  pre- 
sented to  him  as  a  basis  of  contract. 
The  strong  probability  is  that,  in  pre- 
paring the  rules,  such  a  case  as  the  pres- 
ent, though  it  might  frequently  occur, 
was  overlooked,  and  therefore  was  not 
provided  for.  We  think  this  is  the 
truth  of  the  matter,  and  we  hold  with 
confidence  that  the  rules  have  no  appli- 
cation to  the  present  case." 

'  A  general  rule  that  freight  is  to  be 
safely  loaded  so  that  it  cannot  fall  off 
the  cars  is  not  sufficient  as  a  rule  in 
regard  to  loading  timber  above  the  sides 
of  the  car,  so  as  to  relieve  the  railroad 
company  from  liability  for  injury  to  a 
servant  by  the  fall  of  timber  from  a 
gondola  car  on  which  it  was  piled  above 
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rule  the  means  by  -whidi  the  notice  of  danger  for  which  it  provides  is 
to  be  given,  as  it  is  his  duty  to  direct  that  such  notice  shall  he  given.^ 
But  a  rule  vifhich  requires  employees  of  one  class  to  protect  them- 
selves by  certain  precautions  against  the  possible  consequences  of 
certain  acts  of  employees  of  another  class  cannot  be  impugned  on  the 
groui.J  of  insufficiency  because  it  does  not  in  terms  forbid  the  latter 
class  of  employees  to  do  those  acts.* 


the  sides  without  stakes  to  hold  it,  al- 
though stakes  were  furnished  by  the 
company,  to  be  used  in  the  discretion  of 
its  servants.  In  the  following  case  the 
court  said:  "Method  or  system  as  to 
loading  lumber,  there  was  none.  Hav- 
ing furnished  a  good  car  and  stakes 
that  might  be  used,  the  manner  of  load- 
ing lumber  was  left  to  the  Judgment 
and  disci'etion  of  its  agents  and  serv- 
ants. It  was  not  sufficient  for  the  de- 
fendant to  show  that  its  employees 
knew  that  the  rule  I  have  quoted  ap- 
plied to  lumber,  and  also  knew  that  the 
general  usage  required  it  to  be  staked, 
and  that  stakes  were  furnished  and 
available  to  the  men  in  the  particular 
case  before  us.  All  this  may  be  as- 
sumed to  be  true,  and  yet  the  fact  exists 
that  the  use  of  the  stakes  was  not  en- 
joined upon  the  servants  by  any  rule 
of  the  defendant  or  by  any  instruction 
ever  given  them.  Having  furnished  the 
car  and  the  stakes,  it  was  left  to  the 
judgment  and  discretion  of  the  foreman 
whether  to  use  the  stakes  or  not,  and 
in  this  particular  instance  they  were 
not  used  for  the  reason  that  they  sup- 
posed the  lumber  would  stay  on  the  car 
over  the  short  distance  it  was  to  be 
carried.  And  it  is  because  of  the  fail- 
ure of  the  defendant  to  require  the  use 
of  the  stakes  in  all  cases  that  the  neg- 
lect of  its  servants  in  this  case  is  im- 
puted to  it.  There  was  no  rule,  and 
the  only  method  or  system  was  such  as 
the  foreman  in  each  particular  case 
should  deem  the  safe  and  proper  one 
to  pursue.  Under  such  a  state  of  facts 
the  employer  must  be  deemed  construct- 
ively present  during  the  loading  of  the 
cars,  and  the  acts  of  his  agents  are  in 
law  deemed  to  be  his  acts.  The  im- 
proper and  negligent  loading  of  the 
cars  is  thus  traced  directly  to  the  de- 
fendant, and  its  negligence  established." 
Ford  V.  Lake  Shore  d  U.  S.  R.  Go. 
(1891)  124  N.  Y.  493,  12  L.  R.  A.  454, 
26  N.  E.  1101.  Where  car  repairers  are 
I'equired  to  work  on  a  siding  which 
trains  may,  in  the  ordinary  course  of 
business,  enter  from  either  end,  and  the 


custom  is  to  protect  such  car  repairers 
by  placing  a  blue  flag  at  one  end  only 
of  a  car  which  is  undergoing  repair,  the 
company  is  negligent  in  not  promulgat- 
ing a  more  definite  rule  than  one  which 
merely  provides  that  "blue  is  a  signal 
to  be  used  by  car  inspectors."  Chicago, 
B.  &  Q.  R.  Go.  V.  UcGraw  (1896)  22 
Colo.  363,  45  Pac.  383.  A  rule  for  the 
protection  of  car  repairers  is  essential- 
ly defective  where  it  omits  to  designate 
the  person  by  whom  the  danger  signal 
may  be  removed.  Abel  v.  Delaware  & 
H.  Canal  Go.  (1891)  128  N.  Y.  662,  28 
N.  E.  663.  A  railroad  company  is 
guilty  of  negligence  in  allowing  a  num- 
ber of  different  employees  to  undertake 
the  duty  of  warning  or  causing  to  be 
warned  employees  engaged  on  the  re- 
pair tracks,  of  the  s\vitching  of  cars 
onto  such  tracks,  without  making  "it 
certain  who  is  to  discharge  such  duty 
in  each  instance,  so  as  to  avoid  confu- 
sion and  mistake.  Texas  &  P.  R.  Go. 
V.  Eherhart  (1897;  Tex.  Civ.  App.)  40 
S.  W.  1060,  Affirmed  in  (1897)  91  Tex. 
321,  43  S.  W.  510. 

'Evansville  &  T.  B.  R.  Go.  v.  Hol- 
coml  (1894)  9  Ind.  App.  198,  36  N.  E. 
39  (rule  requiring  that  actual  notice  of 
any  switching  done  in  the  daytime  on 
repair  track  should  be  given  to  the  men 
working  there,  but  not  designating  the 
person  by  whom  notice  was  to  be  given, 
held  not  sufficient,  as  a  matter  of  law). 

'  Gorcoran  v.  Delaware  L.  d  W.  R.  Go. 
(1891)  126  N.  Y.  673,  27  N.  E.  1022. 
There  one  of  the  rules  of  the  defendant 
provided  that  "men  repairing  cars  must 
see  for  themselves  that  they  are  pro- 
tected by  a  flag  when  under  and  between 
the  ears;"  another  that  "a  red  flag  by 
day,  red  light  or  fire  on  the  track  by 
night,  indicates  danger;  on  perceiving 
such,  the  engineer  shall  immediately 
stop  his  train  before  passing  such  sig- 
nal." The  trial  judge,  under  the  de- 
fendant's exception,  submitted  to  the 
jury  the  question  as  to  the  sufficiency  of 
the  rules,  the  only  suggestion  made  as 
to  their  insufficiency  being  that  they  did 
not  in  terms  prohibit  the  coservants  of 
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C.  Peepoemakce  oip  the  duty  in  specific  cases. 

217.  Operation  of  trains  considered  with  reference  to  the  safety  of 
tram  crews. — (Compare  the  cases  cited  in  note  2  to  §  209,  ante.) 

a.  Generally. — The  duty  of  a  railroad  company  to  make  and  ei\- 
force  regulations  for  the  safety  of  its  servants  embraces  the  duty  of 
knowing  where  its  trains  are,  and  of  giving  such  orders  as  are  reason- 
ably necessary  to  protect  the  trainmen.^  Sudi  a  company,  therefore, 
is  bound  "to  use  ordinary  care  and  prudence  in  making  and  -publish- 
ing .  .  .  sufficient  and  necessary  rules  for  the  safe  running  of 
its  trains."^  According  to  the  usual  system  in  vogue,  the  movement 
of  trains  upon  each  division  of  a  road  is  controlled  by  a  single 
person,  who  is  stationed  at  some  convenient  point,  and  issues  his  di- 
rections by  telegraph  according  to  a  definite  system,  which  rests  part- 
ly upon  fixed  time-tables  arranged  beforehand  and  promulgated  to 
the  employees  affected,  and  partly  upon  special  orders  adopted  to  meet 
emergencies  for  which  the  time-tables  have  not  adequately  provided. 
But  the  law  does  not  require  a  railroad  company  to  direct  the  move- 
ment of  its  trains  by  orders  from  the  train  despatcher  alone,  nor  does 
the  law  require  it  to  adopt  any  particular  form  of  orders,  or  any  par- 
ticular system  for  communicating  them.  It  has  the  right  to  direct 
the  movement  of  its  trains  by  train  orders  alone,  or  by  train  orders 
and  signals,  or  by  signals  alone,  or  by  time  card  alone.^ 

the  plaintiflF  from    moving    other    cars  Smith    (1890)    76  Tex.   611,   13    S.    W. 

upon   the  one  from  which  the  red  flag  562. 

was  shown  and  under  which  the  plain-        'Cooper  v.  Central  B.  Co.    (1876)    44 

tiff  was.  But  the  court  of  appeals  said:  Iowa,  134;  Lewis  v.  Seifert    (1887)    116 

"This  idea,  however,  was  necessarily  in-  Pa.   628,   11   Atl.   514;   Baltimore   &   0. 

eluded  in  the  regulation  which  required  R.  Go.  v.  Go.mp   (1895)   13  C.  C.  A.  233, 

a  red  flag  to  be  hung  out  from  a  car  in  31  U.   S.  App.  213,  65    Fed.    952.     "A 

process   of  repair,   and  the    rule    must  railroad  company  is  bound  to  regulate 

have  been  so  understood  by  any  person  the  time   and   manner    of    running    its 

of  common  intelligence.     It  is  not  sug-  trains,  so  as  to  avoid  collisions,  and  to 

gested      that     .     .     .     [the     coservant]  enable  all  its  servants  to  know  when  a 

was  ignorant  of  the  meaning  of  the  sig-  train  may  be  expected,  and  thus  avoid 

nal.     The  rule  would  not  be  any  more  danger."     Shearm.  &  Redf.  Neg.  3d  ed. 

effective    to    prevent   the     accident,     or  §  93,  quoted  in  Reagan  v.  St.  Louis,  K. 

more  likely  to  insure  observance,  had  it  &  N.  W.  R.   Co.    (1887)    93  Mo.  348,  6 

been  followed  by  a  provision,  in  express  S.  W.  371.     An  instruction  stating  the 

words,  forbidding  the    employees    from  duty  of   a   railway   company  in  regard 

moving  cars  against,  or  in  the  direction  to  the  promulgation  of  rules  calculated 

of,  another  ear  from  which  a  flag  was  to  secure  the  safe  operation  of  its  trains 

exhibited.     We  think  that  there  was  no  is   not   improper,    where   the   complaint 

proof  of  neglect  on  the  part  of  the  de-  alleges    generally    that    the    company's 

fendant  to  make  and  promulgate  suit-  mode  of  operating  these  trains  when  the 

able  and  proper  rules  for  the  informa-  plaintiff    was    injured    was     negligent, 

tion   and  government  of  its   employees.  Cooper  v.   Central    R.    Co.    (1876)     44 

to  warrant  the   submission  of  the  case  Iowa,  134. 

to  the  jury."  '  Eannihal  &  St.  J.  R.  Go.  v.  KannJpy 

'■Galveston,    E.    &    S.    A.  R.   Go.  v.  (1888)    39  Kan.   1,  17  Pac.  324.     It  is 
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b.  Rules  as  to  ihe  meeting  of  trains. — Rules  cannot  be  regarded  as 
defective  because  they  permit  the  despatch  of  two  trains  five  minutes 
apart,  with  orders  to  stop  at  the  same  siding  to  allow  another  train 
to  pass.* 

Culpability  is  predicable  where  the  form  of  despatch  authorized 
by  a  rule  is  such  that  there  is  considerable  risk  of  a  misunderstanding 
as  to  the  time  at  which  the  trains  are  to  meet.^ 

It  is  negligence  to  order  trains  to  mef>t  at  night  at  a  "blind"  siding, 
i.  e.j  one  where  there  was  no  telegraph  station,  and  no  signal  house 
by  which  it  might  be  recognized.* 

To  require  or  permit  trains  to  reach  a  given  station  at  the  same  mo- 
ment may  or  may  not  be  negligence,  according  to  circumstances.'' 

Where  a  trnin  is  ordered  to  meet,  during  the  night,  at  a  certain 
siding,  another  one  with  an  engine  designated  by  a  specified  number, 
it  is  not  negligence  to  omit  to  notify  the  employees  on  the  former  train 
that  a  third  train  with  an  engine  having  a  number,  which,  in  a  dim 
light,  is  apt  to  be  mistaken  for  the  number  mentioned  in  the  despatch, 
will  also  be  met  at  the  same  siding.* 

c.  Rules  as  to  notifying  the  crews  of  regular  trains  regarding  the 
position  of  other  trains  of  the  same  class. — In  a  recent  case  the  court 
held  that,  in  view  of  the  fact  that  the  rules  for  the  operation  of  trains 
on  58,000  miles  of  railroad  in  the  United  States  are  framed  on  the 
theory  that  it  is  more  conducive  to  safety  to  require  the  men  at  all 
times  to  look  out  for,  and  protect  themselves  against,  other  trains 
without  notice  of  their  whereabouts  and  movements,  than  it  is  to  un- 
dertake to  give  them  such  notice,  a  company  which  has  adopted  such 

error  to  instruct  a  jury  to    the    effect  (1858)    28  Barb.  80.     The  court    said: 

that  information  to  employees  operating  "This    was    a    question    of   fact,    to    be 

a  railroad  train,  as  to  the  position  of  solved  by  experience  in  running  trains, 

another    train    on    the    road,    must    be  If  there  is  no  difficulty  in  stopping  the 

given  by  the  train  despatcher.  Houston  train  at  the  proper  place,  and  no  dan- 

2-  T.  C.    R.    Co.    v.    Steirart   (1899)   92  ger  of  running  by  at  any  time,  includ- 

Tex.  540,  50  S.  W.  333,  Reversing  (1898;  ing  the  night,  then  timing  the  trains  in 

Tex.  Civ.  App. )   48  S.  W.  799.  this  manner  would    not  be    negligence, 

*  Terre  Haute  &  I.  B.   Co.  v.  Leeper  assuming,  of  course,  that  the  up  train 

(1895)    60  in.  App.  194   (second  of  the  should  run  on  to  the  side  track.     But 

two  trains  ran  too  quickly  onto  the  sid-  if  experience  shows  that  there  is  dan- 

ing  and  collided  with  the  first).  ger,  especially  on  a  dark  night,  of  the 

'  As,  where  train  despatchers  were  al-  down  train  running  by  the  east  switch, 

lowed  to  use  the  word  denoting  the  hour  then  it  would  be    gross    negligence    to 

at   which  trains  were  to  meet,   and  to  provide  for  the  arrival  of  the  trains  at 

append    the    figures    corresponding    to  the   same   moment,   as   there   would   be 

that  word  without  inserting    them    in  great  danger  of  a  collision." 
brackets.     ilcLeod    v.    Ginther    (1882)        'Brown  v.   Southern    R.    Co.    (1900) 

80  Ky.  399.  126  N.   C.  458,   36    S.   E.    19    (number 

'Mexican  G.  R.  Co.  v.  Glover   (1901)  specified     was    "54,"    the    other    being 

46  C.  C.  A.  334,  107  Fed.  356.  "64"), 

^Wright    V,    J(ew    Yorh    0,    B.    Go. 


21?] 


SYSTEM. 


485 


rules  is  entitled  to  an  instruction  that  they  are  neither  unreasonable 
nor  insufficient,  although  three  competent  witnesses  have  testified 
that  such  notice  should  be  given.*  A  general  rule  requiring  trains 
to  "approach  all  stations  under  full  control,  expecting  to  find  trains 
using  main  tracks  vnthin  station  limits,"  has  been  considered  far 
more  certain  to  secure  employees  against  rear  collisions  than  a  rule 
requiring  the  train  despatcher  to  notify  each  train  of  the  position  of 
those  going  in  the  same  direction.^" 

On  the  other  hand,  it  has  been  laid  down  that  a  railway  company 
owes  to  employees  engaged  in  operating  trains  the  duty  of  exercising 
ordinary  care  to  inform  them  of  the  whereabouts  of  other  trains  up- 
on the  track,  so  as  to  enable  them  to  guard  themselves  from  injury." 


"Little  Rock  &  M.  R.  Co.  v.  Barry 
(1898)  43  L.  R.  A.  349,  28  C.  C.  A. 
644,  56  U.  S.  App.  37,  84  Fed.  944. 

"Enright  v.  Toledo,  A.  A.  &  N.  M. 
R.  Co.  (1892)  93  Mieh.  409,  53  N.  W. 
536.  This  case  was  approved  in  Nolan 
V.  Neu-  York,  N.  H.  &  H.  R.  Go.  (1898) 
70  Conn.  159,  43  L.  R.  A.  305,  39  AU. 
115,  where  it  was  stated  that  the  code 
of  rules  under  review  was  substantially 
the  same  as  that  adopted  by  90  per  cent 
of  the  railroad  companies  of  the  United 
States,  and  the  doctrine  was  enunciated 
that  a  railroad  company  was  not  neg- 
ligent in  failing  to  adopt  a  rule  requir- 
ing trains  proceeding  in  the  same  direc- 
tion (the  rear  train  at  a  greater  rate 
of  speed  than  the  forward  train),  to  be 
notified  of  their  respective  positions, 
where  the  rules  in  force  forbade  the 
rear  train  to  leave  a  station  in  less  than 
ten  minutes  after  the  departure  of  the 
forward  train,  and  provided  for  signal- 
ing at  a  proper  distance  in  case  the  for- 
ward train  was  detained  beyond  its 
usual  time,  or  stopped  at  an  unusual 
place.  It  was  also  held  that  a  case  in 
which  a,  snow  plow  was  at  work  behind 
another  train  did  not  present  conditions 
so  different  from  those  which  in  gen- 
eral attend  the  movement  of  trains  in 
the  same  direction  on  the  same  track 
that  the  company  was  bound  to  provide 
for  them,  as  for  an  exceptional  emer- 
gency not  covered  by  its  general  rules 
(see  next  subdivision  of  this  section), 
and  to  see  that  the  conductors  of  the 
two  trains  were  specially  notified  by 
telegraph  of  the  relative  positions.  This 
was  decidedly  an  extreme  application 
of  the  doctrine,  as  the  plow  was  throw- 
ing sno«'  so  as  to  render  it  difficult  for 
ihe  lookout  to  see  ahead,  and  the  for- 
ward train  was  upwards  of  an  hour  be- 


hind its  scheduled  time,  and  had 
stopped  to  attach  freight  cars  at  a  sid- 
ing where  freight  trains  stopped  only 
occasionally.  Another  case  in  which  it 
is  held  that  an  extra  train  may,  so  far 
as  regards  the  absence  of  any  duty  of 
notification,  be  treated  as  a  regular 
train,  is  where  a  special  order  is  issued 
that  a  train  which  is  behind  time  is  to 
follow  another  train  running  on  its  reg- 
ular schedule  at  an  interval  of  time,  the 
minimum  of  which  is  fixed  by  the  gen- 
eral practice  of  the  road.  Such  an  or- 
der, it  is  declared,  raises  a  clearly  de- 
fined duty  on  the  part  of  the  men  on 
the  following  train  to  look  out  for  the 
one  in  front.  For  a  collision  between 
the  trains,  therefore,  the  company  can- 
not be  held  liable  on  the  theory  that  spe- 
cial directions  to  be  on  the  lookout 
should  have  been  given  to  the  crews  of 
both  trains.  Nor,  if  the  interval  be- 
tween the  two  trains  at  the  last  station 
passed  before  the  collision  exceeded  that 
allowed  by  the  rules,  can  negligence  be 
predicated  of  the  omission  to  order  the 
agent  at  that  station  to  hold  the  fol- 
lowing train.  As  that  was  in  its  proper 
position,  there  would  have  been  no  rea- 
son for  holding  it.  Kennelty  v.  Balti- 
more &  0.  R.  Co.  (1895)  166  Pa.  60,  30 
Atl.  1014. 

^'^  Houston  &  T.  C.  R.  Co.  v.  Stewart 
(1899)  92  Tex.  540,  50  S.  W.  333. 
Whether  a  system  of  operating  trains, 
under  which,  where  trains  of  the  same 
class  are  going  the  same  way,  neither 
is  notified  of  the  movements  of  the 
other,  although  the  one  following  is  to 
make  faster  time  than  the  other  and 
must  overtake  it,  is  consistent  with  due 
care,  was  held  to  be  a  question  for  the 
jury,  in  Illinois  C.  R.  Co.  v.  Neer 
(1888)   31  111.  App.  126.     There  it  was 
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d.  Rules  as  to  tlie  operation  of  trains  not  provided  for  in  the  regu- 
lar timc-tahles. — AAlien  the  regulai-  time-tables  are  departed  from  in 
the  operation  of  trains,  such  orders  shonld  be  issued  by  the  company 
as  will  afford  reasonable  protection  to  the  trainmen.^  ^  When  it  intro- 
duces a  change  into  the  time-table,  a  duty  immediately  arises  to  no- 
tify all  the  employees  who  may  be  affected  thereby  that  such  a  change 
has  been  made,  and  to  specify  what  course  they  are  to  adopt  in  re- 
spect to  the  movements  or  stoppages  of  the  trains  operated  by  them.^* 

In  the  cases  so  far  cited  the  point  tx)  be  determined  was  whether 
the  train  despatchers  had  properly  discharged  the  discretionary  duty 
imposed  upon  them  of  regulating  the  movements  of  trains  in  emer- 
gencies not  provided  for  in  the  rules.  But  circumstances  of  a  similar 
nature  are  sometimes  viewed  as  raising  the  question  whether  an  oblig- 
atory course  to  be  followed  should  have  been  prescribed  by  general 
orders,  embodied  in  rules.  Thus,  it  has  been  held  that  a  jury  is  jus- 
tified in  finding  that  a  railroad  company  is  guilty  of  negligence  in 
failing  to  mate  a  rule  that,  in  cases  where  it  is  desired  to  give  to  a 
wild  train  the  right  of  way  over  a  regular  train,  and  for  that  purpose 
to  hold  the  latter  at  a  certain  station,  the  detaining  message  received 
by  the  operator  is  to  be  shown  to  the  conductor  or  engineer  of  the  reg- 
ular train,  and  that  a  communication  shall  be  sent  back  from  them  to 
the  effect  that  they  have  received  and  understood  the  despatch.^* 

also  declared  that  the  fact  that  in  a  few  the  work  train  is  within  such  limits, 
instances  a  railroad  company  has  de-  and  to  guard  itself  against  the  work 
parted  from  its  usual  practice  of  al-  train,  was  held  to  be  negligence  render- 
lowing  trains  of  the  same  class  to  run  ing  the  company  liable  for  injuries  re- 
along  the  same  section  of  track  without  ceived  by  an  employee  on  the  work 
notifying  either  of  the  other's  move-  train,  which  were  the  proximate  result 
ments  will  not  justify  the  engineer  of  of  such  failure.  In  O'Laughlin  v.  New 
the  following  train  in  relying  upon  no-  York  C.  d  H.  R.  R.  Go.  (1887)  27  N. 
tice  as  to  the  position  of  the  one  in  front.  Y.  Week.  Dig.  109,  9  N.  Y.  S.  R.  384, 

^'' Lewis    V.    Seifert    (1887)    116    Pa.  it  was  held  to  be  for  the  jury  to  say 

628,  11  Atl.  514.  whether   anything  was    omitted    which 

"  Turner    v.     'Norfolk   &    W.    R.    Co.  might  reasonably  have  been  done  by  the 

(1895)    40  W.  Va.  675,  22    S.    E.    83,  company  to  prevent  a    collision    which 

holding  that,  when  a  company  sends  a  occurred  between  a  regular  and  an  ex- 

"wild  engine"  over  its  tracic  unexpected-  tra  train.     In  Baltimore  &  0.  R.  Co.  v. 

ly,  it  is  bound  to  warn  all  its  employees  Camp   (1895)   13  C.  C.  A.  233,  31  U.  S. 

who  are  rightfully    on    and    using    the  App.  213,  05  Fed.  952,  it  was  held  that 

track    about    its    business,    whether    in  evidence  that  a  train  despatcher,  when 

charge  of  engine,  train,  or  hand  car,  of  he  required  trains  to  run  under  special 

the  change  in  the  schedule,  and  that,  if  orders,    failed    to    insist    on     receiving 

it  intrusts  this  duty  to  others,  by  bell,  from  the  local  operator  to  whom  his  or- 

whistle,    or    otherwise,    it   makes    such  ders  were  transmitted  an  assurance  that 

others  its  vice  principals  to  that  extent,  the   additional  precautions  required  by 

Similarly,  in  Louisville,  V.  A.  &  C.  R.  the  rules  in  such  cases  for  the  preven- 

Co.  V.  Beck  (1898)   151  Ind.  292,  50  N.  tion   of   collisions   had  been  taken  was 

E.  988,  the  failure  of  a  railroad  com-  sufBcient  to   support  a  verdict   for  the 

pany  to  observe  its  rules  by  notifying  plaintiflF.     Compare   case  cited   in   note 

an  extra  train  ordered  to  run  over  the  15,  infra. 
working  limits  of  a  work  train,  that       "  Sheehan  v.  New  York  C.  £  H.  R.  R. 
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The  language  used  in  one  case  indicates  that  it  is  optional  on  the 
company's  part  either  to  provide  by  specific  rules  for  the  discharge 
of  the  duty  of  regulating  the  movements  of  extra  trains,  or  to  leave 
those  movements  to  be  regulated  according  to  the  discretion  of  the 
train  despatchers.^^     Eut,  so  far  as  the  extent  of  the  company's  ulti- 

Co.  (1883)  91  N.  Y.  332.  The  court  Among  other  facts  they  could  consider 
said:  "Having  ordered  '337'  (the  wild  that  the  effect  of  starting  train  '50'  on 
train)  to  travel  on  the  time  of  '50'  its  prescribed  time  was  as  well  known 
(the  regular  train)  the  defendant  was  to  the  defendant  when  it  directed  '337' 
bound  to  exercise  every  reasonable  pre-  to  move,  as  it  was  after  the  collision.'' 
caution  that  train  '50'  should  not  leave  In  Dana  v.  'New  York  G.  &  H.  R.  R.  Go. 
Cayuga  before  the  arrival  of  '337.'  No  (1883)  92  N.  Y.  639,  involving  the  same 
reason  is  given  for  not  communicating  facts  as  the  case  just  cited,  the  plain- 
with  the  conductor  and  engineer  of  train  tiff  was  nonsuited,  and  the  court  of  ap- 
'50'  before  it  reached  Cayuga,  or  at  peals  set  aside  the  nonsuit  for  reasons 
least  on  its  arrival  there.  The  defendant  similar  to  those  which  had  led  them  to 
annulled  its  time-table, — made  it  im-  sustain  a  verdict  for  the  plaintiflf  in  the 
perative  upon  '337'  to  move  in  spite  of  earlier  case.  In  Sutherland  v.  Troy  <& 
the  pre-arranged  right  of  '50,'  and  not  B.  R.  Go.  (1891)  125  N.  Y.  737,  26  N". 
only  omitted,  as  to  '50,'  the  exceedingly  E.  609,  a  similar  ruling  under  similar 
proper  and  wise  conditions  on  which  facts  was  made.  The  Sheehan  Case 
alone  '337'  was  permitted  to  obey,  but  was  also  followed  by  the  supreme  court 
failed  to  send  any  communication  what-  in  a  decision  holding  that  the  fact  of 
ever  to  'No.  50.'  Its  omission  to  do  so  an  extra  engine's  having  been  de- 
not  only  defeated  all  previous  precau-  spatehed  to  a  specified  station  without 
tions,  but  converted  them  into  means  of  any  precautions  being  taken  to  notify 
destruction.  The  object  should  have  the  crew  of  a  shifting  engine  in  the 
been  to  prevent  train  '50'  from  running  yard  at  that  station  justifies  a  finding 
according  to  the  time-table.  .  .  .  that  the  company  is  responsible  for  in- 
Instead  of  communicating  with  the  en-  juries  caused  by  the  shifting  engine 
gineer  and  conductor,  the  defendant  after  its  crew  had  jumped  from  it  to  es- 
communicated  with  a  third  person — ^the  cape  a  collision.  Nary  v.  New  York,  0. 
telegraph  operator  [at  Cayuga]  .  .  .  &  R.  R.  Co.  (1890)  29  N.  Y.  S.  R.  630, 
'for  orders.'  The  train  was  made  sub-  9  N.  Y.  Supp.  153.  So,  also,  where  an 
ject  to  his  will,  and  the  object  in  view  extra  fi-eight  train  was  ordered  to  run 
became  dependent  upon  his  memory,  from  a  station  ahead  of  a  passenger 
and  his  faithfulness  in  obeying  the  or-  train  then  due  by  the  time-table,  it  was 
der,  and  the  probabilities  of  its  attain-  held  that  the  jury  was  warranted  in  in- 
ment  were  thereby  lessened.  It  cannot  ferring  negligence  from  the  company's 
be  said,  therefore,  as  matter  of  law,  failure  to  provide  a,  rule  that,  under 
that  the  defendant  so  dealt  with  the  such  circumstances,  the  employees  in 
problem  before  it  as  not  to  expose  the  charge  of  the  following  train  should  be 
plaintifi' — its  servant — ^to  perils  against  always  notified  to  moderate  its  speed 
which  he  might  have  been  guarded  by  sufficiently  to  avoid  a  collision.  Chi- 
proper  diligence  on  its  part,  and,  as  cago,  B.  &  Q.  B.  Go.  v.  McLallen  (1876) 
matter  of  fact,  the  jury  might  well  find   84  111.  109. 

that  it  did  not  take  such  reasonable  "  A  railroad  company  is  under  the 
care  to  protect  him  from  accident  as  duty  of  seeing  that,  at  the  last  tele- 
the  exigencies  of  the  situation  required,  graph  station  which  extra  trains  pass 
.  .  .  The  law  does  not  exact  abso-  before  entering  upon  a  section  of  the 
lute  certainty,  but  when  life  is  at  stake  road  upon  which  a  construction,  train 
it  demands  that  care  shall  be  taken  to  is  at  work,  they  shall,  either  by  the 
provide  so  as  far  as  possible  against  all  promulgation  of  appropriate  rules,  or 
contingencies,  and  whether  the  import-  by  special  orders  issued  as  occasion  may 
ance  of  a  right  understanding  of  the  require,  receive  a  notification  that  the 
order,  actually  given,  as  to  train  '50,'  construction  train  is  ahead  of  them, 
required  that  one  mode  of  communica-  and  be  cautioned  to  keep  a  sharp  look- 
tion  rather  than  another  should  be  out.  Chicago,  B.  &  Q.  R.  Go.  v.  Young 
adopted,     was   for    the   jury     to    say.    (1887)   26  111.  App.  115. 
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mate  responsibility  is  concerned,  it  would  seem  to  be  entirely  immate- 
rial which  position  is  taken  in  those  jurisdictions  in  which  train  de- 
spa  tchers  are  deemed  to  be  vice  principals  as  regards  the  control  of 
trains;  and  this  doctrine  is  believed  to  be  universally  accepted  in  the 
United  States,  at  all  events.     See  chapter  xxxi. 

As  an  employer  has  a  right  to  conduct  his  business  on  the  assump- 
tion that  his  employees  will  discharge  a  duty  which  he  imposes  upon 
them  by  his  rules,  a  railroad  company  operating  a  single-track  road 
cannot  be  held  negligent  in  failing  to  promulgate  a  rule  that  the  crew 
of  a  regular  train  shall  be  notified  of  tlie  position  of  an  irregular 
train,  wliere  there  is  a  rule  in  force  which  requires  employees  in 
charge  of  irregular  trains  to  keep  thein  out  of  the  way  of  regular 
trains,  and  forbids,  imder  any  circumstance,  the  occupation  of  the 
main  track  by  irregular  trains  within  ten  minutes  of  the  schedule 
time  of  a  regular  train. ■'®  One  court  has  even  gone  to  the  length  of 
adducing  the  doctrine  of  assumption  of  risks  as  a  groimd  for  relieving 
a  railroad  company  of  the  duty  of  notifying  the  men  on  one  train  of 
the  movements  of  another  train  which  had  abandoned  its  schedule 
time.-'' 

The  adoption  and  promulgation  of  rules  permitting  regular  trains 
to  be  converted  into  extra  trains  rimning  without  a  schedule,  and  re- 
quiring trains  of  the  latter  class  to  take  a  side  track  at  least  five  min- 
utes before  the  arrival  of  any  schedule  train,  at  the  last  station  to 
which  it  is  safe  for  the  extra  train  to  run,  exonerates  the  company 
from  liability  for  the  death  of  an  engineer  of  a  schedule  train  from  a 
collision  between  it  and  such  extra  train  running  ahead  of  its  ordi- 
nary schedule,  owing  to  the  fact  that  the  rule  as  to  the  side  tracking 
has  not  been  observed  by  his  coservants  in  charge  of  the  latter  train. ^* 

10  ferre  Haute  &  I.  R.  Co.  v.  Becker  in  conceding  this  to    be    good    railroad 

(1896)   146  Ind.  202,  45  N.  E.  96.  practice.     The  accident  in  question  was 

"  In  Relyea  v.  Kansas  City,  Ft.  8.  &  proximately  due  to  the  fact  that  a  sec- 

G.  R.  Co.    (1892)    112  Mo.  86,  18  L.  R.  tion    of   the   forward     train     was     left 

A.  817,  20  S.  W.  480,  it  was  held,  with-  standing  on  a  grade  while  some  of  the 

out    much    argument,    that   a    railroad  ears  were  being  switched  on  to  the  sid- 

eompany  is  not  guilty  of  negligence  in  ing,  and,  owing  to  the  negligence  of  a 

ordering  a  train  to  run  ahead  of  sched-  brakeman  in  not  securing  them  proper- 

ule   time  without  giving  the  conductor  ly,  got  under   way,  and   running  down 

of  the  forward  train  notice  thereof,  pro-  the  incline  came  into  collision  with'  the 

vided  this  is  not  an  unusual  course,  and  train  which  was  ahead    of    its    proper 

specials  are  to  be  expected  at  all  times,  time.     The     actual    decision,    therefore. 

The  correctness  of  this  decision  appears  may  be  referred  to  the  doctrine  of  com- 

to  be  more  than  doubtful.     It  virtually  mon  employment,  and  this  seems  to  be 

lays  down  the  doctrine  that  a  railroad  the    sole    ground    on    which    it    can    be 

company  may,  without  culpability,  cast  based.     See,   however,   the   similar    rul- 

upon  trainmen  the    duty    of    guarding  ings  referred  to  in  §§  209a,  218. 
themselves  against  the  approach  of  spe         "  Bvansville  &  T.  B.  R.  Co.  v.  Tohill 

cial  trains,  and  there  is  great  difficulty  (1895)    143   Ind.   59,  41   N.  E.  709,  42 
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With  regard  to  the  extent  of  the  duty  to  provide  for  the  prevention 
of  collisions  in  the  special  emergency  created  by  a  snow  storm,  it  has 
been  held  that  the  fact  that  a  rule  requiring  that,  in  foggy  weather, 
when  a  train  cannot  be  seen  at  300  yards,  the  trackmen  shall  suspend 
ordinary  work  and  patrol  the  track,  acting  as  signalmen  to  warn 
trains  of  danger,  had  not  been  extended  so  as  to  make  it  applicable 
during  the  existence  of  unusual  snow  storms,  does  not  justify  an  in- 
ference by  the  jury  of  negligence  by  the  company,  rendering  it  liable 
for  injury  resulting  from  the  fact  that  a  train  ran  past  a  signal  sta- 
tion and  struck  another  train  which  was  standing  just  beyond  it^® 

218.  — of  employees  engaged  in  track  work. —  (Compare- the  cases 
cited  in  note  12  to  §  209,  hnte.) — Several  decisions  recognize  the  exis- 
tence of  a  duty  on  the  part  of  a  railway  company  to  provide  by  rules, 
or  general  directions  of  some  kind,  for  the  safety  of  employees  who  are 


N.  E.  352.  The  court  said:  "The  spe- 
cial verdict  before  us  not  only  lails  to 
iind  that  the  appellant  had  no  rule  by 
which  tlie  operatives  of  extra  trains 
were  to  so  run  as  to  protect  regular 
trains  from  collision,  but  it  is,  as  we 
have  seen,  expressly  found  that  the 
company  maintained  rules  under  which 
regular  trains  might  be  converted  into 
extra  trains;  that  trains  of  an  inferior 
class  should  clear  the  right  of  way  for 
trains  of  superior  class,  by  taking  a  side 
track  at  least  five  minutes  before  the 
arrival  of  any  schedule  train  at  the  last 
station  to  which  it  was  safe  for  such 
inferior  train  to  run;  that  No.  19  whol- 
ly failed  to  act  in  accordance  with  said 
rules,  and  did  not  take  the  side  track 
at  Pursell,  where  No.  20  could  have 
passed  in  safety,  but  continued  beyond 
said  station  to  where  the  collision  oc- 
curred. Thus  it  appears  that  obedience 
to  said  rules  by  No.  19  would  have 
uiade  the  passage  of  No.  20,  running  by 
the  schedule,  entirely  safe. 

"  Niles  V.  New  York  C.  &  H.  R.  R. 
Vo.  (1897)  14  App.  Div.  58,  43  N.  Y. 
Supp.  751.  It  was  contended  by  plain- 
tiff's counsel  that  the  same  necessity  for 
patroling  a  track  arose  when  there  was 
a  severe  storm  as  when  there  was  a, 
dense  fog,  and  that  it  was  for  the  jury 
to  say  whether  the  company  had  not 
been  negligent  in  failing  to  provide  a 
rule  by  which  the  trackmen  should  be 
required  to  act  as  signalmen  in  both 
cases.  The  court,  however,  after  point- 
ing out  that  during  snow  storms  the 
clearing  of  the  trade  from  snow  was  a 
matter    of    paramount  importance,  and 


demanded  the  particular  attention  of 
the  trackmen,  proceeded  as  follows: 
"The  doctrine  imposing  liability  upon 
railroad  companies  for  failure  to  adopt 
particular  rules,  the  necessity  for  which 
was  not  apparent  to  them,  should  not 
be  unduly  or  vinreasonably  extended. 
And  since  the  company  has  2c  para- 
mount interest  in  protecting  its  prop- 
erty from  injury  or  destruction,  and 
also  in  avoiding  all  liability  for  dam- 
ages to  employees  and  passengers,  and 
the  officers  of  the  company  deemed  this 
system  of  signals  and  rules  for  the  man- 
agement and  control  of  the  movements 
of  trains  to  be  fully  adequate  for  all 
purposes,  these  considerations  must 
have  some  weight  in  determining  wheth- 
er the  omission  to  promulgate  a  par- 
ticular rule  constitutes  a  neglect  of 
duty,  in  not  being  able  to  foresee  cer- 
tain contingencies.  It  is  true  that  the 
trackmen  could  have  been  relieved  from 
the  work  of  clearing  the  tracks  by  the 
emploj'ment  of  other  men  for  that  pur- 
pose, or  by  the  assignment  of  other  em- 
ployees; but  it  is  significant  that  Niles 
himself,  an  old  and  expeiienced  em- 
ployee, and  knowing  of  the  dangers  to 
be  apprehended  from  the  storm  more 
fully  than  others,  deemed  it  unnec- 
essary for  the  protection  of  his  train, 
though  much  imj^ded  by  the  snow,  to 
adopt  the  precaution  of  dropping  or 
sending  back  a  trainman  to  warn  any 
train  that  might  be  following.  .  .  . 
And  yet  is  it  urged  that  the  company 
itself  was  negligent  in  not  requiring  a 
precaution  of  that  character  diuing  a 
severe  snowstorm." 
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engaged  in  repairing  the  track,  or  in  doing  some  other  kind  of  work 
which  exposes  them  to  the  risk  of  injui-y  from  rolling  stock,  with  the 
handling  of  which  tliey  have  nothing  to  do.^ 

But  the  advantage  which  the  servants  receive  from  the  predication 
of  such  a  duty  is  greatly  curtailed  by  the  operation  of  the  doctrine 

'  Such  employees  should  be  notified  of  assigned  him,  and  while  performing 
a  change  in  the  running  time  of  trains,  that  duty  at  the  place  designated." 
Baltimore  &  0.  R.  Co.  v.  Whittington  Cinciniiati,  I.  St.  L.  &  C.  R.  Co.  v.  Lang 
(1878)  30  Gratt.  805.  In  the  absence  (1888)  118  Ind.  579,  21  N.  E.  317.  A 
of  any  rule  requiring  sectionmen  to  railway  company  is  negligent  in  failing 
guard  against  irregular  trains,  or  of  to  provide  suitable  rules  for  the  con- 
any  care  to  notify  them  of  the  approach  trol  and  operation  of  hand  cars  fur- 
of  such  a  train,  proof  of  the  death  of  a  nished  to  a  bridge  repairing  gang  for 
sectionman,  while  going  with  a  hand  the  purpose  of  transportation  to  the 
car  on  a  special  order,  through  a  colli-  place  where  they  are  to  work.  Wallin 
sion  with  a.  wild  train,  creates  a  prima  v.  Eastern  R.  Co.  (1901)  83  Minn.  149, 
facie  case  of  negligence  on  the  part  of  54  L.  R.  A.  481,  86  N.  W.  76.  A  rule 
the  company.  In  the  following  case  the  prescribing  that  a  flag  should  be  set  by 
court  said:  "It  [the  defendant  com-  track  repairers  to  serve  as  a  signal  to 
pany]  was  bound  to  know  the  nature  of  engineers  to  slacken  speed  or  stop  is 
the  service  it  had  ordered  him  to  per-  sufficient  for  their  protection  on  a  tres- 
form,  the  place  where  it  was  required  to  tie.  Bruen  v.  XJMmann  (1899)  44  App. 
be  performed,  and,  with  this  knowledge,  Div.  620,  60  N.  Y.  Supp.  222  (1898)  30 
it  had  no  right  to  put  him  in  peril  by  App.  Div.  453,  51  N.  Y.  Supp.  958. 
sending  out  an  irregular  train  without  Whether  a  railway  company  is  negli- 
in  some  way  giving  notice  that  its  train  gent  in  omitting  to  provide  a  rule  for 
had  been  sent  out,  or  by  so  regulating  the  purpose  of  warning  a  trackman  of 
its  speed  and  management  as  to  prevent  the  approach  of  trains,  where  his  work 
injury  to  those  engaged  in  the  service  requires  him  to  assume  such  a  position 
required  of  them  by  the  special  order,  that  he  cannot,  without  interrupting 
By  the  order  of  the  appellant,  the  spe-  the  work,  see  any  considerable  distance 
eial  duty  in  which  the  intestate  was  en-  along  the  track,  is  a  question  for  the 
gaged  was  enjoined  upon  him,  and  hav-  jury.  Lake  Shore  &  M.  S.  R.  Go.  v. 
ing  thus  required  him  to  perform  the  Murphy  (1893)  50  Ohio  St.  135,  33  N. 
duty,  it  had  no  right  to  send  over  its  E.  403.  Evidence  that  a  trackman  was 
road  a  train  which  the  employees,  en-  run  over  by  a  train  at  a,  place  where 
gaged  as  was  the  intestate,  had  no  rea-  there  was  a  double  curve  rendering  it 
son  to  expect  would  make  obedience  to  impossible  to  see  an  approaching  train 
the  special  order  unusually  perilous,  until  it  was  close  at  hand;  that  there 
It  may  be  true  that  the  intestate  was  were  several  public  crossings  which  the 
bound  to  know  of  the  danger  from  regu-  trains  had  to  cross  in  approaching  the 
lar  trains,  running  according  to  time-  place;  that  the  neighborhood  was  a 
tables  or  rules,  and  yet  not  be  true  that  thickly-settled  one  within  the  limits  of 
he  was  bound  to  know  that  a  wild  or  a  city;  that  no  signal  of  the  train's  ap- 
irregular  train  would  be  run  over  the  proaeh  was  given  by  bell  or  whistle 
road,  and  so  run  as  to  bring  about  a  either  at  the  crossing  or  in  approaching 
collision.  The  peril  from  the  wild  the  curve;  and  that  the  train  which 
train  he  was  not  bound  to  anticipate,  caused  the  injury  was  engaged  in  a 
for  the  reason  that,  from  the  assurance  brisk  race  with  another  train  on  a  par- 
impliedly  contained  in  the  special  order  allel  road,  the  pace  maintained  being, 
assigning  a  designated  duty  to  him,  he  so  far  as  appeared,  in  strict  accord  with 
had  a  right  to  assume,  in  the  absence  the  rules  of  the  company, — is  sufficient 
of  countervailing  facts,  that,  if  he  him-  to  take  to  the  jury  the  question  of  the 
self  exercised  care  and  diligence,  the  company's  negligence  in  failing  to  pro- 
company  would  not  send  out  a.  wild  vide  regulations  for  the  purpose  of 
train  without  exercising  ordinary  care  warning  persons  working  at  such  places 
and  diligence  to  prevent  injury  to  him  of  the  approach  of  trains.  Dick  v.  Ind- 
while  traveling  in  the  usual  way  to  the  ianapolis,  C.  &  L.  R.  Co.  (1882)  38 
place  where  he  was  called  by  the  duty  Ohio  St.  389. 


§  218] 


SYSTEM. 


491 


\vhicli  prevails  in  some  jurisdictions, — that  the  fact  of  their  having 
I'eceived  a  general  warning,  or  of  their  having  been  in  some  other  way 
informed  that  they  are  to  be  exposed  to  constant  danger  from  the  ir- 
regular movements  of  trains,  is  sufficient  to  let  in  defense  of  assump- 
tion of  risks  as  respects  the  gemeral  condition  of  the  work,  or  of  con- 
tributory negligence  as  respects  the  servant's  failure  to  govern  his 
conduct  as  a  prudent  man  Avould  have  done  in  view  of  the  possible  per- 
ils to  which  the  rules  have  called  his  attention.^ 


'  It  has  been  held  not  to  be  negligence 
on  the  part  of  a  railroad  company  to 
send  out  a  wild  train  without  previous 
warning  to  a  gang  of  sectionmen,  where 
its  rules,  known  to  such  men,  provide 
that  the  train  preceding  the  wild  trains 
shall  carry  a  red  signal,  but  that  if  it 
is  impossible  for  those  running  the  wild 
train  to  see  that  the  train  preceding 
carries  such  signals  they  must  run  at 
a  slow  rate  of  speed  around  all  cui-ves. 
Shepard  v.  Boston  c6  M.  R.  Go.  (1893) 
158  Mass.  174  33  N.  E.  .508.  There, 
Holmes,  J.,  after  quoting  the  rules 
mentioned,  proceeded  thus:  "Stopping 
at  this  point  it  is  plain  that  the  defend- 
ant had  a  right  to  send  trains  over  its 
tracks  at  whatever  times  it  saw  fit,  and 
the  rules  on  their  face  gave  notice  that 
it  intended  to  exercise  its  right.  The 
rules  also  gave  notice  on  their  face  that 
while  the  signal  ordered  would  be  a 
warning  when  it  was  seen,  in  some  cases 
no  such  warning  could  be  given,  and 
therefore  that  all  persons  interested 
must  look  out  for  themselves.  The  mo- 
ment a  man  has  notice  that  a  train  may 
come  along  a  track  without  warning  at 
any  hour,  if  he  is  run  down  by  such  a 
train  when  he  is  traveling  on  the  track 
the  other  way,  it  is  impossible  for  him 
to  escape  the  imputation  of  negligence 
merely  by  showing  that  such,  trains 
were  few  and  the  chance  of  their  com- 
ing small.  Furthermore,  the  plaintiff 
implies  that  they  knew  the  train  was 
coming  by  his  testimony  that  they  did 
not  know  when  it  was  coming.  On  the 
other  hand,  despatching  a  \vild  train 
without  signal  is  not  necessarily  negli- 
gence in  the  defendant."  Compare  Cris- 
well  V.  Pittshiirgh,  O.  &  St.  L.  R.  Co. 
(18S8)  30  W.  Va.  798,  6  S.  E.  31,  where 
the  correctness  of  the  same  doctrine  ap- 
pears to  have  been  assumed  by  the 
court,  though  the  case  really  turned 
upon  whether  a  foreman  held  to  be  a 
vice  principal  had  neglected  any  of  the 
duties  imposed  upon  him  by  the  rules. 
Menion  v.  New  York,  N.  H.  d  H.  B.  E. 


Co.  (1897)  25  C.  C.  A.  223,  51  U.  S. 
App.  157,  79  Fed.  903,  holding  that  ev- 
idence as  to  the  rules  adopted  by  other 
companies  for  the  conduct  of  engineers 
in  approaching  a  curve  is  properly  ex- 
cluded in  an  action  for  the  death  of  a 
station  master,  who  was  run  over  on  a, 
certain  curve  where  he  had  worked  so 
long  that  he  must  presumably  have 
been  familiar  with  the  mode  in  which 
his  employers  allowed  their  trains  to 
approach  the  curve.  In  Olson  v.  St. 
I'aul,  M.  &  M.  R.  Go.  (1888)  38  Minn. 
117,  35  N.  E.  860,  where  the  plaintiff 
was  traveling  on  a  hand  car  which 
came  into  collision  with  a  snow  plow,  it 
was  held  that  he  assumed  the  risk  of 
injury  from  this  cause.  The  court 
said:  "The  evidence  tended  to  show 
that  a  quaiter  or  more  of  the  trains 
sent  out  are  specials  or  extra, — de- 
spatched without  notice, — and  that  such 
is  the  uniform  practice  of  the  defend- 
ant; and  that  during  the  month  of  Feb- 
ruary, 1884,  to  the  date  of  the  accident, 
such  trains  over  that  section  of  the 
road  averaged  one  or  more  each  day; 
and  a]so  that  the  exigencies  of  the  busi- 
ness and  the  impracticability  of  noti- 
fying sectionmen  in  advance,  owing  to 
the  nature  of  their  work,  extending 
over  miles  of  track,  and  often  remote 
from  teleg'raph  stations,  obviously  ren- 
dered it  necessary  to  dispense  with  no- 
tice, and  to  adopt  the  jDresent  uniform 
practice  in  conformity  with  rule  70, 
i.  e.,  that  no  notice  would  be  given  of  the 
passage  of  extra  trains.  x\nd  this  fact 
itself,  and  the  nature  of  the  employ- 
ment, would  naturally  suggest  the  im- 
portance of  extra  caution  on  the  part  of 
the  men.  and  a  reason  for  the  rule.  Wc 
think,  therefore,  there  was  evidence  for 
the  consideration  of  the  jury,  tending  to 
prove  that  the  deceased  had  notice  of 
the  usage  of  the  company,  and  that  it 
was  error  for  the  court  to  refuse  the  de- 
fendant's first  request  to  charge  the 
jury  to  the  effect  that,  if  they  should 
find  that  the  deceased  linew  of  such  ua- 
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In  Scotland,  a  distinction  is  taken  between  trackmen  working  on 
the  main  line  and  those  engaged  in  yards  where  there  are  numerous 
sidings.  As  regards  the  latter  class,  it  is  held  that  a  railway  com- 
pany is  negligent  in  not  making  regulations  calculated  to  secure  their 
safet}'  when  it  becomes  necessary  to  run  an  engine  with  the  tender  in 
front,  past  the  place  where  they  are  at  work.* 

The  refusal  of  a  railroad  company  to  make  a  regulation  requiring 
engineers  of  trains  approaching  a  quarry  to  sound  their  whistles  be- 
fore reaching  it,  for  the  protection  of  workmen  at  such  quarry,  is  not 
unreasonable  where  another  rule  is  established  requiring  the  work- 
men to  give  signals  to  approaching  trains  when  there  is  any  reason 
for  slowing  up  or  stopping  the  trains,  and  it  does  not  appear  that  the 
Ijroposed  regulation  would  have  afforded  protection  to  the  workmen.* 


age  and  practice  of  the  company,  he 
could  not  recover."  In  Chicago  &  N. 
W.  R.  Co.  V.  Donahue  (1874)  75  111. 
106,  where  a  switchman  was  run  over, 
the  evidence  showed  that  a  watch  or 
lookout  was  kept  from  the  engine,  but 
none  from  the  rear  car,  and,  according 
to  a  special  verdict,  the  train  had  on  it 
the  usual  number  of  hands  and  none  of 
the  persons  in  charge  was  guilty  of  neg- 
ligence in  discharge  of  his  particular 
duty.  The  question,  therefore,  was  pre- 
sented, whether  the  company  was  guilty 
of  negligence,  in  not  providing  rules 
whereby  a  switchman  should  have  been 
kept  on  the  rear  end  of  the  train  that 
produced  the  injury.  The  court  said: 
"Whatever  might  be  the  duty  of  the 
company  in  this  regard,  so  far  as  the 
public  are  concerned,  where  its  track 
crosses  a  public  highway,  we  are  not 
prepared  to  hold  it  is  under  any  such 
obligation  to  its  own  employees  operat- 
ing trains  on  its  own  private  grounds. 
They  are  presumed  to  contract  against 
the  hazards  incident  to  the  service,  and 
we  do  not  understand  it  is  the  duty  of 
the  company  to  place  one  employee  on 
the  lookout  to  warn  others  of  approach- 
ing danger,  and  that  it  is  necessary  for 
them  to  observe  due  care.  It  is  their 
duty,  without  warning,  to  observe  such 
care.  This  is  a  part  of  their  undertak- 
ing, and  any  omission  is  at  their  peril." 
So,  also,  in  Loring  v.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  (1895)  128  Mo.  349,  31 
S.  W.  6,  the  supreme  court  of  Missouri 
in  holding  that  neglect  of  duty  by  a 
railroad  company  toward  a  section  hand 
cannot  be  predicated  of  its  failure  to 
have  a  brakeman  on  the  end  of  a  car 
pushed  by  a  switch  engine  in  the  rail- 


road yard,  pointed  out  that  the  case 
was  distinguishable  from  those  in 
which  the  absence  of  some  such  precau- 
tion has  been  held  to  be  negligence  in 
regard  to  strangers  having  occasion  to 
cross  the  track.  Compare  the  cases 
cited  in  §  209a,  ante. 

'Cairns  v.  Caledonian  R.  Co.    (1889) 
16  Sc.  Sess.  Cas.  4th  series,  618. 

'  In  Kansas  City,  Ft.  B.  &  M.  R.  Go. 
V.  Hammond  (1894)  58  Ark.  324,  24  S. 
W.  723,  the  court  said:  "The  rule  sug- 
gested by  appellee  as  a  proper  one 
could,  under  no  circumstances,  possess 
any  virtue  except  in  cases  of  persons 
near  enough  to  the  quarry,  and  the 
sound  of  the  whistle  there,  to  hear  it, 
and  yet  far  enough  away  to  have  more 
time  to  get  off  the  track  than  they 
would  have  after  the  train  comes  in 
view  and  sounds  the  whistle,  as  is  the 
rule  in  vogue,  or  as  was  done  in  the 
present  case.  It  is  impossible  to  say 
how  far  or  near,  then,  persons  must  be 
to  hear  the  whistle  in  any  case,  and 
still  more  so  when  they  are  on  a  run- 
ning hand  car,  in  a  rugged  and  hilly 
country,  where  the  transmission  of 
sound  is  obstructed  and  the  sound  it- 
self is  lost  in  the  more  immediate  noise 
of  the  running  car.  Sounding  the  whis- 
tle at  the  quarry,  or  at  any  other  point, 
would,  of  course,  afford  no  protection  to 
persons  out  of  hearing,  and  yet  so  far 
from  their  destination  as  that  they  will 
be  overtaken.  The  positive  evil  of  the 
rule  suggested  is  made  apparent,  for, 
having  taken  the  place  of  a  better  rule, 
perhaps,  it  is  nevertheless,  of  itself,  in 
that  case  useless.  The  suggested  rule, 
therefore,  would  only  be  applicable  to 
special  instances,  and  its  application,  if 
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219.  —  of  car  repairers. —  The  work  of  repairing  a  car  while  it  is 
standing  iipon  a  track  in  a  yard  where  switching  is  in  progress  is  one 
of  peculiar  danger,  and  the  courts  have  always  held  railway  compa- 
nies to  a  strict  account  in  regard  to  the  duty  of  protecting  employees 
engaged  in  such  work,  so  far  as  that  object  can  be  attained  by  proper 
regulations.  In  fact,  as  already  mentioned  (§  207,  ante),  one  of  the 
very  earliest  cases,  in  which  the  employer's  duty  in  regard  to  rules  was 
discussed,  established  the  doctrine  that  it  is  tlie  duty  of  railway  com- 
panies to  provide  for  the  protection  of  this  class  of  workmen  by 
proper  regulations.^  The  general  principle,  therefore,  is  well  set- 
tled, that  it  is  the  duty  of  a  railroad  company  to  establish  regulations 
advising  its  servants  engaged  in  moving  cars  on  a  track  of  the  where- 


attempted  to  be  extended  beyond  these 
special  instances,  might  interfere  with 
the  application  of  more  salutary  general 
rules.  We  are  unable  to  say  that  the 
refusal  of  the  company  to  have  the  regu- 
lation suggested  by  the  appellee  was  un- 
reasonable. At  all  events,  it  was  error 
to  submit  the  question  to  the  jury." 

'  Vose  V.  Lancashire  &  Y.  R.  Co. 
(1858)  2  Hurlst.  &  N.  728,  27  L.  J. 
Exch.  N.  S.  249,  4  Jur.  N.  S.  364.  There 
the  trial  judge  asked  the  jury,  first, 
whether  the  deceased  was  guilty  of 
negligence;  secondly,  he  said  that  no 
railway  company  by  establishing  rules 
could  justify  its  servants  in  not  taking 
due  care  of  human  life;  if  they  drove 
wagons  into  a,  place  where  men  were  at 
work,  it  was  the  duty  of  the  company 
to  see  that  proper  rules  for  the  safety 
of  such  persons  were  established;  and 
he  asked  the  jury  whether  there  was 
negligence;  whether  the  shuntsman, 
pointsman,  and  driver  did  all  that  the 
rules  of  the  company  required ;  and 
whether  the  accident  was  caused  by  the 
company  not  giving  proper  directions  to 
its  servants?  The  jury  found  that  the 
accident  was  owing  to  the  defective 
rules,  and  that  no  person,  other  than  the 
defendants,  was  g^iilty  of  negligence.  A 
verdict  entered  for  the  plaintiiT  upon 
this  finding  was  sustained.  In  Wild  v. 
Oregon  Short-Line  &  U.  N.  R.  Co. 
(1891)  21  Or.  159,  27  Pac.  954,  a  cause 
of  action  on  the  ground  of  the  failure 
to  promulgate  suitable  rules  for  the 
safety  of  car  repairers  was  sufficiently 
stated  where  the  complaint  imputed  to 
the  defendant  carelessness  and  negli- 
gence in  causing  and  permitting  a  lo- 


comotive to  run  against  the  place  at 
which  the  plaintiff  was  at  work.  The 
court  said:  "The  language  of  this  al- 
legation is  broad  enough  to  admit  evi- 
dence of  all  kinds  and  grades  of  negli- 
gence on  the  part  of  the  defendant, 
which  resulted  from  causing  or  permit- 
ting the  locomotive  to  run  down  upon 
the  place  where  the  plaintiff  was  at 
work,  and  thereby  rendering  it  unsafe 
and  causing  the  injury.  This  would  in- 
clude the  failure  to  provide  such  rules 
or  to  adopt  such  precautionary  regula- 
tions as  were  needful  to  regulate  or 
oversee  the  running  of  the  locomotives 
upon  the  tracks  and  switches  of  the 
yard  as  would  render  the  place  and  em- 
ployment reasonably  safe.  While  a, 
servant  assumes  the  risks  ordinarily  in- 
cident to  his  employment,  and  all  open 
and  visible  risks,  including  the  negli- 
gence of  a  fellow  servant,  yet  he  has  a 
right  to  presume  that  the  master  will 
exercise  due  care  for  his  safety  by  pro- 
viding, when  necessary,  all  such  need- 
ful rules  for  the  conduct  of  its  business, 
or  such  precautionary  measures,  as  will 
not  needlessly  expose  him  to  risks  not 
necessarily  resulting  from  his  employ- 
ment. This  being  so,  we  hold  the  lan- 
guage of  the  complaint  broad  enough  to 
cover  the  negligence  imputed  to  the  de- 
fendant. Nor  does  this  work  any  hard- 
ship. If  it  had  desired  a  more  specific 
statement  of  the  negligence  imputed  to 
it,  that  end  could  have  been  attained  by 
a  motion  to  make  the  allegation  more 
specific;  but  the  defect  is  not  fatal  to 
the  sufficiency  of  the  complaint  as  stat- 
ing a,  qause  of  action." 
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abouts  of  an  employee  at  work  in  this  dangerous  position,  and  to  pro- 
vide adequate  means  of  warning  him  of  the  approach  of  danger 
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'  International  &  O.  N.  R.  Go.  v.  Eall  there  kicked  or  shunted  it  towards  the 
(1800)  78  Tex.  057,  15  S.  W.  108;  shop.  The  brakeman  evidently  saw 
Promer  v.  Milwavkee,  L.  S.  <f-  W.  R.  Go.  that  the  force  applied  would  send  the 
(1895)  90  Wis.  215,  (33  N.  W.  90;  and  car  past  the  pile  of  iron  where  they  in- 
the  other  cases  cited  in  this  section.  In  tended  to  have  it  stop,  and  pos.-sibly 
an  action  by  a  car  repairer  for  injuries  through  the  doors,  and  he  attempted  to 
resulting  from  the  car  under  repair  be-  control  the  movement  with  the  bralce, 
ing  struck  by  a  moving  train,  it  is  er-  but,  for  some  reason,  it  did  not  work, 
ror  to  nonsuit  the  plaintiff,  where  the  and  the  car  ran  past  the  pile  of  iron, 
defendant  admits  that,  while  cars  are  and  killed  the  deceased,  who  was  work- 
being  repaired  (as  this  was),  on  tracks  ing  inside  one  of  the  crippled  cars.  He 
other  than  the  repair  tracks,  "ordinary  had  no  means  of  guarding  against  such 
prudence,  care,  and  the  customs  and  a  peril,  as  it  was  impossible  for  him  to 
regulations  of  the  company,  require  see  the  approaching  car,  even  if  the 
that  such  work  should  not  be  done  ex-  work  at  which  he  was  einployed  would 
eept  while  the  car  is  being  protected  by  permit  him  to  be  on  the  lookout,  since 
watchmen  or  other  suitable  protection,"  the  doors  were  closed  and  there  were  no 
and  no  evidence  is  offered  that  any  such  windows.  The  court  said:  "The  ques- 
protection  was  provided.  Lueike  v.  Chi-  tion  is  whether  this  was  an  accident,  or 
0030,  M.  &  St.  P.  R.  Co.  (1883)  59  U'is.  the  result  of  some  neglect  or  breach  of 
127,  48  Am.  Rep.  483,  17  N.  W.  870.  duty  on  the  part  of  the  defendant.  A 
In  Doing  v.  ifew  York,  0.  &  W.  R.  Go.  loaded  car  was  driven  through  the  door 
(1897)  151  N.  Y.  579,  45  N.  E.  1028,  of  a  workshop  filled  with  busy  men  and 
the  evidence  tended  to  establish  the  fol-  one  of  them  was  killed.  That  the  de- 
lowing  facts:  The  dec-eased  was  at  fendant's  workmen  in  attempting  to 
work  repairing  a  crippled  ear  in  the  re-  move  ears  in  this  manner  in  the  yard 
pair  shop,  which  occupied  the  whole  of  were  engaged  in  a  very  dangerous,  if 
a  building  50  feet  wide  and  about  200  not  reckless,  experiment,  cannot  well  be 
feet  in  length.  Three  tracks  passed  denied.  The  danger  of  the  experiment 
through  the  shop  through  doors  which  consisted  in  moving  cars  in  such  a  way 
were  kept  closed,  and  there  were  no  that  no  one  could  tell  exactly  when  or 
windows  on  the  side  where  the  tracks  where  they  would  stop.  If,  upon  the 
entered  the  building  from  the  yard,  occasion  in  question,  the  force  applied 
These  tracks  ran  from  the  shop  out  into  was  so  measured  that  the  car  would 
the  yard  and  were  connected  with  the  stop  at  the  pile  of  scrap  iron,  the  de- 
main  track  and  other  tracks  by  ceased  would  not  have  been  killed;  but 
switches.  The  three  tracks  were  used  if  the  force  applied  was  sufficient  to 
for  the  purpose  of  moving  crippled  cars  send  it  20  feet  further,  and  it  could  not 
and  material  into  and  from  the  shop  to  be  controlled  by  the  brake,  the  danger 
the  main  and  side  tracks.  The  cars  to  the  men  inside  the  shop  was  so  obvi- 
were  moved  by  being  kicked  or  shunted  ous  that  the  manner  in  which  this  part 
by  means  of  force  applied  to  them  by  en-  of  the  defendant's  work  was  carried  on 
gines  some  distance  from  the  shop,  and  may  very  well  be  characterized  as  reck- 
in  that  way  propelled  by  the  momentum  less.  We  will  assume  then,  what  can- 
into  or  near  the  shop  doors  and  con-  not  be  questioned,  that  the  workmen 
trolled  while  in  motion  by  the  brakes,  were  doing  the  defendant's  work  in  a 
On  the  day  that  the  deceased  was  killed  dangerous  and  reckless  manner.  But 
some  of  the  men  who  worked  in  the  these  workmen  were  doing  nothing  but 
yard  or  about  the  shops  were  moving  what,  according  to  the  testimony,  they 
cars  on  the  tracks  outside  the  shop  for  had  been  doing  for  years  before.  If  the 
the  purpose  of  collecting  and  moving  defendant  permitted  its  employees  to 
scrap  iron.  There  was  a  pile  of  this  carry  on  its  operations  upon  these  three 
iron  near  one  of  the  tracks,  about  20  tracks  outside  the  shop  in  such  a  man- 
feet  from  the  shop  door,  and  the  men  ner  as  to  endanger  the  lives  of  those  in- 
wanted  to  load  it  upon  a  car.  With  side,  who  could  not  protect  themselves, 
this  end  in  view  they  placed  a  car  al-  it  failed  to  discharge  to  the  deceased 
ready  loaded  with  24,000  pounds  of  the  duty  which  the  law  imposed  upon 
scrap  iron  on  one  of  these  tracks  at  a  it  of  furnishing  him  a  reasonably  safe 
point  about  800  feet  from  the  doors  and   place    to  do  his    work.     The  defendant 
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By  some  companies  the  rule  has  been  adopted  that  the  switches 
leading  to  such  a  track  must  always  be  locked,  and  this  precaution  is 
presumably  entirely  adequate.^  Considering  the  lamentable  fre- 
quency with  which  car  repairers  are  injured,  and  the  fact  that  these 
employees  are,  as  was  observed  very  truly  in  the  case  last  cited,  en- 
tirely helpless  so  far  as  any  precautionary  measures  that  they  might 
take  to  protect  themselves  are  concerned,  it  is  perhaps  to  be  regretted 
that  the  courts  have  ever  conceded  that  anything  short  of  this  or  some 
other  provision  for  absolutely  blocking  the  repair  track  should  have 
been  deemed  adequate  to  absolve  a  railroad  company  from  a  charge  of 
negligence.  But  the  cases  impose  a  much  lower  standard  of  liabil- 
ity, the  accepted  doctrine  being,  that  tlie  compaaiy  performs  its  whole 
duty  by  issuing  suitable  directions  for  the  placing  of  danger  signals 
to  notify  the  other  employees  of  the  fact  that  the  repairs  are  going 


on,' 


had  the  power  to  control  and  regulate 
its  business.  The  law  imposed  upon  it 
the  duty  of  making  and  enforcing  such 
reasonable  rules  and  regulations  for 
the  government  of  the  men  in  its  serv- 
ice, as  to  prevent  or  guard  against  in- 
jury by  one  servant  to  another,  in  so 
far  as  that  was  reasonable  and  practi- 
cable. It  could  certainly  put  an  end 
to  the  practice  of  propelling  ears  upon 
these  tracks  by  a  force  that  could  not 
be  controlled,  and  it  could  provide  for 
moving  them  in  some  other  and  safer 
way.  In  other  words,  it  could  change 
this  method  of  doing  the  work  by  mak- 
ing proper  rules  and  regulations  to  that 
end.  The  jury  could  have  found  from 
the  evidence  that  the  practice  of  kick- 
ing or  shunting  cars  upon  these  tracks 
in  the  direction  of  the  doors  of  the  re- 
pair shop  was  known  to  the  defendant. 
The  danger  to  be  apprehended  from 
such  a  practice  was  so  obvious  that  the 
defendant,  in  the  proper  discharge  of 
the  duties  which  it  owed  to  its  employ- 
ees, was  bound  to  guard  against  it  by 
proper  rules  and  regulations,  so  far  as 
that  was  reasonable  and  practicable." 
Compare  also  the  cases  cited  in  §  209, 
note  1,  ante. 

'  See  St.  Louis,  A.  &  T.  R.  Co.  v.  Trip- 
lett  (1891)  54  Ark.  289,  11  L.  R.  A. 
773,  15  S.  W.  831,  16  S.  W.  266. 

*A  railroad  company  is  not  required 
to  have  a  watchman  or  bumpers  to  pro- 
tect repair  tracks  where  one  of  the 
rules  provides  that  car  inspectors  and 
repairmen,  before  they  go  under  or  be- 
tween cars,   shall  display  a  red  signal 


in  the  direction  from  which  a  train 
could  approach,  and  that  trainmen 
shall,  under  no  circumstances,  back  or 
couple  onto  any  ear  while  such  flag  is 
displayed.  Peterson  v.  Chicago  &  N. 
W.  It.  Co.  (1887)  67  Mich.  102,  34  N. 
W.  200  (accident  caused  by  failure  of 
foreman  of  car  repairers  to  move  red 
flag  to  end  of  the  section  of  cars  last 
run  on  the  repair  tracks.  Adequacy  of 
rule  decided,  as  matter  of  law).  A  reg- 
ulation which  has  been  pronounced  very 
efficient  is  the  following:  "A  blue  flag 
by  day  and  blue  light  by  night,  placed 
in  the  drawhead  or  on  the  platform  or 
step  of  a  car  at  the  end  of  a  train,  or 
car,  standing  on  a  main  track  or  siding, 
denotes  that  car  repairmen  are  at  work 
underneath.  The  car  or  train  thus  pro- 
tected must  not  be  coupled  or  moved 
until  the  blue  signal  is  removed  by  the 
repairmen."  Ahel  v.  Delaware  cE  H. 
Canal  Co.  (1886)  103  N.  Y.  581,  57  Am. 
Rep.  773,  9  N.  E.  325.  There  the  only 
rule  which  had  been  made  bearing  upon 
the  case  was  as  follows:  "A  red  flag 
by  day  and  a  red  lantern  by  night,  or 
any  signal  violently  given,  are  signals 
of  danger,  on  perceiving  which  the 
train  must  be  brought  to  a  full  stop  as 
soon  as  possible,  and  not  proceed  until 
it  can  be  done  with  safety."  The  court, 
in  upholding  the  plaintiff's  contention 
that  it  was,  under  the  circumstances,  a, 
question  for  the  jury  to  determine 
whether  the  defendant  should  not  have 
promulgated  such  a  rule  as  the  former 
one  above  set  out,  or  one  substantially 
equivalent     to     i<^     said:     "This     rule 
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If  it  is  practicable  for  a  railroad  company  to  prescribe  a  certain 
distance  along  wliicli  cars  to  be  repaired  must  be  moved  on  a  repair 
track,  in  order  to  prevent  any  danger  of  their  being  struck  by  moving 
locomotives  or  cars  on  the  adjacent  tracks,  the  question  should  be  sub- 
mitted to  the  jury  vs^hether  or  not  the  company  was  negligent  in  fail- 
ing to  provide  reasonable  regulations  on  the  subject.* 

220.  —  of  employees  working  in  yards.—  (As  to  trackmen  vi^orking 
in  yards,  see  §  218,  notes  1  and  3,  ante.)  Where  an  injury  is  caused 
by  cars  running  through  an  open  switch  on  to  a  siding  and  coming 
into  collision  with  other  cars  standing  tliere,  evidence  that  a  rule  had 
been  promulgated  requiring  conductors  to  look  after  the  switches  use^l 
by  their  engines  shows  that  the  company  had  adequately  performed 
its  duty  in  regard  to  tlie  opening  and  closing  of  the  switches.-* 


seems,  from  its  phraseology,  to  have 
been  mainly,  if  not  exclusively,  intend- 
ed for  the  government  of  moving  trains, 
and  was  not  very  well  adapted  for  the 
protection  of  men  under  stationary 
cars,  upon  side  tracks,  engaged  in  mak- 
ing repairs.  There  was  no  rule  prohib- 
iting the  removal  of  the  signal,  and  the 
signal  was  not  intended  exclusively  for 
the  protection  of  such  men;  nor  did  it 
give  notice  that  human  life  was  in  dan- 
ger." On  the  second  appeal  (1891;  128 
N.  Y.  662,  28  N.  E.  663),  the  court 
again  held  that  it  "was  for  the  jury  to 
determine  whether  the  rule 
[in  evidence]  provided  both  for  the  put- 
ting up  of  the  danger  signal  and  its  re- 
moval, so  as  to  protect  the  repairmen  as 
far  as  reasonably  could  be  done  against 
the  hazard  of  the  negligence  of  eoem- 
ployees."  The  following  remarks  of  the 
court  are  worth  quoting:  "Donnelly, 
on  the  first  trial,  testified  substantially 
that  the  only  rule  he  heard  of  was  rule 
03,  and  what  the  repairmen  told  him, 
viz. :  That  they  worked  under  the  pro- 
tection of  a  red  flag.  It  is  evident  that 
if  this  was  the  extent  of  the  regulations 
on  the  subject,  the  repairmen  had  a 
very  inadequate  protection.  If  the  red 
flag  was  put  up  and  maintained  wher- 
ever the  repairmen  were  at  work,  and 
the  meaning  of  the  signal  was  known 
by  the  switchmen,  as  it  probably  was, 
the  repairmen  would  be  protected,  ex- 
cept as  against  the  reckless  or  heedless 
conduct  of  the  switchmen.  But  it  was 
essential  to  the  efficiency  of  the  rule 
that  it  should  designate  the  persons  au- 
thorized to  remove  the  flag.  It  was 
shown  that  this  was  done  by  the  rules 
of  the  New  York  Central  Railroad 
which  provide  that  the  repairmen  alone 


should  have  power  to  remove  the  flag 
from  cars  on  a  repair  track.  The  same 
rule  was  recommended  in  railroad  man- 
uals published  before  the  occurrence  of 
the  accident  in  question.  It  is  obvious 
that  such,  or  a  similar,  regulation, 
which  should  place  the  duty  and  re- 
sponsibility of  removing  the  flag  upon 
persons  officially  designated,  was  essen- 
tial to  the  car  repairers'  protection. 
The  rule  that  they  should  put  up  a  red 
flag  when  they  commenced  work,  unac- 
companied by  a  rule  prohibiting  the 
brakemen  or  other  employees  from  tak- 
ing it  down  when  they  desired  to  re- 
move cars  from  the  crippletrack,  un- 
less by  the  consent  or  direction  of  the 
repairmen  engaged  in  repairing  the 
cars,  would  leave  the  repairmen  exposed 
to  the  danger  of  the  mistake  or  negli- 
gence of  the  brakemen.  If  it  was  left 
for  the  brakemen  to  determine  for 
themselves  whether  there  were  men  en- 
gaged in  repairing  the  cars,  and  wheth- 
er the  flag  might  be  safely  removed  or 
not,  and  to  act  upon  their  judgment  in 
removing  it,  the  chances  of  accident 
would  be  greatly  increased."  In  Pool 
V.  Southern  P.  Co.  (1899)  20  Utah, 
210,  58  Pae.  326,  the  sufficiency  of  such 
signals  was  also  implied  in  the  general 
statement  that  a  railway  company  is 
bound  to  make  and  promulgate  a  rule 
requiring  the  placing  of  danger  flags  on 
cars  when  repairers  are  under  them, 
and  forbidding  any  coupling  to  be  done 
by  a  locomotive  while  they  are  so  en- 
gaged. 

°  Cumpston  v.  Texas  &  P.  R.  Co. 
(1895;  Tex.  Civ.  App.)  33  S.  W.  737; 
second  appeal  (1897)  15  Tex.  Civ.  App. 
493,  40  S.  W.  546. 

'  In    Davis    v.    Staten   Island   Rapid 
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A  railroad  company  is  under  the  duty  of  prescribing  definite  rules 
for  tlie  making  of  flying  switches.^ 

The  doctrine  embodied  in  the  larger  part  of  the  authorities  is  that, 
in  the  absence  of  any  positive  testimony  going  to  show  the  feasibility 
or  usefulness  of  any  code  of  rules  which  might  be  framed  for  the  pur- 
pose of  warning  employees  of  the  approach  of  detached  cars  in  railway 
yards,  a  jury  is  not  warranted  in  finding  that  the  failure  to  promul- 
gate such  a  system  was  culpable.^ 

Trwnsit  R.  Co.   (1896)   1  App.  Div.  178,  far    as    other    servants    are     concerned, 

37    N.  y.  Supp.    157,  the    court    said:  whose  business  requires  them  to  be  in 

"Rule  132,  if  faithfully  executed  by  the  and  out  of  the  cars,  liable  to  be  jolted, 

conductor,     was     ample     to     provide  In     these    eases    of     making    a     flying 

against  such  an  accident  as  caused  the  switch,  and  of  shunting,  or  kicking  of 

death  of  Davis.     It  imposed  upon  con-  cars,  it  is  feasible  and  perfectly  proper 

ductors  of    trains  the    duty  of    looking  to  have  some   rules  and  regulations  to 

after    the  switches.     All    that  could   be  warn  persons  liable,  to  be  injured." 
required    from    the    company   was    that        '  As  it  is  utterly  impossible  for  a  rail- 

Ihe   rule   should   impose   upon   some   of  road  company  to  move  its  trains,  when 

the  employees  the  duty  of  seeing  that  being   made   up   or   when   being  broken 

the    switches    were  closed.     That    is  all  up,  according  to  a,  time-table,  there  is 

that  the    respondent  contends    for.     If  no  negligence  in  not  prescribing  regula- 

the  rule  had  provided,  in  the  form  sug-  tions  for  the  management  of  trains  en- 

gested  by  the  respondent's  counsel,  that  gaged  in  and  about  the  freight  and  en- 

the     person     who     opened     the     switch  gine  houses  and  depots.  Baskin  v.  'Kew 

should  close  it,  it  would,  in  that  form,  York  G.  &  H.  R.  R.  Go.  (1873)  65  Barb, 

have   constituted   no   greater   safeguard  129,  Affirmed   (1874)   56  N.  Y.  608.    See 

against  danger  than  the  rule  in  force,  also  Atchison,  T.  d  8.  F.  R.  Co.  v.  Gar- 

The  duty  would  have  rested  on  an  indi-  ruthers    (1896)    56   Kan.    309,   43    Pac. 

vidual,  just  as  the  present  rule  imposes  230 ;  Corcoran  v.  New  Torh,  N.  B.  d  B. 

it,  and  it  could  have  been  neglected  and  R.  Co.    (1901)   58  App.  Div.  606,  69  N. 

omitted   with   as   much   ease   as   it  was  Y.  Supp.  73 ;  Besel  v.  New  Torh  G.  d  B. 

neglected  in  the  instance  before  us.  The  R.  R.  Go.    (1877)   70  N.  Y.  171;  Larow 

proximate  cause  of  the  accident  was  not  v.  New  York,  L.  E.  d  W.  R.  Co.   (1891) 

due  to  the  failure  of  the  defendant  to  61  Hun,  11,  15  N.  Y.  Supp.  384   (negli- 

make  a  proper  rule,  but  to  the  neglect  gence  alleged  here,  was  that  the  defend- 

of    a    duty    imposed    by   the    defendant  ant  omitted  to  make  and  promulgate  a 

upon     conductor     Sherman.     For     this  rule  to  the  effect  that  an  engine  should 

neglect  the  defendant  was  not  liable."  not   enter    upon    a    siding    upon   which 

'  Chicago   d   N.   W.  R.   Go.  v.   Taylor  there  was  another  engine  and  cars  with- 

(1873)    69    111.    461,  18    Tim.    Eep.  626.  out  giving  a  signal  or  sending  notice  to 

An  averment  that  the  defendant  negli-  the  employees  on  that  train ) .     "A  rule 

gently  omitted  to  provide  rules,  signals,  which   would    require   no   movement   of 

or  systems   in  oases  of  flying  switches,  the  engine  to  be  made     .     .     .     except 

or  of  shunting  or  kicking  cars,  states  a  in  response  to  a  signal  from  one  person, 

cause   of  action.     Reagan  v.   St.  Louis,  when  he  might  be  in  a  position  where 

K.  d  N.  W.  R.  Co.    (1887)   93  Mo.  348,  his  signal  could  not  be  seen  by  the  en- 

6  S.  W.  371.     There  the  defendant  con-  gineer,"   is   regarded   as  being  such   an 

tended  that  the  joining  of  the  oars  for  unreasonable  impediment  to  the  prompt 

the    purposes    and    in    the    manner    de-  despatch   of   defendant's   business   as    a 

scribed  in  the  petition  was  so  common,  public  carrier,  that  the  company  is  not 

necessary,   and    frequent,   especially    in  bound   to    adopt   it.     Rutledge   v.    Mis- 

the  case  of  freight  trains,  that  it  could  souri  P.  R.  Co.    (1894)    123  Mo.  121,  24 

not  be   said  to   involve   any  eXtraordi-  S.  W.  1053,  27  S.  W.  327.     A  railroad 

nary   risk.     But   the   court  said:     "We  company  is  not  bound,  for  the  protec- 

do  not  agree  to  the  proposition.     It  is  tion  of  its  car  repairers  when  going  to 

certainly  a  complex  business,  requiring  or  from  their  places  of  work  in  moving 

care,  and  must  be  dangerous  if  not  done  ears  in  its  freight  yards,  to  have  upon 

under    proper    regulations,  at    least  so  such  cars  a  light,  or  man  to  handle  it, 
Vol  J.  M,  &  S,— 32. 


408 


MASTER  AND  SERVANT. 


[CHAP.  XV. 


But  In  one  case  It  has  been  laid  down  without  qualification  that  It  is 
the  duty  of  a  railway  conipauy  to  frame  rules  for  the  purpose  of  regu- 
lating the  movements  of  trains  in  its  yards  when  employees  are  en- 
gaged in  coupling  cars.*  Under  cither  theory  it  must  evidently  be  un- 
warrantable to  predicate  negligence  of  the  failure  to  frame  such  rules, 
where  the  injury  was  caused  by  a  car  which,  to  the  plaintiff's  knowl- 
edge, was  to  return  to  the  place  ^vhere  he  was  working  before  a  certain 
duty  had  been  fully  performed,  and  it  is  manifest  that  he  could  have 
avoided  the  danger  simply  by  using  his  eyes.® 


or  to  require  a  man  to  precede  each  car 
to  announce  its  approach.  Crowe  v. 
A'ejo  York  C.  &  E.  B.  R.  Co.  (1893)  70 
Plun,  37,  23  N.  Y.  Supp.  1100.  The 
court  said;  "Great  care  and  precau- 
tion are  required  on  the  part  of  rail- 
road companies  when  they  are  moving 
cars  in  places  where  the  general  public 
have  a  right  to  pass,  to  in  some  man- 
ner announce  their  approach;  but  a,  dif- 
ferent rule  obtains  in  the  companies' 
yards,  where  cars  are  being  distributed 
and  trains  made  up.  The  employees 
about  such  yard  understand  the  situa- 
tion; they  know  the  manner  of  doing 
the  business  therein,  that  cars  frequent- 
ly pass  along  without  notice  of  their 
approach,  and  they  assume  the  risks  in- 
cident to  the  business  as  thus  con- 
ducted. Whether  the  foreman  left  the 
work  when  it  was  completed,  or  a  few 
minutes  before,  is  not  important.  It 
was  completed  when  Crowe  left,  and  he 
understood  the  situation.  The  men 
were  properly  protected  while  the  work 
was  progressing  by  the  two  lighted  lan- 
terns heretofore  mentioned.  It  is  sug- 
gested that  the  work  was  not  completed 
until  the  men  had  arrived  at  the  tool 
house  with  their  tools,  and  that  until 
then  they  were  entitled  to  some  special 
protection  to  which  they  might  not  be 
entitled  perhaps  when  engaged  in  other 
business  about  the  yard.  No  reason  is 
suggested  for  such  a  rule,  and  none  oc- 
curs to  us.  They  were  entitled  when 
going  to  the  tool  house  to  the  same  pro- 
tection and  care  on  the  part  of  the  com- 
pany to  which  they  were  entitled  when 
moving  about  the  yard  performing 
their  ordinary  daily  business."  In  Ber- 
riqan  V.  New  York,  L.  E.  d  W.  R.  Co. 
(1892)  131  N.  Y.  582,  30  N.  E.  57,  it 
was  held  that  a  company  was  not  bound 
to  formulate  a  rule  which  would  re- 
quire a  red  light  by  night  and  a  red 
flag  by  day  to  be  exhibited  from  the  end 
of  a  car  which  was  being  coupled, 
f  hgr^  the  contention  of  plaintifif's  coun- 


sel, that  a  rule  of  this  tenor  which  had 
been  promulgated  for  the  protection  of 
car  repairers  should  have  been  extended 
so  as  to  cover  the  case  mentioned  in  the 
text,  was  rejected.  The  court  said: 
"The  question  here  is  whether,  by  the 
exercise  of  such  prudence  and  foresight, 
they  could  have  adopted  any  other  pre- 
cautions against  injury  to  the  employ- 
ees than  such  as  they  did,  or  whether 
there  were  still  others  that  would  sug- 
gest themselves  to  men  of  ordinary  in- 
telligence and  vigilance.  They  had  a 
body  of  rules  embracing  every  case  that 
was  supposed  to  need  regulation.  One 
of  these  rules  provided  that  when  a  loco- 
motive was  moving  backward,  its  sig- 
nals must  be  displayed  upon  the  bump- 
ers. It  was  made  the  duty  of  the  yard 
master  to  see  that  cars  were  brought  to- 
gether with  as  slight  a  jar  as  possible, 
and  coupled  with  coupling  sticks.  The 
engineers  were  required  to  use  the  ut- 
most care  in  pushing  cars  into  turn- 
outs, so  as  to  avoid  injuring  them  or 
other  property.  Brakemen  were  re- 
quired to  exercise  gi-eat  care  in  coupling 
cars,  'and  as,  for  various  causes,  it  is 
dangerous  to  expose  the  hands,  arms, 
or  person  between  the  same,'  they  were 
required,  before  coupling,  to  examine 
the  situation  so  as  to  act  prudently. 
The  deceased  made  the  coupling  alone, 
though  he  was  not  required  to  do  so, 
but  could  have  waited  for  the  engine, 
and  had  the  assistance  of  some  of  his 
coworkers  to  help  him.  He  could  have 
used  a  lamp,  but  did  not,  though  he  had 
a  full  supply.  There  were  coupling 
sticks  in  the  caboose  for  the  use  of  the 
deceased,  which,  when  used,  had  the  ef- 
fect, as  the  court  below  said,  of  length- 
ening the  arms." 

*  Gvlf,  G.  &  S.  F.  R.  Go.  V.  Fmley 
nS95)  11  Tex.  Civ.  App.  64,  32  S.  W. 
51. 

''  Houston  dc  T.  G.  R.  Co.  v.  Strychar- 
ski  (1894)  G  Tex.  Civ.  App.  555,  26  S. 
W.  253,  643, 
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In  cases  of  this  type,  tJie  servant's  appreciation  of  the  risks  is  also 
sometimes  a  material  element.*^ 

221.  Automatic  and  unauthorized  movements  of  cars. —  A  railway 
company  may  be  found  negligent  if  it  fails  to  provide  rules  for  the 
purpose  of  ensuring  that  rolling  stock  which  is  left  standing  on  any 
portion  of  its  trades  shall  not  he  moved  to  the  injury  of  its  employees, 
whether  hy  the  action  of  physical  forces,  or  by  the  interference  of  un- 
authorized persons.^  So,  also,  negligence  may  be  inferred  where  no 
rules  have  been  promulgated  for  the  purpose  of  warning  employees 
engaged  in  loading  or  unloading  a  caj  that  it  is  to  be  put  in  motion.^ 

222.  Track  repairing  as  it  aifects  the  safe  operation  of  trains. — 
A  railroad  company  engaged  in  repairing  or  altering  its  tracks,  so  as 
to  render  them  dangerous,  owes  the  duty  to  its  trainmen  of  providing 
rules  and  regulations  to  protect  them  against  such  danger.^ 

223.  Loading  of  cars. — A  railway  company  may  be  held  liable  on 


'  On  the  ground  that  the  conditions 
and  resulting  risks  were  known  to  him, 
it  has  been  held  that  a  railway  com- 
pany does  not  owe  a  brakeman  the  duty 
of  providing  for  the  stationing  of  a 
watchman  on  the  rear  end  of  backing 
trains.  Ghioago  &  N.  W.  R.  Co.  v.  Don- 
ahue  (1874)   75  111.  106. 

^Lake  Shore  &  M.  S.  R.  Go.  v.  Top- 
liff  (1895)  2  Ohio  Dec.  522  (car  es- 
caped on  to  the  main  line  from  a  siding 
constructed  on  an  incline ) .  An  em- 
ployer is  guilty  of  negligence  toward  a 
brakeman  upon  a  freight  train  handling 
the  output  of  a  coal  mine,  in  placing 
fifteen  or  sixteen  heavily  loaded  cars 
upon  a  coal  track  600  feet  long  having 
a  descending  grade  of  2  feet  7  inches, 
with  no  means  of  preventing  their  es- 
cape upon  the  main  track  except  by  set- 
ting the  brake  on  the  car  nearest  there- 
to. Continental  Trust  Co.  v.  Toledo, 
St.  L.  &  K.  C.  R.  Co.  (1898)  32  C.  C. 
A.  44,  59  U.  S.  App.  283,  87  Fed.  133. 
A  company  which  requires  the  brakes 
to  be  securely  set  upon  all  cars  stand- 
ing upon  its  coal  trestle  is  not  guilty 
of  negligence  in  failing  to  promulgate 
other  rules,  where  the  proof  is  that 
such  rule  is  entirely  adequate,  if  com- 
plied with,  to  prevent  the  moving  of 
the  cars.  Kudik  v.  Lehigh  Valley  R. 
Co.  (1894)  78  Hun,  492,  29  N.  Y.  Supp. 
533.  Compare  §  208,  notes  8  and  9, 
ante. 

^  A  coal  company  which  adopts  a  sys- 
tem of  bumping  an  empty  car  against 
a  car  which  has  been  loaded  with  coal, 
to  set  the  latter  in  motion,  without  spe- 


cial warning  to  the  employee  engaged 
in  loading  the  car,  or  general  rules  af- 
fording an  assurance  of  protection,  is 
liable  for  injury  to  an  employee  caused 
by  that  system.  Wcnona  Coal  Co.  v. 
Eolmquist  (1893)  51  111.  App.  507.  In 
an  action  to  recover  damages  for  the 
death  of  a  workman,  who,  while  en- 
gaged in  unloading  gravel  from  a,  car, 
was  thrown  off  by  the  sudden  move- 
ment of  the  car,  as  to  which  he  received 
no  warning  from  the  company's  repre- 
sentative who  ordered  the  movement,  it 
is  error  to  reject  evidence  going  to 
prove  that  a  railroad  company  was 
guilty  of  negligence  in  not  having 
adopted  a  proper  system  for  giving 
warning  to  its  employees  under  such 
circumstances.  Campbell  v.  ffeio  Yorh 
C.  &  H.  R.  R.  Co.  (1885)  35  Hun,  506. 
"■Lake  Shore  &  M.  8.  R.  Co.  v.  Top- 
lift  (1895)  2  Ohio  Dec.  522.  In  a  case 
where  an  injured  passenger  was  the 
plaintiff,  it  was  held  that,  where  a  rail- 
road company  employs  men  to  make  re- 
pairs to  the  track  without  interfering 
with  the  running  of  the  regular  trains, 
the  hours  for  which  were  well  known,  it 
is  the  duty  of  the  company  to  see  that 
the  men  are  furnished  with  an  accurate 
timepiece,  and  that,  if  there  is  evidence 
that  the  foremen  were  left  to  procure 
and  regulate  their  own  watches  without 
any  attention  to  tlie  subject  on  the  part 
of  the  company's  officers,  the  question 
whether  the  company  was  negligent  is 
for  the  jurv.  Matteson  v.  New  York 
C.  R.  Go.  (1862)   62  Barb.  364. 
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t]je  ground  tliat  it  had  established  no  system  with  regard  to  the  use 
of  side  stakes  on  flat  cars,  and  that  it  is  not  absolved  from  liability 
merely  by  reason  of  the  fact  that  the  station  agent  at  the  place  in 
question  had,  according  to  his  custom,  made  a  casual  inspection  to  see 
if  the  load  had  been  proi)erly  placed.^ 

224.  Work  in  concerns  other  than  railways. — The  failure  of  the 
owner  of  a  machine  shop  to  make  and  enforce  rules  as  to  the  use  of 
screens  to  prevent  employees  from  being  injured  by  flying  chips  of 
iron  warrants  a  jury  in  finding  him  to  have  been  negligent.^ 

It  is  the  duty  of  a  lumber  company  to  provide  rules,  by  means  of 
which  servants  -working  at  the  foot  of  a  chute  dovm  which  heavy  logs 
are  constantly  being  thrown  shall  receive  warning  that  a  log  is  about 
to  fall.2 

A  mine  owner  is  negligent  in  not  providing  a  signaler,  and  a 
proper  code  of  signals,  to  regnilate  the  hoisting  of  a  cage  in  a  shaft.' 
But  the  fact  that  such  an  employer  did  not  frame  rules  to  regulate  the 
movement  of  ore  cars  moved  by  horse  or  hand  power  on  a  slightly  in- 
clined track  cannot  be  imputed  as  negligence,  where  there  is  no 


'  Bushby  v.  Neic  York,  L.  E.  &  W.  R. 
Go.  (1887)  107  N.  Y.  374,  14  N.  E.  407. 
In  Ford  v.  Lake  Shore  &  M.  S.  B.  Co. 
(1891)  124  N.  Y.  493,  12  L.  R.  A.  454, 
26  N.  E.  1101,  the  same  subject  under- 
went an  elaborate  discussion,  the  court 
saying:  "In  the  case  before  us  it  was 
clearly  the  duty  oi  the  defendant  to 
adopt  some  system  for  the  loading  of 
lumber  upon  open  ears,  that  would 
have  regard  for  the  safety,  not  only  of 
its  servants  and  those  traveling  over  its 
road,  but  to  the  safety  of  all  persons 
who  should  be  in  the  vicinity  of  its 
ears.  The  importance  and  extent  of 
the  business,  and  the  manifest  danger 
from  the  falling  of  heavy  sticks  of  tim- 
ber from  the  ears,  required  this.  But 
there  was  no  rule  on  the  subject.  The 
only  rule  shown  to  exist  had  no  partic- 
ular reference  to  lumber  more  than  any 
other  freight,  and  it  expressed  nothing 
more  than  the  obligation  which  the  law 
put  upon  the  corporation, — vvs.,  to  take 
due  care  that  freight  was  safely  loaded 
and  should  not  fall  from  the  car.  But 
method  or  system  as  to  loading  lumber, 
there  was  none.  Having  furnished  a 
good  ear  and  stakes  that  might  be  used, 
the  manner  of  loading  lumber  was  left 
to  the  judgment  and  discretion  of  its 
agents  and  servants.  It  was  not  suffi- 
cient for  the  defendant  to  show  that  its 
employees  Icnew  that  the  rule  I  have 


quoted  applied  to  lumber,  and  also 
knew  that  the  general  usage  required 
it  to  be  staked,  and  that  stakes  were 
furnished  and  available  to  the  men  in 
the  particular  case  before  us.  All  this 
may  be  assumed  to  be  true,  and  yet  the 
fact  exists  that  the  use  of  the  stakes 
was  not  enjoined  upon  the  servants  by 
any  rule  of  the  defendant  or  by  any  in- 
struction ever  given  them.  Having  fur- 
nished the  ear  and  the  stakes,  it  was 
left  to  the  judgment  and  discretion  of 
the  foreman  whether  to  use  the  stakes 
or  not,  and  in  this  particular  instance 
they  were  not  used  for  the  reason  that 
they  supposed  the  lumber  would  stay 
on  the  ear  over  the  short  distance  it 
was  to  be  carried.  And  it  is  because 
of  the  failure  of  the  defendant  to  re- 
quire the  use  of  the  stakes  in  all  cases 
that  the  neglect  of  its  servants  in  this 
ease  is  imputed  to  it.  There  was  no 
rule,  and  the  only  method  or  system 
was  such  as  the  foreman  in  each  partic- 
ular case  should  deem  the  safe  and 
proper  one  to  pursue." 

'  Smith  V.  Lidf/erioood  Mfg.  Co. 
(1900)  56  App.  Div.  528,  67  N.  Y. 
Supp.  533. 

"Eartviq  v.  2V.  P.  Lumber  Co.  (1890) 
19  Or.  522,  25  Pae.  358. 

'Murdoch  v.  Mackinnon  (1886)  12 
Sc.  Seas.  Cas.  4th  series,  810. 
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evidence  that  such  rules  are  in  use  in  any  business  of  a  similar  char- 
acter, or  that  any  rules  were  necessary  or  practicable  in  such  cases.* 

Where  a  servant  sent  into  a  grain  bin  is  buried  under  a  mass  of 
grain  which  had  adhered  to  the  sides,  it  is  properly  left  to  the  jury  to 
determine  whether  the  omission  to  make  rules  and  regulations  pre- 
scribing the  conditions  under  which  servants  should  be  required  or 
permitted  to  enter  the  bins  at  the  bottom  was  or  was  not  a  neglect  of 
such  reasonable  care  and  precaution  as  a  master  engaged  in  such  busi- 
ness was  bound  to  take  under  tlie  circumstances  of  the  case.^ 

Negligence  may  be  inferred  where  employees  working  in  a  salt  bin 
are  not  protected  by  rules  which  either  provide  for  warning  them 
when  the  salt  is  about  to  be  drawn  off,  or  forbid  the  drawing  off  when 
they  are  in  the  bin.® 

D.  Whew  a  eulb  is  bindiitg  upon  a  servant. 

225i  Introductory  statement. — In  a  later  chapter  (xix.),  the  cases 
exemplifying  the  doctrine  that  a  servant  who  violates  a  rule  promul- 
gated for  the  g\iidance  and  protection  of  himself  and  his  coemployees 
is  guilty  of  contributory  negligence,  as  a  matter  of  law,  will  be  col- 
lected. But  it  will  be  convenient  to  review,  in  the  present  chapter, 
the  principles  upon  which  the  courts  have  determined,  under  its  va- 
rious aspects,  the  question  which  in  every  instance  must  be  answered 
before  that  doctrine  is  applied;  viz.,  whether  the  rule  alleged  to  have 
been  disobeyed  was  one  which  was  binding  upon  the  servant 

226.  No  rule  deemed  to  be  binding  unless  it  is  brought  to  the  knowl- 
edge of  the  servant. —  Both  on  principle  and  autliority  it  is  manifest 
that,  in  so  far  as  the  servant's  contributory  negligence  is  predicated 
merely  from  his  failure  to  perform  the  duty  prescribed  by  a  rule,  he 
must  be  shown  to  have  had  knowledge  of  it  before  he  can  be  held  cul- 
pable on  the  ground  of  his  not  having  obeyed  it.  In  other  words,  he 
cannot  be  held  negligent  in  respect  of  an  act  which  is  only  improper 
because  forbidden  by  a  rule,  unless  he  knows  of  the  rule.^  This  doc- 
trine is  a  corollary  of  the  general  principle  that  "negligence  can  only 

'Morgan  v.   Hudson  River   Ore   &  I.  'Eastwood  v.  Rctsof  Min.  Co.   (1895) 

Co.   (1892)   133  N.  Y.  666,  31  N.  E.  234  86  Hun,  91,  34  N.  Y.  Supp.  196. 

(plaintiff  was  one  of  several  workmen  ^  Alabama  Midland  R.  Co.  v.  McDon- 

engaged  in    loading    ore  cars,  and    had  aid    (1895)    112   Ala.   216,   20   So.   472. 

crept   under  one   of  the   cars  to   sweep  Cases  recognizing  this  doctrine  are  Fay 

some  ore  off  the  rails,  when  a  car  on  v.  Minneapolis  &  St.  L.  R.  Co.   (1883) 

the    grade    above    him    was    started    in  30    Minn.    231,    15    N.    W.    241;    TAttle 

some  way,  owing  to  the  improper  act  of  Rook,  M.    R.  &    T.  R.   Co.  v.    Leverett 

some  coservant  or  outsider  in  removing  (1886)   48  Ark.  333,  3  S.  W.  50;   Geor- 

the  blocking).  gia  P.  R.  Co.  v.  Davis    (1890)    92  Ala. 

'  McGovern    v.    Central    Vermont    R.  300,  9  So.  252;   Central  R.  &  Bkg.   Co. 

Co.  (1890)  123  N.  Y.  280,  25  N.  B.  373.  v.  Ryles    (1889)    84  Ga.  420,   11   S.  E. 
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be  affirmed  in  respect  of  circuinstaiices  and  conditions  known  to  the 
jjarty  to  whom  it  is  imputed."-  (Compare  chapter  x.,  ante.)  The 
rules  of  the  master,  accordingly,  are  not  admissible  as  evidence  on  the 
issue  of  the  servant's  negligence  in  violating  them,  unless  there  is  also 
testimony  going  to  show  that  he  had  knowledge  of  them.* 

So  far  as  regards  the  binding  effect  of  a  rule,  it  is  immaterial  how 
it  has  come  to  the  knowledge  of  the  employee.  Knowledge,  either  ex- 
press or  such  as  the  law  will  imply,  without  reference  to  the  means  by 
which  it  is  acquired,  binds  the  employee  to  compliance.* 

The  general  question  as  to  when  knowledge  is  imputed  to  the  serv- 
ant is  discussed  in  chapter  xxi.,  post. 

227.  When  a  servant  is  deemed  to  have  knowledge  of  a  rule. — 
The  obligatioais  predicated  as  a  result  of  the  principle  stated  in  the 
preceding  section  affect  both  the  master  and  the  servant. 

In  the  case  of  a  rule  issued  by  a  private  person,  there  caa  evidently 
be  no  presumption  indulged  like  tliat  which,  in  the  case  of  a  public 
statute,  charges  the  persons  aifected  by  it  with    knowledge    of    its 

499;  Covey  v.  Hannilal  &  St.  J.  R.  Co.       'Atchison,  T.  &  8.  F.  R.  Co.  v.  PVwnk- 

(1887)  27  Mo.  App.  170;  Pieart  v.  CU-  ett  (1881)  25  Kan.  188;  Louisville,  N. 
cage,  R.  I.  &  P.  R.  Co.  (1891)  82  Iowa,  A.  &  G.  R.  Co.  v.  Berkey  (1893)  136 
148,  47  N.  W.  1017;  La  Croy  v.  New  Ind.  181,  35  N.  E.  3.  In  Parker  v. 
Yorlc,  L.  E.  &  W.  R.  Co.  (1890)  57  Hun,  Georgia  P.  R.  Go.  (1889)  83  Ga.  539, 
67,  10  N.  Y.  Supp.  382  (Reversed  in  10  S.  E.  233,  the  court  approved  of  the 
[1892]  132  N.  Y.  570,  30  N.  E.  391,  but  admission  of  a  rule  book  as  evidence, 
merely  on  the  ground  that  the  evidence  there  being  sufficient  testimony  to  show 
showed  that  the  plaintiff  had  knowl-  that  it  contained  the  rules  in  force 
edge  of  the  rule  which  he  violated)  ;  when  the  plaintiflf  was  injured.  The 
Sprong  v.  Boston  &  A.  R.  Go.  (1874)  court  took  the  ground  that,  as  the  ques- 
58  N.  Y.  56;  Turner  v.  Norfolk  &  W.  tion  whether  he  had  knowledge  of  them 
K.  Co.  (1895)  40  W.  Va.  675,  22  S.  E.  or  not  was  one  not  going  to  their  ad- 
83;  Louisville,  E.  &  St.  L.  Gonsol.  R.  missibility,  but  to  their  binding  effect 
Co.  V.  TJtz  (1892)  133  Ind.  268,  32  N.  upon  his  conduct,  there  could  be  no  ob- 
E.  881;  Bonner  v.  Moore  (1893)  3  Tex.  jection  to  introducing  them  as  one  step 
Civ.  App.  416,  22  S.  W.  272;  Georgia  P.  in  the  defendant's  case.  Their  verifl- 
R.  Co.  v.  Propst  (1887)  83  Ala.  518,  3  cation  would  be  a  subsequent  matter. 
So.  764;  Louisville  &  N.  R.  Go.  v.  Perry  But  in  Memphis  &  C.  R.  Co.  v.  Askew 

(1888)  87  Ala.  392,  6  So.  40;  Louisville  (1890)  90  Ala.  5,  7  So.  823,  it  was  said 
&  N.  R.  Co.  v.  Hawkins  (1890)  92  Ala.  that  the  mere  fact  that  the  plaintiff  de- 
241,  9  So.  271  (sustaining  a  demurrer  nies  all  knowledge  of  the  rule  which  he 
to  a  plea  which  did  not  aver  knowledge  is  charged  with  violating  is  not  suffi- 
on  the  servant's  part)  ;  International  &  cient  to  prevent  its  being  put  in  evi- 
Q.  N.  R.  Go.  v.  Hinzie   (1891)    82  Tex.  denee. 

623,   18    S.  W.    681    (disapproving    in-  *A   request   to    charge   to   tlie   effect 

struction  which  would  absolve  the  mas-  that,  if  the  rules  be  written  or  printed, 

ter  from  liability  if  he  merely  had  rules  each    employee    should    either    be    fur- 

which,    if    observed,    would    have    pre-  nished  with   a   copy,   or   advised  as  to 

vented  the   injury)  ;    Chicago,  B.   &   Q.  where  he  can  read  or  hear  them  read, 

R.  Co.  V.  Oyster   (1899)    58  Neb.  1,  78  and  which  leaves   out  of  consideration 

N.  W.  359 ;    Gregory  v.   Ohio  River  R.  all  other  means  of  acquiring  knowledge, 

Co.  (1893)  37  W.  Va.  606,  16  S.  E.  819.  should  be  denied.     Port  Royal  &  W.  C. 

'Brown   v.    Louisville    &    N.    R.    Co.  R.  Co.  v.  Davis   (1894)   95  Ga.  292,  22 

(1895)   111  Ala.  275,  19  So.  1001.  S.  E.  833. 
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provisions. ■*  Hence,  "where  rules  are  prescribed  or  regulations 
adopted  for  the  government  of  employees  in  and  about  the  discharge 
of  their  duties,  it  is  the  duty  of  the  employer  to  give  notice  of  their 
existence,  and  so  to  promulgate  them  as  to  afford  to  the  employee  a 
reasonable  opportunity  of  ascertaining  their  terms."^  The  duty  of 
informing  a  servant  of  a  rule  is  specially  imperative  where  he  is  hired 
to  j£ll  a  position  temporarily.* 

The  question  whether  the  master  had  adequately  performed  this 
duty  is  bound  up,  and  is  always  considered  in  connection,  with  the 
qaestion,  whether  the  servant  was  chargeable  with  notice  of  the  con- 
tents of  the  rule  under  discussion.  Each  of  these  questions  is  pri- 
marily one  of  fact  for  the  jury.*  But,  as  in  all  the  employers'  liabil- 
ity cases  in  which  the  knowledge,  actual  or  constructive,  of  the  serv- 
ant is  to  be  determined,  the  courts  have  exercised  very  freely  their 
privilege  of  controlling  or  setting  aside  verdicts. 

In  the  absence  of  evidence  going  to  show  fraud,  it  is  clear  that  a 
sei"vant  cannot  be  heard  to  assert  that  he  was  ignorant  of  a  rule,  when 
he  had  expressly  contracted  with,  reference  tO'  its  provisions.*  The 
same  conclusion  is  unavoidable  where  an  employer  has  taken  the  pre- 
caution of  requiring  an  employee  to  sign  a  written  statement  to  the 


^  Gregory  v.  Ohio  River  R.  Co.  (1893) 
37  W.  Va.  606,  16  S.  E.  819.  In  one 
case  it  has  been  held  that,  in  the  ab- 
sence of  proof  to  the  contrary,  it  will 
be  presumed  that  the  master  notified 
the  servant  of  the  rules  by  which  he 
was  to  be  bound.  Pilkinton  v.  Oiilf,  0. 
&  S.  F.  R.  Co.  (1888)  70  Tex.  226,  7  S. 
W.  805.  But  this  decision  seems  to  be 
contrary  to  general  principles. 

''Port  Royal  &  W.  0.  R.  Co.  v.  Dam.i 
(1894)  95  Ga.  292,  22  S.  E.  833.  This 
general  principle  holds  although  the 
plaintiff,  in  a  written  application  for 
employment,  has  undertaken  to  "study 
the  rules  governing  employees,  careful- 
ly keep  posted,  and  obey  them."  Car- 
roll V.  East  Tennessee,  V.  c£-  C  R.  Co. 
(1889)  82  Ga.  452,  6  L.  R.  A.  214,  10 
S.  E.  163.  A  railroad  company  is  re- 
sponsible for  an  injury  caused  by  the 
servant's  ignorance  of  rules,  where  his 
superior  officer  has  failed  to  comply 
with  his  repeated  requests  to  furnish 
him  with  a  copy  of  them.  Oulf,  C.  <£ 
8.  F.  R.  Co.  V.  Kizsiah  (1893)  4  Tex. 
Civ.  App.  356,  22  S.  W.  110,  26  S.  W. 
242.  That  a  traffic  manager  omits  to 
see  personally  that  the  printed  notices 
of  alterations  in  the  movements  of 
trains  are  served  upon  the  employees 
who  ought,  in  the  course  of  business,  to 


be  warned  of  such  alterntions,  is  no  ev- 
idence of  systematic  mismanagement  on 
the  part  of  the  company.  His  duty  is 
fully  performed  if  the  notices  are  hand- 
ed to  his  subordinates  for  distribution. 
Conway    v.    Belfast    &    N.    C.    R.    Co. 

(1877)   Ir.  Rep.  11  C.  L.  345,  Affirming 

(1875)    Ir.  Rep.  9  C.  L.  498. 

'East  Tennessee,  V.  &  G.  R.  Co.  v. 
Turvaville  (1893)  97  Ala.  122,  12  So. 
63. 

*  Pieart  v.  Chicago,  R.  I.  &  P.  R.  Co. 

(1891)  82  Iowa,  148,  47  N.  W.  1017; 
McNee    v.    Gohurn    Trolley    Track    Co. 

(1898)  170  Mass.  283,  49  N.  E.  437; 
and  the  eases  cited  below. 

"  Matchett  v.  Cincinnati,  W.  &  M.  R. 
Co.  (1892)  132  Ind.  334,  31  N.  E.  792. 
In    Brennan    v.    Michigan    C.    R.    Co. 

{ 1892)  93  Mich.  157,  53  N.  W.  358,  the 
servant's  knowledge  of  a  particular 
rule  was  proved  by  a  writing  in  which 
he  acknowledged,  over  his  signature, 
that  he  had  received  a  copy  of  the  rules, 
and  promised  to  make  himself  familiar 
with  them.  In  another  case  no  ques- 
tion was  raised  as  to  the  servant's 
knowledge  where  he  had  subscribed  the 
rules.  Ward  v.  Chesapeake  <&  0.  R. 
Co.  (1894)  39  W.  Va.  46,  19  S.  E.  389. 
In   Finley   v.    Richmond   &   D.   R.    Co. 

(1893)   59  Fed.  420   (1894)   12  C.  C.  A. 
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effect  that  lie  has  read  and  understands  the  rules.*  But  where  the 
express  agreement  simply  binds  the  servant  to  ascertain  the  provi- 
sions of  the  employer's  rules,  it  will  not  be  construed  as  refen-ing  to 
any  rules  except  those  which  the  master  has  taken  some  active  steps  to 
bring  to  the  servant's  knowledge.  The  undertaking  of  an  employee, 
entered  into  in  writing  as  one  of  the  terms  of  his  employment,  to 
"study  the  rules  governing  employees,  carefully  keep  posted,  and 
obey  orders,"  does  not  extend  to  any  unknown  rules  not  promulgated 
to  him.'' 

Another  situation  in  which  it  is  probable  that  no  court-  would  per- 
mit a  servant  to  plead  ignorance  of  a  rule  is  presented  in  those  cases 
where  it  is  shown  that  printed  copies  of  the  rules  were  distributed 
among  the  employees  whom  they  concerned,  with  instructions  to 
study  their  provisions.* 


595,  25  U.  S.  App.  16,  63  Fed.  228, 
the  plaintiff's  knowledge  was  assumed 
where  he  had  signed  an  agreement 
waiving  all  and  any  liability  of  the 
company  to  him  for  the  results  of  an  in- 
fraction of  the  rule.  See  also  Lake 
Erie  &  Vf .  R.  Co.  v.  Craig  (1897)  25  C. 
C.  A.  585,  47  U.  S.  App.  647,  80  Fed. 
488,  where  a  similar  assumption  was 
made  in  a  case  where  the  servant  had 
acknowledged  the  receipt  of  the  rules, 
and  had  agreed  carefully  to  study  and 
abide  by  them. 

"  In  Bedgvyick  v.  Illinois  C.  R.  Co. 
(1887)  73  Iowa,  158,  34  N.  W.  790,  an 
action  by  a  brakeman  for  personal  in- 
jury received  while  attempting  to  un- 
couple cars  in  motion,  it  appeared  that 
a  contract  had  been  signed  by  him,  in 
which  he  acknowledged  that  ho  had 
been  made  acquainted  with  a  rule  of 
the  company,  strictly  forbidding  any 
attempt  to  uncouple  moving  cars,  and 
in  which  he  also  agreed  to  assume  all 
risks  of  the  forbidden  act,  and  hold  the 
company  harmless  for  any  injury  he 
might  sustain  while  doing  it.  The  trial 
court  excluded  the  paper  on  plaintiff's 
objection,  on  the  ground  that  it  was  in- 
competent and  immaterial,  and  was  in 
conflict  with  the  provisions  of  the  stat- 
ute (Code,  §  1307),  and  in  contraven- 
tion of  public  policy.  This  exclusion 
the  supreme  court  held  to  be  erroneous, 
saying:  "It  may  be  that,  regarding 
the  instrument  simply  as  a  contract  be- 
tween the  parties,  some  of  its  provisions 
could  not  be  upheld;  but  we  do  not 
have  occasion  to  go  into  that  question; 
for,  aside  from  its  character  as  an  agree- 
ment, there  are  grounds  upon  which  we 


think  it  very  clear  that  defendant  was 
entitled  to  have  it  admitted  in  evidence. 
It  is  the  agreement  upon  which  Oakes 
entered  its  service,  and  it  contains  spe- 
cific directions  as  to  the  manner  in 
which  he  was  expected  to  perform  the 
duties  of  his  employment.  It  advised 
him  that  it  was  regarded  as  a  danger- 
ous act  to  attempt  to  uncouple  when 
the  cars  are  in  motion,  and  that  he  was 
expressly  forbidden  to  attempt  to  do 
that.  The  article  signed  by  him  is  an 
admission  by  him  that  he  knew  of  that 
prohibition,  as  well  as  an  agreement 
that  he  would  assume  all  the  risks  of 
the  forbidden  act,  and  hold  the  com- 
pany harmless  for  any  injury  he  might 
sustain  while  doing  it.  .  .  .  The 
fact  that  he  contracted  to  hold  it  harm- 
less is  quite  immaterial.  Tlie  defend- 
ant had  the  right  to  introduce  the  paper 
in  evidence,  then,  because  it  showed, 
not  only  the  existence  of  the  rule,  and 
that  it  constituted  one  of  the  conditions 
of  the  employment,  but  that  its  exist- 
ence was  known  to  Oakes." 

'  Carroll  v.  East  Tennessee,  V.  £  0. 
R.  Co.  (1889)  82  Ga.  452,  6  L.  R.  A. 
214,  10  S.  E.  163. 

'  In  La  Croy  v.  lHew  York,  L.  E.  & 
-W.  R.  Co.  (1892)  132  N.  Y.  570,  30  N. 
E.  391j  the  court  assumed  that,  if  the 
rules  of  the  company  had  been  put  in 
possession  of  the  employees  concerned, 
with  instructions  to  read  and  observe 
them,  the  plaintiff  could  not  have  re- 
covered. In  this  case  the  plaintiff's 
knowledge  was  inferred  from  his  own 
testimony  that,  although  he  had  not 
been  furnished  with  a  book  of  the  rules, 
nor  required  to  read  it,  he  had  had  ao- 
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It  is  also  clear  that  the  servant  is  subject  to  something  more  than 
the  obligation  of  merely  acquain  ting  himself  with  the  contents  of  the 
niles  which  have  been  actually  placed  in  his  hands,  and  that  he  is,  to 
some  extent  at  least,  bound  to  take  active  steps  to  ascertain  their  pro- 
visions. As  bearing  upon  the  question  of  the  servant's  knowledge  of 
a  certain  rule,  therefore,  it  is  always  competent  to  introduce  evidence 
showing  that  printed  copies  of  that  rule  had  been  posted  at  the  places 
where  it  was  customary  to  post  the  rules  affecting  the  class  of  em- 
ployees to  which  the  injured  servant  belonged.®     The  effect  of  such 


cess  to  it  aad  had  actually  read  it.  In 
Corcoran  v.  Delaware,  L.  &  W.  K.  Go. 
(1891)  126  N.  Y.  673,  27  N.  E.  1022, 
one  of  the  rules  provided  that  "every 
employee  raust  acquaint  himself  with 
these  rules  and  directions,  and  keep  a 
copy  of  them  in  his  possession.  Sew 
rules  are  made  from  time  to  time  as 
occasion  requires.  Notice  of  them  is 
given  on  the  bulletin  boards  of  the  com- 
pany at  Buffalo,  East  Buffalo,  Elmira, 
and  Binghamton.  Employees  must 
keep  themselves  informed  of  new  rules 
by  examining  these  bulletin  boards." 
It  was  shown  that  the  rules  were 
printed  on  the  back  of  the  time-tables, 
and  were  kept  for  distribution  at  all 
points  where  the  men  could  get  them. 
They  were  kept  for  distribution  in  the 
office  of  the  master  mechanic  and  yard 
master  at  East  Buffalo,  where  the  plain- 
tiff was  at  work.  Upon  this  state  of 
the  evidence  no  suggestion  was  made 
that  the  rules  had  not  been  properly 
published.  In  Darracott  v.  Chesapeake 
&  0.  R.  Co.  (1887)  83  Va.  288,  2  S.  E. 
511,  the  servant's  knowledge  of  the  rule 
was  proved  by  the  fact  that  he  had 
receipted  for  a  copy. 

'  McDonald  v.  FitcKbiirg  R.  Co. 
(1897)  19  App.  Div.  577,  46  N.  Y.  Supp. 
600  (rule  requiring  the  use  of  coupling 
sticks  posted  in  the  yard  where  the 
servant  worked)  ;  Francis  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  (1894)  127 
Mo.  658,  28  S.  W.  842,  30  S.  W.  129 
(rule  affecting  a  switchman  had  been 
duly  posted  in  the  yard  and  the  round- 
house). On  the  first  appeal  of  this 
case  (1892)  110  Mo.  387,  19  S.  W.  935, 
the  court  approved  a  charge  to  the  ef- 
fect it  was  the  duty  of  the  servants  to 
acquaint  themselves  with  rules  which 
were  posted  in  the  manner  stated  in  the 
text  above.  In  an  earlier  case  the  same 
court  remarked:  "In  numerous  in- 
stances it  has  been  held  that  passengers 
must  equip  themselves  with  a  sufficient 
knowledge    of   the   regulations    of   the 


common  carrier  which  transports  them 
from  place  to  place  {Lake  Shore  &  M. 
S.  R.  Co.  v.  Rosenzweig  (1886)  113  Pa, 
519,  6  Atl.  545),  and  sound  reasoning 
would  seem  to  lay  an  employee  under  a 
greater  stress  of  necessity  and  of  duty 
of  becoming  acquainted  with  rules,  the 
observance  of  which  would  promote,  not 
only  his  own  safety,  but,  as  well,  those 
with  whom  he  jointly  labors,  and  that, 
having  sufficient  opportunity  therefor, 
the  inference  should  be  drawn  that 
he  did  not  remain  ignorant  of  that 
which  the  highest  promptings  of  duty 
and  self  interest  demanded  he  should 
know;  and  so  the  point  has  been  ruled." 
Alcorn  v.  Chicago  &  A.  R.  Co.  (1891) 
108  Mo.  81,  18  S.  W.  188,  where  it  was 
held  error  to  refuse  to  admit  in  evi- 
dence a  rule  forbidding  the  coupling  of 
cars  in  motion,  where  testimony  had 
been  introduced  by  the  defendant  going 
to  prove  that  it  had  been  in  force  sev- 
eral years;  that  it  was  printed  on  the 
back  of  the  time-tables  distributed  to 
employees ;  and  that  a  special  copy  was 
posted  in  all  particularly  public  places 
along  the  road.  In  this  case  the  court 
followed  the  doctrine  laid  down  in  Alex- 
ander v.  IfOuisville  &  N.  R.  Co.  (1886) 
83  Ky.  589,  where  it  was  said  that  the 
fact  of  the  plaintiff's  not  having  been 
furnished  with  a  copy  of  the  printed 
rules,  and  being  ignorant  of  their  exist- 
ence, did  not  constitute  sufficient  reason 
for  rejecting  them  in  this  case,  and 
they  were  properly  admitted;  for  it  was 
his  duty  to  acquaint  himself  with  those 
rules  which  manifestly  he  might  have 
done  by  the  use  of  ordinary  diligence. 
Memphis  &  0.  R.  Co.  v.  Askew  (1890) 
90  Ala.  5,  7  So.  823 ;  holding  that  where 
plaintiff  has  denied  all  knowledge  of  a 
rule  requiring  the  use  of  a  coupling 
stick,  it  is  competent  for  the  defendant 
to  prove,  as  bearing  upon  the  fact  of 
the  plaintiff's  knowledge,  the  fact  that 
he  had  frequently  seen  other  employees 
using  such  sticks,  but  not  the  mere  fact 
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evidence  is,  according  to  some  of  the  authorities,  always  for  the 
jury.''"  This  position  would  douhtless  be  taken  by  all  courts  where 
tlie  rule  in  question  was  not  included  among  tliose  contained  in  the 
general  printed  schedule,  and  the  testimony  upon  which  the  defend- 
ant relies,  as  tending  to  show  promulgation  in  another  way,  is  vague 
and  indefinite.^^  Nor  can  it  be  held,  as  a  matter  of  law,  that  a  serv- 
ant had  constructive  notice  of  a  rule  which  the  evidence  fails  to  show 
was  posted  during  the  term  of  his  employment  ;^^  or  of  one  which  was 
posted  in  such  a  manner  that  it  could  not  be  seen  without  making  a 
more  minute  search  than  can  reasonably  be  demanded  from  him;''"* 
or  of  one  which  is  not  satisfactorily  shown  to  have  been  sent  to  the 
intermediate  agents  who  were  responsible  for  the  final  steps  by  which 
it  was  to  be  brought  to  the  servant's  knowledge. •**  But,  in  some 
cases,  posting  on  the  regular  bulletins  in  the  ordinary  way  seems  to 
be  treated  as  sufficient  to  carry  constructive  notice  of  a  rule  to  the 
servants  affected  by  it.^^ 

The  longer  tibe  period  during  which  the  servant  has  had  an  oppor- 
tunity to  make  himself  acquainted  with  the  rules  for  his  guidance,  the 


that  the  rules  we're  frequently  referred 
to  by  the  employees  generally  in  the  dis- 
charge of  their  duties. 

"  In  a  Missouri  case  the  court  refused 
to  declare,  as  a  matter  of  law,  that  a 
servant  had  notice  of  a  rule,  because  it 
had  been  recorded  in  an  order  book,  and 
posted  in  public  places  where  the  serv- 
ants doing  the  same  kind  of  work  were 
called  by  their  duties.  Francis  v.  Kan- 
sas City,  St.  J.  &  G.  B.  R.  Co.  (1892) 
110  Mo.  387,  19  S.  W.  935. 

"  Doing  v.  New  York,  0.  &  W.  B.  Co. 
(1897)  151  N.  Y.  579,  45  N.  E.  1028 
(defendant  sought  to  establish  posting 
by  blackboard). 

^  Framcis  v.  Kansas  City,  St.  J.  &  C. 
B.  B.  Co.  (1892)  110  Mo.  387,  19  S.  W. 
935.  Compare  the  decision  that  knowl- 
edge of  a  standing  order  not  included 
among  the  printed  rules  cannot  be  pre- 
sumed from  the  fact  that  it  had  been 
posted  at  some  previous  time,  where 
there  is  no  evidence  going  to  show 
whether  it  had  been  torn  down,  or  was 
still  up  during  the  servant's  term  of 
service.  Wooden  v.  Western  N.  Y.  & 
P.  B.  Go.  (1892)  46  N.  Y.  S.  R.  77,  18 
N.  Y.  Supp.  768. 

"  A  servant  is  not  affected  with  notice 
of  a  rule  printed  on  the  back  of  a  time- 
table which  is  nailed  with  its  face  out- 
ward, u£on  the  wall  of  the  office  of  the 


department  to  which  he  belongs.  Mach- 
ey  V.  Baltimore  &  P.  B.  Go.  (1890)  8 
Mackey,  282. 

"  In  Seese  v.  Northern  P.  B.  Co. 
(1889)  39  Fed.  487,  the  question  of  the 
servant's  knowledge  of  a  rule  was  held 
to  have  been  rightly  submitted  to  the 
jury,  where  a  witness  testified  for  the 
defendant  that  the  rule  was  in  force  at 
the  time  that  plaintiff  received  his  in- 
jury; that  it  was  one  of  those  made  for 
the  information  of  the  employees  in  the 
operating  department;  and  that  these 
rules  were  sent  and  distributed  to  the 
different  heads,  but  could  not  testify 
positively  that  they  were  sent  to  the 
heads  of  the  management  of  the  yards 
at  the  place  where  the  aceidentoccurred; 
while,  on  the  other  hand,  the  plaintiff, 
in  rebuttal,  testified  that  the  rule  had 
never  been  enforced  while  he  was  at 
that  place,  and  that  he  "never  knew 
anything  about  rules  whatever." 

"  See  Sutherland  v.  Troy  &  B.  B.  Co. 
(1893)  74  Hun,  162,  26  N.  Y.  Supp. 
237,  where  this  was  apparently  taken 
for  granted  by  the  court.  In  Fritz  v. 
Missouri,  K.  &  T.  R.  Co.  (1895;  Tex. 
Civ.  App.)  30  S.  W.  85,  no  question  as 
to  the  servant's  knowledge  was  raised, 
where  his  attention  had  recently  been 
called  to  the  violated  rule  by  a  special 
bulletin. 


§  228]  SYSTEM.  SO? 

less  hesitation  will  a  court  feel  in  setting  aside  a  verdict  in  his 
favor.^® 

Both  on  principle  and  authority  it  is  clear  that,  in  the  absence  of 
speciiic  notice,  a  servant  is  not  chargeable  with  a  knowledge  of  the 
contents  of  rules  designed  to  regulate  the  conduct  of  a  class  of  em- 
ployees different  from  that  to  which  he  belongs.-''^ 

The  fact  that  a  rule  was  not  printed  will  not  absolve  the  servant 
from  the  consequences  of  disobeying  it,  if  it  was  one  which  was  well 
recognized,  and  was  duly  promulgated  by  word  of  mouth.  The  ob- 
ject of  writing  or  printing  rules  is  merely  that  the  proper  course  of 
conduct  may  be  definitely  prescribed,  and  more  certainly  brought  to 
the  attention  of  every  person  having  to  enforce  or  execute  the  rules, 
or  to  rely  on  their  execution.-'® 

228.  Reasonableness. —  The  general  principle  is  that  a  master  has 
the  right  to  make  such  reasonable  rules  as  to  the  manner  in  which  his 
business  shall  be  conducted  as  are  necessary  either  for  his  own  protec- 
tion or  for  the  safety  of  his  employees.-'  Such  a  mode  of  stating  the 
nature  of  the  right  implies  that,  when  the  consequences  of  a  servant's 
violation  of  a  rule  are  in  question  (see  chapter  xix.,  post),  its  reason- 
ableness is  always  a  preliminary  issue  in  the  case.  In  most  instances 
the  rules  are  so  obviously  calculated  to  secure  the  servant's  safety  that 
this  issue  is  not  directly  discussed,  the  decision  that  the  servant's  ac- 
tion is  barred  on  account  of  his  violation  of  a  rule  being  an  implied 
declaration  that  it  is  reasonable.  Eut  in  some  cases  the  courts  have 
rendered  specific  decisions  upon  the  reasonableness  of  the  rule  under 

"  One  -who  has  acted  as  assistant  sta-  months  prior  to  the  accident,  and  the 

tion  agent  for  eighteen  months  will  be  presumption  is  that  he  -was  acquainted 

presumed  to  know  the  rules  of  the  com-  with    the    rule    above    quoted.     At    all 

pany   pertaining  to  the   duties  of  that  events,  the  fair  inference  from  the  rec- 

position.     Helm  v.  Louisville  &    N.    R.  ord  is  that  he  had  reasonable  opportu- 

Co.    (1895)    17  Ky.  L.  Rep.  1004,  33  S.  nity  to  become  acquainted  with  it,  which 

W.  396.     In  Shenandoah  Valley  R.  Co.  for  the  purposes  of  the  present  case,  is 

V.  Lucado    (1889)    86  Va.  390,  10  S.  E.  equivalent  to  actual  knowledge." 
422,  the  court,  after  quoting  one  of  the        "A  baggage  master  is  not  presumed 

defendant's  rules,    said :     "These    rules  to  know  whether  the  rules  and  schedules 

were  in  force,  and  had  been  for  several  provided  for  the  running  of  the  defend- 

years,   when   the   accident  occurred,   al-  ant's  trains  on  its  road  were  defective 

though  they  had  not  been  formally  pro-  or  ambiguous,  inasmuch  as  it  was  not 

mulgated  by  the  receiver  after  his  ap-  his   business    to    run    the    defendant's 

pointment.     They  are  printed,  and  cop-  trains,   or  either  of  them.     Georgia  R. 

ies  of  them  had  been  duly  furnished  to  d  Bhg.   Co.  v.    Rhodes    (1876)    56    Ga. 

section  foremen,    Jennings    among    the  645. 

number,  for  the  guidance  of  themselves       "  Qrady  v.  Southern  R.  Co.  (1899)  34 

and  the  men  under  their  charge.     The  C.  C.  A.  494,  92  Fed.  491. 
deceased  had  been  in  the  employ  of  the       '  Sedguick     v.     Illinois     C.     R.     Co. 

company  as  a  section  hand  for    manv  (1887)   73  Iowa,  158,  34  N.  W.  790. 
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review,  as  a  step  towards  the  final  conclusion  that  its  breach  disabled 
the  servant  from  recovering  damages.^ 

The  doctrine  that  conformity  with  general  usage  is  a  conclusive  de- 
fense (see  §  44,  ante)  has  been  applied  in  one  case,  with  the  harsh  re- 
sult that  the  servant  was  held  to  be  bound  by  a  rule  which  virtually 
required  him  to  do  his  work  in  an  unnecessarily  dangerous  way.^ 

Whether  the  reasonableness  of  a  rule  is  a  question  for  the  court  or 
the  jury  is  one  as  to  which  there  is  much  apparent  conflict  between 
the  authorities.  One  theory  is  that  this  question  is  always  for  the 
court,  the  reason  assigned  for  this  view  being  that  it  would  otherwise 
be  impossible  to  secure  a  uniformity  of  view,  or  to  insure  that  a  rule 
pronounced  reasonable  in  one  case  by  a  jury  might  not  be  pronounced 
unreasonable  by  another  jury  in  a  subsequent  case.*     Another  view  is 

^  The  following  rules  have  been  ex-  ligent  in  requiring,  in  accordance  with 
pressly  held  valid:  A  rule  setting  a  universal  practice  in  cotton  mills,  a 
apart  a  special  time  for  the  wiping  of  loom  to  be  fanned  for  cleansing  pur- 
machinery,  and  forbidding  employees  poses  while  it  was  in  motion,  where  by 
to  wipe  it  while  it  was  in  motion.  Shan-  such  method  time  was  saved  and  the 
ny  V.  Androscoggin  Mills  (1876)  68  work  facilitated,  to  the  benefit  of  an 
Me.  429.  A  rule  prohibiting  the  coup-  employee  who  worked  by  the  piece,  and 
ling  or  uncoupling  of  cars  by  going  in  no  similar  accident  had  occurred  al- 
between  them  while  they  are  in  motion,  though  the  process  had  sometimes  to 
Lowe  V.  Chicago,  St.  P.  M.  &  0.  R.  Go.  be  repeated  twice  a  day,  and  even  more 
(1893)    89  Iowa,  420,  56  N.  W.  519.  A  frequently. 

rule  requiring  coupling  and  uncoupling  *  Kansas  City,  Ft.  8.  &  M.  R.  Go.  v. 
of  cars  to  be  done  by  means  of  a  stick,  Hammond  (1894)  58  Ark.  325,  24  S. 
and  forbidding  employees  to  go  between  W.  723 ;  Pittsburg,  Ft.  W.  &  C.  R.  Go. 
cars  when  a  locomotive  is  attached,  v.  Powers  (1874)  74  111.  341.  To  the 
Richmond  &  D.  R.  Go.  v.  Rush  (1894)  same  eflFect,  see  Louisville,  N.  &  G.  8. 
71  Miss.  987,  15  So.  133.  A  rule  which  R.  Go.  v.  Fleming  (1884)  14  Lea,  128; 
prohibits  jumping  on  a  switch  engine  State  v.  Overton  (1854)  24  N.  J.  L. 
while  it  is  in  motion,  by  standing  in  the  435,  61  Am.  Dec.  671;  Norfolk  &  W.  R. 
middle  of  the  track,  and  stepping  on  Go.  v.  "Wysor  (1886)  82  Va.  250 — 
the  footboard.  Francis  v.  Kansas  City,  cases  in  which  a  passenger  was  the 
St.  J.  c6  C.  B.  R.  Go.  (1892)  110  Mo.  plaintiff.  In  Little  Rock  £  M.  R.  Co. 
387,  19  S.  W.  935.  Rules  by  which  it  v.  Barry  (1898)  43  L.  R.  A.  349,  28  C. 
is  directed  that  section  foremen  shall  C.  A.  644,  56  U.  S.  App.  37,  84  Fed. 
"carefully  flag  their  truck  and  hand  944,  the  doctrine  was  laid  down  broad- 
cars  against  special  and  extra  trains  or  ly  and  emphatically  that,  when  a  rail- 
engines,  which  may  be  run  at  any  time,  road  company  adopts  certain  rules  for 
day  or  night,  without  previous  notice  to  the  operation  of  its  trains,  the  reason- 
them;"  and  that  "special  care  must  be  ableness  and  sufficiency  of  such  rules  is 
taken  in  running  hand  cars  and  truck  always  a  question  of  law  for  the  court, 
cars  on  all  sections  of  the  road  where,  Thayer,  C.  J.,  dissented  on  the  ground 
by  reason  of  fogs,  sharp  curves,  or  other  that  judges  could  not  arrogate  to  them- 
circumstances,  risk  or  danger  is  in-  selves  the  power  of  determining  such  a 
volved;"  and  that  "[hand]  cars  must  question  in  a  case  where  competent  wit- 
always  be  protected  by  a'  flag  when  a  nesses  expressed  different  opinions  upon 
clear  track  cannot  be  seen  for  a  safe  the  matter,  without  denying  suitors 
distance."  Kansas  £  A.  Valley  R.  Go.  their  constitutional  right  to  a  trial  by 
V.  Dye  (1895)  16  C.  C.  A.  604,  607,  36  jury.  The  mere  fact  that  greater  uni- 
U.  S.  App.  23,  28,  70  Fed.  24,  27.  formity  would  be  secured  by  taking  the 

"  In     Gideon     v.     Enoree     Mfg.     Co.  issue  out  of  the  hands  of  juries  did  not, 

(1895)    44  S.  C.  442,  22   S.  E.   598,  it  he  thought,  justify  such  a  practice.     It 

was  decided  that  a  master  was  not  neg-  was   also    pointed    out   by   the    learned 
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that  the  question  is  primarily  one  for  the  jury.^  Some  courts  have 
enunciated  an  intermediate  doctrine  which  seems  to  be  more  in  har- 
mony with  general  principles, — viz.,  that  the  reasonableness  of  a  rule 
is  a  mixed  question  of  law  and  fact,  except  in  plain  eases.® 

In  one  case  a  consideration  is  introduced  which,  if  it  were  always 
regarded  as  controlling,  would  obviate  all  necessity  for  a  demarcation 
between  the  respective  provinces  of  court  and  jury,  the  position  taken 
being  that,  as  between  a  master  and  a  servant  who  has  deliberately 
entered  into  his  contract  of  employment,  with  full  opportunities  for 
ascertaining  all  his  duties  and  the  rules  he  may  be  required  to  comply 
with,  and  who  is  at  liberty  to  withdraw  from  the  service  at  any  time 
that  he  finds  it  objectionable,  it  is  neither  for  the  court  nor  the  jury 
to  determine  the  reasonableness  of  a  rule.^ 

229.  Rules  making  servants  the  insurers  of  their  own  safety. — 
Ey  some  courts,  as  will  be  shown  more  at  length  in  the  third  volume 
of  this  treatise,  all  express  contracts  which  limit  or  take  away  the  serv- 


judge  that  all  the  cases  cited  to  show 
that  the  reasonableness  of  rules  was  a 
question  of  law  were,  with  one  excep- 
tion, cases  in  which  no  testimony  was 
introduced  to  show  whether  the  rule 
was  or  was  not  reasonable,  and  that  the 
decisions  were  simply  to  the  effect  that, 
under  such  circumstances,  the  court 
could  properly  determine  the  reason- 
ableness of  a  rule. 

°  International  &  O.  W.  R.  Go.  v.  Hall 
(1890)  78  Tex.  657,  15  S.  W.  108; 
Texas  &  N.  0.  R.  Go.  v.  Echols  (1894) 
87  Tex.  339,  27  S.  W.  60,  28  S..W.  517. 
See  also  South  Florida  R.  Go.  v.  Rhodes 
(1889)  25  Fla.  40,  3  L.  E.  A.  733,  5 
So.  633;  Illinois  G.  R.  Go.  v.  Whitte- 
more  (1867)  43  111.  420,  9,2  Am.  Dec. 
138 — cases  in  which  the  plaintiff  was  a 
passenger. 

"Bass  V.  Chicago  &  N.  W.  R.  Go. 
(1874)  36  Wis.  459,  17  Am.  Rep.  495 
(passenger  case)  ;  Avery  v.  New  York 
G.  &  H.  R.  R.  Go.  (1890)  121  N.  Y.  31, 
24  N.  E.  20  (passenger  case)  ;  Day  v. 
Ou-en  (1858)  5  Mich.  520,  72  Am.  Dee. 
62.  In  one  case  the  court,  in  applying 
the  doctrine  thus  enunciated  to  an  or- 
der suspending  a  rule  by  which  the  run- 
ning of  certain  classes  of  trains  was 
regulated,  said:  "Whether  a  rule  of  a 
railroad  company  is  or  is  not  a  reason- 
able rule  is  in  many  cases  a  question  of 
law;  but  in  this  case  it  cannot  be  af- 
firmed, as  matter  of  law,  that  the  spe- 
cial order  made  by  superintendent  Bar- 


rett was  reasonable.  On  the  contrary, 
whether  such  order  was  reasonable  or 
unreasonable  was  a  question  of  mixed 
law  and  fact,  proper  for  the  determina- 
tion of  the  jury  in  view  of  the  circum- 
stances under  which  the  order  was  to  be 
executed,  and  under  proper  instructions 
as  to  the  law.  The  jury  found  that  the 
order  was  unreasonable  under  the  cir- 
cumstances, and  we  are  not  prepared  to 
say  that  the  finding  was  wrong."  Pitts- 
burgh, G.  &  St.  L.  R.  Go.  V.  Henderson 
(1882)  37  Ohio  St.  549.  In  Pittsburgh, 
G.  &  St.  L.  R.  Go.  V.  Lyon  (1889)  123 
Pa.  140,  2  L.  E.  A.  489,  16  Atl.  607  (pas- 
senger case ) ,  it  was  contended  that  cer- 
tain instructions  were  erroneous  for  the 
reason  that  they  withdrew  from  the  con- 
sideration of  the  jury  the  reasonable- 
ness or  unreasonableness  of  the  regula- 
tion under  consideration,  and  disposed 
of  it  as  a  question  of  law.  The  court 
said :  "While  this  position  is  not  with- 
out the  sanction  of  respectable  author- 
ity, the  better  opinion  appears  to  be 
that  the  question  is  generally  a  mixed 
one  of  law  and  fact.  So  far  as  the  rea- 
sonableness of  a  given  rule  depends  upon 
the  existence  of  particular  facts  and  cir- 
cumstances, it  is  necessarily  a  question 
for  the  jury,  under  proper  instructions 
from  the  court;  but  if  the  facts  are  un- 
disputed, the  question  is  a  proper  one 
for  the  court." 

'  WoUey  V.    Lake  Shore  &  M.  8.  B. 
Co.   (1877)   33  Ohio  St.  227. 
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ant's  right  of  action  for  the  master's  negligence  are  indiscriminately 
iipheld.^ 

In  jurisdictions  where  the  position  thus  indicated  is  taken,  the  sole 
prerequisites  to  the  establishment  of  an  effective  defense  on  this 
ground  is  that  the  servant  should  have  known  that  the  rule  had  been 
promulgated/  and  that  the  agreement  which  it  evidences  should  have 
been  based  upon  a  sufficient  consideration. 

Most  of  the  American  courts,  however,  decline  to  permit  employers 
to  stipulate  for  exemption  from  the  consequences  of  their  own  negli- 
gence, and  in  all  of  these  it  would  doubtless  be  held,  as  it  has  been  de- 
clared in  some  cases,  that  a  rule  which  virtually  amounts  to  such  a 
stipulation  is  invalid.^     This  point  of  view,  however,  is  not  inconsist- 

^  See  Baddeley  Y.  Granville  (1887)   19  imposed     on    the     shipper.     BusKby    v. 

Q.  B.  Div.  423,  56  L.  J.  Q.  B.  N.  S.  501,  New  York,  L.  E.  &  W.  R.  Go.    (1887) 

57  L.  T.  N.  S.  268,  36  Week.  Rep.  63,  51  107  N.  Y.  374,  14  N.  E.  407.     So  far  aa 

J.  P.  822;  Western  &  A.  R.  Go.  y.  Bishop  a  rule  contravenes  the  principle  of  law 

(1873)  50  Ga.  465;  Western  &  A.  R.  Go.  which    requires  the    master  to    furnish 

V.  Strong   (1874)   52  Ga.  461;  Galloway  and  maintain  suitable  material  and  ap- 

V.  Western  &  A.  R.  Go.    (1876)    57  Ga.  pliances  for  the  safe  prosecution  of  its 

512;     Gooh    V.    Western    &    A.    R.    Go.  business,  it  will  be  regarded  as  wholly 

(1883)  12  Ga,.  i8;  Fulton  Bag  &  Gotton  inoperative.     Memphis   &   G.   R.    Go.   v. 

Mills  V.  Wilson   (1892)    89  Ga.  318,  15  Graham   (1891)  94  Ala.  545,  12  So.  283 

S.  E.  322.  (rule  here   related   to   the  examination 

"In  Georgia,  however,  the  distinction  of  appliances).  A  contract  by  which 
is  taken  that  the  principle  under  which  an  employee  agrees  that  he  will  not  at- 
a  rule  is  binding-  upon  an  employee  tempt  to  couple  or  uncouple  a  car  un- 
whenever  it  is  actually  or  constructive-  less  he  knows  the  coupling  is  in  proper 
ly  known  to  him  is  not  applicable  condition  is  an  invalid  attempt  to  im- 
where  the  rule  requires  him  to  waive  pose  on  him  a  duty  which  the  law  im- 
certain  rights  not  connected  with  his  poses  upon  the  master,  to  see  that  the 
duties  as  an  employee.  To  bar  his  implements  are  in  a  reasonably  safe 
rights  it  must  be  shown  that  he  express-  state  of  repair.  Missouri,  K.  &  T.  R. 
ly  agreed  to  that  particular  rule.  The  Go.  v.  Wood  (1896;  Tex.  Civ.  App.)  35 
mere  fact  that  he  kept  a  copy  of  the  S.  W.  879.  It  has  been  held  that,  un- 
rules  in  his  possession,  and  remained  in  der  such  a  statute  as  the  employers'  li- 
the service  will  not  disable  him  from  ability  act  of  Alabama,  a  rule  which 
recovery.  Georgia  P.  R.  Go.  v.  Dooley  requires  an  employee  "to  look  after  and 
(1890)  86  Ga.  294,  12  L.  E.  A.  342,  12  be  responsible  for  his  own  safety"  is  in- 
S.  E.  923.  valid.     Louisville   &   N.   R.    Go.  v.   Orr 

"  The  duty  of  a  master  to  furnish  rea-  (1890)  91  Ala.  548,  8  So.  360.  This 
sonably  safe  machinery,  being  nonas-  decision  was  followed  in  Riehmond  & 
signable,  cannot  be  shifted  to  his  serv-  D.  R.  Go.  v.  Jones  (1890)  92  Ala.  218, 
ants  merely  by  the  promulgation  of  a  9  So.  276,  where  the  employee  had 
rule  requiring  them  to  inspect  the  ap-  agreed  especially  to  be  bound  by  certain 
pliances  handled  by  them.  Ford  v.  rules,  one  of  which  ran  as  follows: 
FitoKburg  R.  Go.  (1872)  110  Mass.  240.  ''The  conditions  of  employment  by  the 
14  Am.  Rep.  598  (rule  required  that  company  are  that  the  regular  compen- 
the  driver  of  an  engine  should  be  held  sation  paid  for  the  services  of  employ- 
responsible  for  the  condition  of  his  en-  ees  shall  cover  all  risks  incurred,  and 
gine,  and  must  be  sure  that  it  is  in  good  liability  to  accident  from  any  cause 
working  order).  A  railroad  company  whatever,  while  in  the  service  of  this 
cannot  escape  liability  for  injuries  company.  If  an  employee  is  disabled 
caused  by  the  defective  quality  of  the  by  accident  or  other  cause,  the  right  to 
side  stakes  of  a  lumber  car  by  the  plea  claim  compensation  for  injuries  will 
that,  according  to  its  system,  the  duty  not  be  recognized." 
pf  Ipading  and  adjusting  the  stakes  w^S 
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ent  "with  the  position  that  servants  of  a  particular  class  may  be  re- 
quired by  a  rule  to  protect  themselves  against  certain  sporadic  dan- 
gers which  are  obviously  incidental  to  their  special  work,  and  which 
do  not  imply  the  existence  of  any  defect  in  the  plant  of  the  employer.* 

230.  Rules  requiring  the  servant  to  examine  the  appliances  used  by 
him.— See  §  416,  post. 

231.  Conflict  between  the  obligation  of  a  rule  and  other  duties. — 
The  question  of  the  extent  of  a  servant's  duty  to  observe  a  particular 
rule  is  sometimes  determined  by  the  application  of  the  general  prin- 
ciple that  a  person  upon  whom  two  inconsistent  obligations  are  im- 
posed by  a  contract  may,  without  culpability,  act  upon  the  assumption 
that  the  less  binding  one  may  be  disregarded.  It  is  considered  that  a 
rule  has  no  binding  force  where  the  conditions  existing  at  the  time  the 
injury  was  received  rendered  it  practically  impossible  to  obey  the 
rule,  and  at  the  same  time  perform  the  services  required  by  the 
employer.-'  In  other  words,  the  fact  that  the  plaintiff  has  disobeyed 
a  rule  will  not,  as  matter  of  law,  debar  him  from  recovering,  if  the 
defendant  conducted  his  business  in  a  manner  which  rendered  a  vio- 
lation of  such  rule  necessary  or  probable.^  Under  sucTl  circum- 
stances it  will  be  inferred  that  it  must  have  been  enacted  to  serve  some 


*  A  rule  which  provides  that  no  no- 
tice will  be  given  to  trackmen  of  the 
passage  of  extra  trains,  and  that  they 
must  govern  themselves  accordingly,  is 
valid.  Where  they  knew  of  the  rule, 
they  must  be  taken  to  have  assumed  the 
risk  of  the  passage  of  such  trains  with- 
out blowing  a  whistle  or  ringing  a  bell. 
Jolly  V.  Detroit,  L.  &  N.  R.  Go.  (1892) 
93  Mich.  370,  53  N.  W.  526.  Rules  pro- 
viding that  extra  trains  may  pass  over 
the  road  at  any  time  without  previous 
notice,  and  that  the  foreman  of  gangs 
of  track  repairers  must  be  always  pre- 
pared for  them,  and  requiring  him  to 
take  various  appropriate  precautions 
for  the  safety  of  his  subordinates,  are 
reasonable.  Crisucll  v.  Pittsburgh,  G. 
&  St.  L.  R.  Go.  (1888)  30  W.  Va.  798, 
6  S.  E.  31;  Olson  v.  St.  Paul,  M.  &  M. 
R.  Go.  (18S8)  38  Minn.  117,  35  N.  W. 
866  (validity  of  rule  was  here  as- 
sumed). Yet  it  has  been  held  that  a 
regulation  making  it  the  duty  of  the 
track  foreman  to  protect  himself 
against  all  trains,  regular  and  extra, 
without  having  any  notice  whatever  of 
the  same,  is  an  unreasonable  one.  Wil- 
lis V.  Atlantic  &  D.  R.  Go.  (1898)  122 
N.  C.  905,  29  S.  E.  941  (first  appeal 
[1897]  120  X.  C.  508,  26  S.  E.  784).  A 
paper  signed  by  a  railroad  employee,  by 


which  he  waives  all  liability  of  the  com- 
pany to  him  for  any  results  of  disobedi- 
ence or  infraction  of  a  rule,  is  not  a 
contract  against  public  policy.  It  is 
merely  a  declaration  on  his  part  that 
the  company  will  not  be  liable  to  him 
for  the  consequences  of  certain  acts 
which  the  company  forbids  him  to  per- 
form. Russell  V.  Richmotid  &  D.  R.  Co. 
(1891)    47  Fed.  204. 

'  A  master  is  deemed  to  have  waived 
the  observance  of  a  rule  forbidding  an 
act  not  necessarily  negligent  in  itself, 
where  the  duty  which  his  servant  owes 
to  him  cannot  be  performed  without  a 
violation  of  such  rule.  Brown  v.  Louis- 
ville &  N.  R.  Co.  (1895)  111  Ala.  275, 
19  So.  1001.  In  Sedgwick  v.  Illinois  C. 
R.  Co.  (1887)  73  Iowa,  158,  34  N.  W. 
790,  the  court  remarked,  arguendo,  that 
a  servant's  violation  of  a  known  rule 
was  excusable  if  "there  existed  some  ne- 
cessity which  imposed  upon  him  a 
higher  duty  than  that  created  by  the 
rule."  In  Nevjport  News  &  M.  Valley 
R.  Go.  V.  Gamplell  (1894)  15  Ky.  L. 
Rep.  714,  25  S.  W.  267,  the  fact  that  an 
abandoned  rule  was  not  required  for 
safety  has  been  mentioned  as  an  addi- 
tional reason  for  declaring  it  to  be  of 
no  binding  force  as  regards  a  servant. 

'Ea^es  V.  Bush  &  D.  Mfg.  Co.  (1886) 
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purpose  other  than  the  protection  of  the  property  of  the  master,  or  the 
proper  conduct  of  his  business,  or  the  safety  or  protection  of  his  em- 
ployees.' 

This  general  principle  involves  the  corollary  that  the  effect  of  a  spe- 
cial order  issued  by  an  employee  "who  is  the  master's  alter  ego  in  re- 
spect to  the  subject-matter  will  operate  so  as  to  suspend  pro  tanto  the 
obligation  of  a  general  order  embodied  in  a  rule,  and  thus  convert  into 


41  Hun,  407 ;  O'Malley  v.  New  York,  L. 
E.  &  W.  R.  Co.  (1893)  67  Hun,  130,  22 
N.  Y.  Supp.  48.  See  §  416,  note  3, 
post.  It  is  error  to  nonsuit  the  plain- 
tiff where  a  rule  forbids  the  coupling 
of  cars  while  in  motion,  if  the  evidence 
is  that  there  was  a  grade  in  the  yard 
which  rendered  it  necessary  for  the  cars 
to  be  moved  while  they  were  being  un- 
coupled, on  account  of  the  links  and 
pins  being  tightened  when  they  were 
stationary.  Wright  v.  Southern  P.  Go. 
(1896)  14  Utah,  383,  46  S.  W.  374.  A 
conductor's  infringement  of  one  regula- 
tion requiring  him  to  remain  in  the 
middle  of  his  train  on  descending 
grades,  so  as  to  be  better  able  to  direct 
his  crew,  is  not  necessarily  negligence 
where  another  regulation  imposes  on 
him  the  duty  of  "taking  the  safe  side 
in  all  cases  of  doubt."  What  is  the 
"safe  side"  in  any  given  exigency  is  a 
question  for  the  exercise  of  judgment. 
A  court,  therefore,  cannot  say,  as  mat- 
ter of  law,  that  a  conductor  would,  un- 
der such  circumstances,  be  guilty  of 
negligence  in  quitting  his  post  tempo- 
rarily to  warn  the  engineer  of  the  pos- 
sibility that  he  might  meet  some  ob- 
struction not  known  to,  or  not  consid- 
ered by,  the  company  in  making  out  the 
special  order  under  which  the  train  was 
running.  Somerset  &  G.  R.  Go.  v.  Oal- 
Iraith  (1885)  109  Pa.  32,  1  Atl.  371. 
In  Hall  V.  Chicago,  B.  &  N.  R.  Go. 
(1891)  46  Minn.  439,  49  N.  W.  239,  the 
plaintiff  was  allowed  to  recover  on  the 
ground  that  he  could  not  conform  to 
the  tiine-table,  and  at  the  same  time 
keep  his  train  "under  complete  con- 
trol," as  one  of  the  rules  required.  In 
Alabmna  G.  S.  R.  Co.  v.  Richie  (1895) 
111  Ala.  297,  20  So.  49,  the  injury  oc- 
curred while  the  plaintiff,  who  was  a 
brakeman,  was  between  moving  cars. 
For  a  special  plea  the  defendant  set  out 
a  rule  of  the  company  which,  among 
other  things,  prohibited  employees 
"from  getting  between  moving  ears, 
while    iu   motion,    to    uncouple   them," 


To  this  special  plea  the  plaintiff  filed 
a  replication,  which,  in  substance, 
averred  that,  at  the  time  and  place 
where  the  injury  occurred,  it  was  the 
duty  of  the  plaintiff  to  uncouple  the 
cars,  and  that  this  duty  could  not  be 
performed  without  going  between  the 
cars  while  they  were  in  motion,  and 
that  it  was  the  custom  of  plaintiff,  ac- 
quiesced in  by  the  defendant,  to  go  be- 
tween the  cars  while  in  motion,  for  the 
purpose  of  uncoupling  them,  whenever 
it  was  necessary  to  do  so.  To  this 
replication  the  defendant  demurred,  as- 
signing several  grounds.  The  court 
held  that  the  replication  was  defective 
in  that  it  failed  to  state  the  facts  and 
circumstances  which  rendered  it  neces- 
sary for  the  plaintiff  to  go  between  the 
ears  while  in  motion  to  uncouple  them, 
in  discharge  of  his  duty;  and  that  the 
defendant  was  accordingly  not  informed 
by  the  replication  what  facts  were  re- 
lied upon  by  the  plaintiff  to  absolve 
him  from  an  observance  of  the  rule,  and 
could  not  prepare  to  meet  the  issue  pre- 
sented by  the  replication.  Louisville 
&  N.  R.  Go.  V.  Mothershed  (1895)  110 
Ala.  143,  20  So.  67,  holding  that  there 
is  no  such  conflict  of  rules  as  will  in- 
validate them,  where  one  requires  that 
trains,  upon  approaching  a  "time-table 
station,"  shall  be  under  full  control, 
with  the  expectation  that  the  main 
track  is  occupied,  and  another  provides 
that  the  general  direction  and  govern- 
ment of  a  train  are  vested  in  the  con- 
ductor, who  shall  be  responsible  for  its 
proper  conduct,  and  requiring  all  em- 
ployees on  the  train  to  yield  obedience 
to  his  proper  orders. 

'Strong  v.  Iowa  G.  R.  Go.  (1895)  94 
Iowa,  380,  62  N.  W.  799.  The  court  re- 
marked: "A  rule  which,  if  obeyed, 
would  prevent  the  defendant  from  prop- 
erly carrying  on  its  business,  does  not 
commend  itself  to  the  courts  as  being 
made  in  good  faith,  and  in  furtherance 
of  any  legitimate  purpose." 
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a  nonculpaljle   act  one  whicli,  apart  from  that  special  order,  would 
liave  entailed  the  consequences  of  disobedience.* 

A  special  order,  however,  will  supersede  a  standing  rule  only  where 
they  are  essentially  conflicting  in  their  terms,  or  where  it  is  or  ought 
to  be  foreseen,  at  the  time  when  the  order  is  given,  that  its  execution 
is  incompatible  Avith  tlie  rule,  or  where  such  incompatibility  after- 
wards arises  owing  to  some  action  taken  by  the  giver  of  the  order, 
with  reasonable  ground  for  expecting  such  a  result.^  ISTor  is  the  re- 
cipient of  a  special  order  which  has  the  effect  of  superseding  a  gen- 
eral rule  deemed  to  be  free  from  culpability  in  obeying  the  order,  un- 
less he  has  actual  knowledge  that  the  employee  who  gives  it  is  acting 
within  his  powers.^ 


*  Alabama  G.  8.  R.  Go.  v.  Roach. 
(1895)  110  Ala,  266,  20  So.  132;  Rich- 
mond &  D.  R.  Go.  V.  Rudd  (1892)  88 
Va.  648,  14  S.  E.  361.  An  engineer's 
noncompliance  with  general  rules  for 
the  operation  of  trains  will  not  disable 
him  from  recovering,  where  the  orders 
given  by  the  governing  officers  of  the 
company  required  him  to  run  his  train 
in  a  manner  different  from  that  pre- 
scribed in  those  rules.  Pennsylvania 
Go.  V.  Roncy  (1883)  89  Ind.  453,  46 
Am.  Kep.  173.  A  brakeraan  who  stands 
on  the  pilot  of  the  engine  for  the  pur- 
pose of  making  a  running  switch,  by  di- 
rection of  the  conductor  and  engineer, 
who  know  that  the  making  of  running 
switches  is  expressly  proliibited  by  the 
rules  of  the  company,  is  not  guilty  of 
contributory  negligence,  when  his  duty 
in  that  respect  cannot  be  performed  in 
any  other  place,  and  the  accident  re- 
sults from  the  engineer's  failure  to  stop 
his  engine  in  time.  Louisville  South- 
ern R.  Go.  V.  Tucker  (1899)  20  Ky.  L. 
Rep.  1303,  49  S.  VV.  314.  An  employee 
in  a  paper  mill  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  at- 
tempting, on  direction  by  a  superior,  to 
pull  the  broken  paper  off  a  press  at 
night  while  the  lights  are  out,  so  as  to 
prevent  a  recovery  for  an  injury  caused 
by  the  une.Kpected  breaking  of  the  pa- 
per and  his  failure  to  catch  hold  of  a 
hand-rail  to  prevent  his  falling,  not- 
withstanding an  order  to  stop  the 
presses  at  night  when  the  paper  broke 
while  the  lights  were  out,  where  such 
order  had  been  previously  disobeyed  by 
others.  Sau-yer  v.  Itiimford  Falls  Pa- 
per Go.  (1897)  90  Me.  354,  38  Atl.  318. 
The  court  remarked  that  the  servant 
"was  under  no  obligations  to  obey  an 
order  to  remove  broken  paper  while  the 

Vol.  I.  M.  &  S.— 33. 


press  was  in  motion  in  the  darkness, 
but  he  evidently  believed  that  he  was 
expected  to  do  it,  if  requested  by  the 
machine  tender." 

°  A  special  order  to  a  locomotive  en- 
gineer to  make  a  run  in  a  certain  time 
must  be  executed  with  due  regard  to 
the  general  rules  which  are  not  incom- 
patible therewith,  and  there  can  be  no 
recovery  against  the  company  if  he  is 
killed  by  his  breach  of  a  rule  requiring 
him  to  approach  a  station  with  "great 
care,"  in  view  of  the  possibility  of  find- 
ing "some  other  train  occupying  the 
main  track."  Illinois  G.  R.  Go.  v.  Neer 
(1889)   31  111.  App.  126. 

"  Thus,  where  one  of  the  rules  of  a 
railroad  company  provides  that  the  con- 
ductor shall  have  control  of  all  persons 
employed  on  bis  train,  except  when  his 
directions  conflict  with  the  rules,  or  in- 
volve risk  or  hazard,  in  which  case  the 
engineer  will  be  held  equally  account- 
able, and  another  rule  requires  that  a 
certain  train  shall  remain  at  a  specified 
station  until  the  arrival  of  a  train 
from  the  opposite  direction, — the  engi- 
neer of  the  waiting  train  must,  at  his 
peril,  detain  it  as  so  prescribed  unless 
he  actually  knows  that  the  despatcher 
has  sent  special  directions  that  it  is  to 
proceed  before  the  arrival  of  the  ex- 
pected train.  He  is  not  permitted  to 
infer  that  the  conductor  has  received 
information  which  will  justify  his  mov- 
ing his  train  in  a  manner  different  from 
that  prescribed  by  the  rules,  and  to  act 
on  that  assumption.  York  v.  Ghicago, 
M.  &  St.  P.  R.  Go.  (1896)  98  Iowa,  544, 
67  N.  W.  574.  The  schedule  of  hours 
for  the  running  of  trains  is  obligatory 
upon  both  conductors  and  engineers, 
and  if  an  engineer  is  injured  by  a  col- 
lision due  to  the  starting  of  his  train  at 
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232.  Waiver  of  rules,  when  inferable  from  the  master's  acquiescence 
in  their  violation. — A  principle  established  by  a  large  number  of  de- 
cisions is  that  a  rule  ceases  to  be  binding  upon  employees,  where  the 
jnaster  has  sanctioned  its  repeated  violation'  for  a  length  of  time  suf- 
ficient to  warrant  them  in  acting  upon  the  assumption  that  it  was 
abrogated.^     Other  logically  equivalent  forms  in  which  this  principle 


a  time  not  set  down  in  the  schedule,  he 
cannot  excuse  himself  for  his  disobedi- 
ence of  the  printed  orders  of  his  supe- 
riors on  the  ground  that  he  allowed 
himself  to  be  prevailed  upon  by  the  con- 
ductor to  depart  from  the  schedule 
time.  Georgia  R.  &  Bkg.  Co.  v.  Mc- 
Dade   (1877)   59  Ga.  73. 

'  "There  is  no  doubt  that  a  person  or 
company  having  authority  to  establish 
rules  for  the  govei-nment  of  employees 
may,  in  any  particular  instance,  waive 
obedience  to  the  rules,  or  may  know- 
ingly acquiesce  in  a  disregard  of  the 
rules  so  continuously  and  for  such  a 
length  of  time  as  to  justify  the  infer- 
ence that  they  are  no  longer  in  force, 
and  that  obedience  will  not  be  re- 
quired." Alabama  G.  S.  B.  Co.  v. 
Soach  (1895)  110  Ala.  266,  20  So.  132. 
"Where  a  certain  rule  of  the  employer 
.  .  .  has  been  habitually  disobeyed 
since  its  inception,  or  for  a  long  period 
of  time,  in  the  presence  or  to  the  knowl- 
edge of  the  employer,  without  an  at- 
tempt to  enforce  it,  or  has  been  disre- 
garded in  such  a  manner,  and  for  such 
length  of  time  as  to  raise  a  presump- 
tion that  it  was  done  with  his  knowl- 
edge and  approval,  the  rule  will  be 
regarded  as  abrogated  or  waived." 
Wright  v.  Southern  P.  Co.  (1896)  14 
Utah,  383,  46  Pac.  374.  "Abrogation  of 
a  rule  .  .  .  may  be  presumed  when 
it  is  frequently  and  openly  violated  for 
such  a,  length  of  time  as  that  the  com- 
pany [employer]  could,  by  the  use  of 
ordinary  care,  have  ascertained  its  non- 
observance."  Texas  d  P.  R.  Co.  v. 
Leighty  (1895;  Tex.  Civ.  App.)  32  S. 
W.  799.  "A  railway  company  cannot 
escape  liability  by  showing  a  violation 
of  rules  which  are  never  enforced,  and 
which  are  habitually  disregarded  with 
the  knowledge  and  apparent  acquies- 
cence of  ofiBcers  whose  duty  it  is  to  en- 
force them."  Spaulding  v.  Chicago,  St. 
P.  &  K.  C.  R.  Co.  (1896)  98  Iowa,  205, 
67  N.  W.  227.  A  railroad  company 
cannot  plead  violation  of  rules  by  an 
employee,  where  the  work  was  being 
done  in  the  manner  in  which  it  had 
been  done  for  years.     Eastman  v.  Lake 


Shore  &  M.  S.  R.  Go.  (1894)  101  Mich. 
597,  60  N.  W.  309.  To  the  same  effect, 
see  Hayes  v.  Bush  &  D.  Mfg.  Co. 
(1886)  41  Hun,  407;  Louisville  &  N.  R. 
Co.  V.  Reagan  (1896)  96  Tenn.  128,  33 
S.  W.  1050;  Newport  News  &  M.  Valley 
R.  Co.  V.  Campbell  (1894)  15  Ky.  L. 
Rep.  714,  25  S.  W.  267;  Kniclcerhoeker 
Ice  Co.  V.  Finn  (1897)  25  C.  C.  A.  579, 
51  U.  S.  App.  256,  80  Fed.  483;  Georgia 
P.  R.  Co.  V.  Davis  (1890)  92  Ala  300, 
9  So.  252;  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Slattery  (1896)  57  Kan.  499,  46  Pac. 
941;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Sly 
(1889)  41  Kan.  729,  21  Pac.  790;  Kan- 
sas City,  Ft.  8.  d  G.  R.  Co.  v.  Kier 
(1889)  41  Kan.  661,  21  Pac.  770;  Inter- 
national &  G.  N.  R.  Co.  v.  Bimzic 
(1891)  82  Tex.  623,  18  S.  W.  681; 
White  V.  Louisville,  N.  0.  &  T.  R.  Go. 
(1894)  72  Miss.  12,  12  So.  248;  Chi- 
cago &  W.  I.  R.  Go.  V.  Flynn  (1895) 
154  111.  448,  40  N.  E.  332;  Boess  v. 
Clausen  &  P.  Brewing  Co.  (1896)  12 
App.  Div.  366,  42  N.  Y.  Supp.  848  (con- 
ductor on  a  freight  elevator  hot,  as 
matter  of  law,  negligent  in  allowing 
other  employees  engaged  with  him  in 
handling  freight,  to  go  upon  the  ele- 
vator, notwithstanding  a  notice  that 
riding  on  the  elevator  without  permis- 
sion is  strictly  forbidden,  there  being 
evidence  that  employees  had  frequently 
ridden  with  the  knowledge  and  consent 
of  the  employer)  ;  MoNee  v.  Goburn 
Trolley  Track  Go.  (1898)  170  Mass. 
283,  49  N.  E.  437;  Hunn  v.  Michigan 
C.  R.  Go.  (1889)  78  Mich.  526,  7  L.  R. 
A.  500,  44  N.  W.  502;  Fluhrer  v.  Lake 
Shore  &  M.  S.  R.  Go.  (1899)  121  Mich. 
212,  80  N.  W.  23;  Northern  P.  R.  Co. 
V.  Nickels  (1892)  1  C.  C.  A.  625,  4  U. 
S.  App.  369,  50  Fed.  718;  Galveston,  H. 
d  8.  A.  R.  Go.  V.  Collins  (1900)  24  Tex. 
Civ.  App.  143,  57  S.  W.  884.  In  the 
following  case  an  instruction  was  ap- 
proved which  told  the  jury  that  an  em- 
ployee is  not  bound  by  a  rule  of  the 
company,  which  is  habitually  violated 
with  the  knowledge  of  his  superior  of- 
ficers, and  without  any  effort  on  their 
part  to  enforce  it,  or  where  the  usage 
and  practice  of  the  company  would  tend 
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is  stated  are  these :  That  a  custom  in  violation  of  a  rule,  known  and  ac- 
quiesced in  by  the  employer  or  his  representatives,  amounts  to  an 
abandonment  of  the  rule  to  the  extent  to  which  the  custom  infringes 
the  rule  f  that  the  servant's  disobedience  of  a  rule  is  no  bar  to  his  ac- 
tion where  the  master  has  waived  obedience  to  that  rule  f  that  an  em- 
ployer is  not  permitted  to  set  up  as  a  valid  defense  the  injured  em- 
ployee's violation  of  a  rule  which  the  employer  has  knowingly 
permitted  to  be  practically  abandoned  ;*  or  that,  when  rules  and  regu- 
lations established  by  the  master  are  habitually  disobeyed  with  his 
linowledge  or  express  consent,  or  have  been  disregarded  without  his 
express  consent  in  such  a  manner  and  for  such  a  length  of  time  as  to 
raise  a  presumption  that  he  must  have  become  aware  of  such  habitual 
disreg-ard  and  approved  the  same,  such  rules  and  regulations  will  be 
disregarded.® 

It  is  proper  to  leave  the  case  to  the  jury,  wherever  there  is  evidence 


to  mislead  him  into  a  violation  of  the 
rule.  Little  Rock,  M.  B.  d  T.  R.  Go.  v. 
Leverctt  (1880)  48  Ark.  333,  3  S.  W. 
.nO.  Instructions  ignoi'ing  evidence  tend- 
ing to  show  that  the  master  did  not  re- 
quire obedience  to  the  rule  alleged  to 
have  been  infringed,  and  had  sanctioned 
its  violation,  are  properly  refused. 
Louisville  £  N.  R.  Go.  v.  Richardson 
(1893)  100  Ala.  232,  14  So.  200;  Ghi- 
cago  &  W.  /.  R.  Go.  v.  Flynn  (1895) 
154  111.  448,  40  N.  E.  332.  Where  an 
employee  had,  on  many  occasions,  vio- 
lated a  mle,  some  of  the  instances  be- 
ing in  the  presence  of  his  superior  of- 
ficers, who  made  no  objection,  it  is  not 
error  to  deny  a  request  by  the  defend- 
ant to  charge  the  jury  that,  if  the  plain- 
tiff did  not  follow  the  course  prescribed 
by  the  rule,  and  was  consequently  in- 
jured, he  could  not  recover.  Central  R. 
&  Bkg.  Go.  V.  Maltsby  (1892)  90  Ga. 
630,  16  S.  E.  953.  In  Wilson  v.  Mich- 
igan G.  R.  Go.  (1892)  94  Mich.  20,  53 
N.  W.  797,  the  court  considered  that 
the  doctrine  which  predicates  a  waiver 
of  rules  from  the  master's  knowledge  of 
their  repeated  violation  applies  only  to 
strangers,  and  limits  the  cases  in  which 
an  abrogation  of  rules  by  a  railroad 
company  will  be  inferred  as  to  an  em- 
ployee, to  those  in  which  he  is  compelled 
by  positive  orders  to  violate  such  rules, 
or  when  such  a  system  of  timing  the 
trains  or  conducting  the  business  is 
adopted  as  to  make  it  necessary  to  vio- 
late rules  in  order  to  do  the  work  re- 


quired of  him.  But  this  ruling  is  not 
supported  by  any  other  case  which  has 
come  to  the  writer's  notice,  and  seems 
to  be  irreconcilable  with  the  Michigan 
cases  cited  in  the  ensuing  notes. 

'Barry  v.  Hannibal  &  St.  J.  R.  Co. 
(1888)  98  Mo.  62,  11  S.  W.  308  (engi- 
neer permitted  fireman  to  make  short 
moves  with  the  engine,  while  the  engi- 
neer himself  was  not  on  it) .  It  need 
scarcely  be  said  that  there  can  be  no 
recovery  where  the  only  custom  which 
the  plaintiff  succeeds  in  establishing  by 
his  evidence  is  one  which  he  appears  to 
have  been  disregarding  equally  with  the 
rule  itself.  Central  Trust  Go.  v.  East 
Tennessee,  V.  &  G.  R.  Go.  (1888)  69 
Fed.  353  (principle  also  assumed  to  be 
correct  in  Alexander  v.  Louisville  &  N. 
R.  Co.   [1886]   83  Ky.  589). 

'  See  the  passages  quoted  in  note  1, 
supra,  from  Alabama  G.  S.  R.  Co.  v. 
Roach  (1895)  110  Ala.  266,  20  So.  132, 
and  Wright  v.  Southern  P.  Co.  (1896) 
14  Utah,  383,  46  Pac.  374.  The  same 
phraseology  is  found  in  'Nichols  v.  Chi- 
cago &  N.  W.  R.  Co.  (1900)  125  Mich. 
394,  84  N.  W.  470;  GleveUnd,  G.  G.  & 
St.  L.  R.  Co.  V.  Baher  (1899)  33  C.  C. 
A.  468,  63  U.  S.  App.  553,  91  Fed.  224, 
and  many  other  of  the  cases  cited  in 
this  section. 

*  Northern  P.  R.  Co.  v.  Nickels 
(1892)  1  0.  C.  A.  625,  4  U.  S.  App.  369, 
50  Fed.  718. 

"  Konold  V.  Rio  Grande  Western  R. 
Go.   (1900)   21  Utah,  379,  60  Pac.  1021. 
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that  the  rule  which  the  servant  is  alleged  to  have  disobeyed  was  cus- 
tomarily violated,  with  the  knowledge  of  the  master  or  his  agents." 

In  other  words,  evidence  that  the  rule  in  question  was  habitually 
violated  to  the  knowledge  of  the  employer  is  admissible  for  the  pur- 
pose of  repelling  the  inference  of  contributory  negligence  which 
would  otherwise  be  drawn,  as  a  matter  of  law,  when  such  violation  is 
proved.^ 

An  analysis  of  the  principle  above  explained  shows  that,  to  enable 
a  servant  to  take  advantage  of  it,  three  evidential  elements  must  be 
established. 

In  the  first  place,  the  servant  must  show  that  there  had  been  vio- 
lations of  the  rule,  so  frequent  that  they  might  properly  be  described 
as  habitual.  Evidence  which  shows  a  violation  of  a  rule  on  only  two 
occasions,  one  of  them  being  the  occasion  of  the  accident,  is  not  suffi- 
cient to  show  an  abrogation  of  such  rule.*  On  the  other  hand,  evi- 
dence that  a  rule  was  habitually  disregarded  is,  therefore,  always 
admissible  to  excuse  a  servant's  violation  of  such  rule,®  provided  the 
infringements  occurred  within  a  reasonably  short  time  before  the  in- 
jury was  received. ■^° 

In  the  second  place,  the  servant  must  show  that  these  habitual  vio- 
lations were  known  to  the  master  himself,  or  the  employee  whose  duty 
it  was  to  enforce  the  rule.-^-*-     To  establish  such  knowledge  the  serv- 

°  Wright  v.   Southern  P.   Go.    (1896)  served.     Horan  v.  Chicago,  St.  P.  M.  & 

14  Utah,  383,  46  Pac.  374;  Northern.  P.  0.  R.   Go.    (1893)    89  Iowa,  328,  56  N. 

R.  Go.  V.  Nickels  (1892)   1  C.  C.  A.  625,  W.  507. 

4  U.  S.  App.  369,  50  Fed.  718,  and  the        '  Tullis    v.  Lake  Erie    &    W.  R.    Co. 

other  cases  cited  in  this  section.  (1901)   44  C.  C.  A.  597,  105  Fed.  554; 

^Louisville  &  N.   R.   Go.  v.   Bowcock  Northern  P.  R.  Co.  v.  Nickels   (1892)   1 

(1899)  21  Ky.  L.  Rep.  383,  51  S.  W.  C.  C.  A.  625,  4  U.  S.  App.  369,  50  Fed. 
580;   Louisville  &  N.  R.  Go.  v.  Hiltner  718;  Loue  v.  Chicago,  St.  P.  M.  &  0.  R. 

(1900)  21  Ky.  L.  Rep.  1826,  56  S.  W.  Go.  (1893)  89  Iowa,  420,  56  N.  W.  519; 
654  (judgment  reversed  on  rehearing  Spaulding  v.  Chicago,  St.  P.  d  K.  C.  R. 
[1900]  22  Ky.  L.  Rep.  1141,  60  S.  W.  Co.  (1896)  98  Iowa,  205,  67  N.  W.  227; 
2,  but  this  point  was  expressly  reaf-  Louisville  d  N.  R.  Go.  v.  Hiltner 
firmed).  (1900)    21   Ky.  L.  Rep.   1826,  56  S.  W. 

"  Konold  V.  Rio     Grande  Western    R.  654   (judgment  vpas  reversed  on  rehear- 

Go.   (1900)   21  Utah,  379,  60  Pac.  1021.  ing   [ioOO]   22  Ky.  L.  Rep.  1141,  60  S. 

The  strongest  case  of  habitual  violation  W.  2,  but  the  reversal  does  not  touch 

is  presented  where  there  is  no  evidence  this  particular  point), 
that     the    rule     in    question    was     ever        '°  Evidence  that  it  was  the  custom  of 

obeyed.     See    Northern    P.    R.    Co.    v.  engineers,   seven  years  before  the  time 

Nickels   (1892)    1  C.  C.  A.  625,  4  U.  S.  under  investigation,  to  disregard  a  rule 

App.  369,  50  Fed.  718;   Tullis  v.  Lake  of    a    railroad    company    limiting     the 

Erie  &  W.  R.  Go.    (1901)    44  C.  0.  A.  speed  of  trains,   was  not  admissible  to 

597,   105   Fed.   554.     The  fact  that  the  prove  that  the  rule  had  been  abandoned 

servant    returned    a    coupling    stick    to  or  revoked.     Louisville  &   N.  R.   Co.  v. 

the    office    immediately    after    receiving  Scanlon  (1901)  22  Ky.  L.  Rep.  1400,  60 

it,   and   never   used  that  or   any  other  S.  W.  643. 

sticlc,  is  evidence  tending  to  show  that       "'  Cleveland,  C.  C.  &  St.  L.  R.  Go.  v. 

it  was  not  expected  that  the  rule  as  to  Baker   (1899)   33  0.  f!.  A.  4^8    63  IT    ,S. 

using  a  stidt  for  coupling  would  be  ob-  App.  553,  91  Fed.  224;   O'Neill  v.  Koo- 
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ant  need  not  show  tKat  it  has  heen  habitually  disobeyed  in  the  actual 
presence  of  the  master  or  his  agents.  It  is  not  material  how  the 
knowledge  of  the  disobedience  has  been  obtained.^^  Nor  is  he  re- 
quired to  show  that  the  agents  of  the  master  who  were  charged  with 
tlie  enforcement  of  the  rule  had  actual  knowledge  of  the  custom  to 
violate  the  rule.  Such  knowledge  may  be  inferred  from  circum- 
stances ;  it  may  be  implied  from  the  universality  and  notoriety  of  the 
custom.'^*'  If  the  waiver  is  claimed  as  a  result  of  acquiescing  in  the 
■('iolations  of  the  rule  by  some  particular  employee  at  a  certain  post  of 
duty,  the  question  whether  knowledge  shall  be  imputed  to  the  master 
depends  upon  the  opportunities  which  he  may  be  supposed  to  have 
had,  under  the  circumstances,  for  ascertaining  the  misconduct  of  the 
employee,  and  the  length  of  time  during  which  that  misconduct  has 
continued.     Compare  §§  198,  200,  ante}* 

Lastly,  the  servant  must  show  that  the  master,  being  thus  aware  of 
the  violations  of  the  rule,  took  no  steps  to  secure  its  enforcement. 
This  fact  must  be  established  as  a  necessary  step  in  the  chain  of  proof 
M'hich  leads  up  to  the  conclusion  that  he  acquiesced  in  the  continued 
infraction  of  the  rule.  Courts  have  sometimes  used  language  which, 
if  talvcn  literally,  would  imply  that  acquiescence  is  a  necessary  infer- 
ence in  all  cases  where  the  master  had  actual  or  constructive  knowl- 
edge of  the  repeated  violations  of  a  rule.-^^  Such  langiiage,  however, 
merely  implies  that,  in  the  absence  of  some  countervailing  factor,  it 
is  justifiable  to  infer  acquiescence  wherever  it  appears  that  the  master 
had  such  knowledge.     Both  on  principle  and  authority,  it  is  clear 

Mik  &  D.   M.  R.   Co.    (1877)    45   Iowa,  ^' Fluhrer  v.  Lake  Shore  &  M.  S.  R. 

546    (proof  of   custom  to   violate,   held  Co.    (1900)    124    Mich.    482,  83    N.    W. 

not  to  establish  a  waiver);   'Niohols  v.  149;   Loice  v.   Chicago,  St.  P.  M.  &  0. 

Chicago    &    W.  M.    R.    Co.    (1900)    125  R.  Co.    (1893)    89  Iowa,  420,  56  N.  W. 

Mich.  394,  84  N.  W.  470   (disapproving  519. 

of    an  unqualified    instruction  that    the  '■*  Negligence  cannot  be  imputed  to  a 

existence  of  a  custom  in  violation  of  a  railroad  company  for  its  failure  to  dis- 

rule  was  evidence  from  which  a  waiver  cover,  after  a    period    of  four    months, 

might  be   inferred ) .     See   also   Fluhrer  that  an  employee  has  been  guilty  of  an 

V.  Lalce  Shore    d   M.  S.   R.    Co.   (1899)  habitual  violation  of  rules  framed  to  se- 

121    Mich.   212,  80    N.    W.    23    (where  cure    the  safety  of   trains  at    switches. 

master  or  his  agents  knew  of  such  vio-  Cameron  v.  New  York  C.  &  H.  R.  R.  Co. 

lation)  ;  Louisville  &  N.  R.  Co.  v.  Scan-  (1895)    145  N.  Y.  400,  40  N.  E.  1. 

Ion    (1901)    22  Ky.  L.  Rep.  1400,  60  S.  ''See,    for   example,  Cleveland,    C.  C. 

W.  643;  and  the  cases  cited  in  the  fol-  &  St.  L.  R.  Co.  v.  Baker   (1899)    33  C. 

lowing    notes.     That   frequent  disobedi-  C.  A.  468,  63  U.  S.  App.  553,  91  Fed. 

ence   to   the   general   orders   of   an  em-  224;  Fluhrer  v.  Lake  Shore  d  M.  8.  R. 

ployer    cannot,    of   itself,    operate    as    a  Co.   (1899)   121  Mich.  212,  80  N.  W.  23; 

nullification  of  them,  was  recently  laid  Nichols   v.    Chicago    d    W.    M.    R.    Co. 

down    by    Hawkins,    J.,    in    Vickery   v.  (1900)    125  Mich.  394,   84  N.   W.  470; 

Great  Eastern  R.  Co.   (1898)    14  Times  Neicport  News  d  M.  Valley  R.  Co.  v. 

L.  R.  562.  Campbell    (1894)    15  Ky.  L.  Rep.  714, 

''Strong  v.  loiva  C.  R.  Co.  (1895)  94  25  S.  W.  267. 
Iowa,  380,  62  N.  W.  799. 
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that  the  servant's  right  to  claim  the  advantages  of  a  practical  abroga- 
tion of  a  rule  is  conditional  upon  there  being  no  evidence  that  the  mas- 
ter did  not  attempt  to  enforce  it.^® 

The  jui'y  is  entitled  to  infer  a  practical  abrogation  of  a  rule,  even 
though  there  is  no  evidence  tending  tO'  show  nonobservanoe  of  it  under 
circumstances  exactly  similar  to  those  existing  at  the  time  of  the 
accident.-''^ 

The  custom  or  usage  which  the  doctrine  contemplates  is  that  of  the 
employees  of  the  defendant  himself,  not  that  of  the  employees  of  per- 
sons in  the  same  line  of  business.-^'' 

To  justify  the  conclusion  that  a  rule  has  been  abandoned  "it  must 

"See  the  statements  of  the  doctrine  G.  B.  B.  Co.   (1892)   110  Mo.  387,  19  S. 

in  Wright  v.  Southern  P.  Co.  (1896)   14  W.  935. 

Utah,  383,  46  Pac.  374 ;  Little  Rock,  M.  "  Lake  Erie  &  W.  Jt.  Go.  v.  Craig 
R.  &  T.  R.  Co.  V.  Leverett  (1886)  48  (1897)  25  C.  C.  A.  585,  47  U.  S.  App. 
Ark.  333,  3  S.  W.  50.  The  necessity  of  647,  80  Fed.  488  (second  appeal  after 
proving  the  master's  acquiescence  is  new  trial  ordered  in  [1896]  19  C.  C.  A. 
also  emphasized  in  Francis  v.  Kansas  631,  37  U.  S.  App.  654,  73  Fed.  642). 
City,  St.  J.  &  C.  B.  R.  Co.  (1892)  110  The  circuit  judge  had  assumed  that  ha- 
Mo.  387,  19  S.  W.  935;  Sloan  y.  Georgia  bitual  disregard  of  a  rule  forbidding 
P.  R.  Co.  (1890)  86  Ga.  15,  12  S.  E.  the  coupling  of  cars  in  motion  would 
179;  Georgia  P.  R.  Go.  v.  Davis  (1890)  not  avail  a  servant  where  the  only  pre- 
92  Ala.  300,  9  So.  252;  Fay  v.  Minneap-  vious  disregard  established  was  in  cases 
olis  &  St.  L.  R.  Go.  (1883)  30  Minn,  where  the  coupling  was  done  in  the  day- 
231,  15  N.  W.  241;  Overhy  v.  Chesa-  time  and  on  ground  free  from  ice  and 
peake  &  0.  R.  Co.  (1893)  37  W.  Va..  snow,  whereas  the  injury  in  suit  was 
524,  16  S.  E.  813;  O'Neill  v.  KeoktUc  &  received  at  night  and  on  ground  cov- 
D.  M.  R.  Co.  (1877)  45  Iowa,  546;  ered  with  ice  and  snow;  and  in  cases 
Qlea-son  v.  Detroit^  G.  E.  &  M.  R.  Go.  where  the  coupling  had  been  done  while 
(1896)  19  C.  C.  A.  636,  43  U.  S.  App.  the  cars  were  moving  2  miles  an  hour, 
89,  73  Fed.  647;  Lowe  v.  Chicago,  St.  whereas  the  injury  was  received  when 
P.  M.  &  0.  R.  Go.  (1893)  89  Iowa,  420,  the  ears  were  moving  5  miles  an  hour. 
56  N.  W.  519.  Where  an  instruction  as  "In  Alabama  0.  S.  R.  Co.  v.  Roach 
to  what  would  amount  to  abrogation  of  a  (1895)  110  Ala.  266,  20  So.  132,  the 
published  rule  of  the  master  was  predi-  court  said,  with  regard  to  a  phrase 
cated  on  evidence  which  was  insufficient  which  had  been  used  in  an  earlier  case, 
to  show  abrogation,  an  objection  there-  — that  "custom  and  usage  may  be  re- 
to  should  be  sustained.  Konold  v.  Rio  lied  upon  to  excuse  the  violation  of  a 
Grande  Western  R.  Co.  (1900)  21  Utah,  rule"  (Aiidreics  v.  Birmingham  Mineral 
379,  60  Pac.  1021.  No  waiver  can  be  R.  Go.  [1892]  99  Ala.  438,  12  So.  432), 
implied  where  the  employees  violating  — that  it  was  intended  as  a  statement 
the  rule,  or  saying  they  could  not  do  of  the  principle  that  "a  principal  may 
the  work  in  the  manner  prescribed  by  knowingly  acquiesce  in  or  assent  to  a 
the  rule,  had  been  promptly  discharged,  continuous  disregard  of  rules  estab- 
Richmond  d  D.  R.  Co.  v.  Rush  (1894)  lished  and  promulgated,  and  for  such  a 
71  Miss.  987,  15  So.  133,  as  explained  length  of  time  as  to  justify  those  for 
in  White  v.  Louisville,  If.  0.  &  T.  R.  whom  they  were  intended  to  consider 
Co.  (1894)  72  Miss.  12,  12  So.  248.  that  the  principal  has  abandoned  them, 
Nor  is  habitual  violation  material  and  that  they  have  ceased  to  be  bind- 
where  the  evidence  shows  that  the  rule  ing,"  and  laid  down  the  following  gen- 
was  actually  enforced  by  the  company,  eral  doctrine :  "The  custom  and  usage 
and  the  rule  itself  states  that  the  em-  of  prudent  persons  and  well-regulated 
ployees  for  whose  guidance  it  was  railroads,  acting  independently  of  any 
promulgated  were  in  the  habit  of  doing  rule  regulating  the  matter,  is  never  ad- 
the  forbidden  act,  and  that  its  express  missible  to  excuse  or  exempt  from  lia- 
purpose  was  to  put  an  end  to  this  prac-  bility  for  the  consequences  of  the  vio- 
tlce.     Francis  v.  Kansas  City,  St.  J.  &  lation  of  a  rule,  reasonable  and  proper, 
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satisfactorily  appear  that  notice  or  knowledge  of  such  disregard  by 
the  persons  for  whom  they  were  intended  has  been  brought  home  to 
the  principal,  or  to  someone  whose  duty  it  is  to  take  action,  and  is  au- 
thorized to  hind  the  principal.  The  mere  habit  of  the  employee  or 
person  bound  by  the  rule  to  disregard  the  rule,  though  done  with  the 
knowledge  of  any  immediate  superior  less  than  the  principal  or  per- 
son authorized  to  bind  the  principal  by  acquiescence  or  failure  to  ob- 
ject, will  not  be  sufficient  to  justify  the  conclusion  that  the  rules  are 
no  longer  binding."^* 

The  doctrine  of  waiver,  as  above  explained,  merely  serves  to  absolve 
the  employee  from  the  imputation  of  contributory  negligence,  in  so 
far  as  that  imputation  is  based  upon  his  infraction  of  the  rule  in  ques- 
tion. It  does  not  operate  so  as  to  relieve  him  of  the  obligation  of  ex- 
ercising due  care  for  his  own  safety,  irrespective  of  that  rule.^" 

233.  Rationale  of  the  doctrine  of  waiver. — In  some  of  the  cases,  the 
inability  of  the  master  to  take  advantage  of  the  servant's  disobedience 
of  a  rule  which  has  been  habitually  disregarded  is  viewed  as  a  deduc- 
tion from  the  existence  of  a  duty  to  enforce  the  rules.  ^  But  this  con- 
sideration would  seem  to  be  quit©  out  of  place  in  such  a  connection. 
Servants  who  do  what  they  know  to  have  been  prohibited,  or  fail  to  do 
what  they  know  to  have  been  prescribed,  cannot  be  free  from  culpa- 
bility simply  because  the  control  exercised  over  their  conduct  by  the 
master  was  not  as  efficient  as  it  should  have  been.  Under  such  cir- 
cumstances the  negligence  of  the  servant  still  remains  as  the  proxi- 
mate cause  of  his  injury. 

The  correct  theory  undoubtedly  is,  either  that  the  employer's  in- 
tention to  abolish  a  rule  is  deduced  from  his  omission  to  enforce  it,  or 
that  this  omission  amounts  to  a  kind  of  equitable  estoppel  in  pads, 
which  precludes  him  from  relying  on  the  defense  of  contributory  neg- 

adopted  and  promulgated  by  proper  au-  and  the  cases  cited  passim  throughout 

thority,  for  the  protection  of  the  person  this  section. 

of  employees  and  the  property  of  those  ^°  On  the  ground  that  such  an  instruc- 

adopting  the  rule;  nor  will  custom  and  tion  ignored  this  principle,  it  has  been 

usage  excuse  the  voluntary  and  unnee-  held  that  it  is  a,  misdirection  to  charge 

essary     risk     of     an     obvious     danger,  the  jury,  without  qualification,  that,  as 

whether  a  rule  exist  or  not."  regards   a  brakeman  who,  in  violation 

"  Alabama    G.    8.    B.    Co.    v.    Roach  of  a  rule,  had  gone  between  cars  in  mo- 

(1895)   110  Ala.  266,  20  So.  132;  Mason  tion  to  couple  them,  the  company  had 

V.  Richmond  &  D.  R.  Co.   (1892)   111  N.  waived  that  rule  by  knowingly  permit- 

C.  482,  18  L.  R.  A.  845,  16  S.  E.  698;  ting  it  to  be  violated.     Chicago  &  A.  B. 

(1894)    114    S.  C.  718,  19    S.    E.    362:  Co.  v.  Myers  (1899)   86  111.  App.  401. 

Northern  P.   R.   Co.  v.   Nichels    (1892)  ^  See  Konold  v.  Rio   Grande  Western 

1  C.  C.  A.  625,  4  U.  S.  App.  369,  50  Fed.  R.   Co.    (1900)    21   Utah,  379,   60  Pac. 

718;  Spaulding  v.  Chicago,  St.  P.  &  K.  1021;  Louisville  &  N.  R.  Co.  v.  Reagan 

C.  B.  Co.    (1896)    98  Iowa,  205,  67  K.  (1896)    96  Tenn.   128,  33   S.  W.   1050; 

W.  227;    Ohio  &  M.   R.   Co.  v.   Collarn  Richmond    &    D.    R.     Co.    v.    I 

(1881)   73  Ind.  261,  38  Am.  Rep.  134;  (1893)   97  Ala.  187,  13  So.  209. 
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ligeiKje  so  far  as  it  might  be  predicated  from  the  servant's  disobedi- 
ence to  orders.^ 

234.  Waiver  considered  with  reference  to  an  express  agreement  to 
obey  the  rules. —  The  general  principle  does  not  seem  to  be  disputed, 
that  the  fact  of  the  employee's  having  signed  a  stipulation,  v^hich 
shows  not  only  that  he  had  knowledge  of  the  rule,  but  also  that  he  un- 
derstood the  dangers  incident  to  the  employment,  does  not  furnish 
any  reason  for  excepting  the  case  from  the  operation  of  the  general 
principle  that  a  rule  may  be  waived  by  its  being  disregarded  for  such 
a  time  and  in  such  a  manner  that  the  employer  or  his  agent  is  charge- 
able with  notice.^     But  in  some  cases  tlie  theory  has  been  advanced 


^  The  latter  conception  seems  to  be 
apparent  in  tlie  statement  that  the  mas- 
ter's knowledge  of  an  habitual  custom 
to  disregard  a  rule  may  bs  regarded  as 
"a  practical  invitation  to  violate  it." 
Uc'h'ee  V.  Goburn  Trolley  Track  Co. 
(1898)  170  Mass.  283,  40  N.  E.  437. 
And  in  the  statement  that,  if  the  mas- 
ter permits  a  certain  course  of  conduct, 
it  should  not  be  allowed  to  hold  its  em- 
ployees to  the  very  letter  of  its  rules  in 
order  to  shield  itself  from  liability  for 
what  it  had  tacitly  permitted.  Httnn 
v.  Michigan  G.  R.  Co.  (1889)  78  Mich. 
.520,  7  L.  R.  A.  500,  44  N.  W.  502.  Com- 
pare the  language  used  in  Strong  v. 
loua  G.  K.  Co.  (1895)  94  Iowa,  380,  62 
N.  W.  799,  §  231,  note  3,  ante.  See 
also  Northern  P.  R.  Co.  v.  Nickels 
(1892)  1  C.  C.  A.  625,  4  U.  S.  App.  369, 
50  Fed.  718,  where  the  court  said,  ar- 
guendo: "To  hold  that  this  defendant 
company  could  make  this  rule  on  paper, 
cull  it  to  plaintiff's  attention,  and  give 
him  written  notice  that  he  must  obey 
it  and  be  bound  by  it  on  one  day,  and 
know  and  acquiesce,  without  complaint 
or  objection,  in  a  complete  disregard  of 
it  by  the  plaintiff  and  all  its  other  em- 
ployees associated  with  him,  on  every 
day  he  was  in  its  service,  and  then  es- 
cape liability  to  him  for  an  injury 
caused  by  its  own  breach  of  duty  to- 
ward the  plaintiff  because  he  disre- 
garded this  rule,  would  be  neither  good 
moralp  nor  good  law." 

^Fish  V.  niinois  C.  R.  Co.  (1896)  96 
Iowa,  702,  65  N.  W.  995.  In  NorthernP. 
R.  Co.  V.  Nickels  (1892)  1  C.  C.  A.  625, 
4  U.  S.  App.  369,  50  Fed.  718,  the  court 
thus  commented  on  the  effect  of  a  writ- 
ing by  which  the  servant  agreed  to  tal<e 
upon  "himself  the  risk  of  a  violation  of 
the  rules:  "There  is  some  doubt 
whether  this  writing,  under  the  evi- 
dence in  this  case,  rises  to  the  dignity 


of  a  solemn  contract  made  for  a  valu- 
able consideration.  It  is  styled  'Per- 
sonal Record,'  and  consists  very  largely 
of  questions  and  answers  relative  to  the 
qualifications  of  the  plaintiff  to  serve  as 
a  brakeman.  It  is  dated  November  12, 
1889,  and  is  alleged  to  have  been  made 
in  consideration  of  the  employment  of 
the  plaintiff  by  the  defendant  at  a  sub- 
sequent date,  but  the  evidence  discloses 
the  fact  that  he  was  employed  by  the 
defendant  on  June  26,  1889,  more  than 
four  months  before  this  paper  was 
signed,  and  that  he  remained  in  the  de- 
fendant's service  continually  from  that 
date  until  he  was  injured,  so  that  it 
would  seem  that  this  writing  could  not 
be  successfully  claimed  to  be  proof  of 
anything  more  than  notice  to  the  plain- 
tiff of  the  existence  of  the  rule  in  this 
particular  case.  But,  if  it  was  a  con- 
tract, it  is  clear  that  it  could  not  bar 
the  plaintiff  from  proving  a  waiver  or 
abandonment  of  the  rule.  This  writ- 
ing was  prepared  by  the  defendant;  all 
that  the  plaintiff  had  to  do  with  it  was 
to  answer  the  questions  and  sign  his 
name.  It  contained  in  it  these  words: 
'The  company  expects  you  and  all  other 
employees  to  comply  strictly  with  all 
its  rules  and  regulations,  and  does  not, 
and  will  not,  in  a,ny  case,  acquiesce  in 
or  consent  to  any  violation  of  them.  Do 
you  understand  that  all  violations  of 
the  rules  of  the  company  by  you  or  any 
other  employee  of  the  company,  whether 
habitual  or  otherwise,  are  not  consent- 
ed to  or  acquiesced  in  by  the  company? 
Yes.'  There  are  at  least  two  parties  to 
every  contract,  and  this  provision  was  a 
representation  and  a  contract  on  the 
part  of  the  defendant  that  it  did  not 
and  would  not  acquiesce  in  the  viola- 
tion of  any  of  its  rules.  The  plaintiff 
signed  the  contract  and  proceeded  with 
his  service.     He  must  have  immediately 
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that  a  written  undertaMng  of  this  description  obliterates  the  legal 
consequences  of  any  previous  acquiescence  in  the  violation  of  the 
rules.  The  rights  of  the  parties,  it  is  laid  down,  are  to  be  determined 
upon  the  assumption  that  these  rules  were  in  full  force  at  the  time  the 
contract  was  signed,  and  the  question  whether  there  has  been  any 
waiver  as  regards  the  signer  will  depend  upon  whether  the  subsequent 
violations  were  of  such  frequent  and  long-continued  occurrence  as  to 
create  the  presumption  that  the  employer  had  assented  to  the  disuse 
of  the  rule.  In  other  words,  a  rescission  of  the  particular  contract 
tlius  entered  into  must  be  deducible  from  the  acts  of  the  employer  bef 
fore  the  doctrine  of  waiver  can  take  effect,  and  the  length  of  time 
which  had  elapsed  between  the  execution  of  tbe  contract  and  the  ac- 
cident, and  the  opportunities  which  the  employer  may  have  had  for 
ascertaining  the  habitual  nonobservance  of  the  rule  during  that  pe- 
riod, became  the  material  circumstances  to  be  considered  in  deciding 
%vhether  the  servant  is  entitled  to  the  benefit  of  that  doctrine.^ 

The  doctrine  thus  enunciated  is  far  from  being  satisfactory.     In 


discovered  that,  if  there  really  was  any 
rule  about  the  use  of  sticks  and  pins  in 
coupling  cars,  it  was  constantly  violated 
on  this  railroad,  and  that  the  defendant 
knew  of  this  violation,  and  acquiesced 
in  it.  This  uniform  and  constant  ac- 
quiescence of  the  defendant  in  the  vio- 
lation of  this  rule,  if  such  a  rule  were 
really  in  existence,  was  a  violation  of 
the  contract  on  the  part  of  the  defend- 
ant that  it  did  not  and  would  not  ac- 
quiesce in  the  violation  of  any  of  its 
rules,  and  relieved  the  plaintiflf  from 
further  compliance  therewith;  and  if, 
on  the  other  hand,  the  rule  was  not 
really  in  force,  if  it  had  been  waived 
or  abandoned,  the  utter  disregard  of  the 
rule  and  the  defendant's  acquiescence 
therein  were  competent  evidence  of  the 
abandonment.  In  either  case  the  plain- 
tiff had  a  right  to  rely  on  the  conduct 
of  the  defendant,  and  to  introduce  his 
evidence  in  this  behalf."  In  TiiUis  v. 
Lake  Erie  &  W.  B.  Co.  (1901)  44  C.  C. 
A.  597,  105  Fed.  554,  another  very  re- 
cent decision  of  a  Federal  court  of  ap- 
peals, it  was  held  erroneous  to  exclude 
evidence  of  habitual  violation,  the  trial 
court  having  taken  the  position  that,  as 
a  result  of  the  servant's  signing  a  eon- 
tract  to  observe  the  rules,  he  was  bound 
by  his  agreement,  though  every  man  on 
the  railroad  may  have  disregarded 
them.  In  Nichols  v.  Chicago  &  W.  ¥. 
R.  Co.  (1900)  125  Mich.  394,  84  N.  W. 
470,  the    court  disapproved    of  an    in- 


struction to  the  effect  that  if  there  was 
a  custom  on  defendant's  road  to  do  the 
work  in  question  as  the  plaintiff  had 
done  it,  and  it  was  in  conflict  with 
plaintiff's  agreement,  it  was  a  waiver 
by  defendant  of  the  agreement.  But 
the  disapproval  was  based  on  the  fact 
that  the  instruction  ignored  the  neces- 
sity of  showing  that  the  master  was  af- 
fected with  notice  of  the  custom. 

'  Richmond  &  D.  R.  Co.  v.  Bissong 
(1893)  97  Ala.  187,  13  So.  209,  where 
the  court  modified  its  decision  on  the 
previous  hearing  ([1890]  91  Ala.  514, 
8  So.  776)  where  the  theory  of  the  cases 
above  cited  had  been  applied,  and  re- 
fused to  infer  a  waiver  where  the  plain- 
tiff' was  injured  the  day  after  he  had 
signed  the  contract.  The  decision  was 
followed  in  Louisville  &  N.  R.  Co.  v. 
Mothershed  (1895)  110  Ala.  143,  20  So. 
67,  where  the  period  was  nine  days  of 
service  on  an  extensive  system  of  rail- 
road, during  which  it  did  not  appear 
that  the  company  had  had  time,  in  the 
regular  course  of  business,  to  receive 
any  reports  as  to  the  conduct  of  the  em- 
ployees respecting  the  observance  of 
rules.  Similarly,  in  Russell  v.  Rich- 
mond &  D.  R.  Co.  (1891)  47  Fed.  204, 
the  court  refused  to  admit  that  a  reg- 
ulation recognized  in  writing  by  the 
plaintiff's  intestate  at  a  certain  date 
could  be  held  obsolete  by  him  three 
weeks  later. 
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the  first  of  the  Alabama  cases  cited  it  is  based  upon  the  general  prin- 
ciple that  parol  evidence  of  a  custom  is  not  admissible  to  vary  the 
terms  of  a  ^vritten  contract.  It  is  not  apparent  why  this  principle,  if 
it  is  applicable  at  all  under  the  circumstances,  should  not  preclude  the 
inference  of  a  -waiver  from  ^\dlat  occurs  after  the  execution  of  the  con- 
tract as  well  as  the  inference  that  the  habitual  violations  of  the  rule 
had  made  it  a  dead  letter  previous  to  such  execution  in  such  a  sense 
that  it  could  not  be  regarded  as  embraced  by  the  terms  of  the  contract. 
Yet,  in  the  case  just  cited,  the  court  admits  that  the  former  of  these 
inferences  may  be  drawn  under  an  appropriate  showing  of  facts. 
The  true  view  seems  to  be  that  the  controlling  factor  in  these  cases  is 
not  the  technical  rule  of  evidence  thus  relied  upon,  but  the  broader 
principle  that,  where  the  employer  has  acted  in  such  a  manner  as  to 
justify  the  conclusion  that  he  no  longer  regards  the  regulation  as 
binding,  every  servant  whom  he  hires  while  the  regulation  thus  re- 
mains virtually  abrogated  should  be  entitled  to  "ie  benefit  of  the  as- 
sumption that  it  is  not  in  force.  A  doctrine  which  has  the  practical 
eifect  of  requiring  a  servant  who  is  bound  by  some  particular  regula- 
tion to  work  amongst  other  servants  in  whose  favor  a  waiver  of  the 
same  regulation  may,  as  a  result  of  the  greater  length  of  their  service, 
be  implied,  seems  to  be  highly  anomalous  and  must  certainly  be  pro- 
ductive of  gross  injustice  in  its  actual  operation. 


CHAPTEE  XVI. 

DUTY  TO  INSTRUCT  AND  WAKN  THE  SERVANT. 

235.  Introductory. 

A.  Geneeal  principles. 

236.  Master's  knowledge  of  the  abnormal  conditions;  necessity  for  showing. 

237.  No  duty  of  instruction  predicable  where  the  danger  in  question  was 

actually  known  to  the  servant. 

238.  No  duty  to  instruct  a  servant  as  to  dangers  of  which  knowledge  is 

imputable  to  him. 

239.  Master  is  prima  facie  under  no  obligation  to  give  instruction  as  to 

normal  or  ordinary  risks. 

240.  Master  is  prima  facie  bound  to  give  instructions  as  to  all  abnormal  or 

extraordinary  risks. 
240a.  Servant's  comprehension  of  the  risk,  and  not  merely  of  the  conditions, 
is  the  material  point  to  be  determined. 

241.  Master's  knowledge  of  the  servant's  ignorance  of  the  danger;  necessity 

for  showing. 

242.  Relation  of  the  duty  of  instruction  to  the  defenses  of  assumption  of 

risks  and  contributory  negligence. 

243.  Relation  of  the  duty  of  instruction  to  the  duty  of  employing  compe- 

tent sei'vants. 

B.  Duty  of  instruction  consideked  with  keference  to  the  experience  ob  in- 

experience OF  the  servant. 

244.  Generally. 

245.  Servant's  experience;  deductions  from. 

246.  Servant's  inexperience;  deductions  from. 

C.  Duty  of  instruction  considered  with  reference  to  the  servant's  minority. 

247.  Generally. 

248.  No    duty    to   instruct    minors    as    to    risks    which    they    presumably 

comprehend. 

249.  Instruction  of  minors,  considered  with  reference  to  their  age  merely. 

250.  Instruction  of  minors,  considered  with  reference  to  their  experience. 

251.  Position  of  minor  servants  after  being  properly  instructed. 

D.  Sufficiency  of  the  instruction. 

252.  Generally. 

253.  What  particularity  in  the  instruction  is  obligatory. 

254.  Adequacy   of   the   means   by   which   instruction   is   conveyed   to   the 

servant. 

As  to  the  duty  of  a  master  to  bring  his  rules  to  the  knowledge  of 

his  servants,  and  the  effect  of  a  servant's  knowledge  or  ignorance  of  a 

rule  which  he  is  alleged  to  have  violated,  see  §§  213a,  226,  227,  ante. 
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As  to  the  necessity  of  showing  that  the  omission  to  instruct  the  serv- 
ant was  the  proximate  cause  of  the  injury,  see  volume  2,  chapter 

XLII. 

As  to  the  relation  between  the  duty  of  instruction  and  the  duty  of 
promulgating  rules,  see  §  212,  ante. 

As  to  t]ie  duty  of  warning  against  transitory  dangers  incident  to 
the  mere  use  of  the  appliances,  see  §§  209,  209a,  ante. 

Since  tlie  ultimate  question  to  be  determined  in  the  cases  in  which 
recovery  is  sought  on  the  ground  that  no  instruction  was  given  is 
whether  knowledge  of  the  particular  risk  from  which  the  injury  re- 
sulted should  or  should  not  be  imputed  to  the  servant,  and  this  ques- 
tion is  also  involved  in  the  cases  in  which  one  or  other  of  the  various 
defenses  reviewed  in  the  four  succeeding  chaptexs  is  set  up,  it  has 
been  deemed  advisable,  for  the  purpose  of  facilitating  the  comparison 
of  the  authorities,  to  collect  in  a  single  chapter  (xxi.)  all  the  deci- 
sions which  show  the  specific  circumstances  under  which  constructive 
knowledge  is  or  is  not  inferred.  In  this  chapter,  only  the  more  gen- 
eral aspects  of  the  master's  duty  of  instruction  will  be  discussed. 

235.  Introductory. —  In  the  earliest  American  case  in  which  the 
master's  failure  to  inform  his  servant  of  the  existence  of  a  danger 
was  set  up,  the  gravamen  of  the  complaint  was  a  fraudulent  misrep- 
resentation as  to  a  material  fact.-'  The  writer  has  not  found 
any  other  example  of  a  resort  to  this  form  of  action  for  the 
same  purpose.  In  a  logical  point  of  view  it  is  manifestly 
preferable  to  consider  the  duty  of  instruction  as  being  an  obligation 
naturally  and  directly  deducible  from  the  general  principle 
reviewed  in  §  58,  ante,  viz.,  that  it  is  negligence  to  expose  a  servant 
to  risks  of  which  he  is  actually  or  excusably  ignorant.  But  passages 
like  those  in  the  subjoined  note  show  how  easily  bridged  is  the  interval 
between  the  idea  of  deceit,  as  suggested  by  the  fact  that  a  danger 
was  wrongfully  concealed,  and  the  idea  of  a  mere  want  of  care,  as 
inferred  from  the  fact  that  certain  information  was  not  imparted  in 
a  case  where  a  prudent  man  would  have  seen  that  without  it  the 
servant  was  likely  to  be  exposed  to  unreasonable  risks. ^     Compare 

'^  Perry  y.  Marsh  (1854)   25  Ala.  659.  ter  knows  of  danger  which  the  servant 

'  "If  a  master  employs  a   servant  to  does  not,  it  is  clearly  the  duty  of  the 

do  work  for  him,  not  knowing  of  any  master   to   communicate   his  knowledge 

specia.1  or   latent   danger   in   the   work,  of  the  danger  to  the  servant."     Griffiths 

the    servant   takes   the   consequence    of  v.  London  &  St.  E.  Docks  Go.    (1884) 

any  danger  there  may  be   in   it.     The  L.  E.  12  Q.  B.  Div.  493.     The  following 

master    does   not   mislead   the    servant,  sentence    occurs    in    a    charge    held    to 

but  only  avails  himself  of  his  voluntary  be    proper    in    a    case    where    the    evi- 

service.    On  the  other  hand,  if  the  mas-  dence  was  susceptible  of  the  construe- 


§  235]  DUTY  TO  INSTRUCT  AND  WAEN.  525 

§  59,  ante.  Viewed  under  one  asi)cct,  the  essence  of  the  situations  in 
which  a  duty  of  instruction  is  predicated  is  that  a  master  is  liable  as 
for  negligence  if  he  or  his  representative  without  any  warning  ex- 
poses a  scTvant  to  danger  in  a  place  where  the  latter  has  a  right  to 
expect  safety.^  That  such  situations  may,  by  merely  changing  the 
juridical  standpoint,  be  treated  as  charging  the  master  with  a  quasi 
deception,  is  s\iiBciently  manifest. 

The  servant's  right  to  maintain  an  action  on  the  ground  of  the 
nonperformance  of  the  duty  of  instruction  or  warning  depends  upon 
his  ability  to  establish  the  following  propositions : 

(1)  That  the  master  was  chargeable  with  knowledge,  actual  or  con- 
structive, of  the  existence  of  the  I'isk.     See  chapter  x.,  cmte. 

(2)  That  the  servant  himself  did  not  appreciate  the  risk,  and 
that  his  nonappreciation  thereof  was  excusable. 

(3)  That  the  master  knew,  or  ought  to  have  known,  that  the  plain- 
tiff was  thus  excusably  ignorant  of  the  risk,  and  was  by  reason  of 

tion  that  the  servant,  although  he  an  employee  caused  by  his  falling 
knew  of  the  conditions,  might  not  have  through  a  flooring  formed  partly  of 
understood  the  resulting  risk:  "In  glass  and  partly  of  v^'ood,  the  whole  of 
such  case  it  is  the  duty  of  the  master,  which  was  covered  by  dust  and  the  na- 
not  only  to  exercise  due  care,  but  good  ture  thereof  unknown  to  him,  upon 
faith,  towards  the  servant,  and  to  in-  which  he  was  directed  to  go  without 
form  him  of  the  risks  he  undertakes."  warning  by  the  employer's  foreman. 
Pullman's  Palace-Car  Go.  v.  Harkins  Here  there  was  apparent  safety,  but 
(1893)  5  C.  C.  A.  326,  17  U.  S.  App.  22,  actual  danger.  Raftery  v.  Central 
55  Fed.  932.  Park,  N.  &  E.  River  R.  Co.  (1895)  14 
'MayUew  v.  Sullivan  Min.  Co.  (1884)  Misc.  560,  35  N.  Y.  Supp.  1067.  So,  an 
76  Me.  100  (servant  fell  through  lad-  employer  who  knows  the  danger  to  an 
der  hole  in  a  platform  left  without  light  employee  from  stepping  upon  a  rotten 
or  railing).  In  Spaulding  v.  Forbes  canvas  covering  a  hole  in  a  third-story 
Lithograph  Mfg.  Go.  (1898)  171  Mass.  floor  is  required  to  notify  the  employee 
271,  50  N.  E.  543,  the  court  thus  com-  of  such  danger,  where  he  is  ignorant 
mented  on  the  evidence:  "Whether  thereof.  Muncie  Pulp  Co.  v.  Jones 
the  direction  of  Lehan  be  called  an  or-  (1894)  11  Ind.  App.  110,  38  N.  E.  547. 
der  or  an  instruction,  it  concerned  the  Yet.  in  Reinig  v.  Broadnay  R.  Co. 
mode  of  using  the  permanent  machin-  (1888)  49  Hun,  269,  1  N.  Y.  Supp.  907, 
ery,  for  which  the  defendant  was  re-  the  court  said  that  there  was  no  deci- 
sponsible;  and  if  it  was  an  order,  the  sion  which  required  that  a  master  who 
defendant  might  be  held  liable  for  not  directs  his  servant  to  clean  off  the  snow 
seeing  that  the  plaintiff  was  warned  in  from  n  roof  should  notify  him  of  the 
connection  with  the  duty  imposed  upon  existence  of  a  skylight  in  another  roof 
him;  if  it  was  an  instruction,  for  lead-  suddenly  covered  by  a  heavy  fall  of 
ing  him  into  a  trap.  Possibly  the  plain-  snow.  The  evidence  went  to  show  that 
tiff's  injury  might  be  attributed  to  the  the  servant,  when  he  reached  the  hot- 
defendant's  maintaining  the  trap,  even  torn  of  the  ladder  by  which  he  had 
if  its  responsibility  was  in  no  way  af-  reached  the  roof  to  which  he  was  sent, 
fected  or  enlarged  by  Lehan's  words,  jumped  off  on  one  side  to  avoid  a  snow 
The  defendant  might  be  held  answera-  drift,  and  so  alighted  on  the  skylight 
ble,  whatever  the  particular  accident  through  which  he  fell.  It  is  not  ap- 
which  led  to  the  plaintiff's  throwing  parent  from  the  report  what  the  court 
his  weight  on  the  end  of  the  board"  (i.  regarded  as  the  controlling  feature  in 
e.,  of  a  seat  which  had  tipped  up),  the  case.  Carriages  running  along  an 
Compare  also  the  following  decisions:  overhead  wire  for  the  conveyance  of 
An  employer  is  liable  for  an  injury  to  parcels  in  a  store,  and  so  adjusted  that 
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such  ignorance,  exposed  to  an  abnormal  hazard,  over  and  above  those 
which  he  was  presumed  to  contemplate  as  incidents  of  the  employ- 
ment.* 

A.  General  principles. 

236.  Master's  knowledge  of  the  abnormal  conditions;  necessity  for 
showing. —  The  general  principle  embodied  in  the  first  of  the  three 
propositions  stated  at  the  close  of  the  preceding  section  is  a  con- 
trolling element  in  all  actions  of  which  the  gist  is  the  master's  breach 
of  a  duty  owed  to  his  servants.  The  full  discussion  of  this  subject 
in  chapter  x.,  ante,  renders  it  unnecessary  to  enter  into  it  at  any 
length  in  the  present  connection.  But  it  will  be  useful  to  collect  some 
decisions  which  explicitly  recogniize  the  existence  or  absence  of  knowl- 
edge on  the  master's  part,  as  being  a  material  element  in  actions  for  a 
breach  of  the  duty  now  under  review.-* 

when  pushed  backwards  they  are  likely  pose  an  inexperienced  servant,  at  whose 
to  leave  the  wire  and  fall,  constitute  a  hands  he  requires  a  dangerous  service, 
dangerous  appliance  under  certain  con-  to  such  danger  without  giving  him 
ditions;  and  the  storekeeper  is  bound  warning.  He  must  also  give  him  such 
to  inform  the  employees  of  this  peculi-  instruction  as  will  enable  him  to  avoid 
arity,  when  he  furnishes  tliera  with  injury,  unless  both  the  danger  and  the 
poles  to  push  the  carriages.  Sioclc  v.  means  of  avoiding  it  while  he  is  per- 
Le  Boutillier  (1897)  19  Misc.  112,  43  forming  the  service  required  are  appar- 
N.  Y.  Supp.  248,  Aflivmed  (189G)  18  ent."  Atlas  Engine  Worlfs  v.  Randnll 
Misc.  349,  41  N.  Y.  Supp.  649.  The  (188-5)  100  Ind.  293,  50  Am.  Rep.  798. 
hypothesis  underlying  the  decision  ap-  But  as  long  as  the  word  "instruct"  cov- 
parently  was  that  the  danger  was  not  ers  by  one  of  its  meanings  a  domain 
apparent,  and  that  the  act  which  would  which  is  logically  coextensive  with  that 
create  that  danger  was  likely  to  be  done  of  the  word  "warn,"  it  would  obviously 
for  the  purpose  of  loosening  the  car-  be  extremely  inconvenient,  if  not  impos- 
riages  when  they  happened  to  stick  at  sible,  to  make  this  distinction  the  ba- 
some  point  on  the  wire.  But  the  precise  sis  of  a  classification.  In  the  following 
theory  of  the  court  is  not  altogether  chapter,  therefore,  it  will  be  disregard- 
clear  from  its  opinion.  It  will  be  no-  ed  so  far  as  the  grouping  of  the  cases 
ticed,  also,  that  the  cases  cited  in  §  242,  is  concerned.  The  nature  of  the  cir- 
infra,  might  readily  be  referred  to  the  eumstances  involved  in  the  action  will 
principle  that  the  circumstances  are  always  indicate  the  precise  ground  upon 
such  as  to  induce  a  false  sense  of  secu-  which  a  breach  of  duty  is  predicated, — 
rity  in  the  servant,  if  the  implied  obli-  whether  the  failure  to  point  out  a  dan- 
gations  arising  from  the  contract  of  ger,  or  the  failure  to  show  how  it  can 
service  were  not  available  as  a  ground  be  avoided. 

of  decision.  '  liooney  v.  Sewall  &  D.  Cordage  Go. 

*li  a   distinction  between  the  words  (1894)    161  Mass.   153,   36  N.  E.   789; 

"warn"  and  "instruct"  is  to  be  drawn,  CiriacJc     v.     Merchants'     Woolen     Oo. 

the  former  evidently  implies  merely  the  (1890)    151  Mass.  152,  6  L.  R.  A.  733, 

imparting  of  information  as  to  the  ex-  23    N.    E.    829;    Stuart    v.    West    End 

istence  of  a  danger,  while  the  latter  in-  Street  R.  Co.    (1895)    163  Mass.  391,  40 

eludes,    not    only    this    conception,    but  N.  E.  180 :  Lcary  v.  Boston  &  A.  R.  Co. 

also  that  of  explaining  to  the  servant  (1885)   139  Mass.  580,  52  Am.  Rep.  733, 

the  appropriate  means  for  avoiding  the  2  N.  E.  115;  Pittsburgh,  C.  &  St.  L.  R. 

danger.     Sometimes  this  distinction  is  Co.  v.   Adams    (1886)    105   Ind.   165,  5 

recognized;  as,  for  example,  in  the  fol-  N.    E.     187;     Colorado    City    v.    Lia^c 

lowing  passage:      "One  of  the  well-rec-  (1901)     28    Colo.    468,    65    Pac.    6.30; 

ognized  duties  of  a  master  is  not  to  ex-  Wood  v.  TIeiges   (1896)   83  Md.  257,  34 
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One  particular  application  of  the  general  principle  under  its  nega- 
tive aspect  merits  sjDccial  notice  in  tlie  present  connection;  viz.,  the 
nonliability  of  the  master  for  injuries  caused  by  conditions  which  he 
was  not  bound  to  foresee  or  anticipate.^  ISTo  right  of  action  is  estab- 
lished where,  taking  into  consideration  the  nature  of  the  work  as- 
signed to  the  servant,  the  master  had  no  reason  to  expect  the  contin- 
gency of  the  servant's  placing  himself  in  such  a  position  as  to  incur 
the  dang'er  with  regard  to  which  it  is  alleged  that  he  should  have 
been  instructed.^    IS'^or  is  he  guilty  of  negligence  in  failing  to  warn  a 

Atl.  872;   Gowen  v.  Bush   (1896)   22  C.  it  to  the  jury  to  say  whether  a  master 

C.  A.   196,  40  U.  S.  App.   349,  76  Fed.  should   have  warned   his   servants  how 

349.     The  master  may  not  wilfully  ex-  to     handle     heavy     locomotive     wheels 

pose   his   servant  to   danger   of   loss   or  without  danger,  where  no  evidence  has 

injury  in  the  course  of  his  employment,  been  offered  tending  to  show  that  any 

the  risk  of  which  is  known  to  him,  but  such  method  was  either  known  to  him, 

notice  of  which  is  wrongfully  withheld,  or   generally   known    and   practiced   by 

Guirney  v.   St.  Paul,   M.   &   M.   R.   Go.  other    employers.      Richmond    Looonio- 

(1890)     43    Minn.    496,    46    N.    W.    78.  tive  cC-  Mach.  Works  v.  Ford   (1897)   94 

Kliegel  v.  Aitken    (1896)    94  Wis.  432,  Va.  627,  27  S.  E.  509.     In  Melchert  v. 

35  L.  R.  A.  249,  69  N.  W.  67    (servant  iSiiiith  Brewing  Co.   (1891)   140  Pa.  448, 

exposed   to   infectious   disease)  ;    Hysell  21    Atl.   755,   the  plaintiff's  proposition 

V.  8wift    (1899)    78  Mo.  App.   39    (ser-  was   that  the   danger  of  explosion  was 

vant  injured  owing  to  his  ignorance  of  an    actual,    latent    danger    which    was 

the    fact    that    decayed    flesh    produces  known    to   the    defendant,    or   ought   to 

poisonous  bacteria   which   may   destroy  have  been  known,  and  therefore  it  was 

the  sight  if  brought  into  contact  with  the  duty  of  the  defendant  to  warn  the 

the  eye).     It  is  a  master's  duty  not  to  plaintiff  of  this  latent  danger,  and  for 

send  his  servants  without  notice  into  a  not  doing  this  the  defendant  was  negli- 

place  which  he  knows  to  be  dangerous,  gent.     The  court  said:     "It  will  be  seen 

Clark    V.    Liston    (1894)     54    111.    App.  at  once,   from  the  above  review  of  the 

578;    Lorentz    v.    Robinson    (1883)     61  t-estimony,    that    the    plaintiff    entirely 

Md.  64;   Consolidated  Coal  Co.  v.   Gru-  failed   to   show   any  knowledge   by   the 

ber   (1900)    188  111.  584,  59  N.  E.  254,  defendant  of  this  alleged  danger,  since 

Affirming  91  111.  App.  15.     A  complaint  the  fact  of  the  explosions  was  not  com- 

is  not  demurrable  which  alleges  in  sub-  municated    by   either   of    the   witnesses 

stance   that   the   master,   knowing   that  who   say  they  had   Knowledge,   and  all 

the  place  of  work  to  which  he  assigned  the   other   testimony   proves   there   wa^ 

the  servant,  or  an  appliance  which  he  no    such    danger,    because    there    never 

was  ordered  to  use,  was  dangerous,  did  were     such     explosions.       The     learned 

not   instruct   him   as   to    its   condition,  court  below  could  not  possibly  commit 

Paolo    V.    Hunter    (1896)    3   App.    Div.  that  question  to  the  jury  upon  such  a 

528,  38  N.  Y.  Supp.  356;  Ellis  v.  'North-  state  of  testimony." 

em   P.    R.    Co.    (1900)     103    Fed.    416.  'See  Wagner  v.  H.  W.  Jayne  Chem- 

Where  plaintiff,  an  inexperienced  work-  ical   Co.    (1892)    147   Pa.   475,   23   Atl. 

man,  was  injured  while  removing  shav-  772;  Ash  v.  Verlendcn  Bros.   (1893)   154 

ings    from    beneath    a    planer,    evidence  Pa.  247,  26  Atl.  374;  Burns  v.  Pethcal 

that  the  blower  pipe  intended  to  remove  (1894)    75   Hun,   437,   27   N.   Y.    Supp. 

the    shavings    was    defective,    and    that  499.     The  proprietor  of  a.  factory  is  not 

clefendant   had   knowledge   thereof,   was  bound,  in  the  discharge  of  its  duty  to 

admissible,  since  it  tended  to  show  con-  its  employees,   to   instruct   an   ordinary 

ditions   likely   to   lead   the   plaintiff   to  employee   in  regard   to   her  conduct  in 

put  himself  in  a  position  in  which  he  so  unexpected  an  emergency  as  the  dis- 

would  be  likely  to  suffer  injury,  and  a  covery    of    a    flre.      GUmore    v.    Mitti- 

resultant  duty  on  the  defendant's  part  neague    Paper    Co.     (1897)     169    Mass. 

to   warn   him   against  the   danger  inci-  471,  48  N.  E.  623.     See  also  §  237,  note 

dent  to  clearing  the  blower  pipe.  15,  and  §  240,  note  7,  infra. 

On  the  other  hand,  it  is  error  to  leave  'In  Neff  v.  Broom  (1883)  70  Ga.  256, 
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servant  of  a  special  danger  which  could  not  have  arisen  without  negli- 
gence on  the  part  of  the  plaintiff's  fellow  servants.'* 

237.  No  duty  of  instruction  predicable  where  the  danger  in  question 
was  actually  known  to  the  servant. —  The  second  fact  which,  as  stated 
in  §  235,  supra,  must  be  established  in  order  to  justify  the  conclusion 
that  the  master  was  negligent,  is  that  the  dangers  with  regard  to  which 
there  is  alleged  to  have  been  a  duty  of  instruction  were  not  known, 
either  actually  or  constructively,  to  the  servant.  The  absence  of  any 
obligation  to  instruct  a  ser\-ant  who  is  proved  by  direct  evidence  actu- 
ally to  have  had  as  complete  kuowledge  of  the  danger  and  of  the  appro- 
priate means  of  avoiding  it  as  the  master  could  have  imparted  to 
him  is  too  obvious  to  admit  of  controversy.  Manifestly  it  cannot  be 
"  the  duty  of  the  master  to  admonish  his  servant  to  be  careful,  when 
the  servant  well  knows  his  danger  and  the  importance  of  using  care 
to  avoid  it.  It  is  tlie  duty  of  the  servant  to  exercise  care  proportionate 
to  the  danger  of  his  situation  as  he  understands  it,  and  if  he  fails  to 
do  so  the  fault  is  his,  and  not  his  master's."^ 

an  omission  to  instruct  was  held  not  to  hours  for  work;  that  those  whose  duty 
be  culpable  where  the  defendants  had  it  was  to  furnish  her  with  the  paper,  of 
employed  women  to  work  at  one  end  of  which  she  was  in  search,  were  away, 
a  room  72  feet  in  length,  to  wrap  soap  and  their  absence  known  to  her;  that 
in  papers  which  were  brought  to  them,  she  chose  to  wait  upon  herself  rather 
and  one  of  the  women,  returning  out  of  than  be  delayed;  that  she  voluntarily 
working  hours,  had  gone  to  the  back  went  into  this  unlighted  part  of  the 
part  of  the  room  to  get  some  paper,  and  room,  and,  by  her  own  negligence,  oc- 
there  fallen  into  a  reservoir  of  lye.  The  casioned  her  injuries;  that  she  was  paid 
court  expressed  its  agreement  with  the  by  the  quantity  of  work  she  did,  and, 
position  of  defendants'  counsel  that  neg-  being  unwilling  to  await  the  return  of 
ligence  could  not  be  predicated  of  the  her  eoemployees,  sought  to  perform,  not 
mere  omission  to  inclose  the  reservoir,  only  her  own,  but  their  duties." 
but  said  that  this  contention  did  not  *  Simpson  v.  Gerken  (1897)  19  App. 
exactly  meet  the  complaint,  which  Div.  68,  45  N.  Y.  Supp.  1100.  Plaintiff 
charged  that  defendants  were  negligent  and  his  fellow  workmen  had  construct- 
in  keeping  the  reservoir  in  a  part  of  the  ed  in  an  elevator  shaft  a  scaffold  so 
room  too  dark  for  the  plaintiff  to  dis-  placed  that,  if  the  elevator  were  raised, 
cover  it  herself,  and  in  failing  to  notify  the  loop  of  the  rope  suspended  from  the 
her  of  its  existence.  The  liability  of  cage  caught  in  it.  Defendant's  vice  prin- 
the  defendants  from  this  standpoint  cipal  had  been  requested  not  to  lower 
was  then  discussed  as  follows:  "We  the  cage,  but  had  not  been  told  about 
recognize  their  obligation  to  provide  her  the  danger  from  the  rope  if  it  should 
with  a  perfectly  safe  place  for  the  per-  be  raised. 

formance  of  the  duties  in  which  she  was  '  Ciriack  v.  Merchants'  Woolen  Co. 
engaged;  and  if,  for  any  proper  pur-  (1890)  151  Mass.  152,  6  L.  R.  A.  733, 
pose,  she  was  expected  or  required  to  23  N.  W.  829.  Failure  of  a  corporation 
expose  herself  to  the  danger  of  falling  to  give  warning  to  the  master  maehin- 
Into  their  reservoir,  it  was  their  duty  to  ist  employed  in  its  establishment  that 
have  notified  her  of  its  existence  that  there  was  danger  that  the  wall  or  walls 
she  might  have  guarded  against  it.  It  of  the  gas  room  would  fall  in  case  fire 
is  shown  by  the  proof,  beyond  question,  occurred,  where  he  was  not  ignorant  of 
as  it  looks  to  us,  that  there  was  neither  the  danger  or  of  the  causes  which  pro- 
necessity  for,  nor  expectation  of,  her  duced  it,  does  not  make  it  criminally 
going  near  the  danger;  that  the  acci-  liable  for  his  death,  caused  by  the  fall 
dent    occurred    out    of    the    accustomed  of  such  walls,  while  breaking  down  the 


§  237]  DUTY  TO  INSTRUCT  AND  WARN.  529 

It  will  be  shown  in  a  later  chapter  (volume  2,  chapter  xlv.)  that, 
according  to  many  of  the  authorities,  the  servant,  for  the  purpose  of 
negativing  his  assumption  of  the  risk  and  his  contributory  negligence, 
must  always  allege  his  ignorance  of  that  risk.  The  analogue  of  this 
doctrine  in  the  present  connection  is  that  a  servant  who  relies  on  a 
breach  of  the  duty  of  instruction  must  introduce  a  specific  averment 
that  he  did  not  know  of  the  danger  from  which  his  injury  resulted.* 
But  the  rule  of  pleading  would  doubtless  be  less  strict  in  some  juris- 
dictions.    See  the  chapter  just  referred  to. 

The  possession  of  the  knowledge  which  will  negative  the  existence 
of  the  diity  of  instruction  may  be  inferred  from  the  testimony  of  the 
plaintiff  himself,*  or  from  specific  testimony  which  establishes  beyond 

iooT  of  the  gas  room  during  the  fire,  Wis.   488,   86   N.   W.    178.     Where   the 

under    instructions    from    the    superin-  only  evidence  in  the  case,  including  that 

tendent.       Allen     v.     Augusta    Factory  of  the  plaintiff  himself,  is  to  the  effect 

( 1888 )  82  Ga.  76,  8  S.  E.  68.     See  also,  that  he  had  complete  knowledge  of  the 

to  the  same  effect,  Ooodnoio  v.  Walpole  danger  which  caused  his  injury,  it  is  the 

Emery  Mills   (1888)    146  Mass.  261,  15  duty  of  the  court  to  direct  the  jury  to 

N.  E.  576;  Perry  v.  Old  Colony  R.  Go.  return  a,  verdict  for  the  defendant;  and 

(1895)    164  Mass.   296,  41   N.   E.   289;  a  charge  setting  forth  the  character  of 

Eathaway  v.  Illinois  0.  R.  Co.    (1894)  the  obligation  of  the  master  to  instruct 

92  Iowa,  337,  60  N.  W.  651;  Junior  v.  the  plaintiff  is  erroneous  and  mislead- 
Missouri  Electric  Light  &  P.  Co.  (1895)  ing,  inasmuch  as  it  has  no  relevancy  to 
127  Mo.  79,  29  S.  W.  988 ;  Yeager  v.  the  facts  of  the  case.  Cincinnati,  N.  0. 
Burlington,  C.  R.  &  N.  R.   Co.    ('1894)  d  T.  P.  R.  Go.  v.  Mealer  (1892)   1  C.  C. 

93  Iowa,  1,  61  N.  W.  215;  King  v.  Mor-  A.  633,  6  U.  S.  App.  86,  50  Fed.  725. 
.9071  (1901)  48  C.  C.  A.  507,  109  Fed.  A  verdict  is  rightly  directed  for  the  de- 
446;  Foley  v.  Chicago  &  N.  W.  R.  Co.  fendant  in  an  action  in  which  the  serv- 
(1882)  48  Mich.  022,  42  Am.  Rep.  481,  ant  seeks  to  recover  on  the  ground 
12  N.  W.  879 ;  Arhadelphia  Lumber  Go.  that  he,  being  immature  and  inexperi- 
V.  Bethea  (1892)  57  Ark.  76,  20  S.  W.  enced,  was  sent  by  his  master  into  dan-. 
808.  ger  the  full  extent  of  which  he  did  not 

' Brainard   v.    Van   Dyke    (1899)    71  comprehend,  where  it  appears  from  his 

Vt.  359,  45  Atl.  758.  own  testimony  that  he  was  over  twenty 

'  A  court  may  declare,  as  a  matter  of  years  of  age,  that  he  was  not  wanting 

law,  that  there  has  been  no  breach  of  in  the   average  intelligence  of  his   age, 

the   duty   to   instruct   a  boy   of   twelve  that  his  duties  were  explained  to  him 

and  a  half  years   as  to  the  danger  of  when    he    entered    on    his    employment, 

coming    into    contact    with     uncovered  and  that  he  understood  the  very  danger 

.cogs,  where  he  testifies  on  cross-exam-  into  which  he  fell   (an  unblocked  frog), 

ination  that  he  knew  if  anyone  got  his  and  had  in  mind  the  purpose  to  avoid  it. 

fingers    between    the    cogs    his    fingers  McGinnis    v.    Canada    Southern    Bridqe 

would   be   smashed,   and   that   he  knew  Co.   (1882)  49  Mich.  466,  13  N.  W.  819. 

enough    to    keep    away    from    the    cogs  A  charge  which   lea,ves  to  the   jury  to 

when   they   were  in   motion.     BorcJc   v.  say  whether,   as  a   matter  of   fact,   the 

Michigan    Bolt    d    Nut    Worlcs    (1896)  plaintiff'   knew   what,   according   to   his 

111  Mich.   129,   69  N.  W.  254.     Where  own  testimony  he  did  know,  and  wheth- 

a  servant  injured  by  having  her  hand  er  he  could  appreciate  a  danger  which 

caught  while  operating  a  mangle  testi-  he  was  just  as  much  bound  to  approei- 

fies  that  she  was  doing  the  work  in  a  ate  as  the  defendant  was, — here  the  lia- 

proper  manner   at  the  time  of  the  in-  bility   of    a   stool   to   slip   on   a   greasy 

jury,  and  that  she  knew  that  she  would  fioor, — and  thus  impliedly  authorizes  a 

be  injured  if  her  fingers  were  caught,  it  finding   that   the  defendant  was  guilty 

is  error  to  submit  the  issue  of  the  fail-  of    an    omission    of   duty   in    failing   to 

ure  of  the  mast;r  to  instruct  the  serv-  warn  the  plaintiff  as  to  the  danger,  is 

ant.      Oroth    v.    Thomann    (1901)     110  erroneous  a,nd  a  ground  for  ordering  a 

Vol,  I.  ]M,  &  S,— 34. 
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all  reasonable  doubt  that  he  had  received  adequate  information  as  to 
the  danger  from  a  notiilcation  proceeding  directly  from  the  master 
himself,*  or  from  some  extrinsic  source.^ 


new  trial,  even  though  the  court  may 
also  have  charged  the  jury  that  it  was 
unnecessary  to  instruct  the  plaintiff  if 
he  knew  the  conditions  and  the  danger 
which  was  likely  to  result  therefrom. 
Koehler  v.  Syracuse  Specially  Mfg.  Go. 
(1896)  12  App.  Div.  50,  42  N.  Y.  Supp. 
182,  1105.  See  also  Roth  v.  Northern 
P.  Lumbering  Co.  (1889)  18  Or.  205, 
22  Pac.  842 ;  Missouri  P.  R.  Co.  v.  Ga-ll- 
hreath  (1886)  66  Tex.  520,  1  S.  W. 
622;  Mannion  v.  Eagan  (1896)  9  App. 
Div.  98,  41  N.  Y.  Supp.  86;  Galveston, 
H.  &  S.  .4.  R.  Co.  v.  Garrett  (1889)  73 
Tex.  262,  13  S.  W.  62;  Wolski  v. 
Knapp-Stout  &  Co.  Co.  (1895)  90  Wis. 
178,  63  N.  W.  87  ;  Ogley  v.  Miles  ( 1893) 
139  N.  Y.  458,  34  N.  E.  1059;  American 
Strawloard  Go.  v.  Foust  (1895)  12  Ind. 
App.  421,  39  N.  E.  891;  Yerdelli  v. 
Gray's  Harbor  Commercial  Co.  ( 1897 ) 
115  Cal.  517,  47  Pac.  364. 

*  Davis  v.  Port  Huron  Engine  & 
Thresher  Go.  (19ul)  126  Mich.  429,  85 
N.  W.  1125  (no  recovery  where  plain- 
tiff's decedent  came  into  contact  with 
a  live  electric  wire,  of  the  dangerous 
character  of  which  he  had  been  in- 
formed) ;  Simmons  v.  Chicago  &  T.  R. 
Go.  (1884)  110  111.  340  (servant  had 
been  cautioned  as  to  the  danger  that  a 
bank  which  he  was  excavating  might 
fall);  Gantwell  v.  Brennan  (1900)  125 
Mich.  349,  84  N.  W.  299  (servant  had 
been  instructed  as  to  the  method  of 
applying  a  compound  to  a  belt  when- 
ever it  slipped;  and  while  he  was  in 
the  performance  of  this  duty  the  com- 
pound broke,  and  he  was  caught  on  the 
belt  and  pulley ) .  A  motorman  of  an 
electric  car,  twenty-four  years  of  age, 
and  of  ordinary  intelligence,  after  be- 
ing instructed  for  eight  days  in  his 
duties,  and  told  that  it  is  a  motorman's 
duty  to  clean  the  "commutator"  at  the 
end  of  every  alternate  trip  of  his  car, 
and  seeing  it  cleaned  on  at  least  two 
occasions,  assumes  the  risk  of  cleaning 
such  commutator.  Burnell  v.  West  Side 
R.  Go.  (1894)  87  Wis.  387,  58  N.  W. 
772. 

°  "Even  if  a  master  is  negligent  in  not 
giving  his  servant  instructions  and 
cautions  as  to  the  dangers  of  his  em- 
ployment, yet  if  the  servant  receives 
the  same  information  and  cautions  from 
other  sources,  whether  from  other  per- 
sons or  from  his  own  observation,  and 


is  nevertheless  thereafter  injured,  the 
negligence  of  the  master  is  not  the 
proximate  cause  of  the  injury."  Trun- 
tle  V.  North  Star  Woolen-Mill  Go. 
(1894)  57  Minn.  52,  58  N.  W.  832. 
Compare  also  the  statement  that,  if  the 
servant  had  already  obtained,  at  the 
time  his  injury  was  received,  the  infor- 
mation which  it  is  alleged  the  master 
should  have  given,  it  cannot  be  said 
that  the  injury  was  the  result  of  the 
failure  of  the  master  to  impart  the  in- 
formation. Bessemer  Land  &  Improv. 
Go.  V.  Dubose  (1899)  125  Ala.  442,  28 
So.  380  (servant  himself  admitted  that 
he  had  been  told  that  the  mule  which 
kicked  him  was  vicious).  A  servant 
cannot  recover  if  he  has  been  sufficient- 
ly notified  and  cautioned  by  a  coservant. 
Alabama.  G.  Goal  &  Coke  Co.  v.  Pitts 
(1893)  98  Ala.  285,  13  So.  135.  A  sei-v- 
ant  cannot  hold  his  master  liable  for  fail- 
ing to  instruct  him  as  to  the  danger  of 
moving  heavy  locomotive  wheels  by  hand, 
where,  before  his  own  injury  was  re- 
ceived, he  had  seen  an  accident  in  which 
one  of  the  workmen  had  very  narrc-yly 
escaped  injury  while  a  wheel  was  be- 
ing moved  in  this  manner,  and  his  own 
testimony  is  to  the  effect  that  his  fel- 
low servants  had  told  him  that  this 
method  of  doing  the  work  was  danger- 
ous, and  that  this  was  also  his  own 
opinion.  Richmond  Locomotive  &  Mach. 
Works  V.  Ford  (1897)  94  Va.  627,  27 
S.  E.  509.  Tne  plaintiff  is  not  enti- 
tled to  a  charge  that  "the  duty  of  cau- 
tioning a  boy  of  the  plaintiff's  age 
[fourteen  years],  and  giving  him  full 
notice  of  the  risks  attending  the  work, 
is  a  responsibility  from  which  the  com- 
pany cannot  free  itself  by  delegating 
it  to  a  foreman  or  to  a  second  hand." 
Such  an  instruction  would  create  the 
erroneous  impression  that,  even  if  the 
plaintiff  had  full  instructions,  it  would 
have  been  of  no  avail,  if  they  proceeded 
from  the  defendant's  foreman  or  sec- 
ond hand.  The  master  cannot  escape 
the  responsibility,  if  there  be  one  upon 
him,  of  notifying  the  servant  of  the 
risks  of  the  work  by  merely  delegating 
it  to  one  of  the  servants,  but  if  the  duty 
thus  delegated  was  performed,  the  ser- 
vant had  all  the  notice  requisite  for  his 
safety.  Sullivan  v.  India  Mfg.  Go. 
(1873)  113  Mass.  396.  The  following 
charge  has  been  held  correct;     "If  the 
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238.  Wo  duty  to  instruct  a  servant  as  to  dangers,  of  which  knowledge 
is  imputable  to  him. —  The  juridical  consequences  of  constructive 
knowledge  being  the  saiue  as  those  of  actual  knowledge,  it  follows  that 
no  duty  to  instruct  a  servant  i^an  Ije  predicated  in  a  case  in  which  the 
instruction  will  not  add  to  the  knowledge  which,  under  the  circum- 
stances, is  attributed  to  him.-*^  In  other  words,  the  master  is  not  re- 
quired to  point  out  dangers  which  are  readily  ascertainable  by  the 
servant  himself  if  he  makes  an  ordinarily  careful  i;se  of  such  knowl- 


plaintiff  [servant]  had  such  instruction, 
caution,  information,  or  knowledge  as 
would  enable  him,  with  a  reasonable 
exercise  of  care  on  his  part,  to  do  his 
work  with  safety  to  himself,  the  defend- 
ant was  not  liable,  and  that  it  made  no 
difference  whether  he  derived  it  [such 
knowledge]  from  the  defendant's  offi- 
cers, from  a  second  hand  in  another  part 
of  the  room,  from  a  stranger,  or  from 
his  own  perceptions  and  intelligence." 
nid.  (minor  servant  was  injured  here.) 
In  Tac/g  v.  McGeorge  (1893)  155 
Pa.  308,  26  Atl.  671,  plaintiff  re- 
quested the  court  to  charge  that,  if 
the  jury  found  the  boy  to  be  young 
and  inexperienced,  it  was  the  duty  of 
defendants  to  explain  to  him  the  dan- 
ger. The  answer  was :  "I  affirm  that 
point,  .  .  .  also,  with  the  qualifi- 
cation, perhaps,  that,  if  he  had  that 
experience  from  any  other  source,  then 
it  would  not  be  necessary."  In  the 
general  charge  the  court  explicitly  in- 
structed the  jury  -that,  if  the  boy  had 
knowledge  of  the  dangerous  character 
of  the  machine  by  information  from 
others  or  by  experience,  he  could  not 
recover.  Held,  that  the  use  of  the  word 
"perhaps"  was  not,  under  the  circum- 
stances, sufficient  ground  for  reversing 
the  judgment  in  favor  of  the  plaintiff. 
Other  cases  recognizing  the  doctrine 
that  the  disability  of  the  servant  to  re- 
cover on  the  ground  of  his  previous  ac- 
quaintance with  the  conditions  is  alto- 
gether independent  of  the  source  from 
which  he  has  derived  his  information 
are:  Doirneii  v.  Smryer  (1892)  157 
Mass.  418,  32  N.  E.  654  (Citing  Pratt 
V.  I'routy  (1891)  153  Mass.  333,  20  N. 
E.  100?;  De  H<iu:::a  v.  Stafford  Mills 
(1892)  155  Mass.  476,  30  N.  E.  81); 
Emma.  Cotton  Seed  Oil  Co.  v.  Hale 
(1892)  56  Ark.  2.S2,  19  S.  W.  600.  The 
principle  of  the  above  cited  cases  seems 
hardly  reconcilable  with  a  recent  rul- 
ing that,  where  a  switchman  was  in- 
jured while  endeavoring  to  couple  cars 
in   defendant's  yard   in   the   nighttime, 


by  stumbling  over  a  ground  switch,  it 
was  error  to  permit  plaintiff  to  testify 
that  he  had  been  warned  by  a  certain 
person  as  to  ground  switches  in  the 
yard,  but  not  warned  as  to  the  special 
switch.  The  reason  assigned  was  that 
it  was  not  shown  that  the  person  warn- 
ing him  was  an  officer  or  agent  of  de- 
fendant, whose  duty  it  was  to  give  such 
warning.  Galveston,  H.  &  8.  A.  R.  Co. 
v.  English  (1900;  Tex.  Civ.  App.)  59 
S.  W.  626,  Rehearing  denied  in  59  S. 
W.  912.     See  also  §  254,  post. 

'  Rooney  v.  Sewall  &  D.  Cordage  Co. 
(1S94)  161  Mass.  153,  36  N.  E.  789. 
"Not  only  must  he  (the  master)  pro- 
vide suitable  implements  and  means 
with  which  to  carry  on  the  business 
which  he  sets  them  to  do,  but  he  must 
warn  them  of  all  the  dangers  to  which 
they  will  be  exposed  in  the  course  of 
their  employment,  except  those  which 
the  employee  may  be  deemed  to  have 
foreseen  as  necessarily  incidental  to 
the  employment  in  which  he  engages, 
or  which  may  be  open  and  obvious  to  a 
person  of  his  experience  and  under- 
standing." Wagner  v.  E.  W.  Jayne 
Chemical  Co.  (1892)  147  Pa.  475,  478. 
23  Atl.  772. 

Whether  a  master  is  negligent  in  fail- 
ing to  notify  a  servant  of  a  danger  de-, 
pends  upon  whether  the  peril  involved 
was  "spch  as  could  be  seen  and  known  by 
ordinary  care  and  prudence,  .  .  or 
such  as  was  obscured  and  could  not  be 
seen  or  appreciated."  Holland  v.  Tennes- 
see Cool,  I.  &  R.  Co.  (1890)  91  Ala.  444, 
12  L.  R.  A.  232,  8  So.  524.  In  the  early 
cases  the  doctrine  [as  to  instruction] 
was  applied  in  favor  of  boys.  In  favor  of 
adults  it  shovild  be  applied  with  great 
caution.  Where  the  elements  of  the 
danger  are  obvious  to  ci  person  of  av- 
erage intelligence  using  due  care,  it 
would  be  unreasonable  to  require  an 
employer  to  warn  his  employee  to  avoid 
dangers  which  ordinary  prudence  ought 
to  make  him  avoid  without  warning. 
The  mere  fact  that  he  cannot  tell  th^ 
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edge,  experience,  and  judgment  as  he  possesses.^  The  failure  to  give 
instruction,  therefore,  is  not  culpable  where  the  servant  might,  by  the 
exercise  of  ordinary  care  and  attention,  have  known  of  the  danger,^ 
or,  as  the  rule  is  also  expressed,  where  he  had  all  the  means  necessary 
for  ascertaining  the  actual  conditions,  and  there  was  no  concealed 
danger  whicli  could  not  be  discovered.* 


exact  degree  of  the  danger,  if  the  nature 
and  character  of  it  can  easily  be  se«n, 
is  not  enougli  to  require  warning  and 
instruction  to  a  man  of  full  age  and 
average  intelligence.  Something  may 
properly  be  left  to  the  instinct  of  self- 
preservation,  and  to  the  exercise  of  the 
ordinary  faculties  which  every  man 
should  use  when  his  safety  is  known  to 
be  involved."  Stuart  v.  West  End  Street 
R.  Go.  (1895)  163  Mass.  391,  40  N.  E. 
180. 
^  Chicago   &   A.   R.    Co.   v.   Pettigrew 

(1898)  S2  111.  App.  33. 

'  Ctinningham    v.    Bath    Iron    Works 

(1899)  92  Me.  501,  43  Atl.  106. 

'  6  lea  son  v.  Smith  (1898)  172  Mass. 
50,  51  N.  E.  460  (guard  of  molding  ma- 
chine too  narrow). 

The  classes  of  danger  which  fall  with- 
in the  scope  of  the  rule  thus  laid  down 
are  indicated  by  the  words  and  phrases 
collected   in  the   following   paragraphs: 

Dangers  which  the  servant  "can  at  a 
glace  observe  for  himself."  Sitnms  v. 
South  Carolina  R.  Go.  (1886)  26  S.  C. 
490,  2  S.  E.  486. 

Elements  of  the  danger  so  obvious  to 
a  careful  person  of  average  intelligence 
that  ordinary  prudence  should  make 
him  avoid  them  without  warning.  Bjb- 
jia.n  V.  Woonsoclcet  Rubier  Go.  (1895) 
164  Mass.  214,  41  N.  E.  265. 

Danger  "so  simple  that  it  can  as  well 
be  ascertained  at  a,  single  view  as  at 
many."  Hathaway  v.  ilichigan  G.  R. 
Go.  (1883)  51  Mich.  253,  47  Am.  Rep. 
569,  16  N.  W.  634. 

Dangers  which  the  servant  "may  see 
and  guard  against  as  well  as  could  the 
master  himself,  if  present,  or  anyone 
else"  deputed  by  him.  Houston  cG  T.  G. 
R.  Co.  V.  Strycharshi  (1894)  6  Tex. 
Civ.  App.  555,  26  S.  W.  253,  642. 

"Obvious"  dangers.  Connors  v.  Mor- 
ton (1894)  160  Mass.  333,  35  N.  E.  860; 
Ciriack  v.  Merchants'  Woolen  Co. 
(1890)  151  Mass.  152,  6  L.  R.  A.  733, 
23  N.  E.  829 ;  Hoyle  v.  Excelsior  Steam 
Laundry  Co.  (1894)  95  Ga.  34,  21  S.  E. 
1001 ;  Gibson  v;  Oregon  Short  Line  R. 
Co.  (1893)  23  Or.  493,  32  Pac.  295; 
Bohn  V.  Eavemeyer    (1889)    114  N.  Y. 


296,  21  N.  E.  402;  Brady  v.  Ludlow 
Mfg.  Go.  (1891)  154  Mass.  468,  28  N. 
E.  901;  Rooney  v.  Sewall  &  D.  Cordage 
Go.  (1894)  161  Mass.  153,  36  N.  E. 
789;  Costello  v.  Judson  (1880)  21  Hun, 
396;  Mississippi  River  Logging  Co.  v. 
Schneider  (1896)  20  C.  C.  A.  390,  34 
U.  S.  App.  743,  74  Fed.  195 ;  Collins  v. 
Laconia  Gar  Co.  (1894)  68  N.  H.  196, 
38  Atl.  1047;  Findlay  v.  Russel  Wheel 
&  Foundry  Go.  (1896)  108  Mich.  286, 
66  N.  W.  50;  Ferguson  v.  Phoenix  Cot- 
ton Mills  (1901)  106  Tenn.  236,  61  S. 
W.  53;  Demers  v.  Marshall  (1901)  178 
Mass.  9,  59  N.  E.  454;  Thompson  v. 
Norm.an  Paper  Co.  (1897)  169  Mass. 
416,  48  N.  E.  757. 

Dangers  "obvious  even  to  a  casual 
observer."  Findlay  v.  Russel  Wheel  & 
Foundry  Go.  (1896)  108  Mich.  286,  66 
N.  W.  50. 

Dangers  "obvious  to '  anyone  of  ord- 
nary  capacity."  Connolly  v.  Eldredga 
(1894)    160  Mass.  566,  36  N.  E.  469. 

Dangers  "so  open  and  obvious  as  that 
by  the  exercise  of  care  he  [the  servant] 
would  know  of  them."  Yeager  v.  Bur- 
lington, C.  R.  &  N.  R.  Go.  (1894)  93 
Iowa,  1,  61  N.  W.  215. 

Dangers  "open  and  apparent  to  cas- 
ual observers."  Hogele  v.  Wilson 
(1892)   5  Wash.  160,  31  Pac.  469. 

Dangers  "open  and  obvious  to  the 
senses."  Railsback  v.  Wayne  County 
Tump.  Co.  (1894)  10  Ind.  App.  622,  38 
N.  E.  221. 

Dangers  "plain  and  open  to  observa- 
tion." Dougherty  v.  West  Superior 
Iron  &  Steel  Co.  (1894)  88  Wis.  343, 
60  N.  K.  274. 

Dangers  "open  to  the  ordinary  obser- 
vation of  any  person  using  reasonable 
care  and  prudence."  East  Tennessee,  V. 
&  G.  R.  Go.  V.  Turvaville  (1893)  97 
Ala.  122,  12  So.  63. 

"Apparent"  dangers.  Wolter  v.  Har- 
rison Wire  Co.  (1883)  14  Mo.  App.  592; 
Campbell  v.  Mullen  ( 1895 )  60  111.  App. 
497. 

Dangers  "plainly  apparent."  Illinois 
C.  It.  Co.  v.  Price  (1895)  72  Miss.  862, 
18  So.  415. 

Dangers    "apparent    to    ordinary    ob- 
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The  principle  upon  wliicli  the  absence  of  any  obligation  to  instruct 
is  thus  predicated  is  applicable  whether  the  risk  in  question  arises 
from  the  intrinsic  qualities  of  the  material  substances  by  which  the 
safety  of  the  servant  may  be  affected  while  he  is  engaged  in  the  per- 
formance of  his  duties,^  or  those  which  are  due  to  using  or  arranging 
those  substances  in  some  way  which  renders  them  more  than  ordi- 
narily dangerous  for  a  longer  or  shorter  period,®  or  those  which  result 
from  the  operation  of  natural  laws  upon  those  substances/  or  those 
which  depend  upon  the  selection  of  one  or  other  of  two  or  more  avail- 
able methods  of  perfonuing  a  given  piece  of  work  by  means  of  or  in 


servation."  Kean  v.  Detroit  Copper  & 
Brass  Rolling  Mills  (1887)  66  Midi. 
277,  33  N.  W.  395. 

Dangers  which  the  servant  could  only 
have  failed  to  know  by  a  want  of  "or- 
dinary care  and  observation."  Gamp- 
lell  V.  Mullen  (1895)  60  111.  App.  497. 
Dangers  "apparent  on  mere  casual 
obsei-vation."  Vilas  v.  Yanderhilt 
(1897)  20  Misc.  51,  44  N.  Y.  Supp.  267. 
Dangers  "apparent  to  tlie  servant  and 
within  his  comprehension."  Bohn  v. 
Haremeyer  (1887)  46  Hun,  557,  Af- 
firmed in  (iS89)  114  N.  Y.  296,  21  N. 
E.  402. 

Dangers  "apparent  from  brief  obser- 
vation and  experience."  De  Sauza  v. 
Stafford  Mills  (1892)  155  Mass.  476, 
30  N.  E.  81. 

Manifest  dangers.  Casey  v.  Pennsyl- 
vania Asphalt  Paving  Co.  (1901)  198 
Pa.  348,  47  Atl.  1128. 

Patent  dangers.  Standard  Oil  Co.  v. 
Eiler  (1901)  22  Ky.  L.  Hep.  1641,  61 
S.  W.  8;  Fones  v.  Phillips  (1882)  39 
Ark.  17,  43  Am.  Rep.  264;  Holland  v. 
Tennessee  Coal,  I.  &  B.  Co.  (1890)  91 
Ala.  444,  12  L.  R.  A.  232,  8  So.  524. 

Dangers  which  are  not  latent.  Cun- 
ningham V.  Ft.  Pitt  Bridge  Works 
(1901)    197  Pa.  625,  47  Atl.  846. 

The  master  is  not  required,  in  order 
to  relieve  himself  of  liability,  to  show 
that  the  attention  of  the  servant  was 
called  to  the  special  risk  from  whieb 
an  injury  resulted,  if  the  general  dan- 
gers of  the  situation  were  apparent. 
Goodridge  v.  Washington  Mills  Co. 
(1893)  'l60  Mass.  234,  35  N.  E.  484. 
Where  employees  of  a  railroad  company 
know  that  the  road  runs  through  pas- 
ture land,  and  that  the  road  is  not 
fenced,  it  is  not  the  duty  of  the  com- 
pany to  notify  them  at  what  particular 
place  cattle  may  be  expected  to  be  en- 
countered. Patton  V.  Central  loica  R. 
Co.  (1887)  73  Iowa,  306,  35  N.  W.  149. 


Numerous  cases  to  the  same  effect 
are  cited  in  the  notes  to  chapter  xxi. 
post.     See  especially  §§  394,  396,  399. 

^  Hoard  v.  Blackstone  Mfg.  Co.  (1900) 
177  Mass.  69,  58  N.  E.  180  (permanent 
visible  conditions)  ;  Michigan  C.  H. 
Co.  V.  Smithson  (1881)  45  Mich.  212, 
7  N.  W.  791  (no  duty  to  instruct  a 
switchman  as  to  the  danger  caused  by 
receiving  a  foreign  car  with  double 
dead  woods) . 

°  The  failure  of  the  superintendent  of 
a  factory  to  notify  an  employee  that 
soda  ash  had  been  used  for  cleaning 
purposes  is  not  such  negligence  as  will 
sustain  an  action  against  the  company 
for  personal  injuries  sustained  by  the 
employee,  who  slipped  from  a  beam  that 
had  been  so  cleaned,  as  he  was  about  to 
step  to  u.  ladder  to  descend  into  a  vat, 
when  the  place  was  light,  the  use  of  so- 
da ash  was  common,  and  it  does  not  ap- 
pear but  that  plaintiff  might  have 
stepped  to  the  ladder  at  once  and  avoid- 
ed the  beam.  Thompson  v.  Norman  Pa- 
per Co.  (1897)  169  Mass.  416,  48  N. 
E.  757.  There  is  no  obligation  to  warn 
a  brakeman  sent  to  couple  cars  in  broad 
daylight,  as  to  the  danger  created  by 
the  projection  of  pieces  of  timber  over 
the  end.  Lothrop  v.  Fitchhurg  R.  Co. 
(1890)    150  Mass.  423,  23  N.  E.  227. 

'  McArthur  Bros.  Go.  v.  Nordstrom 
(1899)  87  111.  App.  554  (no  duty  to  in- 
struct a  servant  as  to  the  liability  of 
pieces  of  stone  on  a  sloping  pile  to  fall 
down  when  the  lower  part  of  the  pile  is 
disturbed)  ;  Willis  v.  Besser-Churehill 
Co.  (1901)  126  Mich.  659,  86  N.  W.  133 
(no  duty  to  instruct  a,  man  hired  to 
operate  a  cut-off  table  and  circular  saw 
in  a  mill,  that  he  would  be  endangered 
if  sawdust  and  bark  were  allowed  to 
accumulate  at  the  bottom  of  the  ma- 
chine, and  the  table  was  thus  prevented 
from  moving  so  as  to  clear  the  saw 
properly). 
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t.he  neighborhood  of  those  substances.*  The  cases  illustrating  these 
•s'arious  predicaments  will  be  more  fully  discussed  in  chapter  xxi.^ 
post. 

As  the  servant  is  ordinarily  deemed  to  accept  such  risks  as  may 
arise  from  the  existence  of  defects  which  it  is  bis  special  duty  to 
remove  (compare  §  29,  ante,  and  §  268,  post),  there  is  no  obligation 
to  instruct  him  as  to  those  defects.®  On  the  other  hand  an  employer 
is  not,  as  a  matter  of  law,  relieved  of  the  duty  of  warning  an  em.ployee 
who  has  been  ordered  to  repair  a  specific  part  of  the  mechanism  of  a 
given  machine,  with  regard  to  a  danger  which  is  not  apparent  and  is 
due  to  the  improper  working  of  some  part  of  the  machine  distinct 
from  that  which  he  has  been  asked  to  repair.^" 

A  charge  to  the  jury  is  correct  or  incorrect  according  as  it  takes  due 
account  of  or  disregards  the  general  principle  reviewed  in  this  sec- 
tion." 


'  It  is  not  negligent  to  omit  to  in- 
struct an  adult  servant  of  average  in- 
telligence as  to  the  manner  in  which  he 
should  use  a  wrench  in  screwing  nuts 
on  a  rod  so  as  to  avoid  falling  in  case 
the  wrench  should  break.  Garnett  v. 
Phwniic  Bridge  Go.  (1899)  98  Fed.  192. 
The  proper  method  of  piling  ties  in  a, 
box  car  so  that  they  will  not  fall  does 
not  involve  any  risk  which  demands  in- 
struction. Brown  v.  Oregon  Lumher 
Go.  (1893)  24  Or.  315,  33  Pae.  557. 
An  employer  is  not  liable  to  his  pack- 
ing and  shipping  clerk — a  man  twenty- 
four  years  old — for  injuries  sustained 
by  him  in  falling  from  the  unguarded 
side  of  a  platform,  in  endeavoring  to 
save  himself  from  injury  by  being  run 
upon  by  a  barrel  weighing  400  pounds, 
which  he  was  assisting  in  unloading 
from  a  car  by  means  of  a  skid  18  inches 
long  and  2  feet  wide,  with  a  fall  of  10 
inches,  extending  from  the  ear  to  the 
platform,  although  he  was  ignorant  of 
the  usual  way  of  handling  such  barrels, 
and  was  not  informed  thereof  by  the 
foreman  under  whose  direction  he  was 
working.  Manley  v.  Minneapolis  Paint 
Go.  (1899)  76  Minn.  169,  78  N.  W. 
1050.  Where  a  servant  possesses  spe- 
cial skill  and  experience  in  the  manipu- 
lation of  an  appliance,  negligence  can- 
not be  predicated  of  the  omission  to  in- 
form him  how  to  use  it  so  as  to  avoid 
injury.  Ray  v.  Jeffries  (1887)  86  Ky. 
367,  5  S.  W.  867. 

"Thus,  where  an  employee  of  a  tele- 
phone company  was  assisting  other  em- 
ployees  to   tate   down   telephone   poles 


which  he  knew  were  old  and  decayed, 
the  fact  that  his  foreman  did  not  in- 
form him  of  one  defective  pole  in  par- 
ticular, which  fell  and  injured  him 
while  he  was  at  the  top  thereof  remov- 
ing a  wire,  will  not  render  the  company 
liable  for  his  injuries.  Saxton  v.  North- 
western  Teleph.  Exch.  Co.  (1899)  81 
Minn.  314,  84  N.  W.  109. 

"°  Martineau  v.  'National  Blank  Book 
Go.   (1896)   166  Mass.  4,  43  N.  E.  513. 

"  Where  the  danger  was  obvious,  it  is 
not  error  to  refuse  to  charge  that  the 
plaintiff  should  have  been  cautioned. 
Fcrauson  v.  Phoenix  Gotton  Mills 
(1901)  106  Tenn.  236,  61  S.  W.  53.  A 
charge  to  the  eirect  that  the  master  owed 
the  duty  of  instruction  as  to  all  dangers 
reasonably  to  be  anticipated,  no  excep- 
tion of  patent  dangers  being  suggested, 
is  erroneous.  Pones  v.  Phillips  (1882) 
39  Ark.  17,  43  Am.  Rep.  264.  An  un- 
qualified charge  to  the  effect  that  an 
employer  is  liable  for  failure  to  warn 
an  inexperienced  employee  ordered  into 
a  more  hazardous  position  than  tliat  for 
which  he  was  employed,  as  to  dangers 
attending  the  same,  is  erroneous,  inas- 
much as  such  a  liability  does  not  exist 
where  they  are  so  open  and  obvious  that 
by  the  exercise  of  care  such  employee 
would  know  of  them.  Newbury  v. 
Oetchel  &  M.  Lumber  &  Mfg.  Go. 
(1896)  100  Iowa,  441,  69  N.  W.  743. 
In  a  case  where  a  drawbar  did  not  enter 
the  drawhead  of  the  car  which  was  be- 
ing coupled  to  another,  the  result  being 
that  the  deadwoods  came  very  close  to- 
gether, it  was  held  that  the  jury  should 
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The  question  whetlier  the  servant  should  have  been  instructed  is 
for  the  jury,  whenever  there  is  evidence  tending  to  show  that  it  was  a 
proper  case  for  such  instruction,  and  different  conclusions  may  rea- 
sonably be  drawn  from  that  evidence.-'^  But  where  the  facts  are  clear 
and  only  susceptible  of  one  construction,  this  question  is  for  the 
court.-' ^ 

239.  Master  is  prima  facie  under  no  obligation  to  give  instruction  as 
to  normal  or  ordinary  risks. —  One  frequent  application  of  the  general 
principle  enunciated  in  the  preceding  section  results  from  the  theory 
that  persons  who  hire  themselves  out  to  do  a  particular  kind  of  work 
are  supposed  to  understand  the  ordinarj'  dangers  which  pertain  to  it,^ 
or,  in  another  point  of  view,  are  supposed  to  accept  those  dangers  as 
a  part  of  the  incidents  of  their  contract.^  See  chapter  xvii.^  B, 
post.  The  master,  it  is  held,  is  always  warranted  in  acting  on  the 
presumption  that  the  servant  understands  any  danger  which  be- 
longs to  this  category,  unless  he  has  notice  that  the  person  he  is  hir- 
ing is  inexperienced  or  of  less  than  average  intelligence,  the  most 
frequent  illustrations  of  this  limitation  being  furnished  by  the  de- 
cisions which  deal  with  minors.     See  subd.  B,  infra.       All  instruc- 


have  been  instructed  as  to  the  effect  of 
the  servant's  knowledge  of  the  risk. 
Way  V.  Illinois  C.  R.  Go.  (1875)  40 
Iowa,  341.  Where  the  evidence  points 
to  the  conclusion  that  the  servant  ought 
to  have  known  of  the  hazard  from  which 
his  injury  resulted,  a  charge  which 
merely  tells  the  jury  of  the  duty  of 
knowing  and  informing  the  servant  of 
that  hazard,  and  does  not  advert  to  the 
existence  of  a  correlative  duty  on  the 
servant's  part,  is  erroneous.  McArthur 
Bros.  Co.  V.  'Nordstrom  (1899)  87  111. 
App.  554. 

'■-Richardson  v.  Sivift  &  Go.  (1899) 
37  C.  C.  A.  557,  96  Fed.  699;  New  Or- 
leans Ice  Go.  V.  O'Malley  (1899)  34  0. 
C.  A.  233,  92  Fed.  108 ;  Nyiack  v.  Cham- 
pagne Lmtiber  Co.  (1899)  33  C.  C.  A. 
269,  63  U.  S.  App.  519,  90  Fed.  774; 
Albertz  v.  Bache  (1890)  32  N.  Y.  S.  R. 
1014,  10  N.  Y.  Supp.  639.  See  also  § 
390,  post,  as  to  the  general  principle 
that  the  question  vphether  the  servant 
comprehended  a  given  risk  is  primarily 
one  for  the  jury. 

"  Manley  v.  Minneapolis  Paint  Go. 
(1899)  76  Minn.  169,  78  N.  E.  1050. 
See  also  §  390,  post. 

'■  Consolidated  Goal  Co.  v.  Scheller 
(1892)   42  111.  App.  619. 

'  Chicago  &  N.  W.  R.  Go.  v.  Donahue 
(1874)   75  111.  106. 


'  The  rule  that  an  employer  who  places 
a  young  and  inexperienced  pei'son  in  a 
dangerous  situation  is  bound  to  warn 
him  of  the  danger  has  no  application  to 
a  case  where  an  adult  servant  is  in- 
jured in  the  performance  of  the  ordi- 
nary duties  which  he  has  deliberately 
undertaken,  owing  to  his  own  failure  to 
make  such  use  of  his  senses  as  is  re- 
quired from  a  person  of  average  intelli- 
gence, when  he  has  the  option  of  doing 
something  in  one  of  two  or  more  ways 
involving  various  degrees  of  danger. 
Union  P.  R.  Co.  v.  Estes  (1887)  37  Kan. 
715,  16  Pae.  131.  A  brakeman  is  bound 
to  know  that,  among  the  cars  for  the 
storage  of  which  a  side  track  may  be 
used,  may  be  some  loaded  with  iron  pro- 
jecting over  the  ends.  When,  therefore, 
he  is  ordered  to  take  certain  cars  out  of 
a  side  track,  he  must  be  on  his  watch 
for  any  cars  of  the  description  that  may 
be  standing  there,  and  is  not  entitled 
to  be  warned  as  to  their  presence.  Jack- 
son V.  Missouri  P.  R.  Co.  (1891)  104 
Mo.  448,  16  S.  W.  413.  There  is  no  duty 
to  instruct  a  brakeman  as  to  the  danger 
caused  by  low  overhead  bridges.  Bay- 
lor V.  Delaware,  L.  &  W.  R.  Co.  (1878) 
40  N.  J.  L.  24,  29  Am.  Rep.  208.  A 
brakeman  need  not  be  warned  as  to  the 
danger  incident  to  coupling  cars  with 
drawbars    of    different    heights.      The 
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court  said :  "  The  defendant  was  not  switch  at  a  station  is  farther  from  a 
called  on  to  make  preliminary  measure-  cattle  guard  than  another  does  not  con- 
ments,  and  to  warn  the  plaintiff  of  the  stitute  an  unusual  danger  against  which 
possible  difference  before  setting  him  to  a  brakeman  is  entitled  to  a  special 
work.  The  possibility  was  obvious  in  a  warning  when  he  is  ordered  to  make  a 
car  coming  from  a  dilTerent  road."  Ells-  coupling.  Robinson  v.  Chicago,  R.  I. 
bury  V.  New  York,  N.  U.  &  H.  R.  Co.  c£  P.  R.  Co.  (1887)  71  Iowa,  102,  32  N. 
(1898)  172  Mass.  iSO,  51  N.  E.  415.  A  W.  193.  Any  adult  of  ordinary  intelli- 
switehman  need  not  be  warned  as  to  gence,  even  though  inexperienced,  is  pre- 
the  dangers  arising  from  the  handling  of  sumed  to  understand  the  danger  that  a 
foreign  cars  with  coupling  appliances  track  walker  may  be  caught  by  a  train 
different  from  those  on  the  cars  of  his  on  a  trestle,  and  the  readiest  way  of 
own  employers.  Michigan  C.  R.  Go.  v.  reaching  a  place  of  safety,  viz.,  by  get- 
iSmithson  (1881)  45  Mich.  212,  7  N.  E.  ting  on  one  of  the  bent  caps  at  either 
791.  The  court  said:  "The  business  side  of  the  track,  both  obvious.  Gibson 
of  the  road  was  of  itself  a  notification  v.  Oregon  Short  Line  R.  Go.  (1893)  23 
that  many  diflerences  requiring  atten-  Or.  493,  32  Pac.  295.  The  failure  to 
tion  in  coupling  were  to  be  encountered  instruct  a  man  employed  to  paint  a  hot 
by  the  switchmen  and  brakemen.  The  boiler  with  coal  tar,  that  there  is  a 
Michigan  Central  is  a  great  common  danger  of  some  of  the  tar  popping  and 
way  for  the  cars  of  all  the  railroad  com-  lighting  on  his  person,  is  not  negligence, 
panics  of  the  country,  and  every  man  as  the  danger  is  not  one  which  requires 
in  the  employ  of  the  defendant,  if  he  special  precautions  to  avoid.  San  An- 
has  ordinary  intelligence,  is  perfectly  tonio  Gas  Co.  v.  Robertson  (1900)  93 
cognizant  of  the  fact.  He  knows,  too,  Tex.  503,  56  S.  W.  323  (1899)  Reversing 
that  the  cars  of  the  several  railroad  55  S.  W.  347.  In  Mississippi  R.  Log- 
and  transportation  companies  differ,  and  ging  Go.  v.  Schneider  (1896)  20  C.  C. 
that  at  one  time  or  another  all  these  A.  390,  54  U.  S.  App.  743,  74  Fed.  195, 
differences  may  appear  in  the  ears  he  a  servant  while  supplying  wood  to  the 
may  be  called  upon  to  couple  or  un-  man  in  charge  oi  a  circular  saw  was  in- 
couple.  Every  train  is  likely  to  have  jured  by  being  struck  by  a  piece  which 
several  kinds,  and  he  cannot  assume,  was  caught  in  it.  Discussing  one  phase 
as  he  passes  from  one  to  another,  that  of  the  plaintiff's  case  the  court  re- 
the  two  will  be  alike;  much  less  that  marked:  "It  is  said,  however,  that  the 
the  whole  train  will  be.  To  notify  him  servant  could  not  anticipate  that  the 
specially  of  the  differences  would  not  operator  at  the  edger  would  not  remove 
only  be  troublesome  and  expensive,  and  one  piece  of  lumber  before  another  eom- 
oftentimes,  as  above  explained,  confus-  ing  over  the  live  rollers  would  strike 
ing.  but  it  would  be  a  work  of  superero-  it,  force  it  over  the  space  of  dead  rollers 
gation;  for  any  man  capable  intelli-  between  the  alley  and  the  slab  saw,  nor 
gently  of  performing  the  duty  would  that  it  would  be  swerved  from  its  nat- 
be  no  wiser  after  the  notice  than  before ;  ural  course  by  the  direction  given  to  it, 
and  a  ma.n  who  would  not  heed  the  in-  either  by  the  impinging  force  or  by  the 
formation  the  very  nature  and  course  of  operator  in  striving  to  secure  it.  That 
the  business  would  impart  to  him  would  is  true,  and  is  equally  true  with  respect 
be  protected  by  no  notice."  To  the  same  to  the  master.  The  possibility  was  as 
effect  see  Sinims  v.  South  Carolina  R.  palpable  to  the  understanding  of  the  one 
Go.  (1886)  26  S.  C.  490,  2  S.  E.  48G.  as  to  the  other.  The  mill  had  been  op- 
That  the  drawhead  of  a  loaded  car  which  erated  for  some  ten  or  eleven  years  with- 
an  experienced  switchman  was  required  out  that  safeguard  and  without  accident 
to  couple  to  another  ear  was  out  of  or-  from  that  cause.  In  marshalling  the 
der  does  not  render  the  company  liable  dangers  that  ordinary  care  would  seek 
for  his  death  while  making  the  coupling,  to  guard  against,  it  could  hardly  be  an- 
where  the  car  had  a  card  posted  thereon  tieipated  that  the  piece  of  lumber  would 
marked  "bad  order,"  in  accordance  with  be  projected  such  a  distance  over  dead 
its  usual  method  of  notifying  employees  rollers,  and  would  also  be  so  swerved 
of  defects,  and  he  was  told  of  its  dan-  from  its  course,  that  it  would  strike 
gerous  condition  before  the  injury,  and  the  slab  saw,  22  feet  away  from  the  end 
it  was  the  custom  of  the  company  to  of  the  line  of  live  rollers,  and  north  of 
remove  defective  cars  for  the  purpose  of  the  line  of  dead  rollers  extended  west- 
unloading  them.  Gulf,  G.  d  S.  F.  R.  erly  upon  a  direct  line  from  the  live 
Co.  V.  Mayo  (1896)  14  Tex.  Civ.  App.  rollers.  Nor  can  it  be  said  that  the 
853,  37  S.  W.  659.     The  fact  that  one    danger   was   a   concealed   one,   growing 
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tions  which  are   inconsistent  with  this   principle  are   deemed   to  be 
erroneous.* 

240.  Master  is  prima  facie  bound  to  give  instructions  as  to  all  abnor- 
mal or  extraordinary  risks. —  The  doctrine  which  may  he  regarded  as 
representing  the  converse  of  the  propositions  discussed  ia  the  pre- 
ceding sections  is  that  a  master  is  pi-ima  facie  bound  to  instruct  a 
servant  as  to  all  risks  which  are  abnormal  or  extraordinary  and  at 
the  same  time  of  such  a  kind  that  the  servant  cannot  be  held  charge- 
able vsdth  an  adequate  comprehension  of  their  nature  and  extent,  or  of 
the  proper  means  by  which  to  safeguard  himself.-^     The  presumption 


out  of  any  defective  machinery.  It 
arose  from  the  manner  of  operation,  not 
because  of  defective  machinery;  and 
therefore  was  a  risk  incident  to  the  busi- 
ness." See  also  cases  cited  in  §§  264- 
269,  post. 

*  It  is  error  to  instruct  a  jury  that 
"it  is  the  duty  of  the  master  to  inform 
his  servants  of  all  danger  in  and  about 
the  premises  where  they  are  required, 
by  his  authority,  to  perform  labor." 
Chicago,  R.  I.  &  P.  B.  Co.  v.  Clark 
(1883)  108  111..  118.  The  court  said: 
"Railroad  employees,  as  all  the  books 
lay  down  the  doctrine,  assumed  the  or- 
dinary risks  and  hazards  of  the  employ- 
ment. The  presumption  is  that  the  em- 
ployee understands  the  nature  and  dan- 
gers of  the  employment  when  he  en- 
gages in  the  service,  and,  if  not,  that 
he  will  inform  himself.  It  would  be 
wholly  impracticable  for  railroads  and 
manufacturers  to  employ  men  of  experi- 
ence to  inform  each  of  the  hands  that 
any  particular  act  he  is  required  to  per- 
form is  dangerous.  It  would  be  ruinous 
to  such  bodies  to  hire  a  person  to  ac- 
company every  brakeman  and  other  em- 
ployees to  inform  them  of  danger  in  the 
performance  of  every  act  of  duty,  or  of 
the  danger  in  the  manner  of  its  perform- 
ance. It  is  impossible  that  the  law  can 
ever  impose  such  requirements, — and 
that  is  what  this  instruction  in  sub- 
stance asserts  as  a  legal  requirement." 
In  Missouri  P.  R.  Co.  v.  Watts  (1885) 
63  Tex.  549,  the  trial  judge  in  substance 
instructed  the  jury  that,  if  the  appel- 
lee was  inexperienced  as  to  the  opera- 
tion of  the  business  upon  the  repair 
tracks,  it  was  then  the  duty  of  appel- 
lant to  instruct  him  as  to  the  rules  and 
regulations  respecting  the  same.  This 
instruction  the  supreme  court  held  to 
be  incorrect,  saying:  "By  seeking  and 
accepting  the  service  the  appellee  as- 
sumed all  the  risks  incident  to  the  em- 


ployment. It  was  not  the  duty  of  ap- 
pellant to  instruct  him  respecting  the 
rules,  regulations,  and  usages  by  which 
the  service  was  governed,  unless  asked 
for  such  information,  unless  the  em- 
ployee was  known  to  be  an  inexperienced 
person  in  the  business,  and  in  its  trans- 
action subject  to  danger  not  open  to 
his  observation,  known  to  the  employer." 
■Pittsburgh,  C.  &  St.  L.  R.  Go.  v. 
Adams  (1886)  105  Ind.  165,  5  N.  E. 
187.  For  cases  in  which  the  rule  in 
the  text  was  applied  or  recognized  see — • 
Western  U.  Teleg.  Co.  v.  McMullen 
(1895)  58  N.  J.  L.  155,  32  L.  R.  A.  351, 
33  Atl.  384;  Hightouer  v.  Barnberg  Cot- 
ton Mills  (1896)  48  8.  0.  190,  26  S.  E. 
222 ;  Salem  Stone  &  Lime  Co.  v.  Oriffin 
(1894)  139  Ind.  141,  38  N.  E.  411; 
Williams  v.  Walton  &  W.  Go.  (1892) 
9  Houst.  (Del.)  322,  32  Atl.  726;  Tur- 
ner V.  Ooldshoro  Lumber  Go.  (1896) 
119  N.  C.  387,  26  S.  E.  23;  McDade  v. 
Washington  &  G.  R.  Co.  (1886)  5 
Mackey,  144;  Bromley  v.  Smith,  B.  & 
K.  Mach.  Go.  (1882)  12  Mo.  App.  594; 
Kliegel  v.  Aitlcen  (1896)  94  Wis.  432, 
35  L.  R.  A.  249,  69  N.  W.  67  (servant 
contracted  infectious  disease)  ;  Mysell  v. 
Swift  (1899)  78  Mo.  App.  39  (servant's 
eye  destroyed  by  bacteria  generated  by 
decayed  flesh )  ;  Norfolk  Beet-Sugar  Co. 
V.  Uight  (1898)  56  Neb.  162,  76  N.  W. 
566.  A  master  is  bound  to  notify  his 
servant  of  risks  which  the  latter  has  no 
reason  to  believe,  from  the  nature  of  his 
employment,  he  will  have  to  encounter, 
and  which  arise  from  hidden  causes  or 
such  as  would  reasonably  escape  his  ob- 
servation. M^ood  V.  Heiges  (1896)  83 
Md.  257,  34  Atl.  872.  One  who  contracts 
to  perform  labor  for  another  takes  upon 
himself  such  rislcs  only  as  are  neces- 
sarily and  usually  incident  to  the  em- 
ployment. If  the  employer  has  knowl- 
edge that  the  particular  employment  is, 
from   extraneous  causes,   hazardous  or 
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is  that  all  risks  wliieh  belong  to  this  category  are  not  known  to  the 
servant.  Hence,  the  question  whether  the  servant  should  have  been 
warned  is  alwaj's  for  the  jui-y  where  the  evidence  is  fairly  susceptible 
of  the  construction  that  the  peril  to  which  his  injury  was  due  was  one 
of  this  description,  and  there  is  no  positive  evidence  tending  to  charge 
him  with  actual  or  constructive  knowledge  of  that  peril.  This  prin 
ciple  is  equally  applicable  whether  the  risks  in  question  existed  a1 
the  time  when  the  servant  commenced  the  performance  of  his  con- 
tract,^ or  were  afterwards  created  by  some  material  change  in  the 


dangerous  to  a.  degree  beyond  what  it 
fairly  imports  or  is  understood  by  the 
servant  to  be,  he  is  bound  to  inform 
the  servant  of  the  fact.  Baxter  v.  Rob- 
erts (1872)  44  Cal.  187,  13  Am.  Rep. 
160.  Similar  language  is  used  in 
Thompson  v.  Chicago,  M.  &  St.  P.  R. 
Go.  (1883)  4  MeCrary,  629,  14  Fed. 
566.  Employers  "are  bound  to  see  that 
their  employees  have  reasonable  notice 
of  any  hidden  danger  known  to  the  em- 
ployer, but  of  which  the  employees 
might  be  ignorant  without  blame."  Dow- 
ling  V.  Allen  (1878)  6  Mo.  App.  195. 
It  is  culpable  negligence  in  the  master 
to  fail  to  notify  the  servant  of  risks 
which  are  not  patent,  and  of  which  he 
is  not  cognizant  from  the  nature  of  his 
emplovment.  Consolidated  Coal  Co.  v. 
Wombacher  (1890)  134  111.  57,  24  N.  E. 
627.  Since  the  obligation  of  the  mas- 
ter is  to  place  the  servant  on  the  same 
footing  as  himself  in  respect  to  knowl- 
edge of  the  dangers  of  the  work  it  fol- 
lows that  the  duty  of  instruction  arises 
when  the  master  possesses  what  the 
courts  term  "superior  means"  of  knowl- 
edge. Louisville  &  N.  R.  Co.  v.  Shivell 
(1892)  13  Ky.  L.  Re.p.  902,  18  S.  W. 
944.  A  master  who  fails  to  inform  a 
servant  employed  to  remove  the  latch 
holding  the  lever  of  a  movable  ear, 
whereby  its  contents  of  molten  slag  are 
dumped,  that  the  appliance  has  not  at 
all  times  worked  properly,  is  liable  for 
injuries  sustained  by  the  servant  while 
in  the  exercise  of  due  care,  and  because 
of  such  latent  defect.  Fowler  v.  Buf- 
falo Furnace  Co.  (1899)  41  App.  Div. 
84,  58  N.  Y.  Supp.  223,  Appeal  Dis- 
missed in  (1899)  160  N.  Y.  665,  55  N. 
E.  1095.  If  any  structure  near  a  line 
of  railway  is  so  located  as  to  involve 
unusual  danger  to  employees  operating 
the  road,  it  is  the  duty  of  the  company 
to  advise  such  employees  as  are  exposed 
to  danger  by  such  location,  or  to  afford 
them  an  opportunity  to  know  the  char- 
acter and  extent  of  that  danger  by  ob- 


servation. Boyd  V.  Harris  (1896)  176 
Pa.  484,  35  Atl.  222.  A  request  for  a 
charge  to  the  effect  that  the  perils  oi 
the  work  were  obvious,  and  that  the 
master  was  therefore  under  no  obliga- 
tion to  instruct  the  servant,  should  not 
be  granted  where  the  servant's  duty  was 
to  dig  under  a  bank  which  was  not  ex- 
pected to  fall  by  the  action  of  gravita- 
tion, and  which  had,  up  to  the  time  of 
the  accident,  been  taken  down  by  pry- 
ing over  the  top  when  an  excavation  of 
a  sufficient  depth  had  been  made  at  the 
bottom.  Lynch  v.  Allyn  (1893)  160 
Mass.  248,  35  N.  E.  550,  distinguishing 
the  cases  where  a  man  is  set  to  work 
to  undermine  a  bank  which  is  expected 
to  fall  by  the  force  of  gravitation,  and 
he  is  required  to  look  out  for  himself, 
See  §  394,  note  1,  subd.  (aa),  and  §  396, 
note  1,  subd.  (bb),  post.  Warning 
should  be  given  where  a  servant  is  set 
to  work  with  several  others  to  push  a 
car  past  a  bank  which  at  one  place 
comes  so  close  to  the  track  that  he  will 
be  crushed  if  he  is  on  the  side  next  to 
it.  Stackman  v.  Chicago  &  N.  W.  R 
Go.  (1891)  80  Wis.  428,  50  N.  W.  404 
The  duty  of  warning  has  been  said  to 
be  especially  imperative  where  the  sery- 
ant  is  required  to  handle  dangerous  ex' 
plosives.  Decatur  Cereal  Mill  Co.  v 
Boland  (1900)  95  111.  App.  601;  Spel 
man  v.  Fisher  Iron  Co.  (1870)  56  Barb 
151.  Compare  §  395,  note  2,  subd.  aa 
post. 

^As,  where  malt  was  fumigated  with 
sulphur  and  salt  in  the  kiln  room  of  a 
malting  house,  from  which  the  fumes  es- 
caped through  crevices,  and  overcame  a 
workman  on  another  floor,  so  that  he 
fell  into  machinery  there  and  was  in- 
jured. Deisenrieter  v.  Kraus-Merhel 
Malting  Co.  (1896)  92  Wis.  164,  66  N. 
W.  112.  Or  where  a  part  of  a  trestle 
just  beyond  the  place  to  which  engin- 
eers were  constantly  obliged  to  take 
their  engines  was  dangerously  weak. 
Paulmier  v.  Erie  R.  Co.   (1870)    34  N. 
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intrinsic  condition  or  relative  arrangement  of  the  instrumentalities  by 
which  the  work  was  being  done,  or  of  the  substances  which  the  injured 
person  or  his  coemployees  were  required  to  handle.^     More  particu- 


J.  L.  151.  Or  where  a  machine  was  li- 
able to  spasmodic  movements.  United 
Laundry  'Go.  v.  Schilling  (1900)  21  Ky. 
L.  Rep.  1798,  56  S.  W.  425.  Or  where 
a,  laborer  is  set  to  work  under  a  bank 
which  is  so  cracked  and  seamed  as  to 
be  liable  to  fall  at  any  amount.  Elledge 
V.  National  City  &  0.  R.  Go.  (1893) 
100  Cal.  282,  34  Pac.  720.  Or  where  a 
railway  agent,  believing  that  a  station 
was  about  to  be  burglarized,  secured 
others  to  guard  the  place,  and  during 
the  night  an  engineer,  on  going  to  the 
station  for  the  purpose  of  getting  orders, 
was  shot  and  killed  by  mistake.  Lips- 
comh  V.  Houston  &  T.  G.  B.  Co.  (1901; 
Tex.)  55  L.  R.  A.  869,  64  S.  W.  923, 
Modifying  Judgment  in  ( 1901 ;  Tex.  Civ. 
App.)  62  S.  W.  954.  In  a  case  where 
a  carpenter  hired  to  erect  a  fence  on  a 
lot  was  held  not  to  assume  the  risk  of 
being  shot  by  a  person  in  adverse  pos- 
session, unless  the  employer  had  noti- 
fied him  beforehand  that  forcible  re- 
sistance might  be  expected,  the  court 
said:  "The  general  principle  which  for- 
bids the  employer  to  expose  the  employee 
to  unusual  risks  in  the  course  of  his 
employment,  and  to  conceal  from  him 
the  fact  of  such  danger,  is  not  affected 
by  the  fact  that  the  danger  known  to 
the  employer  arose  from  the  tortious 
or  felonious  purposes  or  designs  of  third 
persons  acting  in  hostility  to  the  inter- 
ests of  the  employer  and  through  agen- 
cies beyond  his  control.  The  employee 
is  as  clearly  entitled  to  information  of 
such  known  danger  of  that  character  as 
of  any  other,  the  existence  of  which  is 
known  to  the  employer.  The  employer, 
if  he  knew  or  was  informed  of  a  threat- 
ened danger  of  that  character,  was 
bound  to  communicate  the  information 
to  Ms  employee  about  to  be  exposed  to 
it  in  the  course  of  his  employment  and 
in  ignorance  of  its  existence.  The  na- 
ture or  character  of  the  agency  or  means 
through  which  the  danger  of  injury  to 
the  employee  is  to  be  apprehended  can 
make  no  difference  in  the  rule,  for  the 
employee  is  entitled  in  all  cases  to  such 
information  upon  the  subject  as  the  em- 
ployer may  possess,  and  this  with  a 
view  to  enable  him  to  determine  for  him- 
self if  at  the  proffered  compensation  he 
be  willing  to  assume  the  risk  and  incur 
the  hazards  of  the  business;  and  if  the 
employer    have    such     information     ox' 


knowledge  and  withhold  it  from  the  em- 
ployee, and  the  latter  afterwards  be  in- 
jured in  consequence  thereof,  the  em- 
ployer is  liable  to  him  in  damages  there- 
for." Baxter  v.  Roberts  (1872)  44  Cal. 
188,  13  Am.  Rep.  160. 

In  O'Connor  v.  Adams  (1876)  120 
Mass.  427,  it  was  laid  down  that  the 
case  is  for  tfte  jury  where  there  is  evi- 
dence tending  to  show  that  the  defend- 
ant's agents  put  the  plaintiff  in  a  place 
of  peculiar  danger,  of  which  he  had  no 
knoA'ledge  or  experience,  without  in- 
forming him  of  the  risks  or  instructing 
him  how  to  avoid  them.  This  princi- 
ple was  applied  in  a  later  case,  where  a 
servant,  while  engaged  in  taking  down 
an  old  building,  was  injured  by  the  col- 
lapse of  a  wall  which  the  defendant 
knew  to  be  unsafe  owing  to  a  fissure  in 
it.^  Ryan  v.  Tarhox  (1883)  135  Mass. 
207.  The  same  conception  is  apparent 
in  the  rulings  which,  without  any  spe- 
cific reference  to  the  duty  of  warning, 
declare  that  it  is  negligence  to  allow  a 
servant  to  use  a  defective  instrumental- 
ity the  condition  of  which  is  known  to 
the  master,  and  not  known  to  the  serv- 
ant. Indianapolis  &  0.  R.  Co.  v.  Love 
(1858)   10  Ind.  554. 

'  NortMcestern  Fuel  Co.  v.  Danielson 
a893)  6  0.  C.  A.  636,  12  U.  S.  App. 
688,  57  Fed.  915  (where  the  employer 
began  to  tear  down  a  trestle  under  which 
the  ptaintiff  was  at  work).  It  is  the 
duty  of  the  master  to  notify  the  servant 
of  any  change  in  the  condition  of  his 
apparatus  by  which  the  dangers  of 
handling  it  are  augmented,  unless  the 
circumstances  themselves  constitute  a 
sufficient  notification.  Graver  v.  Chris- 
tian (1887)  36  Minn.  413,  31  N.  W. 
457.  The  duty  of  instruction  was  held 
to  exist  under  the  following  circum- 
stances: Where  a  servant  was  set  to 
work  under  a.  bank  into  which  wedges 
had  been  driven  the  evening  before  with- 
out his  knowledge,  the  danger  being  also 
increased  by  a  fall  of  rain  during  the 
night  (Thomas  v.  Ross  [1896]  21  C.  C. 
A.  444,  41  U.  S.  App.  574,  75  Fed. 
552 )  ;  where  a  miner  was  injured  by  the 
caving  of  a  shaft  at  a  place  where  there 
had  been  a  fissure  in  the  earth  before 
the  accident  (Strahlendorf  v.  Rosenthal 
[1872]  30  Wis.  674)  ;  where  a,  wall  be- 
came ruinous  and  dangerous  while  a 
servant  was  working  near  it  (Vaughan 
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larly  is  a  jury  warranted  in  finding  that  the  omission  to  warn  was  a 
culpable  neglect  of  duty,  where  the  servant  was  thrown  off  his  guard 

V.  Cork  &  y.  R.  Co.  [1860]  12  Ir.  C.  L.  White  [1899;  Tex.  Civ.  App.]  54  S.  W. 
Rep.  297,  per  Pigot,  C.  B.,  arguendo)  ;  432)  ;  where  spikes  had  heen  removed 
where  a  plaintiff  was  injured  owing  to  from  a  ladder  since  the  servant  had  last 
the  existence  of  a  crack  in  the  wall  of  used  it,  and  it  had  thus  been  made  more 
a  pit  in  which  he  was  working  (Colo-  liable  to  slip  on  the  floor  when  he 
rado  CUy  v.  Liafe  [1901;  Colo.]  65  Pac.  climbed  it  (O'Donnell  v.  Sargent  [1897] 
630)  ;  where  the  day  crew  of  an  under-  69  Conn.  476,  38  Atl.  210)  ;  where  there 
cutting  machine  were  allowed  to  go  to  was  a  change  in  a  dangerous  machine, 
work  without  any  warning  as  to  the  amounting  to  more  than  an  "ordinary 
dangerous  condition  of  the  face  of  the  adaptation"  such  as  a  skilled  mechanic 
coal  where  they  were  to  work  (Consoli-  should  anticipate  (Ryan  v.  Chelsea  Pa- 
dated  Goal  Co.  V.  Oruler  [1900]  188  111.  per  Mfg.  Co.  [1897]  69  Conn.  454,  37 
584,  59  N.  E.  254,  91  111.  App.  15);  Atl.  1062);  where  an  elevator  was  out 
where  the  form  of  a  dump  pile  was  of  repair.  (Dervin  v.  Herrman  [1890] 
changed  by  removals  so  that  the  slope  26  Jones  &  S.  193,  9  N.  Y.  Supp.  722)  ; 
became  much  st.eeper  during  the  day-  where  pipe  which  conveyed  oil  from  tank 
time,  and  one  of  the  night  shift  was  con-  had  been  broken  {Pullman  Palace  Car 
sequently  injured  (Iroquois  Furnace  Co.  Co.  v.  Laack  [1892]  143  111.  242,  18  L. 
v.  McCrea  [1900]  91  111.  App.  337);  E.  A.  215,  32  N.  E.  285);  where  new 
where  all  the  ballast  between  the  ties  and  unusual  machinery  the  use  of  which 
at  a  certain  switch  is  removed,  thus  involves  an  unexpected  and  unantici- 
causine  a  brakeman  to  lose  his  footing  pated  danger  is  adopted  (O'Neil  v.  St. 
(LouisvHle  &  N.  R.  Co.  v.  Bowcock  Louis,  I.  M.  &  S.  R.  Co.  [1881]  3  Mc- 
[1899]  21  Ky.  L.  Rep.  383,  51  S.  W.  580,  Crary,  423,  9  Fed.  337)  ;  where  a  new 
Eeheaiing  Denied  in  21  Ky.  L.  Rep.  switch  was  reasonably  safe  and  prop- 
890,  53  S.  W.  262)  ;  where  a  railway  erly  constructed,  but  was  operated  in  a 
switch  was  reopened  for  use  after  a  long  different  manner  ( Cincinnati,  N.  0.  d 
abandonment  {Toivn  v.  Michigan  C.  R.  T.  P.  B.  Co.  v.  Cray  [1900]  50  L.  R.  A. 
Go.  [1890]  84  Mich.  214,  47  N.  W.  065)  ;  47,  41  C.  C.  A.  535,  101  Fed.  623).  In 
where  a  master  of  the  steamer  caused  a  the  last  cited  case  it  was  laid  down 
spare-wheel,  which  in  its  ordinary  con-  that  the  considerations  which  demand 
dition  rested  loosely  and  unfastened  that  the  master  shall  furnish  for  his 
upon  the  drum  of  the  steamwheel,  to  employees  reasonably  safe  appliances 
be  lashed  so  that  it  would  necessarily  necessarily  extend  to  the  requirement 
rotate  with  the  drum,  thereby  render-  that  when  appliances  wholly  or  partial- 
ing  the  apparatus  dangerous  to  anyone  ly  new,  and,  so  far  as  they  differ  and 
engaged  in  cleaning  it  CWithcofsky  v.  the  particular  work  is  concerned,  un- 
Wier  [1887]  32  Fed.  301);  where  the  known  and  untried,  are  substituted  for 
condition  of  a  machine  was  changed  old  ones,  he  shall  give  full  and  plain  in- 
(Hauykins  v.  Johnson  [1886]  105  Ind.  structions  to  employees  as  to  the  parts 
29,  55  Am.  Rep.  169,  4  N.  E.  172)  ;  of  such  appliances  which  are  new  in  op- 
where  a  member  of  one  of  several  shifts  eration,  in  order  that  they  may  have  a 
went  to  work  in  a  shaft  in  a  mine  where  fair  opportunity  to  understand  the  na- 
another  shift  had  previously  discharged  ture  of  any  differences  which  might,  if 
several  blasts  and  left  one  missed  hole  they  were  unknown,  produce  danger. 
(Shannon  v.  Consolidated  Tiger  &  Poor-  There  is  also  an  obligation  to  instruct 
man  Uin.  Co.  [1901]  24  Wash.  119,  64  a,  servant  where  unfit  fellow  servants 
Pac.  169)  ;  where  a  piece  of  machinery  are  unavoidably  employed.  Chicago,  St. 
had  been  disconnected  and  left  in  such  L.  &  P.  R.  Go.  v.  Champion  (1894)  9 
a  position  that  it  was  liable  to  fall  Ind.  App.  510,  36  N.  E.  221,  37  N.  E. 
(Aitken  v.  Neioport  Co.  Q.  B.  D.  [1887]  21. 

3  Times  L.  R.  527)  ;  where  a  machine  See  also,  as  recognizing  the  general 
became  so  clogged  by  the  materials  upon  rule — Walsh  v.  Chicago  ( 1901 )  94  III. 
which  it  operated  that  it  was  dangerous  App.  311;  Clark  v.  Liston  (1894)  54  111. 
to  a  new  employee;  accumulation  of  App.  578  (said  with  reference  to  a  build- 
motes  in  a,  "linter"  caused  breast-board  ing  which  was  being  torn  down)  ;  Mc- 
to  jump  up  and  press  the  servant's  hands  Dougall  v.  Ashland,  Svlphitr-Fibre  Co, 
against  the  saws    (Hillsboro  Oil  Co.  v.  (1897)     97    Wis.    382,    73    N.    W.    327, 
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by  the  assurance  of  the  employer  that  there  were  no  abnormally  unsafe 
conditions.*     See  chapter  xxiv.^  post. 

So  far  as  the  essential  fact  of  an  increase  of  danger  is  concerned, 
it  is  obvious  that  this  situation  may  be  brought  about  by  the  transfer 
of  the  servant  to  a  new  environment,  or  by  the  imposition  of  new 
duties  in  the  old  environment,  no  less  than  by  a  change  in  the  inherent 
quality  or  in  the  arrangement  of  the  instrumentalities  themselves, 
or  of  the  materials  handled.  It  follows,  therefore,  that,  when  the 
servant  is  thus  required  to  work  amidst  new  surroundings  or  to  under- 
take new  duties,  the  master  becomes  at  once  chargeable  with  the  obli- 
gation of  giving  him  instructions  in  any  case  where  there  is  a  real 
augmentation  of  the  risks,  owing  to  the  fact  that  the  servant  has  not 
sufficient  experience  or  intelligence  to  enable  him  to  safeguard  him- 
seK.^     Where  the  injury  was  received  by  the  servant  while  doing 

'Gowen  v.  Push  (1896)  22  C.  C.  A.  Banlcs  v.  Hffingham  (1896)  63  111.  App. 
196,  40  U.  S.  App.  349,  76  Fed.  349.        223    (laborer  transferred  to  place  in  a 

'  Brennan  v.  Gordon  (1890)  118  N.  ditch  where  there  were  deposits  of 
y.  489,  S  L.  E.  A.  818,  23  N.  E.  810  quicksand).  See  also,  as  affirming  ex- 
( master  bound  to  instruct  common  la-  plicitly  or  recognizing  the  duty  of  in- 
borer  before  he  is  put  in  charge  of  dan-  struction  under  these  circumstances,  the 
gerous  machinery  —  here  an  elevator —  following  cases:  'Newiury  v.  Getchel 
with  which  he  is  not  acquainted);  <f  Af.  Luniber  &  Mfg.  Go.  (1896)  100 
Jain.es  v.  Rapides  Lumber  Co.  (1898)  Iowa.  441,  69  N.  W.  743;  Palmer  v. 
50  La.  Ann.  717,  44  L.  R.  A.  33,  23  So.  Michigan  G.  R.  Go.  (1891)  87  Mich. 
469  (minor  nineteen  years  of  age  sud-  281,  49  N.  W.  613;  Hamilton  Bridge  Go. 
denly  called  on  to  work  with  a  trim-  v.  O'Connor  (1895)  24  Can.  S.  C.  598; 
mer  in  a  sawmill);  Camp  v.  Hall  Leary  Y.  Boston  &  A.  R.  Co.  (1885)  139 
(1897)  39  Fla.  535,  22  So.  792  (boy  Mass.  580,  52  Am.  Rep.  733,  2  N.  E. 
fourteen  years  of  age  was  employed  to  115;  Union  P.  R.  Go.  v.  Port  (1873) 
put  together  vegetable  crates,  and  trans-  17  Wall.  553,  21  L.  ed.  739 ;  Gavigan  v. 
ferred  to  the  work  of  pushing  cars  on  Lake  Shore  &  M.  S.  R.  Co.  (1896)  110 
a  side  track);  Texarkana  &  Ft.  8.  R.  Mich.  71,  67  N.  W.  1097;  Walker  v. 
Co.  v.  Preacher  (1900;  Tex.  Civ.  App.)  Lake  Shore  &  M.  S.  R.  Co.  (1895)  104 
59  S.  W.  593  (minor  emploved  as  a  Mich.  606,  62  N.  W.  1032;  Camp  v. 
messenger  in  a  railway  office^^  directed  Hall  (1897)  39  Fla.  535,  22  So.  792; 
to  couple  cars)  ;  Felton  v.  Girardy  Mary  Lee  Goal  &  R.  Co.  v.  Chambliss 
(1900)  43  C.  C.  A.  439,  104  Fed.  127  (1893)  97  Ala.  171,  11  So.  897;  Gulf, 
(helper  in  repair  shop  of  railway  com-  G.  &  8.  F.  R.  Co.  v.  Neii:man  (1901; 
pany  was  directed  to  go  into  the  fire  Tex.  Civ.  App.)  64  S.  W.  790;  Quinn 
box  of  a  locomotive  which  had  steam  up,  v.  Johnson  Forge  Co.  (1892)  9  Houst. 
and  tighten  the  plug  in  a  leaking  flue  (Del.)  338,  32  Atl.  858.  In  Mann  v. 
of  the  boiler,  and,  not  knowing  that  the  Oriental  Print  Works  (1875)  11  R.  I. 
plug  was  screwed  in,  hammered  it  so  152,  the  following  instruction  was  af- 
the  threads  broke  and  thus  allowed  the  firmed:  "If  the  fireman,  although  em- 
steam  to  escape)  ;  Michael  v.  Roanoke  ployed  only  for  a  fireman,  was  placed 
Much.  Works  (1894)  90  Va.  492,  19  S.  under  the  orders  of  the  engineer,  and 
E.  261  (helper  in  boiler  shop  assigned  was  by  him  suddenly  called  upon  to  as- 
to  duties  where  he  was  exposed  to  dan-  sist  in  throwing  on  a  belt,  out  of  his 
ger  from  a  crane  used  to  move  ma-  own  sphere,  but  within  the  sphere  of 
chinery)  ;  Lofrano  v.  New  York  £  Mt.  duty  of  the  engineer,  and  was  thus  sub- 
Y.  Water  Co.  (1890)  55  Hun,  452.  8  jected  to  a  risk  with  which  he  was  not 
N.  Y.  Supp.  717  (servant  not  employed  acquainted,  or  to  a  peculiar  and  greater 
to  perfoi-m  that  particular  service  was  risk  at  that  time  and  of  which  he  was 
ordered  to  warm  a  quantity  of  dyna-  not  informed  or  cautioned,  then  the  de- 
jnite,  and  was  injured  by  its  explosion) ;   fendants  would  be  liable,"     "  If  the  i.%- 
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work  outside  tlie  scope  of  his  employment,  it  often  becomes  a  material 
question  whether  he  was  acting  under  proper  authority,  for  it  is  clear, 
upon  general  principles,  that  negligence  cannot  be  predicated  of  the 
master's  omission  to  instruct  a  servant  as  to  work  which  he  was  neither 
expected  nor  ordered  to  do.^    The  absence  of  any  specific  order  from 


ture  and  magnitude  of  the  master's 
work,  whether  it  be  that  of  construction 
or  otberwi.se,  and  the  number  of  men 
engaged  in  its  execution,  are  such  that 
the  exercise  of  ordinary  care  for  the 
safety  and  protection  of  the  workmen 
from  unusual  and  unnecessary  dangers 
requires  that  they  be  given  reasonable 
orders,  and  that  they  be  not  ordered 
from  one  part  of  the  work  to  another, 
without  warning,  into  places  of  unusual 
danger  and  risks,  which  are  not  obvious 
to  the  senses  and  known  to  them,  but 
which  might  be  ascertained  by  the  mas- 
ter by  a  proper  inspection,  the  absolute 
duty  rests  upon  the  master  to  give  such 
reasonable  orders.  ...  A  workman, 
when  ordered  from  one  part  of  the  work 
to  another,  cannot  be  allowed  to  stop, 
examine,  and  experiment  for  himself, 
in  order  to  ascertain  if  the  place  as- 
signed to  him  is  a  safe  one ;  and  there- 
fore, in  obeying  the  order,  while  he  as- 
sumes obvious  and  ordinary  risks,  he 
has  a  right  to  rely  upon  a  faithful  dis- 
charge of  the  master's  duty  to  use  ordi- 
nary care  to  warn  and  protect  him 
against  unusual  dangers."  Carlson  v. 
Northwestern  Teleph.  Exch.  Co.  (1896) 
63  Minn.  433,-  65  N.  W.  914.  A  charge 
to  the  effect  that  a  foundry  superin- 
tendent, when  about  to  order  an  extra- 
hazardous piece  of  work  to  be  done,  is 
under  no  obligation  to  warn  workmen 
not  then  present,  but  whose  duties  may 
call  them  to  the  place  at  any  moment, 
is  rightly  refused.  Oirard  v.  8t.  Louis 
Car-Wheel  Co.  (1891)  46  Mo.  App.  79. 
The  situation  which  results  when  the 
servant  is  ordered  by  the  master  to  per- 
form temporaiy  service  beyond  and 
without  the  scope  of  that  which  he  has 
engaged  to  do,  is  thus  discussed  in  a 
recent  case:  "The  master  may  not  law- 
fully expose  his  servant  to  greater  risks 
than  those  pertaining  to  the  particular 
service  for  which  he  has  engaged,  and 
against  which  the  servant,  through  want 
of  skill,  or  by  reason  of  tender  age  or 
physical  inability,  could  not  presumably 
defend  himself,  if  unapprised  of  the  dan- 
ger. He  is  bound  to  warn  the  servant 
of  the  danger  if  it  be  not  obvious,  and 
to  instruct  him  how  it  may  be  avoided. 
If,  however,  the  servant  be  of  mature 


years  and  of  ordinary  intelligence  and 
experience,  he  is  presumed  to  know  and 
comprehend  obvious  dangers.  In  such 
case  the  master  is  not  liable  for  injury 
happening  to  the  servant  in  the  per- 
formance of  dangerous  work  without  the 
scope  of  his  engagement  for  sen'ice, 
merely  because  he  has  been  directed  by 
the  master  to  perform  such  work.  If 
the  servant  is  possessed  of  knowledge 
and  experience  sufficient  to  comprehend 
the  danger,  and  without  objection  un- 
dertakes the  service,  the  master  is  not 
liable  for  injury  received  by  the  servant 
in  such  new  and  more  dangerous  em- 
ployment. .  .  .  The  liability  upon 
the  master  in  cases  of  injury  to  the 
servant  received  in  a  dangerous  employ- 
ment outside  of  that  for  which  he  had 
engaged  arises,  therefore,  not  from  the 
direction  of  the  master  to  the  servant 
to  depart  from  the  one  service  and  to 
engage  in  the  other  and  more  dangerous 
work,  but  from  failure  to  give  proper 
warning  of  the  attendant  danger  in 
cases  where  the  danger  is  not  obvious, 
or  where  the  servant  is  of  immature 
years,  or  unable  to  comprehend  the  dan- 
ger." Reed  v.  Stockmeyer  (1896)  20 
C.  C.  A.  381,  34  U.  S.  App.  727,  74  Fed. 
186.  See,  generally,  as  to  such  situa- 
tions, chapter  xxv.,  post. 

"  Leistritz  v.  American  Zylonite  Co. 
(1891)  154  Mass.  382,  28  N.  B.  294; 
Gillen  v.  Rowley  (1890)  134  Pa.  209, 
19  Atl..  504;  Hinckley  v.  Horazdowsky 
(1890)  133  111.  359,  8  L.  R.  A.  490,  24 
N.  E.  421;  Stewart  v.  Patrick  (1892) 
5  Ind.  App.  50,  30  N.  E.  814;  McCue  v. 
National  Starch  Mfg.  Go.  (1894)  142 
N.  Y.  106,  36  N.  E.  809  (no  liability 
where  servant  undertook  proprio  motu 
to  repair  machinery,  when  it  was  his 
duty  merely  to  report  to  a  machinist 
when  the  necessity  for  repairs  arose). 

Where  the  foreman  told  the  plaintiff, 
who  was  employed  to  load  cars,  to  fix 
up  the  dump  cars  as  a  mill  temporarily, 
as  well  as  he  could,  this  order  cannot 
be  construed  into  a  direction  to  incur 
any  danger,  or  to  go  to  any  part  of  the 
mill,  or  to  saw  a  piece  of  scantling  on 
any  saw  he  might  select.  The  rights  of 
the  parties  must,  in  such  a  case,  t>e  de- 
termined by  the  rule  that  the   master 
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the  master  does  not,  kowever,  operate  as  a  conclusive  bar  to  the 
servant's  action  under  such  circumstances.  Pie  may  still  rely  on  the 
duty  of  the  master  to  instract  him,  if  the  employer  knew  that  he  had 
engaged,  or  was  likely  to  engage,  in  the  work  from  which  his  injury 
resulted. ''^  For  a  further  discussion  of  the  right  of  a  servant  to  re- 
cover for  injuries  received  in  doing  work  outside  the  scope  of  his 
employment,  see  chapter  xxv.,  post.  Compare  also  the  cases  cited  in 
§  395,  post. 

240a.  Servant's  comprehension  of  the  risk,  and  not  merely  of  the  con- 
ditions, is  the  material  point  to  be  determined. —  In  considering 
whether  the  servant's  action  is  barred  on  the  ground  of  knowledge,  the 
material  question  is  not  whether  he  was  aware  of  the  conditions  which 
produced  the  danger,  but  whether  he  understood  the  danger  itself.^ 
But  in  a  large  number  of  instances  the  conclusion  that  knowledge  of 
the  conditions  cannot  be  imputed  without  also  imputing  knowledge 
of  the  attendant  risks  is  so  clearly  unavoidable  that,  for  practical  pur- 
poses, the  investigation  is  concenaed  only  with  the  question  whether 
the  servant  possessed  the  former  kind  of  knowledge.^ 

is  under  no  duty  of  specially  guarding  380 ;  Cooniis  v.  New  Bedford  Cordage 
dangerous  machinery,  or  of  giving  spe-  Co.  (186!))  102  Mass.  573,  3  Am.  Rep. 
eial  warning  as  to  the  dangers  arising  ,^06  (machinery  which  caused  the  in- 
therefrom,  as  respects  persons  who,  jury  was  open  to  view,  and  probably  it 
without  authority,  go  into  places  where  was  seen  l)y  tlie  party  injured;  but  the 
such  machinery  is  in  operation.  Lind-  danger  of  the  position  was  not  ex- 
strand  v.  Delta  Lumber  Co.  (1887)  65  plained,  as  was  necessary  for  the  pro- 
Mich.  254,  32  N.  W.  427.  tection  of  one  who  had  no  knowledge  of 
^  Leistritz  v.  American  Zylonite  Co.  it);  McGowan  v.  LaFlata  Min.  d  Smelt- 
(1891)  154  Mass.  382,  28  N.  E.  294.  ing  Co.  (1882)  3  McCrary,  393,  9  Fed. 
In  Donahoe  v.  Old  Colony  R.  Co.  (1891)  8fil:  George  Matthews  Go.  v.  Bouchard 
153  Mass.  356,  26  N.  E.  868,  the  de-  (1897)  8  Rap.  Jud.  Quebec  B.  R.  550. 
fendant  contended  that  a  conductor  who  -  A  conductor  of  a.  train  on  an  in- 
left  his  train  before  the  accident  hap-  elined  railway,  with  seventeen  years'  ex- 
pened  was  not  negligent  in  omitting  to  perience,  who  knows  that,  under  certain 
tell  the  plaintiff  of  a  broken  drawbar,  conditions  of  weather,  the  several  sec- 
because  the  movements  of  the  train  and  tions  are  stopped  at  a  certain  shed  near 
the  coupling  and  uncoupling  of  cars  the  head  of  the  incline,  and  coupled  to- 
were  wholly  under  his  direction,  and  a  gether  for  the  purpose  of  proceeding  to 
brakeman  was  not  expected  to  uncouple  points  beyond,  cannot  hold  the  owners 
cars  without  his  orders.  The  court,  of  the  railway  liable  for  the  failure  of 
however,  said  that,  when  the  conductor  its  superintendent  to  warn  him,  while 
permitted  it  to  proceed  without  him,  it  he  is  in  control  of  the  rear  section,  that 
might  properly  be  inferred  by  the  jury  he  must  guard  himself  against  the  dan- 
that  he  expected  and  permitted  such  ger  of  a  collision  with  the  preceding  sec- 
things  to  be  done  as  were  necessary  in  tions.  Moules  v.  Delaware  &  B.  Canal 
the  management  of  the  train  until  he  Go.  (1891)"  141  Pa.  632,  21  Atl.  733. 
should  rejoin  it,  without  a  specific  order  Where  a  servant  knows  the  general  dan- 
from  himself  for  each  particular  act ;  ger  of  being  caught  by  a  revolving  shaft, 
and,  if  so,  that  it  might  properly  be  a  master  is  not  bound  to  proceed  on  the 
found  to  have  been  negligence  on  his  assumption  that  the  servant  in  stepping 
part  to  omit  to  tell  the  plaintiff  of  the  over  it  will  avoid  it  by  so  narrow  a 
broken  drawbar.  margin  as  to  encounter  the  special  dan- 
'  McDonalrl  v.  Chicago,  fft.  P.  ^f.  &  0.  ger  of  a  slightly  projecting  spline-key, — 
R.  Co.    (1889)   41  Minn.  439,  43  N.  W.    a   danger   which,    if   not   comprehended 
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For  other  cases  in  which  the  distinction  between  the  servant's 
knowledge  of  the  conditions  and  his  knowledge  of  the  attendant  dan- 
gers is  recog-nized,  see  §§  2Y9a,  296,  319,  372,  395,  398,  399,  post. 
That  an  appreciation  of  the  risk  is  frequently,  if  not  usually,  inferred 
Avhen  a  knowledge  of  the  conditions  is  established,  is  indicated  by  the 
authorities  collected  in  §§  279b,  297,  320,  post,  and  a  large  number 
of  those  tlie  eifect  of  which  is  stated  in  chapter  xxi.^  post. 

241.  Master's  knowledge  of  the  servant's  ignorance  of  the  danger;  ne- 
cessity for  showing. — The  third  prerequisite  to  recovery  by  the  servant 
results  from  a  particular  application  of  the  principle  which  makes 
knowledge  an  essential  element  of  negligence,  to  a  case  in  which  the 
special  question  to  be  resolved  is  whether,  in  view  of  the  material  con- 
ditions which  produced  the  injury,  and  the  personal  characteristics 
of  a  certain  servant,  the  master  should  have  seen  that  such  servant 
was  probably  incapable  of  understanding  the  perils  of  the  situation. 
An  investigation  under  this  head  ranges  over  much  the  same  area  of 
facts  as  that  which  is  explored  in  ascertaining  whether  the  third 
prerequisite  to  the  maintenance  of  the  action  exists.  (See  infra,.) 
The  only  difference  is  that  the  problem  for  the  solution  of  which  the 
data  are  used  is  propounded  in  another  form  determined  by  the  theory 
on  which  the  plaintiff  relies,  and  that  the  testimony  which,  in  one 
case,  is  directed  to  the  establishment  of  a  breach  of  a  positive  duty, 
is  directed  in  the  other  case  to  the  support  of  a  plea  which  is  virtually 
one  of  confession  and  avoidance. 

within  the  general  danger,  is  at  least  Wilson  v.  Massachusetts  Cotton  Mills 
so  closely  connected  therewith  as  not  (1807)  169  Mass.  67,  47  N.  E.  506  (ex- 
to  demand  particular  consideration,  posed  cogwheels)  ;  Cunningham  v.  Bath 
Andersen  v.  Berlin  Mills  Co.  (1898)  .32  Iron  Works  (1899)  92  Me.  501,  43  Atl. 
G.  0.  A.  143,  50  U.  S.  App.  413,  88  Fed.  106  (exposed  cogwheels);  Buttle  v. 
944.  There  is  no  duty  to  warn  a  serv-  George  G.  Page  Box  Go.  (1900)  175 
ant  of  full  age  as  to  the  dangers  arising  Mass.  318,  56  N.  E.  583  (moving  saw)  ; 
from  a  revolving  shaft  which  extends  Gushman  v.  Gushman  (1901)  179  Mass. 
across  a  doorway,  4  feet  above  the  floor.  GOl,  01  N.  E.  262  (position  of  collar  and 
Lemoine  v.  Aldrich  (1900)  177  Mass.  set  screw  on  shaft  known  to  servant  who 
89,  58  N.  E.  178.  There  is  no  duty  to  was  injured  by  a  belt  catching  on  the 
instruct  an  experienced  lineman  as  to  collar  as  he  was  removing  it  from  the 
the  danger  of  handling  live  electric  fixed  pulley)  ;  Owings  v.  Moneynick  Oil 
wires  without  gloves  made  of  some  non-  Mill  (1899)  55  S.  C.  483,  33  S.  E.  511 
conducting  material.  Junior  v.  Mis-  ( servant  knew  that  certain  wires  con- 
souri  Electric  Light  &  P.  Co.  (1895)  veyed  electricity  to  a  mill,  and  that  this 
127  Mo.  79,  29  S.  W.  988.  See  also  the  was  running  at  the  time  when  he  was 
following  cases:  Baylor  v.  Delaware,  injured)  ;  Cmielewski  v.  Mollenhauer 
L.  £  W.  R.  Go.  (1878)  40  N.  J.  L.  24,  Sugar  Ref.  Go.  (189*6)  11  App.  Div. 
29  Am.  Rep.  208  (low  overhead  bridge  111,  42  N.  Y.  Supp.  936  (no  duty  to 
on  a  railway)  ;  Boland  v.  Louisville  d  instruct  as  to  the  danger  of  stepping 
N.  R.  Co.  (1894)  106  Ala.  641,  18  So.  on  a  grating  underneath  which  there  is 
99  (car  couplers  of  different  patterns)  ;  moving  machinery,  where  the  servant 
Demers  v.  Marshall  ( 1901 )  178  Mass.  knows  the  openings  are  large  enough  to 
9,  §9  N.  E.  454   (set  screw  pn  shaft)  ;    let  his  feet  through). 
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The  genera]  principle  to  be  extracted  from  the  decisions  in  which 
this  aspect  of  the  duty  of  instruction  is  advei-ted  to  -would  seem  to  be 
this :  That,  on  the  one  hand,  the  master  may  properly  be  found  guilty 
of  negligence  whenever  instruction  was  not  given  under  cireiimstauccs 
which  were  of  such  a  nature  that  he  was  not  justified  in  acting  on  the 
assumption  that  the  ser\'ant  appreciated  the  risk  involved;  and  that, 
on  the  other  liand,  culpability  caimot  be  predicated  of  the  omission 
to  give  instruction  if  the  master  had  good  grounds  for  siipposing  that 
the  servant  understood  that  risk.-'  licfore  an  employer  can  be  held 
liable  for  a  failure  to  warn,  there  must  be  something  to  suggest  to 
him  that  a  warning  is  necessary.^  Unless  this  necessity  was  or  ought 
to  have  been  known  to  him,  he  is  considered  to  be  justified  in  acting 
upon  the  assumption  that  the  servant  imderstood  the  dangers  to  which 
he  was  exposed,  and  would  take  appropriate  precautions  to  safegTiard 
himself. 

The  mere  statement  of  this  principle  indicates  that  there  can  be 
very  few,  if  any,  situations  in  Avhich  the  existence  or  absence  of  a 


'  See  the  following  cases :      Stuart  v. 
West    End    Street    R.    Co.     (1895)     163 
Mass.  301,  40  N.  E.  180;  Ciriach  v.  Mer- 
chants'  Woolen   Go.    (1890)    151   Mass. 
152,  6  L.  R.  A.  733,  23  N.  E.  829;  Pratt 
V.  Prouty   (1891)    153  Mass.  333,  26  N. 
E.  1002;  RoUnska  v.  Mills'  (1899)    174 
Mass.    432,    54    N.    E.    873;    Beigue   v. 
Eosmer  (1897)   169  Mass.  541,  48  N.  E. 
338 ;   Yeager  v.  Burlington,  G.  R.  &  N. 
R.  Go.  (1894)  93  Iowa,  1,  61  N.  W.  215; 
Manley  v.  Minneapolis  Paint  Go.  ( 1899 ) 
76  Minn.   169,  78  N.  W.   1050;   May  v. 
Smith   (1893)    92  Ga.  95.  18  S.  E.  360; 
King   v.    Morgan    (1901)    48    C.    0.    A. 
507,   109   Fed.   446;    Groioley  v.   Pacific 
Mills    (1889)    148  Mass.   228,   19  N.  E. 
344;  Mannion  v.  Hagan   (1896)    9  App. 
Div.   98,   41    N.   Y.   Supp.    86;   Arizona 
Lumber  d  Timber  Go.  v.  Mooney  (1893, 
Ariz.)    33  Pao.  590;   Missouri  P.  R.  Go. 
V.   Kino    (1893)    2  Tex.  Civ.  App.   122, 
20  S.  W.  1014,  23  S.  W.  917;  Missouri 
P.    R.    Go.    V.    Sasse    (1893;    Tex.    Civ. 
App.)   22  S.  W.  187;  Ft.  Smith  Oil  Go. 
V.  Slover   (1893)   58  Ark.  168,  24  S.  W. 
106;  Connor  v.  Saunders   (1894)   9  Tex. 
av.  App.  56,  29  S.  W.  1140.     In  Inger- 
man  v.   Moore    (1891)    90   Cal.  410,  27 
Pac.  306,  a  case  where  the  plaintiff  was 
caught  upon  a  set  screw  in  a  revolving 
shaft,  it  was  remarked  that,  in  passing 
upon  the  question  of  defendant's  alleged 
negligence,  it  was  necessary  for  the  jury 
to  determine:      (1)  Was  plaintiff  in  fact 
inexperienced  in  the  work   in  which  he 
was  engaged?  and,  if  so   (2),  were  de- 
Vol.  I.  M.  &  S.— 35. 


fendants  informed  of  this  fact  ?  (  3 )  If 
defendants  were  so  informed,  did  they 
neglect  to  give  him  notice  of  the  loca- 
tion of  the  set  screw,  and  to  instruct 
him  in  the  manner  of  running  the  ma- 
chine, so  as  to  guard  him  against  the 
injury  which  he  received? 

In  Washington  <&  O.  R.  Go.  v.  McDade 
(1800)  135  U.  S.  509,  34  L.  ed.  235, 
10  Sup.  Ct.  Rep.  1044,  the  court  ap- 
proved an  instruction  to  the  effect  that, 
if  the  servant's  course  of  conduct  in 
relation  to  the  duty  undertaken  by  him 
was  such  as  to  induce  the  defendant  or 
its  officers  to  believe  that  he  had  the 
requisite  skill  for  the  performance  of 
that  duty,  or  that  he  had  willingly  as- 
sumed that  duty,  the  defendant  was  not 
in  default  for  not  having  instiiicted  him 
as  to  any  danger  incident  to  the  opera- 
tion. In  a  Delaware  case  the  jury  was 
charged  that  the  servant  is  not  entitled 
to  rely  on  the  want  of  proper  instruc- 
tion, "unless  the  defendant  was  not  jus- 
tified in  believing  that  he  had  done  his 
fluty  by  him.  If  he  did  all  that  most 
other  men,  under  like  circumstances, 
would  have  done,  that  is  enough."  Fos- 
ter V.  I'usev  (1888)  8  Houst.  (Del.) 
168,  14  Atl.''545. 

'  Georgia  R.  d  Blcg.  Go.  v.  Miller 
(1892)  90  Ga.  571,  16  S.  E.  939; 
Sladlcy  v.  Ma/i-inctte  Lumber  Go.  (1900) 
107  Wis.  250,  83  N.  W.  514  {arguendo, 
in  discussing  a  verdict  which  did  not 
find  the  servant  to  have  been  ignorant). 
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duty  to  instruct,  as  affirmed  or  denied  on  this  gi-ound,  would,  not  de- 
pend upon  virtually  the  same  considerations  as  are  controlling  when 
the  issue  to  be  decided  is  whether  the  servant  was  chargeable  with 
the  possession  of  sufficient  knowledge  to  enable  him  to  avoid  being 
injured.  Hence,  we  find  that  judgments  which  refer  to  the  fact  that 
the  dangers  were,  or  were  not,  such  as  the  servant  might  fairly  be 
supposed  to  understand  always  associate  the  language  in  which  this 
conception  is  embodied  with  expressions  which  show  that  the  dangers 
contemplated  were  such  as  the  servant  was  or  was  not  bound  to  com- 
prehend.^ 

The  cases  in  which  the  principle  is  most  commonly  adverted  to  as 
a  test  of  liability  or  nonliability  are  those  in  which  the  distinction 
between  adults  and  minors,  and  between  experienced  and  inexperi- 
enced workmen,  is  the  material  element.  For  the  purpose  of  applying 
that  distinction  the  courts  start  with  the  fundamental  hypothesis 
that,  by  entering  an  employment  in  any  capacity,  an  adult  holds  him- 
self out  as  being  competent  to  perform  the  duties  of  the  position;"' 
or,  as  the  rule  is  also  expressed,  that  the  acceptance  of  any  given 
employment  is  a  representation  that  the  servant  understands  the 
nature  of  the  service.^  In  the  absence  of  notice  to  the  contrary,  there- 
fore, the  master  may  assume  that  such  a  servant  has  the  knowledge, 
discretion,  and  experience  of  the  average  servant  of  his  age  and  in- 
telligence,® and  that  he  possesses  the  knowledge  which  is  acquired  by 
common  experience.''    More  generally  still,  it  is  laid  down  that,  unless 

'  See,  for  example,  Stuart  v.  West  End  on  account  of  his  request,  or  that  the 

Street  K.  Co.   (1895)   163  Mass.  391,  40  request  had  anything  to  do  with  the  de- 

N.  E.   180;  Lemoine  v.  Aldrich   (1900)  fendant's  action  in  the  premises. 

177  Mass.  89.  58  N.  E.  178;  Ciriack  v.  "  Chielinsky     v.     Eoopes     &     T.     Co. 

Merchants'     Woolen     Go.      (1890)      151  (1894)     1    Marv.     (Del.)    273,    40    Atl. 

Mass.  152,  6  L.  R.  A.  733,  23  N.  E.  829;  1127;  Adams  v.  Glymer  (1893)   1  Marv. 

Dovdin-g   v.   Allen    (1878)    6   Mo.   App.  (Del.)   80,  36  Atl.  1104.     "If  the  youth 

10.5;    Ma.nley  v.   Minneapolis  Paint  Go.  or  known  inexperience  of  the  employee 

(1899)   70  Minn.  169,  78  N.  W.  1050.  is  such  as  to  put  the  master  upon  no- 

■*  McDermott  v.  Atchison,   T.  &  S.  F.  tice  that  the  employee  may  not  realize 

R.  Co.  (1896)  56  Kan.  319,  43  Pac.  248;  the  risk  he  is  called  upon  to  encounter, 

International  £  (?.  N.  R.  Go.  v.  Hester  the   master   must,   of   course,   see  to   it 

(1885)   64  Tex.  401.  that  he  is  properly  warned;  but  we  do 

^Missouri  P.  R.  Co.  v.  Watts   (1885)  not  understand  it  to  be  the  law  that,  in 

63    Tex.    549.      In    Guinard   v.    Knapp-  the  case  of  an  adult  employee,  about  to 

Stout  &  Co.  Co.   (1895)  90  Wis.  123,  62  undertake  work  which  he  is  subject  in 

N.  W.  625,  however,  the  court  declined  the  line  of  his  duty  to  be  called  on  to 

to  hold  that,  because  the  plaintiff,  some  do,  the  master  must  assume  that  he  is 

time  after  he  was  employed  as  an  oiler,  ignorant  of  ordinary  dangers  that  may 

applied  to  be  retained  in  that  capacity,  attend  the  work."     Georgia  R.  &  Bkg. 

he  thereby  represented  himself  as  com-  Go.  v.  Miller  (1892)  90  Ga.  571,  16  S.  E. 

petent  for  the  position  and  assumed  all  939.     Compare  §  239,  infra. 

the   risks,   the   special   ground   assigned  ^  Ruchinsky    v.    French     (1897)     163 

being  that  there  was  no  _  .idence  or  find-  Mass.  68,  46  N.  E.  417. 
ing  that  he  was  retained  in  his  position 
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lie  lias  actual  knowledge  to  the  contrary,  the  master  may  assume,  with- 
out a  critical  examination,  that  a  person  who  seeks  employment  in  a 
particular  capacity  is  possessed  of  sufficient  ability  and  experience, 
and  is  of  such  an  age  as  qualifies  him  to  discharge  tlae  duties  incident 
to  tlie  service  applied  for,  and  that  he  is  competent  to  apprehend  and 
avoid  all  the  apparent  and  obvious  hazards  of  the  service.* 

In  cases  where  there  is  specific  evidence  tending  to  show  that  the 
master,  having  knowledge  of  tlie  servant's  inexperience,  employed  him 
in  hazardous  work  which  required  the  exercise  of  peculiar  skill,  the 
failure  to  give  him  adequate  instructions  may  properly  be  found  to  be 
negligent."  On  the  other  hand,  unless  the  defendant  knew,  or  ought 
to  have  known,  of  some  occasion  for  instruction,  his  omission  to  give 
it  cannot  be  regarded  as  the  proximate  cause  of  an  injury  which 


'  Where  plaintiff  had  testified  before 
the  jury,  there  was  no  impropriety  in 
permitting  a  witness  to  testify  as  to 
plaintiff's  appearance  as  to  age  at  the 
time  of  the  trial,  as  compared  with  his 
appearance  in  that  respect  immediately 
before  he  was  hurt ;  or  that  in  appear- 
ance the  plaintiff  was  not  older  than 
he  really  was  at  the  time  he  entered  the 
defendant's  service.  Louisville,  N.  A. 
&  G.  R.  Co.  v.  Frmvley  (1886)  110  Ind. 
18,  9  N.  E.  594,  referring  to  Pittslurgh, 
C.  d  8t.  L.  B.  Co.  V.  Adams  (1886)  105 
Ind.  151,  5  N.  E.  187.  In  order  to  lay 
a  foundation  for  imputing  fault  to  an 
employer  merely  by  reason  of  the  serv- 
ant's minority,  the  latter  must  adduce 
evidence  showing  that  the  employer  had 
knowledge  of  the  minority,  or,  because 
of  his  appearance,  was  put  upon  inquiry 
as  to  his  age.  'This  rule  is  important 
in  cases  where  the  servant  is  approach- 
ing his  majority,  and  has  the  stature 
and  appearance  of  an  adult.  See  Youll 
V.  Sioux  City  &  P.  R.  Co.  (1885)  66 
Iowa,  .346,  23  N.  W.  736.  Thus,  it  has 
been  laid  down  that,  if  a  servant  was 
believed  to  be  twenty-one  years  old  when 
he  was  hired,  the  master  is  not  liable 
by  reason  of  his  minority,  even  if  the 
employment  was  without  the  consent  of 
his  parents.  Ooff  v.  Norfolk  &  W.  R. 
Go.  (1S88)  36  Fed.  299.  That  the  mas- 
ter is  not  bound  to  examine  an  adult 
applicant  for  a  position  as  to  his  fitness 
or  knowledge  of  its  dangers  is  also  laid 
down  in  O'Neal  v.  Chicago  &  I.  Coal  R. 
Co.    (1892)    132  Ind.  110,  31  N.  E.  669. 

"  Reynolds  v.  Boston  &  M.  R.  Co. 
(1891)  64  Vt.  66,  24  Atl.  134;  Louis- 
ville  &  N.  R.  Co.  v.  Miller  (1900)  43  0. 
C.  A.  436,   104  Fed.   124;   St.  Louis  <£ 


S.  E.  R.  Co.  V.  Valirius  (1877)  56  Ind. 
511. 

In  Illinois  C.  R.  Go.  v.  Price  (1895) 
72  Miss.  862,  18  So.  415,  the  court  re- 
marked :  "Every  servant  undertakes  to 
assume  the  kTiown  and  obvious  and  or- 
dinary risks  incident  to  his  employment; 
but  if  the  employer  requires  the  serv- 
ant to  undertake  the  performance  of  a 
dangerous  or  extra  hazardous  work  de- 
manding caution  and  more  than  usual 
skill,  the  employer  must  give  the  serv- 
ant proper  instruction  as  to  the  method 
of  executing  the  service  required,  and 
notice  of  the  danger  to  which  he  will 
be  exposed,  if  he  knows  of  the  inex- 
perience or  ignorance  of  his  servant  in 
and  about  the  service  to  be  performed." 
An  employer  has  no  right  to  an  instruc- 
tion to  the  effect  that,  "unless  the  jury 
find  that  the  plaintiff  was  a  man  of  man- 
ifest imbecility,  their  verdict  must  be 
for  the  defendant,  because  the  defend- 
ant had  a  right  to  assume  that  the  plain- 
tifl'  would  protect  himself  by  whatever 
precautions  were  necessary."  The  duty 
of  instruction  exists  in  all  cases  where 
it  is  reasonably  required  by  the  youth, 
or  inexperience,  or  want  of  capacity  of 
the  servant,  and  is  not  confined  to  cases 
where  tlie  servant  is  "a  man  of  manifest 
imbecility."  Atkins  v.  Merrick  Thread 
Co.  (1886)  142  Mass.  431,  8  N.  E.  241. 
The  instruction  here  asked  for  was  an 
attempted  generalization  from  the  re- 
marks made  by  Judge  Holmes  in  deny- 
ing the  servant  the  right  of  recovery  un- 
der the  special  circumstances  in  Russell 
V.  Tillotson  (1885)  140  Mass.  201,  4 
N.  E.   231. 

See  also  §§  245,  246,  infra. 
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the  plaintiff  received  owing  to  the  want  of  such  instruction.  The 
mere  fact  that  he  was  injured  because  he  was  inexperienced  and 
ignorant  of  the  dsjiger  and  hazard  will  not  suffice  to  charge  the  de- 
fendant.^" The  question  whether  the  master  at  the  time  of  engaging 
the  servant,  or  aftenvards,  ought  to  have  inquired  whether  he  was 
experienced  or  not,  or  should  have  taken  notice,  under  all  the  facts, 
of  the  probability  that  he  was  not,  nothing  being  said  on  the  subject 
by  either  party,  is  a  question  for  the  jury.^^ 

The  decisions  with  respect  to  the  effect  of  declarations  by  the  serv- 
ant himself,  which  tend  to  mislead  the  master  as  to  his  fitness  for  the 
position  sought  by  hiiu,  are  conflicting.  In  one  it  is  laid  down  that 
the  express  statement  of  an  employee,  at  the  time  of  the  contract  of 
employment,  that  he  is  acciistomed  to  the  work,  vdll  excuse  the  em- 
ployer from  explaining  to  him  pe-culiar  dangers  ordinarily  incident 
to  such  work.^^  In  another,  recovery  was  denied  where  the  servant 
deliberately  made  a  false  representation  as  to  his  familiarity  with  the 
work,  in  order  that  he  might  obtain  employment. -^^  Similarly,  it  has 
been  held  that  no  action  lies  where  a  master  was  misled  by  an  em- 
ployee to  believe  he  was  of  age  when  he  was  in  fact  a  minor,  and  his 
age  C/Ontributed  to  the  injury.^*  On  the  other  hand,  the  position  has 
lately  been  taken  that  the  fact  that  an  inexperienced  servant,  when  he 
solicited  the  employment,  represented  himself  to  be  competent,  will 
not  charge  him  with  an  assumption  even  of  the  ordinary  risks  of  that 

^'' Kloohinslci    v.    Shores    Lumber    Co.  &  West  R.  Co.  v.  Sims    (1888)    80  Ga. 

(1896)     93    Wis.    417,    67    N.    W.    934  807,  6  S.  E.  595. 

(holding  that  a  special  verdict  was  de-  ^^  May  v.  Smith   (1893)   92  Ga.  95,  18 

fective  because  there  was  no  finding  of  S.  E.  360. 

the  employer's  knowledge  of  the  need  of  "  Steen  v.  ,Si*.  Paul  d  D.  R.  Go. 
instruction).  "It  is  not  negligence  to  (1887)  37  Minn.  310,  34  N.  W.  113. 
employ  one  who  is  physically  and  men-  A  similar  consideration  was  relied  on  in 
tally  qualified  for  the  business,  merely  another  case,  where  it  was  denied  that 
because  he  has  not  yet  had  experience,  a  railway  company  was  negligent  in  fail- 
It  is  only  by  instructing  the  inexperi-  ing  to  warn  a  brakeman  of  danger  in 
enced  that  the  necessary  supply  of  ex-  coupling  cars  having  double  deadwoods, 
perienced  help  can  be  secured."  Gor-  the  evidence  being  that  on  seeking  em- 
mo™  V.  Minneapolis  d  St.  L.  B.  Go.  plovment  from  such  company  he  had 
(1889)  78  Iowa,  509,  43  N.  W.  303  represented  himself  as  having  had 
(man  twenty-two  years  of  age  hired  as  twenty-seven  days'  experience  in  such 
brakeman).  Where  a,  father  hires  out  work."  Fenlon  v.  Duluth,  S.  S.  &  A.  R. 
his  son  for  the  purpose  of  piling  lumber.  Go.  (1896)  108  Mich.  284,  66  N.  W.  51. 
with  which  business  the  son  is  some-  But  here  the  danger  was  of  the  obvious 
what  familiar,  having  assisted  his  father  class, —  a  fact  which,  under  the  doctrine 
frequently  in  such  work,  the  employer  of  the  Michigan  court,  was  enough  of 
may  assume  that  the  father  has  given  itself  to  preclude  recovery.  See  §  238, 
his  son  all  instructions  necessary  to  en-  supra. 

able  him  to  do  the  work  in   safety  to  "  Stanley  v.  Ghicago  &  W.  M.  R.  Go. 

himself,  and  is  under  no  obligations  to  (1894)    101  Mich.  202,  59  N.  W.  393. 

warn  him  of  danger,  where  no  danger  is  "  McDermolt  v.   Iowa  Falls  &   S.   G. 

apparent,  and  the  work  is  not  extraor-  R.  Go.   (1891;  Iowa)   47  N.  W.  1037. 
dinarily  hazardous  and  dangerous.  East 
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employment,  witli  regard  to  which  he  has  not  been  instructed,  -unless 
they  are  so  obvious  that  an  inexperienced  man  would  escape  them  by 
the  exercise  of  ordinary  carc.-'^  In  line  Avith  this  decision  is  another 
to  the  effect  that  the  representation  of  the  servant  that  he  has  had 
experience  in  the  work  for  which  he  was  hired  does  not  operate  as  an 
estoppel,  but  is  merely  a  circumstance  to  be  considered  as  bearing 
upon  the  question  of  negligence  vel  non}^  The  point  ia  a  nice  one; 
but  the  view  adopted  in  the  two  cases  last  cited  seems  to  the  present 
writer  to  be  preferable  to  the  other.  There  are  manifest  and  cogent 
objections  to  the  theory  that,  because  the  servant  has  made  false 
statements  which  it  is  advantageous  for  the  master  to  believe,  the 
latter  is  entitled  to  shut  his  eyes  deliberately  to  obvious  facts  which 
indicate  that  the  former  is  not  telling  the  truth.  It  seems  impossible 
to  argue,  with  any  show  of  reason,  that  the  master  is  absolved  alto- 
gether, by  anything  which  the  servant  may  say,  from  the  duty  of 
using  proper  care ;  and  this  is  virtually  the  effect  of  the  decisions  in 
which  it  is  laid  dovm  that  the  inability  to  maintain  the  action  is 
deducible,  as  a  conclusion  of  law,  whenever  it  appears  that  the  servant 
had  made  express  representations  as  to'  his  competency. 

In  cases  where  the  question  is  whether  the  master  should  or  should 
not  have  seen  the  necessity  for  instruction  the  servant  is  supposed 
to  be  a  person  in  complete  control  of  his  mental  faculties.  No  duty 
to  warn  him  can  be  predicated,  when  in  fact  he  was  in  no  danger  ex- 
cept from  unanticipated  possible  consequences  of  sudden  fright.-' '^ 

The  fact  that  an  employee  asked  for  no  instruction,  and  gave  no 
sign  that  he  was  not  familiar  with  the  method  by  which  an  order  could 
properly  be  obeyed,  will  sometimes  strengthen  the  inference  that  there 
was  no  culpability  on  the  master's  part  in  omitting  instructions.^'' 
But  it  seems  clear  that  the  omission  of  the  servant  to  request  informa- 
tion cannot  be,  of  itself,  a  differentiating  factor  in  any  case  where  the 
circumstances  otherwise  indicate  that  he  ought  to  have  been  in- 
structed.^^ 

"  Louisville   £   N.   R.    Co.   Y.   Miller  ant  to  be  inexperienced.    Missouri  P.  R. 

(1900)    43  C.  C.  A.  436,  104  Fed.  124.  Co.  v.  Watts    (1885)    63  Tex.   549.     In 

^"Fcltnn  V.   Girardy    (1900)    43  C.  C.  the  same  case,  in    (1885)    64  Tex.  568, 

A.  439,  104  Fed.  127.  however,   an   instruction   -was   approved 

"  Giiard    v.     Griswold     (1900)      177  which  made  the  master  liable  if  he  knew 

Mass.  57,  58  N.  E.  179.  that  the  servant  -was  inexperienced  and 

"  Crovn  V.  Orr  ( 1893 )  140  N.  Y.  450,  uninformed    as    to    the    rules, —  a   very 

35  N.  E.  648.  different     proposition.       The     servant's 

"  In  Texas  it  has  been  held  not  to  be  duty   to   seek   for   information   -was   de- 

the   duty   of  the   master   to   instruct   a  nied.     More   recently   the   court   of   ap- 

.servant  respecting  the  rules,  regulations,  peals  has  laid  down  that  the  knowledge 

and  usages  by  which  the  service  is  gov-  of    a    railroad    company    that    one    em- 

erned,  unless  he  is   asked  for   such   in-  ploj'cd  as  a  switchman  is  inexperienced 

formation,  or  unless  he  knew  the  serv-  requires  it  to  give  him  warning  as  to 
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Many  of  the  statements  of  the  circumstances  under  which  a  master 
is  held  liable  on  the  ground  of  a  failure  to  instruct  do  not  take 
account  of  the  necessary  element  of  his  knowledge  of  the  need  of  in- 
struction, and  to  this  extent  are  imperfect  as  formal  enunciations  of 
the  rule.  But  tlie  omission  is  evidently  merely  accidental,  due  to  the 
fact  that  the  court  was  emphasizing  one  particular  aspect  of  the 
duty.20 

242.  Relation  of  the  duty  of  instruction  to  the  defenses  of  assump- 
tion of  risks  and  contributory  negligence. —  The  third  of  the  facts 
enumerated  in  §  235,  ante,  as  representing  the  evidential  prerequi- 
sites to  the  maintenance  of  the  servant's  action,  indicates  what  is,  for 
practical  purposes,  the  most  important  point  to  be  remembered  in 
connection  with  these  actions,  viz...  that  any  case  which  is  submitted 
on  the  theory  of  a  breach  of  the  duty  to  instruct  must  involve  an 
examination  into  the  legal  effect  of  evidence  which  is  equally  compe- 
tent upon  the  question  whether  the  servant  shall,  as  a  result  of  his 
knowing  the  conditions  under  which  he  is  working,  be  charged  with 
the  leg'al  consequences  of  an  assumption  of  the  risks,  or  of  contribu- 
tory negligence.  In  one  point  of  view  it  may  be  said  that  the  object 
of  imparting  information  to  the  servant  is  to  put  him  on  the  same 

the  particular  dangers  of  his  employ-  Go.  v.  Johnson  (1893)  38  Neb.  244,  56 
ment,  though  he  does  not  seek  it.  Gal-  N.  W.  fl67.  In  the  opinion  in  Consoli- 
vcston,  n.  db  8.  A.  R.  Co.  v.  Hughes  dated  Coal  Co.  v.  Haenni  (1893)  146 
(1899)  22  Tex.  Civ.  App.  134,  54  S.  W.  111.  614,  35  N.  E.  162,  one  of  these  de- 
264.     See,  generally,  subd.  B,  infra.  feetive  statements  is  found;  but  by  the 

™  As  examples  of  this  logical  incom-  charge  of  the  trial  judge  the  master's 
plcteness,  such  statements  as  the  fol-  knowledge  of  the  servant's  inexperience 
lowing  may  be  referred  to:  If  the  mas-  was  made  a,  prerequisite  of  recovery, 
ter  knows  of  danger  which  the  servant  In  Mather  v.  Rillston  (1895)  156  U.  S. 
does  not,  it  is  clearly  the  duty  of  the  391,  39  L.  ed.  464,  15  Sup.  Ct.  Rep.  464, 
master  to  communicate  his  knowledge  the  ignorance  of  the  plaintiff  was  estab- 
of  the  danger  to  the  servant.  Grif-  lished,  but  nothing  is  said  as  to  the  em- 
fitli-s  V.  London  &  St.  K.  Docks  Go.  plover's  knowledge  of  his  ignorance. 
(1884)  L.  R.  12  Q.  B.  Div.  495.  A  work-  The  implication  apparently  is  that  the 
man  must  know  the  dangers  of  his  era-  danger  that  dynamite  may  explode  from 
ployment  by  actual  experience  in  the  the  jarring  of  machinery  or  from  the 
employment,  or  by  the  instructions  of  overheating  of  a  room  is  one  which  the 
his  employer,  before  he  can  be  held  to  employer  is  bound  to  know  not  to  be 
have  assumed  them.  Rummel  v.  Dil-  within  the  comprehension  of  a  man 
Korth  (1890)  131  Pa.  509,  19  Atl.  345,  hired  merely  to  run  machinery,  unless 
346.  A  master  is  bound  to  inform  his  he  has  been  specially  instructed.  But 
servant  of  facts  within  his  knowledge  the  rule  is  quite  broadly  laid  down 
affecting  the  safety  of  the  servant  in  the  that,  if  persons  engaged  in  danger- 
service  to  be  performed,  when  the  lat-  ous  occupations  are  not  informed  of  the 
ter  is  ignorant  of  such  facts.  UcGowan  accompanying  dangers  by  the  promoters 
V.  La.  Plata  Min.  &  Smelting  Co.  (1882)  thereof,  or  by  the  employers  of  laborers 
3  McCrarj',  393,  9  Fed.  801.  A  master  thereon,  and  such  laborers  remain  in  ig- 
who  withholds  from  his  servant  such  in-  norance  of  the  dangers  and  suffer  in 
formation  as  is  necessary  to  enable  him  consequence,  the  employers  will  also  be 
to  provide  for  his  own  safety  does  so  chargeable  for  the  injuries  sustained, 
at  his  own  peril.     George  H.  Hammond 
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footing  as  a  servant  wlio,  in  consequence  of  his  possessing  certain 
knowledge,  is  held  to  Lave  undertaken  the  responsibility  of  protecting 
himself  against  the  risks  to  which  such  knowledge  relates.  It  would 
manifestlj'  be  unjust  to  charge  the  servant  with  an  assumption  of  a 
risk  Avhich  the  master's  own  breach  of  duty  kept  him  from  having  an 
opportunity  to  assume  or  escape  from.^     The  servant  takes  the  hazard 


'  'Northwestern  Fuel  Co.  v.  Danielson 
(1893)    6  C.  C.  A.  636,  12  U.  S.  App. 
688,  57  Fed.  915.     A  similar  conception 
is  apparent  in  the  following  statements: 
Where  an  employee  engages  in  work 
"new  to  him  he  should  be  instructed  in 
it,  and  if  he  is  not  acquainted  with  the 
latent  dangers  incident  to  it  they  should 
be  explained  to  him,  that  he  may,  so  far 
as  is  consistent  with  a  proper  perform- 
ance of  it,  avoid  them.     In  such  case  he 
is   not  presumed  to  know  whether   his 
employer  has  furnished  appliances  which 
are  reasonably  safe  and  in  ordinary  use, 
and  he   is   not  chargeable   with    an   as- 
sumption  of  the   risks   involved   in   the 
failure    to    provide    them."     Bannon    v. 
Irntz    (1893)    158  Pa.   166,  27  Atl.  890. 
"He   [the  servant]   doesi  not  assume  la- 
tent dangers  known  to  the  master  that 
are  actually  unknown  to  him,  and  that 
one  of  his  capacity  and  experience  would 
not  have  known  by  the  use  of  ordinary 
care.     It  is  the  duty  of  the  master  to 
notify    the    servant     of    such    dangers." 
Bohn  Mfg.  Go.  v.  Erickson   (1893)   5  C. 
C.  A.   341,  12  U.  S.  App.  260,  55  Fed. 
943.     The     question,     indeed,     on     this 
branch  of  the  case,  is  not  of  due  care  on 
the  part  of  the  plaintiff,  but  whether  the 
cause  of  the  injury  was  one  of  which  he 
knowingly  assumed  the  risk,  or  one  of 
which,   by   reason   of   his  incapacity  to 
understand  and  appreciate  its  dangerous 
character,  or  the  neglect  of  the  defend- 
ants to  take  due  precautions  to  effectu- 
ally inform  him  thereof,  the  defendants 
were   bound   to   indemnify  him   against 
the    consequences."       Coombs    v.     New 
Bedford  Cordage  Co.    (1869)    102  Mass. 
572,  3  Am.  Rep.  506.     The  rule  that  the 
master    is   not   required   to    inform   his 
servant  of  dangers  pertaining  to  his  du- 
ties "is  true  as  to  dangers  which  are  ob- 
vious, and  which  the  servant  would  nec- 
essarily see.     .     .     .     It  is  also  true  of 
the    ordinary   dangers   pertaining   to   a 
particular  service,  and  which  all  persons 
who  engage  in  it  are  presumed  to  know. 
But   the    statement   is   far   from   being 
universally  true.     The  true  rule  on  this 
subject   is   well   stated  in   Wharton   on 
Negligence,  §  206.    It  la  there  said  that 


a  'servant  generally  assumes  only  those 
risks  of  which  he  has  expressed  or  im- 
plied notice.  Some  risks  are  so  obvious 
that  notice  of  them  will  be  presumed. 
Where  there  are  special  risks  in  an  em- 
ployment, of  which  the  employee  is  not, 
from  the  nature  of  the  employment, 
cognizant,  or  which  are  not  patent  in 
the  work,  it  is  the  duty  of  the  employer 
to  notify  him  of  such  risks,  and  on  fail- 
ure of  such  notice,  if  he  is  hurt  by  ex- 
posure to  such  risks,  he  is  entitled  to  re- 
cover from  the  employer.' "  United 
States  Rolling  Stock  Co.  v.  Wilder 
(1886)  116  111.  lOU,  5  N.  E.  92.  A  su- 
perior is  bound  to  know  whatever  may 
endanger  the  person  or  life  of  an  em- 
ployee in  the  discharge  of  the  duties  of 
his  employment,  and  is  bound  specially 
to  warn  him  of  the  nature  of  the  danger, 
unless  said  employee  well  knows  of  the 
existence  of  the  hazard  or  risk,  and  will- 
ingly exposes  himself  to  it.  Stucke  v. 
Orleans  R.  Go.  (1898)  50  La.  Ann.  188, 
23  So.  342.  The  rule  that  the  employee 
impliedly  assumes  the  risks  of  the  serv- 
ice, and  of  such  dangers  as  are  obvious 
and  open  to  ordinary  observation,  does 
not  embrace  such  risks  as  the  employer 
knows,  or  which,  by  the  exercise  of  rea- 
sonable care,  he  might  know,  before- 
hand, that  the  employee,  by  reason  of 
his  immaturity  and  inexperience,  is  ig- 
norant of,  or  such  as  the  employer 
knows  the  employee,  without  experience, 
cannot  appreciate  or  avoid  without  in- 
struction or  warning.  Louisville,  N .  A. 
&  G.  R.  Co.  V.  Fraivley  (1886)  110  Ind. 
18,  9i  N.  E.  594.  The  master  is  only 
bound  to  give  such  instructions  as  are 
reasonably  necessary  in  order  to  enable 
the  servant  to  understand  the  perils  to 
which  he  is  exposed  by  reason  of  his  em- 
ployment. A  servant  is  held  to  take 
the  risk  of  such  dangers  as  are  known 
and  understood.  Giriack  v.  Merchants' 
Woolen  Co.  (1888)  146  Mass.  182,  15  N. 
E.  579.  The  master's  duty  to  provide 
a  suitable  place  for  work  may  be  modi- 
fied by  a  sufficient  warning  of  danger, 
so  that,  after  it,  an  employee  will  be 
held  to  assume  the  risks  of  which  he 
knows  and  to  which  his  attention  has 
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of  the  employment.  But  if  the  employer  creates,  without  notice  to 
the  einployee,  some  nei^v  and  unusual  conditions  involving  an  unex- 
pected or  unanticipated  danger,  and  the  servant,  vs'hile  using  proper 
care  and  dilic'ence,  meets  Avitli  an  accident  as  a  result  of  the  changed 
conditions,  it  is  only  reasonable  that  he  should  be  indemnified.^  "The 
employer  in  such  a  ease  is  in  this  dilemma :  Either  it  was  reasonably 
practicable  for  him  to  use  appliances  by  which  the  accident  would 
have  been  avoided, — in  which  case  he  should  have  done  so ;  or,  if  it 
was  not,  sufficient  warning  should  have  been  given  to  those  endan- 
gered to  enable  them  to  escape  the  danger."^ 

The  evidential  correlation  between  the  duty  of  instruction  and  the 
defenses  based  on  the  servant's  knowledge  of  the  risk  is  so  intimate 
that,  in  many  of  the  reported  cases,  it  seems  to  have  been  a  mere 
matter  of  accident  that  they  were  tried  on  the  theory  of  a  breach  ol 
tlie  duty,  rather  than  on  the  theory  that  the  defenses  were  available. 
Ordinarily  it  makes  no  difference  which  of  these  theories  is  relied 
iipon,  but  to  this  rule  there  are  some  exceptions. 

In  the  first  place,  a  servant  who  seeks  to  recover  damages  under  a 


been  directed.  Bonlahan  v.  Tslew  Amer- 
ican File  Go.  (1890)  17  E.  I.  141,  20 
Atl.  208.  In  Hummel  v.  Dilworth 
(1890)  131  Pa.  520,  19  Atl.  345,  346, 
the  defendant's  counsel  had  questioned 
the  correctness  of  the  following  passage 
from  the  opinion  on  the  former  appeal 
of  the  case  (1886)  111  Pa.  343,  2  Atl. 
.'555 :  "The  plaintiff  cannot  be  supposed 
Ol  assumed  to  have  accepted  in  advance 
a  peril  which  he  could  not  estimate,  and 
tlie  extent  of  which,  for  lack  of  experi- 
ence, he  could  not  have  known."  The 
court  explained  its  meaning:  "It  was 
not  meant  to  assert  that  the  dangerous 
character  of  a  piece  of  machinery,  a 
bridge,  or  an  effort  to  cross  a  railroad 
track  in  front  of  a  moving  train,  should 
be  determined  by  the  result  of  an  exper- 
iment in  each  case,  but  that  a  workman 
must  know  the  dangers  of  his  employ- 
ment by  actual  experience  in  the  employ- 
ment, or  by  the  instructions  of  his  em- 
ployer, before  he  can  be  held  to  have  as- 
sumed them.  In  other  words,  it  is  not 
just  to  the  employee  to  hold  him  to  have 
assumed  dangers  of  which  he  has  no 
knowledge  by  experience  in  the  business, 
or  by  the  warning  and  instruction  of  his 
employer.  Such  risks  cannot  be  esti- 
mated, because  they  are  not  known  to 
exist,  or  because  their  real  character  and 
extent  can  only  be  known  by  familiarity 
with  the  business,  or  information  from 
one    who    has   such   familiarity."    The 


fact  that  a  servant  upon  entering  the 
employment  received  from  the  master  a 
specific  promise  that  instructions  would 
be  given  is  sufficient  to  negative  the  in- 
ference of  an  assumption  of  the  risk. 
McGormicJc  Harvesting  Mach.  Co.  v. 
Burandt  (1891)  136  111.  170,  26  N.  E. 
588. 

"  O'Neil  v.  St.  Louis,  I.  M.  &  8.  B.  Co. 
(1881)   3  McCrary,  423. 

'Smith  V.  Baker  [1891]  8  A.  C.  325, 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
467,  55  J.  P.  660,  40  Week.  Rep.  392. 
"If  the  master  knew,  or  under  the  cir- 
cumstances ought  to  have  known,  that  a 
machine  in  use  was  out  of  repair  and 
dangerous,  it  was  his  duty  to  see  that 
it  was  put  in  proper  repair,  or  to  warn 
those  using  it  of  the  danger,  if  they  were 
ignorant  of  it."  Rice  v.  King  Philip 
Mills  (1887)  144  Mass.  229,  59  Am. 
Rep.  80,  11  N.  E.  101.  For  other  cases 
in  which  the  courts  have  recognized  a 
similar  conception  of  the  existence  of 
two  alternative  duties,  one  or  other  of 
which  the  master  is  bound  to  discharge, 
see — Vaughan  v.  Cork  &  Y.  R.  Go. 
(1860)  12  Ir.  C.  L.  Rep.  297;  George 
H.  Hammond  &  Co.  v.  Schweitzer 
(1887)  112  Ind.  246,  13  N.  E.  869; 
Louisville,  N.  A.  &  G.  R.  Co.  v. 
Bates  (1897)  146  Ind.  564,  45  N.  E. 
108;  Louisville  &  N.  R.  Co.  v.  liinion 
(1894)  107  Ala.  645,  18  So.  75;  Alton 
Lime  &  Cement  Co.  v.  Calvey  (1893)  47 
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complaint  of  which  the  g^a^'amell  is  a  breach  of  the  duty  to  commum- 
cate  certain  facts  will  often  place  himself  in  a  less  advantageous  posi- 
tion than  if  he  had  relied  generally  upon  the  existence  of  the  con- 
ditions indicated  by  these  facts  as  charging  the  master  with  a  want  of 
care  in  the  furnishing  or  maintenance  of  the  instrumentalities.  Mani- 
festly, the  breach  of  a  duty  to  instruct  is  at  once  negatived  by  proof 
of  the  servant's  knowledge,  actual  or  constructive,  of  the  risk ;  while 
if  the  master  has  elected  to  rely  upon  the  defense  of  contributory 
negligence,  such  proof  will  not  necessarily  and  under  all  circum- 
stances preclude  the  servant  from  recovering  in  the  action. 

In  the  second  place  it  is  to  be  observed  that  proof  of  the  nonper- 
formance of  the  duty  of  instruction  may  sometimes  cut  short  the  case, 
in  the  servant's  favor,  at  a  stage  which  will  preclude  the  master  fronj 
relying  on  the  defense  of  common  employment,  which  involves  an 
irrebuttable  presumption  as  to  the  acceptance  of  a  risk.  (See  chap- 
ters XXVI. ^  XXVII. J  post.)  Such  a  case  arises  where  the  injury  was 
caused  by  the  negligence  of  a  coservant,  but  the  plaintiff  was  in  an 
unfamiliar  environment,  where  he  did  not  understand  the  character 
of  the  risks  to  which  he  would  be  exposed  by  such  negligence.* 

243.  Relation  of  the  duty  of  instruction  to  the  duty  of  employing 
competent  servants. —  In  most  cases  the  injury  which  is  inflicted  by 
breach  of  the  duty  to  instruct  was  received  by  the  servant  who  ought 
to  have  been  instructed.  But  it  is  clear  that,  if  the  injury  was  due 
to  the  fact  that  a  fellow  servant  was  not  fit  for  his  position,  owing  to 
the  want  of  proper  instruction,  the  master  may  be  held  responsible.-' 
See  chapter  xiii.^  ante.  On  the  other  hand,  a  servant  cannot  maintain 
an  action  for  an  injury  caused  by  the  negligence  of  a  coemployee  who 
has  received  sufficient  instruction  to  qualify  him  for  his  duties.^ 

B.  Duty  of  insteuctiok  coisrsiDEKED  with  E.i2FEEi:]srcE  to  the  ex- 

PEKIEKTOE  OK  INEXPEEIENCE  OF  THE  SERVANT. 

244.  Generally. —  In  many  cases  the  only  question  to  be  considered 

111.  App.  343;   Denver,  T.  &  Ft.  IF.  R.  manner  in  which  a  machine  was  oper- 

Co.   V.   Smock    (1897)    23  Colo.   456,  48  ated  by  an  inexperienced  coservant  who 

Pac.  081;  Carlson  v.  Oregon  Short  Line  was  put  to  work  without  receiving  any 

d   U.  N.  li.  Co.    (1892)    21  Or.  450,  28  instruction  as  to  the  proper  manner  of 

Pac.  497.  handling     it.     Leibering    v.     Strulhers 

'See  Stucke  v.  Orleans  R.  Co.   (1898)  (1893)   157  Pa.  312,  27  Atl.  720. 

50   La.  Ann.   188,   23  So.   342,  where  a  ^The   owner  of   a  freight  elevator   is 

servant  ordered  on  the  spur  of  the  mo-  not  negligent,  so  as  to  be  liable  for  an 

ment  to  repair  a  car  was  injured  by  an-  injury  to   an   elevator   boy  over   fifteen 

other  which  ran  tlirough  an  open  switch,  years  of  age  who  "knew  all  there  was  to 

'  Recovery  has   Deen   allowed  where  a  do  with  the  elevator,"  where  he  was  in- 

servant   was    injured    by    the   unskilful  jured  while  he  was  leaning  against  a 
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is  the  existence  or  nonexistence  of  culpability,  as  determined  with 
reference  to  the  broad  principle  that  a  legal  obligation  to  instruct  a 
servant  respecting  a  danger  is  predicable  or  not  according  as  a  man  of 
full  age  and  ordinary  intelligence,  in  the  exercise  of  ordinary  care, 
was  or  was  not  capable  of  seeing  and  comprehending  it.^  But  it  fre- 
quently happens  that  the  evidence  indicates  either  that  the  servant 
was  not  a  person  of  the  normal  capacity  contemplated  by  this  prin- 
ciple, or  that  the  risk  to  be  encountered  was  of  such  a  nature  that 
even  the  possession  of  a  normal  capacity  would  not  enable  him  to 
appreciate  it  without  special  training  for,  or  a  practical  acquaintance 
with,  the  work  to  which  it  was  incident.  The  presence  of  one  or  both 
of  these  elements  will  frequently  render  it  impossible  to  say,  as  a 
matter  of  law,  that  the  duty  of  instruction  was  not  owed  to  the  servant, 
when,  if  they  were  abstracted  from  the  case,  the  plaintiff  would  not 
be  allowed  to  retain  a  verdict  in  his  favor  rendered  on  the  theory  that 
such  a  duty  existed.  The  qualifying  effect  of  these  elements,  when 
considered  with  reference  to  the  general  principle  adverted  to  above, 
is  indicated  by  the  statement  that  the  duty  of  instruction  "  does  not 
extend  to  dangers  open  to  ordinary  observation,  except  in  cases  of 
youth,  inexperience,  ignorance,  or  want  of  capacity  of  the  servant."^ 
The  same  elements,  when  considered  as  giving  rise  to  a  positive  obli- 
gation, suggest  such  language  as  that  used  in  the  following  extract 
from  a  Massachusetts  decision: 

"  Where  an  employer  knows  the  danger  to  which  his  servant  will 
be  exposed  in  the  performance  of  any  labor  to  which  he  assigns  him, 
and  does  not  give  him  sufficient  and  reasonable  notice  thereof,  its 
dangers  not  being  obvious,  aiid  the  servant,  without  negligence  on  his 
own  part,  through  inexperience,  or  through  reliance  on  the  directions 
given,  fails  to  perceive  or  understand  the  risk,  and  is  injured,  the 
employer  is  responsible.  The  dangers  of  a  particular  position  or  mode 
of  doing  work  are  often  apparent  to  a  person  of  capacity  or  knowledge 
of  the  subject,  while  others,  from  youth,  inexperience,  or  want  of 
capacity,  may  fail  to  appreciate  them;  and  a  servant,  even  with  his 
own  consent,  is  not  to  be  exposed  to  such  dangers,  unless  with  instruc- 

bea-m  of  the  elevator  tying  his  shoe,  in  of  the  statement  in  the  text,  see  John- 

consequence  of  the   sudden   starting  of  son  v.   Ashland   Water   Co.    (1890)    77 

the  ear  by  a  new  employee  whom  he  had  Wis.  51,  45  N.  W.  807 ;  Collins  v.  Laco- 

previously  instructed  as  to  the  manner  nia   Car  Go.    (1894)    68  N.  H.   196,   38 

of   starting   and  stopping  the   elevator.  At].  1047.     See,  generally,  cases  cited  in 

Sullivan  v.  Lally  (1896)   166  Mass.  265,  §  394,  post. 

44  N.  E.  221.  '  Collins  v.  Laconia  Car  Co.  (1894)  68 

'For  examples  of  language  suggestive  N.  H.  196,  38  Atl.  1047. 
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tions  and  cautions  sufUcient  to  enable  him  to  comprehend  them,  and 
to  do  his  work  safely  with  proper  care  on  his  own  part."* 

Inunature  age  is  apt  to  be  accompanied  by  inexperience,  and  these 
two  factors  often  appear  in  the  same  case ;  but  as  they  involve  distinct 
conceptions,  it  will  be  necessary  to  consider  them  separately. 

245.  Servant's  experience;  deductions  from. — (See also  §  250,  infra.) 
— An  obvious  corollary  of  the  general  principle  stated  in  §  238,  supra, 
is  that  a  master  is  not  bound  to  give  instructions  to  a  servant  who  has 
acquired  sufficient  special  knowledge  to  enable  him  to  appreciate  the 
perils  of  the  employment  which  he  has  undertaken.  Such  knowledge 
may  be  the  product  either  of  a  technical  education,  or  of  actual 
participation  in  practical  work;  but,  for  reasons  which  are  obvious, 
it  is  usually  derived  from  the  latter  source  by  those  subordinate  serv- 
ants who  constitute  the  majority  of  the  sufferers  in  employers'  lia- 
bility cases.  In  this  point  of  view,  therefore,  the  investigation  is 
almost  invariably  concerned  with  the  question  whether  the  period  dur- 
ing which  the  injured  person  had  been  engaged  in  duties  similar  to 
those  which  he  was  discharging  at  the  time  of  the  accident  was  of  such 
a  length  that  he  ought  to  have  comprehended  the  risks  to  which  he 
was  ecxposed.  How  long  a  period  must  have  thus  elapsed  before  this 
obligatory  comprehension  will  be  attributed  to  him,  as  a  matter  of  law, 
depends  upon  the  nature  of  the  employment  and  the  other  circum- 
stances involved.  Where  the  appliance  which  caused  the  injury  was 
a  simple  one,  and  the  phenomena  indicative  of  danger  are  readily  in- 
telligible, it  will  be  presumed  that  the  very  briefest  acquaintance  with 
the  conditions  should  have  conveyed  the  necessary  information  to  the 
servant.  But  in  the  case  of  most  industrial  occupations,  that  informa- 
tion, and  the  capacity  for  self-protection  which  accompanies  it,  can 

'  Leary  v.  Boston  &  A.  R.  Co.   (1885)  rience  in  the  use  of  the  tools  or  machin- 

139  Mass.  580,  52  Am.  Rep.  733,  2  N.  E.  ery  they  are  to  handle,  it  is  his  duty  to 

115.     See   also  the   following  passages:  see  that  they  are  instructed  in  these  par- 

"It  may  frequently  happen  that  the  dan-  ticulars  and  warned  of  such  dangers  as 

gers  of  a  particular  position  for,  or  mode  are  peculiar  to  the  use  and  care  of  the 

of  doing,  work,  are  great,  and  apparent  machinery  with  which  their  labor  brings 

to  persons  of  capacity  and  knowledge  of  them    into   contact."      Ross    v.    Walker 

the     subject,     and     yet    a    party,    from  (1891)    139   Pa.    48,   21   Atl.    157,    159. 

youth,   inexperience,   ignorance,   or  gen-  Cited  in  Lehhering  v.  Struthers   (1893) 

eral  want  of  capacity,  may  fail  to  appre-  157     Pa.     312,     27     Atl.     720.     Similar 

ciate   them.     It   would   be    a   breach   of  phraseology  is  found  in  Eugh.es  v.  Chi- 

duty  on  the  part  of  a,  master  to  expose  cago,  M.  &  St.  P.  R.  Co.   (1891)   79  Wis. 

a   servant  of  this  character,  even  with  264,  48  N.  W.  259 ;  Rooney  v.  Sewall  c6 

his  own  consent,  to  such  dangers,  unless  D.  Cordage  Co.    (1894)    161  Mass.   153, 

with  instructions  or  cautions  sufficient  36    N.    E.   789;    Ciriack   v.   Merchants' 

to  enable  him  to  comprehend  tliem,  and  Woolen  Co.   (1890)    151  Mass.  152,  6  L. 

to  do  his  work  safely,  with  proper  care  R.  A.   733,  23  N.  E.  829;   Consolidated 

on  his  own  part.     Sullivan  v.  India  Mfg.  Coal  Co.  v.  Haenni   (1893)    146  111.  614, 

Co.    (1873)    ll.i    Mass.    396.     "If   they  35  N.  E.  162,  Affirming   (1891)   48  111. 

[employees]  are  young,  or  without  expe-  App.  115. 
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be  acquired  only  by  a  more  or  less  protracted  experience  in  the  daily 
routine  of  the  business;  and  this  fact  receives  due  recognition  when 
the  existence  or  absence  of  the  duty  of  instruction  is  being  determined. 
As  a  general  rule,  it  may  be  said  that,  if  the  case  was  one  in  which 
some  experience  at  all  events  was  requisite  to  enable  the  servant  to 
understand  the  danger  which  caused  the  injury,  a  court  mil  very 
seldom  deem  itself  warranted  in  declaring  the  action  not  to  be  main- 
tainable, where  it  appears  that  the  servant  had  been  engaged  upon  the 
work  in  question  only  for  a  few  days  before  the  accident.  The  par- 
ticular circumstances  imder  which  a  servant's  right  of  recovery  has 
been  aihrmed  or  denied  on  the  ground  of  his  experience  or  lack  of 
experience  are  indicated  by  the  cases  cited  in  §§  394-397,  post. 

246.  Servant's  inexperience;  deductions  from. —  (See  also  §  238, 
supra.) — The  mere  fact  that  a  servant  was  inexperienced  does  not 
entitle  him  to  recover  on  tlie  ground  that  he  ought  to  have  been  in- 
structed as  to  the  dangers  of  his  work.^  But  it  is  well  settled  that  a 
case  in  Avhich  an  inexperienced  servant  is  required  to  use  a  dangerous 
instrumentality  stands  on  a  different  footing  from  one  in  which  the 
same  instrumentality  is  handled  by  a  practised  and  skilful  workman.^ 
One  deduction  drawn  from  the  difference  thus  recognized  is  that  a 
complaint  is  not  subject  to  demurrer  if  the  substance  of  the  aver- 
ments is  that  the  instrumentality  that  caused  the  injury  was  a  dan- 
gerous one,  and  that  the  injured  servant  was  inexperienced  and  had 
received  no  instruction  as  to  its  dangerous  quality.^  Another  is  that 
the  master  cannot  be  pronounced,  as  a  matter  of  law,  free  from  negli- 

'  A  charge  is  erroneous  which  in  effect  performed  by  a.  servant  of  whose  inex- 
declares  that,  given  an  uninstructed,  in-  perience  the  master  is  aware,  cannot  ex- 
experienced  employee,  not  comprehend-  onerate  himself  from  liability  for  an  in- 
ing  the  danger,  but  using  ordinary  care,  jury  to  the  servant  without  negligence 
and  an  injury  to  such  an  employee  on  the  latter's  part,  on  the  ground  that 
caused  by  that  danger,  a  recovery  must  the  servant  failed  to  exercise  the  same 
follow;  for,  under  such  an  instruction,  degree  of  skill  to  avoid  injury  as  the 
the  employee  would  be  able  to  recover  more  experienced  workmen,  where  no  in- 
even  though  the  danger  was  one  which  formation  as  to  the  precautions  and  care 
he  ought  to  have  appreciated.  Graven  necessary  for  him  to  take  was  given. 
V.  Smith  (1894)  89  Wis.  119,  61  N.  W.  Anderson  v.  Daly  Min.  Co.  (1897)  15 
317.  Utah,  22,  49  Pac.  126. 

^Wheeler  v.  Wason  Mfg.  Co.  (1883)  '  Greenberg  v.  Whitcomb  Lumber  Co. 
135  Mass.  294.  "If  the  business  is  one  (1895)  90  Wis.  225,  28  L.  R.  A.  439,  63 
with  which  he  (the  servant)  is  not  fa-  N.  W.  93  (saw  alleged  to  be  defectively 
miliar,  he  has  a  right  to  expect  that  its  and  insecurely  fastened  to  its  shaft) . 
dangers  will  be  pointed  out  to  him,  and  A  complaint  is  not  demurrable  which  al- 
that  he  will  be  instructed  in  those  leges  that  the  servant — a  common  labor- 
things  necessary  for  him  to  know  in  or-  er  in  a  factory — was  not  instructed  as 
der  to  his  own  safety."  Rummel  v.  Dil-  to  the  dangers  incident  to  wiping  the 
tcorth  (1890)  131  Pa.  519,  19  Atl.  345,  water  from  a  moving  belt  with  a  gunny 
346.  A  master  who  has  knowledge  of  sack.  Norfolk  Beet-Sugar  Co.  v.  Eight 
the  risks  and  dangers,  not  discernible,  (1898)  56  Neb.  162,  76  N.  W.  566, 
which  are   incident  to  the   work  to  be 
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gence,  where  the  testimony  fairly  warrants  the  inference  that  the 
work  in  question  was  abnormally  dangerous  to  an  inexperienced  em- 
ployee, and  that  he  had  received  no  instructions  as  to  the  particular 
perils  to  he  avoided  and  the  proper  means  of  avoiding  them.*  The 
essential  import  of  tliis  rule,  in  a  purely  logical  point  of  view,  is, 
manifestly,  that  the  plaintiff  is  allowed  to  recover,  on  the  ground  of 
inexperience,  in  many  states  of  the  evidence  which,  if  this  element 
were  absent,  would  be  deemed  to  negative  the  existence  of  any  obliga- 
tion to  instruct,  for  the  reason  that  the  servant  would  be  conclusively 
presumed  to  have  understood  the  dangers  involved.  Under  such  cir- 
cumstances the  fact  that  the  person  injured  was  of  mature  years  is  not 
decisive,  but  is  merely  a  matter  for  the  careful  consideration  of  the 
jury  in  determining  whether  he  fully  imderstood  and  appreciated  the 
dangers  of  his  position.' 

As  the  decisions  in  which  it  has  been  held  warrantable  for  a  jury 
to  find  that  the  servant  ought  to  have  been  instructed  because  he  was 
inexperienced,  and  the  decisions  in  which  it  has  been  denied,  for  the 
same  reason,  that  the  action  was  barred  by  one  or  other  of  the  defenses 
based  upon  the  imputed  knowledge  of  the  injured  person,  are  based 
upon  grounds  which  are  essentially  identical,  it  has  been  deemed 
inadvisable  to  separate  these  two  classes  of  cases.  They  are  accord- 
ingly tabulated  together  in  the  chapter  in  which  the  servant's  con- 
structive knowledge  of  various  risks  is  discussed  at  length.  See  §  394, 
post. 

The  rule  which  thus  defines  the  respective  provinces  of  the  court 
and  the  jury  in  cases  where  the  inexperience  of  the  servant  is  a 
factor  is  deemed  to  be  subject  to  two  exceptions.  In  the  first  place, 
it  is  plain  that  the  inexperience  of  the  servant  ceases  to  be  material 
if  the  evidence  shows  directly  and  conclusively  that  he  fully  under- 
stood the  danger  in  qirestion.®     Secondly,  it  is  held  that  if  the  danger 

*  It  has  been  laid  down  that  where  a  recover  on  this  ground,  among  others: 
servant  testifies  that  he  had  no  experi-  That  he,  being  immature  and  inexperi- 
ence in  the  management  of  the  machine  enced,  was  sent  by  defendant  into  dan- 
by  which  he  was  injured,  and  received  ger  the  full  extent  of  which  he  did  not 
no  instruction  or  warning  as  to  the  dan-  comprehend,  and  that  this  was  culpable 
gers  incident  to  its  use,  it  will  not  be  fault  on  the  part  of  the  defendant, 
held,  as  a  matter  of  law,  that  he  appre-  ^vhich  should  render  it  liable  for  all  in- 
ciated  those  dangers.  Thompson  v.  Ed-  jurious-  consequences.  This  theory  the 
ward  P.  Allis  Co.  (1895)  89  Wis.  523,  supreme  court  declared  to  be  inapplica- 
62  N.  W.  527.  ble    under    the   circumstances,    saying: 

'  Ingerman  v.  Moore  (1891)  90  Cal.  "The  first  ground  was  shown  to  be  un- 
410,  27  Pac.  306.  tenable  by  the  plaintiff's  own  evidence. 

"In  ilcGinnis  v.  Canada  Southern  He  was  past  twenty  years  of  age,  was 
Bridge  Co.  (1882)  49  Mich.  466,  13  N.  not  shown  to  be  wanting  in  average  in- 
W.  81!),  where  the  plaintiff  was  injured  telligence  of  those  of  his  age,  and  his  du- 
by  an  unblocked  frog,  he  attempted  to    ties  were  explained  to  him  when  he  en- 
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is  one  wliicli  comes  under  the  description  of  "  obvious,"  "  apparent," 
"  manifest,"  etc.,  instruction  is  not  obligatory  merely  because  the 
work  is  new  to  the  servant.'^  This  doctrine,  that  culpability  cannot  be 
predicated  of  the  omission  to  instruct  an  inexperienced  employee  as 
to  a  danger  observable  by  anyone  of  ordinary  intelligence,  has  some- 
times been  referred  to  tlie  consideration  that  the  servant,  knowing 
there  was  such  a  danger,  may  be  expected  to  proceed  with  great  cau- 
tion until  he  becomes  familiar  by  experience  with  the  forces  with 
v/hich  he  has  to  deal.^  But  such  a  conception,  even  if  it  be  conceded 
to  rest  on  a  sound  basis  of  logic  and  fact, — which  is  by  no  means 
cleai", — seems  to  be  qiiite  supererogatory  in  this  connection. 

C.  Duty  ob'  untsteuctiow  consideeed  with  eefeeence  to  the 
servant's  minokitt. 

247.  Generally. —  The  considerations  which  actually  determine  the 
nature  and  extent  of  the  obligation  to  instruct  a  minor  are  sufficiently 
obvious.  When  a  master  takes  such  a  person  into  his  service,  he  is 
bound  to  take  notice  of  the  probability  that  both  the  natural  and  the 
acquired  capacity  of  the  employee  for  appreciating  the  dangers  of  the 
work  and  the  proper  means  of  avoiding  them  will  be  smaller  than  in 
the  case  of  an  adtilt.-^ 

tered  upon  the  employment.  He,  be-  (1893)  5  0.  C.  A.  341,  12  U.  S.  App. 
sides,  understood  the  very  danger  into  260,  55  Fed.  943.  "It  may  be  safely 
which  he  fell,  and  had  in  mind  the  pur-  laid  down  as  a  general  rule,  supported 
pose  to  avoid  it.  It  was  thus  made  to  by  authority,  that  persons  who  employ 
appear  by  his  own  examination  that  he  children  to  work  with  or  about  danger- 
was  not  sent  into  unknown  dangers,  and  ous  machinery,  or  in  dangerous  places, 
that  he  was  not  exposed  to  risks  which  should  anticipate  that  they  will  exercise 
he,  through  immaturity,  or  for  any  only  such  judgment,  discretion,  and  care 
other    reason,    failed    to   comprehend."    as  are  usual  among  children  of  the  same 

'  Newiury  v.  Oetchel  d  M.  L^imber  &  age,  under  similar  circumstances,  and 
Mfg.  Go.  (1896)  100  Iowa,  441,  69  N.  are  bovmd  to  use  due  care,  having  re- 
W.  743.  See,  generally,  cases  cited  in  §  gard  to  their  age  and  inexperience,  to 
394,  post.  protect  them  from  the  dangers  incident 

^  Stuart  V.  West  End  Street  B.  Go.  to  the  situation  in  which  they  are 
(1895)   163  Mass.  39'1,  40  N.  E.  180.         placed;  and  as  a  reasonable  precaution, 

'  In  some  formal  statements  of  the  in  the  exercise  of  such  care  in  that  be- 
duty  of  instructing  minors,  both  these  half,  it  is  the  duty  of  the  employer  to 
elements  of  an  inferiority  of  intelligence  so  instruct  such  employees  concerning 
and  a  more  limited  experience  are  ex-  the  dangers  connected  with  their  em- 
pressly  adverted  to.  "If  the  youth,  in-  ployment,  which  from  their  youth  and 
experience,  and  incapacity  of  a  minor  inexperience  they  may  not  appreciate  or 
who  is  em.ployed  in  a  hazardous  occupa-  comprehend,  that  they  may,  by  the  exer- 
tion are  such  that  a.  master  of  ordinary  cise  of  such  care  as  ought  reasonably  to 
intelligence  and  prudence  would  know  be  expected  of  them,  guard  against  and 
that  he  is  not  aware  of,  or  does  not  ap-  avoid  injuries  arising  therefrom."  Gleve- 
predate,  the  ordinary  risks  of  his  em-  land  Rolling  Mill  Go.  v.  Goirigan 
ployment,  it  is  his  duty  to  notify  him  (1889)  40  Ohio  St.  283,  3  L.  R.  A.  385, 
of  them,  and  instruct  him  how  to  avoid  20  N.  E.  460.  There  exception  was  tak- 
them."     Bohn    Mfg.     Co.    v.     Erickson    en  by  the  defendant  to  the  following  in- 
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In  view  of  this  probability,  it  is  clearly  not  an  unreasonable  infer- 
ence that  the  master  fails  to  fulfil  the  duty  incumbent  on  him  as  a 
prudent  man,  if  he  allows  the  servant  to  commence  the  performance 
of  his  contract  without  examining  into  his  actual  qualifications.  If 
this  examination  discloses,  or  would,  if  made  with  reasonable  care, 
haA'e  disclosed,  the  fact  that  the  servant  did  not  comprehend  the  risks 


struction:     If  the  plaintiff  was  injured 
in  consequence  of  the  defendant's  negli- 
gence, and  he,  "by  reason  of  his  youth 
and  want  of  judgment  as  to  the  perils  of 
his  position,   did   some   act  in   the   dis- 
charge of  his  duty,  as  he  understood  it, 
which  also  contributed  to  his  injury,  but 
which  he  did  not  know  to  be  likely  to  in- 
jure him,  and  he  had  not  been  properly 
advised  and  instructed  in  regard  there- 
to,"   he   cannot    recover.     But   the     su- 
preme    court     said:     "The    instruction 
negatives   any   inference   of   negligence; 
for,  according  to  it,  to  enable  the  plain- 
tiff to  recover,  it  was  necessary  for  the 
jury  to  find  that  he  did  not  Icnow  that 
the  act  which  he  did,  that  contributed 
to  his  injury,  was  likely  to  injure  him, 
and  that  this  want  or  knowledge  was 
owing  to  his  age  and  lack  of  judgment 
and  the  failure  of  the  defendant  to  prop- 
erly instruct  him,  and  that  the  act  so 
done  by  him  was  in  the  discharge  of  his 
duty   as   he   understood   it.     If     .     .     . 
it  is  the  duty  of  persons  employing  chil- 
dren in  dangerous  situations,  to  proper- 
ly instruct  them  concerning  the  dangers 
which  on  account  of  their  youth  and  in- 
experience they  may  not  understand,  it 
would   seem   to   follow,   as   a   necessary 
conclusion,  that  such  employee,  who  has 
not  been  so  instructed,  and  who,  while 
in  the  discharge  of  his  duty  as  he  under- 
stands  it,    suffers   an   injury   in   conse- 
quence   of    the     employer's    negligence, 
may  maintain  an  action  against  his  em- 
ployer   therefor,    notwithstanding    that, 
by  reason  of  his  youth  and  inexperience, 
and  the  failure  of  the  employer  to  prop- 
erly instruct  him,  he  did  some  act,  in 
the  performance  of  his  duty  according 
to  the  judgment  and  knowledge  he  pos- 
sessed, which  contributed  to  the  injury, 
but  which  he  did  not  know  and  was  not 
advised  would  be  likely  to  injure  him." 
The  duty  to  disclose  latent  dangers  is 
said  to  be  particularly  incumbent  on  a 
master  who  "employs,  for  a  hazardous 
and  dangerous  work,  a  child,  young  per- 
son, or  other  person  without  experience 
and    of    immature     judgment."      Pitts- 
hurgh,   0.   &   St.   L.   R.    Go.   v.    Adams 
(1886)   105  Ind.  165,  5  N.  E.  187.     See 


also  Jones  v.  Florence  Min.  Co.  (1886) 
66  Wis.  268,  57  Am.  Rep.  269,  28  N.  W. 
207.  In  other  cases,  stress  is  laid  on 
more  limited  natural  capacity  of  young 
servants  for  appreciating  the  perils  of 
their  environment.  Rock  v.  Indian  Or- 
chwrd  Mills  (188B)  142  Mass.  522.  8  N. 
E.  401 ;  Steiler  v.  Eart  ( 1887 )  65  Mich. 
644,  32  N.  W.  875. 

A  jury  may  properly  be  instructed 
that  they  may  "consider  the  appearance 
of  the  plaintiff  [a  minor  employee!  as 
he  has  been  exhibited  before  them  on  the 
witness  stand,  in  determining  the  ques- 
tion of  his  intelligence  and  capacity  to 
apprehend  and  avoid  the  dangers  inci- 
dent to  his  employment."  Disotell  v. 
Henni  Luther  Co.  (1895)  90  Wis.  635, 
64  N.'  W.  425. 

The  testimony  of  witnesses  in  an  ac- 
tion by  a,  minor  employee  against  a 
railroad  company  for  injuries,  in  speak- 
ing of  him  as  a  boy,  taken  in  connection 
with  a  youthful  appearance,  is  sufficient 
to  show  that  the  company  knew  that  he 
was  a  minor  at  the  time  he  was  em- 
ployed, and  hence  was  negligent  in  fail- 
ing to  instruct  him  as  to  the  dangers  of 
the  employment.  Texarkana  &  Ft.  S. 
R.  Co.  V.  Preacher  (1900;  Tex.  Civ. 
App.)   59  S.  W.  593. 

For  other  cases  in  which  the  duty  of 
instructing  minors  is  enumerated  in  gen- 
eral language,  see  §  244,  supra. 

In  other  cases  the  probable  inexpe- 
rience of  such  servants  is  the  circum- 
stance to  which  attention  is  chiefly  di- 
rected. Youth  is  an  evidence  of  inex- 
perience, and  greater  strictness  in  the 
application  of  the  rule  as  to  the  neces- 
sity of  instruction  should  be  required  in 
the  employment  of  minors  than  in  the 
employment  of  servants  of  mature 
years,  even  when  employed  by  and  with 
the  consent  of  the  parent  or  gU!"-''-"^n. 
St.  Louis  £  8.  E.  R.  Co.  v.  Valirius 
(1877)  56  Ind.  511.  "If,  however,  (he 
servant,  by  reason  of  his  youth  and  in- 
experience, is  not  aware  of  or  does  not 
appreciate  the  danger  incident  to  the 
work  he  is  employed  to  do,  or  to  the 
place  he  is  engaged  to  occupy,  he  does 
not  assume  the  risks  of  his  employment 
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to  which  lie  woiild  be  exposed,  the  obligation  to  enlighten  him  at  once 
arises,  as  a  result  of  the  general  principle  adverted  to  in  §  235,  supm.^ 

In  a  Wisconsin  case  it  ^vas  considered  that  of  the  various  reasons 
assigned  by  the  courts  for  imposing  on  the  master  the  duty  of  instruct- 
ing a  minor  servant  the  most  satisfactory  were  these: 

"(1)  'J'hat  the  master  owes  a  duty  towards  an  employee  who  is 
directed  to  perfonn  a  hazardous  and  dangerous  work,  or  to  perform 
his  work  in  a  dangerous  place,  when  the  employee,  from  want  of  age, 
experience,  or  general  capacity,  does  not  comprehend  the  dangers,  to 
point  out  to  him  the  dangers  incident  to  the  employment,  and  thus 
enable  him  to  comprehend,  and  so  avoid  them,  and  that  neglect  to 
discharge  such  duty  is  gross  negligence  on  the  part  of  the  employer ; 
(2)  that  su-ch  an  employee  does  not  assume  the  risk  of  the  dangers 
incident  to  such  hazardous  employment,  because  he  does  not  compre- 
hend them,  and  the  law  will  not,  therefore,  presume  that  he  contracted 

until  the  master  apprises  him  of  the  Ann.  717,  44  L.  R.  A.  33,  23  So.  469; 
dangers.  It  would  be  a  breach  of  duty  Whitelaw  v.  Memphis  &  G.  R.  Co. 
on  the  part  of  the  master  to  expose  a  (1886)  16  Lea,  391,  1  S.  W.  37;  Mc- 
servant  of  this  character,  even  with  his  Carty  v.  Davidson  Mfg.  Co.  (1890) 
consent,  to  such  dangers,  without  first  Rap.  Jud.  Quebec,  18  C.  S.  272. 
giving  him  such  instructions  and  can-  ^  In  cases  where  the  duty  of  instruc- 
tion as  would,  in  the  judgment  of  men  tion  is  discussed,  the  courts  not  infre- 
of  ordinary  minds,  understanding,  and  quently  revert  to  this  elementary  con- 
prudence,  be  sufficient  to  enable  him  to  ception,  and  lay  it  down  that  a  master 
appreciate  the  dangers  and  the  neces-  is  liable  to  an  infant  who  has  been  in- 
sity  for  the  exercise  of  due  care  and  jured  in  his  service  in  consequence  of 
caution,  and  to  do  the  work  safely,  with  being  exposed  to  a  danger  which,  on  ac- 
proper  care  on  his  part.  Emma  Cotton  count  of  his  youth  and  want  of  expe- 
^ee^  Oil  Co.  v.  Bale  (1892)  56  Ark.  232,  rience,  he  did  not  fully  understand  and 
19  S.  W.  600.  "When  a  master  engages  appreciate.  See,  for  example,  Omaha 
an  inexperienced  servant,  especially  if  Bottling  Co.  v.  Theiler  ( 1899 )  59  Neb. 
of  tender  years  and  presumed  ignorance,    257,  80  N.  W.  821. 

and  places  him  in  a  place  of  latent  or  In  Connors  v.  Orilley  (1892)  155 
obscure  danger,  it  is  the  duty  of  the  Mass.  575,  30  N.  E.  218,  a  girl  seventeen 
master  to  instruct  the  servant  how  to  do  years  old  was  set  to  work  in  the  after- 
the  work,  and  at  the  same  time  to  be  on  noon  by  her  employer,  without  instruc- 
his  guard  against  the  danger;"  and  he  tions,  on  a  machine  for  skiving  leather, 
is  liable  for  injuries  occasioned  by  fail-  and  she  undertook  to  run  it  as  another 
tire  to  give  such  instructions.  Thall  v.  operator  had  done.  It  was  not  unusual 
Garnie  (1889)  1  Silv.  Sup.  Ct.  401,  5  for  the  machine  to  be  stopped  by  the 
N.  Y.  Supp.  244,  cited  with  approval  in  leatlier  catching  in  it,  and  the  rule  was 
Wev;  Albany  Forge  &  Rolling  Mill  v.  that  a  workman  should  then  be  called. 
Cooper  (1892)  131  Ind.  363,  30  N.  E.  She  called  this  workman  the  next  day, 
294.  Compare  the  language  used  in  and  he  relieved  the  machine.  A  few 
Glover  v.  Dwight  Mfg.  Go.  (1888)  148  minutes  later  she  called  him  again,  and, 
Mass.  22,  18  N.  B.  597 ;  Northern  P.  R.  iipon  his  relieving  the  machine,  he  swore 
Go.  V.  Blake  (1894)  11  C.  C.  A.  93,  27  at  her  in  her  employer's  hearing,  and 
U.  S.  App.  190,  63  Fed.  45 ;  Hayes  v.  told  her,  "If  this  machine  gets  stuck 
Colchester  Mills  (1894)  69  Vt.  1,  37  again,  fix  it  yourself."  She  was  going 
Ati.  269;  Dowling  v.  Allen  (1881)  74  to  ask  a  few  questions  of  her  employer. 
Mo.  13,  41  Am.  Rep.  298  (1890)  102  Mo.  but  he  shook  his  head  and  hands,  and 
213,  14  S.  W.  751;  Levy  v.  Glarlc  refused  to  listen,  saying,  "No,  no,  no,  if 
(1899)  90  Md.  146,  44  Atl.  990;  James  you  do  not  work  fast,  I  will  send  you 
V.  Rapides  Lumber  Co.    (1898)    50  La.   home."     This    frightened    her    and     she 
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to  assume  them."'''  These  reasons  do  not  go  to  the  root  of  the  matter; 
but,  taking  them  for  what  they  are  worth,  it  would  be  more  correct  to 
say  that  the  second  of  these  reasons  merely  states  the  legal  result  of 
the  first.  The  proper  standpoint,  as  already  indicated,  isi  rather  that 
which  permits  us  to  view  the  more  extended  duty  of  instruction  which 
is  predicated  in  regard  to  minors  as  a  special  application  of  the  gen- 
eral principle  that  the  degi-ee  of  care  which  is  obligatoiy  upon  a  per- 
son who  owes  a  duty  to  anotlier  varies  %vith  the  circumstances  to  be 
provided  for.  A  servant  who  possesses  less  than  the  average  amount 
of  intelligence  is  clearly  more  likely  to  be  injured,  in  any  given  case, 
than  one  whose  intelligence  comes  up  to  that  standard.  That  the  in- 
telligence of  a  minor  usually  fails  to  come  up  to  this  standard  is,  as 
has  been  pointed  out,  a  fact  of  which  the  master  is  bound  to  take 
notice.  The  knowledge  thus  imputed  may  properly  be  deemed  a  suffi- 
cient warning  to  him  that  a  minor  servant  will  be  exposed  to  gi-eater 
danger  than  an  adult,  unless  he  takes  some  additional  precautions 
with  a  view  to  diminishing  the  risks  of  injury.  Clearly,  the  addi- 
tional precaution  which  is  most  readily  suggested  by  the  situation  is 
that  the  pi-esuraably  inadequate  and  defective  information  of  the 
young  servant  should  be  supplemented  by  imparting  to  him  that 
amount  of  knowledge  which  will,  as  respects  the  work  to  be  done, 
place  him  in  the  same  position  as  a  servant  of  mature  years.  Or,  to 
put  the  same  thought  in  a  somewhat  different  form,  it  may  be  said 
that  the  essential  basis  of  the  rule  is  that  the  master  is  not  justified 
in  exposing  a  servant  to  any  extraordinary  risks,  and  that  a  servant 
Avho  cannot,  by  the  exercise  of  his  own  unaided  intelligence,  compre- 
hend the  dangers  incident  to  his  environment,  must  necessarily  be 
exposed  to  such  risks,  relatively  to  servants  who  are  capable  of  com- 
prehending the  same  dangers.  That  the  duty  of  instructing  minors  is 
really  referable  to  this  consideration  is  strongly  indicated  by  the  lan- 
guage used  in  the  earliest  cases  in  which  the  liability  of  a  master 
to  sen'ants  of  tender  years  was  discussed.  The  significance  of  these 
cases  in  the  present  connection  is  due  to  the  fact  that,  when  they  were 
decided,  the  theory  that  there  was  a  positive  duty  of  instruction  had 
not  found  a  footing  in  tlie  courts.* 

woi-ked  faster,  and  when  the  machine  It  was  held  that  the  questions  whether 
was  stuck  again  she  tried  to  relieve  it,  the  defendant  was  negligent  in  thus  set- 
as  she  had  seen  the  others  do,  and  was  ting  her  to  work,  and  whether  she  was 
injured.  In  an  action  against  the  em-  in  the  exercise  of  due  care,  were  proper- 
ployer  for  such  injuries,  the  evidence  ly  submitted  to  the  jury, 
was  that  she  was  a  very  dull  girl,  and  'Jones  v.  Florence  Min.  Go.  (1886) 
was  slow  in  her  work  as  compared  with  06  Wis.  268,  57  Am.  Rep.  269,  26  N.  W. 
the  other  girls;  and  she  was  cross-ex-  207. 
amined  at  great  length  before  the  jury.  *  In  BartonsMU  Coal  Co.  v.  McGuire 
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The  prerequisites  to  the  establishment  of  a  prima  facie  liability 
on  the  master's  part  are  the  same  whether  the  action  is  brought  by  the 
minor  himself  or  by  the  minor's  father." 

248.  No  duty  to  instruct  minors  as  to  risks  which  they  presumably 
comprehend. — The  rule  actually  applied  by  the  courts  is  merely  this : 
The  master  is  liable  for  failure  to  instruct  a  minor,  "  unless  both  the 
danger  and  the  means  of  avoiding  it  are  apparent  and  within  the 
comprehension  of  the  servant."^ 

Ordinarily  it  is  within  the  function  of  the  jury  to  say  whether  a 
minor  servant  comprehended  a  work  in  such  a  sense  as  to  absolve  the 
employer  from  the  obligation  to  instruct  him.  It  is  only  when  the 
proper  inference  from  the  testimony  is  so  clear  as  to  be  free  from 
doubt  that  it  becomes  a  matter  of  law  for  the  court.^  But  unquestion- 
ably the  situations  in  which  the  inference  of  a  breach  of  that  obliga- 

(1858)  3  Macq.  H.  L.  Cas.  311,  the  tion  of  the  order  without  apprehension 
Lord  Chancellor,  referring  to  the  of  danger,  owing  to  his  having  relied,  ag 
Scotch  case  of  0  Byrne  v.  Burn  (1854)  he  was  justified  in  doing,  on  the  judg- 
16  Sc.  Sess.  Cas.  2d  Series,  1025,  where  ment  of  his  superior, 
a  young  girl  was  injured  while  attempt-  °  A  complaint  in  an  action  by  the  mi- 
ing,  in  obedience  to  an  order  of  the  de-  nor's  father  must  show  one  of  three 
fendant's  foreman,  to  remove  some  waste  tilings :  ( 1 )  That  the  child  was  too 
clay  from  the  moving  rollers  in  a  clay-  young  to  be  put  to  the  service  he  was 
mill,  said:  "It  was  hardly  possible  to  required  to  perform ;  or  (2)  that  neither 
apply  the  principle  of  the  servant  hav-  he  nor  the  plaintifif  had  notice  or  knowl- 
ing  undertaken  the  service  with  a  knowl-  edge  of  the  augmented  danger  caused  by 
edge  of  the  risks  incident  to  it.  She  the  master's  neglect;  or  (3)  that  the 
was  an  inexperienced  girl  employed  in  a  master,  knowing  the  age  and  inexperi- 
hazardous  manufactory,  placed  under  enee  of  the  child,  neglected  to  give  him 
the  control,  and,  it  may  be  added,  the  the  necessary  warning  and  instruction, 
protection  of  an  overseer,  who  was  ap-  Brazil  Block  Coal  Co.  v.  Young  (1889) 
pointed  by  the  defendant  and  inti-usted  117  Ind.  520,  20  N.  E.  423.  Compare 
with  this  duty.  And  it  might,  well  be  the  statement  of  the  master's  obliga- 
eonsidered  that,  by  employing  such  a  tions,  in  Missouri,  K.  &  T.  R.  Co.  v. 
helpless  and  ignorant  child,  the  master  Evans  (1897)  10  Tex.  Civ.  App.  68,  41 
contracted   to   keep   her   out   of   harm's   S.  W.  80. 

way  in  assigning  to  her  any  work  to  be  '  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  ArZ- 
performed."  Compare  also  the  follow-  ams  (1886)'  105  Ind.  165,  5  N.  E.  187. 
ing  Scotch  cases  founded  on  the  increase  For  a  similar  form  of  exceptive  state- 
of  obligations  which  the  minority  of  a  ment,  see  Coffee  v.  Phillips  ( 1897 )  21 
servant  entails  upon  the  master.  Gem-  Misc.  663,  47  N.  Y.  Supp.  1105. 
mills  y.  Gouroch  Co.  (1861)  23  Se.  Sess.  "Wolslci  v.  Knapp-Stout  £  Co.  Co. 
Cas.  2d  Series,  425;  M'Millan  v.  M'Mil-  (1895)  90  Wis.  178,  63  N.  W.  87.  The 
Ian,  23  Sc.  Sess.  Cas.  2d  Series,  1082;  finding  of  tne  jury  is  of  course  conclu- 
Trull  V.  Smith  (1873)  11  Macph.  888;  sive,  whenever  there  is  a  conflict  of  evi- 
Darby  v.  Duncan  (1861)  23  Sc.  Sess.  dence  as  to  whether  a  minor  hasreccived 
Cas.  2d  Series,  529.  The  same  conclu-  proper  instructions,  or  has,  by  cxperi- 
sion  may  be  drawn  from  the  remark  ence  or  in  any  other  way,  acquired  a 
made,  arguendo,  in  Union  P.  B.  Co.  v.  knowledge  of  the  danger  incident  to  tnc 
Fort  (1873)  17  Wall.  553,  21  L.  ed.  739.  appliances  he  is  handling.  Tagg  v.  Mc- 
that  the  plaintiff  being  a  mere  youth,  George  (1893)  155  Pa.  368,  25  Atl.  671. 
without  experience,  and  not  familiar  As  to  the  provinces  of  court  and  jury 
■with  machinery,  could  not  be  expected  in  regard  to  the  determination  of  qties- 
■  to  know  the  peril  of  the  new  work  which  tions  of  constructive  knowledge,  see, 
he  was  ordered  to  do,  and  might  be  sup-  generally,  §  390,  post, 
posed  to  have  entered  upon  the  execu- 
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tion  would  be  deemed  unwarrantable  in  the  case  of  a  minor  servant 
are  much  less  numerous  than  those  in  which  a  similar  inference  would 
be  regarded  as  improper  if  recovery  was  sought  solely  upon  the  groimd 
of  the  servant's  inexperience.  The  precise  extent  of  this  enlargement 
of  the  master's  responsibility  virtually  depends,  in  the  last  analysis, 
upon  a  court's  opinion  as  to  justifiability  of  allowing  the  jury  to 
determine  the  question  of  the  servant's  constructive  knowledge  of  the 
given  risk.  As  might  be  expected,  the  result  of  referring  the  exist- 
ence or  nonexistence  of  the  duty  of  instruction  to  this  extremely 
nebulous  standard  has  been  the  rendition  of  not  a  few  antagonistic 
judgments  in  respect  to  essentially  similar  facts.  See,  generally, 
§  399,  note   1,  post. 

In  some  cases  the  doctrine  seems  to  be  afiirmed  that  whenever  the 
work  assigned  to  a  young  servant  is  in  its  nature  hazardous  an  abso- 
lute duty  immediately  arises  to  give  him  such  instructions  as  will 
enable  him  to  comprehend  the  perils  which  it  involves.^  The  differ- 
entiating test  thus  suggested  is  manifestly  inconsistent  with  the  gen- 
eral principle  stated  in  §  238,  supra,  which  indicates  that,  from  a 
logical  standpoint,  the  comparative  safety  or  unusually  hazardous 
nature  of  the  work  is  a  wholly  immaterial  element,  and  that,  in  cases 
where  a  breach  of  the  duty  to  instruct  is  relied  upon  as  the  ground  of 
action,  the  only  essential  question  is  whether  the  injured  person  appre- 
ciated, or  ought  to  have  appreciated,  the  risk  to  which  his  injury  was 
traceable.  That  principle  involves  the  corollary  that,  with  respect  to 
risks  which  a  young  and  inexperienced  employee  is  competent  to 
appreciate,  he  stands  upon  the  same  footing  as  an  experienced  adult.* 

'Smith  V.  Tnoin   (1889)    51  N.  J.  L.  horn   v.   Atchison,    T.   &    S.   F.    R.    Co. 

507,  18  Atl.  852,  approving  of  a  charge  (1886)  35  Kan.  292,  10  Pac.  860;  Levey 

to   that   effect.     Compare   the   language  v.  Bigelow    (1893)    6  Ind.  App.  677,  34 

used     in     Jones    v.    Florence   Min.    Go.  N.  E.  128. 

(1886)    66  Wis.  268,  57  Am.  Rep.  269,  "No  duty  rests  upon  a  master  to  noti- 

28  N.  W.  207,  §  247,  supra.  ij  even  a  minor  of  the  ordinary  risks 
*  Coullard  v.   Tecumseh  Mills    (1890)  and  dangers  of  his  occupation,  which  the 

151  Mass.  85,  23  N.  E.  731;  Goff  v.  Nor-  latter   actually  knows  and   appreciates, 

foil:  &  W.  R.  Co.    (1888)    36  Fed.  299;  or  which  are  so  open  and  apparent  that 

De  Graff  v.  New  York  C.  &  H.  R.  R.  Co.  one  of  his  age  and  capacity  would,  un- 

(1879)    76    N.   Y.    125;    Croicn    v.    Orr  der  like  circumstances,  by  the  exercise 

(1893)  140  N.  Y.  450,  35  N.  E.  648;  of  ordinary  care,  know  and  appreciate." 
Jones  V.  Roberts  (1894)  57  111.  App.  Trunile  v.  North  Star  Woolen-Mill  Co. 
56;    White  v.   Wittemann   Lithographic  (1804")   57  Minn.  52,  58  N.  W.  832. 

Co.  (1892)   131  N.  Y.  631,  30  N.  E.  236;  It  has  been  held,  under  the  Alabama 

JJayden  v.   Smithville  Mfg.   Co.    (1861)  employers'  liability  act  (see  Volume  II., 

29  Conn.  548;  Eerdman- Harrison  Mill,  chapter  xxxvii.),  that  a,  boy  sixteen 
Co.  v.  Spehr  (1893)  145  111.  329,  33  N.  years  old,  employed  at  work  which  does 
E.  994 ;  Probert  v.  Phipps  ( 1889 )  149  not  ordinarily  endanger  a  person,  who 
Mass.  258,  21  N.  E.  370;  Gilbert  v.  was  sent  by  his  employer  to  perform 
Guild  (1887)  144  Mass.  601,  12  N.  E.  dangerous  work  which  he  was  able  and 
368;    Liichl.-e    v.    Berlin     Mach.    Works  knew  perfectly  well  how  to  do,  and  with 

(1894)  88  Wh.  44?,  60  N,  W,  711;  San-   the  dangers  of  whjch  he  was  ac(juainted, 
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The  question  whether  a  minor  is  chargeable  -with  that  complete 
comprehension  of  his  environment  which  is  sufficient  to  relieve  the 
master  of  the  duty  of  explaining  to  him  the  peril  of  the  work  must 
obviously  be  resolved  by  considering  (1)  the  presumable  extent  of  his 
intelligence  and  capacity,  as  inferable  simply  from  his  age;  (2)  the 
actual  extent,  observed  or  observable,  of  his  individual  intelligenos 
and  capacity,  exceeding  or  falling  short  of  the  average ;  (3)  the  extent 
of  his  opportunities  for  ascertaining  by  experience  the  nature  of  the 
hazard  incurred  by  him  in  entering  and  continiiing  in  the  employ- 
ment. Of  these  three  factors  in  the  problem,  the  first  and  the  third 
are  much  the  most  important.  But  the  second  has,  though  rarely, 
been  taken  into  account,  in  connection  with  the  others,  as  corrobo- 
rating the  conclusion  that  the  master  should  or  should  not  have  in- 
structed an  infant.  Possibly  it  may  be  said  that  a  court  will  be  more 
disposed  to  lay  stress  upon  this  factor  when  the  evidence  tends  to 
show  the  possession  of  a  measure  of  intelligence  less  than  the  average, 
and  the  inference  will  tlierefore  be  rather  in  the  plaintiff's  favor,  than 
when  it  would  have  the  effect  of  prejudicing  him  by  making  the 
superiority  of  his  faculties  a  ground  for  ascribing  to  him  a  knowledge 
disabling  him  from  maintaining  an  action.* 

Under  appropriate  circumstances,  presumptions  as  to  the  intelli- 
gence of  a  minor  may  be  allowed  to  run  backwards.® 

may  not  recover  for  injuries  caused  in  added  that  the  case  did  not  call  for  any 

its  performance  on  the  ground  that  he  nice    consideration    of    what    might    be 

received    no   instruction    from    his    em-  shoAvn  in  the  case  of  a  young  child,  or 

ployer.     Worthington  y.  Goforth  (1899)  under    other     circumstances.       It     was 

124  Ala.  656,  26  So.  531.  enough  to  say  that  under  the  circum- 

That  it  is  immaterial,  for  the  pur-  stances  of  the  case,  In  view  of  the  plain- 
poses  of  this  rule,  from  what  source  the  tiff's  age,  and  of  his  long  examination 
servant's  knowledge  is  derived,  see  the  as  a  witness  in  the  presence  of  the  jury, 
cases  cited  in  §  238,  infra,  some  of  the  questions  were  of  no  material  sig- 
which,  as  there  noted,  relate  to  minors,  nifieance.     In  the  case  cited,  the  facts  of 

°  See   Connors  v.   Grilley    (1892)    155  which  are  given  in  §  249,  note  6,  infra, 

Mass.  575,  30  N.  E.  218,  §  247,  note  2,  the   right   to   maintain   the   action   was 

infra.     In  Leistritz  v.   American  Zylo-  held  to  be  for  the  jury,  as  there  was  evi- 

nite  Co.  (1891)   154  Mass.  382,  28  N.  E.  dence  tending  to  show  that  the  boy  had 

294,  two  witnesses  were  asked  whether  less  than  the  average  intelligence  of  per- 

the  plaintiff — a  boy  eighteen  years  and  sons  of  his  age. 

eight  months  old — was  above  or  below  °  A  boy  who  is  dull  at  fifteen  was 
the  average  intelligence  of  a  boy  of  his  probably  dull  at  fourteen.  Hence, 
age.  The  questions  were  held  to  have  where  an  action  for  personal  injuries  re- 
been  properly  excluded.  The  court  ceived  by  a  boy  fourteen  years  old  is 
said  they  did  not  go  to  the  extent  brought  upon  the  theory  that  he  was  put 
of  showing  that  he  was  manifestly  in-  to  work  in  a  dangerous  place  without 
capable  of  understanding  the  risk  with-  proper  instruction,  evidence  that  the 
out  instruction,  so  that  the  defendant  plaintiff,  who  was  a  foreigner  and 
knew,  or  from  his  appearance  ought  to  was  examined  through  an  interpreter, 
have  known,  that  cautions  and  instruc-  had  no  memory,  was  not  a  bright  boj', 
tions  were  necessary.  Ciriack  v.  ^[er-  and  had  to  be  told  once  or  twice  before 
chants'  Woolen  Co.  (1890)  151  Mass.  he  understood,  and  that,  if  he  was  asked 
}52,  6  L,  K,  A,  733,  23  N,  E.  829.     It  a.  question  he  would  ^.nswer  "sometiiing 
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249.  Instruction  of  minors,  considered  with  reference  to  their  age 
merely. — In  Pennsylvania  the  position  has  been  taken  that  the  age 
when  an  infant  shall  be  presumed  to  have  the  capacity  for  appre- 
ciating danger  is  for  the  court,  not  for  the  jury.^  That  age  has  been 
fixed,  upon  the  analogy  of  the  familiar  doctrine  of  criminal  law,  at 
fourteen  years.  In  this  state,  therefore,  it  is  always  a  question  for 
the  jury  when  a  minor  under  that  age  should  have  been  instructed.^ 
The  employer  is  held  not  to  be  liable  if  the  young  person  had  experi- 
ence from  which  knowledge  of  the  danger  might  reasonably  be  pre- 
sumed.^ ISTor  is  the  fact  tliat  an  employee  was  young,  and  that  a 
possible  injury  might  arise  from  unexpected  causes,  without  negli- 
gence established,  deemed  to  be  a  sufficient  ground  for  holding  the 
master  responsible  for  the  injury  recedved.*  An  infant  more  than 
fourteen  years  old  is  presumed  to  have  sufficient  capacity  to  be  sensible 
of  dang'er  and  to  have  the  power  to  avoid  it;  and  this  presumption 
will  stand  until  overthrown  by  clear  proof  of  the  absence  of  such 
discretion  as  is  ustial  with  infants  of  that  age.® 

But  the  theory  that,  at  the  age  of  fourteen  years,  the  stage  reached 
in  the  development  of  the  child's  faculties  is  so  definite  that  the 
burden  of  proving  his  nonappreciation  of  the  risks  of  the  service  is 
shifted,  is  contradicted  by  the  weight  of  authority,  and  does  not  seem  ■ 
to  rest  upon  any  adequate  logical  basis.® 

else,''   is   admissible,   although  the   wit-  tact  with  exposed  gearing.     The  position 

nesses  only  knew  him  after  the  accident,  taken  was  that,  in  the  absence  of  any- 

Laplaiite  v.  Warren  Cotton  Mills  (1896)  thing  to  show  the  contrary,  the  boy  must 

165  Mass.  487,  43  N.  E.  294.  be  assumed  to  have  the  intelligence  and 

'  Nagle   v.    Allegheny    Valley   R.     Co.  understanding  usual  with  boys  of  that 

(1879)   88  Pa.  35,  32  Am.  Rep.  413.  age,  and  that  this  assumption  involved 

-See  H irawhridge  v.  Bradford   (1889)  the  further  one  that  he  was  well  aware 

128    Pa.    200,    18   Atl.    346 ;    Neilsnn   v.  of  the  danger  which  caused  the  injury, 

nUlside  Coal  &  I.   Co.    (1895)    168  Pa.  and  that  no  instruction  could  have  been 

256,  31  Atl.  1091.  given  him  which  would  have  imparted 

"  Tagg   v.    MoGeorge    (1893)    155   Pa.  larger  measure  of  knowledge  than  that 

368,  26  Atl.  671,  where  the  case  was  held  with     which     he     was     chargeable.     In 

to  be   for  the   jury,  the  evidence  being  Buckley  v.  Gutta  Percha  £  Rubber  Mfg. 

conflicting  as  to  whether  the  child  had  Co.   (1898)   113  N.  Y.  540,  21  N.  E.  717, 

been   instructed,  or  had  gained,  by  ex-  it  was  held  that  a  child  of  twelve  who, 

perience  or  otherwise,  knowledge  of  the  after  helping  to  operate  a  machine  for 

danger.  only  three  days,  slipped  while  attempt- 

*Ash  V.   Verlenden  Bros.    (1893)    154  ing  to  put  a  cylinder  in  place,  and  in 

Pa.  246,  26  Atl.   374    (machine  started  throwing  out  his  hand  to  save  himself 

from     some     unexplained     cause     while  brought  it  into  contact  with  a  cogwheel, 

child  of  thirteen  was  cleaning  it).  could  not  recover  on  the  ground  that  he 

"  Nagle   v.    Allegheny    Valley    R.    Go.  had   received   no   instruction   as   to   the 

(1879)   88  Pa.  35,  32  Am.  Rep.  413.  danger.     In  White  v.  Wittemann  Litho- 

»In  Ciriack  v.  Merchants'  Woolen  Co.  graphic  Co.    (1892)    131  N.  Y.  631,  30 

(1888)    146  Mass.   182,   15   N.   E.   .579;  N.  E.  236,  it  was  assumed  that  a  boy  of 

second  appeal    (1890)    151  Mass.  152,  6  thirteen  understood  the  danger  of  get- 

L.  R.  A.  733,  23  N.  E.  829,  recovery  was  ting  his  hand  caught  in  cogs.     In  Lud- 

denied  for  an  injury  received  by  a  boy  img  v.  I'illsbury    (1886)    35  Minn.  256, 

of  twelve  whose  person  came  into  con-  28  N.  W.  505,  it  was  held  that  a  boy  of 
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That  part  of  the  Pennsylvania  doctrine  which  relates  to  the  con- 
structive knovs'ledge  of  minor  servants  over  fourteen  years  of  age  is 
identical  with  that  of  all  the  other  courts ;  that  is  to  say,  there  is  no 
presumption  of  law  that  a  minor  more  than  fourteen  years  of  age  who 
applies  for  a  position  involving  dangerous  service  is  aware  of  the 
danger  and  needs  no  instruction.'^ 

As  regards  the  earlier  portion  of  tlie  period  between  the  fourteenth 
and  the  twenty-first  years,  there  is  no  disposition  on  the  part  of  the 
courts  to  formulate  any  definite  rule  of  law  upon  the  basis  merely  of 
the  servant's  age.*  But  there  is  some  authority  for  the  proposition 
that,  in  respect  to  his  presumed  comprehension  of  risks,  a  person  who 
is  very  near  his  majority  should  be  placed  upon  the  same  footing  as 
an  adult.®     See,  however,  §  291,  post. 

The  above  summary  indicates  that,  whatever  view  is  taken  of  the 
obligation  of  a  master  to  instruct  an  infant,  that  duty  is  not  an  abso- 
lute one  as  regards  the  entire  period  of  minority.-^"  Passages  like 
those  quoted  in  the  note  belov/  would,  if  taken  literally,  point  to  a 
different  conclusion.  But  they  are  to  be  construed  with  reference  to 
the  facts  under  discussion.^^ 


thirteen  must  have  understood  the  dan- 
ger of  allowing  any  part  of  his  person 
to  extend  outside  the  railing  of  an  ele- 
vator. That  a  child  of  twelve  who  vol- 
untarily goes  about  a  factory  and  expos- 
es himself  to  dangerous  machinery  can- 
not recover  for  injuries  thus  received,  if 
he  has  sufficient  knowledge  of  the  ma- 
chinery to  be  able  to  appreciate  its  char- 
acter, was  laid  down  in  the  charge  to 
the  jury  in  Evans  v.  Ammcan  Iron  £ 
Tuhe  Co.  (1890)  42  Fed.  51S.  In  BincTc- 
ley  v.  Uorazdowsky  (1890)  133  111.  359, 
8  L.  R.  A.  490,  24  N.  E.  421,  the  court 
uses  some  rather  sweeping  language 
about  the  inability  of  a  child  of  twelve 
years  to  comprehend  the  dangers  created 
by  revolving  wheels,  belts,  and  pulleys. 
But  the  effect  of  what  was  said  is  to  be 
estimated  with  due  reference  to  the  fact 
that  the  question  to  be  determined  was 
merely  the  justifiability  of  a  verdict 
against  the  master. 

■'Atlanta  &  W.  P.  R.  Co.  v.  Smith 
(1894)  94  Ga.  107,  20  S.  E.  763,  and 
cases  cited  in  §  291,  post. 

'  "That  the  plaintiff  was  not  a  child, 
but  was  seventeen  years  of  age,  would 
not  deprive  him  of  the  right  to  be 
warned,  if,  as  a  question  of  fact,  the  em- 
ployers, or  the  man  representing  them, 
ought  under  all  the  circumstances  to 
have  inquired  of  him  as  to  his  experi- 


ence, or  taken  notice  of  the  probability 
that  he  was  so  inexperienced  as  to  ren- 
der it  proper  to  give  him  warning." 
May  v.  Smith  (1893)  92  Ga.  95,  18  S. 
E.  360. 

'  In  Indiana  it  has  been  held  that  a 
servant  of  the  age  of  twenty  years  and 
four  months  is  not  so  young  as  to  be 
within  the  rule  that  minors  must  be 
warned  of  the  danger  of  the  service  into 
which  they  are  taken  and  properly  in- 
structed as  to  the  duties  required  of 
them.  Vinccnnes  v.  Citizens'  Gaslight 
Co.  (1892)  132  Ind.  114,  16  L.  R.  A.  485, 
31  N.  E.  573. 

"An  instruction  which,  in  effect,  re- 
quires the  master  to  caution  a  minor  as 
to  all  dangers  reasonably  to  be  antici- 
pated, is  incorrect.  Fones  v.  Phillips 
(1882)   .39  Ark.  17,  43  Am.  Rep.  264. 

''  "In  the  case  of  young  persons,  it  is 
the  duty  of  the  employer  to  take  notice 
of  their  age  and  ability,  and  to  use  ordi- 
nary care  to  protect  them  from  risks 
Avhich  they  cannot  properly  appreciate 
and  to  which  they  should  not  be  ex- 
posed. The  duty  in  such  cases  to  warn 
and  instruct  grows  naturally  out  of  vhe 
ignorance  or  inexperience  of  the  em- 
ployee, and  it  does  not  extend  to  those 
who  are  of  mature  years,  and  who  are 
familiar  with  the  employment  and  ita 
risks."    Hummel    v.    Dilworth    (1890) 
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250.  Instruction  of  minors,  considered  with  reference  to  their  ex- 
perience.—  As  minority  is  in  itself  an  independent  element  whioli 
tends  to  negative  the  existence  of  constructive  knowledge,  it  is  clear 
that  an  action  in  which  a  minor  seeks  to  recover  damages  on  the 
ground  that  he  was  not  instructed  is  not  necessarily  barred  by  proof 
iliat  he  was  experienced  in  the  work  in  which  he  was  engaged.-^  The 
evidential  significance  of  that  fact  is  simply  this:  A  minor  will 
sometimes  b©  declared  chargeable  with  knowledge,  on  the  ground  of 
his  having  had  a  considerable  amount  of  experience,  although  the 
circumstances  may  have  been  such  that,  if  the  same  servant  had  had 
a  shorter  experience,  or  none  at  all,  the  court  could  not  have  dravsm 
that  inference,  as  a  matter  of  law.  A  good  many  decisions  which  may 
perhaps  be  regarded  as  exemplifying  this  situation  are  cited  in  §  399, 
post.  But  it  is  seldom  possible  to  gather  with  exactitude,  from  the 
language  used  in  the  opinions,  whether  the  servant's  experience  was 
v'iewed  as  a  specific  differentiating  element,  which  tended  to  rebut  the 
conclusion  indicated  by  his  minority,  or  as  a  corroborative  circiim- 
stance  which  furnished  an  additional  reason  for  holding  that  he  ought 
to  have  comprehended  the  risk  in  question. 

Testimony  to  the  efi'ect  that  a  minor  was  inexperienced  introduces 
a  second  element  which,  like  the  fact  of  minority  itself,  points  to  the 
conclusion  that  his '  ignorance  of  the  risk  was  excusable.  Theoreti- 
cally, thei'efore,  such  testimony  should  often  turn  the  scale  in  the 
plaintiff's  favor.  But  its  precise  weight  in  the  cases  into  which  it 
may  be  supposed  to  enter  as  a  determinative  factor  (see  §  3,99,  post) 
is  as  difficult  to  estimate  as  that  of  evidence  showing  that  a  minor 
was  experienced. 

251.  Position  of  minor  servants  after  being  properly  instructed. — 
The  duty  of  instructing  minors  being  predicated  from  the  fact  that, 
without  such  instruction,  they  would  be  exposed  to  avoidable  dangers 

131  Pa.  509,  19  Atl.  345,  346.     In  Fisher  Cooper    (1892)    131   Ind.  363,   30  N.  E. 

V.  Delan-are  &  3.  Canal  Co.   (1893)   153  294;    Taylor  v.  Wootan    (1890)    1   Ind. 

Pa.    379,   26   Atl.   18,  the   following   in-  App.  188,  27  N.  E.  502,  504.     See  also 

struetions   of   the   trial   judge  were    af-  the    charge    to    the    jury   in    Evans    v. 

firmed:     "There  is  another  duty  which  American  Iron   £   Tuhe   Co.    (1890)    42 

the  employer  owes  to  a  child  or  infant,  Eed.  519. 

and  that  is  to  inform  him  of  the  dan-  '  A  charge  is  erroneous  which  would 

gers     connected     with     the    services    in  relieve  a  master  of  liability  for  injury 

which  he  is  employed."     It  has  also  been  to  his  apprentice  by   reason  of   hidden 

laid  down  that  "the  law  imposes  upon  dangers,  on  the  sole  ground  that  the  ap- 

the  master,  when  he  takes  an  infant  into  prentice    has    been    in    the    shop   long 

his    service,   the   duty   of   explaining   to  enough  to  make  him  acquainted  with  the 

him  fully  the  hazard  and  dangers  con-  dangers  complained  of,  even  if  he  has 

neeted    with    the    business,    and    of    in-  never  instructed  him  as  to  such  dangers. 

structing    him    how    to     avoid     them."  licisert  v.  Williams  (1892)  51  Mo.  App. 

New  Albany  Forge  &   Rolling  Mill  v.  13. 
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of  which  they  are  presumably  ignorant,  it  follows  that,  after  they  have 
been  properly  instructed,  their  minority  will  usually  cease  to  be  a 
material  factor  in  estimating  the  extent  of  the  employer's  liability. 
In  other  words,  the  defenses  of  assumption  of  risks  and  contributory 
negligence  will  then  be  available  against  them,  if,  under  the  same 
circumstances,  these  defenses  would  haye  been  available  against 
adults.^  Compare  §§  291,  292,  348,  infra.  That  the  business  might 
have  been  carried  on  in  a  less  dangerous  manner  is  a  circumstance 
which  is  quite  immaterial,  where  the  servant  has  been  sufficiently  in- 
structed.^ 

This  rule,  however,  is  subject  to  one  important  limitation  which 
has  been  thus  formulated :  "  If  a  person  is  so  young  that,  even  after 
full  instructions,  he  wholly  fails  to  understand  them,  and  does  noi 
appreciate  the  dangers  arising  from  a  want  of  care,  then  he  is  too 
young  for  such  employment,  and  the  employer  puts  or  keeps  him  at 
such  work  at  his  own  risk."^    This  principle  will  enure  to  the  advan- 


'  In  the  following  cases  the  defense  of 
asumption  of  risks  was  allowed  on  the 
ground  that  Instructions  had  previously 
been  given:  Chicago  Anderson  Pressed^ 
Bride  Go.  v.  Reinneiger  (1892)  140  111. 
334,  29  N.  E.  1106;  Tinkham  v.  Saw- 
yer (1891)  153  Mass.  485,  27  N.  E.  6 
(warning  followed  by  minor's  own  op- 
portunities for  observation)  ;  Jones  v. 
Florence  Min.  Co.  (1886)  66  Wis.  268, 
57  Am.  Rep.  269,  28  N.  W.  207 ;  Zurn  v. 
Tetlow  (1890)  134  Pa.  213,  19  Atl.  504; 
Kavfhold  v.  Arnold  (1894)  163  Pa.  269, 
29  Atl.  883;  Beckham  v.  Hillier  (1884) 
47  N.  J.  L.  12;  Prentiss  v.  Kent  Furni- 
ture Mfg.  Co.  (1886)  63  Mich.  478,  30 
N.  W.  109;  Emma  Cotton  Seed  Oil  Co. 
V.  Hale  (1892)  56  Ark.  232,  19  S.  W. 
600;  Fisk  v.  Central  P.  R.  Co.  (1887) 
72  Cal.  38,  13  Pac.  144;  Daester  v.  Me- 
chanics' Planing  Mill  Co.  (1882)  11 
Mo.  App.  593.  "There  is  no  rule  of  law 
that  a  minor  may  not  be  employed  about 
a  dangerous  machine;  and  the  simple 
fact  that  a  machine  is  dangerous  does 
not  make  an  employer  liable  for  an  in- 
jury received  by  a  minor  employed  upon 
such  machine.  All  the  law  requires  is 
that  the  minor  should  be  properly  in- 
structed as  to  the  danger  to  which  he  is 
exposed;  and  if  he  is  injured  because  he 
has  not  received  such  instruction,  then, 
as  a  general  rule,  the  employer  may  be 
held  responsible.  But  where  the  minor 
is  familiar  with  the  machine,  and  its 
character  and  operation  are  obvious, 
and  he  is  aware  of  and  fully  appreciates 
the    danger    to     be    apprehended    from 


working  the  machine,  the  fact  that  he  is 
a  minor  does  not  alter  the  general  rule 
that  the  employee  takes  upon  himself 
the  risks  which  are  patent  and  incident 
to  the  employment."  Buckley  v.  Gutta 
Percha  &  Ruller  Mfg.  Co.  (1889)  113 
N.  Y.  540,  21  N.  E.  717. 

A  case  in  which  a  minor's  action  was 
held  to  be  barred,  after  instructions  on 
the  ground  of  contributory  negligence,  is 
Prolert  v.  Phipps  (1889)  149  Mass.  258, 
21  N.  E.  370,  where  a  boy  fifteen  years 
old  was  denied  recovery  for  an  injury 
received  while  walking  between  the  gear- 
ings of  two  machines  which  just  gave 
room  to  pass,  the  court  taking  the 
ground  that,  as  he  had  been  cautioned 
as  to  the  danger,  he  was  negligent  in 
not  avoiding  a  danger  which  he  under- 
stood perfectly  well  how  to  avoid. 

'Rock  V.  Indian  Orchard  Mills  ^1886) 
142  Mass.  522,  8  N.  E.  401. 

■'Hickey  v.  Taaffe  (1887)  105  N.  Y. 
26,  12  N.  E.  286.  Other  forms  in  which 
the  same  principle  has  been  stated  are 
these:  "The  giving  of  proper  instruc- 
tions [at  the  commencement  of  the  em- 
ployment] will  not  relieve  an  employer 
from  liability  to  a  child,  if  the  work  re- 
quired of  him  [at  the  time  of  the  in- 
jury] was  not  within  the  scope  of  his 
employment,  and  not  such  as  ought  to 
have  been  required  of  a  person  of  his 
capacity."  Hayes  v.  Colchester  Mills 
(1894)  69  A^t.  1,  37  Atl.  269.  The  per- 
son employed  may  be  so  young,  inex- 
perienced, and  immature  in  judgment 
that  no  kind  of  warning  and  instruction 
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tage  of  the  servant,  even  tlioiig'h  tlie  danger  in  question  was  one  which, 
in  the  case  of  older  persons,  would  be  regarded  as  obvious.* 

In  determining  the  question  whether  an  employee  understood  an 
instruction  and  comprehended  the  danger  to  which  it  related,  it  is 
proper  and  necessary  to  take  into  consideration,  not  only  his  youth 
and  inexperience,  but  also  the  nature  of  the  service,  and  the  degree 
to  which  his  attention  while  at  work  would  need  to  be  devoted  to 
its  performance.^ 

D.    SuFFICIBlSrCY    OF    THE    INSTEUCTION'. 

252.  Generally. —  Stated  in  the  most  general  terms,  the  extent  of  the 
master's  obligation  in  regard  to  imparting  information  to  a  servant 
is  to  give  him  "  such  instruction  as  will  enable  him  to  avoid  injury."-' 
If  the  master  relies  on  the  fact  that  he  admonished  the  servant  of  the 
danger  which  caused  the  injury,  he  must  show  that  the  warning  was 
timely  and  explicit.^  Merely  going  through  the  form  of  giving  in- 
structions is  not  sufficient. ■''  But  the  master's  duty  Vidll  be  held  to 
have  been  fully  performed  if  the  information  which  he  imparted  was 
sufficient,  when  supplemented  by  the  servant's  owa.  personal  observa- 
tion, to  enable  the  latter  to  appreciate  the  risks  of  the  employment.* 

would  relieve  the  master  from  responsi-  ciate  the  danger,  he  will  be  liable  for 

bility  for  injuries  resulting  from  putting  any  injury  which  such  servant  may  suf- 

him  at  a  hazardous  and  dangerous  work,  fer  in  consequence,  if  continued  at  such 

Pittsburgh,  C.  d  St.  L.  R.  Co.  v.  Adams  woi'k." 

(1886)  105  Ind.  151,  5  N.  E.  187.     An  ■"  Williamson   v.    Sheldon   Ma/rble    Co. 
employer  remains  liable  for  injuries  re-  (1893)  66  Vt.  427,  29  Atl.  669. 

ceived  by  an  inexperienced  boy  seventeen  °  King    v.    Ford    River     Lumber     Co. 

years   old,    to   whom   work   is   assigned  (1892)    93  Mich.  172,  53  N.  W.  10.     A 

which  can  be  performed  safely  only  by  boy   sixteen   years   old   is   presumed   to 

skilful     and     careful     mechanics,     even  have    sufficient   intelligence   to   compre- 

thougli  such  boy  has  been  duly  warned  hend   instructions   as  to  the  danger   of 

and  instructed  as  to  the  dangers  of  the  crossing  a  railroad  yard  by  creeping  un- 

work.     Missouri   P.   R.    Co.   v.   Peregoy  der  cars  which  may  be  moved  at  any  mo- 

(1887)  36  Kan.  424,  14  Pac.  7.  If  it  ment.  Chicago,  H.  &  Q.  R.  Co.  v.  Egg- 
appears  that  the  minor  was  too  young  to  man  { 1895)  59  111.  App.  680. 
understand,  even  with  instructions,  the  '  Atlas  Engine  Works  v.  Randall 
dangerous  character  of  a  machine,  or  (1885)  100  Ind.  293,  50  Am.  Rep.  798. 
appreciate  the  peril  of  operating  it,  tne  '  Powers  v.  Calcasieu  Sugar  Co. 
master  is  not  shielded  from  liability  (1896)  48  La.  Ann.  483,  19  So.  455. 
merely  by  the  fact  that  the  minor  was  ^  Hickey  v.  Taaffe  (1887)  105  N.  Y. 
properly  instructed  in  the  use  of  the  ma-  26,  12  N.  E.  286. 

chine.     Steiler  v.  Eart   ( 1887 )   65  Mich.  *  Fisher  v.  Delaware  &  H.  Canal  Co. 

644,  32  N.  W.  875.     In  Taylor  v.  Wootan  (1893)    153  Pa.   379,  26  Atl.   18.     One 

(1891)    1  Ind.  App.   188,  27  N.  E.  502,  ordered   to   paint   a   machine,   and   told 

504,  the  following  statement  of  the  rule  that  it  is  being  tested,  but  not  that  oth- 

in   Shearman  &  Redfield  on  Negligence  ers  are  still  working  upon  it,  where  he 

was  adopted:     "And  if  he  (the  master)  can   see  them   still   at  work,  must   use 

knows,  or,  .in  the  exercise  of  ordinary  ordinary  care  not  to  be  injured  by  their 

care   and   sagacity  would   have  known,  starting      it.     Williams      v.      Henslcr 

that  the  servant  has  not  capacity  enough  (1890)  38  111.  App.  584.     See  also  cases 

to  understand  the  warning  and  appre-  cited  in  the  next  section. 
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In  the  case  of  minors  the  above  principles  stated  are  equally  appli- 
cable in  all  essential  respects,  the  sole  distinction  of  importance  being 
that,  owing  to  the  more  restricted  capacity  of  young  persons  for  under- 
standing tlie  perils  of  their  employment,  the  law  implies  an  obligation 
to  give  them  detailed  and  special  instructions  in  many  instances  in 
which  a  general  notification  would  have  been  an  adequate  warning  to 
an  adult.  See  next  section.  It  has  been  said  to  be  impossible  to  lay 
doM'n  any  inflexible  rule  applicable  alike  to  all  cases  where  minors 
are  employed,  as  to  what  warning  will  be  requisite.  Much  depends 
upon  the  nature  of  the  machinery,  the  age,  capacity,  intelligence,  and 
experience  of  the  employee,  as  well  as  the  surroimding  facts  and  cir- 
cumstances.® As  in  the  case  of  adults,  the  notice  given  must  be  such 
as  to  enable  a  person  of  the  servant's  youth  and  inexperience  in  ihe 
business  to  appreciate  intelligently  the  nature  of  the  danger  attending 
the  performance  of  the  work.^  ISTotice  of  danger  is  not  enough.  The 
child  must  have  sufficient  instruction  to  enable  him  to  avoid  danger.'^ 
See  next  section. 

It  is  merely  necessary  that  notice  of  danger  should  be  given  before 
the  service  involving  it  is  required,  not  that  it  should  be  given  at  the 
time  of  the  contract  of  employment;  but  where  no  notice  was  given 

"Davis  Y.  Augusta  Factory  (1893)  92  Jn  Honlahan  v.  New  American  File  Co. 

Ga.  712,  18  S.  E.  974.  (1890)  17  R.  I.  141,  20  Atl.  268,  the  de- 

°  Coomhs  V.  New  Bedford  Cordage  Co.  fendant  requested  the  trial  judge  to  in- 
(1869)  102  Mass.  572,  3  Am.  Rep.  506.  struct  the  jury  that,  if  the  boss  told  the 
Almost  the  same  language  is  used  in  plaintiff  to  put  his  flies  on  a  steam  pipe 
King  v.  Ford  River  Lurnber  Co.  (1892)  to  be  dried,  at  another  place,  and  not  to 
93  Mich.  172,  53  N.  W.  10.  In  New  Al-  get  on  the  tank  into  which  he  fell,  and 
hany  Forge  &  Rolling  Mill  v.  Cooper  the  hoy  disobeyed  the  order,  by  reason 
(1892)  131  Ind.  363,  30  N.  E.  294,  the  of  which  the  accident  happened,  the 
following  statement  of  the  rule  by  jury  should  find  a  verdict  for  the  defend- 
Judge  Thompson,  in  his  work  on  Negli-  ant.  The  judge  allowed  this  request, 
gence,  vol.  2,  pp.  977,  978,  was  adopted:  with  the  qualification  that  the  warning 
"The  master  will  not  have  discharged  or  direction  must  have  been  such  as  to 
his  duty  in  this  regard  unless  the  in-  give  notice  of  the  danger.  The  defend- 
structions  and  precautions  given  are  so  ant  excepted  to  the  qualification,  but  the 
graduated  to  the  youth,  ignorance,  and  supreme  court  held  that  the  instruction 
inexperience  of  the  servant  as  to  make  as  given  was  correct, 
him  fully  aware  of  the  danger  to  him,  'Wharton,  Neg.  §  216,  quoted  in  Bra- 
and  to  place  him,  with  reference  to  it,  sil  Block  Coal  Co.  v.  Young  (1889)  117 
in  substantially  the  same  situation  as  if  Ind.  520,  20  N.  E.  423 ;  Hinckley  v.  Bo- 
he  were  an  adult."  Quoted  also  in  razdowsky  (1890)  133  111.  359,  8  L.  S. 
Taylor  v.  Wootan  (1890)  1  Ind.  App.  A.  490,  24  N.  E.  421.  Where  a  person 
188,  27  N.  E.  502,  504;  Smith  v.  Irwin  of  immature  years  is  set  to  work  at  ma- 
(1889)  51  N.  J.  L.  507,  18  Atl.  852.  A  chinery  which  in  some  respects  may  be 
youthful  employee  must  be  instructed  so  termed  dangerous,  mere  formal  instruo- 
fully  that,  as  a  matter  of  fact,  he  actu-  tions  are  not  sufficient.  Tlie  person  em- 
ally  understands  and  appreciates  the  ployed  must  be  brought  to  an  actual  un- 
danger.  Chicago  Anderson  Pressed  derstanding  of  the  dangers,  and  be  made 
Brick  Co.  V.  Reinneiger  (1892)  140  111.  to  appreciate  them  and  the  consequence 
3.34,  29  N.  E.  1106,  holding  that  the  last  of  want  of  care.  Ogley  v.  Miles  (1889) 
clause  was  properly  added  to  a  charge.  28  N.  Y.  S.  R.  893,  8  N.  Y.  Supp.  270. 
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at  any  time,  a  charge  declaring  tliat  instruction  fixing  it  should  have 
been  given  at  the  time  of  employment  is  not  prejudicial.* 

Culpability  may  be  inferred  from  the  giving  of  erroneous  instruc- 
tions, as  well  as  from  the  entire  omission  to  give  any  instruction.®  But 
if  the  instruction  given  was,  so  far  as  the  evidence  shows,  perfectly 
proper,  there  can,  of  course,  be  no  recovery.^" 

Whether  the  servant  has  been  adequately  instructed  is  primarily  a 
question  for  the  jury.-*^-^  Their  findings  cannot  be  controlled  or  set 
aside  where  the  evidence  is  such  as  to  permit  different  inferences  to 
be  drawn  from  it.-'^  IJs'or  where  the  evidence  is  conflicting  as  to  the 
amount  of  instruction  necessary  to  enable  the  servant  to  do  his  work 
safely;^*  nor  where  the  testimony  offered  by  the  defendant  is  of  an 
fnconclusive  character.^* 

253.  What  particularity  in  the  instruction  is  obligatory. — In  nu- 
merous cases  the  servant  has  been  allowed  to  recover  for  the  reason 
that  the  court  felt  itself  unable  to  say,  as  a  matter  of  law,  that  the  mas- 
ter's culpability  might  not  reasonably  be  inferred  from  evidence 
which  indicated  that  the  servant,  although  he  had  been  warned  in 
general  terms  as  to  the  danger  of  the  work,  had  received  no  special 
warning  in  regard  to  the  particular  danger  to  which  the  injury  was 
due,  or  no  explicit  instruction  as  to  the  proper  manner  of  avoiding 
it,  and  that,  under  the  circumstances,  the  information  which  the  mas- 
ter had  thus  failed  to  communicate  was  necessary  to  enable  the  serv- 
ant to  obtain  an  intelligent  comprehension  of  the  danger.^     For  ob- 

'  Salem   Stone  &  Lime   Co.  v.   Oriffin  cases  cited  under  this  subtitle,  in  ■which 

(1894)  139  Ind.  141,  38  N.  E.  411.  the    instruction    given    was    held,    as   a 

'Owens  V.  Ernst   (1892)   1  Misc.  388,  matter  of  law,  to  be  adequate. 

21  N.  Y.  Supp.  426.        ,  ^' Kochman  \ .  Chase    (1898)    32  App. 

"  Evidence   that   the   proprietor   of   a  Div.  630,  52  N.  Y.  Supp.  740. 

quarry  to   whom  an   employee   had  ap-  ""  'Nutzmann  v.  Germania  L.  Ins.  Co. 

plied  for  instructions  as  to  what  to  do  (1901)    82   Minn.   116,   84   N.   W.   730; 

with  a  misspent  charge  of  dynamite  re-  First  Appeal    (1900)    78  Minn.  504,  81 

ferred  him  to  another  workman  of  large  N.  W.  518. 

experience   in   such   matters,    who    told  "  Wolski   v.   Knapp-Stout   £    Go.    Co. 

him  to  thaw  the  dynamite  with  hot  wa-  (1895)  90  Wis.  178,  63  N.  W.  87. 

ter,    and   that   after   doing   so   the   em-  *  It  is  not  sufficient  merely  to  notify 

ployee,   without  direction,   removed   the  a  servant  that  Paris  green  is  a  poison, 

charge,   when   it   exploded   and   he   was  He  should  also  be  informed  of  the  pre- 

killed, — is   insufficient  to  show  negligence  cise  effects  which  it  may  produce  in  per- 

on  the  part  of  the  employer.     Welch  v.  sons   engaged   in   its   manufacture,   and 

Orace    (1897)    167  Mass.  590,  46  N.  E.  also  of  the  precautions  necessary  to  be 

387.  taken  for  obviating  these  effects.     It  is 

"  McDougall     v.     Ashland      Sulphite  denied,    however,    that    the     master     is 

Filre  Co.   (1897)   97  Wis.  382,  73  N.  W.  bound  to  inform  the  servant  of  the  par- 

327   (method  of  shifting  a  belt  by  means  ticular  ingredients  of  the  formula  used 

of  a  stick)  ;  Reynolds  v.  Boston  &  M.  li.  in  its  manufacture.     Fox  v.  Peninsular 

Co.   (1891)  64  Vt.  66,  24  Atl.  134.     This  White  Lead  &  Color  Worlcs    (1891)    84 

principle,   is,   of  course,   assumed  to  be  Mich.  676,  48  N.  W.  203.     A  brakeman 

the  correct  rule  of  procedure  in  all  the  placed  on  a  freight  train  on  a  road  with 
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vious  reasons  t]ie  courts  are  less  disposed  to  interfere  with  a  verdict 
for  a  minor  based  upon  this  ground  than  where  the  injured  person  was 
an  adult.^  Even  the  courts  which  override  most  freely  the  verdicts 
of  juries  would  doubtless  refuse,  under  any  conceivable  state  of  facts, 
to  declare  the  master's  nonliability,  as  a  matter  of  law,  where  the  serv- 
ant was  not  only  a  minor,  but  was  of  less  than  the  average  intelli- 
gence.^    The  doctrine  that  a  general  warning  may  properly  bo  found 


which  he  is  not  familiar  must  be  given 
sufficient  notice  of  the  danger  of  low 
highway  bridges  over  the  road  to  en- 
able him,  by  proper  attention  and  dil- 
igence, to  learn  where  the  points  of  dan- 
ger are.  Louisville  &  N.  R.  Co.  v.  Eall 
(1888)  87  Ala.  708,  4  L.  R.  A.  710,  6 
So.  277.  Considering  the  common  use 
of  telltales,  it  cannot  be  held,  as  a,  mat- 
ter of  law,  that  giving  a  brakeman  a 
printed  book  of  rules,  when  he  is  first 
employed,  which  advises  him  that  it  is 
dangerous  to  stand  erect  on  the  top  of 
cars,  and  especially  on  high  cars,  when 
passing  under  a  certain  bridge,  and  that, 
there  are  no  telltales  on  the  bridge,  is 
a  sufficient  warning.  Gulf,  G.  &  S.  F. 
R.  Go.  V.  Knox  (1901;  Tex.  Civ.  App.) 
61  S.  W.  969.  In  American  Strawhoard 
Co.  V.  Poust   (1895)    12  Ind.  App.  421, 

39  N.  E.  891,  the  court  rejected  the  con- 
tention of  the  defendant  that  a  general 
verdict  for  the  plaintiff  was  inconsist- 
ent with  a  special  finding  to  the  effect 
that  the  servant — an  adult — ^had  been 
warned,  just  prior  to  the  injury,  to  be 
careful,  to  look  out  for  his  hand,  and 
that  he  had  been  frequently  warned  of 
the  dangers  of  passing  the  paper  up 
between  the  dryers  by  which  it  was 
crushed.  McQuillan  v  Willimantio 
Electric  Light  Co.   (1898)  70  Conn.  715, 

40  Atl.  928,  held  that  where  a  man  em- 
ployed to  trim  and  clean  electric  lamps 
used  the  crossbar  as  a  means  of  sup- 
port, and  it  gave  way  because  of  the 
rotten  condition  of  the  top  of  the  pole, 
the  result  being  that  he  fell  to  the 
ground  and  was  seriously  injured,  the 
fact  that  the  coemployee  who  instructed 
him  as  to  the  performance  of  his  duties 
did  not  so  support  himself  did  not  pre- 
vent his  recovering,  if  he  was  not 
warned  against  doing  this. 

'  "In  determining  this  question  [i.  e., 
whether  the  servant  understood  the 
risk],  it  is  proper  and  necessary  to  take 
into  consideration,  not  only  the  plain- 
tiff's youth  and  inexperience,  but  also 
the  nature  of  the  service  which  he  was 
to  perform,  and  the  degree  to  which  his 
attention,  while  at  work,  would  need  to 


be  devoted  to  its  performance.  The 
obligation  of  the  defendants  would  not 
necessarily  be  disehai'ged  by  merely  in- 
forming the  boy  that  the  employment 
itself,  or  a  particular  place  or  machine 
in  the  building  or  room  in  which  he  was 
set  to  work,  was  dangerous.  Mere  in- 
formation in  advance  that  the  service 
generally,  or  a  particular  thing  con- 
nected with  it,  was  dangerous,  might 
give  him  no  adequate  notice  or  under- 
standing of  the  kind  and  degree  of  the 
danger  which  would  necessarily  attend 
the  actual  performance  of  his  work." 
Coombs  V.  New  Bedford  Cordage  Co. 
(1869)   102  Mass.  572,  3  Am.  Rep.  506. 

In  jarvis  v.  Goes  Wrench  Co.  (1900) 
177  Mass.  170,  58  N.  E.  587,  a  boy  of 
fifteen  was  held  entitled  to  go  to  the 
jury  on  evidence  showing  that  he  had 
been  told  how  to  do  the  work,  but  had 
not  been  cautioned  as  to  the  danger 
that  one  of  the  blocks  which  he  was  or- 
dered to  saw  by  means  of  a  circular  saw, 
without  a  gauge  or  saw-rest,  might 
bound  back  and  force  his  hand  under 
the  saw  if  the  block  was  not  pushed 
squarely  against  the  saw. 

In  Taylor  v.  Wootan  (1891)  1  Ind. 
App.  188,  27  N.,E.  502,  504,  where  the 
proof  was  that  the  servant  was  but 
twelve  years  of  age  at  the  time  he  was 
injured  by  coming  in  contact  with  a 
planer  in  connection  with  which  he  had 
jjeen  hired  to  work,  and  that  he  had 
worked  but  two  days  and  a  half  for  the 
appellant,  and  was  wholly  inexperienced 
in  the  operation  and  running  of  the  ma- 
chinery, the  court  held  that,  under  these 
circumstances,  it  could  not  be  declared, 
as  a  matter  of  law,  that  the  employers 
absolved  themselves  from  responsibility 
by  simply  telling  the  employee  of  the 
dangerous  character  of  the  machinery, 
and  warning  him  to  keep  away  from  it 
while  it  was  in  motion. 

"  Whether  an  employer  had  reasonable 
cause  to  believe  that  a  boy  fifteen  years 
old  needed  more  than  ordinary  instruc- 
tion, and  whether  he  had  been  misled  in 
this  respect  by  the  boy's  father,  were 
held  to  be  questions  for  the  jury  in  La- 
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to  be  inadequate  is  not  applied  where  the  warning  given  was  one  suffi- 
cient to  put  the  servant  on  inq^iiry  and  observation,  and  the  danger 
was  one  which  could  readily  be  comprehended  by  anyone  whose  atten- 
tion was  directed  to  it.*  Another  exception  to  the  operation  of  the 
doctrine  is  admitted  where  the  dangers  to  which  the  general  warning 
related  arose  from  conditions  which  were  constantly  changing,  and 
for  this  reason  no  previous  warning  could  be  conveyed  as  to  the  par- 
ticular danger  to  be  avoided  on  any  given  occasion  when  the  duty  was 
to  be  performed.^  Compare  the  similar  limitation  of  the  duty  of 
making  rules,  as  explained  in  §  211,  ante.  It  should  also  be  observed 
that  the  doctrine  is  merely  a  rule  of  procedure  which  defines  the  lim- 
its of  the  power  of  a  court  to  draAv  inferences  of  fact.  It  will  not 
justify  a  trial  judge  in  charging  a  jury  that  merely  notifying  the 
servant  through  a  coemployee  that  the  instrumentality  in  question  was 
dangerous  would  not  be  sufficient  to  absolve  the  defendant  unless  that 
coemployee'  pointed  out  in  what  the  danger  consisted.® 

Several  cases  proceed  upon  the  theory  that  it  is  not  obligatory  to 
give  any  special  caution  where  there  is  no  peculiar  or  secret  source  of 
danger,  and  it  is  apparent  that  the  servant  has  derived  from  the  in- 
formation imparted  by  the  master  as  complete  a  knowledge  of  the 
risks  as  is  requisite  to  secure  his  safety.     This  theory  is  deemed  to  be 

plante  v.   Warren  Cotton  Mills    (1896)  upon  the  weight  of  the  evidence.     The 

165  Mass.  487,  43  N.  E.  294.     Compare  question    of   negligence    is   one    for   the 

Connors   v.    Grilley    (1892)     155    Mass.  jury  exclusively,  and  the  law  does  not 

575,  30  N.  E.  218,  §  247,  note  2,  supra,  undertake  to  point  out  how,  nor  in  what 

*  A  person  employed  as  a  brakeman  manner,  a  master  shall  instruct  a  minor 
on  a  section  of  4  miles  of  railroad,  and  servant  in  the  handling  of  dangerous 
notiliod  that  there  were  stone  piles  be-  machinery.  If,  as  in  this  case,  the  dan- 
side  the  road,  and  s<3  near  to  it  that  a  ger  be  manifest  and  obvious,  the  jury 
person  on  the  side  of  a  car  passing  them  might  have  found,  had  they  been  free 
would  be  struck,  is  to  be  deemed  to  have  so  to  do  under  the  charge  of  the  court, 
assumed  the  risk  from  that  cause,  al-  that  no  instruction  at  all  was  necessary, 
though  the  precise  location  of  the  dan-  and,  if  necessary,  that  the  precautionary 
ger  was  not  stated  to  him.  Smith  v.  words  of  a  coemployee  were  sufficient 
Winona  d  St.  P.  B.  Co.  (1889)  42  Minn,  to  apprise  the  boy  of  the  danger  to 
87,  43  N.  VV.  968.     Compare  §  404,  post,  which    he    was    then    exposing   himself, 

"  HatJiaway    v.    Michigan    C.    It.    Co.  and   in   consequence   of   which   he   ulti- 

(1883)    51  Mich.  253,  47  Am.  Rep.  569,  mately  suffered  injury.     Whether  such 

16  N.  W.  634   (coupling  cars).  instruction  would  suffice,  would  depend 

'In  BJ66  Mfg.  Go.  v.  Taylor  (1894)  to  a  very  great  degree  upon  the  charac- 
95  Ga.  615,  23  S.  E.  188,  the  court,  in  ter  of  the  machinery.  If  it  were  ex- 
commenting  on  a  charge  to  this  oflFect,  ceedingly  intricate,  invested  with  many 
where  there  was  evidence  of  the  fact  latent  dangers,  a  jury  would  probably 
that  the  plaintiff,  a  boy  eight  years  of  find  that  a  more  detailed  instruction 
age,  had  been  repeatedly  advised  that  was  necessary  than  was  given  by  the 
the  machinery  on  which  he  was  at  work,  master  to  the  servant  in  this  case.  But 
consisting  in  part  of  rapidly  revolving  if  it  were  a  simple  contrivance,  easily 
cogwheels,  was  dangerous,  and  that  he  understood,  more  general  instructions 
himself  knew  it,  said:  "The  vice  of  this  might  suffice  to  satisfy  them.  At  all 
instruction  consists  in  the  expression  by  events,  whenever  the  jury  find  that  the 
thg   CQurt   t9   the   jury   of   an   opinion  master,  with  reference  tp  this  particu- 
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applicable  to  minors  as  well  as  to  adults.'^  But  the  extreme  va^eness 
of  the  standard  thus  invoked  has  naturally  produced  some  inconsist- 
ent decisions.*  It  seems  preferable,  therefore,  to  say  that  the  extent 
to  which  the  master  should  enter  into  details  in  giving  the  instruction 
depends  wholly  upon  the  presumed  capacity  of  the  servant  to  utilize 


lar  matter,  has  exercised  ordinary  and 
reasonable  care,  he  is  entitled  to  an  ac- 
quittal." 

'  Notice  to  a  brakeman  or  switchman 
that  a  car  received  by  a  railroad  com- 
pany from  another  company,  and  direct- 
ed to  be  returned  as  out  of  order,  is  out 
of  order,  is  sufficient,  unless  the  defects 
are  not  obvious,  and  involve  more  than 
the  usual  danger  to  those  employed  in 
returning  the  car.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Meyers  (1896)  22  C.  0.  A. 
268,  46  U.  S.  App.  226,  76  Fed.  443.  In 
Eenry  v.  King  Philip  Mills  (1892)  155 
Mass.  361,  29  N.  E.  581,  it  was  held 
that  the  plaintiiT  could  not  recover 
where  he  testified  that  he  knew  the  dan- 
ger of  cleaning  running  machinery,  but 
asserted  a  right  to  recover  for  the  rea- 
son that  he  had  not  been  cautioned 
about  the  particular  spot  where  his 
hand  was  caught.  In  Ciriaclc  v.  Mer- 
ohants'  Woolen  Co.  (1888)  146  Mass. 
182,  15  N.  E.  579,  where  a  boy  was  in- 
jured while  passing  moving  machinery, 
the  court  said:  "Anybody  seeing  the 
machine  in  motion  must  soon  become 
aware  of  the  danger  which  would  arise 
from  coming  in  contact  with  it.  Ttie 
duty  of  the  defendant  would  be  suffi- 
ciently discharged  by  pointing  out  to 
the  plaintiff  the  situation  of  the  ma- 
chine, and  the  rapid  revolution  of  the 
wheels  when  in  operation,  and  explain- 
ing the  probable  effect  of  touching  them 
under  these  circumstances."  In  Pratt 
V.  Prouty  (1891)  153  Mass.  333,  26  N. 
E.  1002,  the  danger  to  be  guarded 
against  was  that  the  fingers  of  the  ser- 
vant (a  boy  of  sixteen),  who  was  serv- 
ing pieces  of  leather  to  the  cylinders  of 
a  "skiving-machine,"  would  be  caught 
between  them  and  drawn  through 
against  the  knife.  The  court  said: 
"This  was  an  open  and  apparent,  and 
not  a  hidden,  danger.  Not  only  were 
the  cylinders  and  their  movements  plain 
to  see,  but  their  operation  and  effect,  in 
drawing  in  against  the  knife  whatever 
came  between  them,  were  obvious  and 
were  constantly  demonstrated  in  their 
use.  That  the  plaintiff  was  a  boy  of  at 
least  ordinary  intelligence  is  manifest, 
and  is  not  denied ;  and  if  he  could  fail 
to   see   and   appreciate   the  danger,  all 


the  information  and  caution  that  was 
needed  was  given  to  him  by  the  defend- 
ants ;  and  his  own  evidence  shows  that 
he  knew  and  understood  the  danger. 
He  says  that  the  defendants  told  him 
that,  if  he  got  his  fingers  in,  he  would 
get  hurt,  that  he  must  look  out  about 
his  fingers,  and,  what  testimony  was  not 
needed  to  prove,  that  he  knew  that,  if 
he  put  his  fingers  where  the  leather 
went,  they  would  get  caught  as  soon  as 
the  leather  would.  He  said,  indeed, 
that  he  did  not  realize  the  danger  that 
it  would  draw  his  whole  hand  in.  He 
may  not  have  realized  all  the  possible 
consequences  of  the  danger,  but  that  he 
knew  and  appreciated  the  danger  of  be- 
ing hurt  by  having  his  fingers  caught 
between  the  cylinders  is  obvious.  That 
he  was  inattentive  to  his  work,  and  care- 
less, was  not  evidence  that  he  did  not 
know  the  danger.  He  was  told,  and 
knew,  that  if  he  was  inattentive  and 
careless  he  was  liable  to  be  hurt;  and 
there  is  no  evidence  that  the  injury  was 
not  the  result  of  his  own  want  of  care. 
There  is  no  evidence  of  negligence  on 
the  part  of  the  defendants,  and  no  evi- 
dence that  the  plaintiff  did  not  know 
and  appreciate  the  danger."  For  other 
cases  in  which  a  general  warning  of  the 
same  kind  was  held  to  be  sufl^icient,  see 
Tinkham  v.  Sawyer  (1891)  153  Mass. 
485,  27  N.  E.  6  (boy  of  sixteen  stum- 
bled on  a  slippery  fioor,  and  fell  against 
the  toothed  cylinder  of  a  carding  ma- 
chine ) ,  and  Burlce  v.  Thomson  Meter 
Co.  (1892)  45  N.  Y.  S.  R.  272,  18  N. 
Y.  Supp.  436  (minor  of  seventeen  in- 
jured while  attempting  to  adjust  a  piece 
of  rubber  in  a  vise  without  moving  it 
back  from  a  saw ) . 

'  The  decisions  cited  above  as  to  inju- 
ries caused  by  moving  machinery  are 
not  easy  to  reconcile  with  the  conclusion 
that  an  owner  of  a  paper  mill  who  em- 
ploys an  inexperienced  girl  foiu'teen 
years  old  to  take  paper  from  a  mangle 
consisting  of  a  large  roller  heated  by 
steam  and  three  smaller  rollers,  between 
which  and  the  larger  roller  the  paper 
passes,  without  giving  her  any  other 
caiition  than  not  to  get  her  hands  in  the 
rollers,  is  not,  as  matter  of  law,  free 
from  negligence,  where  the  girl's  h^nd 
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the  information  which  he  receives,  intelligently  and  effectively  for  the 
purpose  of  securing  his  own  safety.  On  the  one  hand,  the  obligation 
of  the  defendant  is  not  discharged  "by  informing  the  servant  gener- 
ally that  the  service  engaged  in  is  dangerous;  especially  where  the 
servant  is  a  person  who  neither  by  experience  nor  education  has,  or 
would  l>e  likely  to  have,  any  knowledge  of  the  perils  of  the  business, 
either  latent  or  patent,  but  ...  in  such  case  the  servant  should 
be  informed,  not  only  that  the  service  is  dangerous,  and  of  the  perils 
of  a  particular  place,  but,  where  extraordinary  risks  are  or  may  be  en- 
countered, if  known  to  the  master,  or  should  be  known  by  him,  the 
servant  should  be  warned  of  these,  their  character  and  extent,  so  far 
as  possible."^  On  the  other  hand,  it  is  not  necessary  that  a  servant 
should  be  warned  of  every  possible  manner  in  which  injury  may  oc- 


is  caught  and  seriously  injured  while 
she  is  attempting,  as  sne  has  seen  other 
employees  do,  to  insert  a  sheet  of  paper 
which  has  come  out  between  such  roll- 
ers. Allen  V.  JaJcel  (1898)  115  Mich. 
484,  73  N.  W.  555.  The  court  took  the 
ground  that,  while  it  was  obvious  that 
there  was  danger  in  using  the  machine, 
the  proper  way  of  doing  the  work  wa-s 
not  manifest. 

Two  courts  have  reached  diametrical- 
ly opposite  conclusions  as  to  such  a  sim- 
ple matter  as  the  extent  of  the  duty  to 
instruct  a  brakeman  with  respect  to  the 
danger  of  coupling  foreign  cars  with 
double  deadwoods.  On  the  one  hand,  it 
has  been  held  that  a  brakeman  twenty- 
six  years  of  age  and  of  average  intelli- 
gence, who  had  never  seen  double  dead- 
woods  before  he  was  injured,  was  suffi- 
ciently warned  of  the  increased  danger 
in  coupling  cars  with  such  deadwoods, 
which  sometimes  passed  over  the  road, 
by  a  caution  that  railroading  was  dan- 
gerous, and  coupling  cars  specially  so, 
requiring  very  great  care,  where  he  was 
further  notified  that  cars  with  different 
coupling  apparatus  were  hauled  over  the 
line.  Louisville  &  N.  R.  Co.  v.  Boland 
(1893)  96  Ala.  626,  18  L.  R.  A.  200,  11 
So.  667.  The  court  said:  "As  to  latent 
risks,  the  duty  of  the  master  is  not  dis- 
charged when  he  simply  instructs  the 
servant  in  a  general  way  that  the  serv- 
ice engaged  in  is  dangerous;  and  espe- 
cially is  this  true  where  the  servant  is  a 
person  who  from  inexperience  or  want 
of  education  would  not  likely  have 
knowledge  of  such  latent  risks.  In  such 
cases  he  should  not  only  be  instructed 
that  the  service  is  dangerous,  but,  where 
R.\tiaordinary    risks   fire   to   be   encoun- 


tered, he  should  be  warned  by  the  mas- 
ter, as  far  as  possible,  of  their  character 
and  extent,  if  known  to  the  master,  or 
should  be  known  to  him.  But,  as  we 
have  said,  this  duty  is  required  only  as 
to  latent  dangers  or  risks,  and  we  know 
of  no  rule  or  principle  of  law  that  re- 
quires the  master  to  give  any  express 
or  particular  instructions  to  guard 
against  such  dangers  as  are  manifestly 
obvious."  On  the  other  hand,  we  find 
it  laid  down,  in  a  case  involving  similar 
facts,  that  a  railroad  company  which 
merely  warns  a,  brakeman  who  is  just 
entering  on  his  duties  that  the  business 
is  highly  dangerous  does  not  fully  dis- 
charge its  duty  as  to  instructing  him. 
He  should  be  told  in  what  the  hidden 
dangers  consist,  and  how  to  avoid  them. 
Reynolds  v.  Boston  &  M.  R.  Go.  (1891) 
64  Vt.  66,  24  Atl.  134. 

°  Smith  V.  Peninsular  Car  Works 
(1886)  60  Mich.  501,  27  N.  W.  602. 
The  notice  and  instruction  should  be 
graduated  to  the  age,  intelligence,  and 
experience  of  the  servant.  They  should 
be  such  as  a  master  of  ordinary  pru- 
dence and  sagacity  would  give  under 
like  circumstances,  for  the  purpose  of 
enabling  the  minor,  not  only  to  know 
the  dangerous  nature  of  his  work,  but 
also  to  understand  and  appreciate  its 
risks  and  to  avoid  its  dangers.  They 
should  be  governed,  after  all,  more  by 
the  experience  and  capacity  of  the  ser- 
vant than  by  his  age,  because  the  intel- 
ligence and  experience  of  men  measure 
their  knowledge  and  appreciation  of  the 
dangers  about  them  far  more  accurately 
than  their  years.  Bohn  Mfg.  Co.  v. 
Erickson  (1893)  5  C.  C.  A.  341,  12  U, 
S.  App.  260,  55  Fed,  943, 
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cur.     He  must  examine  his  suiToundings  and  take  notice  of  obvious 
dangers  and  operations  of  familiar  laws.^** 

According  to  one  case,  if  the  danger  to  which  the  servant  was  ex- 
posed in  performing  the  work  to  which  the  warning  in  question  re- 
lated was  a  serious  one  and  not  apparent,  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  the  master  fully  discharged  his  duty  by  directing  the 
servant  to  abstain  from  a  certain  course  of  conduct,  although,  if  the 
direction  had  been  obeyed,  the  injury  would  not  have  been  received.-'^ 
But  a  doctrine  less  favorable  to  the  servant  has  also  been  applied.^^ 


"  Mississippi  River  Logging  Co.  v. 
Schneider  (1896)  20  C.  C.  A.  390,  34 
U.  S.  App.  743,  74  Fed.  195.  See  also 
§  238,  si(pra.  An  employer  is  "not  re- 
quired to  exercise  the  highest  possible 
diligence  to  instruct  the  plaintiff  in 
every  conceivable  particular  of  the  cir- 
cumstances in  vphich  he  might  be  placed, 
or  in  every  possible  detail  of  his  con- 
duct in  the  performance  of  his  duties. 
The  requirement  in  this  respect  is  only 
that  the  master  exercise  ordinary  and 
reasonable  care  to  see  that  the  servant 
possesses  a  competent  knowledge  of  the 
peculiar  dangers  to  which  he  is  exposed 
in  doing  his  work,  and  of  the  precau- 
tions necessary  to  be  taken  to  guard 
himself  against  those  dangers;  and  in 
the  exercise  of  that  care  the  master  has 
the  right  to  assume  that  the  servant 
brings  to  the  work  ordinary  intelligence 
and  powers  of  observation,  and  the  ca- 
pacity to  learn  something  from  obser- 
vation and  experience.  .  .  .  More- 
over, the  duty  to  instruct  against  dan- 
gers incident  to  the  work  extends  only 
to  such  dangers  as  are  known  to  the 
master  himself,  or  which  are  reasonably 
to  be  apprehended  from  the  nature  of 
the  employment."  Benfleld  v.  Yacuum 
Oil  Go.  (1894)  75  Hun,  209,  27  N.  Y. 
Supp.  16.  An  employer  who  gives  such 
general  instructions  and  cautions  as  will 
enable  the  employee  by  the  use  of  his 
intelligence  to  comprehend  the  dangers 
which  threaten  him  in  his  work  must  be 
held  to  have  discharged  his  duty,  al- 
though he  does  not  anticipate  in  advance 
every  possible  risk  or  accident.  Thomp- 
son V.  Edward  P.  Allis  Co.  (1895)  89 
Wis.  523,  62  N.  W.  527.  In  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Clark  (1883)  108  111. 
113,  the  trial  judge  gave  an  instruction 
to  the  effect  that  it  was  the  duty  of  the 
master  to  inform  his  servants  of  all 
danger  in  and  about  the  premises  where 
they  are  required,  by  his  authority,  to 
perform  labor.    The  court  said;     "This 


was  manifestly  wrong.  Railroad  em- 
ployees, as  all  the  books  lay  down  the 
doctrine,  assume  the  ordinary  risks  and 
hazards  of  the  employment.  The  pre- 
sumption is  that  the  employee  under- 
stands the  nature  and  dangers  of  the 
employment  when  he  engages  in  the 
service,  and,  if  not,  that  he  will  inform 
himself.  It  would  be  wholly  impracti- 
cable for  railroads  and  manufacturers 
to  employ  men  of  experience  to  inform 
each  of  the  hands  that  any  particular 
act  he  is  required  to  perform  is  dan- 
gerous. It  would  be  ruinous  to  such 
bodies  to  hire  a  person  to  accompany 
every  brakeman  and  other  employees,  to 
inform  them  of  danger  in  the  perform- 
ance of  every  act  of  duty,  or  of  the 
danger  in  the  manner  of  its  perform- 
ance. It  is  impossible  that  the  law  can 
ever  impose  such  requirements, — and 
that  is  what  this  instruction  in  sub- 
stance asserts  as  a  legal  requirement." 
"  A  verdict  for  the  plaintiff  is  war- 
ranted where  a  trestle  on  to  which  an 
engineer  was  required  to  push  a  train  of 
cars  frequently  was  too  weak  to  support 
the  engine,  and  the  only  caution  he  had 
received  was  that  he  was  not  to  run  it 
beyond  the  edge  of  the  fast  land,  but 
nothing  was  said  which  indicated  the 
greatness  of  the  danger.  Paulmier  v. 
Erie  R.  Co.   (1870)    34  N.  J.  L.  151. 

'^  Where  a  servant  has  to  handle  mol- 
ten metal  in  the  neighborhood  of  water, 
all  that  is  necessary  is  to  instruct  him 
how  to  handle  it  in  such  a  manner  as  to 
avoid  explosion,  and  to  inform  him  that 
there  is  danger  of  explosion  if  he  does 
not  handle  it  as  instructed.  Accord- 
ingly, an  instruction  that  it  was  the 
duty  of  the  master  to  warn  plaintiff  that 
an  explosion  might  result  from  the  con- 
tact with  water,  and  of  the  "nature, 
force,  and  probable  effect"  of  such  an 
explosion,  is  erroneous  as  imposing  on 
the  master  the  duty  of  foretelling  the 
precise  result  of  any  possible  explosion. 
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The  duty  of  instruction  is  not  adequately  performed  unless  the  in- 
formation respecting  the  dangerous  qualities  of  the  appliances  is  im- 
parted in  words  devoid  of  ambiguity.^^ 

The  warning  given  must  be  couched  in  such  plain  language  as  to 
insure  the  servant's  understanding  and  appreciating  it.-"*  Compare 
§  216,  ante. 

As  the  age  of  a  minor  approaches  twenty-one  years  the  sufficiency 
of  the  instruction  is  gauged  more  and  more  nearly  by  the  same  con- 
siderations as  are  controlling  in  the  case  of  an  adult. ■'^ 

254.  Adequacy  of  the  means  by  which  instruction  is  conveyed  to  the 
servant. —  (Compare  §§  213a.  and  237,  note  5,  ante.) — A  warning 
which  the  master  or  his  representative  does  not  take  proper  steps  to 
have  conveyed  to  the  servants  whom  it  concerns  is,  for  juridical  pur- 
poses, no  more  effective  than  if  it  had  not  been  given  at  all.-^  As  in- 
dustrial concerns  are  usually  carried  on,  the  most  common  method  of 
giving  a  servant  the  necessary  instruction  is  by  word  of  mouth.  But, 
both  on  principle  and  authority,  it  is  clear  that  the  precise  method  by 
which  instruction  is  imparted  is  immaterial,  provided  it  was  actually 
received  by  him,  or  the  form  in  which  it  was  given  such  that,  if  he 
had  exercised  reasonable  care,  he  would  have  obtained  a  sufficient  com- 
prehension of  the  facts  which  it  was  intended  to  communicate  to  him." 

Rihich  V.   LaJce   Superior   Smelting   Co.  nearly  twenty-one  years  old  at  work  on 

(1900)    123  Mich.  401,  48  L.  R.  A.  649,  a  circular   saw,   without  other  instruc- 

82  N.  W.  279.  tions  than  running  through  one  or  two 

"  Warning  that  a  horse  is  vicious  is  sticks,  where  the  employee  states  that  he 
not  conveyed  by  the  statement  that  it  is  has  run  a  circular  saw  a  very  little, 
"high-lived,"  since  that  expression  is  though  he  is  not  an  experienced  hand, 
frequently  applied  to  horses  of  the  very  but  makes  no  direct  request  for  further 
opposite  character.  Wilson  v.  Sioux  instructions.  Wilson  v.  Steel  Edge 
Gonsol.  Mill.  Co.  (1898)  16  Utah,  392,  Stamping  &  Retinning  Co.  (1895)  163 
52  Pac.  026.  Telling  an  inexperienced  Mass.  315,  39  N.  E.  1039  (verdict  held 
workman  hired  to  work  near  a  high  to  have  been  rightly  directed  for  de- 
gravel  bank  that  he  was  "to  keep  two  fendant).  Compare  §  249,  note  9,  supra. 
eyes  on  the  bank  and  one  on  the  fore-  '  A  roadmaster  who  is  informed  that 
man"  is  not  an  adequate  warning,  as  a  a  part  of  the  track  is  defective  and  can- 
matter  of  law.  Daly  v.  Kiel  ( 1901 )  100  not  be  put  in  repair  soon  enough  to  per- 
La.  170,  30  So.  254.  mit  the  next  train  on  the   schedule  to 

"  Addicks  v.  Cristoph  ( 1899 )  62  N.  J.  pass  safely  may  properly  be  found  cul- 

L.  786,  43  Atl.  196.     In  Costello  v.  Jud-  pably  negligent  by  a  jury  if  he  fails  to 

son  (1880)   21  Hun,  396,  where  a  boy  of  ascertain     that     a     warning     telegram 

fourteen    years    possessing   the    average  which  he   has  delivered  to  an  operator 

amount     of     intelligence     was     injured  at  a  way  station  to  be  forwarded  to  the 

through  allowing  his  foot  to  project  be-  train  despatcher  has  reached  its  destina- 

yond  the  platform  of  an  ascending  ele-  tion.     Atchison,   T.   &   S.    F.   R.   Co.   v. 

vator,  it  was  held  that  it  was  for  the  Moore   (1884)    31  Kan.  197,  1  Pac.  644. 

jury  to  say  whether  an  instruction  by  ^  Bulletin  boards  and  placards,  print- 

the    defendant's    foreman    to    the    effect  ed  or  posted,  are  proper  methods  of  giv- 

that,   if   the   plaintiff   went  on   the   ele-  ing   notice   of    danger    to    railroad    em- 

vator,  "he  must  be  careful  and  not  fool  ployees,  but  not  the  only  methods;  and 

with  it,"  was  sufficiently  explicit.  where  a  party  has  been  expressly  noti- 

^  An  employer  may  put  an  employee  fied,  he  cannot  complain  that  no  placard 
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And  it  would  seem  that  if  a  servant  who  is  unable  to  read  enters  an 
employment,  knowing  tliat  it  is  customary  to  convey  notice  of  certain 
specific  dangers  through  the  medium  of  writing,  he  must  take  the  con- 
sequences if  he  is  injured  by  reason  of  his  inability  to  understand  an 
announcement  so  given.^ 


or  bulletin  board  was  posted.  Louis- 
ville d  N.  R.  Go.  V.  Hall  (1890)  91  Ala. 
112,  8  So.  371.  A  railroad  company 
having  had  transient  cars  of  other  com- 
panies in  its  use  or  employment  regu- 
larly inspected,  condemned,  and  ordered 
to  be  sent  to  the  shops  for  repair  and 
regularly  tagged  so  as  to  warn  em- 
ployees of  that  fact,  has  not  fully  dis- 
charged its  obligation  of  due  care  to- 
wards one  engaged  in  the  performance 
of  night  service  as  a  car  coupler,  unless 
the  tags  are  of  such  size  and  character 
as  to  bring  the  condemnation  of  the 
cars  to  his  attention,  or  he  is  otherwise 
informed  of  the  fact.  Meyers  v.  Illi- 
nois G.  R.  Co.  (1897)  49  La.  Ann.  21, 
21  So.  120.  Whether  a  railroad  com- 
pany is  under  the  duty  of  providing 
means  for  warning  trainmen  as  to  the 
proximity  of  low  overhead  bridges,  such 
as  "whipping  straps"  or  cautionary 
lights,  is  a  question  to  be  determined  by 
utility  and  the  custom  of  well-regulated 
railroads.  Louisville  &  N.  B.  Co.  v. 
Hall  (1888)  87  Ala.  708,  4  L.  E.  A.  710, 
6  So.  277.  See  chapter  vi.,  ante.  A 
statement  by  a  yard  master  to  a  newly 
employed  brakeman,  that  a  certain 
bridge  was  too  low  to  clear  a  man  stand- 
ing on  a  low  car,  and  to  look  out  for  it, 
and  by  the  conductor  and  a  brakeman 
of  the  train  upon  which  he  was  em- 
ploj'ed,  that  it  would  not  clear  a  man 
on  a  high  box  car,  is  not  such  warning 
as  will  prevent  a  recovery  from  the  rail- 
way company  for  causing  the  death  of 
the  brakeman,  who  came  into  collision 
with  the  bridge  in  the  ordinary  dis- 
charge of  his  duty,  standing  on  a  car  of 
ordinary  height,  when  no  cords  were 
suspended  overhead  to  give  warning  of 
the  bridge,  as  was  the  general  custom 
of  railroads  having  low  bridges.  Ft. 
Worth  <£  R.  G.  R.  Go.  v.  Kime  (1899) 
21  Tex.  av.  App.  271,  51  S.  W.  558, 
Affirmed  in  (1899;  Tex.)  54  S.  W.  240. 
A  railroad  company  owes  no  duty  to  a 
brakeman  in  its  employ  to  build  a  fence 
from  a  cattle  guard  to  the  line  fence  in 
order  to  give  him  notice  of  its  existence. 


Fences  are  not  supposed  to  be  built  in 
such  places  for  this  purpose,  and  a 
brakeman  has  no  right  to  expect  to  re- 
ceive information  in  such  a  manner. 
Fuller  V.   Lake  Shore  &   M.   S.   R.   Go. 

(1896)  108  Mich.  690,  60  N.  W.  593. 
The  operator  of  a  mine,  who,  in  accord- 
ance with  a,  custom  in  his  busiress, 
places  a  danger  signal  in  a  room  of  a 
mine  where  there  is  standing  gas,  is  not 
required  in  addition  to  place  a  man  on 
duty  to  watch  and  warn  against  en- 
trance into  such  room  with  a  naked 
light.     Cerrillos  Goal  B.  Co.  v.  Deserant 

(1897)  9  N.  M.  49,  49  Pac.  807.  An 
instruction  in  an  action  for  injury  to  an 
employee,  that  a  card  notifying  em- 
ployees to  keep  their  eyes  on  a  certain 
machine  while  operating,  as  it  is  dan- 
gerous, did  not  inform  the  plaintiff  of 
the  increased  and  extraordinary  danger 
of  operating  the  machine  when  a  certain 
guard  was  broken,  is  not  improper,  as 
such  a  notice  conveys  no  information  as 
to  anything  except  the  danger  to  be  ap- 
prehended from  the  machine  while  it  is 
in  good  condition.  Blumenthal  v.  Craig 
(1897)  26  C.  C.  A.  427,  55  U.  S.  App. 
8,  81  Fed.  320. 

'Watson  V.  Houston  &  T.  C.  B.  Co. 
(1883)  58  Tex.  434,  where  notice  of  the 
defective  character  of  a  car  was  given 
in  the  usual  way  by  chalking  upon  it 
the  words,  "out  of  order,"  and  placing 
it  upon  a  side  track  for  removal.  The 
court  held  that  the  servant  could  only 
secure  exemption  from  such  usage  or 
custom  by  contracting  against  it;  that 
his  incapacity  to  understand  the  nature 
and  extent  of  the  business  he  engaged 
to  perform  was  not  chargeable  to  the 
fault  of  the  company;  and  that  it  was 
immaterial  whether  such  incapacity 
arose  from  a  want  of  sufficient  education 
to  read  and  understand  the  purport  of 
the  usual  "out  of  order,"  or  from  want 
of  skill  in  the  performance  of  other  du- 
ties pertaining  to  the  employment.  In 
§83,  note  3,  ante,  another  case  relating 
to  the  tagging  of  condemned  cars  la 
cited. 


CHAPTER  XVII. 

ASSUMPTION  OF  RISKS  BY  THE  SERVANT. 

255.  Introductory. 

256.  Proper  classification  of  assumed  risks  considered. 

A.  Assumption  of  bisks  considered  with  befeeence  to  the  seev ant's  knowl- 

edge OE  ignoeance  thereof. 

257.  General  principle  stated. 

258.  Servant  assumes  risks  resulting  from  conditions  for  which  he  himself 

is  responsible.        , 

B.  Assumption  of  oedikaet  eisks. 

259.  Ordinary  risks  presumed  to  have  been  undertaken  by  a  servant. 
200.  Rationale  of  the  doctrine  of  the  assumption  of  ordinary  risks. 

a.  Presumption  that  ordinary  risks  are  comprehended  by  a  servant. 
6.  Presumption  that  a  servant  agrees  to  undertake  ordinary  risks. 

261.  What  risks  are  deemed  ordinary;  generally. 

262.  Risks  caused  by  the  acts  of  fellow  servants. 

263.  Risks  arising  from  the  character  of  the  instrumentalities  used. 

264.  Risks   created  by  permanent  conditions   incident  to  the  business   as 

openly  conducted. 

265.  Risks  arising  out  of  temporary  conditions  incident  to  the  use  of  the 

instrumentalities. 

266.  Risks  incident  to  specially  dangerous  employments. 

267.  Risks  incident  to  construction  work. 

268.  Risks  incident  to  the  work  of  restoring  instrumentalities  to  a  normal 

condition  of  safety. 

269.  Risks  incident  to  work  the  progress  of  which  is  constantly  creating 

new  elements  of  unsafety. 

C.  Assumption  of  extraordinary  risks. 

270.  Extraordinary  risks  not  assumed  by  a  servant. 
271.' — unless  comprehended  by  the  servant. 

272.  Application  of  the  doctrine  to  specific  cases. 

273.  Rationale  of  the  servant's  nonassumption  of  extraordinary  risks. 

274.  Assumption  of  an  extraordinary  risk  inferred  from  knowledge  thereof . 
274a.  Judicial  statements  of  this  doctrine. 

275.  Doctrine  considered  with  reference  to  the  comparative  knowledge  pos- 

sessed by  the  master  and  servant. 
275a.  Instructions  should  be  conformable  to  the  doctrine. 

276.  Rationale  of  the  doctrine  of  the  assumption  of  extraordinary  risks. 
27T.  Application  of  doctrine  in  cases  where  the  injury  is  caused  by  a  de- 
fective instrumentality. 

278.  Application  of  doctrine  in  cases  where  the  injury  is  caused  by  a  faulty 

system  of  work. 

279.  Limits  of  the  doctrine. 
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279a.  Assumption  of  risk  not  predieable  from  knowledge  of  the  conditions 

alone. 
279b.  Comprehension  of  risk  usually  inferable  from  knowledge  of  conditiono. 

280.  Doctrine  that  the  servant's  knowledge  of  an  extraordinary  risk  does 

not  charge  him,  as  a  matter  of  law,  with  its  assumption. 

281.  Temporary  forgetfulness  of  a  known  danger  at  the  time  of  the  accident. 

282.  Failure  of  the  servant  to  notify  the  master  as  to  the  existence  of  tlie 

dangerous  conditions. 

283.  Servant's  position  the  same  whether  the  risk  existed  when  he  began 

work,  or  supervened  afterwards. 

284.  Length  of  time  during  which  work  was  continued  after  notice  of  the 

risk  was  received. 

285.  Servant  induced  by  master's  promise  to  continue  work. 

280.  Fact  that  injury  was  received  in  obeying  a  special  order  given  ad  hano 
vicem;  significance  of. 

287.  Assurance  by  master  or  vice  principal  that  the  conditions  were  safe : 

effect  of. 

288.  Servant's    acceptance    of    a    known    risk    usually    presumed    to    be 

voluntary. 

289.  Circumstances  under  which  a  servant  is  not  deemed  to  have  acted  vol- 

untarily in  exposing  himself  to  a  risk. 
a.  Minors. 
6.  Seamen. 

c.  Convicts  whose  labor  is  hired  by  private  employers. 

d.  Statutory  provisions  restricting  servant's  right  to  abandon  the 

employment. 

290.  Complaint,  objection,  or  protest  omitted  or  made. 

a.  No  complaint,  objection,  or  protest  established  by  the  evidenct;. 
6.  C!omplaint,  objection,  or  protest  established  by  the  evidence. 

D.   ASSTJMPTIOINT  OF  RISKS  BY  MINOR  SERVANTS. 

291.  Ordinary  risks. 

292.  Extraordinary  risks. 

The  defense  of  assumption  of  risks  is  treated,  in  chapters  xxi.- 
xxiv.^  post,  with  relation  to  the  four  special  elements  indicated  by  the 
titles. 

The  obligation  of  a  sen^ant  to  quit  an  employment,  in  Avhich  he  finds 
himself  exposed  to  an  abnormal  risk  is  discussed  in  §  302,  post. 

The  obligation  of  a  servant  to  report  to  his  superiors  any  abnormal 
risks  which  may  come  to  his  knowledge  is  treated  in  §  303, 
post. 

As  to  the  validity  and  effect  of  agreements  not  to  hold  a  master  re- 
sponsible for  his  negligence,  see  the  chapter  in  volume  iii.^  which  deals 
with  agreements  accessory  to  the  contract  of  hiring. 

255.  Introductory. —  The  foregoing  chapters  contain  a  statement  of 
the  conclusions  at  which  the  various  courts  have  arrived  in  the  process 
of  determining  the  nature  and  extent  of  those  obligations  which  a  mas- 


§  255]  ASSUMPTION  OF  RISKS/  681 

ter  is  impliedly  deemed  to  undertake  in  respect  to  the  persons  whom 
he  receives  into  his  employment.  Unless  a  breach  of  one  of  these  ob- 
ligations is  established,  the  primary  prerequisite  to  the  maintenance 
of  the  seiTant's  action  is  obviously  lacking.  See  chapter  xliii.  B, 
post.  The  decisions  which  deal  with  tlae  circumstances  under  which 
recovery  is  disallowed  although  the  master  is  proved  to  have  been  in 
f  a^^lt  will  now  be  revie^ved. 

Four  separate  defenses  are  open  to  the  master,  viz. : 

(1  j   That  the  risk  in  question  had  been  assumed  by  the  sen'ant. 

(2)  That  the  servant  had  been  guilty  of  contributory  negligence  in 
remaining  in  the  employment  which  exposed  him  to  the  risk  in  ques- 
tion. 

(3)  That  the  servant  had  been  guilty  of  contributory  negligence  in 
respect  to  the  particular  act  which  was  the  immediate  cause  of  his  in- 
jury. 

(4)  That  the  servant  had  so  conducted  himself  that  the  action  was 
barred  by  the  operation  of  the  principle  embodied  in  the  maxim,  Vo- 
lenti non  fit  injuria. 

Of  these  defenses,  only  the  first  can  properly  be  regarded  as  depend- 
ent upon  or  arising  out  of  the  contract  of  employment.  In  its  rela- 
tion to  the  other  three  defenses,  the  contract  is  material  merely  for  the 
reason  that  its  existence  renders  possible  the  events  which  constitute 
the  cause  of  action  in  each  particular  instance. 

All  these  defenses  presuppose  the  same  essential  state  of  facts,  viz., 
that  certain  dangerous  conditions  incident  to  the  work  were  or  ought 
to  have  been  comprehended  by  the  servant :  that,  having  this  compre- 
hension, actual  or  imputed,  he  did  or  refrained  from  doing  some- 
thing; and  that,  as  a  consequence  of  the  conduct  thus  pursued,  he  suf- 
fered the  injury  for  which  indemnity  is  asked.  The  result  of  this 
identity  of  elements  is  that,  in  a  large  number  of  instances,  the  ju- 
ridical effect  of  any  specific  evidence  which  justifies  the  inference  that 
one  of  the  defenses  was  available  under  the  given  circumstances  may, 
merely  by  a  change  in  the  logical  point  of  view  and  in  the  terminology 
employed,  be  so  stated  as  to  show  that  one  or  more  of  the  other  de- 
fenses is  also  available.  The  precise  extent  of  this  theoretical  inter- 
changeability  of  the  defenses  has  never  been  investigated,  and,  as  the 
inquiry  is  one  of  merely  scholastic  interest,  it  is  not  worth  pursuing. 
The  choice  of  a  defense  will  always  depend  upon  the  view  which  is 
entertained  as  to  its  superior  expediency,  regard  being  had,  not  only 
to  the  conclusions  most  obviously  suggested  by  the  testimony  upon 
which  the  employer  mainly  relies,  but  also  to  a  question  which,  in  view 
of  the  chronic  antagonism  which  exists  between  judges  and  juries  in 
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employers'  liability  cases,  is  of  no  small  practical  importance — viz.. 
Under  which  theory  of  the  evidence  is  there  the  strongest  probability 
that  the  right  of  recovery  will  ultimately  be  treated  as  a  matter  for 
the  court  to  determine  ?  There  isi  no  doubt  that  this  advantage  is 
most  likely  to  be  obtained  by  putting  forward  the  first  of  the  defenses 
enumerated  above,  and  for  this  reason  it  should  always  be  selected  in 
any  case  in  which  the  evidence  sustains  it,  even  though  the  practition- 
er should  deem  it  advisable  to  rely  upon  one  or  more  of  the  other  de- 
fenses as  well. 

In  this  and  the  three  ensuing  chapters  all  these  defenses  will  be  con- 
sidered under  their  more  general  aspects  (chapters  xvii. — xx.).  The 
circumstances  which  warrant  the  inference  that  the  servant  had  that 
comprehension  of  the  risk  M'ithout  which  none  of  the  defenses  can  take 
effect  will  then  be  discussed  (chapter  xxi.).  The  remaining  chapters 
of  the  present  volume  will  be  devoted  to  a  discussion  of  certain  special 
elements  by  which  the  general  rules  which  determine  the  applicability 
of  the  defenses  are  more  or  less  qualified  (chapters  xxii.— xxv.). 

256.  Proper  classification  of  assumed  risks  considered. — In  some 
cases  the  risks  assumed  are  spoken  of  as  being  divisible  into  those 
which  are  ordinary,  and  those  which  are  known  to  and  understood  by 
the  servant.-^  But  the  analysis  thus  suggested  is  plainly  inacciirate, 
inasmuch  as  it  ignores  the  fact  that  an  essential  and  characteristic  at- 
tribute of  an  ordinary  risk  is  that  it  is  appreciated  by  the  servant. 
See  §  25Y,  infra.  In  fact,  it  is  evident  that  what  is  really  meant  by 
the  courts  which  have  used  this  language  is  that  the  category  of  obvi- 
ous or  apparent  risks  includes  both  those  which  are  generally  desig- 
nated as  ordinary,  and  also  those  which  are  extraordinary,  provided 
they  are  appreciated  by  the  servant.^ 

'In  Davidson  v.   Cornell    (1892)    132  [1896]   42  W.  Va.   333,  26  S.  E.  204); 

N.   Y.    234,    30   N.   E.    573,   it   was   re-  that  an  employee  assumes  only  the  risks 

marked   that   "a   servant   entering   into  ordinarily  incidental  to  his   employer's 

employment  which  is  hazardous  assumes  business  and   to  the   employer's  known 

the  usual  risks  of  the  service,  and  those  manner  of  having  it  performed   (Golson 

which  are   apparent  to  ordinary  obser-  v.  Graver  [1898J  80  111.  App.  99)  ;  that 

vation."     Compare  the  statements  that  "an   employee   does  not  assume  all  the 

"obvious,"  as  well  as  "ordinary,"  risks  risks  of  a  service  in  which  he  may  be 

are   assumed    (Euda  v.   American   Glu-  engaged,  but  he  assumes  only  ordinary, 

cose  Go.  [1897]  154  N.  Y.  474,  40  L.  R.  obvious,  or  known  risks"   (statement  in 

A.  411,  48  N.  E.  897)  ;  that  a  servant  Wood,    Master    &    Servant,    adopted   in 

assumes  "ordinary  and  apparent"  risks  Illinois  Steel  Co.  v.  Bauman  [1899]  178 

{Frye  v.  Bath  Gas  &  Electric  Co.  [1900]  111.  351,  53  N.  E.  107)  ;  that  a  servant 

94  Me.  17,  46  Atl.  804;  Dysinger  v.  Gin-  assumes  all  the  ordinary  and  apparent 

cinnati,  8.  cf  M.  R.  Co.  [1892]  93  Mich,  risks  of  his  employntent   (Croker  v.  Pu- 

04C,  53  N.  W.  825)  ;  and  "ordinary  and  sey  &  J.  Co.  [1900]  3  Penn.  [Del.]  1,  50 

known"   risks    (Louisville  &   N.  R.   Co.  Atl.   61;   Strailner  v.   Wilmington  City 

V.  Orr  [1890]   91  Ala.  548,  8  So.  360)  ;  FAectric  Co.   [1901]    3  Penn.   [Del.]   245, 

and      "ordinary     and     obvious"     risks  50  Atl.  57). 
(lieese    v.   Wheeling    d    E.    G.   B.    Co.       ^  In  a  recent  case,  the  court,  after  lay- 
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It  lias  also  been  laid  down  that  a  servant  assumes  tlie  risk  of  all 
dangers,  however  they  may  arise,  against  which  he  may  protect  him- 
self by  the  exercise  of  ordinary  observation  and  care.*  But  this  form 
of  expression  is  merely  one  mode  of  enunciating  the  rule  that  it  is  not 
negligence  to  expose  a  servant  to  dangers  against  which  he  can  protect 
himself  by  the  exercise  of  due  care.  See  chapter  iv.^  ante.  So  far, 
therefore,  as  the  conception  thus  conveyed  bears  upon  the  question  of 
the  proper  classification  of  assumed  risks,  it  simply  throws  us  back 
upon  the  fundamental  principle  stated  in  §  3,  a^ite^  and  amounts  to 
nothing  more  than  a  denial  of  the  servant's  right  to  recover  where 
culpability,  as  measured  by  the  particular  standard  which  it  indicates, 
cannot  be  imputed  to  the  master.  For  this  reason  it  is  unsuitable  as 
a  basis  for  a  generic  division  of  risks  with  refei*ence  to  their  assmnp- 
tion  or  non-assumption. 

For  this  purpose  there  are  two  broad  schemes  of  classification  avail- 
able. In  one  of  these  the  central  fact  which  supplies  the  foundation 
upon  which  the  structure  of  the  rules  developed  by  the  courts  is  built 
up  is  the  servant's  knowledge  or  ignorance  of  the  risk  in  question.  In 
the  other  that  foundation  is  supplied  by  the  master's  negligence  or 
freedom  from  fault.  For  the  purposes  of  the  commentator  the  latter 
scheme  appears  to  be  the  more  convenient,  and  it  has  therefore  been 
adopted,  in  the  present  treatise,  as  a  basis  for  stating  the  effect  of  the 
cases.  But  before  entering  upon  that  statement,  it  will  be  advisable 
to  indicate  in  a  general  way  the  results  of  applying  the  test  contem- 
plated by  the  alternative  scheme. 

A.  Assumption  of  kisks  constdeeed  with  eefeebwce  to  the  seev- 

ANT^'S  KNOWLEDGE  OE  IGNOEANCE  THEEEOF. 

257.  General  principle  stated. —  In  several  recent  decisions  which, 
although  they  do  not  actually  determine  anything  more  than  the 

ing  down  that  risks  which  are  incideYit  effect  that  an  employee  assumes  all  the 

to  the  business  must  not  be  confounded  risks  of  his  employment  against  which 

with  those  that  are  "obvious,"  proceeded  he  may  protect  himself  by  ordinary  ob- 

to    remark    that    the    latter    term    "in-  servation    and   care.      Fricker   v.    Penn 

eludes  such  as  are  manifest  to  the  sense  Bridge  Co.   (1900)    197  Pa.  442,  47  Atl. 

of    observation,    open    and   readily    dis-  354.     The  same  language  has  also  been 

cernible,    whether   they   arise   from   the  used   in   New   Jersey    (Durand  v.    'New 

nature   of   the   business,   the   particular  York  &  L.  B.  R.  Co.  [1901]  65  N.  J.  L. 

manner  in  which  it  is  conducted,  or  the  656,   48   Atl.   1013),   and  in  West  Vir- 

use  of  defective  or  unsafe  api^liances."  ginia    (  Oliver    v.    Ohio    River    R.    Co. 

Stager  v.  Troy  Laundry  Co.    (1901)    38  [1896]  42  W.  Va.  703,  26  S.  E.  444). 

Or.  480,  53  L.  E.  A.  459,  63  Pac.  645.  "If  the  employees  can  see  the  danger 

'  Pitlshtirgh  &  G.  R.  Co.  v.  Sentmeyer  they   have   the   means   of   avoiding   it." 

(1879)    92   Pa.   276,   37   Am.   Rep.   684.  Oregon  Short  Line  &   U.   N.  R.   Co.  v. 

In  a  still  more  recent  decision  the  same  Tracy   (1895)   14  C.  C.  A.  199,  25  U.  S. 

court   approved   an   instruction   to   the  App.  529,  66  Fed.  931. 
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meaning  of  the  maxim,  Volenti  non  fit  injuria,  seem  to  involve  logicr 
ally  a  similar  conclusion,  in  respect  to  tlie  availability  of  the  defense 
of  an  assumption  of  risks,  to  that  deduced  from  an  implied  contract, 
the  Englisli  judges  have  held  that  a  servant's  knowledge  of  a  risk 
caused  by  the  master's  negligence  will  not  necessarily,  and  as  a  mat- 
ter of  law,  require  the  inference  that,  by  accepting  or  continuing  in 
the  employment  to  which  that  risk  was  incident,  he  renounces  his 
right  to  sue  for  any  injury  which  he  may  receive  in  consequence  of 
its  existence.  See  §  280,  infra.  But  if  we  set  aside  these  decisions, 
which  have  never  been  explicitly  declared  to  affect  the  doctrine  of  a 
contractual  assumption  of  risks,  there  is  no  question  that  the  serv- 
ant's knowledge  or  ignorance  of  a  risk  is  regarded  by  all  common-law 
courts  as  a  differentiating-  factor,  which  of  itself  and  without  refer- 
ence to  the  quality  of  the  master's  conduct  supplies  an  adequate  test 
for  the  determination  of  the  servant's  right  of  action.  This  concep- 
tion is  frequently  recognized  under  both  its  positive  and  its  negative 
aspect,  in  the  language  and  the  rulings  of  the  courts.  On  the  one 
hand,  the  inability  of  the  servant  to  recover  is  asserted,  in  the  broad- 
est terms,  as  to  all  cases  in  which  he  knew  of  the  risk  which  caused 
his  injury.^    On  the  other  hand,  it  is  well  settled  that  no  action  can 


'  For  example :  "An  employee  as- 
sumes risks  which  are  patent,  and  latent 
risks  of  which  he  is  informed."  Trainor 
V.  Philadelphia  &  B.  B.  Co.  (1890)  137 
Pa.  148,  20  Atl.  632.  A  servant  "as- 
sumes the  perils  incident  to  his  service, 
of  which  he  is  informed,  or  which  ordi- 
nary care  would  disclose  to  him."  Al- 
len V.  Boston  &  11.  B.  Co.  (1898)  69  N. 
H.  271,  39  Atl.  978.  "Recovery  cannot 
be  had  when  one  voluntarily  exposes 
himself  to  danger  of  which  he  knows, 
or  might  have  known  by  the  exercise  of 
ordinary  care."  Cowles  v.  Chicago,  B. 
I.  &  P.  B.  Co.  (1897)  102  Iowa,  507,  71 
N.  W.  580.  "When  an  employee,  aJfter 
having  the  opportunity  of  becoming  ac- 
quainted with  the  risks  of  his  situation, 
accepts  them,  he  cannot  complain  if  he 
is  subsequently  injured  by  such  expo- 
sure." Wharton,  Neg.  §  214,  adopted  in 
St.  Louis  &  8.  E.  B.  Co.  v.  Britz  (1874) 
72  111.  256.  "If  a  servant  goes  on  to  do 
work  in  manifestly  dangerous  circum- 
stances, he  does  so  at  his  own  risk." 
Crichton  v.  Keir  (1863)  1  Sc.  Sess.  Cas. 
3rd  Series,  407.  "All  these  rules  affect- 
ing the  relation  of  master  and  servant, 
in  respect  to  their  duties  and  obliga- 
lions  toward  one  another,  are  founded 
upon  presumptions;  and  if  the  servant 
becomes   aware   that   any   of   them   are 


contrary  to  the  fact,  he  cannot  justify 
himself  in  shutting  his  eyes  to  the 
truth.  In  short,  he  cannot  be  heard  to 
say  that  he  relied  upon  that  which  he 
did  not  believe."  Chicago  d  A.  B.  Co. 
V.  Merriman  (1900)  95  111.  App.  628. 
"Assumption  of  risk  is  a  term  of  the 
contract  of  employment,  express  or  im- 
plied from  the  circumstances  of  the  em- 
ployment, by  which  the  servant  agrees 
that  dangers  of  injury  obviously  inci- 
dent to  the  discharge  of  the  servant's 
duty  shall  be  at  the  servant's  risk." 
Ufarramore  v.  Cleveland,  C.  C.  &  St.  L. 
B.  Co.  (1899)  48  L.  R.  A.  68,  "37  C.  C. 
A.  499,  96  Fed.  298. 

•  In  a  leading  case  where  he  was  dis- 
cussing the  right  of  a  servant  to  recover 
damages  from  a  stranger,  Willes,  J., 
made  the  following  remarks  with  refer- 
ence to  certain  employers'  liability  cases 
which  had  been  cited  by  defendant's 
counsel :  "The  cases  referred  to,  as  to 
the  liability  for  accidents  to  servants 
and  persons  employed  in  other  capaci- 
ties in  a  business  or  profession  which 
necessarily  and  obviously  exposes  them 
to  danger,  .  .  .  also  have  their  spe- 
cial reasons.  The  servant  or  other  per- 
son so  employed  is  supposed  to  under- 
take, not  only  all  the  ordinary  risks  of 
the   employment   into   which   he   enters, 
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be  maintained  unless  it  is  proved  that  the  servant  was  ignorant  of  the 
risk  which  caused  his  injury.^ 

This  theory,  it  will  be  noticed,  fixes  the  boundary  line  between  the 
cases  in  which  the  njaster  is  or  is  not  liable,  with  reference  to  pre- 
cisely the  same  factors  as  the  theory  that  it  is  negligence  to  ex- 
jjose  a  ser^'^ant  to  any  danger,  whatever  its  character,  of  which  he  is 
ignorant,  and  not  negligence  to  expose  him  to  any  danger  which  he 
understands.  See  chapter  vii.^  ante.  The  practical  results  of  both 
theories  are  obviously  identical.  It  is  merely  the  logical  standpoint 
■which  is  different. 

If  the  servant's  knowledge  or  ignorance  were  made  the  essential 
and  primary  basis  of  classification,  the  arrangement  of  the  cases  in 
the  ensuing  subtitles  would  not  be  altered  in  any  material  degree. 
Normal  and  abnormal  risks  would  still  have  to  be  segregated,  for  the 


but  also  all  extraordinary  risks  which 
he  knows  of  and  thinks  proper  to  incur, 
including  those  caused  by  the  miscon- 
duct of  his  fellow  servants;  not,  how- 
ever, including  those  which  can  be 
traced  to  mere  breach  of  duty  on  the 
part  of  the  master."  IndermOMr  v. 
Dames  (1866)  L.  R.  1  C.  P.  274,  35  L. 
J.  C.  P.  N.  S.  184,  12  Jur.  N.  S.  432,  14 
L.  T.  N.  S.  484,  14  Week.  Pep.  586,  1 
Harr.  &  R.  243.  The  rule  that  the  em- 
ployer is  bound  to  use  reasonable  care 
to  provide  safe  machinery  and  a  com- 
petent engineer  is  not  applicable  to  the 
case  of  one  engaging  to  work  in  the  con- 
struction of  a  ditch,  with  the  distinct 
understanding  that  a  certain  boat  with 
its  engines  and  boilers  is  to  be  used  in 
the  excavation,  and  that  a  certain  en- 
gineer is  to  have  charge  and  control,  and 
that  such  employee  is  to  work  under 
such  engineer's  direction.  Leblceucher 
V.  Bolansen  (1896)  69  111.  App.  297. 
^  "It  is  necessary  to  allege  that  the 
servant  does  not  know  of  the  danger, 
because  if  the  servant  knows  of  the  dan- 
ger, and  does  the  act  which  may  and 
does  cause  injury  to  him,  he  has  nothing 
to  complain  of,  and  cannot  bring  an 
■iction  for  the  damage  sustained."  Grif- 
f!,ths  v.  London  &  8t.  K.  Docls  Co. 
(1884)  L.  R.  12  Q.  B.  Div.  493,  per 
Day,  J.  This  case  was  cited  with  ap- 
proval in  Williams  v.  Birmingham  Bat- 
lery  d  Ulrtal  Co.  [1899]  2  Q.  B.  338, 
68  L.  J.  Q.  B.  N.  S.  918,  where  Smith, 
L.  J.,  remarked  that,  when  proper  ap- 
pliances have  been  furnished,  they  may 
well  become  unsafe  to  the  knowledge  of 
the  master  and  without  the  knowledge 
of  the  servant,  and  that  each  issue  must. 


therefore,  be  established  by  the  servant 
when  he  sues  the  master.  That  the 
servant's  ignorance  of  the  conditions  is 
a  condition  precedent  to  his  recovery  is 
assumed  in  all  the  decisions  cited  in  the 
present  chapter  and  in  chapter  xxi.,  and 
is  explicitly  affirmed  in  the  following, 
among  many  other  cases:  Toledo,  W. 
&  W.  R.  Co.  V.  Fredericks  (1874)  71 
111.  294;  Evans  v.  Meredith  Shook  & 
Linnhcr  Co.  (1897)  69  N.  H.  664,  38 
Atl.  1090;  Strattner  v.  Wilmington  City 
Electnc  Co.  (1901)  3  Penn.  (Del.)  245, 
50  Atl.  57.  To  render  a  master  liable 
for  injuries  to  his  servant  from  defective 
machinery,  he  must  have  known  or  have 
been  chargeable  with  knowledge  of  the 
defect,  and  the  servant  must  have  been 
ignorant  thereof,  and  without  equal 
means  with  the  master  of  learning  there- 
of. Mellolt  V.  Louisville  &  N.  R.  Co. 
(1897)  101  Ky.  212,  40  S.  W.  696.  A 
servant  does  not  assume  risks  which  he 
neither  knows,  suspects,  nor  has  reason 
to  look  for,  but  only  those  apparently 
incidental  to  an  employment  intelli- 
gently undertaken.  Stucke  v.  Orleans 
R.  Co.  (1898)  50  La.  Ann.  188,  23  So. 
342.  A  danger  which  is  not  obvious, 
and  of  which  one  was  ignorant  when  en- 
tering the  employ  of  a  railway  company, 
is  not  one  assumed  by  him  as  incident 
to  the  employment.  Ft.  Worth  &  R.  G. 
R.  Co.  V.  Kime  (1899)  21  Tex.  Civ. 
App.  271,  51  S.  W.  558,  Affirmed  in 
(1899;   Tex.)    54  S.  W.  240. 

See  also  chapter  XLV.,  infra,  where 
the  efi'ect  of  this  doctrine  in  its  rela- 
tion to  the  sufficiency  of  the  servant's 
complaint  is  discussed. 
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reason  that,  as  explained  hereafter  (§§  260a,  273,  infra),  the  former 
are  usijally  presumed  to  be  comprehended,  while  there  is  no  such  pre- 
sumption as  to  the  latter. 

258.  Servant  assumes  risks  resulting  from  conditions  for  which  he 
himself  is  responsible. —  But  there  is  one  class  of  cases  which,  although 
it  is  possible  to  find  a  place  for  them  under  the  alternative  scheme  of 
classification,  would  seem  to  be  preferably  controlled  entirely  by  the 
element  of  tlie  servant's  knowledge.  The  class  of  cases  referred  to  is 
that  in  which  recovery  is  denied  on  the  broad  ground  that  the  servant 
himself  deliberately  selected  the  course  of  action  which  led  to  his  re- 
ceiving the  injury  complained  of.  Under  such  circumstances,  he  must 
obviously  be  regarded  as  having  taken  upon  himself  the  responsibil- 
ity for  any  personal  harm  which  he  may  suffer  as  a  proximate  result 
of  the  selection  thus  made.  In  these,  as  in  most  other  cases  where  the 
intentional  adoption  of  a  certain  line  of  action  is  proved,  the  facts  will 
also  be  suggestive  of  contributory  negligence.  But  it  is  both  unneces- 
sary and  disadvantageous  to  rely  upon  a  conception  which  raises  a 
disputable  question,  if  a  decisive  element  is  supplied  by  the  clear  evi- 
dence of  a  deliberate  choice  on  the  servant's  part,  or  the  exercise  of  his 
own  judgment  in  creating  the  conditions  which  occasioned  the  acci- 
dent.i 

'  In  Mellor  v.  Merchants'  Mfg.  Co.  otherwise  have  maintained  against  one 
(1890)  150  Mass.  362,  5  L.  R.  A.  792,  who  has  furnished  his  employer  wit.h  a 
23  N.  E.  100,  it  was  recognized  that  defective  derrick  for  hoisting  heavy 
there  "might  be  cases  where  the  plain-  stone,  on  the  theory  that  it  is  an  instru- 
tifif  would  he  held  to  have  taken  the  ment  dangerous  to  human  life  if  not 
risk,  irrespective  of  any  implied  term  properly  constructed,  is  barred  by  evi- 
in  his  contract  of  service,  even  if  he  dence  showing  that,  being  placed  in  fu)l 
could  not  properly  be  said  to  have  been  control  of  the  apparatus,  he  removed, 
negligent."  Upon  this  principle  a  ver-  upon  his  own  responsibility,  the  rope 
diet  for  the  plaintiff  was  there  set  aside,  which  had  been  supplied  with  the  der- 
the  evidence  showing  that  when  he  was  rick,  and  procured  from  the  owner  one 
injured  he  had  undertaken  to  make  re-  of  another  kind  which  was  a  quarter  of 
pairs  which  it  was  no  part  of  his  regu-  an  inch  thicker  than  he  thought  suffi- 
lar  duty  to  make,  and  started  to  do  so  eient.  Davies  v.  Pelham  Bod  Elevating 
of  his  own  free  will,  upon  the  suggestion  Co.  (1892)  65  Hun,  573,  20  N.  Y.  Supp. 
of  a  fellow  workman,  after  asking  and  523,  Affirmed,  without  opinion,  in  (1895) 
obtaining  the  mere  consent  of  his  own  146  N.  Y.  363,  41  N.  B.  88.  A  seaman 
immediate  superior.  Under  such  cir-  who  constructs  for  himself  a  "boat- 
cumstances  he  was  only  a  volunteer,  and  swain's  chair"  (an  appliance  to  support 
could  stand  on  no  better  footing  than  a  him  wnile  painting  a  mast)  cannot  re- 
stranger  would  have  done  who  should  cover  for  injuries  caused  by  defects 
have  offered,  and  should  have  been  per-  therein.  Johnson  v.  Johansen  (1898) 
mitted,  to  make  the  same  repairs.  Even  30  C.  C.  A.  675,  58  U.  S.  App.  104,  86 
if  it  was  not  negligent  of  him  to  ap-  Fed.  886.  A  servant  may  undertake 
proach  the  dangerous  spot,  he  took  the  the  construction  of  the  place  in  which, 
risk  of  the  danger  which  he  necessarily  or  provide  the  tools  with  which,  he 
contemplated  as  existing  when  he  un-  works,  and  if  he  does  so  his  master  is 
dertook  to  remove  it.  relieved   from   that   duty   and   liability 

An  action  which  the  servant  of  a  con-  for   injuries  to  him   caused  by   defects 

tractor  who  is  erecting  a  building  might  therein    (charge  to  jury).     Donovan  v. 
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Barlan  d  H.  Co.  (1899)  2  I'enn.  (Del.) 
190,  44  Atl.  619.  A  miner  who  props 
the  roof  of  his  working  place  until  ne 
regards  it  as  safe,  and  is  injured  by 
stones  or  other  materials  falling  from 
tne  roof,  in  consequence  of  his  mistake 
in  judgment  as  to  its  safety,  cannot 
maintain  an  action  against  the  employ- 
er for  such  injury.  Pittsburgh  d  W. 
Coal  Go.  V.  Estievenard  (1895)  53  Ohio 
St.  43,  40  N.  E.  725.  One  employed  to 
take  down  a  wooden  building,  who,  aft- 
er knocking  out  a  stud,  was  injured  by 
falling  timbers,  cannot  recover,  where 
he  exercised  his  own  judgment,  with  full 
knowledge  of  the  facts.  Nourie  v.  The- 
ohald  (1896)  68  N.  H.  564,  41  Atl.  182. 
A  yardmaster  who  is  thrown  off  the 
front  footboard  of  an  engine  by  striking 
against  a  pile  of  coal  which  he  has  him- 
self permitted  the  consignee  to  unload 
at  that  particular  place  cannot  maintain 
an  action.  Highland  Ave.  &  Belt  R. 
Co.  V.  Walters  (1890)  91  Ala.  4.35,  8 
So.  357.  Proof  that  the  employer's  su- 
perintendent asked  the  employee  if  he 
wanted  the  couplings  covered,  and  that 
the  employee  declined  the  precaution, 
conclusively  proves  that  the  employee 
assumed  the  risk  of  the  omission  and 
freed  the  employer  from  responsibility. 
(The  trial  judge  was  held  to  have 
wrongly  charged  that  this  was  merely 
one  of  the  circumstances  to  be  consid- 
ered in  determining  whether  the  servant 
had  assumed  the  risk.)  Shaw  v.  Shel- 
don (1886)  103  N.  Y.  667,  9  N.  E.  183. 
A  servant  of  full  age  and  ordinary  in- 
telligence cannot  recover  for  an  injury 
received  through  his  slipping  and  fall- 
ing, while  attempting  to  hang  a,  bag  be- 
ing filled  with  cotton  taken  from  a  dry- 
er, over  spikes  driven  into  a  beam  so 
high  above  the  dryer  that  he  could  only 
reach  it  with  his  finger.  Wilson  v.  Tre- 
moiit  d  8.  Mills  (1893)  159  Mass. 
154,  34  N.  E.  90.  A  railroad  company 
is  not  liable  for  the  death  of  an  engi- 
neer, caused  by  his  engine  running  into 
a  standing  train  while  he  was  asleep  at 
his  post,  and  the  failure  of  the- flagman 
of  the  train  to  perform  his  duty,  al- 
though such  engineer  had  been  in  such 
continuous  service  that  he  could  no 
longer  endure  it  without  sleep,  where 
he  was  privileged  to  refuse  to  go  upon 
the  trip,  but  went  for  the  sake  of  extra 
pay.  Nattress  v.  Philadelphia  &  R.  R. 
Co.  (1892)  150  Pa.  527,  24  Atl.  753. 
No  recovery  can  be  had  for  injuries  sus- 
tained in  a  sawmill,  where  it  appears 
that  the  servant  was  not  standing  in  the 
place  intended  for  workmen  to  stand  in 


while  doing  that  work,  that  the  position 
of  the  machinery  and  appliances  plainly 
indicated  such  fact  to  a  person  of  ordi- 
nary intelligence,  and  that  if  the  place 
was,  as  he  asserted,  dangerous,  he  might 
have  refused  to  work  there.     Demers  v. 
Deering  (1899)  93  Me.  272,  44  Atl.  922. 
A   laborer  of  ordinary  intelligence,   fa- 
miliar with  the  work,  who  deliberately 
chose  a  position  where  he  believed  him- 
self to  be  secure  under  an  overhanging 
bank  which  his  foreman  had  been  try- 
ing  unsuccessfully  to   pry  down,   could 
not  recover  where  the  bank  fell  on  him. 
Songstad  v.  Burlington,  C.  R.  d  N.  R. 
Go.    (1889)    5  Dak.  517,  41  N.  W.  755. 
A  subcontractor's  employee  who  volun- 
tarily and  without  the  command  of  his 
foreman  undertook  to  work  about  a  ter- 
ra cotta  cornice  not  secured  by  the  cus- 
tomary anchors  assumed  the  consequent 
risk.    Winkle  Terra  Gotta  Co.  v.  Bomer- 
skv   ( 1897 )   77  111.  App.  42,  Affirmed  in 
(1890)    178  111.  562,  53  N.  E.  346.     An 
engineer  at  whose  suggestion  cleats  are 
nailed  on  to  a  chute  to  facilitate  his  per- 
formance  of   his   duties  cannot   recover 
for  an  injury  which  he  receives  in  eon- 
sequence    of    his    suggestion    being    fol- 
lowed.    Hart  V.  Friek  Coke  Co.    (1890) 
131  Pa.  125,  18  Atl.  1011.     An  engineer 
who   directs   a  repairer   of   his  locomo- 
tive not  to  apply  the  water  test  assumes 
the  risk  of  injury  if  the  boiler  explodes 
in  consequence  of  the  repairs,  leaving  an 
undisclosed    defect.      Kramer    v.    Willy 
(1901)  109  Wis.  602,  85  N.  W.  499.    An 
employee  on  a  baling  machine,  who  se- 
lects a  joist  for  use  in  connection  there- 
with from  a  pile  lying  before  him,  as- 
sumes the  risk  of  an   injury  from  the 
breaking    of    such    joist.      Maloney    v. 
United   States   Rubber   Go.    (1897)    169 
Mass.    347,    47    N.   E.    1012.       A   yard- 
man    assumes     the     risk     of     using     a 
piece     of     timber     found     by     him     in 
the  vicinity   as   a   "push   stick,"   where 
no  push  stick  is  on  the  engine,  and  there 
is  no  emergency  calling  for  the  moving 
of  the  car  in  such  manner.     Garrison  v. 
McCullough    (1898)    28   App.  Div.   467, 
51  N.  Y.  Supp.  128.   A  switchman  whose 
duty  it  is  to  supply  himself  with  proper 
coupling    pins    for    different   drawheads 
on  oars  which  he  is  to  couple,  from  the 
pins   scattered   about   in   the   yard,    as- 
sumes the  risk  of  using  a  pin  too  large 
for   the   drawhead   of   a   car,   which   he 
finds  lying  thereon  when  he  attempts  to 
make  a  coupling.     Missouri,  K.  d  T.  R. 
Co.   V.   Hmier    (Tex.   Civ.  App.;    1896), 
33  S.  W.   1010.     It  is  not  improper  to 
instruct  a  jury  that  aji   emploj;ee   as- 
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E.  Assumption  of  oedinabt:  eisks. 

259.  Ordinary  risks  presumed  to  have  been  undertaken  by  a  servant. — 

In  1837  it  was  laid  down  in  the  leading  case  of  Priestley  v.  Fowler'- 
that  a  servant  assumes  all  the  ordinary  risks  which  are  incidental  to 
his  employment ;  and  this  doctrine  has  ever  since  been  applied  by  the 
courts  of  all  the  countries  in  which  tlie  common  law  is  the  prevailing 
system  of  jurisprudence.^  The  inability  to  maintain  an  action  is  a 
peremptory  conclusion  of  law,  if  it  is  apparent  that  the  injury  re- 
sulted from  a  risk  of  this  description,  unless  the  plaintiff  can  adduce 
evidence  which  fairly  tends  to  show  that  the  injured  person,  by  reason 
of  his  want  of  experience  or  his  tender  years,  was  not  chargeable 
with  that  comprehension  of  the  risk  which,  in  the  absence  of  such  evi- 
dence, he  is  presumed  to  have  possessed.     See  §  260,  infra. 

The  resulting  situation,  when  considered  from  the  standpoint  of 
the  master's  duty,  is  that  he  is  under  no  obligation  to  provide  against 
the  ordinary  risks  incident  to  tlie  perfoi-mance  of  the  contract  of  serv- 
ice^'^  (compare  §  239,  ante),  the  rule  under  this  form  also  being  quali- 
fied in  the  case  of  inexperienced  persons  and  minors  (compare  §§  19, 
20,  and  244—251,  ante).  Accordingly,  if  the  risk  to  which  the  injury 
was  due  was  an  ordinary  one,  the  employer  is  not  liable  even  if  the 
employee  did  use  ordinary  care.^     The  obligation  of  the  servant  to 

sumes  the  danger  incident  to  a  machine  the  phrase,  risks  created  by  the  master's 

of  which  he  has  the  optional  use.     Tn-  negligence  being  excepted  from  those  un- 

ternational  &  G.  N.  R.  Go.  v.  MoGarthy  dertaken.     Compare  §§  1,  2,  ante. 
(1885)   64  Tex.  632.  ^a.  Murphy  v.  Greeley  (1888)  146  Mass. 

The  servant's  inability  to  maintain  an  19R,  15  N.  E.  654. 
action   for   injuries   caused  by   a   eoem-        '^  Northern  G.  B.  Go.  y.  Husson  (1882) 

ployee's  selection  of  an  appliance  is  dis-  101  Pa.  1,  47  Am.  Rep.  690;  Baltimore 

cussed  in  chapter  xxxii.,  post.  &  0.  8.  W.  R.  Go.  v.  Amos    (1898)    20 

'3  Mees.  k  W.  1,  Murph.  &  H.  305,  1  Ind.  App.  378,  49  N.  E.  854;  McIntoi:k 

Jur.  987.  V.   Missouri  P.   R.    Go.    (1894)    58   Ma. 

'"'The  servant,  when  he  undertakes  to  App.  281.    A  jury  is  properly  instructed 

perform  any  particular  service,  assumes,'  that  a  servant  who  uses  an  implement, 

as  a  part  of  his  conventional  obligations,  knowing  of  defects  therein,  assumes  the 

the  ordinary  perils  which  in  the  nature  risks  thereof,  although  the  defects  may 

of  things  are  incident  to  such  service."  be   such   that  a   man   of   ordinary  pru- 

Harrison  v.   Gentral  R.   Go.    (1865)    31  ^ence  might  take  the  risks.     Missouri, 

N.  J.  L.  293.     See  also  the  cases  cited  ^-  '^^^-  '^-  <^°-  ^-  '^0°^  (W^Q;  Tex.  Civ. 

pas^m  in  the  notes  to  the  present  sub-  ^^PJ-'    ?^  ,f-    W.    879.  _    The    principle 

title.      In    an   early   Irish   case   it   was  stated  m  the  text  is  singularly  incon- 

somewhat  inaccurately  observed  that  a  ^    "^^  with   the   statement   ma   later 

,    ,,.  ,•',  J     i  1      ii.  decision   by  the  same  court  which  for- 

servant     is  supposed  to  undertake  the  „,„i„j.„j   A,„i. ; ;   i         t       »     j 

,   ,     ,         ,  .  ,  V    ■         •  T        ,  ■    i  i      11  mulated  that    principle.      In    Boyd    v. 

duty  for  which  he  is  paid,  subject  to  all  j^,.^^^  (jggg)  fyg  p^^  434^  gg  ^^f  222, 

the  risks  which  may  occur  during  its  it  ,vas  remarked:  "Employees,  when 
continuance."  Potts  v.  Plunhett  (1859)  they  take  service  upon  a  railroad  know 
9  Ir.  C.  L.  Rep.  290.  The  context,  how-  that  it  is  a.  service  which  exposes  them 
ever,  shows  that  it  was  not  intended  to  to  many  dangers  necessarily  incident  to 
charge  the  servant  with  an  assumption  the  employment.  The  risk  of  these  dan- 
of  "all  the  risks"  in  the  literal  sense  of  gers  they  assume  when  they  accept  tlie 
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use  proper  care  is  obviously  quite  immaterial  when  the  applicability 
of  the  doctrine  as  to  assumption  of  risks  is  in  question.* 

260.  Rationale  of  the  doctrine  of  the  assumption  of  ordinary  risks. — 
The  doctrine  stated  in  the  preceding  section  may  be  regarded  as  one 
which  rests  upon  two  presumptions :  First,  that,  under  normal  cir- 
cumstances, a  person  who  enters  any  given  employment  appreciates 
all  the  risks  which  are  normally  incident  to  that  employment ;  and, 
secondly,  that  the  fact  of  his  accepting  the  employment  with  this  ap- 
preciation of  the  risks  which  it  normally  involves  warrants  tlae  infer- 
ence that  he  agrees  by  implication  to  relieve  the  master  of  all  respon- 
sibility for  such  injuries  as  he  may  receive  as  a  result  of  their  exist- 
ence, the  consideration  for  this  implied  agreement  being  the  stipu- 
lated compensation,  which  is  supposed  to  be  sufficient  to  indemnify 
him  for  the  ever  present  possibility  that  one  or  the  other  of  the  risks 
thus  undertaken  may  eventuate  in  some  disaster. 

a.  Presumption  that  ordinary  risks  are  comprehended  by  a  servant. 
— In  support  of  the  first  branch  of  the  above  statement  some  explicit 
language  of  the  courts  may  be  cited.^     More  f  reqiiently,  however,  the 


employment.  As  between  themselves  and 
their  employer,  they  undertake  to  exer- 
cise the  mea.sure  of  attention  and  care 
necessary  to  protect  themselves  from 
such  dangers,  and  if  they  fail  in  this 
respect,  and  suffer  injury  in  conse- 
quence, they  are  remediless." 

*  This  consideration  seems  to  have  also 
escaped  the  notice  of  the  court  in  Sliney 
V.  Duluth  &  W.  R.  Go.  (1891)  46  Minn. 
384,  49  N.  W.  187,  where  it  was  held 
that,  where  an  employee  in  charge  of  a 
hand  car  on  a  railway  track,  whose  duty 
it  was  to  return  with  it  before  night, 
stopped  by  the  way,  and  spent  the  even- 
ing in  social  pleasure  at  neighboring 
saloons,  and  wrongfully  delayed  his 
train  till  it  became  too  dark  to  observe 
freight  cars  which  had  in  the  meantime 
been  left  by  the  railway  company  stand- 
ing on  the  track,  he.  voluntarily  took  the 
risk  of  running  his  car  in  the  darkness. 
The  reasoning  of  the  court  is  as  fol- 
lows: "It  is  true,  these  persons  in 
charge  of  the  hand  car  were  bound  to 
return  with  the  hand  car,  and  in  so  do- 
ing must  use  the  track ;  but  they  cannot 
complain  of  obstructions  or  cars  on  the 
track,  placed  there  in  the  ordinary 
course  of  the  business  of  the  company, 
which  they  did  not  discover  because  of 
the  darkness,  if,  through  their  own  folly 
and  breach  of  duty  to  the  defendant, 
their  return  was  delayed  till  after  it 
became  too  dark  to  proceed  with  safety. 


whereby  they  disabled  themselves  from 
discovering  any  obstructions  they  might 
otherwise  have  avoided.  Having  thus 
placed  themselves  in  the  wrong,  they 
took  the  risk  of  the  darkness,  and  were 
bound  to  proceed  with  such  caution  as 
might  be  necessary  to  secure  their  safe- 
ty. They  had  only  a  little  over  a  mile 
to  run;  but,  though  they  claim  that  it 
was  too  dark  to  see  the  freight  cars  on 
the  track,  they  were  running  at  the  rate 
of  at  least  7  miles  an  hour  when  the 
collision  occurred ;  and  the  nature  of  the 
accident  and  effect  of  the  collision  show 
that  they  were  not  running  with  proper 
caution  under  the  circumstances."  It 
is  submitted  that  the  defendants,  on  the 
evidence  here  stated,  owed  no  duty  what- 
ever to  protect  the  plaintiff  from  the  ob- 
structions in  question,  and  that  the  ac- 
tion should  have  been  dismissed  on  this 
ground,  the  existence  or  absence  of  due 
care  on  the  plaintiff's  part  being  wholly 
immaterial  under  the  circumstances.  As 
to  the  confusion  between  the  defenses  of 
assumption  of  risks  and  contributorj' 
negligence,  see  the  discussion  in  chapter 
xviii.  B,  post. 

^  The  servant  "must  be  held  to  have 
understood  the  ordinary  hazards  attend- 
ing his  employment,  and  therefore  to 
have  voluntarily  taken  upon  himself  this 
hazard  when  he  entered  into  the  defend- 
ants' service."  Hayden  v.  Smithville 
Mfg.   Co.    (1861)    29   Conn.   548.     "An 
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doctrine  involved  is  left  as  an  indirect,  but  none  the  less  certain,  de- 
duction from  the  fact  that,  in  passages  affirming  or  discussing  the 
sen-ant's  acceptance  of  ordinary  risks,  judges  employ  a  phraseology 
which  shows  that  an  ordinary  risk  is  always  viewed  by  them  as  being 
one  which  is  comprehended  by  the  servant,  and  that  a  risk  which  is 
ordinary  and  at  the  same  time  not  appreciated  by  the  servant  involves 
a  logical  impossibility  and  a  contradiction  in  terms.^ 


employee  of  mature  years  and  of  ordi- 
nary mental  capacity  and  intelligence  is 
presumed  to  know,  appreciate,  and  as- 
sume the  ordinary  and  apparent  risks 
of  injury  from  the  machinei-y  and  appli- 
ances with  or  about  which  he  is  work- 
ing," Jones  V.  Manufacturing  &  Invest. 
Go.  (1899)  92  Me.  565,  43  Atl.  512. 
"The  rule  is  that  the  servant  is  held  by 
his  contract  of  hiring  to  assume  the  risk 
of  injury  from  the  ordinary  dangers  of 
the  employment;  that  is  to  say,  from 
such  dangers  as  are  known  to  him,  or 
discernible  by  the  exercise  of  ordinary 
care  on  his  part."  Johnson  v.  Devoe 
Snuff  Co.  (1898)  62  N.  J.  L.  417,  41 
Atl.  936.  According  to  a  distinguished 
English  judge,  the  nonliability  of  mas- 
ter to  servant  in  cases  where  a  stranger 
would  be  liable  appears  to  be  founded  on 
the  servant's  undertaking  or  subjecting 
himself  to  the  "ordinary"  risk  of  his 
service,  the  dangers  of  which  "he  is  just 
as  likely  to  be  acquainted  with  as  the 
master."  0-rove,  J.,  in  Fowler  v.  Lock 
(1872)  L.  R.  7  C.  P.  272.  The  risks 
"ordinarily  incident  to  the  service"  in- 
clude "all  of  which  the  servant  has  no- 
tice;" that  is,  all  that  are  "patent  and 
obvious  to  him."  Taylor  v.  Wootan 
(1891)  1  Ind.  App.  188,  27  N.  E.  502. 
^  "A  workman  or  servant,  on  entering 
upon  any  employment,  is  supposed  to 
know  and  to  assume  the  risks  naturally 
incident  thereto.  If  he  is  to  work  in 
conjunction  with  others,  he  must  know 
that  the  carelessness  or  negligence  of 
one  of  his  fellow  servants  may  be  pro- 
ductive of  injury  to  himself;  and,  be- 
sides this,  what  is  more  material  as  af- 
fecting his  right  to  look  to  his  employer 
for  damages  for  such  injuries,  he  knows 
or  ought  to  know  that  no  amount  of  care 
or  diligence  by  his  master  or  employer 
can  by  possibility  prevent  the  want  of 
due  care  and  caution  in  his  fellow  serv- 
ants, although  they  may  have  been  rea- 
sonably fit  for  the  service  in  which  they 
are  engaged.  It  is  certainly  most  just 
and  reasonable  that  consequences  which 
the  servant  or  workman  must  have  fore- 
seen  on   entering   into   an   employment, 


and  which  due  care  on  the  part  of  the 
employer  or  master  could  in  no  way  pre- 
vent, should  not  be  visited  on  the  lat- 
ter." Snoio  V.  Housatonic  R.  Go.  (1864) 
8  Allen,  441,  85  Am.  Dee.  720.  "When 
the  plaintiff  entered  the  defendant's 
service,  he  impliedly  agreed  to  assume 
all  the  obvious  risks  of  the  business,  in- 
cluding the  risk  of  injury  from  the  kind 
of  machinery  then  openly  used.  It  is 
not  material  whether  he  examined  the 
machinery  before  making  his  contract, 
or  not.  He  could  look  at  it  if  he  chose, 
or  he  could  say,  'I  do  not  care  to  exam- 
ine it;  I  will  agree  to  work  in  this  mill, 
and  I  am  willing  to  take  my  risk  in 
regard  to  that.'  In  either  case,  he  would 
he  held  to  contract  in  reference  to  the 
arrangement  and  kind  of  machinery  then 
regularly  in  use  by  his  employer,  so  far 
as  these  things  were  open  and  obvious, 
so  that  they  could  readily  be  ascertained 
by  such  examination  and  inquiry  as  one 
would  be  expected  to  make  if  he  wished 
to  knov/  the  nature  and  perils  of  the 
service  in  which  he  was  about  to  en- 
gage." liuoneii  V.  Seicell  &  D.  Cordage 
Co.  (1894)  161  Mass.  153,  36  N.  E.  789. 
"One  entering  the  employment  of  an- 
other assumes  the  obvious  risks  arising 
from  the  nature  of  the  employment,  from 
the  manner  in  which  the  business  is  car- 
ried on,  and  from  the  condition  of  the 
ways,  works,  and  machinery,  if  he  is  of 
sufficient  capacity  to  understand  and  ap- 
preciate them."  Goodes  v.  Boston  &  A. 
R.  Co.  (1894)  162  Mass.  288,  38  N.  E. 
500.  "Parties  entering  into  a  contract 
for  service  by  one  of  them  make  their 
engagements  in  reference  to  the  subject- 
matter  to  which  the  contract  relates,  and 
their  rights  and  liabilities  depend  upon 
the  contract  as  applied  to  the  subject 
with  which  they  are  dealing.  The  em- 
ployee impliedly  agrees  to  assume  all 
the  obvious  risks  of  the  business  in 
which  he  contracts  to  work."  Murch  v. 
Thomas  Wilson's  Sons  &  Co.  ( 1897  )  168 
Mass.  408,  47  N.  E.  111.  "In  accepting 
an  employment  the  latter  [servant]  is 
assumed  to  have  notice  of  all  patent 
risks   incident   thereto,   of  which   he   is 
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The  considerations  whicli  have  induced  the  courts  to  entertain  the 
presumption  of  the  servant's  knowledge  of  all  ordinary  risks  are  well 
set  forth  in  the  following  passage: 

"An  employee  will  be  deemed  to  have  assumed  all  the  risks  natural- 
ly and  reasonably  incident  to  his  employment,  and  to  have  notice  of 
all  risks  which,  to  a  person  of  his  experience  and  understanding,  are, 
or  ought  to  be,  open  and  obvious.  This  is  a  reasonable  rule,  for,  when 
a  man  seeks  employment  in  any  particular  department,  of  either  in- 
dustrial or  intellectual  activity,  he  thereby  represents  himself  to  be 
qualified  by  the  necessary  experience  or  learning,  as  the  case  may  be. 


informed,  or  of  which  it  is  his  duty  to 
inform  himself."  Sykes  v.  PaoJcer 
(1882)  99  Pa.  465,  citing  Whart.  Neg. 
§  206.  "When  a  servant  knows  the  dan- 
gers he  has  to  encounter,  and  still  en- 
gages in  the  service,  he  has  no  ground 
for  complaint  if  he  receive  injuries  from 
such  dangers."  Winkler  v.  St.  Louis 
Basket  &  Box  Co.  (1897)  137  Mo.  394, 
38  S.  W.  922.  A  servant  who  engages 
to  do  a  particular  duty  in  a  particular 
manner,  and  has  full  knowledge  of  the 
dangers  incident  to  the  performance  of 
the  duty,  cannot  complain  that  the 
thing  he  undertakes  to  do  is  dangerous. 
Kuhns  V.  Wisconsin.  I.  d  N.  R.  Co. 
(1887)  70  Iowa,  561,  31  N.  W.  868.  An 
employee  of  mature  age  is  presumed,  on 
taking  employment  in  any  service,  to 
possess  knowledge  and  skill  fitting  him 
therefor,  and  to  be  acquainted  with  the 
dangers  attending  such  service.  Peter- 
son v.  New  Pittsburg  Coal  &  Coke  Go. 
(1898)  149  Ind.  260,  49  N.  E.  8.  "A 
servant  is  understood  to  assume  the  or- 
dinary risks  incident  to  the  particular 
service  in  which  he  voluntarily  engages, 
to  the  extent  those  risks  are  known  to 
him  at  the  time  of  his  employment,  or 
should  be  readily  discernible  to  a  per- 
son of  his  age  and  capacity  in  the  ex- 
ercise of  ordinary  care  and  prudence." 
Stager  v.  Troy  Laundry  Co.  ( 1901 )  38 
Or.  480,  53  L.  R.  A.  459,  63  Pac.  645. 

In  the  leading  case  of  Priestley  v. 
Fowler  (1837)  3  Mees.  &  W.  1,  Murph. 
&  H.  305,  1  Jur.  987,  Lord  Abinger,  dur- 
ing the  argument,  distinguished  between 
the  case  of  a  passenger  on  a  stagecoach 
who  had  no  means  of  knowing  how  the 
coach  was  constructed  or  loaded,  and 
the  case  of  the  regular  driver  of  a  van, 
who  was  on  his  master's  premises  and 
had  the  means  of  knowledge. 

Compare  also  the  following  state- 
ments: The  servant  assumes  "the  ordi- 
nary  risks   and   perils  incident  to   the 


employment  which  the  servant  can  fore- 
see, or  shun,  or  avoid,  or  guard  against 
by  prudence,  skill,  and  forecast"  ( Cooper 
V.  Pittsburgh,  G.  &  St.  L.  B.  Co.  [1884] 
24  W.  Va.  37 )  ;  all  risks  naturally  and 
reasonably  incident  to  the  service  in 
which  he  embarks,  so  far  as  the  hazards 
of  the  service  are  obvious  and  within 
the  apprehension  of  a  person  of  his  ex- 
perience and  understanding  [Jenney  El- 
ectric Light  &  P.  Co.  v.  Murphy  [1888] 
115  Ind.  566,  18  N.  E.  30)  ;  the  risk  of 
injury  from  all  the  ordinary  dangers  in- 
cident to  the  employment,  of  which  he 
had  notice  before  voluntarily  exposing 
himself  (Paland  Y.  Chicago,  St.  L.  &  N. 
0.  li.  Go.  [1892]  44  La.  Ann.  1003,  11 
So.  707)  ;  "all  the  usual,  known  dangers 
incident  to  the  employment"  (Eerdman- 
Harrison  Milling  Go.  v.  Spehr  [1893] 
145  111.  329,  33  N.  E.  944)  ;  the  dangers 
which  naturally  arise  from  the  nature 
of  the  work  to  be  performed,  whether 
visible  or  invisible,  known  or  unknown 
{Linton  Coal  &  Min.  Go.  v.  Persons 
[1895]  15  Ind.  App.  69,  43  N.  E.  651)  ; 
"all  the  open  and  visible  risks  incident 
to  the  employment  in  which  he  engages" 
{Hall  V.  Chicago,  B.  &  N.  B.  Go.  [1891] 
40  Minn.  439,  49  N.  W.  239 )  ;  "ordinary 
and  apparent"  risks  (Goolhrotli  v. 
Maine  C.  B.  Co.  [1885]  77  Me.  165). 

The  possibility  of  a  fellow  servant's 
being  negligent  was  spoken  of  as  a  haz- 
ard well  known  to  the  plaintiff  in  In- 
ternational &  O.  N.  B.  Go.  V.  Tarver 
fl888)  72  Tex.  308,  11  S.  W.  1043. 

Other  cases  in  which  language  is  used 
which  brings  out  the  constant  logical 
association  between  the  notions  of  the 
ordinary  quality  of  risks  and  the  serv- 
ant's comprehension  thereof  are  the  fol- 
lowing: Day  V.  Toledo,  G.  8.  &  D.  B. 
Go.  (1880)  42  Mich.  523,  4  N.  W.  203; 
Hathaway  v.  Michigan  G.  B.  Go.  (1883) 
51  Mich.  253,  47  Am.  Rep.  569,  16  N.  W. 
(334 ;  Kuhns  v.  Wisconsin,  I.  &  ST.  R.  Go. 
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for  the  performance  of  the  duties  which  he  proposes  to  assume;  and 
such  experience  or  learning  necessarily  brings  a  knowledge  of  the  or- 
dinary risks  of  the  employment."'^ 

b.  Presumption  that  a  servant  agrees  to  undertake  ordinary  risks. 
— It  has  frequently  been  declared  that  the  consideration  of  the  serv- 
ant's implied  contract  to  assume  the  ordinary  risks  of  his  employment 
is  the  stipulated  compensation  for  his  services,  and  that  the  amount  of 
that  compensation  is  adjusted  with  reference  to  the  character  of  those 
risks.*     Obviously,  however,  this  theory  is  borne  out  only  to  a  very 


(1887)  70  Iowa,  561,  31  N.  W.  868; 
Doyle  V.  St.  Paul,  M.  &  il.  R.  Go. 
(1889)  42  iJinn.  79,  43  N.  W.  783; 
Northern  C.  R.  (Jo.  v.  Husson  ( 1882 ) 
101  Pa.  1,  47  Am.  Rep.  690;  7'c.r(/.s-  <£ 
/'.  R.  Co.  V.  Minmch  (1804)  10  C.  C.  A. 
1,  23  U.  S.  App.  310,  61  Fed.  635;  Gool- 
hroth  V.  Maine  C.  R.  Co.  (1885)  77  Me. 
165;  Foster  v.  Kansas  Sail  Co.  (1899) 
bO  Kan.  859,  57  Pac.  901;  Gihsoii  v. 
Oregon  Short  Line  R.  Co.  (1893)  23 
Or.  493,  32  Pac.  295.  See  al.so  the  cases 
cited  in  §  266,  infra,  as  to  the  assump- 
tion of  the  risks  of  unusually  dangerous 
employments.  The  rationale  of  these 
rulings  is  in  part  that  such  risks  are 
an  obvious  incident  of  the  work  to  be 
done.  In  Louisville,  A'.  A.  &  G.  R.  Go. 
V.  FrOMley  (1886)  110  Ind.  18,  9  N.  E. 
594,  it  was  remarked  that  the  rule  by 
which  a  servant  assumes  the  usual  risks 
of  the  service  is  "especially"  applicable 
to  all  those  risks  which  require  only  the 
exercise  of  ordinary  observation  to  make 
them  apparent.  So  also  in  Steinhauser 
V.  Spraul  (1895)  127  Mo.  541,  27  L.  R. 
A.  441,  28  S.  W.  620,  30  S.  W.  102,  it 
was  said  that  a  servant  "assumes  the 
risks  incident  to  such  employment,  and 
this  is  especially  true  of  seen  dangers 
and  patent  defects."  But  the  implied 
qualification,  if  it  was  really  intended 
as  such,  which  is  indicated  by  the  lat- 
ter clauses  in  these  statements,  is  in- 
consistent with  the  cases  already  eited. 
'  Wagi:.er  v.  H.  W.  Jayne  Chemical 
Co.  (1892)  147  Pa.  475,  23  Atl.  772.  So, 
also,  it  has  been  said  that  a  servant  who 
enters  a  certain  employment  impliedly 
stipulates  that  he  has  the  experience  to 
perform  properly  the  duties  of  his  posi- 
tion, and  that  he  knows  at  least  the  ob- 
vious dangers  attending  the  employment 
in  which  he  engages.  Mayes  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1884)  63  Iowa,  562, 
14  N.  W.  340,  19  N.  W.  680.  Similar 
statements  are  found  in  Gulf,  C.  &  S.  F. 
R,  Co.  v.  Williams  (1888)   72  Tex.  159, 


12  S.  W.  172,  and  Brown  v.  Oregon  Lum- 
ber Co.  (1893)  24  Or.  315,  33  Pac.  557. 
It  has  been  held,  however,  that  an  em- 
ployee in  a  sawmill  who  applies  to  be 
retained  as  an  oiler  some  time  after  he 
has  lieen  employed  as  such  does  not 
thereby  represent  himself  as  competent 
for  the  position  and  assume  all  its  risks, 
where  his  request  has  no  influence  on 
the  employer's  action.  Guinard  v. 
Knapp-Stout  &  Co.  Co.  (1895)  90  Wis. 
123,   62   N.   W.   625. 

*  "The  presumption  of  law  is  that  the 
risks  are  considered  in  adjusting  the 
aniovmt  of  compensation  for  the  services 
to  be  rendered."  Cumberland  &  P.  R. 
Co.  V.  State  (1875)  44  Md.  283.  "The 
servant,  .  .  as  between  himself  and 
his  master,  is  supposed  to  have  con- 
tracted on  those  terms."  Noyes  v. 
Smith  (1856)  28  Vt.  59.  Ordinary 
risks  "are  supposed  to  enter  into  the 
compensation  to  be  received  by  him  for 
his  services."  Cooper  v.  Pittsburgh,  G. 
d-  St.  L.  R.  Co.  (1884)  24  W.  Va.  37. 
"A  servant  has  the  means  of  knowing, 
as  well  as  his  employer,  the  usual  perils 
of  the  business,  and  can  exact  a,  rate  of 
compensation  in  reference  to  them." 
Sherman  v.  Rochester  d  8.  R.  Go.  ( 1858 ) 
17  N.  Y.  156.  The  servant  is  paid  "for 
the  exact  position  and  hazard  he  as- 
sumes, and  so  he  may  terminate  his 
employment  when,  from  unforeseen  per- 
ils, he  finds  his  reward  inadequate  or  un- 
satisfactory. .  .  The  employee, 
having  knowledge  of  the  circumstances 
and  entering  his  (i.  e.  the  master's) 
service  for  the  stipulated  reward,  can- 
not complain  of  the  peculiar  taste  and 
habits  of  his  employer,  nor  sue  him  for 
damages  sustained  in  and  resulting  from 
that  peculiar  service."  Hayden  v. 
Smithville  Mfg.  Co.  (1801)  29  Conn. 
548.  Compensation  is  supposed  to  be 
adjusted  with  reference  to  the  hazardous 
nature  of  the  service.  Stager  v.  Troy 
Laundry  Co.    (1901)    38  Or.  480,  53  L. 
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limited  extent  by  the  actual  facts  of  everyday  life,  and  for  this  rea- 
son it  cannot  be  regarded  as  anything  more  than  a  convenient  juristic 
fiction  propounded  for  the  purpose  of  obtaining  a  rational  foundation 
for  a  doctrine  already  formulated.^ 

R.  A.  4.59,  63  Pac.  645.  In  Chicago,  M.  ordinary  risks  incident  to  the  service, 
d  St.  P.  R.  Co.  V.  Boss  (1884)  112  U.  so  far  as  tnose  risks  at  the  time  of  en- 
S.  377,  28  L.  _ed.  787,  5  Sup.  Ct.  Rep.  tering  upon  the  serv'ice  are  known  to 
184,  Mr.  Justice  Field,  after  referring  him,  or  should  be  readily  discernible  to 
to  the  rule  defining  the  liability  of  a  a  person  of  his  age  and  capacity  in  i-he 
master  for  injuries  caused  by  his  serv-  exercise  of  ordinary  care,  and  whether 
ants  to  third  persons,  proceeded  thus:  the  business  is  dangerous  or  not.  The 
"Where  injuries  befall  a  servant  in  its  law  governing  the  relation  of  master  and 
employ,  a  different  principle  applies,  servant  assumes  freedom  of  contract  be- 
Having  been  engaged  for  the  perform-  tween  them.  Much  of  the  world's  work 
ance  of  specified  services,  he  takes  upon  is  dangerous,  and  it  could  hardly  be  car- 
himself  the  ordinary  risks  incident  ried  on  successfully  unless  those  who 
thereto.  As  a  consequence,  if  he  suf-  were  employed  in  it  should  be  held  to 
fers  by  exposure  to  them,  he  cannot  re-  assume  the  dangers  that  were  incident 
cover  compensation  from  his  employer,  to  it,  or  which  were  known,  or  so  obvious 
The  obvious  reason  for  this  exemption  that  they  ought  to  be  known,  by  one 
is  that  he  has,  or  in  law  is  supposed  to  entering  the  employment."  Before  the 
have,  them  in  contemplation  when  he  abolition  of  slavery  in  the  United  States, 
engages  in  the  service,  and  that  his  com-  the  accepted  rule  was  that  a  person  hir- 
pensation  is  arranged  accordingly.  He  ing  the  services  of  a  slave  was  not  lia- 
cannot,  in  reason,  complain  if  he  suffers  ble  for  an  injury  resulting  to  such  slave 
from  a  risk  which  he  has  voluntarily  as-  from  any  of  the  usual  hazards  incident 
sumed,  and  for  the  assumption  of  which  to  the  employment,  the  reason  assigned 
he  is  paid."  The  following  passage  from  being  that  such  hazards  were  presumed 
the  recent  decision  in  Bethlehem  Iron  to  be  known  to  the  owner  of  the  slave 
Go.  V.  ^Yeiss  (1900)  40  C.  C.  A.  270-  .and  taken  into  account  when  the  rate 
274,  100  Fed.  45,  may  also  be  advan-  of  compensation  was  fixed.  Heathcock 
tageously  quoted  in  this  connection:  v.  Pennington  (1850)  33  N.  C.  (Hired. 
"It  is  the  duty  of  the  master,  whether  L. )  640;  McDaniel  v.  Emanuel  (1846) 
that  duty  rests  upon  the  terms  of  the  2  Rich.  L.  455;  Kelly  v.  Wallace  (1856) 
contract  of  service,  expressed  or  implied,  6  Fla.  690;  Pensacola  d>  G.  R.  Co.  v. 
or  upon  the  rules  of  law  governing  the  If  ash  (1868)  12  Fla.  497.  As  the  Eng- 
situation,  to  see  to  it  that  the  servant  lish  employers'  liability  act  of  1880  and 
is  exposed  to  no  extraordinary  risks  the  American  statutes  modeled  upon  it 
which  he  could  not  reasonably  antici-  (see  chapter  xxxvii.,  post)  have  put 
pate.  In  other  words,  that  there  are  no  servants  upon  the  same  footing  as 
risks  attending  the  business  other  than  strangers  in  actions  for  negligence,  and 
such  as  usually  attend  business  of  that  no  contract  to  assume  the  risks  of  a 
general  nature,  or,  if  there  are  such  ex-  given  situation  can  be  implied  in  the 
traordinary  risks,  that  they  should  be  case  of  any  person  other  than  a  serv- 
explained  to  the  servant,  or  be  known  by  ant,  the  elTect  of  those  statutes  is  to 
or  be  entirely  obvious  to  him.  The  serv-  take  from  the  master  the  defense  that 
ant  also  has  the  right  to  expect  from  the  all  ordinary  risks  incident  to  an  employ- 
master  that  his  fellow  servants  have  ment  are  assumed  by  the  servant,  un- 
been  selected  with  due  regard  to  their  less  they  are  concealed,  or  are  known  to 
competency  and  carefulness,  and  that  the  master,  and  not  to  the  servant, 
they  are  under  such  proper  supervision  Thomas  v.  Quartermaine  (1887)  L.  R. 
as  the  case  may  require.  In  this  sense,  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S. 
it  is  the  dvity  of  the  master  to  provide  537,  35  Week.  Rep.  555,  51  J.  P.  516, 
for  the  servant  a  reasonably  safe  place    per  Lord  Esher. 

to  work  in,  and  it  is  in  this  sense  alone  °  The  following  passage  puts  the  case 
that  the  duty  thus  stated  is  to  be  un-  for  the  theory  much  too  strongly :  "The 
derstood;  otherwise,  it  would  be  incon-  ordinary  risks  of  the  service  in  which 
sistent  with  the  well-established  rule  of  one  is  engaged  are  usually,  in  fact,  con- 
iaw  that  a  servant,  upon  entering  \..^e  sidered  in  making  the  engagement  and 
service  of  his  master,  assumes  all  tne  adjusting  the  wages.  And  this  may. 
Vol.  I.  M.  &  S.— 38. 
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An  attempt  has  also  been  made  to  justify  the  doctrine  that  the  serv- 
ant impliedly  agrees  to  assume  the  ordinary  risks  of  his  employment 
by  the  considerations  "that  he  is  as  well  able  to  guard  against  them 
as  his  employer ;  and  that  it  is  equally  just  and  reasonable  to  both,  and 
strongly  calculated  to  secure  fidelity  and  prudence  on  the  part  of  the 
servant,  that  he  should  rely  solely  on  the  skill  and  prudence  of  him- 
self and  his  fellow  servants  in  the  business  for  protection  from  in- 
jury."® But  the  common  sense  of  the  matter  is  rather  that  which  is 
expressed  in  the  following  passage  of  the  opinion  in  an  oft-cited  case : 

"It  is  assumed  that  the  exemption  operates  as  a  stimulant  to  dili- 
gence and  caution  on  the  part  of  the  servant  for  his  own  safety  as  well 
as  that  of  his  master.  Much  potency  is  ascribed  to  this  assumed  fact 
by  reference  to  those  cases  where  diligence  and  caution  on  the  part  of 
servants  constitute  the  chief  protection  against  accidents.  But  it  may 
be  doubted  whether  the  exemption  has  the  effect  thus  claimed  for  it. 
We  have  never  known  parties  more  willing  to  subject  themselves  to 
dangers  of  life  or  limb  because,  if  losing  the  one  or  suffering  in  the 
other,  damages  could  be  recovered  by  their  representatives  or  them- 
selves for  the  loss  or  injury.  The  dread  of  personal  injury  has  al- 
ways proved  sufficient  to  bring  into  exercise  the  vigilance  and  activity 
of  the  servant."^ 

261.  What  risks  aie  deemed  ordinary;  generally. —  An  examination 
of  the  language  and  reasoning  of  the  courts  shows  that  the  question 
whether  a  risk  is  or  is  not  an  ordinary  one  may  be  determined  with 
reference  to  either  one  of  two  conceptions  which  are  logically  distinct. 

According  to  one  of  these,  the  differentiating  test  is  furnished  by 
the  principle  already  adverted  to  in  §  3,  ante,  viz.,  that  every  risk 
which  is  not  caused  by  a  negligent  act  or  omission  on  the  master's  part 
is  assumed  by  the  servant.  An  investigation  conducted  along  the  line 
thus  indicated  obviously  throws  us  back  upon  the  doctrines  examined 
in  the  preceding  chapters.  The  passages  quoted  in  the  subjoined  note 
will  serve  as  sufficient   illustration   of  the  phraseology  used  by  the 

with  great  propriety,  be  held  to  be  al-  policy  are  the  basis  upon  which  the  im- 
ways  so  in  legal  contemplation."  Ghi-  plication  of  the  contract  depends  and 
cayo  &  (}.  A'.  R.  Co.  v.  Harney  (1867)  28  by  which  it  is  justified.  In  Goodes  v. 
Ind.  28,  92  Am.  Dee.  282.  Boston  d  A.  R.  Go.  (1894)  162  Mass. 
"Sherman  v.  Rochester  &  8.  R.  Co.  288,  38  N.  E.  500,  the  court,  in  reiterat- 
(1858)  17  N.  Y.  156.  In  one  case  the  ing  the  ordinary  rule,  deemed  it  unnec- 
doctrine  as  to  the  assumption  of  ordi-  essary  to  inquire  whether  it  "rests  upon 
nary  risks  is  spoken  of  as  being  founded  contract  or  upon  the  inherent  reason- 
either  on  an  implied  agreement  or  upon  ableness  and  justice  of  the  rule  itself, 
considerations  of  public  policy.  De  as  applied  to  the  relations  of  master  and 
Graff  V.  New  York  C.  &  H.  R.  R.  Co.  servant." 

(1879)  76  N.  Y.  132.    But  the  more  cor-  '  Chicago,  M.  if:  St.  P.  R.  Co.  v.  Rosa 

reet  way  of  stating  the  situation  mani-  (1884)    112  U.   S.   377,   382,   28   L.  ed. 

festly  is  that  considerations  of  public  787,  789,  5  Sup.  Ot.  Rep.  184. 
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courts  for  the  expression  of  the  principle  that  the  risks  which  an  em- 
ployment still  involves  after  a  master  has  done  everything  that  the 
law  requires  him  to  do  for  the  purpose  of  securing  the  safety  of  his 
servants  are  presumed  to  be  accepted  by  each  and  all  of  those  servants, 
unless  by  reason  of  their  immature  age  or  their  inexperience  they  are 
incapable  of  appreciating  the  hazards  to  which  they  are  exposed.^ 


^  The  risks  of  employment  assTimed  are 
those  which  occur  after  the  master  has 
done  what  the  law  enjoins.  Benzing  v. 
Steinway  &  Sons  (1886)  101  N.  Y.  S47, 
5  N.  E.  449.  "The  law  implies  as  part 
of  the  contract  of  service  that  the  serv- 
ant agrees  to  and  does  assume  all  the 
ordinary  risks  of  personal  injury,  with- 
out negligence  of  his  employer."  Sher- 
man V.  Rochester  d  8.  B.  Co.  ( 1858 ) 
17  N.  Y.  153,  156.  "In  all  cases  at  com- 
mon law,  a  master  assumes  the  duty 
toward  his  servant  of  exercising  reason- 
able care  and  Qiligence  to  provide  the 
servant  with  a  reasonably  safe  place  at 
which  to  work,  with  reasonably  safe  ma- 
chinery, tools,  and  implements  to  work 
with,  with  reasonably  safe  materials  to 
woik  upon,  and  with  suitable  and  com- 
petent fellow  servants  to  work  with 
him ;  and  when  the  master  has  properly 
discharged  these  duties,  then,  at  common 
law,  the  servant  assumes  all  the  risks 
and  hazards  incident  to  or  attendant 
upon  the  exercise  of  the  particular  em- 
ployment or  the  performance  of  the  par- 
ticular work."  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Moore  (1883)  29  Kan.  632. 
"It  is  well  settled  that  where  one  en- 
ters into  the  service  of  another  he  as- 
sumes to  run  all  the  ordinary  risks  per- 
taining to  such  service;  and  this  means 
only  that  he  cannot  recover  for  any  in- 
jury that  his  employer,  by  the  exercise 
of  ordinary  care  and  prudence,  could  not 
provide  against."  Louisville,  C.  &  L. 
R.  Go.  v.  Cavens  (1873)  9  Bush,  559, 
565.  "A  servant  by  entering  into  his 
master's  service  assumes  all  the  risks 
of  that  service  which  the  master  can- 
not control."  Gilman  v.  Eastern  R. 
Corp.  (1865)  10  Allen,  233,  87  Am.  Dec. 
635,  quoted  with  approval  in  Galdioell 
V.  Brown  (1866)  53  Pa.  453.  "Ordinary 
risks  are  such  as  remain  after  the  em- 
ployer has  used  all  reasonable  means  to 
prevent  them."  Seley  v.  Southern  P. 
Co.  (1890)  6  Utah,  319,  23  Pac.  751. 
"It  is  only  such  injuries  as  have  arisen 
after  the  exercise  of  that  diligence  and 
care  on  the  part  of  the  master,  that 
can  properly  be  termed  accidents  or 
casualties,   which   the   servant   has   im- 


pliedly agreed  to  risk  and  for  which  the 
master  is  not  liable."  Noyes  v.  Smith 
(1856).  28  Vt.  59.  The  risks  which  the 
servant  assumes  are  "necessary  risks, 
such  as  attach  or  belong  to  the  work, 
and  which  even  the  ordinary  care  of 
the  master  cannot  provide  against." 
Halliburton  v.  Wahash  R.  Co.  (1894) 
58  Mo.  App.  27. 

For  other  cases  in  which  this  mode  of 
expression  is  employed,  see  Hudson  v. 
Ocean  S.  S.  Co.  (1888)  110  N.  Y.  625, 
17  N.  E.  342 ;  Louisville  &  N.  R.  Co.  v. 
Boland  (1892)  96  Ala.  626.  18  L.  R.  A. 
260,  11  So.  667;  Little  Rock  &  Ft.  8.  R. 
Co.  V.  Duffey  (1880)  35  Ark.  602;  [lU- 
nois  C.  R.  Co.  v.  Quirk  (1893)  51  111. 
App.  607;  Hoosier  Stone  Co.  v.  McCain 
(1892)  133  Ind.  231,  31  N.  E.  956; 
Dandie  v.  Southern  P.  R.  Co.  (1890) 
42  La.  Ann.  686,  7  So.  792;  Thomas  v. 
Missouri  P.  R.  Co.  (1891)  109  Mo.  187, 
211,  18  S.  W.  980;  Muirhead  v.  Han- 
nibal d  8t.  J.  R.  Co.  (1885)  19  Mo.  App. 
634 ;  Carlson  v.  Oregon  Short  Line  & 
U.  N.  R.  Co.  (1892)  21  Or.  450,  28  Pac. 
497 ;  Da/vis  v.  Baltimore  &  0.  R.  Co. 
(189S)  152  Pa.  314,  25  Atl.  498;  H.  8. 
Hopkins  Bridge  Co.  v.  Burnett  (1892) 
85  Tex.  16,  19  S.  W.  886;  Johnson  v. 
Chesapeake  &  0.  R.  Co.  (1892)  36  W. 
Va.  73,  14  S.  E.  432.  One  particular 
form  of  the  principle  deserves  special 
notice,  viz.,  that  which  is  suggested  by 
considering  it  in  its  relation  to  the  doc- 
trine that  the  servant  cannot  recover  for 
injuries  due  to  defective  conditions  of 
which  the  master  had  no  constructive  no- 
tice. See  chapters  x.,  xi.,  ante.  The 
servant  is  said  to  assume  the  risks  of 
"latent  defects,"  i.  e.,  defects  which  the 
master  cannot  be  expected  to  discover. 
Richardson  v.  Cooper  (1878)  88  111.  270 
(273).  The  question  whether  the  break- 
ing of  a.  ladder,  caused  by  a  cross  piece 
therein  breaking  because  a  nail  that 
fastened  its  left  end  to  the  side  piece 
was  driven  near  a  knot  in  the  side  piece, 
was  one  of  the  ordinary  risks  of  plain- 
tifl''s  employment,  is  for  the  jury.  Flan- 
igan  v.  Ouggenheim  Smelting  Co. 
( 1899)  63  N.  J.  L.  647,  44  Atl.  762.  A 
jury  is  properly  instructed  that  a  rail- 
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According  to  the  other  conception  the  essential  inquiry  will  simply 
be  whether  or  not  the  risk  can  reasonably  be  said  to  answer  the  de- 
scription of  "ordinary,"  supposing  that  word  to  be  construed  in  its 
familiar,  everyday  sense.^  Two  separate  ideas,  one  or  other  of  which 
is  more  or  less  prominent  according  to  the  nature  of  the  evidence,  are 
conveyed  by  this  epithet.  One  is  that  the  occurrence  which  produces 
the  risk  is  so  regularly  and  normally  incident  to  the  employment  that 
anyone  who  considers  the  matter  at  all  must  see  that  the  liability  to 
be  injured  by  such  an  occurrence  is  an  ever-present  possibility.^     An- 


road  brakeman  assumes  the  risk  of  a 
latent  defect  in  a  coupling  link  not  dis- 
coverable on  inspection.  Alabama  G. 
S.  R.  Co.  V.  Carroll  (1898)  28  C.  C.  A. 
207,  52  U.  S.  App.  442,  84  Fed.  772. 
But  as  a  brakeman  in  taking  service  as- 
sumes all  the  risks  normally  incident  to 
the  employment,  it  is  a.  misdirection  to 
tell  a  jury  that  he  assumes  only  the  risk 
of  such  secret  defects  as  could  not  be 
discovered  by  the  employer  by  ordinary 
diligence  and  those  which  were  open  to 
common  observation.  Texas  Mexican  R. 
Co.  V.  King  (1896)  14  Tex.  Civ.  App. 
290,  37   S.  W.   34. 

'  This  term  is  the  one  most  commonly 
used  to  designate  risks  of  the  class  now 
under  discussion.  The  cases  in  which  it 
is  found  are  so  numerous  that  it  is  not 
worth  while  to  undertake  to  collect 
them.  In  Prather  v.  Richmond  &  D.  R. 
Co.  ( 1888 )  80  Ga.  434,  9  S.  E.  530,  the 
defendant  criticised  the  use  of  the  words 
"ordinary  perils,"  in  a  charge,  because 
the  jury  might  infer  from  it  that,  if 
accidents  frequently  happened,  they  were 
therefore  ordinary  perils,  and  no  re- 
covery could  be  had  though  the  other 
employees  were  negligent.  But  the  court 
said:  "We  do  not  think  that  any  such 
inference  could  be  drawn  from  the  lan- 
guage used.  Taken  in  connection  with 
the  charge  upon  the  question  of  negli- 
gence, it  is  a  sound  proposition  in  law. 
The  only  adverse  criticism  we  can  make 
upon  the  charge  as  given  is  the  use  of 
the  word  'ordinary.'  Why  confine  it  to 
the  word  'ordinary?'  Does  not  the  em- 
ployee assume  the  risk  of  all  perils  in- 
cident to  his  employment, —  necessary, 
ordinary,  and  extraordinary, — except  the 
negligence  of  the  company,  its  servants 
and  agents?"  (It  should  be  remembered, 
in  reading  the  extract,  that  in  Georgia 
the  doctrine  of  common  employment  has 
been  abrogated  by  statute,  so  far  as  rail- 
road companies  are  concerned ) . 

'  A  servant  assumes  the  risk  of  injury 
occasioned  bjr  a  casualty,  the  happening 


of  which  is  to  be  reasonably  anticipated 
as  a  natural  incident  to  and  consequence 
of  the  work  in  which  he  is  employed. 
A'oftie  V.  Jones  (1897)  103  Ga.  584,  30 
S.  E.  535.  In  a  leading  case  the  servant 
was  spoken  of  as  assuming  the  "probable 
dangers  attendant  upon  entering  the  en- 
gagement in  question."  Morgan  v.  Vala 
of  'Seath  R.  Co.  (1864)  5  Best  &  S.  570, 
33  L.  J.  Q.  B.  N.  S.  260. 

The  idea  expressed  in  the  text  obvi- 
ously underlies  the  following  phrases, 
which  have  been  used  in  speaking  of  or- 
dinary risks :  Obviously  incident  to  the 
work  {WinJcler  v.  St.  Louis  Basket  & 
Box  Go.  [1896]  137  Mo.  394,  38  S.  W. 
921 )  ;  ordinary  incident  as  a  matter  of 
common  knowledge  {Bannigan  v.  Le- 
high. &  B.  R.  Co.  [1898]  157  N.  Y.  244, 
51  N.  E.  992)  ;  belonging  to  the  work 
itself  or  to  the  service  in  which  the 
servant  engages  [Perry  v.  Marsh  [1854] 
25  Ala.  659 )  ;  ordinarily  incident  to  the 
employment  [Consolidated  Coal  Co.  v. 
Baenm  [1893]  146  111.  614,  35  N.  E. 
162;  Little  Rock  &  Ft.  8.  R.  Co.  v. 
Duffey  [1880]  35  Ark.  602;  Texas  d  P. 
R.  Go.  V.  Minnick  [1893]  6  C.  C.  A.  387, 
13  U.  S.  App.  520,  57  Fed.  362;  Riley 
V.  West  Virginia  G.  &  P.  R.  Go.  [1885] 
27  W.  Va.  146;  Gaffney  v.  New  York 
&  N.  E.  R.  Co.  [1887]  15  E.  I.  456,  7 
Atl.  284;  Galveston,  B.  &  S.  A.  R.  Co. 
v.  Garrett  [1889]  73  Tex.  262,  13  S.  W. 
62)  ;  incident  to  the  service,  work,  busi- 
ness, or  employment  [Noyes  v.  Smith 
[1856]  28  Vt.  59 ;  Tuttle  v.  Detroit,  G. 
B.  &  M.  R.  Co.  [1886]  122  U.  S.  195,  30 
L.  ed.  1114,  7  Sup.  Ct.  Rep.  1166 ;  Davis 
V.  Baltimore  &  0.  R.  Go.  [1893]  152 
Pa.  314,  25  Atl.  498;  Quinn  v.  Johnson 
Forge  Co.  [1892]  9  Houst.  338,  32  Atl. 
858;  Tri}w,y  v.  Brooklyn  Lead  Min.  Co. 
[1886]  4  Utah,  468,  11  Pac.  612;  Steim,- 
hauser  v.  SprOAil  [1895]  127  Mo.  541, 
27  L.  R.  A.  441,  28  S.  W.  620,  30  S.  W. 
102)  ;  common  occurrence  (Doyle  v.  St. 
Paul,  M.  &  M.  R.  Co.  [1889]  42  Minn. 
79,   43   N.   W.   787);    common   incident 
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other  is  that  the  risk  is  one  which  must  always  exist  by  reason  of  the 
inherent  and  unavoidable  characteristics  of  the  operations  which  the 
servant  is  required  to  perform.*  In  some  statements  these  two  ideas 
are  combined.®     The  second  of  these  ideas  clearly  carries  us  very  near 

(Davis  V.  Baltimore  &  0.  B.  Co.  [1893]  ville,  T.  <£  K.  W.  R.  Co.  v.  Galvin  (1892) 

152  Pa.  314,  25  Atl.  498)  ;  usually  inci-  29  Fla.  636,  16  L.  E,.  A.  337,  11  So.  231, 

dent  to  the  employment   ( Texas  &  P.  B.  where  it  was  held  that  a  brakeman  was 

Co.  Y.  Archibald  [1898]    170  U.  S.  665,  held  to  assume  the  risk  of  injury  from 

42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  777)  ;  iron  or  lumber  projecting  over  the  end 

usual    {Davidson  v.  Cornell   [1892]    132  of  a  car. 

N.   Y.   234,   30   N.   E.   573 ;    Blanton  v.        In  an  action  for  injuries  received  by 

Dold  [1891]  109  Mo.  75,  18  S.  W.  1149)j  a  brakeman  while  coupling  cars  owing 

usual  and  ordinary   {Worlds  v.  Georgia  to  a  sinking  of  the  drawhead  alleged  to 

it;.  Co.  [1896]  99  Ga.  283,  25  S.  E.  646;  be  the  result  of  a  defect  in  the  carrier 

Atchison,  T.  &  S.  P.  B.  Co.  v.  Wagner  iron,    it    is   error   to    refuse    to   impart 

[1885]  33  Kan.  666,  7  Pac.  208)  ;  usual  greater    explicitness   to   an    instruction 

or  ordinary    {Illinois  Steel  Co.  v.  Bau-  which  merely  tells  the  jury  in  general 

man  [1899]  178  111.  351,  53  N.  E.  107)  ;  terms  that  the  employer  is  bound  to  use 

naturally    incident   to    the   employment  ordinary  care  in  furnishing  reasonably 

{Morgan  v.  Vale  of  Neath  B.  Co.  [1864]  safe   appliances,   by   the   addition   of   a 

5  Best  &  S.  570,  33  L.  J.  Q.  B.  N.  S.  charge  to  the  effect  that,  in  determining 

260;    Uren  v.   Golden   Tunnel  Min.   Co.  whether  the  defendant  company  is  lia- 

[1901]    24   Wash.    261,    64    Pac.    174);  ble  or  not,  they  may  consider  whether 

natural  and  ordinary  {Landgraf  v.  Kuh  or  not  it  was  a  usual  thing  for  the  de- 

[1900]  188  111.  484,  59  N.  E.  501;  Eowd  fendant  to  have   on   its  line  cars  with 

V.  Mississivv^  G.  B.  Co.  [1874]  50  Miss,  diflerent     heights     of     drawbars,     and 

178)  ;  natural  or  ordinary  (Sc?iwo«ci)ier  .^j^ether   or    not   those    engaged    in    the 

y    B^rge  [1884]   33  Hun    186)  ;  natural  transportation    and   inspection   of   cars, 

{Morganv.  Vale  of  Neath  B.  Co.  [1864]  j      ^-^    exercise   of   reasonable   care   on 

5  Best  &  S.  570,  33  L.  J.  Q.  B.  N.  S.  260;  J°  .  exercise  oi  reasonaoie  care  on 
Cumberland  £  P.  B.  Co.  v.  State  [1875]  ^^^''  ^^l^'  would  consider  such  defects 
44  Md.  283;  Couch  v.  Charlotte,  C.  &  ^^  "^^  ^^  shown  by  the  evidence  to  be 
A.  B.  Co.   [1884]  22  S.  C.  557;  Gulf,  C.  ^'^^h  as  would  be  likely  to  occur  in  the 

6  S.  F.  B.  Co.  V.  Silliphant  [1888]  70  lousiness  of  railroading,  which  may  be 
Tex.  623,  8  S.  W.  673)  ;  accompanying  reasonably  anticipated  by  those  engaged 
or  arising  from  the  natural  or  usual  in  the  business  of  handling  the  cars, 
method  of  conducting  the  particular  Texas  &  P.  B.  Co.  x.  Bhodes  (1895)  IS 
business  {Strager  v.  Troy  Laundry  Go.  C.  C.  A.  9,  30  U.  S.  App.  561,  71  Fed. 
[1901]   38  Or.  480,  53  L.  R.  A.  459,  63  145. 

Pac.  645 )  ;  naturally  and  reasonably  in-  *  In  this  point  of  view  ordinary  risks 

cident  to   the   service    (Jenney  Electric  have  been  described  by  one  of  the  fol- 

Light  &  P.   Co.  v.   Murphy   [1888]    115  lowing  epithets:      Necessary    {Sommers 

Ind.  566,  18  N.  E.  30;  Philadelphia,  W.  y.  Carbon  Hill  Coal  Co.   [1898]  91  Fed. 

£  B.  B.  Co.  V.  Keenan   [1883]    103  Pa.  337).    necessarily   incident   to   the   em- 

124;    Rummell  v.  Dihoorth   [1885]    111  pWment  or  business    {Boyd  v.  Harris 

Pa.  343,  2  Atl.   355;    Wagner  y.U.  W  |-j8yg-|   ^^g  p^^   434^  35  ^^j   222;  Louis- 

Jayne  Chetmcal  Co.  [1892]   147  Pa.  475,  ^-^^  ^  ^_  ^_  q^    ^_  Boland   [1892]    96 

23  Atl.  772).                   ,   .,     X       „  „   ■  Ala.  626,  18  L.  E.  A.  260,   11  So.  667; 

The  use  of  the  word  "naturally     xn  ^„„.^^i„;  ^  y_  ^    p,.  ^    g^^^^  ,-1887] 

:lrfu  rilkro^di^ntVof  naTu'ra^  ^^^T"v''''  %'h  ^^  T\'  TthT"^ 

incident  to  his   employment  is  not  ob-  attendant  upon  the  conduct  of  the  busi- 

iectionable.     Missouri,  K.  d   T.  B.   Co.  ness   {Dowell  v.  Burhngton,  C.  B.  &  N. 

i    St    Clair   (1899)    21  Tex.  Civ.  App.  i?-  Co.  [1883]   62  Iowa,  629,  17  N.  W. 

345   51  S.  W.  666.  901);    inseparable    from    the    business 

That    a    hazard    is    not    necessarily  {Broum  v.   Chicago,  B.  I.  &  P.  B.   Co. 

taken    out    of    the    category    of    thosie  [1886]    69   Iowa,    161,   28   N.   W.   487; 

which    are     assumed,    merely    for    the  Dowell  v.  Burlington,  C.  B.  &  N.  R.  Co. 

reason    that    it    is    "unusual"   in    the  [1883]   62  Iowa,  629,  17  N.  W.  901). 
sense  of  being  infrequent,  see  Jackson-       °As,  where  the  courts  speak  of  neces- 
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to  the  conception  tliat  the  risks  which  are  assumed  are  those  which 
cajinot  he  obviated  by  the  exercise  of  due  care  on  the  master's  part. 

In  a  strictly  logical  sense  it  is  manifest  that,  as  the  proposition  that 
the  master  was  not  in  fault  in  permitting  the  existence  of  a  given  risk 
is  directly  and  necessarily  implied  in  the  proposition  that  the  risk 
was  an  ordinary  one,  the  situations  covered  and  defined  by  these  two 
conceptions  must  be  identical.  But  the  present  writer  is  strongly  of 
the  opinion  that,  in  practical  litigation,  the  method  of  inquiry  which 
will  produce  the  most  equitable  and  satisfactory  results  is  that  which 
fixes  the  attention  first  of  all  upon  the  question  of  the  defendant's  neg- 
ligence. 

It  is  impossible  to  make  any  extensive  study  of  the  cases  withouL 
coming  to  the  conclusion  that  the  application  of  the  test  supplied  by 
the  second  conception  not  infrequently  results  in  the  formation  of  a 
sort  of  vicious  circle,  in  which  the  essential  question  whether  there 
was  culpability  on  the  master's  part  is  apt  to  be  lost  sight  of  or  ob- 
scured to  the  servant's  disadvantage. 

The  question  whether  a  risk  is  ordinary,  being  one  of  fact,  is  pri- 
marily for  the  jury.®  But  the  risk  may  be  declared  by  the  court  to  be 
an  ordinary  one  whenever  it  is  of  opinion  that  there  is  no  sufficient 
evidence  to  warrant  the  opposite  conclusion.^  Cases  illustrating  both 
these  situations  will  be  found  cited  in  the  notes  to  the  ensuing  sec- 
tions. 

262.  Risks  caused  by  the  acts  of  fellow  servants. —  In  the  earliest 
case  in  which  the  doctrine  as  to  ordinary  risks  was  laid  down,  the  in- 
jwrj  was  caused  by  the  negligence  of  a  fellow  servant.-'  The  cases 
dealing  with  this  aspect  of  the  doctrine  are  reviewed  at  length  in  the 
second  A'olume  of  this  treatise,  and  need  not  be  further  discussed  in 
this  place. 

263.  Risks  arising  from  the  character  of  the  instrumentalities  used. — 
The  recognition  of  the  right  of  an  employer  to  carry  on  his  business 
in  his  own  way,  and  to  adopt  any  pattern  or  description  of  instrumen- 

sary  and  usual  risks  (StraMendorf  v.  ices  tern  Teleph.  Go.  v.  Woughter  (1892) 
Rosenthal  [1872]  30  Wis.  674;  Sehultz  56  Ark.  206,  19  S.  W.  575. 
V.  Chicago  d  N.  W.  R.  Co.  [1878]  44  'A  charge  is  erroneous  which  pre- 
Wis.  638 )  ;  or  natural  and  necessary  eludes  the  jury  from  the  right  to  con- 
hazards  {Harding  v.  Railway  Transfer  sider  whether  the  coupling  of  a  car 
Co.  [1900]  80  Minn.  504,  83  N.  W.  395).  loaded  in  a  particular  way  came  within 
As  a  servant  assumes  the  risks  which  the  ordinary  risks  of  the  employment, 
commonly  attend  the  employment,  it  is  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Gal- 
error  to  charge  that  he  assumes  only  vin  (1892)  29  Fla.  636,  16  L.  R.  A.  337, 
the    risks    which    are    necessarily    inci-    11  So.  231. 

dent  to  it.     Gulf,  C.  &  S.  F.  R.  Co.  v.        ^Inland  Steel  Co.  v.  Eastman   (1898) 
Kizziah    (1893)    86   Tex.   81,   23   S.   W.    80  111.  App.  59. 

578,  Reversing  (1893)   4  Tex.  Civ.  App.       "■  Priestly   v.   Fowler    (1837)    3   Mees. 
362,  22  S.  W.  110,  26  S.  W.  242;  South-    &  W.  1,  Murph.  &  H.  305,  1  Jur.  987. 
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tali  ties  which  he  may  prefer  (see  chapter  v.^  ante),  involves  the  con- 
sequence that  any  risk  which  is  due  merely  to  the  character  of  an  in- 
strumentality, and  not  to  its  abnormal  condition  or  intrinsically  de- 
fective quality,  is  to  be  deemed  an  ordinary  risk  of  the  employment.-' 


'(a)  Risks  assumed  on  railways. — ^A 
railway  servant  wbo  has  to  couple  or 
otherwise  handle  cars  assumes  any  risks 
which  are  created  by  the  peculiar  man- 
ner in  which  they  are  constructed,  the 
inability  to  maintain  the  action  being 
asserted  whether  the  cars  belong  to  his 
own  employers  or  to  another  company. 
Winkler  v.  St.  Louis  Basket  &  Box  Co. 
(1896)  137  Mo.  394,  38  S.  W.  921  (pe- 
culiar kind  of  brake  on  defendant's  own 
car)  ;  Hulett  v.  St.  Louis,  K.  G.  &  N. 
R.  Go.  (1878)  67  Mo.  239  (drawheads 
of  different  heights)  ;  Wright  v.  Dela- 
n-arc  &  H.  Ganal  Go.  (1886)  40  Hun, 
343  (brake  on  foreign  car  was  of  a  com- 
mon construction  familiar  to  injured 
servant)  ;  Thomas  v.  Missouri  P.  R.  Go. 

(1891)  109  Mo.  187,  18  S.  W.  980  (for- 
eign car  with  couplings  of  peculiar  con- 
struction) ;  Chicago,  B.  &  Q.  R.  Go.  v. 
Montgomery    (1884)     15    111.   App.    205 

(similar  facts) . 

In  several  cases  the  servant  has 
been  declared  to  have  no  right  of 
action  where  he  is  injured  while 
coupling  cars  with  double  deadwoods  or 
bumpers,  whether  the  cars  belong  to  his 
own  employers  or  to  another  company. 
Dysinger  v.  Cincinnati,  S.  &  M.  R.  Co. 

(1892)  93  Mich.  646,  53  N.  W.  825; 
Kohn  V.  McNulta  (1893)  147  U.  S.  238, 
37  L.  erl.  150,  13  Sup.  Ct.  Hep.  298; 
Toledo,  W.  &  W.  R.  Go.  v.  Black  (1878) 
88  111.  112;  Indianapolis,  B.  d  W.  R. 
Co.  V.  Flanigan  (1875)  77  ni.  365; 
Hatter  v.  Illinois  G.  R.  Go.  (1892)  69 
Miss.    642,    13   So.   827;    Chicago,   B.   & 

'  Q.  R.  Co.  V.  Curtis  (1897)  51  Neb.  442, 
71  N.  W.  42;  Norfolk  &  W.  R.  Co.  v. 
Cottrell  (1887)  83  Va.  512,  3  S.  E.  123. 
See  also  §  394,  note  1,  subd.  c,  and  § 
396,  note  3,  subd.  d,  post. 

Brakemen  take  the  risk  of  the  use  by 
their  employers  of  cars  not  equipped 
with  air  brakes,  which  will  necessitate 
their  moving  about  over  the  tops  of  mov- 
ing trains.  Rogers  v.  Louisville  d  N. 
R.   Co.    (1898)    88  Fed.  462. 

The  risk  arising  from  the  want  of 
check  chains  on  cars  is  one  incident  to 
the  employment  of  a  trainman,  and  he 
is  chargeable  with  its  assumption  where 
he  knows  that  some  of  the  cars  are  not 
provided  with  them,  and  did  not  notice, 
when  he  took  his  place  on  a  certain  car, 
whether  it  had  or  had  not  check  chains. 


Ladd  V.  New  Bedford  R.  Go.  (1876)  119 
Mass.  412,  20  Am.  Rep.  331.  A  railroad 
engineer  who  knows  and  understands  the 
features  and  workings  of  the  engines 
used  by  the  company,  and  the  character 
and  extent  of  a  watch  kept  upon  a 
wooden  bridge  forming  part  of  the  road- 
bed, assumes  the  risk  of  injuries  due  to 
the  burning  of  such  bridge  by  fire  set 
by  sparks  escaping  from  the  smokestack 
of  one  of  such  engines.  Texas  &  P.  R. 
Co.  V.  Minnieh  (1893)  6  C.  C.  A.  387, 
13  U.  S.  App.  520,  57  Fed.  362  (1894) 
10  C.  C.  A.  1,  23  U.  S.  App.  310,  61  Fed. 
635  (smokestack  was  of  a  peculiar  de- 
sign, rendering  the  escape  of  sparks  a 
common   occurrence). 

Another  application  of  the  gen- 
eral rule  is  that  the  enhanced  risk 
of  handling  cars  or  engines  of  dif- 
ferent construction  is  assumed  by  rail- 
way servants,  if  such  risk  is  appar- 
ent and  does  not  require  special  skill 
or  knowledge  to  detect  it.  Pei/rce  v. 
Ba7ie  (1897)  27  C.  C.  A.  361,  53  U.  S. 
App.  297,  80  Fed.  988  (receiver  of  rail- 
way company  held  not  to  be  liable  for 
an  injury  caused  by  the  want  of  a  con- 
tinuous handrail  across  the  rear  end  of 
11.  switch  engine,  although  such  rails 
were  proved  to  be  in  use  on  other  en- 
gines of  that  kind)  ;  Woodioorth  v.  St. 
Paul,  M.  d  M.  R.  Go.  (1883)  5  McCrary, 
574,  18  Fed.  282;  Simms  v.  South  Caro- 
lina R.  Go.  (1886)  26  S.  C.  490,  2  S.  E. 
486;  Henry  v.  Bond  (1888)  34  Fed.  101; 
Rogers  v.  Louisville  &  N.  R.  Co.  (1898) 
88  Fed.  462  (cars  not  of  uniform  size). 
In  Louisville  &  N.  R.  Co.  v.  Boland 
(1892)  96  Ala.  626,  18  L.  R.  A.  260,  II 
So.  667,  it  was  said:  "It  is  a  matter 
of  common  knowledge  that  the  demands 
and  exigencies  of  commerce  require.  In 
the  transportation  of  freight,  that  the 
cars  of  one  company  shall  be  hauled  over 
the  road  of  another,  and  that,  in  order 
to  meet  this  demand,  the  gauge  of  the 
tracks  of  the  great  trunk  lines  has  been 
made   uniform.     .     .  The   taste  and 

judgment  of  the  managers  of  railroads 
in  selecting  styles  or  patterns  of  coup- 
ling, it  has  been  said,  have  been  as  varied 
as  the  ingenuity  of  others  in  their  in- 
vention, and,  consequently,  not  only  do 
such  patterns  vary  on  different  roads, 
but  sometimes  on  the  same  road.  Cars 
of    these     diilerent    patterns    carrying 
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264.  Risks  created  by  permanent  conditions  incident  to  the  business 
as  openly  conducted. —  A  doctrine  which,  in  a  logical  point  of  view,  is 
perhaps  only  a  specific  application  of  that  which  is  stated  in  the  last 
section,  but  which  is  often  formulated  as  one  expressive  of  a  distinct 
principle,  is  that  an  employee  assumes,  as  an  incident  of  his  service, 
any  risks  which  arise  from  the  permanent,  visible  conditions  of  his 
master's  plant.^  In  the  last  analysis  this  doctrine  is  obviously  refer- 
able either  to  the  principle  that  a  master  has  a  right  to  carry  on  his 
business  in  his  own  way,  or  to  the  principle  that  it  is  not  negligence 
to  require  a  servant  to  encounter  perils  which  he  fully  understands. 
In  most,  if  not  all,  the  cases  cited  below  as  exemplifying  the  servant's 
assumption  of  the  risk  in  question,  one  or  the  other  of  these  two  prin- 
ciples is  explicitly  adverted  to  as  a  ground  of  the  decision." 


through  freight  so  often  pass  from  one 
road  to  another  that  the  extra  hazard 
thereby  occasioned  in  handling  them  by 
employees  ought  to  be  considered,  and, 
we  may  say,  is  one  of  the  risks  or  dan- 
gers necessarily  incident  to  the  employ- 
ment or  business,  and  which  the  servant 
must  be  deemed  to  have  assumed  at  the 
time  of  entering  the  service."  In  Toledo, 
W.  &  W.  R.  Go.  v.  Blach  (1878)  88  111. 
112,  it  was  laid  down  that  the  risk  of 
coupling  cars  with  coupling  bars  of  dif- 
ferent heights  which  it  is  necessary  to 
join  with  crooked  links  was  assumed  by 
brakemen.  In  Eolmes  v.  Southern  P. 
Co.  (1898)  120  Cal.  357,  52  Pae.  652, 
the  court,  in  holding  that  a  railroad 
switchman  assumes  the  risk  of  any  in- 
crease of  danger  arising  from  the  coup- 
ling of  ears,  the  drawhead  in  one  of 
which  is  IJ  inches  higher  than  that  in 
the  other,  where  he  is  frequently  re- 
quired to  couple  cars  with  drawheads  of 
different  heights,  said:  "It  is  manifest 
that  the  coupling  could  have  been  safely 
made  if  the  brakeman  had  been  on  the 
alert.  .  .  .  Difference  (in  height) 
may  be  expected,  and  when  due  diligence 
is  used  does  not  materially  increase  the 
danger.  In  Chilf,  W.  T.  &  P.  R.  Co.  v. 
AUott  (1893;  Tex.  Civ.  App.)  24  S.  W. 
299,  the  action  failed,  where  there  was 
only  3  inches  difference  in  the  heights 
of  the  drawbars,  and  this  was  shown  to 
be  quite  a  common  difference  not  causing 
any  extra  hazard. 

(b)  Risks  assumed  in  other  occupa- 
tions.— An  employee  engaged  in  driving 
piles,  whose  duty  requires  him  to  be  at 
the  top  of  the  piles  to  swing  them  into 
position,  assumes  the  risk  of  injury  from 
ihe  fall  of  the  driving  hammer  as  the 
machine    is    constructed.      McPhee    v. 


Scully  (1895)  163  Mass.  216,  39  N.  E. 
1007.  The  risk  caused  by  the  want  of 
a  loose  pulley  for  shifting  the  belt  by 
which  power  is  communicated  to  a  ma- 
chine is  assumed  by  a  man  who  is  op- 
erating the  machine  and  undertakes  to 
shift  the  belt.  Thompson  v.  Cary  Mfg. 
Co.  (1901)  62  App.  Div.  279,  70  N.  Y. 
Supp.  1086.  For  other  cases,  see  notes 
to  chapter  v.  ante. 

'  "So  far  as  risks  are  obvious,  pertain- 
ing to  the  apparently  permanent  feat- 
ures of  the  business  as  it  is  openly  con- 
ducted, an  employer  has  a  right  to  be- 
lieve that  his  employee  agrees  to  as- 
sume them.  They  are,  therefore,  not  in- 
cluded among  those  to  be  guarded 
against  in  the  performance  of  his  gen- 
eral duty  to  furnish  reasonably  safe 
appointments  for  the  employee,  and  the 
employer  cannot  be  held  guilty  of  neg- 
ligence in  failing  to  make  provision 
against  them."  Mureh  v.  Thomas  Wil- 
son's Sons  &  Co.  (1897)  168  Mass.  408, 
47  N.  E.   111. 

^  (a)  Risks  assumed  on  railways. —  A 
brakeman  assumes  the  risk  arising  from 
the  fact  that  the  curves  in  a  railroad 
yard  are  so  sharp  as  to  allow  drawheads 
to  pass  each  other  when  the  cars  come 
together.  Tuttle  v.  Detroit,  G.  B.  &  M. 
R.  Go.  (1887)  122  U.  S.  189,  30  L.  ed. 
1114,  7  Sup.  Ct.  Rep.  1166.  A  brake- 
man  assumes  the  risk  caused  by  the 
want  of  blocking  in  frogs,  where  that 
has  been  their  normal  condition  on  the 
defendant's  line  as  long  as  he  has  been 
in  the  employment.  Southern  P.  Go. 
V.  Seley  (1893)  152  U.  S.  145,  38  L.  ed. 
391,  14  Sup.  Ct.  Rep.  530;  St.  Louis,  I. 
M.  &  S.  R.  Co.  v.  Davis  (1891)  54  Ark. 
389,  15  S.  W.  895  (same  facts)  ;  Lake 
Shore   &   M.   8.   R.    Co.   v.    McCormick 
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265.  Risks  arising  out  of  temporary  conditions  incident  to  the  use  of 
the  instrumentalities. — The  cases  cited  in  the  last  two  sections  exem- 
plify the  assumption  of  these  ordinary  risks  which,  in  a  broad  sense, 
may  be  regarded  as  arising  from  the  intrinsic  qualities  of  the  instru- 
mentalities or  materials  used  in  the  employer's  business.     In  the  sub- 

(1881)  74  Ind.  440;  (in  this  case  one  ordinary  risk.  Seidmore  v.  Milwaukee, 
of  the  special  findings  of  the  jury  was  L.  S.  &  W.  R.  Co.  (1895)  89  Wis.  188, 
that  the  plaintiff  might  easily  have  as-  Gl  N.  W.  765.  A  railroad  company  is 
certained  the  condition  of  the  frogs  if  not  liable  for  injuries  to  an  experienced 
he  had  taken  pains  to  inquire  about  it),  brakeman  who  had  been  employed  on  the 
As  it  is  manifest  that  a  split  switch  can-  road  for  a  year,  and  was  generally  fa- 
uot  be  blocked  without  destroying  its  miliar  with  it,  and  who  was  struck  by 
efiSciency,  the  risk  arising  from  the  ab-  a  box  car  standing  on  a  side  track  used 
sence  of  blocking  in  this  case  is  one  of  for  the  storage  of  cars,  as  he  was  climb- 
those  assumed  by  a  man  who  enters  the  ing  a  ladder  of  a  passing  freight  car, 
service  of  a  railroad  company  which,  to  although  the  distance  between  the  bodies 
his  knowledge,  uses  such  switches,  of  the  cars  was  less  than  2J  feet,  and 
Grand  v.  Michigan  0.  R.  Go.  (1890)  83  that  between  their  eaves  less  than  2  feet, 
Mich.  564,  11  L.  R.  A.  402,  47  N.  W.  where  the  accident  occurred  in  the  day- 
837.  A  brakeman  after  three  months  time,  and  the  cars  did  not  differ  in 
of  service  assumes  the  risk  of  falling  width  or  otherwise  from  ordinary  box 
into  a  properly  located  cattle  guard  cars.  Vining  v.  Jfete  York  &  N.  E.  R. 
while  he  is  coupling  cars.  Henderson  v.  Go.  (1897)  167  Mass.  539,  46  N.  E.  117. 
Goons  (1888)  31  111.  App.  75.  A  brake-  A  railroad  switchman  cannot  recover  for 
man  or  switchman  who  knows  that  the  an  injury  caused  by  his  slipping  or 
culverts  or  ditches  crossing  the  track  stumbling  against  the  arm  of  a  guard 
are  without  coverings  assumes  risk  of  rail  while  uncoupling  cars.  Curtis  v. 
injury  therefrom.  West  v.  Southern  P.  Ghicago  <&  N.  W.  R.  Co.  (1897)  95  Wis. 
Co.  (1898)  29  C.  C.  A.  219,  56  U.  S.  460,  70  N.  W.  665.  The  risk  arising 
App.  323,  85  Fed.  392 ;  De  Forest  v.  Jew-  from  the  use  of  worn  rails  for  side 
ett  (1882)  88  N.  Y.  264.  An  employee  tracks  in  a  railroad  yard  is  one  of  the 
in  a  railway  yard  assumes  the  risk  of  ordinary  risks  of  a  switchman's  employ- 
falling  into  an  unguarded  ash  pit  at  raent.  Michigan  G.  R.  Go.  v.  Austin 
night.  Williams  v.  Louisville  &  N.  R.  (1879)  40  Mich.  247,  Marston,  J.,  dis- 
Go.  (1901;  Ky.)  64  S.  W.  738.  The  senting.  Compare  §  68,  subd.  d,  ante. 
risks  arising  from  the  use  of  a.  ground  A  railroad  employee  familiar  with  the 
switch  are  assumed  by  anyone  who  en-  construction  of  the  roadbed  and  track 
ters  the  service  of  a  railway  company,  assumes  all  the  risks  arising  from  the 
in  any  work  connected  with  the  mov-  fact  that  the  ballast  slopes  from  the 
ing  or  making  up  of  trains  in  a  yard,  middle  of  the  tracks  so  that  no  filling 
Randall  v.  Baltimore  &  0.  R.  Go.  (1883)  is  left  under  the  end  of  the  ties.  Clark 
109  U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  v.  Missouri  P.  R.  Go.  (1892)  48  Kan. 
Rep.  322.  A  switchman  assumes  the  654,  29  Pac.  1138.  Compare  §  69,  subd. 
risk  of  coming  in  contact  with  switches  6,  ante.  The  risk  of  striking  a  tree 
or  other  structures  near  the  track  when  close  to  a  street  railway  track  is  as- 
boarding  or  riding  on  freight  cars,  sumed  by  an  employee  on  the  cars.  Hall 
Dacey  v.  New  York,  N.  H.  &  H.  R.  Go.  v.  Wakefield  &  8.  Street  R.  Co.  (1901) 
(1897)  168  Mass.  479,  47  N.  E.  418;  178  Mass.  98,  59  N.  E.  668.  An  engineer 
Bell  V.  Neio  York,  N.  B.  &  H.  R.  Go.  who  is  familiar  with  the  conditions  as- 
(1897)  168  Mass.  443,  47  N.  E.  118;  sumes  the  risk  incident  to  walking 
Goodes  V.  Boston  £  A.  R.  Go.  (1894)  alongside  his  engine  upon  a  trestle  at 
162  Mass.  287,  38  N.  E.  500;  Fisk  v.  a  place  where  there  is  no  platform. 
Fitchburg  R.  Co.  (1893)  f58  Mass.  238,  Chicago  B.  &  Q.  R.  Go.  v.  Abend  (1880) 
33  N.  E.  150.  The  existence  of  a  "clear-  7  111.  App.  130.  A  station  agent  as- 
ing  post"  between  the  main  and  switch  sumes  the  risk  arising  from  the  want 
tracks  of  a  railroad,  the  office  of  which  of  platform  or  warehouse  accommoda- 
is  to  indicate  the  line  beyond  which  tions  at  the  station.  Chaddick  v.  Lind- 
standing  cars  are  to  be  considered  free  say  (1897)  5  Okla.  616,  49  Pac.  940 
from  danger  of  interference  with  mov-  (trunk  thrown  on  the  right  of  way  was 
ing  cars  on  the  main  trax;k,  creates  an   struck  by  an  engine  and  flung  round  so 
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joined  note  are  collected  a  large  number  of  decisions  intended  to  show 
the  circumstances  under  which  recovery  has  been  denied  on  the  same 
ground  in  the  case  of  risks  resulting  from  the  manner  in  which  the 
instrumentalities  are  used.  It  is  sometimes  not  easy  to  say  whether 
a  particular  decision  should  be  classified  under  this  head  or  under  one 


as  to   strike  and  break  a  car   step   on 
which  the  agent  was   standihg). 

(b)  Risks  assumed  in  otiier  occupa- 
tions.—  Employees  working  in  factories, 
etc.,  assume  the  risk  of  coming  into  con- 
tact with  uncovered  machinery.  Shaw 
y.  Sheldon  (1886)  103  N.  Y.  667,  9  N. 
E.  183;  Kleinest  v.  Eunhardt  (1893) 
160  Mass.  230,  35  N.  E.  458  (servant 
slipped  on  a  wet  floor  and  fell  against 
an  exposed  pulley ) .  A  servant  whose 
clothing  was  caught  in  a  rapidly  revolv- 
ing shaft  about  3  feet  above  the  floor 
of  a  mill  cannot  recover  where  he  had 
repeatedly  passed  under  it  at  other 
times,  as  had  other  employees,  and  at 
the  time  of  the  injury  it  was  no  more 
dangerous  than  at  other  times.  Brown 
V.  Tabor  Mill  Go.  (1900)  22  Wash.  317, 
60  Pac.  1126.  An  employee  in  a  mill 
assumed  the  risk  of  stepping  into  a  de- 
pression in  the  floor,  which  existed  at 
the  time  of  her  employment  and  was 
perfectly  visible.  Hoard  v.  Blackstone 
Mfg.  Co.  (1900)  177  Mass.  69,  58  N.  E. 
180.  An  employee  engaged  to  assist  in 
shoveling  coal  under  boilers  and  to  keep 
the  fronts  of  such  boilers  clean  assumed 
the  risk  of  working  upon  the  uneven  and 
ridgy  brick  floor  of  the  boiler  room, 
where  it  was  expected  by  both  employer 
and  employee  to  be  used  until  the  for- 
mer chose  to  replace  it.  Nealand  v. 
Lynn  d  B.  R.  Co.  (1899)  173  Mass.  42, 
53  N.  E.  137.  A  servant  who  had  been 
employed  for  four  years  in  defendant's 
boiler  room,  and  had  seen  the  construc- 
tion of  the  boilers,  and  understood  their 
position  with  respect  to  a  bridge  sus- 
pended in  front  of  them,  cannot  recover 
for  injury  caused  by  his  falling  through 
a  space  between  the  end  of  the  bridge 
and  the  boilers,  while  he  was  making 
his  way  from  the  boilers,  where  he  had 
gone  to  shut  off  escaping  steam  caused 
by  an  explosion.  Rohan  v.  Metropoli- 
tan Street  R.  Co.  (1901)  59  App.  Div. 
250,  69  N.  Y.  Supp.  570.  One  who  sus- 
tained personal  injuries  by  reason  of  a 
fall  from  a  running  board  in  a  mill, 
while  leaning  forward  to  clean  a  coup- 
ling, cannot  recover  therefor,  when  he 
had  long  been  familiar  with  the  posi- 
tion and  length  of  the  board,  which  was 
not  altered  during  the  time  of  his  em- 


ployment. French  v.  Columbia  Spinning 
Co.  (1897)  169  Mass.  531,  48  N.  E. 
269.  An  employee  who  knows  of  the 
existence  of  a  skylight  in  a  roof  on 
which  he  is  employed,  and  the  danger  of 
working  on  the  same  by  reason  thereof, 
assumes  the  risk  of  falling  through  the 
skylight.  Oarety  v.  King  (1898)  27 
App.  Div.  114,  50  N.  Y.  Supp. 
179.  An  employee  of  ordinary  in- 
telligence who  has  worked  in  a 
plant  for  manufacturing  salt,  and  un- 
derstands its  plan,  assumes  the  ordinary 
risks  incident  to  the  service,  where  the 
construction  of  the  plant  is  simple,  and 
the  methods  easily  understood.  Foster 
V.  Kansas  Salt  Co.  (1899)  60  Kan.  859, 
57  Pac.  961.  An  employee  who  is  fa- 
miliar with  the  means  adopted  by  the 
employer  for  the  safety  of  the  outer 
garments  of  employees,  and  makes  no 
complaint  with  reference  thereto,  as- 
sumes the  risk  of  the  loss  of  a  garment 
incident  to  such  means.  Cantancarito 
V.  Siegel-Cooper  Co.  (1898)  23  Misc. 
664,  52  N.  Y.  Supp.  29  (employer  pro- 
vided a  wardrobe  guarded  by  a  competent 
person).  An  employee  using  a  circular 
saw  to  cut  pieces  of  wood  assumes  the 
risk  that  one  of  them  may  be  thrown 
back  by  it  and  strike  him.  Wilson  v. 
Steel  Edge  Stamping  c6  Retaining  Co. 
(1894)  163  Mass.  315,  39  N.  E.  1039. 
An  employee  in  a  factory  assumes  the 
risk  of  being  unable  to  get  out  of  the 
windows  in  ease  of  fire,  where  they  have 
always  been  screwed  down  in  order  to 
maintain  the  high  temperature  required 
for  the  processes  carried  on.  Huda  v. 
American  Glucose  Co.  (1897)  154  N.  Y. 
474,  40  L.  R.  A.  411,  48  N.  E.  897,  Af- 
firming (1896)  12  App.  Div.  624,  42  N. 
Y.  Supp.  1126  (no  violation  of  a  stat- 
ute was  shown  by  the  circumstances 
proved ) .  An  experienced  employee 
twenty-seven  years  of  age  who  is  neither 
hurried,  coerced,  deceived,  nor  surprised, 
assumes  the  risk  of  working  near  an  un- 
covered pit  by  candle  light.  Mc- 
Aleenan  v.  Myrich  (1896)  68  111.  App. 
225. 

In  Murch  v.  Thomas  V/ilson's  Sons  & 
Co.  (1897)  168  Mass.  408,  47  N.  E.  Ill, 
recovery  was  denied  to  a  pilot  who  went 
to  sleep  in  a  chart  room  without  leaving 
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of  those  adverted  to  in  the  preceding  sections.  But  in  most  instances 
there  is  a  "well-marked  distinction  between  the  two  classes  of  risks. -^ 

the  door  open,  as  he  had  been  warned  W.  R.  Co.  (1896)  65  Minn.  350,  68  >J. 
to  do,  and  was  injured  by  the  fumes  of  W.  39  (plaintiff  stooped  over  from  the 
a  special  kind  of  fuel  used  in  the  stove,  footboard  of  an  engine  without  having 
The  conduct  of  the  plaintiff,  therefore,    hold  of  the  handrail,   and  was  thrown 

seems   to    have    been   clearly   negligent,  off  by  the  shock).     Nor  can  he  recover 

But  the  court  does  not  rely  on  this  pos-  where  a  piece  of  ore  with  which  a  car 

sible   deduction    from   the   evidence,   its  is  loaded  turns  under  his  foot,  and  pre- 

conelusions    being    summed    up    as    fol-  cipitates.  him  to  the  ground   (Ea^t  Ten- 

lows:      "The  chart  room  and  the  stove  nessee,  V.  &  G.  R.  Co.  v.  Suddeth  [1890] 

by  which  it  was  heated- were  a  part  of  86  Ga.  388,  12  S.  E.  682)  ;  nor  where  he 

the  permanent  construction  and  arrange-  is  thrown  down  by  treading  on  an  un- 

ment  of  the  steamship,  and  in  all  their  usually  large  clinker  which  has  dropped 

details  they  were  open  to  the  observa-  on  the  track   {Lee  v.  Central  R.  &  Bkg. 

tion  of  everybody  who  came  upon  that  Co.   [1890]   80  Ga.  231,   12  S.  E.  307)  ; 

part  of  the  ship.     Such  danger  as  there  nor  where  his  foot  is  caught  by  the  brake 

was  from  the  use  of  them  to  one  who  beam  of  a  car   at  a  place  where  there 

engaged  to  act  as  pilot  was  an  obvious  are  cinders  on  the  track  which  do  not 

risk  of  the  business,  which  was  covered  extend  above  the  tops  of  the  rails,  while 

by  his  contract  to   serve  on  that  ship,  he    is   attempting   to   make   a   coupling 

It  may  be  fairly  questioned,  however,  if  {Houston  &  T.  C.  R.  Co.  v.  Smith  [1896] 

the   application   of   the   principle  relied  Tex.  Civ.   App.  38   S.  W.   51.     Writ  of 

upon  would  have  been  justifiable,  if  the  Error  Denied  in  [1896]  90  Tex.  123,  38 

plaintifl'    had    not    received    a    special  S.  W.   985). 

warning  as  to  the  properties  of  the  fuel.  A  switchman  assumes  the  risk  of  at- 

For  numerous  other  cases  of  a  similar  tempting  to  pass  from  his  switch  on  to 

type    see    §§    67-80,    239,   note    3,    ante,  a  track   on  which   an  engine   is   slowly 

'  (a)    Risks  incurred   by   trainmen. —  following   cars   which  he  has  switched. 

(Compare  §§  209,  209a,  217,  ante).    The  Bering  v.  Neiv  York  G.  &  U.  R.  R.  Co. 

risks  incident  to  the  manipulation  of  the  (1893)    50  N.  Y.   S.   R.   832,  22  N.  Y. 

coupling  apparatus  of  cars  are  ordinary  Supp.   344.     A  switchman  assumes  the 

as  respects  a  brakeman.     Oliver  v.  Ohio  risk  of  injury  from  the  explosion  of  a 

River  R.  Co.   (1896)   42  W.  Va.  703,  26  load   of   nitro-glycerine   which   is  being 

S.   E.   444;    Hannigan   v.   Lehigh   &   E.  transported  on  a  foreign  ear.     Foley  v. 

River  R.  Go.    (1898)    157  N.  Y.  244,  51  Chicago  d  ^\  W.  R.  Co.  (1880)  48  Mich. 

N.   E.   992,   Reversing    (1895)    91   Hun,  622,   42  Am.   Rep.  481,   12  N.  W.   879. 

300,  36  N.  Y.  Supp.  293   (danger  of  in-  The  frequent  movement  of  cars  with- 

jury  from  the  meeting  of  drawheads).  out    <<,ny   signal   to    indicate   that   they 

See  also   §   263,  supra.     The  danger  of  are   in   motion   is   one   of   the   risks   as- 

injury  from  the  operation  of  trains  over  sumed  by  yard  hands.      Crowe  v.   New 

cattle  guards  is  one  incident  to  the  serv-  York  G.  d  H.  R.  R.  Co.   (1893)   70  Hun, 

ice   of   any   servant  who   has  to   couple  37,  23  N.  \.  Supp.  1100.     A  brakeman 

cars.     Fuller  v.  Lake  Shore  &  M.  S.  R.  assumes  the  risk  caused  by  the  piling 

Co.  (1896)   108  Mich.  690,  66  N.  W.  593.  of  lumber  at  its  proper  and  usual  dis- 

A  trainband  assumes  the  risk  of  injury  tance  from  the  track.     Oaffney  v.  New 

from  those  jerks  which  are  common  oc-  York  cE  N.  E.  R.   Co.    (1887)    15  R.  I. 

currences    in    the    operation    of    trains,  456,  7   Atl.  284.     Compare  the   similar 

whether  from  the  taking  up  of  the  slack  decisions  cited  in   §   264,   supra,   ss  to 

or  other  causes.     Davis  v.  Baltimore  &  permanent  structures. 

0.  R.  Co.    (1893)    152  Pa.  314,  25  Atl.  Trainmen  assume  the  risk  of  injury 

498 ;    Central   R.    &   Bkg.    Co.    v.    Sims  by  the  trains  coming  into  collision  with 

(1888)   80  Ga.  749,  7  S.  E.  176;  Shields  animals  trespassing  on  the  road,  wheth- 

V.   Kansas   City   Suburban  Belt  R.   Go.  er  there  are  cattle  guards  or  not.    Ward 

(1901)  87  Mo.  App.  637   (switchman  on  v.   Bonner    (1891)    80   Tex.    168,   15    S. 

top  of  car  was  thrown  of5f  by  the  jerk  W.  805.     A  switchman  assumes  the  risk 

consequent   upon   stopping  them  to  en-  of  the  derailing  of  a  train  from  a  horse 

able    another     switchman    to    uncouple  unexpectedly  straying  upon  the  railroad 

them,  after  he  had  failed  to  do  so  while  track.     Boices  v.  Hopkins   (1898)   28  C. 

they  were  in  motion).     Or  from  a  stop-  C.  A.  524,  56  U.  S.  App.  217,  64  Fed. 

page  of  the  cars  not  more  sudden  than  707. 

ordinarily  occurs.    Puffer  v.  Chicago  Q,  A    locomotive    fireman    assumes    tte 
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266.  Risks  incident  to  specially  dangerous  employments. —     A   doc- 
trine frequently  recognized  in  the  formal  statements  of  the  courts  is 


risk  of  being  overcome  by  the  heat  while 
in  a  position  over  the  boiler  which  he  is 
obliged  to  assume  when  oiling  the  ma- 
chinery by  hand,  while  the  automatic 
lubricator  is  in  a  defective  condition. 
Stoclnvell  v.  Chicago  &  N.  W.  R.  Go. 
(1898)    106  Iowa,  63,  75  N.  W.  665. 

A  fireman  who  knew  that  on  his  run 
the  engine,  owing  to  the  want  of  a  turn- 
table, was  run  backwards  when  the  train 
was  traveling  in  a  certain  direction,  can- 
not recover  for  an  injury  caused  by  the 
derailment  of  the  engine  due  to  the  fact 
that  it  was  reversed.  Kuhns  v.  Wis- 
consin, I.  &  Is.  R.  Co.  (1887)  70  Iowa, 
561,  31  N.  W.  868.  Whether  an  acci- 
dent occasioned  by  a  switch  being  mis- 
placed, whereby  a  train  is  run  upon  a 
side  track  and  against  cars  standing 
there,  is  not  within  the  risks  assumed 
by  an  engineer  in  entering  into  tne  em- 
ployment of  the  company  to  run  its  en- 
gines, was  queried  in  one  case,  but  not 
determined.  Lyon  v.  Detroit,  L.  £  L. 
M.  R.  Co.    (1875)    31  Mich.  429. 

A  motorman  who  took  a  car  from  the 
barn,  by  the  direction  of  the  despatcher, 
eastward  on  the  west-bound  track,  as- 
sumed the  risk  of  the  possible,  although 
infrequent,  return  of  a  ear  on  that  track 
for  repairs,  when  the  motorman  was  ex- 
perienced, knew  the  general  rule  of  all 
railroads  that  cars  should  proceed  on 
the  right-hand  track,  and  knew  that  it 
was  possible  that  he  might  meet  a  re- 
turning car  or  wagons.  Savage  v.  Nas- 
sau Electric  R.  Co.  (1899)  42  App.  Div. 
241,  59  N.  Y.  Supp.  225.  A  conductor 
on  an  open  street  car  assumes,  as  part 
of  the  risk  of  the  employment,  any  en- 
hancement of  the  danger  from  the  pres- 
ence of  a  passenger  on  the  running  board 
along  the  side  of  the  car.  Hall  v.  Wake- 
field &  S.  Street  R.  Co.  (1901)  178  Mass. 
98,  59  N.  E.  668.  The  court  declined  to 
make  any  distinction  because  of  the  fact 
that  the  passenger  in  question  was  a 
superintendent,  who  was  not  obliged  to 
be  on  the  board,  as  there  was  room  on 
the  seats. 

Employees  operating  trains  assume 
the  risks  which  inclement  weather 
conditions  add  to  their  employ- 
ment. Martin  v.  Chicago,  R.  I.  &  P.  R. 
Go.  (1901;  —  Iowa,  — )  87  N.  W.  654. 
Hence  no  action  can  be  maintained  by 
a  trainman  who  has  been  injured  by  the 
accumulation  of  ice  or  snow  on  the  brake 
of  a  car  otherwise  in  good  order,  after  it 
leaves  a  yard    (Hamrahan  v.  Brooklyn 


Elcv.  R.  Co.  [1897]  17  App.  Div.  688, 
45  N.  Y.  Supp.  474)  ;  nor  by  one  who 
has  been  injured  by  the  accumulation 
of  ice  on  the  edge  of  a  car  where  he 
was  obliged  to  stand  to  work  the  brake 
[O'Bwnnon  v.  Louisville  &  N.  R.  Co. 
[1888]  9  Ky.  L.  Rep.  706,  6  S.  W.  434). 
They  also  assume  sueli  risks  as  are  usu- 
ally and  customarily  incident  to  the 
falling  of  snow  and  forming  of  ice  on 
and  removal  of  the  same  from  the  tracks 
and  places  where  employees  are  required 
to  work,  if  such  removal  is  made  in  a 
proper  and  reasonable  manner.  Lawson 
V.  Truesdale  (1895)  60  Minn.  410,  62 
N.  W.  540  (switchman  slipped  while  he 
was  mounting  a  car)  ;  Fay  v.  Chicago, 
St.  P.  M.  &  0.  R.  Go.  (1898)  72  Minn. 
192,  75  N.  W.  15  (similar  facts); 
Piqucyno  v.  Chicago  &  G.  T.  R.  Co. 
(1883)  f52  Mich.  40,  50  Am.  Rep.  243, 
17  N.  W.  232  (similar  accident  to  brake- 
man).  So,  it  was  held  that  the  condi- 
tions caused  by  the  removal  of  snow 
from  a  track  in  the  usual  manner  by 
means  of  a  snow  plough  create  risks 
wiiich  are  presumed  to  be  contemplated 
by  them  when  they  accept  employment 
in  winter.  They  cannot  recover,  there- 
fore, for  injuries  due  to  their  being 
swept  off  of  an  engine  by  a  snowbank 
formed  beside  the  track  by  the  operation 
of  clearing  the  track.  Dotoell  v.  Bur- 
lington, C.  R.  c(:  ».  R.  Co.  (1883)  62 
Iowa.  029,  17  N.  W.  901;  Brown  v. 
Chicago,  R.  I.  d  P.  R.  Go.  (1884)  64 
Iowa,  052,  21  N.  W.  193. 

(b)  Risks  incurred  hy  trackmen. — 
(Compare  §§  209,  209a,  218-220,  ante). 
A  servant  engaged  in  keeping  a  rail- 
way track  in  proper  condition  assumes 
the  risk  of  the  passage  of  trains  at  any 
time  without  being  specially  warned  as 
to  their  approach.  This  rule  has  been 
applied  in  the  case  of  section  men.  Chi- 
cago, B.  c£  Q.  R.  Co.  V.  Soderherg  ( 1897 ) 
50  Neb.  674,  70  N.  W.  230;  Brunell  v. 
Southern  P.  Co.  (1899)  34  Or.  256,  56 
Pac.  129;  International  &  G.  N.  R.  Co. 
V.  Arias  (1895)  10  Tex.  Civ.  App.  190, 
30  S.  W.  446  (rule  declared  to  be  ap- 
plicable, whether  the  plaintiff  was  ex- 
perienced or  inexperienced ) .  And  of  a 
laborer  employed  to  clean  snow  and  ice 
from  the  switches  in  a  yard.  Chicago 
(i  E.  I.  R.  Go.  V.  Maloney  (1898)  77  111. 
App.  191. 

Such  a  servant  also  assumes  the  risk 
of  a  collision  between  a  train  and  a  hand 
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that  the  principle  which  charges  a  servant  with  an  assumption  of  the 
ordinaiy  risks  of  an  employment  is  applicable  whether  that  employ- 
ear  upon  which  he  is  riding  ( Chicago  worked  more  than  three  months  on  the 
d  A.  B.  Co.  V.  Goltz  [1897]  71  111.  App.  track  of  a  railroad,  where  about  one 
414)  ;  even  where  it  is  not  being  run  third  of  the  trains  are  irregular,  or  ex- 
upon  schedule  time.  (Sullivan  v.  Fitcfi-  tra  trains  not  running  on  schedule  time, 
burg  R.  Co.  [1894]  161  Mass.  125,  36  is  chargeable  with  notice  of  the  practice 
N.  E.  751,  where  the  court  declined  to  to  run  such  trains,  and  assumes  the  risk 
rule  that  this  conclusion  was  affected  by  incident  to  the  service  from  that  cause, 
the  existence  of  a  rule  of  the  company  Larson  v.  St.  Paul,  M.  d  M.  R.  Co. 
requiring  such  trains  to  "run  cautiously  (1890)  43  Minn.  423,  45  N.  W.  722. 
around  curves  and  over  grade  crossings,  A  trackwalker  assumes  the  risk  of  be- 
looking  out  for  trackmen."  This  cau-  ing  caught  by  a  train  on  a  trestle.  Gib- 
tion  was  deemed  to  have  reference  to  son  v.  Oregon  Short  Line  R.  Co.  (1893) 
the  safety  of  the  trains,  not  of  the  track-  23  Or.  493,  32  Pae.  295.  See  also  subd. 
men).     For  the  purposes  of  this  rule  it  (f)  of  this  note. 

makes    no    difference    that    the    day    is  (c)    Risks  incurred  by  other  railway 

foggy,   since  the  service  contracted   for  employees. — A  man  stationed  on  a  tres- 

embraces  all  kinds  of  weather.     Hinz  v.  tie  to  signal  trains  in  a  fog  assumes  the 

Chicago,  B.  &  N.  R.  Co.  (1896)  93  Wis.  risk  of  being  caught  by   one   of   them. 

16,  66  N.  W.  718;  International  d  G.  N.  Kennedy  v.  Manhattan  R.  Co.  (1884)  33 

R.   Co.   V.   Hester    (1885)    64   Tex.   401.  Hun,  457.     An  employee  required  to  pass 

These  decisions  are  based  upon  the  sup-  over  a  railroad  bridge  to  get  from  his 

posed  knowledge  of  the  injured  servant  work  to  his  boarding  house  assumes  the 

that    his    employers    have    adopted    the  risk  of  the  bridge  being  used  by  a  der- 

system  in  question  for  the  operation  of  rick  car  which  was  being  operated  when 

trains.     The  existence  of  this  essential  he  was  hired.     Olsen  y.  Andrews  (1897) 

element  of  knowledge   is  sometimes  in-  168  Mass.  261,  47  N.  E.  90.     A  railroad 

ferred    from    specific    testimony    of   eir-  employee  permitted  by  the  company  to 

cumstances  conveying  notice  to  the  serv-  sleep  in  a  caboose  which  stood  at  night 

ant, — as,   where   he  had   been   specially  on  a  side  track,  who  knew  that  it  was  a 

instructed  to  be  on  the  lookout  for  spe-  dangerous  place  to  sleep  because  the  tom- 

cial  trains,  and,  as  a  matter  of  precau-  pany  used  the  side  track  for  switching 

tion,  to  flag  round  curves  and  through  other  cars,  assumed  the  risk  of  a  eolli- 

cuttings    {Turner  v.   Norfolk   &   W.   R.  sion  between  the  caboose  and  such  other 

Go.  [1895]  40  W.  Va.  675,  22  S.  E.  83)  ;  cars.     Jacobs  v.  Lake  Shore  &  M.  8.  R. 

or    where    he    knew    that   there    was    a  Co.   (1890)  84  Mich.  299,  47  N.  W.  669. 

standing  rule  that  a.  train  might  be  ex-  Car  repairers  while  working  beneath 

pected  by  trackmen  at  any  moment,  and  cars  in  a  railway  yard  take  the  risk  of 

that  no  notice  whatever  would  be  given  injury  from  the  cars  being  struck  by  an- 

of  the  despatch   of  extra  trains  or  the  other  car,  when  they  habitually  do  such 

passage   of  such  a  train    (Olson  v.   St.  work  without   asking  that  the  cars  be 

Paul,  M.  &  M.  R.  Co.   [1888]   38  Minn,  protected  by  a  flag.     Unfried  v.    Balti- 

117,  35  N.  W.  866;  Jolly  v.  Detroit,  L.  more  &  0.  R.  Co.  (1890)  34  W.  Va.  260, 

d  N.  R.  Co.  [1892]  ffS  Mich.  370,  53  N.  12  S.  E.  512    (this  is  spoken  of  as  an 

W.   526);    or  where,   although  there   is  "ordinary  risk"  in  the  opinion,  but  seems 

no  express  announcement  to  this  effect  to  be  rather  a  case  of  the  servant's  ac- 

in  the  rules,  the  wording  of  a  rule  relat-  quiescence  in  a  faulty  system).     An  al- 

ing  to   the   despatch   of   wild  trains   is  legation  of  negligence  stating  that  the 

such  as  to  amount  to  an  implied  notifi-  plaintiff's  son  was  crushed  between  two 

cation  that,  under  certain  circumstances,  cars   where  an  opening  had  been  left  in  the 

such   trains   may   be   expected   to   come  train  for  the  use  of  the  employees,  which 

along  the  track  without  any  warning  be-  opening  was  suddenly  closed  up  without 

ing  given  of  their  approach   {Shepard  v.  notice  to  him,  is  not  sustained  by  evi- 

Boslon  d  M.  R.   Co.    [1893]    158  Mass.  dence  that  the  opening  was  such  as  was 

174,  33  N.  E.  508)  ;  or  where  he  had  as-  usual  and  necessary  from  time  to  uime  in 

ccitained    by   practical    experience   that  shifting  cars  in  the  yard.     Plunkett  v. 

his  employer  was  in  the  habit  of  running  Central  R.  Co.    (1898)    105  Ga.  i.03,  30 

special  trains  without  warning    (Penn-  S.   E.  728.     An  employee   at  a  railway 

sylvania   R.   Co.  v.   Wachter   [1883]    60  station,  whose  duty  it  is  to  throw  the 

Md,    395).     A    section    man    who     ha-s  mail  bags  into  passing  trains,  assumes 
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ment  may  or  may  not  be  described  as  beiiig  inherently  dangerous.  It 
is,  in  fact,  quite  clear  that  any  other  position  would  be  entirely  illogi- 

the  risk  of  falling  under  a  train  while  work  of  coupling  the  car  is  done  m  the 
performing  that  duty.  Goolhroth  v.  daytime,  and  the  brakeioan  must  have 
Maine  C.  R.  Co.  (1885)  77  Me.  165  (dec-  become  aware  of  the  custom  to  load  cars 
laration  describing  the  service  as  one  in  this  manner  during  the  time  that  he 
"known  to  defendants,  and  not  known  to  has  been  in  the  company's  service  prior 
the  plaintiff,  to  be  dangerous,  held  not  to  the  accident  in  suit.  Irvine  v.  Flint 
to  allege  anything  beyond  the  "ordinary  <&  P.  M.  R.  Go.  (1891)  89  Mich.  416,  50 
and   apparent  dangers"  which   plaintiff  N.  W.  1008. 

assumed).  A  painter  in  the  employ  of  Other  cases  declare  the  company  not 
a  railroad  corporation,  who  is  in  the  to  be  liable  for  injuries  caused  by  such 
habit  of  going  from  point  to  point  on  a  a  risk,  without  adverting  specially  to 
steam  hand  car,  assumes  the  risk  of  its  the  question  whether  the  car  was  han- 
jumping  the  track,  unless  it  appears  died  in  the  daytime  or  at  night.  Toledo, 
that  the  accident  is  due  to  a  defect  un-  W.  &  W.  R.  Co.  v.  Black  (1878)  88  111. 
known  to  him.  McQueen  v.  Central  112;  Wahash,  St.  L.  &  P.  R.  Co.  v.  Dear- 
Branch  Union  P.  R.  Go.  (1883)  30  Kan.  dorff  (1883)  14  111.  App.  401;  Boyle  v. 
689,  1  Pac.  139.  'New  York  £  N.  E.  R.  Co.    (1890)    151 

It  has  been  held  that  the  traveling  Mass.  102,  23  N.  E.  827;  Jackson  v. 
auditor  of  a  railroad  company,  whose  Missouri  P.  B.  Co.  (1891)  104  Mo.  448, 
duties  are  to  travel  on  the  railroad  com-  16  S.  W.  413  (load  had  slipped)  ;  Mc- 
pany's  cars  from  station  to  station  on  its  Tntosh  v.  Missouri  P.  R.  Go.  (1894)  58 
roads  and  audit  accounts,  is  a  servant  Mo.  App.  281;  Jacksonville,  T.  &  K.  W. 
of  the  company,  and  assumes  the  risk  of  R.  Co.  v.  Oalvin  (1892)  29  Fla.  636,  16 
injury  from  a  derailment  of  the  train  as  L.  R.  A.  337,  11  So.  231;  Brennan  v. 
an  ordinary  risk  of  his  employment.  Michigan  G.  R.  Go.  (1892)  93  Mich.  156, 
Minty  v.  Union  P.  R.  Go.  (1889)  2  53  N.  W.  358  (there  the  rules  of  the 
Idaho,  437,  4  L.  R.  A.  409,  21  Pac.  660.  company  had  called  the  attention  of  the 
But  this  rule  is,  of  course,  only  applica-  servant  to  the  frequency  of  this  manner 
ble  where  such  an  accident  is  not  caused  of  loading  ears)  ;  Doyle  v.  St.  Paul,  M. 
by  the  negligence  of  the  company.  The  d  M .  R.  Go.  (1889)  42  Minn.  79,  43  N. 
introduction  of  the  theory  of  the  assump-  W.  783;  Nash  v.  Chicago,  M.  d  St.  P.  R. 
tion  of  the  risk  seems,  therefore,  to  be  Go.  (1897)  95  Wis.  327,  70  N.  W.  293 
rather  out  of  place,  except  as  an  implied  ( in  this  case  there  was  the  corroborative 
deduction  from  the  absence  of  negligence.   circuro.stance   that  the   servant's   atten- 

An  employee  of  a  street  railway  com-  tion  had  been  called  by  a  printed  notice 
pany,  who  is  stationed  between  the  to  the  danger  in  coupling  cars  loaded  in 
tracks  for  the  purpose  of  turning  switch-   this  manner) . 

es,  assumes  the  risk  of  injury  from  step-  In  several  other  decisions  the  specific 
ping  back  against  a  moving  trailer  in  ground  on  which  the  servant's  right  to 
sudden  alarm  caused  by  the  plunging  of  recover  was  denied  was  that  the  loading 
horses  attached  to  a  car  on  another  of  cars  in  tnis  manner  cannot  be  imputed 
track.  Thompson  v.  Citizens'  Street  R.  as  negligence  to  the  railway  company. 
Co.    (1899)    152  Ind.  461,  53  N.  E.  462.   Day  v.  Toledo,  G.  8.  &  D.  R.  Go.  (1880) 

(d)  Risks  incident  to  the  manner  in  42  Mich.  523,  4  N.  W.  203  (brakeman 
which  the  load  is  placed  on  railway  ca/rs.  was  compelled  by  the  projecting  load  to 
— Trainmen  who  are  required  in  broad  stoop,  and  the  delay  thus  caused  led  to 
daylight  to  couple  cars  loaded  with  mate-  his  fingers  being  caught  by  the  coupling 
rials  projecting  beyond  their  ends  are  link)  ;  Louisville  d  N.  R.  Go.  v.  Gower 
not  subjected  to  a  risk  of  an  extraordi-  (1887)  85  Tenn.  465,  3  S.  W.  824  (dis- 
nary  or  unusual  character.  Northern  approving  instruction  which  left  jury  to 
G.  R.  Co.  V.  Husson  (1882)  101  Pa.  1,  infer  that  such  a  service  was  not  to  be 
47  Am.  Rep.  690.  So,  it  has  been  laid  anticipated  by  a  brakeman,  as  an  occa- 
down  that,  while  the  loading  of  cars  so  sional  though  extremely  hazardous  duty 
that  the  materials  composing  the  load  to  be  performed)  ;  Lothrop  v.  Fitchburg 
project  over  the  ends  of  the  car  is  possi-  R.  Co.  (1890)  150  Mass.  423,  23  N.  E. 
bly  negligence  as  regards  a  brakeman  227.  In  the  last  case  it  was  suggested 
iTnfamiliar  with  the  fact  that  it  is  the  that,  under  some  circumstances,  there 
custom  of  his  employers  to  do  this,  no  might  be  an  obligation  to  notify  brake- 
jiegligence  can  be  predicated  where  the   men  when  a  load  was  in  that  condition; 
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cal  and  unreasonable.  Provided  the  risk  from  wMch  the'  injury  re- 
sults is,  as  a  matter  of  fact,  obviously  incident  to  the  employment 
undertaken  by  the  servant,  it  is  impossible  to  argue,  with  any  show 


but  it  was  declared  that,  at  all  events, 
no  such  obligation  existed  as  to  a  brake- 
man  who  was  called  upon  to  handle  a 
car  in  broad  daylight. 

Some  decisions  merely  go  to  the  extent 
of  asserting  that  such  a  risk  is  assumed, 
or  that  its  existence  implies  no  negli- 
gence, where  the  servant  has  frequently 
been  called  upon  to  handle  such  ears  be- 
fore. Atchison,  T.  &  S.  F.  R.  Co.  v. 
Plunkett  (1881)  25  Kan.  188;  Scott  v. 
Oregon  R.  &  Nav.  Co.  (1886)  14  Or.  211, 
13  Pac.  98    (foreign  car). 

In  some  instances,  it  will  be  observed, 
cases  of  this  type  are  treated  as  being 
controlled  by  the  conception  that  the 
manner  of  placing  a  load  is  a  mere  de- 
tail of  the  work,  the  result  being  that 
the  servant  cannot  recover  even  if  the  ar- 
rangement was  a  negligent  one.  See 
chapter  xxxil.,  post.  By  this  indirect 
route,  we  are  conducted  through  the  doc- 
trine of  common  employment  to  the 
same  conclusion  as  that  embodied  in  the 
above-cited  decisions  which  view  such  an 
arrangement  as  an  ordinary  risk. 

The  risk  of  the  displacement  of  rails 
or  other  freight,  so  that  it  projects  over 
the  ends  of  a  car,  is  assumed  so  far  as 
it  is  obvious.  Doyle  v.  St.  Paul,  M.  & 
M.  R.  Co.  (1889)  42  Minn.  79,  43  N.  W. 
783. 

It  is  not  negligent  to  pile  coal  and 
wood  above  the  top  of  a  tender,  so  that 
it  is  liable  to  be  thrown  off  by  a  jolt. 
ScMUtz  V.  Chicago  &  N.  W.  R.  Co. 
(1887)  67  Wis.  616,  58  Am.  Rep.  881,  31 
N.  VV.  321. 

A  brakeman  who  is  injured  by  step- 
ping on  one  of  the  loose  pieces  of  lumber 
with  which  a  car  is  loaded  cannot  re- 
cover, such  a  risk  being  an  ordinary  one 
so  far  aa  he  is  concerned.  Miller  v.  Neio 
york  C.  &  H.  R.  R.  Co.  (1888)  14  N.  Y. 
S.  R.  656. 

(e)  Risks  incurred  hy  persons  not  em- 
ployed 6j/  railway  companies,  hut  ex- 
posed to  the  risks  resulting  from  the 
operation  of  railuxiys.—  {See  also  subd. 
(k),  infra.)  An  employee  engaged  in 
loading  coal  into  cars  upon  a  coal  dock 
in  the  nighttime  assumes  the  risk  from 
empty  cars  running  down  an  inclined 
track  by  gravity  to  the  place  of  loading, 
in  walking  upon  the  track  with  knowl- 
edge that  cars  are  to  be  expected  at  any 
time,  while  the  sight  of  approaching  cars 
is  obscured  by  escaping  steam  from  an 


engine.     Oshorne  v.  Lehigh  Valley  Goal 
Co.    (1897)    97  Wis.  27,  71  N.  W.  814. 

So  an  employee  in  a  blast  furnace 
whose  duties  require  him  to  cross  a  track 
frequently  along  which  cars  are  passing 
every  few  minutes  assumes  the  risk  of 
being  struck  by  one  of  them.  Adams  v. 
Iron  Cliffs  Co.  (1889)  78  Mich.  271,  44 
N.  W.  270.  Compare  similar  cases,  cited 
in  subd.  (b),  supra,  as  to  railway  em- 
ployees. 

An  assumption  of  risks  under  a  spe- 
cific contract  by  a  local  employee  of  an 
express  company  includes  the  risk  of 
injuries  by  cars  of  a  railroad  company 
with  which  tne  express  company  does 
business.  Pittsburgh,  C.  G.  &  St.  L.  R. 
Co.  V.  Mahony  (1897)  148  Ind.  196,  40 
L.  R.  A.  101,  46  N.  E.  917,  Motion  to 
Modifv  Overruled  in  (1897)  148  Ind. 
207,  47  N.  E.  464. 

(f)  Risks  incurred  in  handling  heavy 
objects. — ^A  railroad  company  is  not  lia- 
ble for  an  injury  to  a  section  hand 
caused  by  the  accidental  stumbling  of 
the  foreman  while  assisting  such  section 
hand  and  another  person  in  carrying  a 
heavy  tie  over  rough  ground,  where  the 
section  hand  knew  the  condition  of  the 
ground.  Lee  v.  Ch-esapeake  &  0.  R.  Co. 
(1897)  18  Ky.  L.  Rep.  829,  38  S.  W.  509. 
One  engaged  with  coemployees  in  moving 
iron  rails  assumes  the  risk  of  injury 
from  the  rebounding  of  a  rail  as  it  is 
thrown  upon  the  other  rails,  and  the  em- 
ployer is  not  liable  therefor  because  he 
may  have  failed  to  furnish  tongs  or  oth- 
er appliances  proper  and  convenient  for 
the  work.  Beichert  v.  Reed  (1897)  20 
App.  Div.  635,  47  N.  Y.  Supp.  119.  A 
servant  is  presumed  to  understand  the 
danger  that  pieces  of  timber  which  are 
laid  upon  hooks  attached  to  a  belting 
which  elevates  them  to  the  required  level 
may  drop  out  and  fall, — especially  when 
they  are  covered  with  a  coating  of  ice. 
Jones  V.  Manufacturing  &  Invest.  Co. 
(1899)  92  Me.  565,  43  Atl.  512.  As  to 
a  workman  employed  to  brace  slabs  of 
stone  after  they  have  been  placed  in  an 
upright  position  on  a  flat  car,  so  that 
they  will  not  fall  while  being  transport- 
ed, the  risk  of  being  injured  by  their  fall 
before  they  are  permanently  braced  is 
obvious  and  inseparably  incident  to  the 
business.  Stone  v.  Bedford  Quarries  Co. 
(1901)   156  Ind.  432,  60  N.  E.  35. 

One  employed  to  place  pigs  of  lead  up- 
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on  an  inclined  wooden  elevator,  up  which  the  shaft  with  hia  load  in  the  customary 

they  were  drawn   by   an   endless   chain  manner,  and  is  killed,  will  be  held  to 

with   an  apron   attachment,   cannot   re-  have   assumed   the   risk.     Perras   v.   A. 

cover  for  an  injury  sustained  by  one  of  Booth  <i  Go.  (1901)  82  Minn.  191,  84  N. 

the  bars  falling  upon  him,  since  it  was  W.  739,  85  N.  W.   179    (case,  however, 

one  of  the  risks  incident  to  his  employ-  was  held  to  be  for  the  jury,  as  the  evi- 

ment,  although  a  few  hours  before  the  denee  was  not  conclusive  as  to  the  exist- 

accident  a  strip  of  iron  had  been  nailed  cnce  of  an  habitual  practice  which  would 

along  the  worn  sides  of  the  elevator  to  make  the  possible  absence  of  the  elevator 

protect  them,  and  the  weight  of  a  pig  an     ever-present     danger).       A     porter 

of  lead  forced  this  band  into  a  scallop  whose  duty  it  is  to  clean  the  floors  of  a 

leaving  a  nail  protruding  which  threw  store  at  night,  and  who  knows  that  the 

the  bar  of  lead  down  the  elevator.     Elli-  freight  elevator  by  which  it  is  customary 

oti  V.  Carter  White-Lead  Go.   ( 1898 )   53  to  transfer  him  and  his  utensils  from 

Neb.  458,  73  N.  W.  948.     Whether  an  one  story  to  another  may  at  any  time 

injury  caused  to  a  section  foreman  by  not  be  standing  at  the  particular  story 

the  falling  or  slipping  of  railroad  ties  where  he  happens  to  be,  in  which  case  it 

while  he  is  superintending  their  loading  will  have  to  be  raised  or  lowered  to  that 

from  a  flat  car  is  an  ordinary  risk  is  a  story  by  the  employee  assigned  to  that 

question  for  tne  jury.     Texas  G.  R.  Go.  duty,  assumes,  as  a  risk  incident  to  the 

V.  Lyons   (1896;  Tex.  Civ.  App.)    34  S.  service,  the  danger  arising  from  this  sys- 

W.  362.  tem  of  operating  it;  and  no  action  can 

(g)    Risks  incurred  in  operating  ma-  be  maintained  by  his  personal  represen- 

chinery. — The  risk  that  a.  strip  of  hard  tative  if  he  walks  through  the  gate  of 

board  which  may  fall  on  the  teeth  of  a  the  shaft  after  the  operator  has  opened 

rapidly  revolving  circular   saw   will  be  it  for  the  purpose  of  lowering  the  ele- 

thrown  violently  forward  is  assumed  by  vator,  and  is  killed  by  falling  to  the  bot- 

an    experienced    employee.      Tenant    v.  tom  of  the  shaft.     Browne  v.  Siegel,  G. 

Boston  Mfg.  Go.   (1898)    170  Mass.  323,  &  Go.  (1901)   191  111.  226,  60  N.  E.  815, 

49  N.  E.  654.     The  danger  due  to  a  saw's  Affirming  (1900)   90  111.  App.  49.     This 

not  being  set  is  an  ordinary  incident  of  seems  to  be  a  ease  of  contributory  negli- 

work   in   a   sawmill.     Weiier  v.   Piper  gence,  rather  than  a  case  of  assumption 

(1886)    38   Hun,   353,  Affirmed    (1888)  of  a  risk,  though  it  is  so  designated  by 

in  109  N.  Y.  496,  17  N.  E.  216,  on  the  the  court. 

ground  that  the  failure  to  set  the  saw  (i)  Risks  incident  to  mamifacturing 
was  the  negligence  of  a  fellow  servant  operations. — One  of  the  natural  inci- 
in  regard  to  a  matter  of  detail.  See  dents  of  the  handling  of  glass  in  the  pro- 
chapter  XXXII.,  post.  The  risk  of  being  cesses  of  its  manufacture  is  that  it  will 
cut  by  the  knives  of  a  "jointer"  is  as-  be  broken  without  violence  from  or  the 
sumed  by  an  experienced  workman,  fault  of  those  who  handle  it.  Myers  v. 
Rudd  V.  Bell  (1887)  13  Ont.  Rep.  47.  W.  G.  DePoMW  Go.  (1894)   138  Ind.  590, 

In  Glover  V.  Meinrath  (1896)  133  Mo.  38  N.  E.  37.  Whether  an  explosion  of 
292,  34  S.  W.  72,  holding  that  an  en-  an  iron  mould,  occasioned  by  the  inten- 
gineer  in  a  mill  assumes  the  risk  aris-  tional  act  of  a  "pourer"  in  purposely 
ing  from  the  substitution  of  hot  water  permitting  slag  to  pass  into  the  mould 
for  steam  in  a  cornmeal  dryer  which  it  in  a  quantity  known  to  be  dangerous,  is 
is  his  duty  to  repair  when  out  of  order,  an  ordinary,  usual,  and  known  risk  of 
the  court  said  that  the  undertaking  of  one  employed  in  the  work  of  cooling  and 
the  engineer  was  that  he  comprehended  uncapping  such  moulds,  is  a  question  of 
the  proper  manner  of  handling  the  par-  fact  for  the  jury.  Illinois  Steel  Go.  v. 
ticular  machine  he  saw  in  use  when  he  Bauman  (1899)  178  111.  351,  53  N.  E. 
began  work  at  the  mill,  unless  it  was  107,  Affirming  (1898)  78  111.  App.  73. 
deceptively  changed,  and  not  that  he  An  employee  in  a  rolling  mill  cannot  re- 
could  handle  it  properly,  if  operated  cover  for  injuries  caused  by  the  fact  that 
after  the  method  contemplated  by  .the  a  rail  which  was  not  sufficiently  heated 
builder.  curled  upwards  as  it  passed  through  the 

(h)   Risks  incident  to  the  use  of  ele-  rolls.     Inland    Steel    Co.    v.    Eastman 

vators. — Where  warehouse  employees  are  ( 1898 )  80  111.  App.  59.     That  a  servant 

accustomed    to    remove    an    elevator    at  who  enters  the   employ  of  another  as- 

^vill,  though   at   the   time   another   em-  sumes  all  the  risks  ordinarily  incident  to 

ployee    is    engaged    in  loading    freight  the  business  and  arising  from  patent  and 

thereon,  an  employee  who,  after  the  ele-  obvious  defects  was  an  instruction  given 

vator  has  been  thus  removed,  backs  into  in  a  ease  where  the  question  was  wheth- 
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er  the  plaintiff  had  knowledge  of  the 
danger  of  entering  a  room  filled  with 
the  fumes  of  iron  pyrites.  Williams  v. 
Walton  d  W.  Co.  (1892)  9  Houst.  322, 
32  Atl.  726.  An  employer  is  not  liable 
for  an  injury  to  a  servant  resulting  from 
the  floor  being  wet  and  slippery,  if  such 
is  its  normal  condition.  Murphy  v. 
American  Rubber  Go.  (1893)  159  Mass. 
266,  34  N.  E.  268.  An  employee  in  a 
mill  assumes  the  obvious  risk  of  slipping 
on  a  wet  floor  while  turning  a  lever  and 
being  thus  brought  into  contact  with  an 
uncovered  gearing.  Scharenbroich  v.  St. 
Cloud  Fiber-Ware  Co.  (1894)  59  Minn. 
116,  60  N.  W.  1093.  Compare  similar 
cases  cited  under  §  263,  supra.  The  lia- 
bility of  a  hammer  to  chip  is  a  risk  as- 
sumed by  a  riveter.  H.  8.  Hopkins 
Bridge  Co.  v.  Burnett  (1892)  85  Tex.  16, 
19  S.  W.  886. 

( j )  Risks  incident  to  the  handling  of 
ice. — ^A  laborer  employed  to  fill  an  ice 
house,  whose  work  requires  him  to  stand 
upon  the  tiers  of  ice  blocks,  assumes  as 
a  risk  ordinarily  incident  to  his  employ- 
ment the  danger  of  an  injury  caused  by 
the  slipping  of  a  cake  of  ice.  Shea  v. 
Kansas  City,  Ft.  8.  &  M.  R.  Co.  ( 1898 ) 
76  Mo.  App.  29. 

(k)  Risks  incident  to  the  use  of 
horses. — The  possibility  that  the  team  of 
a  wagon  from  which  a  servant  is  helping 
to  unload  heavy  machinery  may  be 
frightened  by  a  passing  train  is  assumed 
by  him.  Sieffen  v.  Mayer  (1888)  96 
Mo.  420,  9  S.  W.  630.  A  teamster  who 
knows  that  steam  occasionally  blows  off 
from  boilers  assumes  the  risk  of  his 
horses  being  frightened  by  the  noise, 
whether  the  escape  of  the  steam  is  due  to 
the  direct  act  of  the  engineer  or  to  the 
automatic  operation  of  the  safety  valve. 
Denver  Tramicay  Co.  v.  O'Brien  (1896) 
8  Colo.  App.  74,  44  Pac.  766.  A  carpen- 
ter at  work  upon  a  ladder  in  front  of  a 
car  stable,  who  knows  that  another  em- 
ployee is  engaged  in  removing  waste  ma- 
terial with  a  horse  and  cart  which  fre- 
quently pass  in  and  out  of  the  building, 
necessitating  the  removal  and  replacing 
of  the  ladder,  accepts  the  risk  that  the 
horse,  while  not  held  by  the  driver,  may 
start  off  and  come  into  collision  with 
the  ladder.  Byrnes  v.  Brooklyn  Heights 
R.  Co.  (1899)  36  App.  Div.  355,  55  N. 
Y.  Supp.  269. 

( 1 )  Risks  incident  to  irork  in  mines. — 
The  slippery  condition  of  a  ladder  at  the 
bottom  of  a  shaft  in  a  coal  mine  is  an 
ordinary  risk  as  regards  a  miner. 
O'Neill  V.  Wilson  (1858)  20  Sc.  Sess. 
Oas.  2d  Series,  427.  An  experienced 
Vol.  I.  M.  &  S.— 39. 


miner  assumes  the  risk  of  injury  from 
the  falling  of  ore,  where  that  is  likely  to 
happen  in  the  ordinary  course  of  his 
work.  Paule  v.  Florence  Min.  Co. 
(1891)  80  Wis.  350,  50  N.  W.  189.  A 
miner  assumes  the  risk  that  the  roof  of 
a,  tunnel  which  has  been  properly  in- 
spected may  fall  in  (Davis  v.  Nuttalls- 
burg  Coal  &  Coke  Co.  (1890)  34  W.  Va. 
500,  12  S.  E.  539),  or  that  fire-damp 
may  explode  (Berns  v.  Gaston  Gas  Coal 
Co.  [1885]  27  W.  Va.  285,  55  Am.  Rep. 
304 ) ,  at  all  events,  where  the  accumula- 
tion of  the  dangerous  vapor  takes  place 
so  suddenly  that  the  employer  cannot  be 
expected  to  discover  it  in  time  to  pre- 
vent the  accident.  Thus,  it  has  been 
held  that  a  mine  owner  is  not  liable  for 
an  explosion  of  gas  which  accumulates 
in  sufficient  quantities  to  explode  within 
fifteen  minutes.  Sommers  v.  Carbon 
Hill  Coal  Co.   (1898)   91  Fed.  337. 

(m)  Risks  incurred  by  quarry  men. — 
Where  the  bank  of  earth  above  the 
stripped  ledge  in  a  stone  quarry  was 
more  apt  to  slide  than  usual  owing  to  a 
heavy  rain,  but  before  going  to  work, 
plaintiff,  an  experienced  quarryman,  in 
company  with  other  employees  of  defend- 
ant, including  the  foreman  of  the  quar- 
ry, examined  the  ledge  and  pronounced 
it  safe,  he  cannot  recover  for  injuries 
caused  by  the  subsequent  sliding  of  the 
earth.  Western  Stone  Co.  v.  Musial 
(1899)  85  111.  App.  82. 

(n)  Risks  incurred  by  crews  of  ves- 
sels.— As  to  a.  fireman  on  a  sea-going 
steamer  it  is  an  ordinary  risk  that  an 
unfastened  ladder  descending  into  a  coal 
bunker  may  be  thrown  down  by  the 
pitching  and  rolling  of  the  steamer. 
Balleng  v.  Neiv  York  &  C.  Mail  S.  8.  Co. 
(1899)  28  Misc.  238,  58  N.  Y.  Supp. 
1074.  One  of  the  crew  of  a  steamer, 
who  slept  on  the  vessel  after  it  was  tied 
to  the  dock  and  being  prepared  for  the 
Avinter,  assumed  the  risk  of  so  doing; 
and  his  administratrix  cannot  recover 
for  his  death  caused  by  a  fire  which 
broke  out  at  night,  where  he  was  fa- 
miliar with  the  boat  and  knew  of  the 
method  of  lighting  and  heating  it,  and 
that  the  night  watchman  had  been  dis- 
missed. Lang  v.  H.  W.  Williams 
Transp.  Line  (1898)  119  Mich.  80,  77 
N.  W.  633.  The  risk  attendant  upon 
landing  a  steamboat  for  the  delivery  of 
a  small  quantity  of  freight,  by  running 
the  bow  into  the  shore  of  the  river  and 
holding  the  boat  in  position  by  the  revo 
lutions  of  the  wheel  merely,  and  with- 
out putting  out  lines  in  accordance  with 
the  general  usage  of  vessels  navigating 
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of  reason,  tliat  the  essential  elements  from  which  an  assumption  of 
that  risk  is  predicable  are  not  present.^ 

such  river,  is  incidental  to  the  employ-  ployment  from  its  nature  necessarily 
ment  of  a  deckhand  upon  such  steam-  hazardous,  he  accepts  the  service  sub- 
boat.  Red  River  Line  v.  Cheatham  ject  to  the  risks  incidental  to  it." 
(1894)  9  C.  C.  A.  124,  23  U.  S.  App.  19,  Clarice  v.  Holmes  (1862)  7  Hurlst.  & 
60  Fed.  517.  The  risks  arising  from  the  N.  943,  31  L.  J.  E.Ych.  N.  S.  356,  8  Juv. 
necessity  of  working  at  night  with  such  N.  S.  992,  10  Week.  Rep.  405,  per  Cock- 
light  as  lanterns  afford  is  assumed  by    burn.  C.  .T. 

the  crews  of  steamboats  engaged  in  the  "There  are  many  kinds  of  work  in 
river  trade  on  the  Mississippi.  Red  which  danger  is  necessarily  inherent, 
River  Line  v.  Smith  (1900)  39  C.  C.  A.  where  precautions  s>uch  as  would  insure 
620,  99  Fed.  520.  safety  to  the  workman  are  either  impos- 

(o)  Risks  caused  iy  xoild  animals  sible,  or  would  only  be  attainable  at  an 
keiit  in,  confinement. — An  employee  as-  expense  altogether  incommensurate  with 
sumes  the  risk  of  injury  by  animals,  the  end  to  be  accomplished.  In  all  such 
ferx  naturce,  such  as  elks  and  deer,  cases  the  workman  must  rely  upon  his 
when  he  voluntarily  engages  to  work  in-  own  nerve  and  skill ;  and  in  the  aljsence 
side  of  the  inclosure  in  which  they  are  of  express  stipulation  to  the  contrary 
kept.  Bormann  v.  Miltoaukee  (1896)  the  risk  is  held  to  be  with  him,  and  not 
93  Wis.  522,  33  L.  R.  A.  652,  67  N.  W.  with  the  employer."  Lord  Watson  in 
924.  Smith  v.  Baker   (1891)   A.  C.  325.  356, 

(p)  Risks  incurred  ly  workmen  hand-  10  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
ling  electrical  appliances. — In  the  ab-  467,  40  Week.  Rep.  392,  55  J.  V.  660. 
sence  of  anything  to  show  that  he  is  ex-  When  the  servant  "undertakes  liazar- 
cusably  ignorant  of  the  hazards  incident  dous  duties,  he  assumes  such  risks  as 
to  his  work,  the  servant  of  an  employer  are  incident  to  their  discharge  from 
who  produces  electricity  for  the  purpos-  causes  open  and  obvious,  the  dangerous 
es  of  his  business  assumes  the  risk  of  character  of  which  causes  he  has  had 
coming  in  contact  with  wires  along  opportunity  to  ascertain."  Sykes  v. 
which  a  current  is  passing,  unless  he  has  Packer  ( 1882 )  99  Pa.  465,  citing 
good  reason  to  suppose  that  they  are  not  Whart.  Neg.  §  214.  Same  passage  also 
charged.  Davis  v.  Port  Huron  Engine  quoted  in  Southwest  Improvement  Co. 
&  Thresher  Co.  (1901)  126  Mich.  429,  v.  Andrew  (1889)  86  Va.  270,  9  S.  E. 
85  N.  W.  1125  (servant  fell  on  slippery  1015.  "The  fact  that  the  service  is  a 
roof  over  which  he  was  stringing  a  wire,  dangerous  one  adds  nothing  to  the  lia- 
and,  either  to  save  himself,  or  involun-  bility  of  the  master  for  injuries  result- 
tarily,  took  hold  of  another  wire  which  ing  from  the  natural  and  ordinary  inci- 
was  charged)  ;  Carr  v.  Manchester  Elec-  dents  of  the  undertaking."  Myers  v. 
trie  Go.  (1900)  70  N.  H.  308,  48  Atl.  W.  C.  De  Pauw  Co.  (1894)  138  Ind.  590, 
286  (lamp  trimmer  injured  owing  to  38  N.  E.  37.  A  servant  assumes  all  the 
the  crossing  of  the  vrires  of  his  ordinary  hazards  incident  to  the  em- 
own  employer  with  those  of  another  ployment,  whether  the  employment  be 
company)  ;  Junior  v.  Missouri  Elec-  dangerous  or  otherwise.  Reese  v. 
trie  Light  &  P.  Co.  (1895)  127  Mo.  Wheeling  £  E.  O.  R.  Co.  (1896)  42  W. 
79,  29  S.  W.  988;  Newnom  v.  South-  Va.  333,  26  S.  E.  204;  Hoffman  v.  Dick- 
western  Teleg.  &  Teleph.  Co.  (1898;  "7™  <  l^«^^' -^V^"  ^^p  1^^' «  f,,?;  ^,3  = 
Tex.  Civ.  App.)  47  S.  W.  669.  In  Ohver  ^^.OluoR^verR.Co.  (1896)  42 
one  case  the  risk  caused  bv  an  im-  ^-  ^^-  ^^^'  ^^  ^-  ^-  ***=  Knight  v. 
^"fe^tTy  insulated  ^re  waT  declared  g^-"-  (l^^^)  36  W.  Va.  232,  14  S.  E. 
to  be  the  "most  characterisWc"  one  of  a  s„,„,ti^gg  this  doctrine  appears  in 
lineman's     employment.       Chishohn     v.   ^^e  form  that  "extraordinary"  dangers 

^Zr.J\^^Tt  ?t    t   I   %■   o??-  are   among  those   assumed,   where  they 

(1900)    1,6   Mass     125,   57   N.   E.   383.  ^,,  essentially  incident  to  the  buiness. 

The  danger  of  contact  with  a  live  dyna-  'fhom.a.s  v.   Missouri  P.  R.   Co.    (1891) 

mo  IS  assumed  by  a  workman  who  thor-  109  Mo.   187,  18   S.  W.  980    (brakeman 

oughly      understands     the      conditions,  injured  in  coupling  foreign  cars  of  pe- 

Frits:  V.  Salt  Lake  &  0.  Gas  &  Electric  eu'liar       construction).     Compare      the 

Light  Co.   (1899)   18  Utah,  493,  56  Pac.  statement  that  the  ordinary  risks  of  a 

90.  particular  business  are  those  which  are 

'■  "When  a  servant  enters  on  an  em-  part  of  the  natural  and  ordinary  method 
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It  is  not  easy  to  see  what  useful  purpose  is  served  by  enunciating 
the  doctrine  of  assumption  of  risks  in  terms  which  recognize  a  distinc- 
tion between  occupations  which  are  inherently  dangerous  and  those 
which  are  not  so.  If  that  descriptive  phrase  has  any  definite  mean- 
ing at  all,  it  may  certainly  be  applied  with  perfect  propriety  to  any 
industrial  occupations  which  involve  the  use  of  electricity  or  machin- 
ery, as  well  as  to  the  work  of  miners  and  seamen.  Yet  there  is  no 
general  agreement  to  segregate  these  employments  and  place  them  in 
a  class  by  themselves.  Sometimes  they  are  spoken  of  as  inherently 
dangerous;  sometimes  the  injuries  which  they  produce  are  discussed 
without  any  reference  to  this  conception.  The  same  remark  is  appli- 
cable to  the  injuries  of  the  kind  noted  in  the  ensuing  sections. 

267.  Risks  incident  to  construction  work. —  The  principle  has  al- 
ready been  stated  (§  29,  ante),  that  a  master's  obligations  to  servants 
engaged  in  doing  work  of  which  the  essential  purpose  is  to  bring  the 
material  substances  which  will  compose  the  plant  into  a  condition  in 
which  they  will  be  suitable  for  use  as  instrumentalities  of  a  going  con- 
cern are  less  onerous  than  the  obligations  which  he  owes  to  the  serv- 
ants who  deal  with  those  insitrumentalities  when  the  business  is  in 
operation.     When  viewed  from  our  present  standpoint,  facts  of  the 


of  conducting  that  business,  although 
they  may  fairly  be  called  extraordinary 
with  reference  to  a  different  business,  or 
a,  different  department  of  the  same  busi- 
ness. Jackson  v.  Missouri  P.  R.  Co. 
(1891)  104  Mo.  448,  457,  1-6  S.  W.  413, 
quoting  1  Shearm.  &  Redf.  Neg.  §  185 
(brakeman  injured  by  projecting  load 
on  car  which  he  was  coupling).  In 
Joyce  V.  Worcester  (1885)  140  Mass. 
245,  4  N.  E.  565,  the  following  instruc- 
tion was  approved:  "If  the  employ- 
ment is  attended  with  extraordinary 
dangers  or  risks  which  are  fully  known 
to  the  workman  when  he  enters  on  the 
employment,  he  assumes  those  risk? 
also."  But  the  use  of  this  phraseology, 
if  not  absolutely  incorrect,  is  at  least  to 
be  deprecated  in  view  of  the  custonrary 
application  of  the  epithet  "extraordi- 
fisry"  to  designate  risks  caused  by  the 
master's  negligence. 

In  an  instruction  that  an  employer 
contracts  to  use  diligence  to  protect  the 
employee  from  ordinary  risks,  it  was 
not  necessary  to  qualify  the  expression 
"ordinary  risks"  by  the  words,  "not  ob- 
vious to  the  employee,  and  in  regard  to 
which  he  had  not  been  warned,"  where 
the  court  also  charged  that,  when  the 
employment  presents  special  features  of 
daDger,  such  as  aie  open  to  one  ordina- 


rily skilled  in  the  employment,  then  the 
servant  also  assumes  the  risks  of  those 
obvious  dangers  which  he  enters  upon  in 
the  employment.  Belleville  Stone  Go.  v. 
Comben  (1898)  62  N.  J.  L.  449,  45  Atl. 
1090,  adopting  and  affirming  the  judg- 
ment in  (1898)  61  N.  J.  L.  353,  39  Atl. 
641. 

In  Massie  v.  Peel  Splint  Coal  Co. 
(1896)  41  W.  Va.  620,  24  S.  E.  644,  it 
was  held  that  liability  of  a  mine  owner 
for  injuries  to  an  employee  from  the  fall 
of  slate  could  not  be  based  upon  his  neg- 
ligent failure  to  provide  the  latter  with 
props,  where  the  fall  was  caused  by  the 
employee's  tapping  the  slate,  as  it  was 
his  duty  to  do  before  propping.  The 
general  proposition  relied  upon  in  the 
syllabus  written  by  the  court  was  that 
the  plaintiff  had  knowledge  of  the  dan- 
ger, and  wilfully  encountered  it,  but  the 
case  seems  to  be  more  properly  classified 
with  those  which  deny  the  right  of  re- 
covery where  the  occurrence  is  one  of 
those  contemplated  as  incident  to  an  em- 
ployment involving  special  dangers. 
The  court,  in  fact,  said  that  it  was  not 
necessary  to  speculate  as  to  what  was 
the  proximate  cause  of  the  injury,— 
whether  it  was  plaintiff's  want  of  due 
care,  or  whether  the  accident  was  due  to 
an  unavoidable  incident  of  the  service. 
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kind  invol^'ed  in  the  cases  in  which  this  principle  is  regarded  as  fur- 
nishing a  protection  to  the  master  are  usually  such  as  to  bring  them 
within  the  scope  of  the  defense  now  under  discussion.  The  position 
taken  is  that,  although  the  servants  belonging  to  the  former  of  the 
classes  above  specified  are  sometimes  exposed  to  certain  risks  whicli 
are  different  in  character  from,  as  well  as  greater  in  degree  than,  those 
encountered  by  the  other  class  of  servants,  there  is  no  logical  ground 
upon  which  it  can  be  asserted  that  these  risks,  if  they  are,  as  a  matter 
of  fact,  ordinarily  and  naturally  incidents  of  the  work  to  be  done,  are 
not  impliedly  assumed  like  other  kinds  of  risks  which  answer  that 
description.'' 


'  (a)  Principle  applied  to  rislcs  in- 
curred in  the  construction  of  railicays. 
— "An  employee  cannot  complain  of  the 
imperfect  condition  of  a  road  he  is  em- 
ployed to  assist  in  making  perfect. 
.  .  .  He  assumes  greater  risks  upon 
such  a  road  than  upon  a  completed  one, 
where  he  might  expect  that  the  track 
was  clear  and  all  obstructions  removed." 
Manning  v.  Chicago  &  W.  M.  R.  Go. 
(189,5)  105  Mich.  260,  63  N.  W.  312 
(brakemen  killed  by  tree  projecting 
over  track  running  through  a  forest ) . 
A  servant  iji  engaging  to  work  in  and 
about  the  construction  of  a  railroad  as- 
sumes the  ordinary  risks  of  such  em- 
ployment, including  the  risk  of  being 
transported  to  and  from  his  work  on  a 
construction  train  over  a  newly  con- 
structed and  imperfect  roadbed.  Colo- 
rado Midland  R.  Co.  v.  O'Brien  (1891) 
16  Colo.  219,  27  Pac.  701.  To  same  ef- 
fect see  Evansville  &  R.  R.  Co.  v.  Hen- 
derson (1893)  1,34  Ind.  636,  33  N.  E. 
1021  (1895)  142  Ind.  596,  42  N.  E.  216; 
Evansville  &  R.  R.  Go.  v.  Barnes  (1894) 
137  Ind.  306,  36  N.  E.  1092  (both  cases 
in  vjfhich  a  construction  train  was  de- 
railed on  a  road  where  the  process  of 
building  was  to  lay  the  track  on  half 
the  necessary  number  of  ties,  after 
which  the  rest  of  tne  ties  weie  put  in 
and  the  ballast  added)  ;  Moss  v.  John- 
son (1859)  22  111.  633  (rails  not  secured 
by  chairs)  ;  Walling  v.  Congaree  Gonstr. 
Go.  (1893)  41  S.  C.  388,  19  S.  E.  723 
(imperfectly  spiked  rails  spread  and  de- 
railed train)  ;  Baltimore  d  0.  S.  W.  R. 
Go.  v.  Welsh  (1897)  17  Ind.  App.  505, 
47  N.  E.  182  (accident  caused  by  sag  in 
track)  ;  Central  R.  &  Bkg.  Go.  v.  Sims 
(1888)  80  Ga.  749,  7  S.  E.  176  (servant 
while  walking  over  a  flat  car  to  reach 
the  caboose  was  injured  by  sudden  jerk 
of  gravel  train,  not  more  severe  than 
might  have  been  expected). 


An  employee  riding  on  a  construction 
train  cannot  recover  for  injuries  caused 
by  a  side  track  constructed  in  the  ordi- 
nary manner,  though  it  may  be  imper- 
fectly graded  and  ballasted.  Rosen- 
haum.  V.  8t.  Paul  &  D.  R.  Co.  (1888)  38 
Minn.  173,  36  N.  W.  447. 

The  backing  of  a  construction  train  in 
the  usual  manner  does  not  subject  a 
track  hand  employed  thereon  to  any  un- 
usual risk.  Galveston,  H.  &  8.  A.  R. 
Co.  V.  Arispe  (1891)  81  Tex.  517,  17  S. 
W.  47 ;  Reese  v.  Wheeling  &  E.  0.  R.  Go. 
(1896)  42  W.  Va.  333,  26  S.  E.  204. 

An  employee  of  an  elevated  railroad 
company,  who  has  been  employed  for 
more  than  three  weeks  in  a  yard  elevat- 
ed some  distance  above  the  ground,  and 
who  has  actual  knowledge  that  it  is  not 
in  a  completed  state,  and  that  carpen- 
ters are  constantly  employed  in  covering 
it  with  plank,  assumes  the  risk  of  work- 
ing therein  while  there  are  uncovered 
spaces.  Kennedy  v.  Manhattan  R.  Co. 
(1895)  145  N.  Y.  288,  39  N.  E.  956. 
An  employee  engaged  in  building  a  rail- 
way bridge,  who  knows  that  wedges 
used  for  the  purpose  of  procuring  an 
even  surface  on  a  track  on  which  heavy 
timbers  are  conveyed  are  liable  to  slip 
out  of  place,  assumes  the  risk  of  injury 
from  that  cause.  Bedford  Belt  R.  Co. 
V.  Brown  (1895)  142  Ind.  659,  42  N.  E. 
359. 

(b)  Principle  applied  to  other  hinds 
of  construction  work. — Beique  v.  Eos- 
mer  (1897)  169  Mass.  541,  48  N.  E.  338 
(open  hole  in  unfinished  building); 
Clancy  v.  Guaranty  Gonstr.  Go.  (1898) 
25  App.  Div.  355,  50  N.  Y.  Supp.  800 
(same  facts)  ;  Conway  v.  Furst  (1895) 
57  N.  J.  L.  645,  32  Atl.  380  (watchman 
in  unfinished  building  fell  down  elevator 
shaft)  ;  Stuart  v.  fiew  Albany  Mfg.  Co. 
(1895)  15  Ind.  App.  181,  43  X.  E.  iT^il 
(beam  fell).    A  subcontractor  of  a  ca.r- 
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The  necessary  qualifications  of  this  principle  are  indicated  by  the 
decisions  that  it  can  only  be  invoked  against  servants  who  are  actually 
connected  with  the  work  of  construction  f  that  those  servants  are  en- 
titled to  expect  a  degree  of  care  and  skill  equal  to  that  ordinarily  ex- 
ercised in  railway  construction  f  and  that  the  defense  of  an  assump- 
tion of  ordinary  risks  is  not  a  bar  to  the  action,  where  such  servants 
are  injured  by  a  defect  in  a  portion  of  the  road  which  is  already  in 
operation.* 


penter,  remaining  at  work  until  it  was 
so  dark  that  he  could  not  see  in  the  pas- 
sage through  which  it  was  necessary  for 
hira  to  pass,  cannot  recover  from  the 
contractor  for  injuries  by  falling 
through  an  opening  in  the  floor.  Mur- 
phy  V.  Greeley  (1888)  146  Mass.  196, 
15  N.  E.  654.  The  court  said:  "If  it 
can  fairly  be  said,  contemplating  the 
probabilities  from  the  situation  of  the 
parties  when  they  made  their  contract, 
that  there  was  any  risk  that  Sinnott 
would  remain  at  his  work  until  it  was 
so  dark  in  the  passageway  that  he  could 
not  see  his  hand  before  his  face,  and 
then  attempt  to  go  through  there  with- 
out a  light  and  meet  with  an  accident, 
that  must  be  deemed  to  have  been  an 
ordinary  risk  of  the  business  which  he 
contracted  to  do,  or  a  risk  growing  out 
of  the  peculiar  manner  in  which  he 
chose  to  do  it. 

In  Holloran  v.  Union  Iron  &  Foundry 
Co.  (1895)  133  Mo.  470,  35  S.  W.  260, 
where  a  plank  slipped  on  a  girder  and 
allowed  the  plaintiff  to  fall  while  he  was 
assisting  to  move  a  derrick,  the  court 
said:  "In  the  course  of  the  erection  of 
a  new  builaing  it  is  almost  impossible  to 
keep  it  in  an  absolutely  safe  condition 
at  every  moment  of  the  work.  The  skel- 
eton has  to  be  erected  before  the  cover- 
ing, the  iron  work  before  the  brick  and 
frame.  Certain  risks  are  ordinarily  in- 
cident to  the  state  of  things  found  in 
the  unfinished  condition  of  every  build- 
ing in  course  of  construction.  But  the 
mechanics  and  laborers  employed  and 
paid  to  build  it  are  presumed  to  under- 
stand their  duties  and  the  risks  usually 
attendant  upon  them,  and,  knowing  be- 
forehand the  methods  in  use,  they  as- 
sume the  risks  usually  incident  to  the 
discharge  of  their  duties." 

After  being  a  month  in  the  service,  a 
laborer  whose  duty  it  is  to  carry  coal 
for  a  forge  resting  on  an  elevated  part 
of  a  bridge  in  course  of  construction  as- 
sumes tlie  risk  of  falling  off  a  narrow 


plank  which  he  has  to  cross  in  order  to 
reach  the  forge.  Dehning  v.  Detroit 
Bridie  d-  Iron  Works  (1895)  46  Neb. 
556,  65  N.  W.  186. 

An  employee  engaged  in  shifting  a 
platform  in  the  shaft  of  a  salt  mine 
during  the  process  of  its  construction, 
who  knows  that  the  work  is  incomplete 
and  that  there  are  holes  in  the  platform, 
assumes  the  risk  of  falling  through  a 
hole.  Sharpsteen  v.  Livonia  tialt  & 
Min.  Co.  (1896)  3  App.  Div.  144,  38  N. 
Y.  Supp.  49.  A  workman  assumes  the 
risk  of  working  near  a  dam  having  an 
angle  of  about  135  degrees  with  the  sur- 
face of  the  water,  where  the  current  is 
so  swift  that  he  cannot  swim  out  of  it, 
if  there  is  nothing  to  prevent  his  seeing 
and  appreciating  the  peril.  BuUivant 
V.  Spokane  (1896)  14  Wash.  577,  45 
Pac.  42.  A  person  familiar  with  the 
work  of  building  a  slip  by  driving  piles 
assumes  the  risk  of  driving;  and  no  re- 
covery can  be  had  for  his  death  by 
drowning  while  shoving  a  float  around 
the  end  of  a  pile-driver,  where  it  ap- 
pears that  his  pike  pole  slipped,  and 
that  he  overbalanced  himself  and  fell  in. 
Fisher  v.  Chicago  &  G.  T.  R.  Co.  (1889) 
77  Mich.  540,  43  N.  W.  926.  See 
also  Yager  v.  The  Receivers  (1882)  4 
Hughes,  192,  88  Fed.  773  (bridge  gave 
way). 

^  A  brakeman  on  a  freight  train  is  not 
so  connected  with  the  work  of  improving 
the  yards  at  a  division  station  as  to 
charge  him  with  having  assumed  the 
risk  arising  from  the  defective  condition 
of  the  yards  resulting  from  such  im- 
provements, which  causes  his  injury. 
Hurst  v.  Kansas  City,  P.  &  G.  R.  Co. 
(1901)   163  Mo.  309,  63  S.  W.  695. 

°  Colorado  Midland  R.  Go.  v.  Naylon 
(1892)  17  Colo.  501,  30  Pac.  249  (sim- 
ple spiking  of  three  ties,  and  entire  fail- 
ure to  spike  fourth  tie,  on  a  curve  of  5 
degrees,  not  a  risk  assumed  by  men  on 
construction  work). 

'  Evansville  &  R.  R.  Co.  v.  Maddux 
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Some  cases  involving  injuries  received  in  doing  construction  work 
are  governed  by  the  principle  stated  in  §  269,  infra. 

As  to  the  limits  of  the  master's  exemption  in  cases  of  construction 
work,  see  §  370,  infra. 

268.  Risks  incident  to  the  work  of  restoring  instrumentalities  to  a 
normal  condition  of  safety. —  A  principle  analogous  to  that  which  is 
stated  in  the  pi-eceding  section  is  that  a  servant  who  engages  in  the 
work  of  bringing  back  to  a  safe  condition  any  part  of  the  plant  which 
has  become  abnormally  dangerous  assumes  all  the  risks  which  are  ob- 
viously incident  to  the  work  thus  undertaken.  As  regards  such  a 
servant  those  risks  are  ordinary,  even  though  their  existence  may,  as 
regards  servants  whose  duties  involve  merely  the  use  of  the  instru- 
mentality in  question,  imply  culpability  on  the  master's  part.  In 
other  words,  a  servant  put  to  work  to  repair  a  defective  appliance  can- 
not be  heard  to  complain  of  its  being  defective,  "inasmuch  as  that 
very  thing  is  the  cause  of  his  being  there,  and  he  undertook  to  set  it 
right,  being  paid  for  the  risk  he  ran,  and  voluntarily  incurring  it."-* 
The  rule  which  casts  upon  the  master  a  liability  for  failing  to  provide 
reasonably  safe  instrumentalities  for  the  use  of  his  servants  is  deemed 
to  be  suspended  under  such  circumstances.^ 

A  perusal  of  the  subjoined  note  will  show  that  the  facts  presented 
in  this  class  of  cases,  no  less  than  those  presented  in  the  class  of  cases 
referred  to  in  the  preceding  section,  are  usually  of  such  a  nature  that 
the  servant's  inability  to  maintain  an  action  may  be  predicated  as  a 
result  of  the  operation  of  the  principle  discussed  in  §  29^  ante.^ 

(1893)  134  Ind.  571,  33  N.  E.  345,  Re-  section  men  to  assist  in  tearing  up,  re- 
hearing denied  in  134  Ind.  585,  34  N.  E.  moving,  and  relaying  a  portion  of  the 
511.  track     in    imminent    danger    of    being 

'  Thomas  v.   Quartermaine    { 1887 )    L.  washed  into  a  river  by  high  water,  as- 

R.  IS    Q.  B.  Div.  685,  56  L.  J.  Q.  B.  JST.  sumes  the  risk  incident  to  the  ground 

S.  340,   57  L.   T.  N.   S.   537,   35  Week,  being  broken  and  obstructed  by  d&hris, 

Rep.  555,  51  J.  P.  5lB,  per  Fry,  L.  J.,  and  so  causing  the  stumbling  of  one  of 

quoting  Roberts  &  Wallace,  Liability  of  his  fellow  servants  engaged  with  him  in 

Employers,  3d  ed.  page  252.  carrying  a  rail.     Gulf,  G.  &  8.  F.  R.  Co. 

It  is  a  most  undoubted  principle  that,  v.  Jackson   (1894)    12  C.  C.  A.  507,  27 

where  a-piece  of  property  is  out  of  re-  U.  S.  App.  519,  65  Fed.  48. 

pair,  the  men  who  are  employed  in  mak-  Among    the    risks   assumed    by    such 

ing  it  safe  take  upon  themselves  what-  servants  are  those  arising  from  the  ne- 

ever  of  added  risk  comes  from  the  exist-  cessity  of  doing  the  required  work  in  the 

ing  condition  of  the  place  or  the  work,  intervals   between   the   running    of   the 

Colorado  Coal  i&  I.  Co.  v.  Lamb   (1895)  regular  trains.     Coyne  v.   Union  P.  B. 

6  Colo.  App.  255,  40  Pao.  251.  Co.  (1890)   133  U.  S.  370,  33  L.  ed.  651, 

'Chicago   £   N.   W.   B.    Co.   v.   Ward  10  Sup.  Ct.  Rep.  382    (servant  injured 

(1871)    61  111.   130;  Flannagan  v.  Chi-  by  the  failure  of  his  coservants  to  act 

cago  &   N.   W.  B.   Go.    (1880)    50  Wis.  in  concert  with  him  in  lifting  a  rail,  the 

462,  7  N.  W.  337.  consequence  being  that  it  falls,  cannot 

■■"  (a)   Principle  applied  to  servants  re-  recover,  although  such  want  of  co-ordi- 

pairing  the  roadbed  or  structures  on  a  rate  action  may  be  due  to  their  confu- 

railvMy. — A  railroad  employee  sent  out  sion  of  mind  produced  by  an  impatient 

in  the  nighttime  with  a  gang  of  extra  order  of  the  foreman  upon  the  approach 
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269.  Risks  incident  to  work  the  progress  of  which  is  constantly 
creating  new  elements  of  unsafety.—  The  rule  that  it  is  the  duty  of  a 

of  a  train  for  which  it  was  necessary  to  plaintiff]  and  plaintiff  were  at  work 
leave  a  clear  track.)  upon  it.     .     .     .     The  risk  of  the  acei- 

.  The^ master  is  deemed  to  be  free  from  dent  was  a  risk  incident  to  the  employ- 
liability  for  injuries  received  by  such  ment  in  which  plaintiff  was  engaged, 
servants,  not  only  where,  as  in  the  cases  Possessed  of  all  the  knowledge  which  de- 
just  cited,  the  accident  happened  while  fendants  had  as  to  the  condition  of  the 
they  were  actually  engaged  on  the  task  of  cupola,  and  with  an  opportunity  of  be- 
reparation,  but  also  where  it  happened  coming  better  informed  in  the  progress 
while  they  were  being  conveyed  upon  a  of  the  work  in  which  he  was  engaged, 
construction  train  to  or  from  the  place  plaintiff  accepted  the  employment  and 
at  which  the  work  was  to  be  done,  continued  in  it  down  to  the  moment  of 
Brick  V.  Rochester,  N.  Y.  i&  P.  R.  Co.  the  accident.  Where  a  party  works 
(1885)  98  N.  Y.  211.  Vaatghn  v.  Call-  with  or  in  the  vicinity  of  a  piece  of  ma- 
fornia  C.  R.  Go.  (1890)  83  Cal.  18,  23  chinery  insufficient  for  the  purposes  for 
Pac.  215  (employees  upon  a  construe-  which  it  is  employed,  or  for  any  reason 
tion  train  engaged  in  finding  and  repair-  unsafe,  with  a  knowledge  or  means  of 
ing  washouts  caused  by  a  severe  storm,  knowledge  of  its  condition,  he  takes  the 
with  a  knowledge  of  all  the  facts  and  of  risk  incident  to  the  employment  in  ' 
the  purpose  for  which  the  train  started,  which  he  is  thus  engaged,  and  cannot 
held  to  have  assauned  the  extra-harard-  maintain  an  action  for  injuries  sus- 
ous  risks  of  such  employment)  ;  Carl-  tained  arising  out  of  the  accidents  re- 
sow  V.  Oregon  Short  Line  &  XJ.  Hi.  R.  Co.  suiting  from  such  defective  condition  of 
(1892)  21  Or.  450,  28  Pac.  497  (in  the  machinery.  This  is  the  principle 
which  the  contention  of  counsel  that  the  established  by  all  the  cases.  .  .  . 
particular  bridge  at  which  the  accident  Any  other  rule  would  place  the  defend- 
occxvrred  was  not  known  to  be  out  of  re-  ants  in  a  very  embarrassing  position, 
pair,  or  that  deceased  was  not  employed  for,  the  cupola  having  got  out  of  repair 
to  assist  in  repairing  that  bridge,  took  and  become  dangerous,  they  were  liable 
the  case  out  of  the  rule  stated  in  the  to  become  resonsible  for  accidents  tiiat 
text,  was  rejected,  the  court  observing:  might  result  from  allowing  it  to  con- 
"It  was  known  that  the  track  of  defend-  tinue  in  that  condition;  and  if  plaintiff 
ant's  road  from  the  Cascade  Locka  west  can  recover  they  are  also  responsible  for 
for  several  miles  was  obstructed  by  injuries  arising  to  those  at  work  on  and 
landslides  and  washouts,  caused  by  the  about  it  in  attempting  to  remedy  the 
unusual,  if  not  extraordinary,  storms  evil  by  putting  it  in  a  safe  condition, 
then  prevailing,  and  deceased  was  em-  It  would  be  hazardous  for  defendants  to 
ployed  to  go  out  upon  the  road  and  as-  allow  the  cupola  to  continue  in  an  un- 
sist  in  putting  it  in  condition  for  use,  safe  condition,  and  equally  hazardous  to 
making  such  repairs  as  might  be  neces-  employ  workmen  to  put  it  in  a  safe  con- 
sary,  and  wherever  needed.     The  partic-   dition." 

ular  labor  in  which  he  was  engaged  at  (c)  Principle  applied  to  servants  re- 
the  time  of  the  casualty  involved  the  use  moving  ice  and  snoio  from  railway 
of  the  very  track  which  he  was  employed  tracks. — Hoicland  v.  Milwaukee,  L.  S.  & 
to  assist  in  repairing").  W.  R.   Go.    (1882)    54  Wis.  226,   11   N. 

(b)  Principle  applied  to  servants  re-  W.  529  (shoveler  of  snow  on  a  train  en- 
pairing  other  structures. — McGlynn  v.  gaged  in  removing  snow  was  injured  by 
Brodie  (1866)  31  Cal.  376.  The  serv-  the  overturning  of  the  car  in  which  he 
ant  was  injured  by  the  fall  of  a  cupola  was  traveling,  owing  to  an  unsuccessful 
in  a  foundry  which  he  was  repairing,  attempt  of  the  conductor  to  remove  a 
the  injury  being  received  on  the  second  snowbank  from  the  track  by  means  of 
day  in  which  he  was  engaged  in  the  job.  the  snowplow  alone)  ;  Derr  v.  Lehigh 
The  court  said:  "He  was  engaged  with  Valley  R.  Go.  (1893)  158  Pa.  365,  27 
Pitzpatrick  in  making  the  repairs  dur-  Atl.  1002  (engineer  injured  while  en- 
ing  the  preceding  day.  He  therefore  gaged  in  opening  a  track  obstructed  by 
knew — for  he  had  the  opportunity  to  snow)  ;  Morse  v.  Minneapolis  &  St.  L.  R. 
know — its  exact  condition  far  better  Go.  (1883)  30  Minn.  465,  16  N.  W.  358 
than  the  defendants,  who  do  not  appear  (engineer  injured  while  "bucking"  snow 
to  have  been  about  the  cupola  at  all  dur-  with  locomotive )  ;  Drake  v.  Union  P.  R. 
ing  the  time  Fitzpatrick  [a  coservant  of   Co.    (1889)    2  Idaho,  453,  21  Pac.  560 
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master  to  exercise  ordinary  care  to  provide  a  reasonably  safe  place 
of  work  for  his  servants  is  held  not  to  be  applicable  to  cases  in  which 


(same  accident  to  fireman)  ;  Bryant  v. 
Burlington,  C.  R.  £  N.  R.  Go.  (1885)  66 
Iowa,  30,5,  55  Am.  Rep.  275,  23  N.  W. 
678   (same  accident  to  fireman). 

In  the  last  cited  ease  the  court  said: 
"In  this  latitude  storms  of  more  or  less 
severity,  like  the  one  in  question,  fre- 
quently occur.  It  is  a  duty  railroad 
companies  owe  to  the  public  to  remove 
snow  from  the  track  and  operate  the 
road  as  soon  as  it  can  be  done  by  the 
exercise  of  great  diligence  and  the  use 
of  all  the  means  and  appliances  at  their 
command.  The  company  has  the  un- 
doubted right  to  adopt  such  methods  for 
that  purpose  as  its  best  judgment  may 
dictate.  It  may  be  that  it  would  not 
have  the  right  to  adopt  doubtful  experi- 
ments. Experience  has  undoubtedly 
demonstrated  in  what  manner  the  re- 
quired duty  can  be  best  performed. 
Such  methods,  it  must  be  assumed,  are 
known  to  the  companies  and  its  em- 
ployees. The  latter  therefore,  when 
they  undertake  the  performance  of  any 
duty  which  requires  them  to  engage  in 
'bucking  snow,'  assume  the  usual  and 
ordinary  hazards  of  their  occupation ; 
and  if  the  effort  to  remove  the  snow  by 
that  method  is  made  in  the  manner  in 
common  use  they  have  no  right  to  com- 
plain if  an  accident  occurs." 

It  has  been  held,  however,  that  the 
conductor  of  a  train  ordered  to  run  as 
an  extra  to  carry  snow  shovelers  to  a 
certain  station  beyond  which  the  road  is 
blockaded  does  not  assume  the  risk  of  a 
snow  slide  between  the  stations  on  tne 
trip  be  is  ordered  to  run.  Fisher  v. 
Oregon  Short  Line  &  U.  N.  B.  Go. 
(1892)  22  Or.  533,  16  L.  R.  A.  519,  30 
Pac.  425,  distinguishing  Carlson  v.  Ore- 
gon Short  Line  &  U.  N.  R.  Co.  (1892) 
21  Or.  450,  28  Pac.  497,  subd.  (a)  supra. 
(d)  Principle  applied  to  servants  re- 
pairing machinery. — Injuries  caused  by 
a  defect  in  machinery  do  not  constitute 
a  cause  of  action  as  regards  a  servant 
employed  to  remedy  that  defect,  even 
though  the  dangerous  condition  resulted 
from  the  incompetency  or  neglect  of 
other  employees,  officers,  or  agents  of  the 
company.  Dartmouth  Spinning  Go.  v. 
Achord  (1889)  84  Ga.  14,  6  L.  R.  A. 
190,  10  S.  E.  449.  Speaking  of  the 
plaintiff^  the  court  said :  "So  far  as  ap- 
pears, no  one  knew  more  of  the  state  and 
condition  of  the  machinery  at  the  time 
than  he  did;  and  the  object  of  calling 


him  in  the  room  was  that  he  might  as- 
certain the  cause  of  the  trouble  and  ap- 
ply the  remedy.  .  .  .  The  incom- 
petency and  inattention  of  the  others 
gave  him  more  to  do  in  his  vocation, 
somewhat  as  a  sickly  climate  favors  a 
physician's  practice.  It  is  to  the  inter- 
est of  those  who  use  machinery  for  it  to 
be  always  in  good  condition,  but  for  it 
to  fail  often  and  get  out  of  order  is  ad- 
vantageous to  the  man  whose  business  is 
to  make  repairs.  True  it  is  that  the 
risk  of  concealed  dangers  incident  to  the 
work  of  making  repairs  is  upon  him,  but 
as  the  skilled  machinist  is  best  compe- 
tent to  discover  and  avert  such  dangers, 
he  is  the  proper  man  to  incur  the  haz- 
ard." In  Martineau  v.  National  Blank 
Book  Co.  (1896)  166  Mass.  4,  43  N.  E. 
513,  the  court  said  that  the  defendant 
had  no  ground  of  complaint,  where  the 
jury  were  instructed  that  the  plaintiff 
assumed  the  risk  incident  to  the  condi- 
tion in  which  he  was  informed  that  tne 
machine  was,  and  that,  if  the  request  or 
the  information  was  that  the  machine 
was  out  of  repair  and  for  the  plaintiff 
to  go  and  repair  it,  he  impliedly  con- 
tracted to  take  the  obvious  risks  of  the 
condition  in  which  the  machine  was 
when  he  agreed  to  repair  it. 

(e)  Principle  applied  to  trainmen 
handling  disabled  cars. — The  enhanced 
risk  created  by  the  defective  condition 
of  rolling  stock  which  is  set  apart  to  be 
taken  to  the  repair  shop  will,  as  regards 
a  trainman,  be  treated  as  an  ordinary 
one  wherever  it  is  reasonable  to  infer 
that  he  knew,  or  should  have  known,  the 
peril  to  which  he  was  exposed.  Judkins 
r.  Maine  C.  R.  Co.,  (1888)  80  Me.  417, 
14  Atl.  735;  Yeaton  v.  Boston  &  L.  R. 
Corp.  (1883)  135  Mass.  418;  McCosker 
V.  Long  Island  R.  Co.  (1881)  84  N.  Y. 
77  {arguendo).  Such  knowledge  is  in- 
fei'red  where  he  deliberately  took  charge 
of  a  crippled  engine  and  operated  it 
[Houston  &  T.  C.  R.  Co.  v.  O'Hare 
[1885]  64  Tex.  600),  or  where  the  de- 
fective car  was  marked  "out  of  order," 
or  where  it  was  his  special  duty  to  take 
defective  cars  out  of  trains  (Arnold  v. 
Delaware  &  E.  Canal  Go.  [1850]  125  N. 
Y.  15,  25  N.  E.  1064;  Chesapeake  d  0. 
R.  Go.  V.  Hennessey  [1899]  38  CO.  A. 
307,  96  Fed.  713;  Chicago  &  N.  W.  R. 
Go.  V.  Ward  [1871]  61  111.  130;  Fraker 
V.  St.  Paul,  M.  &  M.  R.  Go.  [1884]  32 
Minn.  54,  19  N.  W.  349).     In  the  last- 
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tlie  very  work  wHich  the  servants  are  employed  to  do  is  of  such  a  na- 
ture that  its  progress  is  constantly  changing  the  conditions  as  regards 


cited  case,  wliere  plaintiff  mistook  a 
damaged  car  for  a  sound  one,  the  trial 
court  modified  the  defendant's  sixth  re- 
quest by  inserting  the  words  italicised 
so  that,  as  given,  it  reads  as  follows: 
"The  peril  incident  to  the  coupling  of 
damaged  cars  is  one  to  which  every  rail- 
road brakeman  may  be  exposed  by  the 
very  nature  of  his  employment,  and  one 
which  at  times  must  necessarily  be  in- 
curred. The  existence  of  such  peril 
while  such  car  is  being  taken  to  the 
place  of  repair  implies  no  negligence 
whatever  upon  the  part  of  the  railway 
company,  and  is  no  ground  for  recovery 
by  an  injured  brakeman,  if  he  is  either 
directly  or  iy  the  circumstances  notified 
that  the  car  is  damaged  or  is  being 
moved  to  a  place  for  repairs.  It  is  a 
risk  he  assumes  for  himself."  To  this 
modification  defendant  excepted.  The 
comments  of  the  supreme  court  were  as 
follows;  "The  vice  of  this  instruction 
as  thus  modified  and  given  is,  we  think, 
that  it  makes  the  question  of  the  defend- 
ant's liability  turn  upon  the  fact  of  ac- 
tual notice  directly  or  indirectly,  to  the 
brakeman,  leaving  out  of  view  the  ques- 
tion as  to  the  exercise  of  due  diligence 
by  the  company  in  the  matter  of  provid- 
ing and  publishing  suitable  regulations 
for  the  transfer  of  damaged  cars,  or  the 
existence  or  effect  of  any  usage  which 
might  be  deemed  equivalent  thereto.  It 
is  clear  that  the  arrangements  and  regu- 
lations made  and  in  operation  for  the 
transfer  of  such  cars  might  be  reason- 
ably suitable  and  proper  for  the  pur- 
pose, and  yet,  through  some  accident  or 
misfortune  or  some  negligent  act  or 
omission  of  a  fellow  servant  in  carrying 
them  out,  a  brakeman  or  other  laborer 
might  be  misled  or  misdirected  so  as  to 
mistake  the  character  of  the  car  at  its 
destination ;  and  mistakes  or  confusion 
in  giving  orders  may  be  reasonably  ex- 
pected to  occur  without  the  fault  of  the 
defendant  or  its  superior  or  managing 
officers." 

In  Kelley  v.  Chicago,  St.  P.  M.  d  0. 
R.  Co.  (1886)  35  Minn.  490,  29  N.  W. 
173,  it  was  laid  down  that,  if  a  brake- 
man  is  notified  generally  that  a  car  is  in 
bad  order,  and  handles  it,  not  knowing 
in  particular  for  what  reasons  it  is  to 
be  withdrawn  from  service,  he  handles 
it  as  a  car  which  is  unsuitable  for  use, 
and  at  his  own  risk,  so  far  as  regards 
any   risks   which   are   apparent   or   are 


fairly  suggested  by  ordinarily  careful 
and  diligent  obervation.  Especially  will 
the  servant  be  declared  incapable  of 
maintaining  the  action,  if  the  defective 
car  was  marked  "out  of  order,"  in  ac- 
cordance with  a  rule  or  custom  of  the 
company.  Watson  v.  Houston  &  T.  C. 
B.  Co.  (1883)  58  Tex.  434;  Oulf,  C.  d 
8.  F.  R.  Co.  v.  Mayo  (1896)  14  Tex. 
Civ.  App.  253,  37  S.  W.  659. 

In  Flannagan  v.  Chicago  &  N.  W.  R. 
Co.  (1880)  50  Wis.  462,  7  N.  W.  337, 
the  court  pronounced  reasonable  a  rule 
to  send  all  cars  used  in  carrying  ore, 
after  they  are  unladen  at  the  point  of 
transshipment,  to  the  company's  repair 
shops  for  inspection  and  for  such  repairs 
as  any  of  them  may  be  found  to  require, 
and  reiterated  the  following  statement 
of  principles  in  the  opinion  rendered  on 
the  former  appeal  of  the  same  case  (45 
Wis.  98 )  :  "Cars  and  engines  are  fre- 
quently damaged,  and  it  becomes  neces- 
sary to  remove  them  to  some  proper 
jjlace  for  repairs;  and  it  may  happen 
that  they  are  so  seriously  damaged  that 
their  removal  will  be  attended  with 
some  personal  danger  to  those  engaged 
in  the  work.  Yet  this  is  one  of  the  per- 
ils of  the  business,  and  if  a.  person  so 
employed  is  injured  because  of  the 
broken  and  unsafe  condition  of  the  car 
or  engine,  he  has  no  remedy  against  the 
owner,  unless  such  owner  has  been  other- 
wise negligent.  .  .  .  Besides,  in  this 
case  the  defect  in  the  car  which  he  at- 
tempted to  climb  upon  was  plain  and 
visible, — one  which  he  could  not  fail  to 
see  had  he  looked  where  he  was  placing 
his  foot." 

(f)  Other  illustrative  cases. — Other 
decisions  to  the  same  effect  are  those 
which  hold  that  an  employee  sent  into 
a  room  on  the  day  of  the  explosion  of  a 
fly-wheel,  to  clear  away  the  ruins,  as- 
sumes the  risk  of  a  piece  of  iron  falling 
upon  him  from  the  ceiling  (Kanz  v. 
Page  [1897]  168  Mass.  217,  46  N.  E. 
620)  ;  that  a  miner  assumes  the  risk  of 
rock  falling  from  the  roof  of  a,  mine  as 
the  result  of  a  blast  in  the  locality, 
where  he  goes  to  the  vicinity  for  the 
purpose  of  determining  whether  all  the 
shots  have  been  fired  (Boemer  v.  Cen- 
tral Lead  Co.  [1897]  69  Mo.  App.  601)  ; 
that  the  duty  of  a  lineman  to  repair  a 
defect  in  insulation  of  a  wire  makes  the 
risk  of  injury  in  so  doing  one  which  be 
assumes    {Smart  v,  Louisiana  Electric 
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an  increase  or  diminution  of  safety.  The  hazards  thus  arising  as  the 
woi-k  proceeds  are  regarded  as  being  the  ordinary  dangers  of  the  em- 
ployment, and  by  his  acceptance  of  the  employment  the  servant  neces- 
sarily assumes  them.-' 


Light  Co.  [1895]  47  La.  Ann.  869,  17 
So.  346)  ;  that  a  lineman  assumes  haz- 
ards growing  out  of  the  defective  or  in- 
secure condition  of  the  poles  he  is  com- 
pelled to  climb  and  assist  in  remov- 
ing (Peoria  General  Electric  Go.  v.  Gal- 
lagher [1896]  68  111.  App.  248);  that 
one  employed  to  assist  in  replacing  un- 
safe wooden  poles  supporting  trolley 
wires,  with  iron  poles,  cannot  recover 
for  an  injury  caused  by  the  fall  of  a  de- 
cayed wooden  pole  against  which  the 
ladder  upon  which  he  was  standing  rest- 
ed, since  he  was  harmed  by  the  defect  he 
was  hired  to  repair  [Broderick  v.  St. 
Paul  City  R.  Co.  [1898]  74  Minn.  163; 
77  N.  W.  28;  Saxton  v.  Northioestern 
Teleph.  Eosch.  Co.  [1900]  81  Minn.  314, 
84  N.  W.  109)  ;  that  a  workman  in  a 
sugar  refinery  who  is  injured  by  falling 
with  a  mass  of  sugar  through  the  fun- 
nel of  a  bin,  while  he  is  engaged  in  re- 
moving an  obstruction  which  had  inter- 
rupted the  downiiow,  cannot  recover 
{Bohn  V.  Havemeyer  [1887]  46  Hun, 
557). 

For  other  cases  presenting  similar 
facts,  see  §  269,  infra. 

^  Finalyson  v.  Utica  Uin.  &  Mill  Go. 
(1895)  14  C.  C.  A.  492,  32  U.  S.  App. 
143,  67  Fed.  507.  To  the  same  effect 
see  Gulf,  G.  &  S.  F.  R.  Co.  v.  Jackson 
(1894)  12  C.  C.  A.  507,  27  U.  S.  App. 
519,  65  Fed.  48.  The  insecurity  neces- 
sarily incident  to  the  work  of  tearing 
down  a  building  is  a  risk  assumed  by  a 
man  engaged  in  that  work.  Clark  v. 
Listen  (1894)  54  111.  App.  578;  Chicago 
Edison  Go.  v.  Davis  (1900)  93  111.  App. 
284  (servant  backed  off  a  platform  from 
which  the  railing  had  been  removed  in 
the  course  of  the  work).  An  injury  re- 
sulting from  the  accidental  fall  of  a 
joist  of  a  building,  due,  so  far  as  ap- 
pears, to  some  latent  defect  in  the  con- 
struction of  the  edifice,  creates  no  cause 
of  action  in  favor  of  a  laborer  hired  to 
assist  in  its  demolition.  Smith  v.  Sel- 
lars  (1888)  40  La.  Ann.  527,  4  So.  333. 
The  danger  to  workmen  walking  on  the 
keelson  of  a  barge  which  they  were  en- 
gaged in  unloading,  owing  to  the  round- 
ing top  thereof,  is  not  one  for  which  the 
master  is  responsiole,  as  it  is  a  condition 
which  the  workmen  create  as  the  work 
progresses  and  the  keelson  is  exposed. 


Foley  v.  Brooklyn  Gaslight  Co.  (1896) 
9  App.  Div.  91,  41  N.  Y.  Supp.  66.  A 
workman  in  a  mine  engaged  in  timber- 
ing an  entry  assumes  the  danger  of  the 
fall  of  a  mass  of  mud  and  other  material 
which  has  resisted  the  efforts  of  the 
foreman  and  workmen  to  dislodge  it 
with  picks,  and  is  loosened  by  the  jar- 
ring from  such  employees'  drilling. 
Finahison  v.  Utica  Min.  &  Mill.  Co. 
(1895")  14  C.  C.  A.  492,  32  U.  S.  App. 
143,  67  Fed.  507.  Judge  Caldwell  dis- 
sented, contending,  in  a  vigorous  opin- 
ion, that  it  was  for  the  jury  to  say 
whether  the  primary  duty  of  the  mas- 
ter's representative  was  not  to  have  the 
place  of  work  carefully  inspected  after 
every  blast,  and  ascertain  the  conditions 
of  the  roof  and  walls  of  the  tunnel.  The 
employment  of  timbering  was  considered 
by  the  learned  judge  to  have  had  no  re- 
lation to  the  presence  of  dangerous 
masses  of  materials  like  that  which  in- 
jured the  plaintiff,  and  the  case  was  es- 
sentially different  from  one  in  which  the 
injury  was  inflicted  while  the  plaintiff 
was  in  the  act  of  removing  such  masses. 
A  servant  who  undertakes  the  work 
of  removing  stoops  in  a  mine  accepts 
the  risk  of  a  fall  of  the  roof.  Cook  v. 
Bell  (1857)  20  Sc.  Sess.  Cas.  2d  Series, 
137.  A  shot  worker  employed  in  a  coal 
mine  to  pull  down  the  loose  coal  after  a 
blast,  from  the  effect  of  which  the  rooms 
are  liable  to  be  in  a  more  or  less  danger- 
ous condition,  assumes  such  dangers  as 
a  risk  incident  to  his  employment. 
Muddy  Valley  Min.  &  Mfg.  Co.  v.  Par- 
Hsh  (1897)  74  111.  App.  559.  A  sec- 
tionman  engaged  in  repairing  a  culvert 
which  had  been  washed  out  cannot  re- 
cover for  an  injury  caused  by  the  fall 
of  a  heavy  mass  of  earth  from  the  side 
of  the  trench  which  had  been  dug  to  re- 
ceive the  timbers  composing  the  culvert, 
although  during  his  temporary  absence 
from  the  place  of  work  the  side  had 
been  made  perpendicular,  and  he  had 
had  no  opportunity  to  observe  the 
change  after  his  return,  owing  to  the 
fact  that  he  was  hurried  about  his  work. 
Klelsehka  v.  Minneapolis  &  St.  L.  R.  Go. 
(1900)  80  Minn.  238,  83  N.  W.  133.  An 
employee  assumes  the  additional  risk 
incident  to  the  removal  of  an  embank- 
ment by  undermining  the  base  and  pris- 
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If  the  conditions  exemplified  in  cases  of  this  type  are  proximately 
caused  by  the  negligence  of  the  injured  person's  fellow  servants,  re- 
cowry  is  of  course  denied  as  a  result  of  the  operation  of  the  doctrine 
of  common  employment.  See  more  especially,  in  this  connection, 
chapter  xxxii.^  post. 

0.  Assumption  of  exteaoedihaey  risks. 
270.  Extraordinary  risks  not  assumed  by  a  servant. —  A  principle 


ing  or  blasting  off  the  top.  Bradley  v. 
Chicago,  M.  &  St.  P.  B.  Go.  (1897)  138 
Mo.  293,  39  S.  W.  763.  A  laborer  who, 
being  acquainted  with  the  nature  of  the 
work,  engages  in  undermining  a  bank 
for  the  purpose  of  causing  it  to  fall, 
cannot  recover  against  his  employer  for 
an  injury  caused  by  a  fall  of  earth, 
which  extended  further  along  the  bank 
than  was  expected.  Allen  v.  Logan 
City  (1894)  10  Utah,  279,  37  Pac.  496 
(Bartch,  J.,  dissented  on  the  ground 
that  i?ie  evidence  showed  the  fall  to  have 
been  caused  by  the  loosening  of  the 
material,  caused  by  the  blasting  of  the 
day  before  that  on  which  the  injury 
was  received,  a  fact  of  which  the  plain- 
tiff was  ignorant.  This  he  thought  was 
an  additional  risk  not  assumed  by  the 
plaintiff).  An  employee,  who,  while  en- 
gaged in  digging  a  bed  of  gravel  from 
under  a  thin  stratum  of  clay,  is  injured 
by  the  falling  of  the  clay,  cannot  recov- 
er, as  he  is  bound  to  know  where  the 
earth  is  undermined  and  will  fall  in. 
Criffin  V.  Ohio  d  M.  B.  Co.  (1890)  124 
Ind.  326,  24  N.  E.  888.  A  laborer 
working  in  a  gravel  pit  assumes  the  risk 
arising  from  the  liability  of  sand  and 
gravel  to  fall  during  th*  process  of  exca- 
vation. Swdnson  v.  Lafayette  (1893) 
134  Ind.  623,  33  N.  E.  1033.  A  laborer 
engaged  in  excavating  a  bank  of  iron  ore 
assumes  the  risk  incident  thereto,  if  he 
understands  the  condition.  Aldridge  v. 
Midland  Blast  Furnace  Co.  (1883)  78 
Mo.  5.50.  A  laborer  engaged  in  digging 
a  trench  at  a  part  of  a  street  which  has 
been  filled  in  assumes  the  risk  incident 
to  a  collapse  of  the  earth  at  the  sides  of 
the  trench,  where  it  is  obvious  from  the 
nature  of  the  materials  that  the  street 
has  been  filled.  Carlson  v.  Sioux  Falls 
Water  Go.  (1895)  8  S.  D.  47,  65  N.  W. 
419.  An  employee  assumes  the  risk  in 
going  above  an  ovorhanging  gravel  ledge, 
and  digging  a  ditch  for  the  purpose  of 
dislodging  the  ledge.  Missouri,  K.  &  T. 
R.  Co.  V.  Sjiellman  (Tex.  Civ.  App. 
1896)  34  S.  W.  298. 


In  Swanson  v.  Great  Northern  R.  Go. 
(1897)  68  Minn.  184,  70  N.  W.  978,  the 
allegations  of  the  plaintiff  showed  that 
he  was  put  at  work  at  a.  large  hill  from 
which  defendant  was  removing  gravel; 
that  he  was  ordered  upon  the  slope  of 
this  hill  to  assist  other  workmen  in 
loosening  the  material,  that  it  might, 
following  the  laws  of  gravitation,  fall 
down  to  the  bottom  of  the  pit,  there  to 
be  loaded  upon  cars  by  the  steam  shovel. 
The  remaiks  of  the  court  on  this  state 
of  facts  were  as  follows:  "The  place 
was  made  dangerous  and  its  character 
was  continually  changing,  by  reason  of 
the  work  in  which  plaintiff  and  others 
were  engaged.  The  progress  of  the  work 
necessarily  changed  the  character  of  the 
place  and  enhanced  the  danger,  and  un- 
der such  conditions  it  has  never  been 
held  that  it  is  the  absolute  duty  of  the 
master  to  furnish  the  servant  a  safe 
place  in  which  to  work." 

For  other  cases  involving  similar 
facts,  but  decided  against  the  servant  on 
a  different  ground,  see  §  278,  note  1, 
subd.  ( p ) ,  infra. 

The  principle  stated  in  the  text  has 
also  been  relied  upon  in  a  case  where  it 
was  held  that  a  railroad  company  is  not 
liable  for  injuries  to  a  laborer  engaged 
to  load  merchandise  into  its  cars,  from 
the  fall  of  a  pile  of  boxes  of  tea  upon 
which  he  had  climbed  for  the  purpose  of 
loading  them  into  the  car,  due  to  the  un- 
safe piling  by  a  steamship  company  in 
unloading  the  same  upon  the  wharf  near 
the  track  of  the  railroad  company,  where 
the  railroad  company  had  no  authority 
or  duty  to  perform  in  piling  the  boxes. 
Carolan  v.  Southern  P.  Go.  (1897)  84 
Fed.  84.  But  if  the  unsafety  was,  as 
it  would  seem,  due  to  the  negligence  of 
the  servants  of  a  third  party,  and  the 
dangerous  conditions  existed  before  the 
servant  began  work,  it  is  obvious  that 
the  principle  was  not  properly  applied 
under  the  circumstances,  and  was  in  fact 
wholly  irrelevant. 
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which  has  been  formulated  and  applied  so  frequently  as  to  have  be- 
come axiomatic  is  that  a  servant  is  prima  facie  not  chargeable  with  an 
assumption  of  extraordinary  risks, — risks,  that  is  to  say,  which  may 
be  obviated  by  the  exercise  of  reasonable  care  on  the  master's  part. 
The  use  of  this  somewhat  singular  phraseology  for  the  purpose  of  af- 
firming tlie  master's  responsibility  for  injuries  caused  by  his  negli- 
gence is  accounted  for  by  the  historical  accident,  noticed  in  §  1,  ante^ 
by  which  it  happened  that  the  foundations  of  the  law  of  employers' 
liability  were  originally  laid  by  asserting  the  servant's  assumption  of 
all  the  rislvs  which  were  manifestly  incident  to  his  employment;  and 
the  various  circumstances  under  which  the  servant's  right  to  recover 
has  been  conceded  have,  in  the  first  instance  at  least,  been  viewed 
merely  as  grounds  for  predicating  an  exception  to  the  rule  thus  for- 
mulated.^ 


'■  "One,  and  perhaps  the  most  impor- 
tant, of  those  exceptions  [i.  e.,  to  the 
doctrine  of  assumption  of  risks],  arises 
from  the  obligation  of  the  master, 
whether  a  natural  person  or  a  corporate 
body,  not  to  expose  the  servant,  when 
conducting  the  master's  business,  to  per- 
ils or  hazards  against  which  he  may  be 
guarded  by  proper  diligence  upon  the 
part  of  the  master.  To  that  end  the 
master  is  bound  to  observe  all  the  care 
which  prudence  and  the  exigencies  of 
the  situation  require,  in  providing  the 
servant  with  machinery  or  other  instru- 
mentalities adequately  safe  for  use  by 
the  latter.  .  .  .  It  is  equally  implied 
in  the  same  contract  [i.  e.,  of  hiring] 
that  the  master  shall  supply  the  physi- 
cal means  and  agencies  for  the  conduct 
of  his  business.  It  is  also  implied,  and 
public  policy  requires,  that  in  selecting 
such  means  he  shall  not  be  wanting  in 
proper  care.  His  negligence  in  that  re- 
gard is  not  a  hazard  usually  or  neces- 
sarily attendant  upon  the  business.  Nor 
is  it  one  which  the  servant,  in  legal  con- 
templation, is  presumed  to  risk."  Hough 
V.  Texas  &  P.  R.  Co.  (1879)  100  U.  S. 
213,  217,  25  L.  ed.  612,  615.  "The  rule 
of  law  which  exempts  the  master  from 
responsibility  to  toe  servant  for  injuries 
received  from  the  ordinary  risks  of  his 
employment,  including  the  negligence  of 
his  fellow  servants,  does  not  excuse  the 
employer  from  the  exercise  of  ordinary 
care  in  supplying  and  maintaining  suit- 
able instrumentalities  for  the  perform- 
ance of  the  work  required.  One  who  en- 
ters the  employment  of  another  has  a 
right  to  count  on  this  duty,  and  is  not 
required  to  assume  the  risks  of  the  mas- 


ter's negligence  in  this  respect."  Ford 
v.  FUchburg  R.  Go.  (1872)  110  Mass. 
240,  14  Am.  Rep.  598.  Increased  dan- 
gers caused  by  negligence  on  the  part  of 
the  employer  are  not  to  be  deemed  inci- 
dent to  the  business.  Anglin  v.  Texas 
&  P.  R.  Co.  (1894)  9  C.  C.  A.  130,  23 
U.  S.  App.  62,  60  Fed.  553.  "A  risk 
which  the  master  has  created  by  doing 
or  permitting  something  to  be  done 
which  ought  not  to  have  been  done,  or 
by  omitting  some  precaution  which  in 
tlie  exercise  of  ordinary  care  ought  to 
have  been  taken,  cannot  be  regarded  as 
one  of  the  ordinary  risks  of  any  em- 
ployment" assumed  by  the  employee. 
George  v.  Clark  (1898)  29  C.  C.  A.  374, 
50  U.  S.  App.  505,  85  Fed.  608.  An  ex- 
ception to  the  rule  that  a  servant  as- 
sumes the  risks  of  the  employment 
"arises  from  the  obligation  or  duty  of 
the  master  not  to  expose  the  servants, 
while  conducting  his  business,  to  perils 
or  hazards  which  might  have  been  pro- 
vided against  by  the  exercise  of  due  care 
and  proper  diligence  upon  the  part  of 
the  master.''  Baltimore  <&  0.  &  C.  R.  Co. 
V.  Rowan  (1885)  104  Ind.  88,  3  N.  E. 
027.  The  servant  does  not  assume  "the 
hazard  of  extaordinary  rislcs  added  by 
the  failure  of  the  employer  to  perform 
the  duty  enjoined  upon  him  by  law." 
Rogers  v.  Ley  den  (1890)  127  Ind.  50, 
26  N.  E.  210.  "It  is  those  risks  alone 
which  cannot  be  obviated  by  the  adop- 
tion of  reasonable  measures  of  precau- 
tion by  the  master  that  the  servant  as- 
sumes." Panizar  v.  Tilly  Foster  Iron 
Min.  Co.  (1385)  99  N.  Y.  376,  2  N.  E. 
24.  "Dangers  which  are  known  and  can 
be  mitigated  or  avoided  by  the  exercise 
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of  reasonable  care  and  precaution  on 
the  part  of  those  carrying  on  the  busi- 
ness, and  injuries  from  which  happen 
tlirough  neglect  to  exercise  such  care, 
are  not  incident  to  the  business ;  and  the 
master  is  generally  liable  for  damages 
occurring  therefrom."  MoGovem  v. 
Central  Vermont  R.  Co.  (1890)  123  N. 
Y.  280,  25  N.  E.  373.  "There  is  no  im- 
plied contract  growing  out  of  the  con- 
tract of  service,  that  the  servant  shall 
take  the  risk  of  the  master's  negligence, 
or  that  the  latter  shall  be  exempt  from 
responsibility  to  the  servant  for  his  own 
personal  wrongs."  Anthony  v.  Leeret 
(1887)   105  N.  Y.  591,  12  N.  E.  561. 

The  decisions  in  which  the  extent  of 
the  master's  liability  is  defined  in  lan- 
guage similar  to  that  of  the  above-cited 
cases  are  so  numerous  that  it  would  be 
unprofitable  ixi  cite  them  all.  The  fol- 
lowing will  serve  as  sufficient  examples: 
Ashworth  v.  Stanma;  (1861)  3  El.  &  El. 
701,  30  L.  J.  Q.  B.  N.  S.  183,  7  Jur.  N. 
S.  467,  4  L.  T.  N.  S.  85;  Southern  P. 
Co.  V.  Burke  (1894)  9  C.  C.  A.  229,  13 
U.  S.  App.  110,  23  U.  S.  App.  1,  60  Fed. 
704;  Perry  v.  Marsh  (1854)  25  Ala. 
659;  JAttle  Rock,  M.  R.  &  T.  B.  Co.  v. 
Leverctt  (1886)  48  Ark.  333,  3  S.  W. 
50 ;  Little  Rock  &  Ft.  8.  R.  Go.  v.  Yoss 
(1892;  Ark.)  18  S.  W.  172;  Zeigler  v. 
Danbury  &  N.  R.  Co.  (1885)  52  Conn. 
543 ;  Middle  Georgia  &  A.  R.  Co.  v.  Bar- 
neit  (1898)  104  Ga.  582,  30  S.  E.  771; 
Illinois  Steel  Co.  v.  Bauman  (1899)  178 
111.  351,  53  N.  E.  107;  Alton  Paving, 
Bldg.  &  Fire  Brick  Co.  v.  Hudson  (1898) 
176  111.  270,  52  N.  E.  256;  Consolidated 
Cooi  Co.  V.  Haenni  (1893)  146  111.  614, 
35  N.  E.  162;  Lasalle  v.  Kostka  (1901) 
190  111.  130,  60  N.  E.  72;  Baltimore  & 
0.  8.  W.  R.  Go.  V.  Peterson  (1901)  156 
Ind.  364,  59  N.  E.  1044;  Ball  v.  Bed- 
ford Quarries  Co.  (1901)  156  Ind.  460, 
60  N.  E.  149;  Moran  v.  Harris  (1884) 
63  Iowa.  390,  19  N.  W.  278;  Knapp  v. 
Sioux  City  &  P.  R.  Co.  (1887)  71  Iowa, 
41,  32  N'.  W.  18;  Buzzell  v.  Laconia 
Mfg.  Co.  (1861)  48  Me.  113,  77  Am. 
Dec.  212;  Rhoades  v.  Varney  (1898) 
91  Me.  222,  39  Atl.  552;  Frye  v.  Bath 
Gas  &  Electric  Co.  (1900)  94  Me.  17, 
46  Atl.  804 ;  Wonder  v.  Baltimore  &  0. 
R.  Co.  (1870)  32  Md.  411,  3  Am.  Rep. 
143;  Cumberland  li  P.  R.  Co.  v.  State 
(1875)  44  Md.  283;  Eddy  v.  Aurora 
Tron  Min.  Go.  (1890)  81  Mich.  548,  46 
N.  W.  17;  King  y.  Ford  River  Lumber 


Co.  (1892)  93  Mich.  172,  53  N.  W.  10; 
Tierncii  v.  Minneapolis  &  St.  L.  R.  Co. 
(1885)  33  Minn.  311,  53  Am.  Rep.  35, 
23  N.  W.  229;  Bergquist  v.  Chandler 
Iron  Go.  (1892)  49  Minn.  511,  52  N.  W. 
136;  GiI)Son  v.  Pacific  R.  Co.  (1870) 
46  Mo.  163,  2  Am.  Rep.  497 ;  Whalen  v. 
Centenary  Church  (1876)  62  Mo.  326 
(defective  machinery  or  incompetent 
servants)  ;  Henry  v.  Wabash  Western  R. 
Co.  (1891)  109  Mo.  488,  19  S.  W.  239; 
Nicholds  v.  Crystal  Plate  Glass  Co. 
(1894)  126  Mo.  55,  27  S.  W.  516,  28  S. 
W.  991;  O'Mellia  v.  Kansas  City,  St.  J. 
&  G.  B.  R.  Co.  (1893)  115  Mo.  205,  2i 
S.  W.  503;  Blanton  v.  Bold  (1891)  109 
Mo.  75,  18  S.  W.  1149;  Nicholds  v.  Crys- 
tal Plate  Glass  Go.  (1894)  126  Mo.  55, 
27  S.  W.  516,  28  S.  W.  991;  Kearney 
Electric  Go.  v.  Laughlin  (1895)  45  Neb. 
401,  63  N.  W.  941;  O'Neill  v.  Chicago, 
R.  I.  &  P.  R.  Go.  (1901)  62  Neb.  358, 
86  N.  W.  1098;  Gomben  v.  Belleville 
Stone  Co.  (1896)  59  N.  J.  L.  226,  36 
Atl.  473;  Abel  v.  Delaware  &  H.  Canal 
Go.  (1891)  128  N.  Y.  664,  28  N.  E.  663; 
Farley  v.  New  York  (1897)  152  N.  Y. 
222,  46  N.  E.  506,  Rev'g  9  App.  Div.  536, 
41  N.  Y.  Supp.  622;  Porter  v.  Western 
North  Carolina  R.  Go.  (1887)  97  N.  C. 
63,  2  S.  E.  580;  Boss  v.  Northern  P.  R. 
Go.  (1891)  2  N.  D.  128,  49  N.  W.  655; 
Fisher  v.  Oregon  Short  Line  &  U.  N.  R. 
Co.  (1892)  22  Or.  533,  16  L.  R.  A.  519, 
30  Pac.  425 ;  Stager  v.  Troy  Laundry 
Co.  (1901)  38  Or.  480,  53  L.  R.  A.  459, 
63  Pac.  645;  Maguire  v.  Little  (1887; 
R.  I.),  13  Atl.  108;  Missouri  P.  R.  Go. 
V.  Crenshaw  (1888)  71  Tex.  340,  9  S. 
W.  202;  Gulf,  G.  &  S.  F.  R.  Go.  v.  Sil- 
liphant  (1888)  70  Tex.  623,  8  S.  W. 
673;  Galveston,  H.  &  S.  A.  R.  Go.  v. 
Arispe  (1891)  81  Tex.  517,  17  S.  W.  47; 
Texas  &  P.  R.  Go.  v.  Eberheart  (1897) 
91  Tex.  321,  43  S.  W.  510,  Affinning 
(1897;  Tex.  Civ.  App.)  40  S.  W.  1060; 
Chapman  v.  Soutliern  P.  Go.  (1895)  12 
Utah,  30,  41  Pac.  551;  Bill  v.  Southern 
P.  Co.  (1901)  23  Utah,  94,  63  Pac.  814; 
Trihay  v.  Brooklyn  Lead  Min.  Go.  ( 1886) 
4  Utah,  468,  11  Pac.  612;  Dumas  v. 
Stone  (1893)  65  Vt.  442,  25  Atl.  1097; 
Houston  V.  Brush  (1894)  66  Vt.  331, 
29  Atl.  380;  Severance  v.  New  England 
Talc  Go.  (1900)  72  Vt.  181,  47  Atl.  833; 
Walty  V.  hake  Superior  Terminal  & 
Transfer  R.  Co.  (1898)  100  Wis.  128,  75 
N.  W.  1022. 
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only  such  as  are  ordinarily  incident  to  the  employment.^  On  the 
other  hand,  any  instruction  which  is  inconsistent  with  or  ignores  the 
principle  is  erroneous.* 


'Moore  Lime  Co.  v.  Richardson {1S97) 
95  Va.  326,  28  S.  E.  334.  It  is  error  to 
refuse  a  request  for  a  requested  instruc- 
tion to  this  effect.  Galveston,  H.  &  8. 
A.  R.  Co.  V.  Pi«s{  1897;  Tex.  Civ.  App.) 
42  S.  W.  255.  In  any  case  where  there 
is  prima  facie  evidence  of  negligence,  an 
unqualified  instruction  that  a  servant 
assumes  the  ordinary  risks  of  the  em- 
ployment is  properly  supplemented  by 
a  statement  in  which  the  jury  are  told 
that  this  rule  does  not  apply  to  risks 
which  are  extraordinary  and  which  did 
not  exist  at  the  time  the  servant  was 
hired.  Libhy,  McN.  &  h.  v.  Scherman 
(1893)  146  111.  553,  34  N.  E.  801.  An 
instruction  that  a  locomotive  engineer 
assumes  all  risks  ordinarily  incident  to 
the  business,  but  he  may  presume  that 
the  company  will  furnish  a  reasonably 
safe  track,  and  he  does  not  assume  risks 
brought  about  by  the  company's  negli- 
gence, is  not  subject  to  the  objection 
that  he  could  only  presume  the  company 
would  use  all  ordinary  diligence  to  fur- 
nish a  safe  trade,  and  that  he  assumed 
the  risk  of  a  defective  track  if,  by  the 
exercise  of  ordinary  care,  he  might  have 
known  of  it.  Texas  &  P.  R.  Go.  v.  Mc- 
Clane  (1900)  24  Tex.  Civ.  App.  321,  62 
S.  W.  565. 

'As,  where  the  jury  are  told  that  the 
law  presumes  that  every  person  who  ac- 
cepts employment  does  so  with  the  risks 
incident  thereto.  Piette  v.  Bavarian 
Brewing  Co.  (1892)  91  Mich.  605,  52  N. 
W.  152.  Or  where  the  words  of  the  trial 
judge  are  open  to  the  construction  that 
a  servant  assumes  every  danger  which 
may  possibly  arise  in  the  performance 
of  his  duties.  Pittsburg  Bridge  Co.  v. 
Walker  (1897)  170  111.  550,  48  N.  E. 
91.5.  An  instruction  that  a  brakeman 
on  a  train  assumes  the  risk  of  dangers 
incident  to  the  speed  at  which  the  train 
is  run  is  not  correct,  unless  it  is  quali- 
fied by  the  proviso  that  such  assump- 
tion is  implied  only  if  the  defendant 
was  not  negligent  in  running  the  train 
at  that  speed.  Conners  v.  Burlington, 
G.  B.  &  N.  R.  Co.  (1888)  74  Iowa,  383, 
37  N.  W.  966.  An  instruction  that 
plaintiff  in  entering  upon  his  work  in 
connection  with  a  derrick  by  the  break- 
ing of  which  he  was  injured  assumed  all 
the  risk  in  connection  with  his  associa- 
tion as  to  the  place  in  which  he  worked 
and  the  character  of  the  material,  uten- 


sils, and  emplojrments,  which  were  obvi- 
ous to  him  or  ascertainable  in  the  exer- 
cise of  ordinary  care,  is  improper  unless 
the  master's  duty  in  respect  to  such 
matters  and  plaintiff's  right  to  rely  up- 
on the  discharge  of  such  duty  is  also 
stated.  Ambrose  v.  Angus  (1895)  61 
111.  App.  304.  A  requested  instruction 
that,  if  a  railroad  employee  knew  or 
might  have  known  that  the  company 
operated  its  trains  in  such  a  manner 
as  to  make  his  employment  unusually 
dangerous,  and  voluntarily  continued  to 
expose  himself  to  such  hazard  in  per- 
forming his  duty,  recovery  cannot  be 
had  for  his  death  from  being  struck  by 
a  train  while  so  employed,  is  properly 
refused  where  the  circumstances  affect- 
ing the  duty  of  the  employer  and  the 
employee  to  exercise  care  and  caution 
commensurate  with  the  danger  are  ig- 
nored. Illinois  G.  R.  Go.  v.  Gilbert 
(1895)  157  111.  354,  41  N.  E.  724.  In 
an  action  for  an  injury  received  by  a 
railway  employee  by  having  his  foot 
caught  in  an  imperfect  track  and  being 
run  over,  the  defendant  is  not  entitled 
to  have  the  jury  instructed  that,  if  the 
injured  man  was  in  the  habit  of  driving 
cars  over  the  track,  and  by  the  use  of 
ordinary  care  and  observation  could 
have  been  aware  of  its  condition,  he  took 
upon  himself  the  risk  of  the  employ- 
ment. Such  a  charge  was  considered 
misleading  for  the  reason  that  it  might 
have  led  the  jury  to  suppose  that,  un- 
der the  conditions  shown,  the  risk  was 
one  incident  to  the  employment.  Phil- 
adelphia, W.  &  B.  R.  Go.  V.  State  (1882) 
58  Md.  372. 

A  requestfid  instruction,  that  if  a  cai 
repairer  knew  of  the  custom  or  manner 
in  which  ears  were  placed  upon  the  re- 
pair tracks,  where  he  was  liable  to  be 
at  work,  he  assumed  all  the  risks  inci- 
dent to  the  manner  of  making  entry  on 
such  track,  and  plaintiff  would  not  be 
entitled  to  recover  by  reason  of  the  man- 
ner of  the  entry,  is  properly  refused,  as 
it  would  prevent  a  recovery  though  the 
jury  should  believe  that  the  defendant 
was  guilty  of  negligence  in  running  the 
car  onto  the  repair  track,  without  ref- 
erence to  the  question  as  to  whether  it 
had  made  proper  rules.  Texas  &  P.  R. 
Co.  V.  Eberhewrt  (1897)  91  Tex.  321,  43 
S.  W.  510,  Affirming  (1897;  Tex.  Civ. 
App.)   40  S.  W.  1060. 


§  270]  ASSUMri'ION  OF  RISKS.  C23 

This  qualification  of  the  general  rule  as  to  the  assumption  of  ordi- 
nary risks,  and  not  that  rule  itself,  is  deemed  to  be  controlling  in  cases 
of  the  types  adverted  to  in  §§  267—269,  ante,  where  the  peculiar  haz- 
ards of  the  employment  are  unnecessarily  augmented  by  a  specific 
want  of  care  on  the  master's  part.* 

There  is  some  authority  for  the  doctrine  thait  a  contract  by  which 
the  master  is  declared  in  unqualified  terms  to  be  free  from  responsi- 
bility for  accidents  occurring  from  any  cause  whatever  should  be  con- 
strued in  such  a  sense  as  to  leave  him  still  liable  for  injuries  caused 
by  his  negligence.^     Still  less  can  an  intention  to  undertake  extraor- 

*A  laborer  sent  out  on  a  work  train  A  civil  engineer  in  the  employ  of  a 
to  repair  a,  track  after  a  storm  assumes  railroad  company,  who  rides  on  a  train 
the  enhanced  risks  arising  from  the  over  a  new  track  which  he  is  engaged  in 
want  of  repair,  so  far  as  they  are  due  laying,  when  ordered  to  do  so,  assumes 
to  the  action  of  the  storm.  But  he  does  only  the  risks  ordinarily  incident  to 
not  assume  any  risks  which  result  from  travel  over  such  new  track,  with  due 
the  neglect  of  the  master  to  use  proper  care  in  the  management  of  the  train  and 
care,  before  the  storm,  to  keep  a  bridge  the  condition  of  the  track.  His  assump- 
in  repair,  or  to  ascertain  the  condition  tion  of  such  risks  will  not  relieve  the 
of  the  track  or  bridge  after  the  storm,  company  of  the  charge  of  negligence 
or  to  take  such  due  and  proper  prerau-  arising  from  an  undue  rate  of  speed  and 
tionary  measxires  to  prevent  accidents  the  failure  to  repair  defects  in  the  track 
to  its  employees  as  the  exigencies  of  the  made  by  stones.  Meloy  v.  Chicago  &  N. 
situation  may  require.  Carlson  v.  Ore-  W.  R.  Co.  (1889)  77  Iowa,  743,  4  L.  R. 
gon  Short  Line  d  V.  2V.  R.  Go.  (1892)  A.  287,  42  N.  W.  563.  An  employee  as- 
21  Or.  450,  28  Pac.  497.  A  shoveler  en-  sumes  the  additional  risk  incident  to 
gaged  by  a  railway  company  to  assist  the  removal  of  an  embankment  by  un- 
in  removing  dirt  and  other  obstructions  dermining  the  base  and  prying  or  blast- 
from  its  track,  upon  which  they  have  ing  off  the  top,  over  that  involved  in 
been  wasned  by  an  unusual  storm  or  taking  the  bank  down  from  the  top,  but 
freshet,  does  not  assume  the  risk  of  the  not  that  incident  to  the  failure  of  the 
company's  failure  before  the  storm  to  master  to  exercise  reasonable  care  to 
keep  in  proper  repair  a  bridge  over  remove  the  overhanging  earth  as  the 
which  the  train  on  which  he  is  carried  excavation  proceeds.  Bradley  v.  Chica- 
is  required  to  pass,  or  to  send  out  a  go,  M.  &  St.  P.  B.  Co.  (1897)  138  Mo. 
track  walker  in  advance  of  the  trains  to  293,  39  S.  W.  763.  An  experienced  tile 
ascertain  the  condition  of  the  track  or  setter  employed  in  a  fireproof  building 
bridge  after  the  storm,  or  to  take  such  where  steel  workers  are  engaged  in  join- 
other  due  and  precautionary  measures  ing  the  framework  of  the  building  as- 
to  prevent  accidents  as  may  be  required  sumes  all  ordinary  hazards  of  the  work 
by  the  exigency  of  the  situation.  Conlon  he  engages  in,  but  rot  the  risk  of  being 
V.  Oregon  Short  Line  &  XJ.  N.  R.  Go.  injured  by  falling  material,  which  it  is 
(1893)  23  Or.  499,  32  Pac.  397.  Tlie  customary  to  guard  against  and  make 
court  said:  "It  may  be  admitted  that,  suitable  provision  to  prevent.  Pioneer 
if  the  performance  of  his  duties  had  Fireproof  Constr.  Go.  v.  Howell  (1901) 
required  that  he  should  ride  over  the  189  Jll.  123,  59  N.  E.  535,  Affirming 
track  from  place  to  place  where  his  serv-  (1900)  90  111.  App.  122. 
ices  were  needed  to  clear  the  track  of  '  In  Memphis  &  C.  R.  Co.  v.  Jones 
obstructions,  the  risk  he  assumed  in-  (1859)  2  Head,  517,  a  sh've  was  hired 
eluded  the  danger  of  bridges  being  un-  from  his  owner  under  a  contract  to  the 
dermined  or  swept  out  by  freshets  or  following  effect:  All  risks  incurred  or 
floods,  when  they  occurred  from  inevita-  liability  to  accidents  whilst  in  said  serv- 
ble  accident,  but  not  when  the  danger  ice  is  compensated  for  and  covered  by 
might  have  been  ascertained  and  averted  the  pay  agreed  upon;  the  sa,id  railroad 
in  time  to  avoid  the  injury,  by  the  ex-  company  assuming  no  responsibility  for 
ercise  of  reasonable  care  or  of  proper  damages  from  accident,  or  any  cause 
precautions."  whatever.     The  court  said:     "It  might 
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dinary  risks  be  attributed  to  a  servant,  where  the  words  relied  upon 
as  being  indicative  of  such  an  intention  are  reasonably  susceptible  of 
a  different  construction.' 

271.  —  unless  comprehended  by  the  servant. —  In  statements  of  the 
general  principle  enunciated  in  the  last  section  there  are  often  found 
■words  which  recognize,  in  the  form  of  an  exceptive  limitation,  the  ex- 
istence of  the  principle  which  declares,  as  will  presently  be  shown, 
the  circumstances  under  which  a  risk,  though  extraordinary,  is 
deemed  to  have  been  assumed.  An  extraordinary  risk,  it  is  said,  is 
not  assumed  unless  it  is,  or  ought  to  be,  known  to  and  comprehended 
by  the  sen'ant,  or — as  the  same  conception  may  also  be  expressed  in 
logically  equivalent  terms — where  the  servant  is  chargeable  neither 
with  an  actual  nor  a  constructive  knowledge  and  comprehension  of  the 
risk.^ 


be  somewhat  difficult  to  define  the  exact 
meaning  and  effect  of  the  foregoing  stip- 
ulation. This,  however,  is  not  necessary 
for  the  present  determination.  But  there 
is  no  sort  of  difficulty  in  determining 
what  it  does  not  mean.  It  is  true  the 
language  of  the  instrument  is  very 
strong,  but  it  must  receive  a  reasonable 
and  sensible  construction.  It  would  be 
most  absurd  to  suppose  that  it  was  the 
intention  and  understanding  of  the  par- 
ties that  the  company  should  be  protect- 
ed from  liability,  not  only  against  all 
the  ordinary  casualties  to  which  the 
slave  might  be  exposed  in  working  on 
the  road,  and  also  against  injuries 
caused  by  third  persons  in  which  the 
company  had  no  participation,  but  like- 
wise against  injury  or  loss  occasioned  by 
the  wilful  wrong  or  gross  negligence  of 
the  company  itself,  or  its  agents!  Such 
a  construction  of  the  agreement  is  alto- 
gether inadmissible.  The  stipulation  is 
not  available  for  the  defendant  against 
its  own  wilful  wrong  or  culpable  negli- 
gence." In  jurisdictions  where  express 
agreements  not  to  sue  a  master  for  in- 
juries resulting  from  his  negligence  are 
regarded  as  invalid  (see  volume  in.), 
a  contract  like  the  one  in  the  case  cited 
would,  for  the  purpose  of  upholding  it, 
natural!}'  be  construed  in  the  same  man- 
ner as  that  favored  by  the  court.  But 
the  validity  of  such  agreements  does  not 
seem  to  have  been  anywhere  discussed 
till  some  years  after  this  case  was  de- 
cided. 

°  A  man  employed  to  run  an  elevator 
does  not  assume  risks  of  defective  con- 
struction because,  after  he  has  been 
hired,  he  is  told  that  he  "must  look  out 


and  run  at  his  own  risk,"  and  that  the 
employer  will  stand  no  responsibility, 
and  replies  that  he  has  run  elevators, 
and  that  there  need  be  no  fear  of  him. 
The  natural  meaning  of  such  an  answer, 
under  the  circumstances,  is  merely  that 
the  employer  need  not  be  concerned 
about  the  servant's  competency.  Fair- 
hank  Canning  Co.  v.  Innes  (1887)  24 
111.  App.  33,  Affirmed  (1888)  125  111. 
410,  17  N.  E.  720. 

'In  Hummel  v.  Dilworth  (1889)  131 
Pa.  509,  19  Atl.  345,  346,  the  court  said: 
"The  general  rule  that  a  workman  as- 
sumes the  risks  incident  to  his  employ- 
ment when  he  enters  upon  it  is  well  set- 
tled, but  its  application  is  subject  to 
certain  qualifications.  He  certainly  has 
the  right  to  expect  his  employer  to  pro- 
vide machinery,  tools,  and  appliances 
that  are  reasonably  safe  for  his  use,  and 
he  assumes  no  risks  growing  out  of  their 
defective  character,  unless  he  has  been 
fully  advised  that  they  are  defective  and 
dangerous.  He  has  the  right  to  sup- 
pose that  his  employer  has  provided 
such  guards  and  means  of  protection 
from  injury,  in  the  use  of  the  machin- 
ery, tools,  and  appliances,  as  are  usual 
and  reasonably  necessary  for  his  safety; 
and  he  cannot  be  held  to  assume  the 
risks  attendant  on  their  absence,  unless 
such  absence  is  apparent,  or  his  atten- 
tion has  been  called  to  it.  .  .  .  If  the 
plaintifl'  did  not  appreciate  the  danger 
of  the  work  he  was  doing,  arising  from 
the  defective  appliances,  and  if  the  de- 
fendants were  not  justified  in  supposing 
he  understood  it,  it  cannot  be  held  that, 
in  the  contractual  relation  of  master 
and  servant,  he  assumed  the  risk  which 
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Instructions  are  correct  or  erroneous  according  as  they  conform  to 
or  are  inconsistent  with  this  principle.^ 

resulted    in    his    injury."      Demurs    v.  Phelps  v.  Chicago  &.  W.  M.  R.  Co.  ( 1899 ) 

Glen  Mfg.  Go.   (1892)    67  N.  H.  404,  40  122  Mich.  171,  81  N.  W.  101,  84  N.  W. 

Atl.   902.     A   servant   does  not  assume  66;    Glapp  v.   Minneapolis  &  St.  L.  R. 

the  unusual  and  extraordinary  risk  of  Co.    (1886)    36  Minn.  6,  29  N.  W.  340; 

which   the   master   knows   or   which   he  Murphy  v.  Wabash  R.  Go.    (1892)    115 

should  know  or  foresee,  unless  such  risks  Mo.   Ill,  21   S.  W.  862;  Helfenstein  v. 

are  obvious,  or  the  servant  has  actual  Medart    (1896)    136  Mo.  595,  36  S.  W. 

or  presumptive   knowledge   of  the   dan-  863,  37  S.  W.  829,  38  S.  W.  894;  Gum- 

ger.     Reed  v.  Stockmeyer   (1896)   20  C.  mivas   v.    Collins    (1876)    61   Mo.   520; 

0.  A.  381,  34  U.  S.  App.  727,  74  Fed.  Eollenheclc  v.  Missouri  P.  R.  Go.  (1897) 

186.      A   servant   does   not   assume   the  141  Mo.  9"7,  38  S.  W.  723,  41  S.  W.  887; 

danger  from  the  failure  of  the  master  Kearney  Electric  Co.  v.  Laughlin  (1895) 

to   exercise   reasonable   care   to   provide  45  Neb.  390,  63  N.  W.  941 ;  Fancher  v. 

safe  machinery  and  appliances,  or  a  safe  Neic  York,  L.  E.  &  W.  R.   Go.    (1894) 

place  in  which  to  do  his  work,  unless  the  75  Hun,  350,  27  N.  Y.  Supp.  62;   Hol- 

danger    is    obvious,    or   he    can    acquire  lingsworth -v.  Long  Island  R.  Co.  (1895) 

knowledge  thereof  in  the  exercise  of  or-  91    Hun,    641,    36    N.    Y.    Supp.    1126; 

dinary  care.     Gomben  v.  Belleville  Stone  Dervin  v.  Eerriman   (1890)   26  Jones  & 

Co.   (1896)   59  N.  J.  L.  226,  36  Atl.  473.  S.   193,   9   N.  Y.   Supp.   722;    Wilkic  v. 

For    language     including     a     similar  Raleigh  &  C.  F.  R.  Co.    (1900)    127  N. 

point  of  view,  see  Saxton  v.  Eaiolcsioorth  C.  203.  37  S.  E.  204 ;  Philadelphia  &  R. 

(1872)  26  L.  T.  N.  S.  851;  Earder  &  E.  R.  Co.'y.  Euher  (1889)   128  Pa.  63,  5  L. 

Goal  Min.  Go.  v.  Schmidt   (1900)   43  C.  R.    A.    439,    18    Atl.    334;    Eoffman    v. 

C.  A.  532,   104  Fed.  282;    Carpenter  v.  dough  (1889)   124  Pa.  505,  17  Atl.  19; 

Mexican   Nat.   R.    Go.    (1889)    39    Fed.  Maguire  v.  Little   (1887;  R.  I.)   5  New 

315;  Little  Rook,  M.  R.  &  T.  R.  Go.  v.  Eng.  Rep.  666,  13  Atl.  108;   Taylor,  B. 

Lcverett    (1886)    48  Ark.   333,  3  S.  W.  c6  E.   B.   Go.  v.  Taylor    (1890)    79  Tex. 

50;    Gisson  v.   Schwabacher    (1893)    99  104,  14  S.  W.  918;  Bonner  v.  La  None 

Cal.  419,  34  Pac.  104;     Eiggins  v.  Wit-  (1891)   80  Tex.  117,  15  S.  W.  803;  San 

Hams     (1896)     114    Cal.    176,    45    Pac.  Anlonio  t&   A.   P.   R.    Co.   v.   Engelhorn 

1041;    Cooper   v.   Partner   Brewing    Co.  (1900)   24  Tex.  Civ.  App.  324,  62  S.  W. 

(1901)    112  Ga.  894,  38  S.  E.  91;  Unit-  561,  65  S.  W.  68;  Pidcock  v.  Union  P. 

ed  States  Rolling   Stock   Go.  v.   Wilder  R.  Co.    (1888)   5  Utah,  612,  1  L.  R.  A. 

(1886)   116  111.  100,  5  N.  E.  92;  Chicago  131,  19  Pac.  191;  Dumas  v.  Sto«e(1893) 

d  N.  W.  R.  Co.  V.  Gillison   (1898)    173  65   Vt.    442,   25   Atl.    1097;    Carbine   v. 

111.  264,  50  N.  E.  657,  Affirming  (1897)  Bennington  t&  R.  R.  Co.    (1889)    61  Vt. 

72  111.  App.  207;   Whitney  &  S.  Co.  v.  348,    17    Atl.    491;    Eouston   v.    Brush 

O'Rourl-e   (1898)    172  111.  177,  50  N.  E.  (1894)    66  Vt.  351,  29  Atl.  380;  John- 

242;  Salem  Stone  &  Lime  Co.  v.  Griffin  son  v.  First  Nat.  Bank   (1891)   79  Wis. 

(1894)    139  Ind.  141,  38  N.  E.  411;  01-  414,  48  N.  W.  712. 

son  V.  Eanford  Produce  Co.   (1900)   111  '  Eerdler  v.  Buck's  Stove  &  Range  Go. 

Iowa,  347,  82  N.  W.  903;  McDermott  v.  (1896)   136  Mo.  3,  37  S.  W.  115;  'pikcs- 

loua  Falls  &  S.  G.  R.  Co.   (1891;  Iowa)  ville.  R.  &  E.  G.  R.  Co.  v.  State  (1898) 

47   N.   W.   1037 ;   Bradbury  v.   Goodwin  88  Md.  563,  42  Atl.  214.    It  is  proper  to 

(1886)     108    Ind.    286,    9    N.    E.    302;  refuse  an  instruction  that  a  servant  "as- 

Pennsylrania   Go.  v.   Whitcomb    (1887)  sumes  the  risk  of  all  ordinary  hazards 

111  Ind.  212,  12  N.  E.  380;  Pennsylva-  and  dangers  of  his  employment,  whether 

nia  Go.  v.  Brush   (1891)    130  Ind.  347,  the  same  were  known  to  him  or  not." 

28  N.  E.  615;  Bland  v.  Shreveport  Belt  Whitney  &  S.   Co.  v.   O'Rourke    (1898) 

R.  Co.   (1896)   48  La.  Ann.  1057,  36  L.  172  111.   177,  50  N.  E.  242.     A  refusal 

R.  A.  114,  20  So.  284;  Voginan  v.  Morse  to  charge  that  plaintiff  could  not  recover 

(1893)    160   Mass.    143,   ,35  N.   E.   451;  if  his  decedent  knew  that  trains  were 

Donahue   v.   Drotcn    (1891)     154   Mass.  habitually  sent  out  insufficiently  manned, 

21,  27  N.  E.  675;  Scanlon  v.  Boston  &  and  he  had  always  gone  on  such  trains, 

A.  R.  Co.    (1888)    147  Mass.  484,  18  N.  is  not  error,  where  it  does  not  appear 

E.  209;  Pictte  v.  Bavarian  Broicing  Co.  that  deceased  had  any  knowledge  that 

(1892)  91   Mich.   605,   52   N.    W.    152;  the   train    which   preceded   his   own   on 
Ragon  v.  Toledo,  A.  A.  £  N.  M.  R.  Go.  the   morning  in  question  had  only  two 

(1893)  97   Mich.   265,   56   N.   W.   612;  brakemen,     Rose  v.  Boston  t&  A,  R.  Co, 
\o\,  I.  M  &  S.— 40, 
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It  will  be  observed  that  the  aHirmation  of  the  servant's  right  of  ac- 
tion, in  the  phraseology  tlius  used,  involves  elements  which,  M^hen 
considered  from  a  different  standpoint,  supply  another  generic  prin- 
ciple, viz.,  that  the  exposure  of  a  servant  to  dangers  of  which  he  has 
no  knowledge,  actual  or  constructive,  imports  culpability.  See  §  58, 
ante. 

From  the  principle,  as  thus  stated,  it  follows  that  assumption  of  an 
extraordinary  risk  cannot  be  predicated,  as  a  matter  of  law,  where 
there  is  no  evidence  going  to  show  that  the  servant  understood,  or 
ought  to  have  understood,  that  risk,  or  where  the  evidence  actually 
produced  is  fairly  susceptible  of  the  constniction  that  he  did  not  un- 
derstand it.* 

As  to  the  burden  of  proving  the  servant's  knowledge  of  an  extra- 
ordinary risk,  see  chapter  x.uii.,  post. 

272.  Application  of  the  doctrine  to  specific  cases. —  Most  of  the  cases 
in  which  the  servant's  nonassumption  of  extraordinary  risks  is  asserts 
ed  relate  to  injuries  caused  by  dangerous  conditions  which  arise  from 
or  are  incident  to  the  intrinsic  quality  or  the  permanent  arrangement 
and  relative  disposition  of  the  instrumentalities  of  the  business  or  the 
materials  which  the  servant  is  required  to  handle.-'     But  the  general 


(1874)  58  N.  Y.  217.  Where  a  servant 
while  engaged  in  his  duty  of  cleaning 
a  headlight  slipped  from  a  step  on  an 
engine,  due  to  an  accumulation  of  grease 
on  such  step,  it  is  error  to  instruct  the 
juiy  that  he  "assumed  all  risk  of  injury 
incident  to  the  performance  of  the  serv- 
ice that  he  was  engaged  to  perform," 
where  it  was  not  shown  that  he  knew 
the  condition  of  the  step,  or  that  it  was 
his  duty  to  keep  it  clean.  Bookrum  v. 
Galveaton,  H.  &  8.  R.  Co.  (1900;  Tex. 
Civ.  App.)  57  S.  W.  919. 

It  is  proper  to  refuse  a  request  for  an 
instruction  that  a  railroad  employee  as- 
sumed the  risk  of  being  struck  by  a  cat- 
tle guard  along  defendant's  line  where 
he  had  reasonable  ground  to  believe  that 
they  were  constructed  so  near  the  track 
as  to  render  it  "possible"  for  him  to  be 
struck  thereby  when  on  the  ladder  of  a 
freight  car.  Such  assumption  is  in- 
ferable only  where  he  knew  that  it  was 
"probable"  that  he  would  be  so  struck. 
San  Antonio  d  A.  P.  R.  Go.  v.  Engel- 
horn  (1900)  24  Tex.  Civ.  App.  324,  62 
S.  W.  561,  65  S.  W.  68. 

'  Western  Coal  &  Min.  Co.  v.  Ingra- 
ham  (1885)  17  C.  C.  A.  71,  36  U.  S. 
App.  1,  70  Fed.  219;  Collins  v.  Green- 
field (1898)  172  Mass.  78,  51  N.  E.  454; 
Qsliander  v.  Lansing   (1897)   111  Mich. 


693,  70  N.  W.  332;  Pleflca  v.  Knapp- 
Stout  Lumter  Co.  (1897)  72  Mo.  App. 
309 ;  George  v.  Clark  ( 1898 )  29  0.  C.  A. 
374,  56  U.  S.  App.  505,  85  Fed.  608; 
Lilew  York  Biscuit  Go.  v.  Rouss  ( 1896 ) 
20  C.  C.  A.  555,  45  U.  S.  App.  45,  74 
Fed.  608;  Malone  v.  Eawley  (1873)  46 
Cal.  409 ;  Pittslurg  Bridge  Co.  v.  Walk- 
er (1897)  170  111.  5.50,  48  N.  E.  915; 
Kami  v.  Meyer  (1898)  88  Md.  541,  41 
Atl.  1065;  McMahon  v.  McHale  (1899) 
174  Mass.  320,  54  N.  E.  854;  Leonard  v. 
Minneapolis.  St.  P.  &  S.  S.  M.  R.  Co. 
(1890)  63  Minn.  489,  65  N.  W.  1084; 
Ueehan  v.  Judson  (1899)  43  App.  Div. 
46,  59  N.  Y.  Supp.  578;  Simmons  v. 
Peters  (1895)  85  Hun,  93,  32  N.  Y. 
Supp.  ffSO ;  Gomben  v.  Belleville  Stone 
Co.  (1896)  59  N.  J.  L.  226,  36  Atl.  473; 
Postal  Teleg.  Cable  Co.  v.  Coote  (1900; 
Tex.  Civ.  App.)  57  S.  W.  912. 

'■  The  servant's  nonassumption  of  ex- 
traordinary risks  has  been  declared  in 
asserting  his  prima  facie  right  to  re- 
cover for  accidents  caused  by  the  con- 
ditions indicated  by  the  subjoined  head- 
ings or  the  memoranda  of  facts  append- 
ed to  the  citations. 

(a)  Defective  track  on  railway. — • 
O'Donnell  v.  Allegheny  Valley  R.  Co. 
(1868)  59  Pa.  239,  98  Am.  Dec.  336; 
Viilson    V.    Louisiana   4    N,    W.    R.    Co, 
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principle  is  also  frequently  asserted  with  reference  to  accidents  result- 
ing from  improper  methods  of  carrying  on  the  business,  or  from  neg- 
ligence in  respect  to  the  use  and  management  of  the  instrumentalities 

(1893)    51   La.   Ann.    1133,   25   So.   961  Louinville.  N.  A.  &  G.  R.  Co.  v.  Wrighi 

(rocking  of  cars  due  to  excessive  speed  (1888)    115  Ind.  378,  394,  17  N.  E.  584 

threw  oflF  a  tie  ■which   caused  a  derail-  (overhead  bridge). 

ment)  ;   Taylor,   B.  &  H.  R.  Co.  v.  Tay-  (g)   Defective  fences  on  raihoay  trade. 

lor    (1890)    79   Tex.   104,   14  S.   VV.  918  — (Comijare  §§  72,  87,  ante).     Houston 

(defective   roadbed);    Clapp   v.    Minne-  &    T.    C.    B.    Co.   v.    Quill    (1900;    Tex. 

apolis  &  St.  L.  Ji.  Go.   (1880)   36  Minn.  Civ.    App.)    55    S.    W.    1126,   Judgment 

6,  29  N.  W.  340   (defective  roadbed  and  Affirmed  in    (1900)    93  Tex.   610,  57   S. 

switches)  ;    Hollenbeck    v.    Missouri    1'.  W.  948,  but  this  point  was  not  advert- 

B.  Go.   (1897)   141  Mo.  97,  38  S.  W.  723,  ed  to. 

<1:1  S.  W.  887    (uncovered  ditch  in  road-  (h)   Defective   rolling   stock   on   rail- 

bed)  ;     Davidson    v.    Southern    P.     Go.  ways. —  (Compare  §§   73,  74,  88,  ante). 

(1890)    44   Fed.    476    (defectively   eon-  Fancher  v.   'New  York,  L.  E.  &  W.  R. 

Btructed  ditch)  ;   San  Antonio  &   A.   P.  Go.  (1894)  75  Hun,  350,  27  N.  Y.  Supp. 

R.    Go.    V.    Williams    (1899;    Tex.    Civ.  02    (leaky  faucet  made   floor  of  engine 

App.)    52   S.  W.  89    (brakeman  tripped  slippery)  ;  Hollingstvofth  v.  Long  Island 

up  by  sliver  detached  from  rail);   Cur-  R.   Co.    (1895)    91   Hun,   641,   36  N.  Y. 

tis  V.   Chicago  &  N.  W.  R.  Go.    (1897)  Supp;  1126   (defective  brake)  ;  Goodrich 

95   Wis.   460,   70   N.   W.   665    (want  of  v.  Nciv  York  C.  d  H.  R.  R.  Go.    (1889) 

blocking.      See,   however,   §§   69,  c,  and  116  N.  Y.  398,  5  L.  E.  A.  750,  22  N.  E. 

264,    ante.).      See    also    §    270,   note    4,  397   (drawheads  did  not  meet) . 

ante.  A  brakeman  does  not,  as  a  matter  of 

(b)  Defective  bridges  on  railways. —  law,  assume  the  risk  of  coupling  a 
See  §  270,  note  4,  ante.  freight  car  equipped  with  link  and  pin 

(c)  Other  defective  structures  on  rail-  couplers  to  a  coach  equipped  with  a 
ways. — Great  Northern  R.  Go.  v.  Kas-  Miller  hook,  which  permits  the  coupling 
isohke  (1900)  43  C.  C.  A.  026,  104  Fed.  bars  to  slip  by  each  other,  leaving  a 
440  (fastening  of  apron  of  coal  chute)  ;  space  of  only  about  a  foot  between  the 
Pool  V.  Chicago,  M.  &  St.  P.  R.  Co.  ends  of  the  cars,  where  there  is  on  the 
(1881)  53  Wis.  657,  11  N.  W.  15  (de-  freight  car  a  bolt  projecting  several 
fective  method  oi  laying  planks  on  a  inches  from  the  end  of  the  car  and  be- 
crossing).  yond   the   nut,   and   he   is   not   familiar 

(d)  Unsafe  roof  of  railway  tunnel. —  with  the  construction  of  such  a  car  with 
Kearney  Electric  Co.  v.  Laughlin  (1895)  reference  to  the  bolt.  Thompson  v.  Mis- 
45  Neb!'  390,  63  N.  W.  941  (tunnel  was  souri  P.  R.  Co.  (1897)  51  Neb.  527,  71 
imperfectly  propped  and  caved  in).     A  N.  W.  61. 

servant  who  chooses  to  ride  upon  a  loco-  (i)    Unusual  combinations  of  certain 

motive  assumes  all  the  risks  peculiar  to  types    of    rolling    stock, — A    yard    em- 

that   situation ;    but  of   such   risks,   the  ployee  is  not  bound  at  his  peril  to  know 

danger  of  a  rock  falling  from  the  roof  of  a  danger  which  is  so  unusual  as  that 

of  a  tunnel  is  not  one.     Northern  P.  R.  of  coupling  a   pilot  bar  to   a   box   car. 

Go.  V.  Beaton    (1894)    12  C.  C.  A.  301,  Kerns  v.   Chicago,   M.  ,&  St.  P.   R.   Go. 

29  U.  S.  App.  88,  64  Fed.  563.  (1895)   94  Iowa,  121,  62  N.  W.  692. 

(e)  Dangerous  objects  near  railway  (j)  Defective  highways. — The  driver 
tracks. —  (Compare  §§  70,  86,  6,  arite) .  of  a  fire  engine  or  hose  cart  going  to  a 
Murphy  v.  Wabash  R.  Co.  (1893)  115  fire  does  not  assume  the  risks  from  ob- 
Mo.  HI,  21  S.  W.  862  (cattle-guard  structions  in  the  streets  negligently  al- 
fence)  ;  Bonner  v.  La  None  (1891)  80  lowed  there  bv  the  city.  Farley  v.  New 
Tex.  117,  15  S.  W.  803  (switch  stand)  ;  York  (1897)  "152  N.  Y.  222,  46  N.  E. 
Crandall  v.  New  York,  N.  H.  d  H.  R.  506,  Reversing  (1896)  9  App.  Div.  536, 
Co.    (1896)    19   R.   I.   594,   35   Atl.   307  41  N.  Y.  Supp.  622. 

(telegraph    pole    close    to    side   track)  ;  (k)    Defective    hoisting    appliances. — 

Pikesville,  R.  &  E.   C.  R.   Go.  v.  State  Thomas   v.   Ann  Arbor   R.    Co.    (1897) 

(1898)    88  Md.   563,  42  Atl.  214    (pole  114  Mich.  59,  72  N.  W.  40;  Mexican  C. 

exceptionally  near  track  of  street  rail-  R.   Co.  v.   Murray    (1900)    42   C.   C.   A. 

way).  334,  102  Fed.  264   (loop  of  track;  steel 

(f)  Dangerous  objects  above  ratlway  used  for  lifting  bridge  girders). 
track. —  (Compare   §§    71,   86,  c,  ante).  One  employed  to  wash  bottles  in  the 
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or  materials.^  As  regards  both  these  classes  of  cases,  it  is  evident 
that,  if  the  injury  is  not  traceable  to  an  act  or  omission  of  the  master 
himself,  tliere   is  always   a  preliminary  question  to  be  settled,  viz.j 


ba^joment  of  a  building,  no  part  of  whose 
duty  it  is  to  carrj'  anything  up  or  down 
stairs,  does  not,  as  a  matter  of  law,  as- 
sume the  risk  incident  to  the  running 
of  an  elevator,  although  he  understands 
how  to  use  it.  and  has  run  it  on  a  num- 
ber of  occasions.  Dallemand  v.  Saal- 
fehlt  (1808)  175  111.  310,  48  L.  R.  A. 
7.53,  .51  N.  E.  645,  Affirming  (1897)  73 
111.  App.   151. 

(1)  Want  of  proper  protection  against 
falling  bodies. — An  emploj'ee  in  the 
shaft  of  a  mine  engaged  in  removing  dirt 
does  not  assume  the  risk  of  working 
therein  after  the  removal  of  a  bulkhead 
from  under  a  column  of  dirt  75  feet 
long,  and  the  loosening  of  the  dirt  by 
running  water  through  it,  where  he  does 
not  know  of  the  removal  of  the  bulk- 
liead.  Mollie  Gibson  Consol.  Min.  & 
Mill.  Go.  V.  Sharp  (1894)  5  Colo.  App. 
321,  38  Pac.  850. 

(m)  Defective  structures.  —  William 
Graver  Tank  Works  v.  O'Donnell  (1900) 
01  111.  App.  524  (scafTold).  A  factory 
hand  hired  to  do  knitting,  who  is  in- 
jured by  the  fall  of  a  privj'  attached  in 
an  insecure  and  dangerous  manner  to 
the  wall  of  the  factory,  may  re(X)ver 
damages  from  his  employer.  Such  an 
injury  is  not  the  result  of  any  accident 
incident  to  the  eniplovment.  Ryan  v. 
Foicler  (1862)  24  N.'Y.  410,  82  Am. 
Dec.  315. 

(n)  Dangerous  openings  in  floors, 
etc. — Hogarth  v.  Pocasset  Mfg.  Go. 
(1897)  167  Mass.  22.5,  45  N.  E.  629; 
Maguire  v.  JAttle  (1898;  R.  I.)  5  New 
Eng.  Rep.  666,  13  Atl.  108;  Gummings 
V.  Collins  (1876)  61  Mo.  520;  Hoffman 
V.  Clough  (1889>  124  Pa.  505,  17  Atl. 
19;  Johnson  v.  Bruner  (1869)  61  Pa. 
58,  100  Am.  Dec.  613;  Pullman  Palace 
Ca.r  Go.  v.  Gonnell  (1897)  74  111.  App. 
447 ;  Mayhew  v.  SullivO/n  Min.  Go. 
(1884)  76  Me.  100  (pitfall  made  by  cut- 
ting a  ladder  hole  in  a  platform,  and 
leaving  it  without  light  or  railing)  ; 
Jamieson  v.  Russell  (1S92)  19  Sc.  Sess. 
Cas.  4th  Series,  898  (open  tank  not  cov- 
ered or  protected  by  a  light  as  it  usu- 
ally had  been) . 

(o)  Dangerous  conditions  in  mines. — 
Harder  &  U.  Goal  Min.  Go.  v.  Schmidt 
(1900)  43  C.  C.  A.  532,  104  Fed.  282 
(roof  fell). 

(p)  Defective  machinery. — Packer  v. 
Thomson-Uouston   Electrio    Cq.    (X900) 


175  Mass.  496,  56  N.  E.  704  (undercut 
machine  would  start  from  a  dead  stop)  ; 
Kann  v.  Ueyer  (1898)  88  Md.  541,  41 
Atl.  1065  (machinist,  while  repairing 
an  elevator,  was  injured  by  a  defectively 
constructed  piston  rod  of  an  adjoining 
elevator)  ;  Stager  v.  Troy  Laundry  Co. 
(1901)  38  Or.  480,  53  L.  R.  A.  459,  63 
Pac.  645  (improper  adjustment  of  guard 
rail  of  mangle)  ;  McGregor  v.  Reid,  M. 
d  Go.  (1899)  178  111.  464,  53  N.  E.  323, 
Reversing  (1898)  76  111.  App.  610  (ele- 
vator safety  device)  ;  Higgins  v.  Wil- 
liams (1896)  114  Cal.  176,  45  Pac.  1041 
(machine  for  hoisting  earth  from  a 
trench ) . 

(q)  Unfit  servants. —  (Compare  chap- 
ter XIII.).  Hall  V.  Bedford  Quarries  Go. 
(1901)  156  Ind.  460,  60  N.  E.  149  (com- 
plaint good  against  a,  demurrer  which 
alleges  an  injury  caused  by  incompeten- 
cy of  a  fellow  servant)  ;  Galveston,  H. 
d  S.  A.  R.  Go.  V.  Arispe  (1891)  81  Tex. 
517,  17  S.  W.  47;  United  States  Rolling 
Stock  Go.  V.  Wilder  (1886)  116  111.  100, 
5  N.  E.  92;  Postal  Teleg.  Cable  Co.  v. 
Goote  (1900;  Tex.  Civ.  App.)  57  S.  W. 
912. 

The  master  may  be  held  liable  where 
the  ordinary  dangers  of  operating  ma- 
chinery are  enhanced,  through  the  neg- 
ligence of  a  superintendent  who  is 
known  to  be  intemperate,  in  allowing 
an  intoxicated  workman  to  do  an  act 
which  must  obviously  cause  unnecessary 
danger  to  another  workman.  McPhce 
v.  Scully  (1895)  163  Mass.  216,  39  N. 
E.  1007.  In  one  case  the  court  rejected 
the  contention  that  an  employee  assumes 
the  risk  arising  out  of  the  negligence 
of  an  incompetent  coemployee  though  he 
is  ignorant  of  the  latter's  incompetency, 
if  it  is  apparent  that,  under  the  circum- 
stances, it  is  necessary  to  employ  an  in- 
experienced and  incompetent  employee 
for  the  work.  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Champion  (1894)  9  Ind.  App. 
5)0,  36  N.  E.  221,  Rehearing  Denied  in 
9  Ind.  App.  526,  37  N.  E.  21. 

( r )  Vicious  animals.  —  Cooper  v. 
Partner  Brewing  Co.  (1901)  112  Ga. 
894,  38  S.  E.  91. 

(s)  Breach  of  statutory  requirements. 
—Landgraf  v.  T'Luh  (1'901)  188  111.  484, 
59  N.  E.  501,  Reversing  (1899)  90  111. 
App.  134. 

'^  (a)  Movements  of  railway  cars. — 
liuebke  V,  Chicago,  M.  ik  St.  P.  R.  Co, 
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whether  the  employee  for  whose  negligence  it  is  sought  to  mate  him 
responsible  was  his  representative,  either  under  common-law  doctrines 
or  a  statute  in  force  in  the  jurisdiction  where  the  accident  occurred. 
See  chapters  xxvii-xxxii,  post. 

It  is  scarcely  necessary  to  point  out  that,  although  the  descriptive 


(1883)  59  Wis.  127,  48  Am.  Rep.  483, 
17  N.  W.  870  (car  repairer  held  not  to 
have  assumed  the  risk  of  the  want  of 
proper  precautions  for  protecting  him 
from  moving  ears)  ;  Felice  v.  New  York 
C.  d  E.  R.  R.  Co.  (1897)  14  App.  Div. 
345,  43  N.  Y.  Supp.  922  (action  held  to 
be  maintainable  for  injuries  received  by 
a  workman  in  a  tunnel  who  was  run 
over  by  an  engine  which  came  along  the 
track  unexpectedly  and  without  warn- 
ing). 

Assumption  of  the  risk  is  not  an 
available  defense  where  an  employee  of 
a  city,  employed  on  a  railroad  track 
which  was  in  a  rough  condition,  is  com- 
plaining of  an  injury  caused  by  run- 
ning a  train  at  an  unreasonable  speed 
over  a  switch,  and  then  bringing  it  to 
a  sudden  stop  (Coughlan  v.  Cambridge 
[189(5]  106  Mass.  268,  44  N.  E.  218); 
nor  where  a  railroad  employee  assisting 
in  loading  ■x)al  into  a  tender  was  in- 
jured by  the  negligence  of  the  engineer 
in  failing  to  take  the  necessary  precau- 
tions to  prevent  an  involuntary  move- 
ment of  the  engine,  the  result  being 
that  he  was  caught  between  the  top  of 
the  cab  and  the  coal  chute  ( Missouri, 
K.  &  T.  R.  Co.  V.  Felts  [1899;  Tex.  Civ. 
App.]  50  S.  W.  1031);  nor  where  a 
switchman  coupling  cars  was  injured  by 
their  being  jammed  together  while  he 
was  between  them  by  shoving'  other  cars 
against  them  {Missouri,  K.  &  T.  R.  Go. 
V.  Crane  [1896]  13  Tex.  Civ.  App.  426, 
35  S.  W.  797)  ;  nor  where  a  foreman 
commanded  a  servant  engaged  in  the 
work  of  getting  derailed  cars  on  the 
track,  to  hold  a  stick  against  one  of 
them  in  order  that  it  might  be  pushed 
by  a  train  backing  against  it,  and  not 
only  omitted  to  have  the  stick  placed 
in  the  proper  manner,  but  had  the  train 
backed  with  unnecessary  force  (Missou- 
ri, K.  &  T.  R.  Go.  V.  Hamilton  [1895; 
Tex.  Civ.  App.]  30  S.  W.  679). 

Even  if  a  railway  brakeman  can  be 
held  to  have  assumed  the  risk  of  injury 
from  a  dangerously  defective  condition 
of  the  trade,  on  account  of  his  knowl- 
edge of  the  defect,  he  cannot  be  said,  as 
matter  of  law,  to  have  assumed  the  ad- 
ditional risk  caused  by  running  over 
such  defective  track  at  an  unusual  and 


dangerous  rate  of  speed.  Lo/whorn  v. 
Millen  &  8.  R.  Co.  (1895)  97  Ga.  742, 
25  S.  E.  492. 

The  knowledge  of  a  brakeman  that  a 
fireman  was  handling  an  engine  will  not 
necessarily  prevent  him  from  recovering 
for  injuries  caused  by  the  negligent 
management  of  the  engine,  where  the 
brakeman  understood  that  the  fireman 
was  acting  under  the  supervision  of  the 
regular  engineer.  In  such  a,  case  the 
essential  question  is  whether  the  engi- 
neer was  exercising  due  care.  Leonard 
v.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Go. 
(189G)   63  Minn.  489,  65  N.  W.  1084. 

A  requested  instruction  that  a  brake- 
man  on  a  railroad  train  assumes  the 
risk  of  dangers  incident  to  the  speed  at 
which  a  train  may  run  is  properly 
modified  by  the  introduction  of  the  pro- 
viso, only  if  the  defendant  was  not  neg- 
ligent in  running  at  that  rate  of  speed. 
Connors  v.  Burlington,  C.  R.  <£  N.  R. 
Go.  (1888)  74  Iowa,  383,  37  N.  W.  966. 
(b)  Manner  of  placing  loads  on  rail- 
v:ay  cars. — Mexican  C.  R.  Co.  v.  Shean 
(1891;  Tex.)  18  S.  W.  151  (projecting 
load  on  railway  car)  ;  Hamilton  v.  Des 
Moines  Valley  R.  Co.  (1872)  36  Iowa, 
31  (usage  of  defendant  and  other  com- 
panies no  excuse  for  loading  cars  so 
that  load  projects)  ;  Groll  v.  Atchison, 
T.  &  8.  F.  R.  Co.  (1896)  57  Kan.  548, 
46  Pac.  9/2  (trackman  struck  by  piece 
of  coal  which  fell  from  an  overloaded 
tender  of  a  passing  train)  ;  Gulf,  G.  <& 
8.  F.  R.  Co.  V.  Wood  (1901;  Tex.  Civ. 
App.)  63  S.  W.  164  (similar  facts); 
Devore  v.  8t.  Louis  &  8.  F.  R.  Co. 
(1900)  86  Mo.  App.  429  (push  car  im- 
properly loaded  by  section  foreman). 
Whether  the  receivers  of  a  railroad  com- 
pany were  guilty  of  negligence  in  per- 
mitting coal  cars  to  be  so  loaded  with 
telephone  poles  that  insuflicient  space 
was  left  between  the  ends  of  the  poles 
and  a  box  car  to  which  the  cars  were  at- 
tached, and  in  placing  such  cars  in  a 
train  in  such  manner  as  would  probably 
render  it  necessary  to  detach  them  from 
the  train  and  couple  them  with  other 
ears  while  in  transit, —  is  for  the  jury. 
Georae  v.  Clark  (1898)  29  C.  C.  A.' 374, 
56  U.  S.  App.  505,  85  Fed.  608. 

(c)  Dangerous  mode  of  operating  ma- 
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epilliet  "extraordinary"  is  applicable,  as  a  mere  matter  of  verbal  defi- 
nition, to  any  risk  Avhich  is  uncommon  or  unusual,  whether  its  exist- 
ence does  or  does  not  charge  the  master  with  negligence,  the  fact  of 
rarity  may,  in  the  present  connection,  be  left  out  of  account  as  a  dif- 
ferentiating test,  except  in  so  far  as  it  tends  to  show  that  the  master 
^vas  culpable.  Apart  from  its  significance  in  this  regard,  evidence  of 
rarity  is  plainly  of  no  avail  to  a  servant  whose  right  of  action  is  de- 
pendent upon  his  proving  that  his  injury  wa^  caused  by  a  breach  of 
duty.     See  chapter  xviii.,  post. 

273.  Rationale  of  the  servant's  nonassumption  of  extraordinary 
risks. —  In  view  of  the  fact  that  the  doctrine  as  to  the  servant's  nonas- 
sumption of  extraordinary  risks  was  originally  introduced  into  the 
common  law  as  an  exception  to  a  principle  which  had  been  propound- 
ed as  a  universal  one,  it  may  be  said  that,  as  a  matter  of  ultimate  an- 


chinery. —  Eelfenstein  v.  Medart  (1896) 
136  Mo.  595,  36  S.  W.  863,  37  S.  W. 
829,  38  S.  W.  294  (grindstone  run  at 
dangerous  speed)  THaU  v.  Louisville,  N. 
A.  i  0.  R.  Go.  (1891)  129  Ind.  268,  28 
N.  E.  611  (servant  called  to  help  in  re- 
moving an  accumulation  of  driftwood 
which  was  endangering  a  bridge  was 
struck  by  a  rope  which  was  jerked  sud- 
denly by  the  engine  to  which  it  was  at- 
tached ) . 

(d)  Changed  position  of  instrumen- 
talities.— Fairiank  v.  Haentzsche  (1874) 
73  111.  236. 

(e)  Dangers  caused  by  the  fall  of 
heavy  ohjects. — Lihby,  McN.  &  L.  v. 
Scherman  (1893)  146  111.  553,  34  N.  E. 
801  (empty  barrel  was  left  at  the  bot- 
tom of  a  pile  of  full  barrels,  thus  weak- 
ening the  pile  and  causing  it  to  fall)  ; 
John  Spry  Lumber  Co.  v.  Buggan 
(1898)  80  111.  App.  394  (lumber  fell 
on  servant  while  passing  it). 

Where  it  is  not  customary  for  rocks 
to  be  rolled  from  a  tunnel  down  a  gulch 
in  which  another  tunnel  is  building  by 
the  same  company,  the  danger  from  a 
rock  negligently  rolled  down  such  gulch 
is  not  assumed  by  an  employee  working 
therein.  Uren  v.  Golden  Tunnel  Min. 
Go.    (1901)   24  Wash.  261,  64  Pac.  174. 

The  falling  of  a  post  standing  per- 
pendicularly on  a  plate  or  beam  at  the 
level  of  the  third  story  of  a  building, 
by  which  the  plaintiff's  intestate  was 
killed  while  grading  a  railroad  belong- 
ing to  the  owner  of  the  building,  is  not 
one  of  the  risks  incident  to  service  and 
assumed  by  him.  Mickee  v.  Walter  A. 
Vfood  Mowing  &  R.  Maoh.  Go.  (1893) 
70  Hun,  456,  24  N.  Y.  Supp.  501. 


(f)  Conditions  due  to  deposits  of  ice 
and  snow. —  McDermoit  v.  Iowa  Falls 
&  S.  C.  R.  Go.  (1891;  —  Iowa,  — )  47 
N.  W.  1037  (end  gate  of  car  lay  on  an 
incline  owing  to  an  accumulation  of  ice 
and  snow)  ;  Harding  v.  Railway  Trans- 
fer Go.  (1900)  90  Minn.  504,  83  N.  W. 
395    (ice  accumulates  on  steps). 

(g)  Use  of  explosives. —  An  employee 
in  a  quarry  does  not  assume  the  risk  of 
finding  unexploded  dynamite  in  the 
rocks  he  is  required  to  break.  Alton 
Lime  &  Cement  Co.  v.  Galvey  (1892)  47 
111.  App.  343. 

(h)  Bringing  heated  metals  into  con- 
tact with  water. —  Kirus  v.  Nichols 
Chemical  Co.  (1901)  59  App.  Div.  79, 
69  N.  Y.  Supp.  44  (explosion  of  hot 
slag  thrown  into  a  crack  which  had 
opened,  without  servant's  knowledge,  in 
marshy   ground ) . 

(i)  Improper  method  of  handling 
heavy  objects. —  Knight  v.  Overman 
Wheel  Go.  (1899)  174  Mass.  455,  54 
N.  E.  890  (dangerous  method  of  putting 
a  heavy  shaft  in  position). 

A  servant  does  not  assume  the  risk 
caused  by  the  failure  of  a  foreman  to 
adopt  reasonable  precautions  to  protect 
from  injury  a  servant  whom  he  requires 
to  assist  in  loading  ties  on  a  railway 
car  in  an  unusual  and  extra-hazardous 
manner.  Clayburgh  v.  Kansas  City,  Ft. 
8.  &  M.  R.  Go.  (1894)  56  Mo.  App.  630. 

( j )  Improper  method  of  excavating 
banks  of  earth,  etc. —  An  employee  as- 
sumes the  additional  risk  incident  to 
the  removal  of  an  embankment  by  un- 
dermining the  base  and  prying  or  blast- 
ing off  the  top,  over  that  involved  in 
taking  the  bank  down  from  the  top  (see 
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alysis,  that  doctrine  simply  embodies  the  opinion  of  the  courts  that  it 
is  more  conformable  to  justice  and  expediency  to  treat  the  extent  of 
the  master's  liability  as  a  question  to  be  determined  with  reference 
to  the  general  principle,  Culpa  tenet  audores  suos,  and  not  with  ref- 
erence to  the  theory  of  an  implied  agreement  to  undertake  every  risk 
incident  to  the  employment.  If  we  bear  in  mind  that  the  rationale 
of  this  implied  agreement  is  the  servant's  supposed  advertence  to  the 
possibility  of  being  injured  by  certain  perils  which  may  at  any  time 
eventuate  in  an  accident,  the  reasons  assigned  for  this  opinion  can 
scarcely  be  regarded  as  satisfactory.  Indeed,  they  set  in  a  striking 
light  the  logical  difficulties  in  which  the  courts  found  themselves  en- 
tangled when  they  set  out  to  establish  a  qualification  of  the  intolerably 
severe  doctrine  which  had  been  produced  by  taking  the  servant's  as- 
sumption of  risks,  instead  of  the  master's  obligation  to  provide  for  his 
servant's  safety,  as  the  basic  conception  of  this  department  of  the  law 
of  negligence. 

The  first  of  these  reasons  is  derived  from  the  simple  consideration 
that,  as  the  master  has  control  of  the  conditions  which  affect  the  serv- 
ant's safety,  he  is  the  party  who  ought  in  fairness  to  be  held  responsi- 
ble if  those  conditions  are  not  such  as  a  prudent  man  would  maintain 
under  the  circumstances.'      It  is  clear  that,  wheii  closely  scrutinized, 

§  269,  supra),  but  not  that  incident  to  work,  who  failed  to  warn  him  or  pro- 
the  failure  of  the  master  to  exercise  vide  any  means  of  escape.  Louisville 
reasonable  care  to  remove  the  overhang-  c£  2V.  R.  Co.  v.  Shivell  (1892)  13  Ky. 
ing  earth  as  the  excavation  proceeds.  L.  Rep.  902,  18  S.  W.  944. 
Bradley  v.  Chicago,  M.  &  St.  P.  B.  Go.  If  an  inexperienced  workman  who  is 
(1897)  138  Mo.  293,  39  S.  W.  763.  A  engaged  in  undermining  a  bank  of  earth 
person  ordered  to  work  in  excavating  continues  to  work  there  after  his  em- 
earth  from  an  embankment  which  is  ployer's  superintendent,  whose  duty  it 
from  the  nature  of  the  earth  peculiarly  is  to  watch  the  bank  and  to  warn  him 
liable  to  cave  off,  which  fact  he  does  of  the  danger  of  its  falling,  has  left 
not  know  although  it  is  known  to  his  the  place  with  the  intention  of  return- 
superior,  does  not  assume  the  risk  of  ing  soon,  and  the  workman  is  injured 
obeying  the  order,  so  as  to  prevent  a  before  his  return  by  the  falling  of  the 
recovery  for  his  death  by  the  falling  of  bank  upon  him,  it  cannot  be  ruled,  in 
the  earth.  Thompson  v.  Chicago,  M.  &  an  action  against  his  employer  for  the 
St.  P.  li.  Co.  (1883)  4  McCrary,  629,  injury,  that  he  assumed  the  risk  attend- 
14  Fed.  564.  ant  upon  the  superintendent's  absence, 
(k)  Failure  to  warn. — A  railway  com-  but  the  question  is  for  the  jury.  Lynch 
pany  is  liable  for  the  death  of  an  em-  v.  Allyn  (1893)  160  Mass.  248,  35  N.  E. 
ployee  who,  being  in  imminent  danger,  550. 

jumped  from  driftwood  which  he   with        ^  "The  servant  who  is  to  use  the  in- 

others  had  been  attempting  to  dislodge  strumentalities  provided  by  the  master 

from  against  the  false  works  and  pier  has  ordinarily  no  connection  with  their 

of  a  railway  bridge,   and  was  drowned  purchase  in  the  first  instance,  or  with 

while   endeavoring  to   swim   ashore,   al-  their    preservation    or    maintenance    in 

though  he  would  have  been  rescued  if  suitable  condition  after  they  have  been 

he  had  remained  where  he  was,  where  supplied    by    the    master."      Hough    v. 

the  danger  of  his  position  on  the  drift  Teosas  &  P.  R.  Co.  (1879)   100  U.  S.  213. 

was  not  seen  or  known  by  him,  but  was  25  L.  ed.  612. 
known    to    the    superintendent    of    the       "The  servant  has  no  general  control, 
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this  reason  is  nothing  but  a  judicial  declaration,  of  a  quasi-legislative 
nature,  that  the  servant's  appreciation  of  the  possibility  of  being  in- 
jured by  a  certain  occurrence,  although  it  is  conclusive  against  his 
right  to  recover  if  it  relates  to  some  kinds  of  risks,  shall  not  entail 


He  is  the  actor.  The  master  is  the  di- 
rector. The  one  commands,  the  other 
obeys.  The  servant  is  in  subordination. 
He  relies  on  the  judgment  of  the  master 
that  suitable  machinery  and  the  needed 
requirements  are  supplied.  He  has  not 
the  means  nor  the  opportunity  of  know- 
ing whether  those  furnished  may  be 
safe,  and  he  may  be  wanting  in  the  in- 
telligence required  for  the  proper  de- 
termination of  the  question.  His  serv- 
ice is  compulsory,  from  the  pressure  of 
want.  His  attention  is  exclusively  due 
to  the  peculiar  duties  incident  to  his 
branch  of  employment." 

"The  capital  of  the  master  furnishes 
the  means  of  his  employment.  His  will 
determines  the  place.  His  sagacity  di- 
rects, controls,  and  supervises  not  merely 
the  labor,  but  the  machinery  and  other 
instruments  and  appliances  by  which 
the  labor  is  performed.  The  superior  in- 
telligence and  determining  will  of  the 
master  demand  vigilance  on  his  part, 
that  his  servants  shall  neither  wantonly 
nor  negligently  be  exposed  to  needless 
and  unnecessary  peril."  Buzzell  v.  La- 
conia  Mfg.  Co.  (1861)  48  Me.  113,  77 
Am.  Dec.  212. 

"It  is  in  most  cases  impossible  that 
a  workman  can  judge  of  the  condition 
of  a  complex  and  dangerous  machine 
wielding  irresistible  mechanical  power, 
and,  if  he  could,  he  is  quite  incapable 
of  estimating  the  degree  of  risk  involved 
in  diflferent  conditions  of  the  machine ; 
but  the  master  may  be  able,  and  gen- 
erally is  able,  to  estimate  both.  The 
master,  again,  is  a  volunteer ;  the  work- 
man ordinarily  has  no  choice.  To  hold 
that  the  master  is  responsible  to  his 
workmen  for  no  absence  of  care,  however 
flagrant,  seems  to  me  in  the  highest  de- 
gree both  unjust  and  inconvenient." 
Byles,  J.,  in  Clarke  v.  Eolme  (1862) 
7  Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S. 
356,  8  Jur.  N.  S.  992,  10  Week.  Rep. 
405. 

See  also  Little  Rock  &  S.  F.  R.  Co.  v. 
Voss  (1892;  Ark.)   18  S.  W.  172. 

In  Harrison  v.  Central  R.  Co.  (1865) 
31  N.  J.  L.  293,  the  court  thus  disposed 
of  the  argument  that  the  servant  ac- 
cepted the  risk  in  question:  "The  first 
consideration  which  ni.turally  arises  on 
an   examination  of   this   proposition   is 


that  the  hazard  which,  it  is  insisted,  the 
servant  agreed  to  incur,  is  not,  so  far 
a.9  the  master  is  concerned,  one  neces- 
sarily inherent  in  the  business.  It  ap- 
pears but  just  and  fair  and  every  way 
reasonable  that  the  servant  should  agree 
to  take  upon  himself  the  usual  perils  of 
the  employment  and  over  which  the 
party  \^'hom  he  serves  has  no  control. 
He  knows  that  there  will  be  risk  from 
the  want  of  skill  or  from  the  inadvert- 
ence and  neglect  of  those  associated  with 
him  in  the  conduct  of  the  common  busi- 
ness; but  these  dangers  are  the  neces- 
sary, inseparable  concomitants  of  the 
employment;  a.nd  there  is,  certainly, 
every  appearance  of  justice  in  the  le- 
gal implication  that  as  to  injuries  aris- 
ing from  such  causes,  over  which  his 
employer  possesses  no  power,  and  for 
the  effects  of  whicn  he  is  not  morally 
responsible,  they  shall  be  borne  by  the 
servant.  B>it  upon  what  plausible  pre- 
tense can  it  be  said  that  the  servant  con- 
sents to  abide  the  consequences  of  his 
employer's  neglect?  The  misfeasances 
of  his  fellow  servants  are,  as  between 
himself  and  his  employer,  the  alienable 
incidents  of  the  thing  undertaken,  while 
it  would  be  hardly  admissible  for  a  mas- 
ter to  predicate  that  an  injury  to  the 
.servant,  arising  from  his  own  want  of 
care,  was  one  of  the  necessary  conse- 
quences of  the  servant's  employment. 
The  only  view  consistent  with  reason  is 
that  the  servant  undertakes  to  bear  the 
risks  naturally  attendant  on  the  busi- 
ness he  assumes;  and  both  sound  morals 
and  common  justice  forbid  the  master 
to  allege  that  one  of  those  risks  is  the 
probability  of  his  own  default.  Care- 
lessness which  worKs  an  injury  to  an- 
other is,  in  the  eye  of  the  law,  civil  mis- 
conduct; and  a  stipulation  that  a  party 
shall  have  the  privilege  of  committing 
such  misconduct  with  impunity  will  not 
be  incorporated  into  a  contract  by  in- 
tendment. Every  rational  implication 
is  opposed  to  the  existence  of  such  an 
understanding.  The  claim  to  such  ex- 
emption is  inconsistent  with  morality 
and  public  policy,  so  much  so,  indeed, 
that  it  might  be  somewhat  questionable 
whether,  if  such  contract  existed  in 
point  of  fact  and  by  express  stipula- 
tion, it  would  not  be,  on  that  account, 
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that  consequence  wliere  the  risk  is  due  to  the  master's  negligence.  In 
other  words,  the  element  of  anticipation,  when  such  a  risk  is  in  ques- 
tion, is  not  to  be  regarded  as  one  of  the  determinant  factors  of  the 
problem  to  be  solved.^ 

void.  The  facts  of  the  present  case  ex-  implies  from  the  connection  of  master 
hibit,  in  a  striking  point  of  view,  the    and  servant." 

exorbitance  of  the  proposition  claiming  ^  It  has  actually  been  argued,  though 
immunity  for  the  consequences  to  the  of  course  unsuccessfully,  in  several  cases, 
servant  of  the  master's  negligence.  The  that  the  servant's  knowledge  of  the  pos- 
demurrer  in  this  case  admits  that  the  sibility  or  the  likelihood  that  the  mas- 
servant  lost  his  life  by  reason  of  want  ter  or  some  employee  for  whose  acts  he 
of  care  in  the  master;  that  is,  thab  the  is  responsible  may  at  some  future  in- 
latter  was  guilty  of  the  commission  of  determinate  time  be  guilty  of  negligence 
a  grave  misdemeanor.  It  would  be  sin-  is  a  sufficient  basis  for  the  inference  that 
gular  indeed  if  the  law,  in  annexing  in-  he  impliedly  accepts  the  risk  of  an  in- 
cidents to  the  relationship  of  master  and  jury  from  such  negligence  whenever  it 
servant,  should  clothe  the  former  with  shall  actually  be  committed.  But  this 
the  privilege  to  commit  this  criminal  theory  has  been  rejected.  Little  Bock, 
act  so  far  as  the  private  rights  of  the  M.  R.  &  T.  R.  Co.  v.  Leverett  (1886) 
servant  are  concerned,  with  impunity.  48  Ark.  333,  346,  3  S.  W.  50 ;  Blanton 
If  the  rights  of  the  parties,  then,  are  v.  Bold  (1891)  109  Mo.  64,  18  S.  W. 
to  be  regulated  on  the  basis  of  a  con-  1149,  where  the  court  somewhat  unnec- 
tract,  in  my  opinion,  upon  the  plainest  essarily  supported  its  conclusion  by  ad- 
rules  of  law,  the  defendants  were  re-  verting  to  the  very  general  refusal  of 
sponsible  to  their  employee  for  all  dam-  the  American  courts  to  enforce  even  ex- 
age  which  was  the  product  of  their  own  press  contracts  exempting  a  master  from 
misconduct.  Nor  will  this  result,  as  it  liability  for  negligence  in  the  perform- 
eeems  to  me,  be  varied  if  we  consider  ance  of  his  personal  duties.  In  Luebke 
this  matter  on  the  broader  ground  of  v.  Chicago,  il.  &  St.  P.  R.  Co.  (1883) 
general  convenience  and  public  security.  59  Wis.  127,  48  Am.  Rep.  483,  17  N.  W. 
That  the  master  should  be  careful  in  870,  where  a  car  inspector  was  injured 
the  conduct  of  a  business  to  which  peril  by  cars  carelessly  driven  on  to  the  re- 
to  life  attaches  is  important,  not  only  pair  track,  counsel  for  defendant  took 
to  the  servant,  but,  in  an  equal  degree,  the  ground  that  the  plaintiff  accepted 
to  the  community  also.  It  is  of  public  the  chances  and  hazards  of  a  most  dan- 
interest,  therefore,  that  no  motive  to  the  gerous  service.  But  the  court  said :  "Is 
exercise  of  care  on  the  part  of  the  prin-  this  so?  When  a  ear  is  standing  still 
cipal  mover  of  such  business  should  be  and  disconnected  from  any  power  which 
taken  away  or  impaired ;  and  this  would  could  move  it,  and  in  a  place  where  there 
be  the  effect  of  declaring  him  irrespon-  was  not  the  remotest  reasonable  suspi- 
sible  for  his  negligence  to  his  employee,  cion  or  apprehension  that  it  would  be 
It  is  also  of  moment  that  those  who  moved  or  at  all  disturbed,  where  is  the 
are  employed  in  carrying  out  the  details  danger?  Tliere  would  be  nearly  the 
of  an  undertaking  which  is  at  all  haz-  same  danger  in  degree,  and  the  same  in 
ardous  should  have  an  interest  in  observ-  principle,  if  a  person  should  go  under  a 
ing  and  detecting  the  lapses  of  those  two-horse  wagon  in  a  farmer's  yard,  to 
at  the  head  of  such  business;  for  it  is,  repair  it,  without  any  apprehension  that 
in  most  cases,  impracticable  for  such  the  farmer  would  hitch  to  it  while  he 
subordinates  to  protect  themselves  was  so  under  it  and  draw  it  over  him. 
against  the  consequences  of  such  mis-  If  the  rule  is  to  be  established  that  any 
conduct  without,  at  the  same  time,  con-  railway  service  is  dangerous  because  all 
tributing  something  to  the  safety  of  the  employees  are  careless  and  negligent 
citizens  at  large.  The  interest  of  the  whose  duty  it  is  to  guard  him  from  in- 
servant  to  bring  to  light  the  neglects  and  jury,  then  there  is  no  railway  service 
omissions  of  duty  of  the  employer  should  which  is  not  dangerous,  and  the  em- 
be  coincident  with  that  of  the  commu-  ployee  takes  his  chances,  not  that  the 
nity.  All  considerations  of  welfare  to  particular  service  or  duty  is  dangerous 
the  public,  therefore,  seem  to  lead  to  the  in  itself,  but  that  it  will  be  made  so  by 
same  result  as  that  reached  by  an  ex-  the  habitual  negligence  of  everybody  who 
amination  of  the  contract  which  the  law   might  be  able,  by  his  negligence,  to  in- 
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This  way  of  slating  the  logical  situation  to  which  this  reason  con- 
ducts us  indicates  tliat  it  is,  for  dialectical  purposes,  practically  equiv- 
alent to  another  reason,  which  consists  merely  in  a  cat:egorical  deniai 
of  the  fact  that  the  servant  contemplates,  among  the  risks  of  his  em- 
ployment, the  possibility  that  he  may  be  injured  through  his  master's 


jure  him.  Under  the  effect  of  such  a, 
rule,  even  travelers  and  passengers  take 
the  chances  of  a  most  hazardous  and 
dangerous  method  of  travel,  and  cannot 
complain  if  they  are  injured  by  such 
negligence  as  is  the  normal  character- 
istic of  railway  service.  There  are 
some  presumptions  upon  which  anyone 
connected  with  the  railway  service, 
either  as  employee  or  passenger,  has  a 
right  to  rely.  They  are  ( 1 )  that  the 
company  has  provided  all  necessary  and 
proper  means  and  appliances  for  his  pro- 
tection; and  (2)  that  the  employees 
themselves  vnll  do  their  duty  in  such 
responsible  service.  In  this  view,  the 
business  of  repairing  this  car  by  the 
plaintiff,  by  going  under  it,  which  was 
necessary,  was  not  dangerous  service. 
The  car  would  not  move  over  him,  un- 
less moved  by  some  other  force  applied 
by  the  gross  negligence  of  someone  else. 
The  car  standing  still  and  disconnected 
was  not  dangerous  any  more  than  any 
other  inert  body,  and  it ,  was  perfectly 
safe  to  lie  down  under  its  wheels  if  nec- 
essary, as  it  could  do  no  harm.  The 
danger  of  this  service  consisted  in  the 
outrageous  carelessness  of  somebody  else 
in  the  management  of  the  trains  on  that 
track,  which  he  was  not  only  not  bound 
to  presume,  but  he  had  no  right  to  pre- 
sume or  expect." 

In  Minnesota  (a  state  in  which,  it 
should  be  remembered,  the  doctrine  of 
coserviee  has  been  abolished,  so  far  as 
railway  servants  are  concerned;  see 
chapter  xxxix.,  post)  we  find  the  court 
thus  discussing  the  contention  that 
plaintiir  voluntarily  assumed  all  the 
risks  resulting  from  the  negligence  of 
other  employees  of  the  company  in  vio- 
lating its  rules:  "The  line  of  argument 
advanced  in  support  of  this  position  is, 
in  substance,  that,  inasmuch  as  plain- 
tiff was  advised  by  certain  rules  that 
other  employees  might  violate  other 
rules,  and  obstruct  the  main  track  at  a 
forbidden  time,  and  that  rules  were 
adopted  in  view  of  such  a  contingency, 
so  that,  as  far  as  possible,  a  collision 
could  not  happen  without  a  concurrent 
violation  of  rules  by  two  sets  of  em- 
ployees, therefore  plaintiff  assumed  all 


the  risks  resulting  from  such  causes.  It 
is  a  plain  proposition  that  it  does  not 
require  any  rules  to  advise  a  person  that 
other  employees  of  the  master,  or  the 
master  himself,  may  be  guilty  of  acts 
of  negligence.  Common  experience  tells 
every  man  that  this  is  so.  Consequently, 
defendant's  proposition,  reduced  to  plain 
ferms.  is  that,  inasmuch  as  every  per- 
son who  enters  the  service  of  another 
knows  that  his  master  or  his  fellow  serv- 
ants, however  careful  ordinarily,  are  li- 
able tx)  commit  negligent  acts,  and  as  he 
voluntarily  enters  the  service  with 
knowledge  of  that  fact,  therefore  he  as- 
sumes aU  the  risks  liable  to  result  from 
such  causes.  To  state  such  a  proposi- 
tion is  to  refute  it.  While  it  Is  the  law 
that  a  person  assumes  all  the  open  and 
visible  risks  incident  to  the  employment 
in  which  he  engages,  and  of  which  he 
had  knowledge  when  he  entered  upon  his 
service,  yet  it  would  be  pressing  this 
principle  beyond  all  reason  or  authority 
to  attempt  to  carry  it  to  the  extent 
contended  for  by  the  defendant.  To  do 
so  would  be,  in  effect,  to  hold  that  the 
servant  assumes  all  risks,  known  or  un- 
known, which  could  possibly  result  from 
any  conceivable  future  act  of  negligence 
on  the  part  of  the  master."  Hall  v.  Chi- 
cago, B.  &  'N.  R.  Go.  (1891)  4B  Minn. 
439,  49  N.  W.  239. 

Yet,  if  the  element  of  contemplation 
alone  be  taken  into  account,  it  seems 
impossible  to  deny  that  the  theory 
which  has  been  rejected  in  these 
cases  is  one  from  which  there  is 
no  escape.  The  presumption  that  a 
master  will  do  his  duty,  and  the  pre- 
sumption that  a  fellow  servant  will  do 
his  duty,  are,  so  far  as  appears,  based 
upon  probabilities  of  precisely  the  same 
character,  and  are  equally  strong.  The 
courts,  indeed,  have  virtually  conceded 
the  necessity  of  adding  some  extrinsic 
consideration  which  shall  serve  as  a 
basis  for  differentiating  the  effects  of 
these  two  presumptions,  and  have  fallen 
back  upon  the  supposed  requirements  of 
public  policy  as  a  justification  for  deny- 
ing the  right  of  action  where  the  cause 
of  the  injury  is  a  fellow  servant's  negli- 
gence.    See  volume  il.,  chapter  xxvi. 
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negligence.'  The  conception  that  the  servant  is  not  supposed  to  look 
forward  to  or  take  into  account  the  contingency  that  he  may  he  in- 
jured by  a  breach  of  duty  on  the  master's  part  has  produced  a  form  of 
expression  wliich  is  very  frequently  found  in  the  reports, — viz.,  that 
a  servant  has  a  right  or  is  entitled  to  assume,  or  to  act  upon  the  as- 


'  "If  the  master  has,  by  his  own  per- 
sonal negligence  or  malfeasance,  en- 
hanced the  risk  to  which  the  servant  is 
exposed,  beyond  those  natural  risks  of 
the  employment  which  must  be  presumed 
to  have  been  in  contemplation  when  the 
employment  was  accepted, —  as,  for  in- 
stance, by  knowingly  employing  incom- 
petent servants,  or  supplying  defective 
machinery,  or  the  like, —  no  defense 
founded  on  this  principle  can  apply;  for 
the  servant  does  not,  as  an  implied  part 
of  his  contract,  take  upon  himself  any 
other  risks  than  those  naturally  inci- 
dent to  the  employment."  Blackburn, 
J.,  in  Morgan  v.  Vale  of  Neath  It.  Co. 
(1864)  5  Best  &  S.  570,  33  L.  J.  Q.  B. 
N.  S.  360,  Affirmed  in  L.  E.  1  Q.  B.  149, 

13  L.  T.  N.  S.  564,  14  Week.  Rep.  144, 
5  Best  &.  S.  736,  35  L.  J.  Q.  B.  N.  S.  23. 
Risks  which  are  not  assumed  are  those 
which  are  "not  contemplated  by  the 
servant."  Northern  P.  R.  Go.  v.  Jlamily 
(1894)    154  U.  S.   349,  38  L.  ed.   1009, 

14  Sup.  Ct.  Rep.  983;  Burke  v.  Ander- 
son (1895)  16  C.  C.  A.  442,  34  U.  S. 
App.  132,  69  Fed.  814.  In  a  leading 
Massachusetts  case,  the  court,  after  lay- 
ing down  the  rule  as  to  the  servant's 
assumption  of  ordinary  risks,  proceeded 
thus:  "But  it  is  otherwise  where  in- 
juries to  servants  or  workmen  happen 
by  reason  of  improper  and  defective  ma- 
chinery and  appliances  used  in  the  pros- 
ecution of  a,  work.  The  use  of  these 
they  could  not  foresee.  The  legal  im- 
plication is  that  the  employer  will  adopt 
suitable  instruments  and  means  with 
which  to  carry  on  his  business.  These 
he  can  provide  and  maintain  by  the  use 
of  siuitable  care  and  oversight;  and  if 
he  fails  to  do  so  he  is  guilty  of  a 
breach  of  duty  under  his  contract,  for 
the  consequences  ot  which  he  ought,  in 
justice  and  sound  reason,  to  be  respon- 
sible. Such  we  understand  to  be  the 
rule  of  law  and  the  principles  on  which 
it  is  founded,  as  now  fully  established 
by  authority."  Snow  v.  Housatonie  R. 
Co.  (1864)  8  Allen,  441,  85  Am.  Dec. 
720.  This  statement  of  principles  was 
adopted  as  correct  in  Gibson  v.  Pacific 
R.  Co.  (1870)  46  Mo.  163,  2  Am.  Rep. 
497. 

"When  a  person  is  employed  to  do  a 


dangerous  job  of  work  or  a  service  of 
any  kind,  he  assumes  all  the  perils  which 
belong  to  the  work  itself ;  and  he  must 
be  held  to  take  all  the  risks  which  grow 
out  of,  or  in  any  way  connected  with, 
or  pertain  to,  the  performance  of  the 
duties  he  has  assumed  to  discharge. 
Against  such  risks  and  accidents  he 
may,  and  he  must,  take  proper  precau- 
tions for  himself,  at  his  peril,  and  is 
his  own  insurer.  But  this  rule  does  not, 
and  should  not,  apply  to  accidents  or 
injuries  resulting  from  extrinsic  causes 
and  circumstances  which  cannot  be  fore- 
seen by  him,  and  which  by  the  exercise 
of  ordinary  care  and  caution  he  could 
not  anticipate  or  prevent."  Ryan  v. 
Fowler  (1862)  24  N.  Y.  410,  82  Am. 
Dec.  315. 

"Generally  and  ordinarily  the  master 
and  servant,  in  the  contract  of  employ- 
ment between  them,  do  not  contemplate 
extra  hazards,  .  .  .  and  hence  the 
law  does  not  imply,  in  the  absence  of 
express  stipulation  to  that  effect,  that 
the  contract  embraced  such  hazards." 
Porter  v.  Western  North  Carolina  R.  Co. 
(1887)   97  N.  C.  66,  2  S.  E.  581. 

Only  those  risks  are  assumed  which 
a  reasonably  prudent  and  careful  man 
would  not  expect  to  encounter  in  the 
usual  course  of  his  employment.  Kerns 
V.  Chicago,  il.  &  St.  P.  R.  Co.  (1895) 
94  Iowa,  121,  62  N.  W.  692  (instruc- 
tion using  these  words  approved ) . 

"No  reason  of  public  policy,  and  none 
to  be  deduced  from  the  contract  of  the 
parties,  can  be  suggested  which  should 
relieve  the  culpable  master  from  re- 
sponsibility. A  man  cannot  be  vmder- 
stood  as  contracting  to  take  upon  him- 
self risks  which  he  neither  knows  nor 
suspects  nor  has  reason  to  look  for;  and 
it  would  be  more  reasonable  to  imply  a 
contract  upon  the  part  of  the  master  not 
to  invite  the  servant  into  unknown  dan- 
gers, than  one  on  the  part  of  the  serv- 
ant to  run  the  risk  of  them.  But  the 
question  of  contract  may  be  put  entirely 
aside  from  the  case,  and  the  responsibil- 
ity of  the  master  may  be  planted  upon 
the  same  ground  which  would  render 
him  responsible  if  the  relation  had  not 
existed.  Whether  invited  upon  the 
premises  by  the  contract  of  service,  or 
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sumption,  that  the  master  has  exercised  and  will  exercise  proper  care. 
Sometiniorf  this  right  is  predicated  stibject  to  an  exception  in  cases 
in  which  the  servant  had  actual  or  constructive  knowledge  of  the  ab- 
normal danger  in  question.  Sometimes  its  existence  is  asserted  with- 
out any  such  qualification.  But  the  doctrine  enunciated  is  evidently 
intended  to  be  the  same,  whether  the  excepted  situation  is  explicitly 
mentioned  or  not.* 

by  the  calls  of  business,  or  by  direct  re-  son  of  any  other  individual,  and  is 
quest,  is  immaterial;  the  party  extend-  equally  accountable  for  an  injury  to  it." 
ing  the  invitation  owes  the  duty  to  the  In  a  Missouri  case,  "extraordinary 
party  accepting  it  to  see  that  at  least  perils  not  incident  to  the  employment" 
ordinary  care  and  prudence  are  exer-  are  defined  as  "perils  which  the  servant 
cised  to  protect  him  against  dangers  not  could  not  reasonably  anticipate."  Stef- 
within  his  knowledge  and  not  open  to  fen  v.  Mayer  ( 1888 )  96  Mo.  420,  9  S.  W. 
observation."     Diamond  State  Iron  Co.    030. 

v.  Giles  (1887)  7  Houst.  (Del.)  550,  11  In  ordinary  cases,  where  a  workman 
Atl.   189.  is  employed  to  do  a  dangerous  job,  or 

In  Little  Miami  R.  Co.  v.  Stevens  to  work  in  a  service  of  peril,  if  the 
(1851)  20  Ohio,  432,  it  was  argued  that,  danger  belongs  to  the  work  itself,  or  to 
when  a  party  contracts  to  peiform  serv-  the  service  in  which  he  engages,  he  will 
ices,  he  takes  into  account  the  dangers  be  held  to  all  the  risks  which  belong  to 
and  perils  incident  to  the  employment,  either;  but  when  there  is  no  danger  in 
and  receives  wages  accordingly.  Upon  the  work  or  service  in  itself,  and  the 
this  proposition  the  court  commented  as  peril  grows  out  of  extrinsic  causes  or 
follows:  "Take  this  for  granted,  and  circumstances  which  cannot  be  diseov- 
we  think  it  falls  far  short  of  sustaining  ered  by  the  use  of  ordinary  precaution 
the  main  proposition.  If  the  party  does  and  prudence,  the  employer  is  liable  pre- 
contract in  reference  to  the  perils  inci-  cisely  as  a  third  person,  if  the  loss  or 
dent  to  the  business,  he  will  only  be  pre-  injuiy  is  caused  by  his  neglect  or  want  of 
sumed  to  contract  in  reference  to  such  care.  Perry  y.  Marsh  (1854)  25  Ala.  659. 
as  necessarily  attend  it  when  conducted  The  rule  that,  prima  facie,  the 
with  ordinary  care  and  prudence.  So  servant  does  not  assume  any  risks  out- 
far  as  an  implied  contract  in  reference  side  the  scope  of  his  employment,  is  re- 
to  the  business  will  be  presumed,  it  will  ferred  to  the  conception  that  he  had  no 
be  on  the  hypothesis  that  the  business  is  reason  to  believe  that  he  would  be  re- 
to  be  properly  managed.  He  cannot  be  quired  to  encounter  them.  Northern 
presumed  to  have  contracted  in  refer-  Pacific  Coal  Co.  v.  Richmond  (1893)  7 
ence  to  injuries  inflicted  on  him  by  neg-  C.  C.  A.  485,  15  U.  S.  App.  262,  58  Fed. 
ligence, —  by  wrongful  acts.  An  express  756.  See  §  461,  post. 
stipulation  would  at  least  be  necessary  *  The  following  are  a  few  out  of  the 
to  make  it  a  part  of  the  contract.  The  numerous  cases  in  which  the  doctrine  is 
employer  has  paid  him  no  money  for  the  formulated :  Texas  &  P.  R.  Co.  v.  Archi- 
right  to  break  his  legs,  or,  as  in  this  iald  (1898)  170  U.  S.  665,  42  L.  ed. 
case,  to  empty  on  him  the  contents  of  a  1188,  18  Sup.  Ct.  Rep.  777;  Weiss  v. 
boiler  of  scalding  water.  It  was  not  Bethlehem  Iron  Co.  (1898)  31  C.  C.  A. 
the  expectation,  when  the  company  hired  363,  59  U.  S.  App.  627,  88  Fed.  23; 
Stevens,  that  the  two  trains  should  run  Jamieson  v.  Russell  (1892)  19  Sc.  Sess. 
by  dill'erent  cards  and  thus  come  in  col-  Cas.  4th  Series,  898;  Whitney  &  8.  Co. 
lision.  When  a  man  employs  another  to  v.  O'Rourke  (1898)  172  111.  177,  50  N. 
do  work  for  him,  each  incur  their  obli-  E.  242;  Alton  Paving,  Bldg.  &  Fire 
gations.  The  person  hired  is  bound  to  Bride  Co.  v.  Hudson  (1898)  176  111. 
perform  the  labor  according  to  the  agree-  270,  52  N.  E.  256;  Ford  v.  Fitchburg 
ment,  and  the  employer  is  hound  to  pay;  R.  Co.  (1872)  110  Mass.  240,  14  Am.  Rep. 
besides  that,  neither  party  has  parted  598 ;  Knight  v.  Overman  Wheel  Co. 
with  any  of  his  rights.  Tlie  employer  (1899)  174  Mass.  455,  54  N.  E.  890; 
has  no  more  control  over  the  person  he  Union  Stoclc-Yards  Co.  v.  Goodwin 
has  employed  outside  of  the  service  to  (1898)  57  Neb.  138,  77  N.  W.  357; 
be  rendered,  than  he  has  over  the  per-   O'Neill  v.   Chicago,  R.  I.   &  P.  R.   Co. 
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The  use  of  this  particular  terminology  in  such  a  connection  is,  to 
say  the  least,  somewhat  unfortunate,  as  it  brings  into  juxtaposition 
two  distinct  meanings  of  the  words  ''assume"  and  "assumption."  In 
enunciating  the  doctrine  under  this  form,  therefore,  it  appears  to  be 
decidedly  preferable  to  employ  the  words  "presume"  and  "presump- 
tion." 

A  third  reason  for  the  doctrine,  which  perhaps  scarcely  deserves  no- 
tice in  the  present  connection,  is  that  which  is  given  in  a  recent  case, 
in  which  it  was  declared  that  a  risk  which  results  from  the  master's 
negligence  is  not  assumed  because  it  is  not  a  natural  and  ordinary  in- 
cident of  the  servant's  work."^  What  is  thus  assigned  as  a  reason  is 
really,  in  a  logical  point  of  view,  nothing  more  than  a  statement  of 
the  doctrine  itself  in  another  form.     This  assertion  of  the  court  can 


(1901)  62  Neb.  358,  86  N.  W.  1098; 
Rummel  v.  Dilworth  (1889)  131  Pa. 
509,    19    Atl.    345;    Maguire    v.    Little 

(1887;  R.  I.)  13  Atl.  108;  Noyes  v. 
Smith  (1856)  28  Vt.  59;  Curtis  v.  Chi- 
cago <&  N.  W.  R.  Co.  (1897)  95  Wis. 
460,  70  N.  W.  665 ;  O'Brien  v.  Sullivan 

(1900)   195  Pa.  474,  46  Atl.  130. 

"The  duty  is  on  the  employer  to  fur- 
nish his  employees  reasonably  safe  appli- 
ances with  which  to  do  the  work  as- 
signed to  them.  It  is  also  his  duty  to 
know  what  appliances  are  suitable  and 
in  common  and  ordinary  use  for  the  pur- 
pose. The  employee  has  a  right  to  as- 
sume that  his  employer  will  intelligently 
and  faithfully  discharge  these  duties.  If 
the  work  in  which  he  engages  is  new  to 
him  he  should  be  instructed  in  it,  and 
if  he  is  not  acquainted  with  the  latent 
dangers  incident  to  it  they  should  be  ex- 
plained to  him,  that  he  may,  so  far  as 
consistent  with  a  proper  performance  of 
it,  avoid  them.  In  such  case  he  is  not 
presumed  to  know  whether  his  employer 
has  furnished  appliances  which  are  rea- 
sonably safe  and  in  ordinary  use,  and 
he  is  not  chargeable  with  an  assumption 
of  the  risks  involved  in  the  failure  to 
provide  them."  Bannon  v.  Lutz  ( 1893 ) 
158  Pa.  166,  27  Atl.  890. 

"The  servant  has  no  control  over  the 
matter.  He  acts  in  subordination.  He 
relies  wholly  on  the  judgment  of  the 
masters  that  suitable  machinery  and  the 
needed  requirements  are  supplied.  He 
has  not  the  means  nor  the  opportunity 
of  knowing  whether  those  furnished  may 
be  safe.  His  attention  is  exclusively 
due  to  the  peculiar  duties  incident  to 
his  branch  of  the  employment.  He  as- 
sumes the  risk,  more  or  less  bazardous, 


of  the  service  in  which  he  is  engaged ; 
but  he  has  a  right  to  presume  that  all 
proper  attention  shall  be  given  to  his 
safety,  and  that  he  shall  not  be  care- 
lessly and  neealessly  exposed  to  risks 
not  necessarily  resulting  from  his  oc- 
cupation, and  which  might  be  prevented 
by  ordinary  care  and  precaution  on  the 
part  of  his  employer."  Gibson  v.  Pacific 
R.  Co.  (1870)  46  Mo.  103,  2  Am.  Rep. 
497. 

"If,  however,  the  master  has  superior 
means  of  Knowing  whether  any  act  will 
be  attended  with  danger,  or  whether  it 
is  about  to  come  upon  the  servant,  tnen 
the  latter  has  a  right  to  rely  upon  the 
former's  guarding  against  it,  or  warn- 
ing him  of  it  in  time  to  escape  it." 
Louisville  &  N.  R.  Co.  v.  SMvell  (1892) 
13  Ky.  L.  Rep.  902,  18  S.  W.  944. 

In  a  Massachusetts  case.  Holmes,  J., 
speaks  of  unusual  dangers  to  which  an 
employee  who  has  not  taken  the  risk  of 
them  with  actual  knowledge  of  their 
existence  has  a  right  to  assume  that 
be  will  not  be  exposed  by  entering  an 
employment.  Ryan  v.  New  York,  N.  B. 
d  E.  R.  Co.  (1897)  169  Mass.  207,  47 
N.  E.  877. 

A  jury  is  properly  charged  that,  in 
the  absence  of  notice  of  the  defect  in 
question,  an  employee  has  a  right  to  as- 
sume, in  the  absence  of  evidence  that 
dangerous  machinery  or  appliances 
which  he  has  in  charge  are  defective, 
that  the  master  has  used  due  diligence 
to  keep  it  in  good  order  and  in  a  safe 
condition.  Delude  v.  St.  Paul  Cily  R. 
Co.    (1893)    55  Minn.  63,  56  N.  W.  461. 

'LoMdgraf  v.  Kuh  (1901)  188  111. 
484,  59  N.  E.  501. 
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only  be  regarded  as  correct  upon  the  hypothesis  that  the  words  "nat- 
ural and  ordinary  incident"  are  to  be  understood  in  the  technical  and 
arbitrary  sense  which  has  been  attached  to  them  as  a  result  of  the  op- 
eration of  the  doctrine.  In  no  other  sense  can  it  be  affirmed  that 
these  words  are  not  as  appropriate  a  description  of  risks  caused  by  the 
master's  negligence  as  they  are  of  risks  caused  by  a  fellow  servant's 
negligence,  or  any  other  of  the  risks  commonly  classed  as  ordinary. 

274.  Assumption  of  an  extraordinary  risk  inferred  from  knowledge 
thereof. —  The  doctrine  that  a  servant  who  has  no  knowledge,  actual 
or  constructive,  of  an  extraordinary  risk,  is  not  chargeable  with  its 
assumption  (see  §  271,  supra),  is  applied  in  every  jurisdiction  in 
which  the  principles  of  the  common  law  are  recognized.  The  logical 
converse  of  this  doctrine,  viz.,  that  a  servant  is  to  be  regarded  as  hav- 
ing assumed  any  extraordinary  risk  of  which  he  had  or  ought  to  have 
obtained,  knowledge,  before  his  injury  was  received,  was  also  applied 
universally  until  comparatively  recent  times  (see  §  280,  infra),  and 
is  still  the  prevailing  rule  of  law  in  the  United  States.-' 

^  The  following  list  cites  one  or  more  as  that  doctrine,  viz.,  the  theory,  that 
specimen  cases  decided  in  every  juris-  a  servant  who  goes  on  working  with  a 
diction  where  the  doctrine  has  been  ac-  full  comprehension  of  an  abnormal  peril 
tually  recognized.  It  should  be  ob-  may  be  declared,  as  matter  of  law,  to 
served  that,  in  some  of  the  American  be  guilty  of  negligence.  As  the  courts, 
courts,  it  has  been  entirely  or  partially  when  reviewing  the  evidence  in  the  cases 
rejected  in  favor  of  an  alternative  doc-  in  which  this  theory  has  been  applied, 
trine  which  will  be  treated  at  length  have  often  spoken  of  the  servant  as  bav- 
in chapter  xviii.,  post,  viz.,  that  evi-  ing  "assumed"  the  risk  in  question, 
dence  which  shows  that  the  servant  much  confusion  has  resulted.  See  chap- 
went  on  working  with  knowledge  of  an  ter  xviii.,  post,  where  the  writer  has 
abnormal  risk  which  supervened  after  made  some  criticisms  on  what  he  re- 
the  performance  of  the  contract  com-  gards  as  a  mischievous  perversion  of 
menced  merely  raises  for  the  jury  the  terminology. 

question  whether  he  was  guilty  of  neg-        United  Kingdom  and  British  Colonies. 

ligence  in  continuing  to  expose  himself  — -Priestly   v.   Fov;ler    (1837)    3   Mees. 

to   the   dangerous  conditions,   and   that  &  W.  1,  Murph.  &  H.  305,  1  Jur.  987; 

this  question  is  primarily  for  the  jury.  Dynen  v.  Leach   ( 1857 )    26  L.  J.  Exch. 

But  even  in  the  states  where  this  posi-  N.  S.  221;   Ogden  v.  Rummens   (1863) 

tion  has  been  taken,  the  ordinary  doc-  3   Fost.   &   F.    751 ;    Saxton  v.   Hatcks- 

trine  on  the  subject  can  scarcely  be  said  worth  (1872)  26  L.  T.  N.  S.  851;  Skipp 

to  have  been  at  any  time  wholly  extinct,  v.   Eastern    Counties   R.    Co.    (1853)    9 

and  some  of  the  most  recent  decisions  Exch.  223,  3  C.  L.  Rep.   185,  23  L.  J. 

of  the  supreme  court  of  Missouri,  which  gxch.  N.  S.  23;  Assop  v.  Yates   (1858) 

has  been  the  most  prominent  champion  g  Hurlst.  &  N.  768,  27  L.  J.  Exch.  N.  S. 

of  the  alterriative  doctrine,  seem  to  mdi-  ^^^     ^,„-^^  ^_  jj^^^^i  (18g2)   3  j^^^^_  & 

cate  that  the  latter  is  in  its  turn  being  j,_  338;  Potts  v.  Plunkett   (1859)   9  Ir. 

again     superseded.        (See     this     note,  ^     ^     ^^^     ^90;    MoGee    v.    Eglinton 

tt  should    also    be    observed    that    a  ^-.»  ^°-    (^!?3)    10  Sc.  Sess.  Cas.  4th 

large    number    of    decisions,    many    of  sevres,  ^55;  McTernan  Y.WhUe   (1890) 

them    rendered    by    courts    which    have  17  Sc.  Sess.  Cas.  4th  series   368  ;CncA- 

adopted   the   doctrine   of   a  contractual  ^on  v.  Keir   (1863)    1  Sc.  Sess.  Cas.  3d 

assumption  of  extraordinary  risks,  em-  series,  407;  Litton  v.  Thornton  (1881)  7 

body  a  theory  which,  so  far  as  the  serv-  Vict.  L.  Rep.    (L.)    4. 
ant's  right  of   action   is  concerned,  pro-        Federal    courts. —  Kohn    v.     McNtdta 

4uces  virtually   the   same   consequences  (1893)    147  U.  S.  238,  37  L.  ed.  150.  13 


274] 


ASSUMPTION  OF  KISKS, 


639 


The  effect  of  tte  operation  of  this  doctrine  with  reference  to  a  serv- 
ant's inability  to  maintain  an  action  may  be  formally  stated  thus: 

A  servant  who,  either  before  or  after  he  commences  the  perform- 
ance of  the  contract  of  employment,  has  ascertained,  or  ought,  in  tlie 
exercise  of  proper  care,  to  have  ascertained,  that  the  ordinary  hazards 


Sup.  Ct.  Eep.  298;  Valley  R.  Co.  v. 
Keega/n  (1898)  31  C.  C.  A.  255,  58  U. 
S.  App.  377,  87  Fed.  849;  Reed  v.  Stoclc- 
meyer  (1896)  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186;  McPeok  v.  Cen- 
tral Vermont  R.  Co.  (1897)  25  C.  C.  A. 
110,  50  U.  S.  App.  27,  79  Fed.  590. 

Alaiama. — Bridges  v.  Tennessee  Coal, 
I.  &  R.  Co.  (1895)  109  Ala.  287,  19  So. 
495;  Georgia  P.  R.  Co.  v.  Davis  (1890) 
92  Ala.  300,  9  So.  252;  Birmingham  R. 
d-  Electric  Co.  v.  Allen  (1892)  99  Ala. 
359,  20  h.  R.  A.  457,  13  So.  8.  There 
is  much  inaccuracy  in  the  use  of  the 
terras  "assumption  of  risks"  and  "con- 
tributory negligence"  in  this  state.  See 
chapter  xvm.,  post. 

Arkansas. —  Fordyce  v.  Lowman 
(1893)  57  Ark.  160,  20  S.  W.  1090;  St. 
Lovis,  I.  M.  &  S.  R.  Co.  v.  Davis  (1891) 
54  Ark.  389,  15  S.  W.  895;  Emma  Cot- 
ton Seed  Oil  Co.  v.  Hale  ( 1892 )  56  Ark. 
232,  19  S.  W.  600;  Little  Rock,  M.  li. 
&  T.  R.  Co.  V.  Leverett  (1880)  48  Ark. 
333,  3  S.  W.  50. 

California. —  Soirden  v.  Idaho  Quartz 
Min.  Co.  (1880)  55  Cal.  443;  Sweeney 
V.  Central  P.  R.  Go.  (1880)  57  Cal.  is'; 
Sanborn  v.  Madera  Flume  &  Trading  Co. 

(1886)  70  Cal.  261,  11  Pac.  710. 
Colorado. —  Burlington  <&  C.  R.  Co.  v. 

Liehe  (1892)  17  Colo.  280,  29  Pac.  175; 
Stiies  V.  Richie  (1896)  8  Colo.  App.  393, 
46  Pac.  694. 

Connecticut. —  Hayden  v.  Styiithville 
Mfg.  Co.   (1861)   29  Conn.  548. 

Delaware. —  ^\'illiams  v.  ^YaUon  &  W. 
Co.  (1892)  9  Houst.  (Del.)  322,  32  Atl. 
726 ;   Diamond   State  Iron   Co.  v.   Giles 

(1887)  7  Houst.  (Del.)  556,  11  Atl. 
189;  Foster  v.  Pusey  (1888)  8  Houst. 
(Del.)   168,  14  Atl.  545. 

District  of  Columbia. —  McDade  v. 
Washington  &  G.  R.  Co.  (1886)  5 
Mackey,   144. 

Florida. —  South  Florida  R.  Co.  v. 
Weese  (1893)   32  Fla.  212,  13  So.  436. 

Georgia. —  Gunn  v.  Willingham 
(1900)  111  Ga.  427,  36  S.  E.  804.  Pos- 
sibly Richmond  d-  D.  R.  Co.  v.  Mitchell 
(]S!)3)  i)2  Ga.  77,  18  S.  E.  290,  and 
Whailay  v.  Block  (1894)  95  Ga.  15,  21 
S.  E.  98.').  may  aiso  be  cited  as  embody- 
ing the  do:-tvine  of  as'i'.mipt'on  of  risks 
properly    so    called;    but    the    language 


used  is  rather  obscure,  and  these  deci- 
sions may  merely  furnish  an  instance  of 
the  confusion  of  that  doctrine  with  that 
which  infers  negligence  from  the  serv- 
ant's continued  exposure  of  himself  to 
an  abnormal  risk.  See  chapter  xxiii., 
post. 

Illinois. —  In  this  state  the  courts 
have  oscillated  between  the  doctrine  that 
the  knowledge  of  the  servant  bars  his 
action  on  the  ground  of  assumption  of 
the  risk,  and  the  doctrine  on  the  ground 
of  contributory  negligence.  Tlie  former 
doctrine  is  distinctly  recognized  in  the 
statement  that  the  servant  "had  been 
there  long  enough  to  become  familiar 
with  all  the  dangers  to  which  he  was  ex- 
posed, and  it  must  be  presumed  he  con- 
tracted with  reference  to  them,  taking 
upon  himself  all  responsibility."  Chi- 
cago &  N.  W.  R.  Co.  V.  Donahue  ( 1874 ) 
75  111.  106.  Otner  cases  in  which  the 
true  doctrine  of  assumption  of  risks 
seems  to  be  recognized  are  Simmons  v. 
Chicago  d  T.  R.  Co.  (1884)  110  ID.  340; 
Peoria,  D.  d  E.  R.  Co.  v.  Puckett 
(1893)  52  111.  App.  223;  Illinois  C.  R. 
Co.  V.  Swisher  (1893)  53  111.  App.  411. 
But  this  is  one  of  the  states  in  which 
the  phrase  "assumption  of  risks"  is  in- 
accurately used  to  express  the  concep- 
tion that  the  conduct  of  the  servant  was 
negligent,  and  possibly  the  two  last-cited 
oases  may  be  merely  illustrations  of  this 
confusion.  Other  eases  in  which  this 
inaccuracy  is  certainly  found  are  col- 
lected in  chapter  xviii.,  post. 

Indiana. —  Indianapolis  d  C.  R.  Co.  v. 
Love  (1858)  10  Ind.  556;  Indianapolis 
d  St.  L.  R.  Co.  V.  Watson  (1S87)  114 
Ind.  20,  15  N.  E.  824;  Louisville,  N.  A. 
d  C.  K.  Co.  V.  Sandford  (1888)  117 
Ind.  267,  19  N.  E.  770;  Rogers  v.  Ley- 
den  (1890)  127  Ind.  50,  26  N.  E.  210; 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Corps 
(1890)  124  Ind.  429,  8  L.  R.  A.  636,  24 
N.  E.  1046;  -Jenney  Electric  Light  d: 
P.  Co.  V.  Murphy  (1888)  115  Ind.  566, 
18  N.  E.  30;  Rictman  v.  Stolte  (1889) 
120  Ind.  314,  22  N.  E.  304;  Sheets  v. 
Chicago  d  I.  Coal  R.  Co.  (1894)  139 
Ind.   682,   39  N.  E.   154. 

Iowa. —  Lumley  v.  Caswell  (1877)  47 
Iowa,  1.^0;  Yoiill  V.  Sioux  Villi  d  P.  R. 
Co.  (1885)   6G  Iowa,  346,  23  X.  W.  736 j 
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of  his  environment  have  been  augmented  by  abnormal  conditions  pro- 
duced by  the  negligence  of  his  master  or  of  his  master's  representa- 
tive, and  has  accepted  or  continued  in  the  employment  without  mak- 
ing any  objection  and  without  receiving  any  promise  that  the  abnor- 
mal conditions  will  be  reanedied,  is  deemed,  as  a  matter  of  law,  to 

Wells  V.  Burlington,  C.  B.  &  N.  B.  Co.  Donahue   v.   ^yas'M)urn   &   M.   Mfg.   Co. 

(1881)    56    Iowa,    520,    9    N.    W.    36-1;  (1897)    169   Mass.   574,  48   N.   E.  842; 

Greenleaf  v.   Illinois  G.   B.   Go.    (1870)  Goldihioait  v.  Haverhill  d  O.  Street  R. 

29  Iowa,  14,  4  Am.  Rep.  181;  Kroy  v.  Go.    (1894)     160   Mass.    554,    36   N.   E. 

Chicago,  B.  I.  &  P.  R.   Co.    (1871)    32  486;     Feely    v.    Pearson    Cordage    Co. 

Iowa,  357;   Money  v.  Lower  Vein  Coal  (1894)    161   Mass.  426,   37   N.   E.   368; 

Co.   (1881)   55  Iowa,  671,  8  N.  W.  652:  Thain  v.  Old  Colony  R.  Go.   (1894)    161 

Perigo    v.    Chicago,   B.   I.   &   P.   B.    Go.  Mass.  353,  37  N.  E.  309 ;  Allen  v.  O.  W. 

(1879)     52    Iowa,    276,    3    N.    W.    43;  &  F.  Smith  Iron  Go.    (1894)    160  Mass. 

Pryce  v.   Chicago,   M.   &  St.   P.   B.   Co.  557,  36  N.  E.  581;  Sullivan  v.  Fitchburg 

(1897)    103  Iowa,  665,  72  N.  W.  780.  B.  Go.    (1894)    161  Mass.  125,  36  N.  E. 

Kansas.— St.  Louis,  Ft.  8.  &  W.  B.  751;   Fish  v.  Fitchburg  B.   Co.    (1893) 

Co.   V.   Irwin    (1887)    37   Kan.   701,    16  158   Mass.  238,   33  N.  E.   510;    Bell  v. 

Pac.   146;   Atchison,  T.  &  S.  F.  B.   Co.  New  Torlc,  N.  H.  &  E.  B.  Co.    (1897) 

V.   Schroeder    (1891)    47   Kan.    315,   27  168  Mass.  443,  47  N.  E.  118;  Daigle  v. 

Pac.   965;    McQueen  v.   Central  Branch  Lawrence   Mfg.    Go.    (1893)    159    Mass. 

Union  P.  R.  Co.   (1883)   30  Kan.  689,  1  378,   34  N.   E.   458. 

Pac.  139.  Michigan. —  Dunn  v.  Detroit  &  M.  B. 

Kentuclcy. —  Bogenschutz     v.      Smith  Go.    (1870)    20  Mich.    105,  4  Am.  Rep. 

(1886)   84  Kv.  330,  1  S.  W.  578;  Sulli-  304;   La  Pierre  v.   Chicago  &  0.  T.  B. 

van  V.   Louisville  Bridge  Co.    (1872)    9  Co.   (1894)   99  Mich.  212,  58  N.  W.  60; 

Bush,   81;    Chesapeake,   0.   &   S.   W.   R.  Breig  y.  Chicago  &  W.  M.  B.  Co.  (1893) 

Go.  V.  McDowell  (1894)   16  Ky.  L.  Rep.  98  Mich.   222,  57  N.  W.   118;   Eddy  v. 

1,  24  S.  W.  607;  Needham.  v.  Louisville  Aurora  Iron  Min.  Go.    (1890)    81  Mich. 

£  N.  B.   Co.    (1887)    85  Ky.  423,   3   S.  548,  46  N.  W.  17;  Bagon  v.  Toledo,  A. 

W.  797,  11  S.  W.  306;  Norton  v.  Louis-  A.  &N.  M.  B.  Co.   (1893)  97  Mich.  265, 

ville  &N.  B.  Co.   (1895)   16  Ky.  L.  Rep.  56    N.    W.     612;     Bichards    v.    Bough 

846,  30  S.  W.  599;  McGee  v.  Bell  (1897)  (1884)    53  Mich.  212,  18  N.  W.  785. 

19  Ky.  L.  Rep.  267,  39  S.  W.  823,  Re-  Minnesota. —  McLaren     v.     Williston 

versing   (1897)   38  S.  W.  702.  (1892)    48   Minn.   299,   51   N.  W.   373; 

Louisiana. —  Carey  v.   Sellers    (1889)  Smith  v.  Winona  d  8t.  P.  B.  Co.  (1889) 

41  La.  Ann.  500,  6  So.  813;  Satterly  v.  42  Minn.  87,  43  N.  W.  968;  Fleming  v. 

Morgan     (1883)     35    La.    Ann.     1166;  St.  Paul  &  D.  R.  Co.    (1880)   27  Minn. 

Smith   V.    Sellers    (1888)    40   La.   Ann.  114,  6  N.  W.  448;  Clark  v.  St.  Paul  & 

530,  4  So.  333;  Tillotson  v.  Texas  &  P.  8.  City  R.  Co.   (1881)   28  Minn.  128,  9 

R.   Go.    (1892)    44  La.  Ann.  95,   10  So.  N.  W.  581;  Bengston  v.  Chicago,  St.  P. 

400.  M.  &  0.  R.  Co.   (1891)  47  Minn.  486,  50 

Maine. —  Buzzell  v.  Lacmiia  Mfg.  Co.  N.   W.   531 ;    Russell  v.   Minneapolis  & 

(1861)    48  Me.   113,  77  Am.  Dee.   212;  St.  L.  B.  Co.    (1884)    32  Minn.  230,  20 

Mundle  v.  Hill  Mfg.  Go.   (1894)   86  Me.  N.  W.  147;  Ilungerford  v.  Chicago,  M. 

400,    30   Atl.    16;    Gonley   v.   American  &  St.  P.  B.  Co.  (1889)  41  Minn.  444,  43 

Exp.   Co.    (1895)    87   Me.   352,   32   Atl.  ]M.  W.   324;   8outa/r  v.  Minneapolis  In- 

965.  ternational  Electric  Co.  (1897)  68  Minn. 

Maryland. —  Pennsylvania    B.    Co.    v.  18,  70  N.  W.   796;   Anderson  v.   C.   N. 

Wa<!hter  (1883)   60  Md.  395;  Baltimore  Nelson  Lumber  Co.  (1896)  67  Minn.  79, 

&  P.  B.  Co.  V.  State  (1892)  75  Md.  152,  69  N.  W.  630;  Quick  v.  Minnesota  Iron 

23  Atl.  310;  Baltimore  &  0.  B.  Go.  v.  Go.   (1891)  47  Minn.  361,  50  N.  W.  244. 

State  (1874)   41  Md.  268;  Yates  v.  Mc-  Missouri. —  As  stated  above,  the  court 

Gullough  Iron  Go.    (1888)    69  Md.  370,  has  rendered  several  decisions  in  which 

16  Atl.  280;  Wood  v.  Beiges  (1896)  S3  the  doctrine,  as  usually  understood,  of 

Md.    257,   34   Atl.    872.  assumption  of  abnormal  risks,  is  repu- 

Massachusetts. —  Eatt  v.  Nay   (1887)  diated    (see  chapter  xviii.,  post).     But 

144  Mass.  187,  10  N.  E.  807 ;    Leary  v.  that   doctrine   is   unquestionably   recog- 

Bosion  &  A.  It.   Go.    (1885)    139  Mass.  nized  in  many  other  decisions.     See  Mc- 

580,   52   Am.   Rep.   733,   2   N.   E,    115;  Dermotf  v.   Hannibal  &   St.   J.   R.    Co, 
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have  assumed  the  risk  tlius  superadded,  and  to  have  waived  any  right 
which  he  might  otherwise  have  had  to  claim  an  indemnity  for  inju- 
ries resulting  from  the  existence  of  that  risk.  Tor  various  judicial 
statements  of  tlie  doctrine,  see  next  section. 

The  inability  of  the  servant  to  recover  being  a  peremptory  infer- 

(1885)  87  Mo.  285;  Price  v.  Hannibal  Young  v.  Irving  (1896)  5  App.  Div. 
d  St.  J.  R.  Co.  (1883)  77  Mo.  508;  499,  38  N.  Y.  Supp.  1089 ;  Can- v.  iVo?-rt 
Devitt  V.  Pacific  R.  Go.  (1872)  50  Mo.  Rirer  Constr.  Co.  (1888)  48  Hun,  266; 
302;  Rains  v.  Ht.  Louis,  I.  M.  &  S.  R.  Monarjhan  v.  JVew  York  C.  &  B.  R.  R. 
Co.  (1879)  71  Mo.  164,  36  Am.  Rep.  Co.  ('l887)  45  Hun,  113;  Hovrigan  v. 
459;  Spii-a  V.  Osage  Coal  &  ilin.  Co.  yew  York  C.  &  K.  R.  R.  Co.  (1896)  7 
(1885)  88  Mo.  68;  Steinhauser  v.  App.  Div.  377,  39  N.  Y.  Supp.  938. 
Hpraul  (1893)  114  Mo.  551,  21  S.  W.  Ohio.— Mad  River  &  h.  E.  R.  Co.  v. 
.->15,  859.  Aflirmed  in  (1895)  127  Mo.  Barber  (1856)  5  Ohio  St.  562,  67  Am. 
541,  27  L.  R.  A.  441,  28  S.  W.  620,  30  Dec.  312;  Lake  Shore  &  M.  8.  R.  Co.  v. 
S.  W.  102:  Epperson  v.  Postal  Teleg.  Knittnl  ri878)  33  Ohio  St.  468;  Lake 
Cable  Co.  (1899)  155  Mo.  346,  50  S.  W.  Shore  &  U.  S.  R.  Co.  v.  Fitspatrich 
795,  55  S.  W.  1050:  Xugent  v.  Jfauff-  (1877)  31  Ohio  St.  479;  Coal  &  ilin. 
man  Mill.  Co.  (1895)  131  Mo.  241,  33  Co.  v.  CliMj  (1894)  51  Ohio  St.  542, 
S.  W.  428 ;  Bridges  v.  St.  Louis,  I.  M.  sub  noni.  Consolidated  Coal  tS:  Min.  Co. 
&  S.  R.  Co.  (1879)  6  Mo.  App.  389;  v.  Floyd,  25  L.  R.  A.  848,  38  N.  E.  610. 
Dale  V.  )S7.  Louis,  K.  C.  &  N.  R.  Co.  Oklahoma. —  Chaddick  v.  Lindsay 
(1876)    63  Mo.  455.  (1897)   5  Okla.  616,  49  Pac.  940. 

Nebraska. —  Missouri  P.  R.  Co.  v.  Oregon. —  Roth  v.  Northern  Pacific 
Baxter  (1894)  42  Neb.  793,  60  N.  W.  Lumbering  Co.  (1889)  18  Or.  205,  22 
1044;  Malm  v.  Thelin  (1896)  47  Neb.  Pac.  842;  Brown  v.  Oregon  Lumber  Co. 
686,  66  N.  W.  650;  Dehning  v.  Detroit  (1893)  24  Or.  315,  33  Pac.  557;  Stone 
Bridge  <&  Iron  Works  (1895)  46  Neb.  v.  Oreqon  City  Mfg.  Go.  (1870)  4  Or. 
556,  05  N.  W.  186;  Chicago,  B.  &  Q.  R.  52;  Stager  v.  Troy  Laundry  Go.  (1901) 
Co.  V.  McQinnis  (1896)  49  Neb.  649,  68  38  Or.  480,  53  L.  R.  A.  459,  63  Pac. 
N.    W.    1057;    Kearney    Electric    Go.    v.    645. 

Laughlin  (1895)  45  Neb.  390,  63  N.  W.  Pennsylvania. —  Brossman  v.  Lehigh 
041.  Valley  R.   Co.    (1886)    113  Pa.  490,   57 

Nero  Hampshire. —  Foss  v.  Baker  Am.  Rep.  479,  6  Atl.  226;  Bai-kdoll  v. 
(1882)  62  N.  H.  247;  Leazotte  v.  Bos-  Pennsylvania  R.  Go.  (1888;  Pa.)  21 
ton  d  .1/.  R.  Co.  (1899)  70  N.  H.  5,  45  W.  N.  C.  281,  13  Atl.  82;  Beitienmiller 
.\tl.  1084;  Bancroft  v.  Boston  &  M.  R.  v.  Bergner  &  E.  Brewing  Co.  (1888; 
Co.   (1893)   67  N.  H.  466,  30  Atl.  409.        Pa.)    11   Cent.   Rep.   639,   12  Atl.   599; 

A'op  Jersey. —  Western  U.  Teleg.  Go.  Wannamaker  v.  Burke  (1886)  111  Pa. 
V.  McMiillen'  (\^<io)  58  N.  J.  L.  155,  32  423,  2  Atl.  500;  Kennedy  v.  Pennsyl- 
L.  R.  A.  351,  33  Atl.  384;  Conway  v.  vania  R.  Co.  (1889)  1  Monaghan,  271, 
Furst  (1895)  57  N.  .T.  L.  645,  32  Atl.  17  Atl.  7;  Bemisch  v.  Roberts  (1891) 
?,'&{) ;  Foley  V.  Jersey  ('it ij  Electric  Light  143  Pa.  1,  21  Atl.  998;  Green  &  G. 
Go.   (1892)   .54  N.  J.  L.  411,  24  Atl.  487.   Street  Pass.  R.  Co.  v.  Bresmer    (1881) 

Ncio  York. —  Wright  v.  New  York  G.  97  Pa.  103;  Diehl  v.  Lehigh  Iron  Go. 
R.  Go.  (1862)  25  N.  Y.  562:  Anthony  (1891)  140  Pa.  487,  21  Atl.  430;  Rum- 
V.  krcret  (1887)  105  N.  Y.  591,  12  N.  sey  v.  Delaware.  L.  &  W.  R.  Go.  (1892; 
K.  561;  Kaare  v.  Troy  Steel  &  I.  Go.  151  Pa.  74,  25  Atl.  37;  Kelly  v.  Balti- 
(1893)  139  N.  Y.  369,  34  N.  E.  901;  m.ore  &  0.  R.  Go.  (1887;  Pa.)  10  Cent. 
Gibson  V.  Urie  R.  Co.  (1875)  63  N.  Y.  Rep.  56,  11  Atl.  659.  A  good  deal  of 
449,   20   Am.   Rep.   552;    Croirn  v.    Orr   the  verbal  confusion  between  assumption 

(1893)  140  N.  V.  450,  35  N.  E.  648;  of  risks  and  contributory  negligence  is 
Powers  V.  Xcic  York,  L.  E.  £  W.  R.  Co.  apparent  in  the  decisions  in  this  state 
(1885)  98  N.  Y.  274;  Freeman  v.  Glens  which  rely  on  the  latter  defense.  See 
Falls   Paper   Mill   Co.    (1893)    70   Hun,   chapter   xviii.,   infra. 

530,   24   N.    Y.    Supp.    403,   Affirmed   in  Rhode  Island. —  McOrath  v.  Neiu  York 

(1894)  142  N.  Y.  6,39,  37  N.  E.  567;  <f-  N.  E.  R.  Go.  (1884)  14  R.  I.  .358 
Knisley  v.  I'rutt  (1896)  148  N.  Y.  372,  (1885)  15  R.  I.  95,  22  Atl.  927;  Gaff- 
32   L.    R.    A.    367,    42    N.    E.    980;    De  ncy  Y.  New  York  £  N.  E.  R.  Go.  (1887) 

Vol.  I.  M.  &  S.— 41. 
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ence  of  law  when  it  once  appears  that,  he  understood  the  work,  it  fol- 
lows that  a  declaration  Avhich  shows  on  its  face  that  the  servant  knew 

of  the  extraordinary  risk,  and  yet  went  on  working,  is  demurrable.* 

Nor  will  a  general  verdict  lor  the  servant  he  allowed  to  stand  where 
it  is  specially  found  that  he  was  aware  of  the  abnormal  conditions  and 
the  danger  created  by  them.* 

15  R.  I.  456,  7  Atl.  284;  Kelley  v.  Silver  (1894)  90  Va.  621,  19  S.  E.  166;  Rich- 
Spring  Bleaching  <6  Dyeing  Co.  (1878)  mond  &  D.  R.  Co.  v.  Risdon  (1891)  87 
12  R.  I.  112,  34  Am.  Rep.  615;  Whipple  Va.  335,  12  S.  E.  786;  McDonald  v.  Nor- 
V.  New  York,  N.  H.  d  B.  R.  Go.  (1896)  folk  &  W.  R.  Co.  (1897)  95  Va.  98, 
19  R.  I.  587,  35  Atl.  305 ;  Grandall  v.  27  S.  E.  821.  In  Richmond  &  D.  R.  Co. 
Nevy  York,  N.  H.  &  H.  R.  Co.  (1896)  v.  Norment  (1887)  84  Va.  172,  4  S.  E. 
19  R.  I.  594,  35  Atl.  307.  211,  the  doctrine  of  the  assumption  of 

Tennessee. —  East  Tennessee,  V.  &  G.  known    risks,   as   an   inference   of   law, 

R.  Co.  V.  Duffield  (1883)    12  Lea,  63,  47  seems  to  be  rejected;  but  possibly  this 

Am.  Rep.  319.  is  one  of  several  decisions  by  this  court 

Texas. —  Galveston,  H.  cC-  S.  A.  R.  Co.  in  which  assumption  of  risks  and  con- 

V.    Garrett    (1889)    73   Tex.   262,   13   S.  tributory  negligence  are  confused. 

W.  62;  Gulf,  C.  &  8.  F.  R.  Co.  v.  Brent'  Washington. —  Jennings  v.  Tacoma  R. 

ford  (1891)  79  Tex.  619,  15  S.  W.  561;  d   Motor   Co.    (1893)    7   Wash.   275,   34 

Nix  V.  Texas  P.  R.  Co.   (1891)   82  Tex.  Pac.  937;  Bullivant  v.  Spokane   (1896) 

473,  18  S.  W.  571;  Houston  &  T.  C.  R.  14  Wash.  577,  45  Pac.  42;  Week  v.  Fre- 

Co.  V.  Myers   (1881)   55  Tex.  110;  Mis-  mont  Mill  Co.    (1892)    3  Wash.  629,  29 

souri   P.   R.   Go.   v.   Somers    (1890)    78  Pac.  215. 

Tex.  43t),  14  S.  W.  779 ;  Texas  &  P.  R.  West  Virginia. —  Williamson  v.  New- 
Go.  V.  F7-ench  (1893)  86  Tex.  99,  23  S.  port  Neus  d  M.  Valley  Go.  (1891)  34 
W.  642;  Texas  d  N.  0.  R.  Co.  v.  Conroy  W.  Va.  657,  12  L.  R.  A.  297,  12  S.  E. 
(1892)  83  Tex.  216,  18  S.  W.  609;  824;  Woodell  v.  West  Virginia  Improv. 
Texas  &  P.  R.  Co.  v.  Bradford  (1886)  Co.  (1893)  38  W.  Va.  23, 'l7  S.  E.  386; 
66  Tex.  732,  59  Am.  Rep.  739,  2  S.  W.  Steimrt  v.  Ohio  River  R.  Go.  (1895) 
595 ;  Houston  d  T.  G.  R.  Go.  v.  Barrager  40  W.  Va.  188,  20  S.  E.  922 ;  Riley  v. 
(1890;  Tex.)  14  S.  W.  242;  Mexican  C.  West  Virginia  C.  d  P.  R.  Co.  (1885) 
R.  Go.  V.  Shean  (1891;  Tex.)  18  S.  W.  27  W.  Va.  146;  Massie  v.  Peel  Splint 
151.  Goal  Co.    (1896)    41  W.  Va.  620,  24  S. 

Utah. —  A  servant  in  this  state  is  de-  E.  644;  Berns  v.   Gaston  Gas  Coal  Go. 

clared  to  be  unable  to  recover  if  he  con-  (1885)  27  W.  Va.  285,  55  Am.  Rep.  304. 

tinues  work  with  knowledge  of  an  ex-  Wisconsin. —  Peffer  v.   Cutler    (1892) 

traordinary   risk.      M'Gharles    v.    Horn  83  Wis.  281,  53  N.  W.  508;  Schulte  v. 

Silver  Min.  d  Smelting  Go.    (1894)    10  Chicago  d  N.  W.  R.  Co.  (1887)   67  Wis. 

Utah,  470,  37  Pac.  733;  Reese  v.  Morgan  616,  58  Am.  Rep.  881,  31  N.  W.   321; 

Silver  Min.  Go.  (1899)   17  Utah,  489,  54  Siceet  v.  Ohio  Coal  Co.   (1890)   78  Wis. 

Pac.    759.      But   it   is   not   quite   clear  127,   9   L.   R.   A.    861,   47   N.   W.    182; 

whether  the  court  really  intends  to  rely  Luehke  v.  Berlin  Mach.  Works    (1894) 

on  the  theory  of  an  assumption  of  the  88   Wis.   442,   60   N.   W.   711.     In   this 

risk,  or  of  contributory  negligence.     In  state,  assumption  of  risks  is  frequently 

Fritz  V.  Salt  Lake  d  0.  Gas  d  E.  L.  Go.  confounded  with  contributory  negligence. 

(1899)    18   Utah,  493,   56  Pac.   90,  the  See  chapter  xvni.,  infra. 

phrase  "assumption  of  risks"  is  used;  ^  McGee  v.  Eglinton  Iron  Co.    (1883) 

but  the  risk  in  that  case  seems  to  be  an  10   Sc.   Sess.   Cas.  4th  series,  955;    Mc- 

ordinary  one.    See  §  265,  note  1,  subd.  p.  Teernan  v.  White    (1890)    17   Sc.   Sess. 

Vermont. —  Carhine  v.   Bennington  d  Cas.  4th  series,  368. 

R.  R.   Co.    (1889)    61   Vt.   348,   17   Atl.  'Chicago,  B.  d  Q.  R.  Co.  v.  McGinnis 

in-,  Dumas  V.  Stone  (1893)  65  Vt.  442,  (1896)    49   Neb.   649,   68   N.  W.    1057; 

25  Atl.  1097;  Latremouille  v.  Benning-  Lake  Shore  &  M.  S.  R.  Co.  v.  McCor- 

ton  d  R.  R.  Co.   (1891)   63  Vt.  336,  22  mick  (1881)  74  Ind.  440;  Lynch  v.  Ghi- 

Atl.  656.  oago,  St.  L.  d  P.  R.  Co.    (1894)    8  Ind. 

Virginia. — •  Claris  v.   Richmond  d   D.  App.  516,  36  N.  E.  44.  It  has,  however, 

R.  Co.   (1884)   78  Va.  709,  49  Am.  Rep.  been  held  erroneous  to  override  a  gen- 

394;  Chesapeake  &  0.  R.  Co.  v.  Hufner  eral  verdict  for  the  plaintiff,  merely  on 
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The  extent  to  -which  the  defense  of  assumption  of  risks  is  a  bar  to 
an  action  where  the  negligence  consists  in  the  breach  of  a  statutory 
duty  is  discussed  in  chapter  xxxv.,  post. 

274a.  Judicial  statements  of  this  doctrine. —  This  doctrine  has  prob- 
ably been  enunciated  more  frequently  by  courts  than  any  other  in 
the  law  of  employers'  liability,  not  excepting  that  which  relates  to  the 
defense  of  coservice,  and  many  pages  might  be  filled  Avith  statements 
illustrative  of  the  variations  of  phraseology  which  have  resulted  from 
considering  it  iinder  different  aspects  and  from  different  points  of 
view.  Of  these  statements  the  passages  quoted  below  will  serve  as 
sufiiciently  representative  specimens. 

"When  a  servant  enters  on  an  employment,  from  its  nature  neces- 
sarily hazardous,  he  accepts  the  service  subject  to  the  risks  incidental 
to  it;  or  if  he  thinks  proper  to  accept  an  employment  on  machinery 
defective  from  its  construction  or  from  the  want  of  proper  repair,  and 
with  knowledge  of  the  facts  enters  on  the  service,  the  master  cannot 
be  held  liable  for  injury  to  the  servant  within  the  scope  of  the  danger 
which  both  the  contracting  parties  contemplated  as  incidental  to  the 
employment."' 

"Before  the  employers'  liability  act  there  was  this  condition  in  the 
contract  of  hiring,  that  if  there  was  a  defect  in  the  premises  or  ma- 
chinery which  was  open  and  palpable,  whether  the  servant  actually 
knew  it  or  not,  he  accepted  the  employment  subject  to  the  risk."^ 

"A  servant  cannot  continue  to  use  a  machine  which  he  knows  to  be 
dangerous,  at  the  risk  of  his  employer."^ 

"If  a  servant,  in  the  face  of  a  manifest  danger,  chooses  to  go  on 
■with  his  work,  he  does  so  at  his  own  risk,  and  not  at  the  risk  of  his 
master."* 

"If  the  employee  knew  of  the  defect  in  the  machinery  from  which 
the  injury  happened,  and  yet  remained  in  the  service  and  continued 
to  use  the  machinery  without  gi\'ing  any  notice  thereof  to  the  em- 
ployer, he  must  be  deemed  to  have  assumed  the  risk  of  all  danger  rea- 

a  special  finding  that  he  was  old  and  -Yarmouth  v.  France  (1887)  L.  R.  19 
experienced  enough  to  know  the  nature  Q.  B.  Div.  647,  36  Week.  Rep.  281,  57 
of  his  employment  and  the  working  of  L.  J.  Q.  B.  N.  S.  7,  per  Lord  Esher. 
the  macliine,  there  being  no  finding  that  '  Dvnen  v.  Leach  ( 1857 )  26  L.  J. 
he  knew  or  ought  to  have  known  of  the  Exch.  N.  S.  221,  per  Pollock,  C.  B. 
defect  which  caused  the  injury.  Quaid  *  Crichion  v.  Keir  (1863)  1  Sc.  Sess. 
V.   Cornwall    (1878)    13  Bush,  601.  Cas.   3d  Series,  407,  per  Inglis,  J.    (all 

'  Cockburn,     Ch.     J.,     in     Clarke     v.   the  judges  concurred).     Compare   Lord' 
Holmes   (1862)    7  Hurlst.  &  N.  937,  31    Shand's  language  in  McOee  v.  Eglinton 
L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992,   Iron   Co.    (1883)    10  Sc.  Sess.  Cas.  4th 
10  Week.  Rep.  405,  quoted  with  appioval   series,  955. 
in  Gibson  v.  Erie  R.  Co.    (1875)    63  N. 
Y.  449,  20  Am.  Rep.  552. 
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sonably  to  be  apprehended  from  such  use,  and  is  entitled  to  no  rcov- 
ery."^ 

"An  employee  having  knowledge  cannot  claim  indemnity  except 
under  particular  circumstances.  He  is  not  secretly  or  involuntarily 
exposed,  and  likewise  is  paid  for  the  exact  position  and  hazard  he  as- 
sumes."® 

"Though  it  is  a  part  of  the  implied  contract  between  master  and 
servant  (where  there  is  only  an  implied  contract)  that  the  master  shall 
provide  suitable  instruments  for  the  servant  with  which  to  do  his 
work,  and  a  suitable  place  where,  when  exercising  due  care  himself, 
he  may  perform  it  with  safety,  or  subject  only  to  such  hazards  as  are 
necessarily  incident  to  the  biisiness,  yet  it  is  in  the  power  of  the  seiw- 
ant  to  dispense  with  this  obligation.  When  he  assents,  therefore,  to 
occupy  the  place  prepared  for  him,  and  incur  the  dangers  to  which  he 
will  be  exposed  thereby,  having  suihcient  intelligence  and  knowledge 
to  enable  him  to  comprehend  them,  it  is  not  a  question  whether  such 
place  might,  with  reasonable  care  and  by  a  reasonable  expense,  have 
been  made  safe.  His  assent  has  dispensed  with  the  performance  on 
the  part  of  the  master  of  the  duty  to  make  it  so.  Having  consented  to 
serve  in  the  way  and  manner  in  which  the  business  was  being  con- 
ducted, he  has  no  proper  ground  of  complaint,  even  if  reasonable  pre- 
cautions have  been  neglected."'' 

"It  is  now  settled  law  in  this  state  that,  if  a  servant  continues  in 
the  service  of  his  employer  after  he  has  knowledge  of  any  unsuitable 
appliances  in  connection  with  which  he  is  required  to  labor,  and  it 
appears  that  he  fully  comprehends  and  appreciates  the  nature  and  ex- 
tent of  the  danger  to  which  he  is  thereby  exposed,  he  will  be  deemed 
to  have  waived  the  performance  of  the  employer's  obligation  to  fur- 
nish suitable  appliances,  and  to  have  voluntarily  assumed  all  risks 
incident  to  the  service  under  these  circumstances."* 

"If  a  servant  has  knowledge  of  the  circumstances  under  which  the 
employer  carries  on  his  business,  and  chooses  to  accept  the  employ- 
ment, or  continue  in  it,  he  assumes  such  risks  incident  to  the  dis- 
charge of  his  duties  as  are  open  or  obvious.  In  such  cases  it  is  not 
a  question  whether  the  place  prepared  for  him  to  occupy,  and  which 

'Wasliington  d  G.  R.  Co.  v.  McDade  lering  Co.    (1889)    18  Or.  205,  22  Pac. 

(1890)   135  U.  S.  554,  34  L.  ed.  2.S5,  10  842. 

Sup.  Ct.  Rep.  1044.  '' Conley  v.  American  Exp.  Co.  (1895) 

'Haydcn     v.     Smiihville     Mfg.     Co.  87  Me.  352,  32  Atl.  965.     See  also,  for 

(1861)   29  Conn.  548.  similar   language,   Cunningham  v.   Batit 

''Sullivan  v.   India   llfg.    Co.    (1873)  Iron  Works   (1899)   92  Me.  501,  43  Atl. 

113    Mass.    390.      Similar    language    is  106. 
found  in  Both  v.  l^orthern  Pacific  hum- 
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he  assents  to  accept,  might,  with  reasonable  care,  have  been  made  more 
safe.  His  assent  dispenses  with  the  performance  on  the  part  of  the 
master  of  the  duty  to  make  it  so."* 

"If  the  servant  sustaining  an  injury  through  the  unskilfulness  or 
insufficiency,  in  numbers  or  otherwise,  of  his  fellow  laborers,  or  de- 
fects in  the  machinery  or  conveniences  furnished  by  his  employer, 
has  the  same  knowledge  or  means  of  knowledge  of  the  unskilfulness 
and  deficiencies  referred  to  as  his  employer,  he  cannot  sustain  an  axi- 
tion  for  the  injury,  but  will  be  held  to  have  voluntarily  assumed  all 
the  risks  of  the  employment,  incurred,  as  they  were,  by  the  want  of 
skill  and  incompetency  of  those  employed  with  him,  or  the  defective 
machinery  used  in  the  work."^'^ 

If  the  servant  accepts  service  with  knowledge  of  the  character  and 
position  of  structures  from  which  employees  might  be  liable  to  receive 
injury,  he  cannot  call  upon  his  master  to  make  alterations,  or,  in  case 
of  injury  from  risks  which  were  apparent,  call  upon  him  for  indem- 
nity." 

A  servant  "assumes,  not  only  all  the  risks  incident  to  such  employ- 
ment, but  all  dangers  which  are  obvious  and  apparent.  ...  If 
he  voluntarily  enters  into  or  continues  in  the  service  without  objec- 
tion or  complaint,  having  knowledge  or  the  means  of  knowing  the 
dangers  involved,  he  is  deemed  to  assume  the  risk,  and  to  waive  any 
claim  for  damages  against  the  master  in  case  of  personal  injury  to 
him."i2 

"It  is,  as  a  general  rule,  true  that  a  servant  entering  into  employ- 
ment which  is  hazardous  assumes  the  usual  risks  of  the  service,  and 
those  which  are  apparent  to  ordinary  observation;  and  when  he  ac- 
cepts or  continues  in  the  service,  with  knowledge  of  the  character  of 
structures  from  which  injury  may  be  apprehended,  he  also  assumes 
the  hazards  incident  to  the  situation."^* 

"If  the  employee  had  knowledge  of  the  nature  and  degree  of  the 
peril  when  he  entered  the  service,  or  continued  in  the  service  after 
such  knowledge  without  protest  and  promise  of  amendment,  the  case 
is  different  [i.  e.,  from  one  where  the  servant  was  ignorant].  The 
employer  has  no  right  to  subject  his  employee  to  an  unnecessary  peril 
without  his  consent;  but  it  is  well  settled  in  the  courts  of  this  coun- 
try and  in  England  that,  if  a  servant  chooses  to  enter  into  an  employ- 

'Wood  V.  Heiaes   (1896)   83  Md.  257,  ''Crown     v.   Orr    (1893)    140  N.   T. 

34  Atl.  872.  450,  35  N.  E.  648. 

^"Wriqht    v.    A'ew    York    O.    B.    Co.  "  Davidson  v.  Cornell   (1892)    132  N. 

(18621    25  N.  Y.  562.  Y.  234,  30  N.  E.  573. 

''Oibson  V.  Erie  R.  Co.  (.1875)   63  N. 
Y.  449,  20  Am.  Rep.  552. 
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ment  involving  danger  of  personal  injury  which  the  ma&ter  might 
have  avoided,  he  takes  upon  himself  the  risk  of  all  the  hazards  inci- 
dent to  the  employment,  the  existence  and  nature  of  which  were 
known  to  him  when  he  entered  the  service,  and  which  he  had  no  rea- 
son to  expect  would  be  obviated  or  removed."^* 

"If  an  employee,  after  having  a  full  and  fair  opportunity  to  become 
acquainted  with  the  risk  of  his  situation,  makesi  no  complaint  what- 
evev  to  his  employer,  as  to  the  machinery  which  he  knows  to  be  want- 
ing in  appliances  for  safety,  takes  no  precaution  to  guard  against  dan- 
ger, but,  accepting  the  risks,  voluntarily  continues  in  the  performance 
of  his  duties,  he  cannot  complain  if  he  is  subsequently  injured  by 
such  exposure.  "^^ 

''When  a  servant  .  .  .  plainly  perceives  the  risks  which  he 
runs,  and  nevertheless  remains  performing  the  same  services  without 
complaint  and  witliout  suggesting  how  his  employment  could  be  made 
less  hazardous,  he  will  be  deemed  to  have  undertaken  to  run  the  risks 
incident  thereto."-'® 

"If  an  employee  knows  that  another  employee  is  incompetent  or 
habitually  negligent,  or  that  the  materials  with  which  he  works  are 
defective,  and  he  continues  his  work  without  objection  and  without 
being  induced  by  his  employer  to  believe  that  a  change  will  be  made, 
he  will  be  deemed  to  have  assumed  the  risk  of  snich  incompetency, 
negligence,  or  defects,  and  cannot  recover  for  an  injury  resulting 
therefrom."  ^'' 

"If  a  servant  before  he  enters  a  service  knows,  or  afterwards  dis- 
covers, that  the  instrumentalities  furnished  for  his  use  are  defective, 
and  understands,  or  by  exercise  of  ordinary  observation  ought  to 
understand,  the  risks  to  which  he  is  thereby  exposed,  and  if,  notwith- 
standing such  knowledge,  he,  without  objection  and  without  any 
promise  on  the  part  of  the  employer  that  such  defects  will  be  reme- 
died, enters  or  continues  in  such  service,  he  cannot  recover  for  in- 
jiiries  resulting  therefrom,  but  will  be  deemed  to  have  assumed  all 
the  risks  of  the  employment  thus  known."  ■'^ 

"Where  a  party  works  with  or  in  the  vicinity  of  a  piece  of  ma- 
chinery insufiicient  for  the  purposes  for  which  it  is  employed  .  .  . 
with  a  knowledge  or  means  of  knowledge  of  its  condition,  he  takes 

"7?™ss»ia»  V.   Lefdgh  Valley  R.   Go.  34  Kan.  472,  8  Pao.  780.     See  also,  to 

(1880)    113  Pa.  490,  57  Am.  Rep.  479,  the  same  efl'ect,  AtcUsov,  T.  &  S.  F.  R. 

6  Atl.  220.  Co.  V.   Schroeder    (1891)    47   Kan.   315, 

'''Rmnmdl    v.    Dilworth     (1880)     111  27    Pac.    905. 
Pa.  343,  Sid,  2  Atl.  355.  ''  Greene  v.   Minneapolis  £  St.  L.  B. 

^'Ruii.scy   V.   Delaioare,   L.   d   W.   R.  Go.    (1883)    31  Minn.  248,  47  Am.  Rep. 

Co.    (1892)    151  Pa.  74,  78,  25  Atl.  37.  785,   17  N.  W.  378. 

"  Kniikiis  P.  R.  Go.  V.  Feavey   (1885) 
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the  risk  incident  to  tlie  employment  in  which  he  is  thus  engaged,  and 
cannot  maintain  an  action  for  injuries  sustained,  arising  out  of  acci- 
dents resulting  from  the  defective  condition  of  the  machinery."  ^® 

"If  the  servant  knows  before  he  enters  service,  or  discovers  after- 
wards, that  an  instrument  is  unsafe  or  unfit  in  any  particular,  and, 
notwithstanding  such  knowledge  voluntarily  enters  into  or  continues 
the  employment  without  objection  or  complaint,  he  is  deemed  to 
assume  the  risk  of  the  danger  thus  known,  and  to  waive  any  claim  for 
damages  against  the  master  in  case  it  shall  result  in  injury  to  him."  ^^ 

Where  an  employee,  "when  he  enters  upon  his  employment,  knows 
or  aftei-wards  discovers  that  the  machinery  or  the  appliances  he  is 
called  upon  to  use  are  defective  or  dangerous,  and  continues  his  em- 
ployment without  objection  or  complaint,  he  is  deemed  to  have  as- 
sumed the  risk  of  the  danger  then  known  or  discovered,  and  waives 
any  claim  for  damage  against  his  employer  in  case  it  shall  result  in 
injury  to  him."  ^^ 

"The  doctrine  .  .  .  that,  where  one  enters  into  the  employ  of 
another,  he  assumes,  and  he  is  presumed  to  have  contracted  with 
reference  to,  all  the  hazards  and  risks  ordinarily  incident  to  the 
employment,  .  .  .  applies  also  to  perils  and  risks  not  incident 
to  the  service,  of  which  the  servant  has  notice."  ^^ 


"McGlynn  v.  Brodie  (1866)  31  Cal. 
376,  followed  in  Stone  v.  Oregon  City 
Mffi.  Co.   (1870)   4  Or.  52. 

""East  Tennessee,  T.  &  G.  R.  Co.  v. 
Duffield  (1883)  12  Lea,  63,  47  Am.  Rep. 
319. 

"^  Sweet  V.  Ohio  Coal  Co.  (1890)  78 
Wis.  127,  9  L.  E.  A.  861,  47  N.  W.  182. 

^''JAttle  Rock  &  Ft.  8.  R.  Co.  v.  Duf- 
fey  (1880)  35  Ark.  602.  The  following 
statements,  which  are  not  verbatim  ex- 
tracts, but  follow  the  judicial  language 
quite  closely  in  all  essential  respects, 
may  also  be  referred  to  as  illustrative  of 
some  other  points  of  view  besides  those 
exemplified  in  the  above  extracts. 

An  intelligent  man,  with  full  knowl- 
edge of  the  character  and  quality  of  an 
implement  furnished  him  for  use,  and 
all  of  the  facts  and  physical  laws  which 
render  its  use  dangerous,  after  having 
voluntarily  accepted  employment  in  a 
hazardous  business  involving  the  use  of 
such  implements,  cannot  be  heard  to  say 
that  he  did  not  know  it  was  dangerous, 
but  assumes  the  risk  of  injury  from  its 
use,  as  a  hazard  of  the  employment. 
Kiwj  V.  Morgan  ( 1901 )  48  C.  C.  A.  507, 
109  Fed.  446.  A  servant  is  under  no 
obligation  to  continue  working  in  a  dan- 


gerous place  or  employment,  and,  if  he 
does  so,  assumes  the  risk.  Reese,  v. 
Clark  (1892)  146  Pa.  465,  23  Atl.  246. 
Where  an  employee  sues  his  master  for 
injuries  alleged  to  have  been  sustained 
by  reason  of  the  master's  negligence, 
and  the  evidence  shows  that,  if  the  mas- 
ter was  negligent  at  all,  the  plaintiff 
knew  of  such  negligence,  and  took  the 
resulting  risk,  it  is  not  error  to  grant  a 
nonsuit.  Porter  v.  Oeean  S.  S.  Co. 
(1901)  113  Ga.  1007,  39  S.  E.  470. 
The  rule  that  the  master  is  bound  to  use 
reasonable  care  to  furnish  a.  reasonably 
safe  place  for  his  servant  to  work  in  is 
qualified  by  another  rule  that  if  the 
master  fails  in  this  respect,  and  the 
servant,  being  fully  advised  of  the  dan- 
gers, continues  to  work  voluntarily  in 
the  unsafe  place,  he  takes  the  chances 
of  the  obvious  danger.  Pioneer  Fire- 
proof Constr.  Co.  v.  Hoioell  (1901)  189 
111.  123,  59  N.  E.  535,  Affirming  90  111. 
App.  122.  An  employee  who  knows  of 
defects,  and  attempts  an  act  rendered 
dangerous  thereby,  assumes  the  risk  of 
such  danger.  Louisville  d  N.  R.  Co.  v. 
Kemper  (1897)  147  Ind.  561,  47  N.  E. 
214.  A  servant  sissumes  the  risk  of  the 
known  dangers  or  of  obviously  defective 
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275.  Doctrine  considered  with  reference  to  the  comparative  knowl- 
edge possessed  by  the  master  and  servant. — The  servant  is  frequently 
said  to  be  incapable  of  maintaining  the  action  where  his  knowledge 
of  the  risk  ^\'hich  caused  his  injury  was,  as  compared  with  the  mas- 
ter's knowledge,  either  equal,^  or  superior.^  But  this  form  of  expres- 
sion is  obviously  of  no  special  significance  in  a  logical  point  of  view. 
If  the  servant  knew  of  and  appreciated  the  risk  in  such  a  sense  and 
to  such  an  extent  that  he  must  be  deemed  to  have  accepted  it  as  one 
of  those  incident  to  the  employment,  his  inability  to  maintain  the 
action  is  a  necessary  inference,  irrespective  of  whether  his  master 
possessed  the  same  or  a  less  amount  of  information  in  regard  to  the 
subject-matter.  As  it  is  the  knowledge  of  the  servant  which  with- 
holds from  him  a  right  of  action,  it  is  immaterial  that  the  master 
also  knows  of  the  conditions  which  produce  the  injury.* 

275a.  Instructions  should  be  conformable  to  the  doctrine. —  The  doc- 
trine, when  considered  with  reference  to  the  propriety  of  instruc- 
tions in  cases  where  there  is  evidence  tending  to  show  that  the  servant 
comprehended  the  risk  to  which  an  injury  was  due,  involves  the  fol- 
lowing consequences:  that  an  instruction  which  correctly  embodies 
the  doctrine  in  language  based  upon  any  of  the  general  statements 
quoted  in  §  2Y4,  swp-a,  is  not  open  to  exception^ ;  that  it  is  error  to 
give  an  instruction  which  by  its  express  tei-ms  contravenes  the  doc- 
trine f  that,  where  an  instruction  is  given  which  purports  to  include 

implements,  where  the  method  of  the  90  111.  333 ;  Epperson  v.  Postal  Teleg. 
use  is  within  his  control.  Jenney  Elec-  GaUe  Co.  (1899)  155  Mo.  346,  50  S.  W. 
trie  Light  &  P.  Co.  v.  Murphy  (1888)  795,  55  S.  W.  1050;  Lumley  v.  Caswell 
115  Ind.  566,  18  N.  E.  30.  The  risks  (1877)  47  Iowa,  159;  Fletcher  v.  Louis- 
arising  from  defective  appliances  or  ville  &  N.  It.  Co.  (1899)  102  Tenn.  1, 
from  the  manner  in  which  a  business  is  40  S.  W.  739;  Davis  v.  Detroit  d  M.  R. 
conducted  are  assumed  by  an  employee  Co.  (1870)  20  Mich.  105,  4  Am.  Rep. 
when  he  knows  of  them  or  they  are  ap-  364 ;  Bonnet  v.  Galveston,  B.  &  8.  A.  R. 
parent  and  obvious  to  persons  of  his  ex-  Go.  (1895;  Tex.  Civ.  App.)  31  S.  W. 
perience  and  understanding.  Union  525;  Eddy  v.  Rogers  (1894;  Tex.  Civ. 
Stock-Yards  Co.  v.  Goodwin  (1898)  57  App.)  27  S.  W.  295. 
Neb.  1.38,  77  N.  W.  357;  Chicago,  B.  &  '  Junynitsch  v.  Michigan  Malleable 
Q.  R.  Co.  V.  McGinnis  (1896)  49  Neb.  Tron  Go.  (1895)  105  Mich.  270,  63  N. 
649,  68  N.  W.  1057.  The  master  is  ex-  W.  296;  McGlynnY.  Brodie  (1866)  31 
empt  from  responsibility  "in  all  cases  Cal.  376 ;  Actne  Goal  Min.  Co.  v.  Mc- 
where  the  risks  are  apparent  and  are  Tver  (1894)  5  Colo.  App.  267,  38  Pac. 
voluntarily  assumed  by  a  person  capable  596;  Stiles  v.  Richie  (1896)  8  Colo, 
of  understanding  and  appreciating  App.  393,  46  Pac.  694;  Weeklund  v. 
them."  Diamond  State  Iron  Co.  v.  Southern  Oregon  Co.  (1891)  20  Or.  591, 
Giles    (1887)    7   Houst.    (Del.)    557,   11  27  Pac.  260. 

Atl.  189.  *  Green   &   G.   Street  Pass.   R.   Co.   v. 

^Cameron  v.  New  York  G.  &  B.  R.  R.  Bresmer   (1881)   97  Pa.  103;  Erazier  v. 

Co.   (1895)    145  N.  Y.  400,  40  N.  E.  1;  Pennsylvania  R.  Go.   (1860)   38  Pa.  104, 

Farley  v.  Picard    (1894)    78  Hun,  560,  80  Am.  Dee.  467. 

29  N.  Y.  Supp.  802 ;  Smith  v.  Troman-  '  Fletcher  v.   Louisville   &   N.   R.   Go. 

hauser    (1895)    63  Minn.  98,  65  N.  W.  (1898)   102  Tenn.  1,  49  S.  W.  739. 

144;  Pennsylvania  Go.  v.  Lynch   (1878)  ''As,  where  the  jury  is  told  that  the 
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all  the  elements  necessary  to  be  proved  in  order  to  warrant  a  recovery, 
it  is  erroneous  if  it  leaves  tlie  j  ury  in  ignorance  as  to  the  effect  of  the 
doctrine;  as,  where  it  is  laid  down  that  the  action  is  maintainable 
binder  such  circumstances  if  the  servant  was  injured  without  fault  on 
his  part;^  or  where  no  reference  is  made  to  the  consequences  of  the 
servant's  knowledge  as  a  circumstance  which,  if  proved,  prevents  his 
maintaining  the  action."*  But  in  determining  whether  the  jury  was 
or  was  not  misled,  the  whole  charge  will  be  considered  together,  and 
reversible  error  Avill  not  be  predicated  if  it  appears  that,  although  the 
effect  of  the  doctrine  of  assumption  of  risks  was  not  specifically  stated, 
the  language  of  the  trial  judge  indicated  with  sufficient  clearness 
that  no  recovery  could  be  had  if  the  risk  in  question  was  appreciated.® 

employee  does  not  assume  the  risk  of  a  Befriijeraiing  Mach.  Co.  v.  Stahl  (1900) 

cattleguard      or      other     danger,     even  24  Tex.  Civ.  App.  471,  60  S.  W.  319. 
though  laiown  to  him,  unless  it  has  been       °  In     Bethlehem    Iron    Go.    v.    Weiss 

properly  constructed.     Peoria,   D.   &   E.  (1900)  40  C.  C.  A.  270,  100  Fed.  45,  the 

R.   Go.  V.  Puckett    (1893)    52  111.  App.  court,  in  upholding  such  an  instruction, 

222.  said:     "It     is     true    that    the    learned 

"  Chicago,   I.   &   L.   R.    Co.   v.    Glover  judge  did  submit  to  the  jury  the  ques- 

(1900  J   154  Ind.  584,  57  N.  E.  244;  ilor-  tion  whether  or  not  the  defendant  had 

ris  V.   Gleason   (1877)    1  111.  App.  510;  furnished    a   reasonably    safe   place    for 

7'erre     Haute     &    I.    R.    Co.    v.    Pruitt  the   plaintiff   to  work   in.     If   this   had 

(1900)   25  Ind.  App.  227,  57  N.  E.  949;  been  the  substance  of  the  charge,  with- 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Cleveland  out     qualifieation     or     explanation,     it 

(1900)   92  111.  App.  308.  would  have  been  reversible  error.     But 

*  Andretcs     v.     Tamarack     Min.     Co.  this   was   not  the   case.     This   question 

(1897)    114  Mich.   375,  72  N.  W.  242;  was     inseparably     connected     by     the 

Gamp  Point  Mfg.  Co.  v.  Ballou   (1874)  learned  judge  with  the  question  whether 

71  111.  417;  St.  Louis  &  S.  E.  R.  Co.  v.  or   not   the   plaintiff   had   received   ade- 

Britz     (1874)     72    111.     256;      William  quate  instruction  from  his  employer  as 

Graver   Tank   Works  v.   McGee    ( 1895 )  to  the  peculiar  risks  of  his  employment, 

58  111.  App.  251 ;  Money  v.  Lower  Vein  and  with  the  further  question  whether, 

Coal  Co.    (1881)   55  Iowa,  671,  8  N.  W.  if  such  instruction  had  not  been  given, 

652;     Lumlcy    v.     Caswell     (1877)     47  the  risks  were  obvious  ones  and  such  as 

Iowa,  159;  Quinn  v.  Chicago,  R.  I.  d  P.  were  appreciated,  or  as  ought  to  have 

R.  Co.   (1808)    107  Iowa,  710,  77  N.  W.  been  appreciated,  by  the  plaintiff.     The 

464;  Alflridgev.  Midland  Blast  Furnace  efl'ect  of  the  whole  was  that  the   jury 

Co.    (1883)    78   Mo.   5.)9 ;    Planters'   Oil  were  given  to  understand  by  the  court 

Go.  V.  Mansell    (1897;   Tex.  Civ.  App.)  that   if   the   plaintiff   had   received   full 

43  S.  W.  913;  Gulf,  G.  <&  S.  F.  R.  Co.  v.  instructions  as  to  the  perils  of  his  em- 

Willinms   (1897;  Tex.  Civ.  App.)    39  S.  ployment,  or  if  those  perils  were  obvious 

W.    967;    Sonnefield   v.    Mayton    (1897;  to  the  discernment  of  an  average  man, 

Tex.   Civ.   App.)    39   S.   W.   160:    Texas  and    such    as   were,    or    ought   to   have 

Midland  R.   Co.  v.   Taylor    (1898;   Tex.  been,    appreciated   by    the    plaintiff,    he 

Civ.  App.)   44  S.  W.  892;  Ft.  Worth  &  could   not   recover,   no   matter   how   un- 

D.    C.   R.   Go.   V.    (Hlstrap    ( 1901 ;    Tex.  safe     the     work     or     its     surroundings 

Civ.  App.)   61  S.  W.  351.     It  is  not  er-  might  have  been." 

ror  to  give  an  instruction  that,  unless       In  Paris,  M.  d  8.  P.  R.  Go.  v.  Stokes 

plaintiff  did  not  know,  and  by  the  use  (1897;   Tex.   Civ.  App.)    41   S.  W.   484, 

of  ordinary  care  could  not  have  known,  it  was  held  that  an  independent  para- 

of  the  defect  in  question,  he  could   not  graph  of  a  charge,  stating  without  qual- 

recover.     Logically  such   an  instruction  ification  that  plaintiff  would  be  entitled 

is  equivalent  to   one  declaring  that  he  to  recover  if  the  defect  existed  and  was 

could  not  recover  if  he  knew,  or  could  known  to  the  defendant,  was  reversible 

by  the   exercise   of   ordinary  care   have  error,  although  the  jury  were  also  told 

known,   of    the    defect.     De   La    Yergne  in  the  following  paragraph  that  plain- 
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As  the  Inability  to  maintain  an  action  is  deducible  from  the  mere 
fact  that  the  servant  knew  of  the  extraordinary  risk  from  which  his 
injury  resulted,  it  is  a  misdirection  to  charge  the  jury  in  words  which 
may  convey  the  impression  that  recovery  is  not  barred  unless  there 
has  been  a  special  assumption  of  that  risk.* 

276.  Eationale  of  the  doctrine  of  the  assumption  of  extraordinary 
risks. — As  will  be  shown  in  chapter  xx.,  post,  there  is  some  judicial 
authority  for  the  theory  that  the  doctrine  of  a  servant's  assumption  of 
extraordinary  risks  which  he  comprehends  is  an  application  of  the 
maxim, FoZenh'  non  fit  injuria.  But  in  view  of  the  accepted  prin- 
ciple that  the  rights  and  liabilities  of  the  master  and  servant  are,  as 
between  themselves,  regulated  entirely  by  the  express  or  implied 
terms  of  their  contract,^  the  more  correct  theory  would  seem  to  be 
that  his  acceptance  of  or  continuance  in  an  employment  with  a  full 
comprehension  of  an  extraordinary  risk  justifies  the  inference  of  an 
implied  agreement,  voluntarily  entered  into  at  the  time  he  attained 
a  comprehension  of  the  risk,  that  it  was  thenceforth  to  be  included 
among  those  which  were  covered  by  the  stipulated  compensation.^ 


tiff  could  not  recover  if  he  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  of  the  defect.  But  in  view  of 
the  principle  stated  in  the  text,  it  seems 
questionable  whether  the  ruling  is  cor- 
rect. 

"  Thus  an  instruction  that  if  the 
plaintiff  knew  the  haza.rds  of  his  em- 
ployment as  the  business  was  conduct- 
ed, and  was  injured  while  engaged 
therein,  he  cannot  maintain  an  action 
against  the  defendant  for  the  injury 
merely  on  the  ground  that  there  was  a 
safer  mode  in  which  the  business  might 
have  been  conducted,  the  adoption  of 
which  would  have  prevented  the  injury, 
is  correct,  but  is  rendered  en'oneous  by 
inserting  after  the  word  "therein"  the 
words,  "and  by  means  of  some  risk  or 
danger  assumed  under  the  instructions 
herein."  Quaranty  Constr.  Co.  v.  Broe- 
ker  (1900)  93  111.  App.  272. 

'  Farwell  v.  Boston  &  W.  B.  Corp. 
(1842)   4  Met.  49,  38  Am.  Dec.  339. 

^  "The  servant  is  not  bound  to  risk 
his  safety  in  the  service  of  his  master, 
and  may,  if  he  thinks  fit,  decline  any 
service  in  which  he  reasonably  appre- 
hends injury  to  himself."  Priestley  v. 
Fowler  (1837)  3  Mees.  &  W.  1,  Murph. 
&  H.  305,  1  Jur.  987. 

"If  a  servant  enters  into  an  employ- 
ment knowing  there  is  danger,  and  is 
satisfied  to  take  the  risk,  it  becomes 
part  of  the  contract  between  him  and 


his  employer  that  the  servant  shall  ex- 
pose himself  to  such  risks  as  he  knows 
are  consistent  with  the  employment." 
The  servant  "was  aware  of  it  [the  risk], 
and  took  his  wages  on  that  footing,  and 
it  has  been  held  that  he  has,  under 
those  circumstances,  no  more  claim 
than  the  soldier  who  takes  the  Queen's 
shilling  for  danger  in  the  service." 
Saxton  V.  HawkswortJi  (1872)  26  L.  T. 
N.  S.  851,  per  Willes  J. 

"It  is  a  rule  of  good  sense  that,  if  a 
man  voluntarily  undertakes  a  risk  for 
a  reward  which  is  adequate  to  induce 
him,  he  shall  not,  if  he  suffers  from  the 
risk,  have  a  compensation  for  which  he 
did  not  stipulate."  Lord  Bramwell  in 
Smith  v.  Baker  [1891]  A.  C.  325,  344, 
60  L.  J.  Q.  a.  N.  S.  683,  65  L.  T.  N.  S. 
467,  55  J.  P.  660,  40  Week.  Rep.  392. 

"Except  in  regard  to  the  danger  of  in- 
juries from  the  negligence  of  fellow 
servants  in  certain  cases,  under  the  stat- 
ute of  1887,  chap.  270,  and  possibly 
some  other  dangers  under  the  same  stat- 
ute, a  servant  impliedly  agrees  to  as- 
sume the  obvious  risks  of  the  business 
in  which  he  engages;  and  his  implied 
agreement,  except  as  it  may  be  affected 
by  that  statute,  which  we  are  not  now 
considering,  includes  not  only  the  risks 
which  are  ordinarily  incident  to  that 
kind  of  business,  but  also  those  which 
grow  out  of  the  peculiar  way  in  which 
his  employer  is  conducting  it,  so  far  as 
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In  other  words,  the  increased  danger  caused  by  the  master's  negli- 
gence becomes,  when  it  is  known,  one  of  the  ordinary  incidents  of 
the  service,  so  far  as  the  servant  is  concerned.* 

The  conception  of  the  relinquishment  of   an   inchoate   right  of 


that  way  and  those  risks  are  obvious 
when  he  makes  his  contract.  If  he 
ftgrees  to  work  in  a  business  which  he 
knows  is  carried  on  with  machinery 
much  more  dangerous  than  that  com- 
monly used  in  that  kind  of  business,  he 
assumes  the  obvious  risks  incident  to 
the  use  of  that  machinery.  By  making 
a  contract  to  serve  for  pay  where  such 
dangers  surround  him,  he  exposes  him- 
self to  the  danger  voluntarily."  Ma- 
honey  v.  Dore  (1892)  155  Mass.  518,  30 
N.  E.  366. 

"The  reason  of  the  rule  that  the  serv- 
ant cannot  recover  damages  if  he  con- 
tinues to  work  with  defective  tools, 
with  full  knowledge  of  the  defects,  is 
that,  being  a  free  agent,  the  law  pre- 
sumes that  he  will  refuse  to  work  with 
dangerous  implements  unless  his  com- 
pensation is  proportioned  to  the  risk." 
East  Tennessee,  V.  &  G.  R.  Go.  v.  Duf- 
field  (1883)  12  Lea,  68,  47  Am.  Rep. 
319. 

"Much  of  the  work  of  the  country  is 
done  without  the  employment  of  the 
best  machinery  or  the  most  competent 
men,  and  it  would  be  disastrous  if  those 
prosecuting  it  were  held  to  insure  the 
safety  of  all  who  enter  their  service. 
If  persons  are  induced  to  engage,  in  ig- 
norance of  such  neglect,  and  are  injured 
in  consequence,  they  should  be  entitled 
to  compensation ;  but  if  advised  of  it, 
they  assume  its  risk.  They  contract 
with  reference  to  things  as  they  are 
known  to  be,  and  no  contract  is  violat- 
ed and  no  wrong  is  done  if  they  suffer 
from  a  neglect  whose  risk  they  as- 
sumed." Devitt  V.  Pacific  R.  Co. 
(1872)   50  Mo.  302. 

The  servant  "engages  to  bear  the  spe- 
cial perils  which  he  knows  actually  to 
exist  in  his  particular  service,  as  well 
as  the  dangers  generally  appertaining  to 
such  business.  ...  If  he  would 
have  the  visible  or  known  risks  borne 
by  his  employer,  he  should  insist  upon 
an  express  stipulation  to  that  effect  in 
the  contract;  no  such  stipulation  can 
reasonably  be  inferred."  Fifield  v. 
Xortheru  R.  Co.    (1860)    42  N.  H.  225. 

"The  doctrine  of  the  foregoing  cases 
[to  the  effect  that  the  servant  assumes 
all  risks  which  he  appreciates]  rests  on 
the  legal  presumption  that  the  servant 
ia  at  liberty  to  engage  in  the  work  or 


not,  as  he  sees  proper ;  and,  having  vol- 
untarily elected  to  enter  the  employ- 
ment, he  will  be  presumed  to  have  con- 
tracted in  reference  to  obvious  condi- 
tions. This  presumption,  as  a  practical 
and  every-day  question,  is  a  mere  Ac- 
tion, for  the  reason  that  a  great  major- 
ity of  laborers  have  no  choice  in  the  mat- 
ter. Courts,  however,  ought  to  act  on 
the  legal  presumption;  for  to  ignore  it 
would  produce  confusion  and  uncertain- 
ty in  tlTe  administration  of  the  law." 
Moore  v.  St.  Louis  Wire  Mill  Go. 
(1893)   55  Mo.  App.  491,  494. 

For  similar  language  see  Mellors  v. 
Shaw  (1861)  1  Best  &  S.  435,  446,  30 
L.  J.  Q.  B.  N.  S.  33^,  7  Jur.  N.  S.  845, 
per  Blackburn,  J.;  Fanoell  v.  Boston  & 
W.  R.  Corp.  (1842)  4  Met.  49,  38  Am. 
Dec.  339 ;  Long  v.  Goronado  R.  Go. 
(1892)  96  Cal.  269,  31  Pac.  170;  Foss 
V.  Baker   (1882)    62  N.  H.  247. 

The  following  passage  is  apparently 
inconsistent  with  the  cases  above  cited, 
in  so  far  as  it  seems  to  exclude  the  the- 
ory of  a  contractual  assumption  of  ex- 
traordinary risks.  "When  a  person  en- 
ters upon  a  dangerous  employment,  ne 
not  only  assumes  the  risks  ordinarily 
incident  thei'eto,  but  also  the  risk  tie 
may  incur  from  manifest  perils.  The 
former  are  the  risks  which  enter  into 
his  contract  of  employment;  the  latter 
are  those  which  he  voluntarily  accepts 
when  he  knows  of  their  existence." 
Gaffney  v.  'New  York  &  N.  E.  R.  Go. 
(1887)  15  R.  I.  456,  7  Atl.  284.  But 
perhaps  the  expressions  used  should  not 
be  taken  too  literally. 

'  The  master  "is  exonerated  because 
the  employee  himself  assumes  the  dan- 
ger as  increased,  and,  as  he  voluntarily 
assumes  it,  the  master  is  relieved.  The 
parties  change  positions;  the  employee 
assumes  the  risk  that,  if  it  were  not  for 
his  knowledge,  his  employer  would  be 
compelled  to  assume."  Louisville,  N. 
A.  £  G.  R.  Go.  V.  Sandford  (1888)  117 
Ind.  267,  19  N.  E.  770. 

Where  the  servant  knows  of  the  ex- 
traordinary risks,  they  "may  assume  in 
legal  effect  the  shape  and  proportions 
of  only  ordinary  and  incidental  perils, 
adding  nothing  to  the  liability  of  the 
master,  and  affording  the  servant  no  ad- 
ditional grounds  for  recovery  in  the 
event  of  injuries  received."     Alcorn  v. 
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action,  wIiicTi  is  involved  in  this  theory,  finds  expression  in  the  state- 
ments, so  frequently  found  in  the  reports,  that  the  servant  who  accepts 
or  continues  in  an  employment  with  knowledge  of  an  abnormal  risk 
dispenses  with  the  duty  of  the  master  to  take  the  precautions  which 
were  neglected;*  or  that  he  waives  his  right  to  exact  damages  from 
the  master;^  or  that  he  acquiesces  in  the  conditions  of  danger  pro- 
duced by  the  master's  negligence.® 

277.  Application  of  doctrine  in  cases  where  the  injury  is  caused  by  a 
defective  instrumentality. —  In  the  subjoined  note  are  collected  numer- 
ous decisions  in  which  the  doctrine  now  under  discussion  has  been 
affirmed  in  relation  to  injuries  caused  by  the  abnormally  dangerous 
qualities  of  the  instrumentalities  themselves.  The  nature  of  the  acci- 
dent is  indicated  by  a  brief  memorandum  wherever  it  seems  desirable, 
for  any  reason,  to  specify  the  facts  more  particularly  than  is  done 
by  the  headings  themselves.  In  chapter  xxi.,  infra,  will  be  found 
a  large  number  of  otlier  decisions  which  assume  the  existence  of  the 
doctrine,  and  deal  merely  with  the  question  whether  the  risk  was 
comprehended  by  the  servant.^ 

Chicago  &  A.   R.   Co.    (1891)    108   Mo.  227,  30  N.  W.  25;  Mundle  v.  Bill  Mfg. 

81,  18  S.  W.  188,  per  Sherwood,  Ch.  J.  Go.   (1894)   86  Me.  406,  30  Atl.  16;  Gil- 

To  the  same  effect  see  Garhine  v.  Ben-  lin  v.  Patten  &  8.  R.  Co.  (1899)   93  Me. 

nington  &  R.  R.  Go.   (1889)   61  Vt.  348,  80,  44  Atl.  361;  Clark  v.  St.  Paul  &  8. 

17  Atl.  491     {arguendo).  City  R.  Go.   (1881)   28  Minn.  131,  9  N. 

^Sullivan  v.   India  Mfg.   Co.    (1873)  W.    581;    Shields   v.   RoUns    (1896)     3 

113    Mass.    396,    398;    Goomls    v.    Neiv  App.    Div.    582,    38    N.    Y.    Supp.    214; 

Bedford  Cordage  Co.    ( 1869 )    102  Mass.  Porter  v.  Western  N.  C.  R.  Co.    ( 1887 ) 

572,  3  Am.  Rep.  506 ;   Leary  v.  Boston  97  N.  C.  63,  2  S.  E.  580 ;  Mad  River  d 

&  A.  R.  Go.   (1885)    139  Mass.  580,  584,  L.  E.  R.  Co.  v.  Barler    (1856)    5  Ohio 

52  Am.  Eep.  733,  2  N.  E.  115;  Fiizger-  St.  541,  67  Am.  Dec.  312;   Lake  Shore 

aid    V.     Connecticut    River    Paper   Co.  &   M.   8.  R.   Go.   v.  Knittal    (1878)    33 

(1891)    155   Mass.   161,  29  N.   E.   464;  Ohio  St.  468;  Brossman  v.  Lehigh  Yal- 

Wood  V.  Heiges   (1896)   83  Md.  257,  34  ley  R.  Co.    (1886)    113  Pa.  490,  57  Am. 

Atl.  872;  Emma  Cotton  Seed  Oil  Go.  v.  Eep.  475,  6  Atl.  226;   South  Florida  K. 

Hale   (1892)  56  Ark.  232,  19  S.  W.  600.  Co.  v.  Weese   (1893)    32  Fla.  212,  234, 

"Clarke  v.  Holmes  (1862)  7  Hurlst.  13  So.  436;  Kelley  v.  Silver  Spring 
&  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  Bleaching  &  Dyeing  Go.  (1878)  12  R.  I. 
Jur.  N.  S.  992,  10  Week.  Rep.  405;  112,  34  Am.  Rep.  615;  Fordyce  v.  Low- 
Woodley  v.  Metropolitan  Dist.  R.  Co.  man  (1893)  57  Ark.  160,  20  S.  W.  1090. 
(1877)  L.  R.  2  Exch.  Div.  384,  46  L.  J.  'Baltimore  &  0.  R.  Co.  v.  Camp 
Exch.  N.  S.  521;  Long  v.  Goronado  R.  (1895)  13  C.  C.  A.  233,  31  U.  S.  App. 
Go.  (1892)  96  Gal.  269,  31  Pae.  170;  213,  65  Fed.  952;  Chicago,  B.  &  Q.  R. 
Illinois  G.  R.  Co.  v.  Swisher  (1893)  53  Go.  v.  Merckes  (1889)  36  111.  App.  195. 
111.  App.  411;  Louisville,  N.  A.  &  C.  R.  '  (a)  Railicay  track  unsafe  for  train- 
Co.  V.  Sandford  (1888)  117  Ind.  267,  19  men.— Moss  v.  Johnson  (1859)  22  111. 
N.  E.  770;  Chicago  &  E.  R.  Co.  v.  Lee  633;  UUle  Rock,  M.  R.  &  T.  R.  Co.  v. 
(1897)  17  Ind.  App.  215,  46  N.  E.  543;  Levereit  (1886)  48  Ark.  333,  3  S.  W. 
Toull  V.  Sioux  City  &  P.  R.  Co.  (1885)  50;  Indianapolis  &  G.  R.  Go.  v.  Love 
66  Iowa,  346,  23  N.  W.  736;  Gorman  v.  (1858)  10  Ind.  554;  Chicago  &  E.  R. 
Des  Moines  Brick  Mfg.  Go.  (1896)  99  Co.  v.  Lee  (1897)  17  Ind.  App.  215,  46 
Iowa,  257,  68  N.  W.  674;  Bogenschutz  N.  E.  543;  McGauley  v.  Springfield 
V.  Smith  (1886)  84  Ky.  330,  1  S.  W.  Street  R.  Go.  (1897)  169  Mass.  301,  47 
578;  Burns  v.  Gnicago,  M.  &  St.  P.  R.  N.  E.  1006  (conductor  of  trolley  car 
Go.    (1886)    69  Iowa,  450,  58  Am.  Rep.  thrown  off  by  jolt);  Hewitt  v.  Flint  & 
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278.  Application  of  doctrine  in  cases  where  the  injury  is  caused  by  a 
faulty  system  of  work. — In  a  large  number  of  decisions   recovery  has 

P.  M.  R.  Co.   ( 1887 )   67  Mich.  66,  34  N.  caused  by  want  of  blocking  at  frogs  and 

W.  650   (side  track  so  constructed  on  a  guard  rails:     Rush  v.  Missouri  P.  R.  Co. 

grade  that  cars  were  liable  to  run  away  (1887)   36  Kan.  129,  12  Pae.  582;  Rice 

and  escape  onto  the  main  track)  ;  Balti-  v.  'New  York  C.  &  H.  R.  R.  Go.   (1900) 

more  &  P.  R.   Co.  v.   State    (1892)    75  55  App.  Diy.  339,  67  N.  Y.  Supp.  136; 

Md.  152,  23  Atl.  310   (tunnel  not  prop-  Sheets    v.    Chicago    &    I.    Coal    R.     Co. 

crly  ventilated).  (1894)   139  Ind.  682,  39  N.  E.  154;  Mis- 

(b)  Railway  track  not  properly  pro-  souri  P.  R.  Co.  v.  Baxter  (1894)  42 
tected  against  trespassing  animals. —  Neb.  793,  60  N.  W.  1044;  Illinois  C.  R. 
Tillotson  V.  Texas  &  P.  R.  Co.  (1892)  Go.  v.  Morrissey  (1891)  45  111.  App. 
44  La.  Ann.  95,  10  So.  400  (conductor  127.  Many  courts  consider  that  this 
killed  by  the  overturning  of  an  engine  condition  of  the  track  does  not  import 
which  came  into  collision  with  a  cow  negligence,  and  therefore  creates  a  risk 
caught  in  a  trestle,  while  the  train  was  which  belongs  to  the  ordinary  class, 
running,  under  orders  of  despatcher,  at  See  §§  69,  c,  and  264,  ante. 

a  dangerous  va-te,  he  being  fully  aware  (d)  Railway  track  unsafe  for  other 
of  the  order  and  the  condition  of  the  employees. — South  Florida  R.  Co.  v. 
track);  Magee  v.  North  Pacifio  Coast  Weese  (1893)  32  Fla.  212,  13  So.  436 
R.  Co.  (1889)  78  Cal.  430,  21  Pae.  114  (no  ash  pit)  ;  Seldomridge  v.  Chesa- 
( fence  out  of  repair);  Sweeney  v.  Cen-  peuke  &  0.  R.  Go.  (1899)  46  W.  Va. 
tral  P.  R.  Co.  (1880)  57  Cal.  15  (fence  569,  33  S.  H.  2y3  (no  ash  pit). 
out  of  repair)  ;  Fleming  v.  St.  Paul  &  (e)  Dangerous  objects  close  to  rail- 
D.  R.  Co.  (1880)  27  Minn.  Ill,  6  N.  W.  iDay  tracks. — Kelly  v.  Baltimore  &  0. 
448  (breach  of  statutory  duty  to  build  R.  Go.  (1887;  Pa.)  10  Cent.  Rep.  56, 
fence);  Quill  v.  Houston  t&  T.  G.  R.  Co.  11  Atl.  659;  dlson  v.  Erie  R.  Co. 
(1900)  93  Tex.  616,  57  S.  W.  948,  Af-  (1875)  63  N.  Y.  449,  20  Am.  Rep.  552 
firming  (1900;  Tex.  Civ.  App.)  55  S.  (prelecting  roof);  Clark  v.  St.  Paul  & 
W.  1126  (fence  out  of  repair).  By  S.  C'.  R.  Co.  (1881)  28  Minn.  129,  9  iN. 
some  courts  the  failure  to  build  fences  W.  581  (roof  or  awning  projecting  from 
is  held  not  to  be  negligence  at  common  an  elevator  over  a  side  track)  ;  Perigo 
law.     See  §  72,  ante.  v.  Chicago,  R.  I.  &  P.  R.  Go.   ( 1879 )   52 

(c)  Railway  track  unsafe  as  a  foot-  Iowa,  276,  3  N.  W.  43  (platform  only  a 
way  for  servants  hamdling  cars. —  few  inches  from  cars)  ;  Satterly  v.  Mor- 
GoiDles  V.  Chicago,  R.  I.  &  P.  R.  Go.  gan  (1883)  35  La.  Ann.  1166  (piling 
(1897)  102  Iowa,  507,  71  N.  W.  580  was  placed  near  track);  Woodell  v. 
(turntable  with  hole  in  it);  Needham  West  Virginia  Improv.  Go.  (1893)  38  W. 
V.  Loulwille  &  N.  R.  Go.  (1887)  85  Ky.  Va.  23,  17  S.  E.  386  (projecting  bough 
423,  3  S.  W.  797,  11  S.  W.  306  (hole  in  of  tree).  Many  cases  of  this  type  have 
path  used  by  switchman)  ;  Arnold  v.  been  decided  against  the  servant  on  the 
Louisville  &  N.  R.  Co.  (1900)  22  Ky.  ground  that  the  risk  imported  no  negli- 
L.  Rep.  511,  58  S.  W.  370  (defective  gence  on  the  master's  part.  See  §  70, 
rail  caught  brakeman's  foot)  ;   West  v.    6,  ante. 

Southern  P.  Co.  (1898)  29  CCA.  (f)  Dangerous  objects  above  railway 
219,  56  U.  S.  App.  323,  85  Fed.  392  tracks. — Williams  v.  Delaware,  L.  &  W. 
(uncovered  culvert)  ;  Ragon  v.  Toledo,  R.  Go.  (1889)  116  N.  Y.  628,  22  N.  E. 
A.  A.  c£  N.  M.  R.  Co.  (1892)  91  Mich.  1117;  Owen  v.  New  York  G.  R.  Co. 
379,  51  N.  W.  1004  (hole  in  side  (1869)  I  ha.Tis.  lUH;  Pittsburgh  d  C.  R. 
track)  ;  Way  v.  Chicago  &  N.  W.  R.  Co.  v.  Sentmeyer  (1879)  92  Pa.  276,  37 
Co.  (1888)  76  Iowa,  393,  41  N.  W.  51  Am.  Rep.  684;  Brossman  v.  Lehigh  Val- 
(ice  allowed  to  accumulate  where  car  ley  R.  Co.  (1886)  113  Pa.  491,  57  Am. 
repairers  work)  ;  Chicago  &  W.  I.  R.  Rep.  479,  6  Atl.  226;  Devitt  v.  Pacific 
Co.  V.  Massig  (189'3)  50  111.  App.  666  R.  Co.  (1872)  50  Mo.  302;  Rains  v.  St. 
(planking  on  track  defective)  ;  Bender-  Louis,  I.  M.  &  8.  R.  Co.  (1879)  71  Mo. 
son  V.  Coons  (1888)  31  111.  App.  75  164,  36  Am.  Rep.  459;  Carbine  v.  Ben- 
(brakeman  fell  into  dangerously  placed  nington  &  R.  R.  Co.  (1889)  61  Vt.  348, 
cattle  guard)  ;  Missouri,  K.  &  T.  R.  Co.  17  Atl.  491 ;  Clark  v.  Richmond  d  D.  R. 
V.  Wood  (1896;  Tex.  Civ.  App.)  35  S.  Co.  (1S84)  78  Va.  709,  49  Am.  Rep. 
W.  879  (brakeman  fejl  while  coupling  394;  Chesapeake  &  0.  R.  Co.  v.  Hafner 
cars).  (1894)   90  Va.  621,  19  S.  E.  166;  Wil- 

In  the  following  cases  the  injury  was   liamson  v.  Newport  News  d  M.  Valley 
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been  denied  on  the  assumption  that  abnormal  risks  caused  by  tbe 
improper  manner  in  which  the  instrnmentalities  are  used  are  as 
much  within  the  scope  of  the  general  doctrine  enunciated  in  §§  274, 

Co.   (1891)    34  W.  Va.  657,  12  L.  R.  A.  the  defective  lever  of  a  handcar)  ;  Gann 

297,  12  S.  E.  824.     For  cases  in  which  v.  Kashinile,  G.  &  St.  L.  R.  Co.   (1898) 

the  maintenance  of  low  overhead  bridges  101  Tenn.  380,  47  S.  W.  493   (defective 

has  been  held  not  to  De  evidence  of  neg-  brake), 
ligence,  see  §  71,  6,  ante.  (j)     Defective    structures. — Perr^g    v. 

(g)        Defective       locomotives. — 'New  Marsh    (1854)     25    Ala.    659     (building 

Yorlc,    L.    E.    &    W.    R.    Co.    v.    Lyons  fell    in    which    the    servant   was   doing 

(1888)    119  Pa.  324,  13  Atl.  205    (step  some  work  on  a  furnace)  :   Sullivnn  v. 

of   locomotive  was  unusually  high   and  Louisville  Bridge   Co.    (1872)    9    Bush 

dangerous  for  trainmen  having  occasion  81     (laborer    on    railway     constructioi' 

to  use  it)  ;   Monaghan  v.  Neic  York  C.  work  injured  by  fall  of  temporary  foot 

d   H.   R.   R.    Co.    (1887)    45   Hun,    113  bridge  due  to  defective  timber)  ;  Conies^ 

(leaking  throttle  and  valve  and  defect-  v.   American   Exp.    Co.    (1895)    87    Me. 

ive  brake)  ;  Wabash,  St.  L.  <£-  P.  R.  Co.  352,  32  Atl.  965    (sliding  door  of  ware- 

V.  Kastner  (1898)   80  111.  App.  572   (no  house  stuck  when  pushed' back)  ;   Mun- 

handhold)  ;   Chicago  &  0.  W.  R.  Co.  v.  die  v.  Eill  ]\Jfg.  Go.  (1894)  86  Me.  400, 

Travis     (1892)     44    111.    App.    466     (no  30   Atl.    16    (defective  floor);   Ames  v. 

handrail);    Fifield   v.    Northern    R.    Co.  Quigley    (1897)    75  111.  App.  446    (floor 

(1860)  42  N.  H.  225  (engine  exploded),  of  horse's  stall  broke  and  caused  servant 

(h)  Defective  railway  cars. — Cres-  to  fall  under  the  feet  of  a  horse)  ;  Na- 
v:cll  V.  Wilmington  &  N.  R.  Co.  (1899)  son  v.  West  (1886)  78  Me.  253,  3  Atl. 
2  Penn,  (Del.)  210,  43  Atl.  629  (single  911  (servant  injured  by  the  collapse  of 
pocket  drawhead;  brakeman  caught  be-  the  arch  of  an  oven  which  he  was  clean- 
tween  drawhead  and  drawbar)  ;  Box  v.  ing  out)  ;  Riiss  v.  American  Cereal  Go. 
Chicago,  R.  I.  &  P.  R.  Go.  (1899)  107  (1900)  110  Iowa,  743,  81  N.  W.  796 
Iowa,  660,  78  N.  W.  694  (drawbars  of  (servant  fell  through  a  trap  door  which 
discarded  type)  ;  Shackelton  v.  Manis-  slipped,  owing  to  its  hingesi  being  un- 
tee  &  N.  E.  R.  Co.  (1895)  107  Mich.  16,  fastened)  ;  Eealey  v.  Smith  (1892)  43 
64  N.  W.  728  (freight  conductor  in-  N.  Y.  S.  R.  804,  17  N.  Y.  Supp.  851 
jured  through  want  of  handrail)  ;  Mc-  (chute  for  removal  of  debris  from  a 
Laren  v.  Williston  (1892)  48  Minn,  building  under  demolition  fell). 
299,  51  N.  W.  373  (drawbar  of  cars  so  (k)  Want  of  safeguards  to  prevent 
low  as  to  pass  under  the  engine)  ;  servant  from  falling  into  various  dan- 
Thompson  v.  Missouri  P.  R.  Co.  (1897)  gerous  places. — Anthony  v.  Leeret 
51  Neb.  527,  71  N.  W.  61  (combination  (1887)  105  N.  Y.  591,  12  N.  E.  561 
of  ordinary  and  Miller  couplings)  ;  Ar-  (trap  door  left  open;  employee  knew  its 
nold  T.  Delaware  t£  H.  Canal  Go.  (1890)  location  and  the  arrangements  for  the 
125  N.  Y.  15,  25  N.  E.  1064  (ear  out  of  protection  of  persons  having  occasion 
repair)  ;  Windover  v.  Troy  City  R.  Go.  to  pass  over  it)  ;  Kolb  v.  Sandwich  En- 
(1896)  4  App.  Div.  202,  38  N.  Y.  Supp.  terprise  Co.  (1890)  36  111.  App.  419 
.591  (defective  brake)  ;  Missouri,  K.  &  (sers'ant  killed  by  falling  through  a 
T.  R.  Co.  V.  Wood  ( 1896 ;  Tex.  Civ.  trap  door  the  position  of  which  he  knew, 
App.)  35  S.  W.  879  (defective  coup-  and  which  ne  understood  was  as  likely 
lings)  ;  McDonald  v.  Norfolk  &  W.  R,  as  not  to  open  at  any  time  of  the  day)  ; 
Co.  (1897)  95  Va.  98,  27  S.  E.  821  Wana.malcer  v.  Burlce  (1886)  111  Pa. 
(mismatched  couplings).  423,    2    Atl.    500     (hole    in    floor    near 

(i)   Defective  hand  cars. — Burlington  where  plaintiff  was  working)  ;  Schwartz 

dc   C.  R.   Co.  V.  Liehe    (1892)    17   Colo.  v.  Cornell    (1891)    36  N.  Y.  S.  R.  646, 

280,  29  Pac.  175   (section  hand  injured  13   N.   Y.   Supp.   355    (servant   selected 

by  the  breaking  of  an  iron  rod  which  position   for   work   near   an  opening   in 

communicated  motion  from  the  lever  to  the  floor,  and  fell  into  it)  ;  Balle  v.  De- 

the  wheels  of   a   handcar);    McGhee   v.  trail  Leather  Co.    (1889)   73  Mich.  158, 

Bell   (1897)    19  Ky.  L.  Rep.  267,  39  S.  41  N.  W.  216   (servant  thrown  into  vat 

W.  823,  Reversing  on  Rehearing     1897)  through    stumbling    against    a,   box   the 

38    S.   W.   702    (lever   of   handcar   was  po-^ition    of    which    he    knew    perfectly 

worm-eaten)  ;    Norton    v.    Louisville    &  well)  ;    Kinnare   v.    Chicago    (1897)    70 

N.  B.  Go.    (1895)    16  Ky.  L.  Rep.  846,  111.    App.    106,   Aflirmed  in    (1898)    171 

30  S.  W.  599    (section  hand  injured  by  111.  332,  49  N.  E.  536   (want  of  fence  to 
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prevent  falling  from  roof  of  house)  ; 
Whatley  v.  Block  (1894)  95  Ga.  15,  21 
S.  E.  985  (elevator  well  without  rail- 
ing) .  In  some  jurisdictions,  facts  lilce 
those  stated  in  these  cases  are  held  not 
to  import  negligence  at  all.  See  §§  80 
and  264,  ante. 

(1)     Defective     machinery. — Birming- 
ham   V.    Fettit    (1892)     21    D.    C.    209 
(boiler  exploded)  ;   Breig  v.   Chicago  & 
W.  M.  R.  Co.    (1893)    98  Mich.  222,  57 
N.  W.  118    (emery  wheel  burst)  ;  Camp 
Point  Mfg.  Co.  v.  Ballou   (1874)   71  111. 
417   (emery  stone  burst  owing  to  imper- 
fection  in  the  governor)  ;    Murtaugh  v. 
\ew  York  G.  &  H.  B.  R.  Co.   (1888)   49 
Hun,   456,   3   N.   Y.   Supp.   483    (emery 
wheel   not   truly   balanced)  ;    Becker   v. 
Baumgariner    (1892)    5  Ind.   App.   576, 
32   N.    E.   786    (want  of   shifter   for   a 
belt)  ;   Slattery  v.    Walker   &    P.    Mfg. 
Co.   (1901)   179  Mass.  307,  60  N.  E.  782 
(check-valve  of  air  hoist  was  too  weak 
to  withstand  the  pressure  put  upon  it)  ; 
Gunn    V.    WilKngham    (1900)     111    Ga. 
427,  36  S.  E.  804  (derrick  gave  way  ow- 
ing to  the  fact  that  the  stay  ropes  were 
too  small  and  had  been  corroded  by  be- 
ing left  in  a  cellar  where  there  was  an 
accumulation    of    acid)  ;    Alexander    v. 
Tennessee  &  L.  C.   Gold  d  8.  Min.  Co. 
(1884)   3  N.  M.  255,  3  Pac.  735   (hoist- 
ing machinery   in   a   mine)  ;    Morris   v. 
Gleason   (1879)   4  111.  App.  395    (explo- 
sion of  boiler)  ;  Scott  v.  Darby  Coal  Co. 
(1894)  90  Iowa,  689,  57  N.  W.  619  (em- 
ployee  familiar   with  the   fact  that   an 
engine  used  by  his  employer  used  to  get 
"on  centre,"  and  that  the  engineer  era- 
ployed  to  operate  did  not  keep  it  "off 
centre"  as  well  a.s  some  other  engineers, 
was  injured  by  its  being  moved  in  the 
direction   opposite   to   that   ordered   by 
him,  as  a  preliminary  to  startine;  it)  ; 
Poll  V.  Heivitt  (1893)   23  Ont.  Eep.  619 
(injury  caus«d  by  the  giving  way  of  a 
string  by  which  a  brake  was  applied  au- 
tomatically to  a  machine ) . 

(m)  Unguarded  machinery. — The  Ma- 
harajah (1891)  1  C.  C.  A.  181,  1  U.  S. 
App.  20,  49  Fed.  Ill  (hand  caught  in 
cogs  of  winch)  ;  Stcoboda  v.  Ward 
(1879)  40  Mich.  420;  Schroeder  v. 
Michigan  Car  Co.  (1885)  56  Mich.  132, 
22  N.  W.  220;  King  v.  Ford  River  Lum- 
ber Co.  (1892)  93  Mich.  172,  53  N.  W. 
10;  Kelley  v.  Silver  Spring  Bleaching  & 
Dyeing  Co.  (1878)  12  R.  I.  112,  34  Am. 
Rep.  615;  Both  v.  Northern  Pacific 
Lumbering  Co.  (1889)  18  Or.  205,  22 
Pac.  842.  In  many  jurisdictions  the 
want  of  guards  does  not  import  negli- 
gence.    See  §§  76  and  264,  ante. 


(n)  Want  of  means  of  egress  in  case 
of  fire. — Marsden  v.  Haigh  (1884)  14 
W.  N.  C.  526.     See  §  13,  ante. 

(o)  Defective  oil  for  lantern. — Buff- 
man  V.  Michigan  G.  R.  Go.  (1896)  109 
Mich.  251,  67  N.  W.  118. 

(p)  Defective  appliances  for  dealing 
with  explosives. — King  v.  Morgan 
(1901)   48  C.  C.  A.  507,  109  Fed.  446. 

(q)  Defective  roof  in  mines. — Massie 
V.  Peel  Splint  Goal  Go.  (1896)  41  W. 
Va.  620,  24  S.  E.  644  (timbering  of 
drift)  ;  Breckinridge  &  P.  Syndicate  v. 
Murphy  (1897)  18  Ky.  L.  Rep.  915,  38 
S.  W.  700    (roof  of  drift). 

(r)  Lack  of  customary  appliances  for 
various  purposes. — Quick  v.  Minnesota 
Iron  Go.  (1891)  47  Minn.  361,  50  ^.  W. 
244  (want  of  means  to  signal  engineer 
when  miners  are  about  to  cross  the 
shaft  in  wnich  a  cage  works)  ;  Hunt  v. 
Kile  (1899)  38  C.  C.  A.  641,  98  Fed.  49 
(no  checks  furnished  to  prevent  piles 
which  were  being  loaded  on  cars  by 
means  of  skids,  from  slipping  back  in 
case  the  tackle  broke)  ;  Southern  Kan- 
sas R.  Go.  V.  Moore  (1892)  49  Kan.  616, 
31  Pac.  138  (plaintiff's  foot  crushed  by 
a  rail  which  a  gang  adjoining  his  own 
weTe  unloading,  he  being  aware  of  the 
want  of  the  usual  appliances  for  secur- 
ing safety  in  such  work,  and  also  of  the 
absence  of  the  foreman)  ;  Myers  v.  W.  G. 
DcPauio  Go.  (1894)  138  Ind.  590,  38 
N.  E.  37  (no  gauntlets  furnished  for 
handling  glass). 

An  employee  injured  by  the  fall, 
through  lack  of  bracing,  of  a  large 
frame  which  such  employee  and  others 
were  raising  by  hand,  cannot  recover  on 
the  ground  that  it  was  usual  to  have 
work  of  that  kind  done  by  a  rigger  with 
derrick  and  appliances,  as  he  assumed 
the  risk  of  raising  it  in  the  manner  em- 
ployed. McLaughlin  v.  Camden  Iron 
Works  (1897)  60  N.  J.  L.  557,  38  Atl. 
077. 

(s)  Incompetent  servants. — McPeck 
V.  Central  Vermont  R.  Co.  (1897)  25  C. 
C.  A.  110,  50  U.  S.  App.  27,  79  Fed.  590 
(servants  on  a,  certain  train  habitually 
omitted  to  give  proper  notice  of  its  ap- 
proach at  the  crossing  where  the  injured 
servant,  a  section  foreman,  was  run 
over)  ;  Illinois  Steel  Co.  v.  Paschke 
(1893)  51  111.  App.  450;  St.  Louis  Press 
Brick  Co.  v.  Kenyon  (1893)  57  111. 
App.  640;  Lake  Shore  &  M.  8.  R.  Co.  v. 
Siupak  (1886)  108  Ind.  1,  8  N.  E.  630; 
Chicago  &  E.  I.  R.  Co.  v.  Beatty  (1895) 
13  Ind.  App.  604,  40  N.  E.  753,  42  N.  E. 
284;  Kansas  P.  B.  Go.  v.  Peavey 
(1885)    34  Kan.  472,  8  Pac.  780;  Hatt 
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275,  ante,  as  those  caiised  by  the  defective  quality  or  attributes  of 
the  instrumentalities  themselves.^ 

v.Xay  (1887)  144  Mass.  186,  10  N.  E.  v.  Fit~patric7c  (1877)  31  Ohio  St.  479 
807;  Oariff  v.  Detroit  d  M.  R.  Co.  (want  of  watchman  to  prevent  coUisio'i 
(1870)  20  >lich.  10.5,  4  Am.  Rep.  364;  of  engines  at  turntable)  ;  Mad  River  & 
J\JrDerinotl  v.  liaiinihrjl  A  SI.  J.  R.  Co.  L.  E.  H.  Co.  v.  Barber  (1856)  5  Ohio 
(1S85)  87  Mo.  -ZSr,:  Haxicin  v.  Xew  St.  562,  67  Am.  Dec.  312;  Rumsey  v. 
York  ('.  <C-  H.  R.  R.  Co.  (1873)  65  Barb.  Delairare,  L.  &  W.  B.  Go.  (1802)  151 
129,  Allirmed  (1S74)  in  5(i  N.  Y.  608;  Pa.  74,  25  Atl.  37  (crossing  not  pro- 
(Ivlf.  C.  d  S.  F.  R.  Co.  V.  Schwabie  tccted  hv  watchman);  Gulf,  C.  &  S.  F. 
(1892)  1  Tex.  Civ.  App.  573,  21  S.  W.  R.  Co.  v.  Harriett  (1891)  80  Tex.  73,  15 
700;  B.  Lantry  Sons  v.  Lourie  (1900;  S.  W.  556;  Robinson  v.  Houston  &  T.  C. 
Tex.  Civ.  App.)  .)8  S.  W.  8.37;  R.  Go.  (1877)  46  Tex.  540;  Eddy  v. 
M'Chrirles  v.  Horn  Silver  ilin.  d-  Smelt-  Rogers  (1894;  Tex.  Civ.  App.)  27  S.  \\. 
inn  Go.  (1894)  10  Utah,  470,  37  Pac.  295;  l,iitrnmouille  v.  Bennington  &  R. 
733:  Lnlreiiiouille  v.  Bennington  &  R.  R.  Co.  (1891)  63  Vt.  336,  22  Atl.  058 
R.  Go.  (1891)  63  Vt.  336,  22  Atl.  656;  (want  of  watchman  to  guard  car  under 
M'Ternan  v.  White  (1890)  17  Se.  Sess.  repair).  Where  the  servant  injured 
Cas.  4th  Series,  308.  was  the  agent  of  the  master  in  respect 

In  Chambers  V.  Willey  (1872)  3  Vict,  to  seeing  that  a  sufficient  number  of 
L.  Rep.  (L. )  17,  the  court  drew  .v  dis-  servants  was  provided  under  the  given 
tinction  between  an  incompetent  and  a  circumstances,  his  failure  to  perform  that 
careless  servant,  holding  that  a  fellow  duty  properly  is  an  additional  reason 
servant  who  remained  at  work  with  the  for  declaring  the  action  not  to  be  main- 
former  kind  of  servant,  knowing  his  in-  tainable.  Texas  &  P.  R.  Go.  v.  Smith 
competency,  did  so  at  his  own  peril,  but  (1895)  31  L.  R.  A.  321,  14  C.  C.  A.  509, 
that,  in  the  case  of  a  careless  servant,  30  U.  S.  App.  176,  67  Fed.  524  (train 
such  continuance  of  work  was  not  a  bar  on  which  railway  official  charged  with 
to  his  action.  No  authorities  are  cited  care  of  bridges  fell  through  a  burning 
for  this  distinction,  which  is  clearly  bridge.  Held  that,  as  he  knew  there 
quite  illogical.  was  no  watchman  at  the  bridge,  there 

(t)  Insufficient  number  of  servants,  could  be  no  recovery  for  his  death,  both 
— SJcipp  V.  Eastern  Counties  R.  Co.  because  he  assumed  the  risk  and  was  at 
(1853)  9  Exch.  223,  23  L.  J.  Exch.  N.  fault  in  not  stationing  a  watchman  at 
S.    23,    3    C.    L.    Rep.    185;     Saceton    v.    the  bridge). 

Eawksicorth  (1872)  26  L.  T.  N.  S.  851 ;  (u)  Vicious  or  othericise  dangerous 
Slavens  v.  Northern  P.  R.  Go.  (1899)  OAiimals. — Farley  v.  Picard  (1894)  78 
38  C.  C.  A.  151,  97  Fed.  255;  Texas  &  Hun,  560,  29  N.  Y.  Supp.  802  (servant 
P.  R.  Go.  V.  .Minnick  (1893)  6  C.  C.  A.  bitten  by  vicious  dog)  ;  Eraser  v.  Hood 
387,  13  U.  S.  App.  520,  57  Fed.  362  (en-  (1887)  15  Sc.  Sess.  Cas.  4th  Series,  178 
gineer  knew  there  were  no  track  walk-  (servant  kickea  by  vicious  horse)  ; 
ers  or  night  watchmen  at  a  bridge)  ;  Green  &  G.  Street  Pass.  R.  Co.  v.  Bres- 
Long  V.  Goronado  R.  Go.  (1892)  96  Cal.  mer  (1881)  97  Pa.  103  (same  facts); 
269,  31  Pac.  170;  Greswell  v.  Wilming-  Crichton  v.  Keir  (1863)  1  So.  Sess.  Cas. 
ton  &  N.  B.  Go.  (1899)  2  Penn.  (Del.)  3d  Series,  407  (old  and  wornout  horse)  ; 
210,  43  Atl.  629;  Richmond  &  D.  R.  Co.  Wilson  v.  Boyle  (1890)  17  Sc.  Sess.  Cas. 
V.  Uitchell  (1893)  92  Ga.  77,  18  S.  E.  4th  Series,  62  (horse  insufficiently 
290;  Schnibbe  v.  Central  R.  &  Bkg.  Go.   trained). 

(1890)  85  Ga.  592,  11  S.  E.  876;  Siirift  (v)  Breach  of  statutory  duty.— White 
<6  Go.  v.  Rutkoicski  (1897)  167  111.  156,  v.  Wittetnann  Lithographic  Go.  (1892) 
47  N.  E.  362,  Reversing  (1896)  07  111.  131  N.  Y.  631,  30  N.  E.  236  (unguarded 
App.  209;  Pointon  v.  St.  Louis,  A.  &  T.   machinery). 

H.R.Go.  (1900)  90  111.  App.  623  (train  'An  employee  of  one  who  conducts 
without  a  conductor)  ;  Way  v.  Chicago  his  business  in  a  way  more  hazardous 
&  N.  W.  R.  Co.  ( 1888 )  76  Iowa,  393,  41  than  other  ways  adopted  by  other  em- 
N.  W.  51;  Atchison,  T.  &  S.  F.  R.  Go.  ployers  assumes  the  risk  of  the  more 
V.  Schroeder  (1891)  47  Kan.  315,  27  hazardous  method,  when  he  knows  the 
Pac.  965;  Southern  Kansas  B.  Co.  v.  danger  attendant  upon  such  manner  of 
Drake  (1894)  53  Kan.  1,  35  Pac.  825;  prosecuting  the  work.  Beed  v.  Stock- 
Baltimore  d-  0.  R.  Go.  v.  State  (1874)  meyer  (1896)  20  C.  C.  A.  381,  34  U.  S. 
41  JMd.  268;  Lake  Shore  d  M.  S.  R.  Co.   App.  727,  74  Fed.  180;  Bonnett  v.   Gal- 
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279.  Limits  of  the  doctrine.— (See  also  §§  284-289.  infra.) — It 
is  obvious  that  the  appropriate  domain  of  the  doctrine,  as  applied 
in  cases  of  a  class  discussed  in  §  278,  supra,  may  often  be  extremely 
difficult  to  define  with  reference  to  the  area  of  facts  within  which 
the  principle  that  a  servant  does  not  assume  the  risk  of  any  given 


veston,  H.  &  8.  A.  R.  Co.  (1895)  89 
Tex.  72,  33  S.  W.  334  (stone  inside 
which  servant  was  drilling  fell  on  him 
because  of  seams  therein  and  the  ham- 
mering upon  the  wedges  at  the  top). 

On  this  ground  the  action  has  been 
held  not  warrantable  under  the  follow- 
ing circumstances: 

(a)  Babitual  violation  of  statutory 
duty. — liengtson  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  (1891)  47  Minn.  486,  50  N. 
W.  531  (trackman  aware  of  the  habit- 
ual transgression  of  an  ordinance  as  to 
speed  of  trains). 

(b)  Defective  or  improper  rules. — 
Georgia  R.  &  BJcg.  Co.  v.  Rhodes  (1876) 
56  Ga.  645 ;  Wright  v.  New  York  G.  R. 
Co.  (1862)  25  N.  Y.  562;  Baltimore  & 
0.  R.  Co.  V.  State  (1874)  41  Md.  268 
(conductor  injured  by  a  collision  due  to 
regulations  which  provided  for  an  inade- 
quate number  of  men  on  trains  of  a  par- 
ticular class)  ;  McGrath  v.  Neu>  York 
&  N.  E.  R.  Co.  (1884)  14  R.  I.  358 
(1885)  15  R.  I.  95,  22  Atl.  927  (section 
hand  got  on  a  hana  car  without  objec- 
tion, knowing  that  no  flags  had  been 
sent  out  to  signal  coming  trains,  and 
that  under  the  rules  of  the  company  a 
train  might  be  expected  in  either  direc- 
tion without  signals  being  shown  for 
it)  ;  Peoria,  D.  &  E.  R.  Go.  v.  Puckett 
(1892)  42  III.  App.  642  (rules  requir- 
ing brakeman  to  disconnect  cars  in  a 
dangerous  manner) . 

(c)  Eabitual  violation  of  rules. — 
Lake  Shore  &  M.  8.  R.  Co.  v.  Knittal 
(1878)  33  Ohio  St.  468  ;  Louisville  &  N. 

R.  Go.  V.  Bryant  (1803)  15  Ky.  L.  Rep. 
181,  22  S.  W.  606  (see,  however,  §  232). 
But  although  the  long  acquiescence  of 
a  servant  in  a  departure  from  rules  is 
competent  evidence  to  prove  an  assump- 
tion of  the  additional  risk  thereby  in- 
curred, a  compliance  with  an  exception- 
al order  which  is  suddenly  made,  and 
Avhich  merely  constitutes  a  departure 
pro  hac  vice  from  the  rule,  does  not  con- 
stitute such  acquiescence.  Baltimore  & 
0.  R.  Co.  V.  Camp  (1895)  13  C.  C.  A. 
233,  31  U.  S.  App.  213,  65  Fed.  Rep. 
952. 

(d)  Want  of  rules  to  meet  the  emer- 
gency    in     question. — Haskin    v.     New 
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York  G.  &  H.  R.  R.  Co.  (1873)  65  Barb. 
129,  AfBrmed  in  (1874)  56  N.  Y.  60S 
(no  provisions  to  protect  servants  in 
freight  yards  against  moving  trains)  ; 
Little  Rock  &  M.  R.  Co.  v.  Barry 
(1898)  43  L.  R.  A.  349,  28  0.  C.  A.  644, 
56  U.  S.  App.  37,  84  Fed.  944  (rules  did 
not  provide  for  notice  to  trainmen  of 
the  movements  of  other  trains;  risk  of 
meeting  trains  assumed)  ;  Illinois  G.  R. 
Go.  V.  Neer  (1887)  26  111.  App.  356 
(1889)  31  111.  App.  126  (general  prac- 
tice of  company  was  not  to  notify  en- 
gineers as  to  the  position  of  trains 
ahead  of  them)  ;  Gulf,  C.  d-  8.  F.  R.  Go. 
V.  Williams  (1897;  Tex.  Civ.  App.)  39 
S.  W.  907. 

(e)  Dangerous  methods  of  moving 
railinay  cars. — Kelley  v.  Chicago,  M.  d 
St.  P.' R.  Go.  (1881)  53  Wis.  74,  9  N. 
W.  816  (custom  of  permitting  cars  to 
run  on  the  tracks  of  a  yard  without  a 
brakeman  on  them)  ;  Fordyce  v.  Low- 
man  (1893)  57  Ark.  160,  20  S.  W.  1090 
(injury  caused  by  known  custom  of 
pushing  flat  cars  ahead  of  the  engine)  ; 
Carr  v.  North  River  Constr.  Co.  (1888) 
48  Hun,  266  (injury  caused  by  fact  that 
the  cars  of  a  construction  train  had  no 
check  chains,  and  that  the  train  was 
baclced)  ;  Kennedy  v.  Pennsylvania  tC. 
Go.  (1889)  1  Monaghan,  271,  17  Atl.  7 
(trackman  struck  by  gravel  train 
which,  like  many  others  he  had  seen, 
was  pushed  with  engine  reversed)  : 
Lake  Shore  cC-  M.  S.  R.  Go.  v.  Knittal 
(1878)  33  Ohio  St.  468  (custom  of  mak- 
ing "flying  switches")  ;  Youll  v.  Sioux 
Citji  &  P.  R.  Co.  (1885)  66  Iowa,  346, 
23  N".  W.  736  (same  risk;  brakeman  in- 
jured by  sudden  jerk). 

A  switchman  does  not,  by  voluntarily 
making  a  coupling  which  is  unusually 
dangerous,  assume  the  risk  attending 
the  making  of  it  without  signals,  mere- 
ly because  he  has  the  right  to  reduce  the 
danger  to  a  minimum  by  giving  signals 
to  the  engineer,  where  he  gives  the 
proper  signals  and  they  are  not  heeded. 
Houston  tC-  T.  G.  R.  Go.  v.  Kelley  (1896) 
13  Tex.  Civ.  App.  1,  34  S.  W.  809,  Re- 
hearing Denied  in  (1896)  13  Tex.  Civ. 
App.  25,  46  S.  W.  863  (charge  to  oppo- 
site effect  held  erroneous). 
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defect  of  which  he  has  no  knowledge,  actual  or  constructive,  shall 
be  treated  as  controlling.  The  cases  bearing  upon  the  question  thus 
indicated  are  not  harmonious. 

There  is  not,  and  can  scarcely  be,  any  dispute  as  to  the  correctness 
of  the  position  that  the  rule  laid  down  as  to  the  effect  of  the  servant's 

(f)  Arrangements  creating  a  risk  of  to  fall  upon  the  roadbed  and  become 
collisions  hetioeen  trains  and  vehicles  at  concealed  in  the  grass). 

crossings. — Bancroft  v.  Boston  &  U.  R.  (k)  Dangerous  objects  deposited  near 

Go.    (1893)    67  N.  H.   466,  30  Atl.  409  railway  tracks.— Gafney  v.   New   York 

(freight  ears  were  left,  as  was  custom-  £  N.  E.  R.  Go.    (1887)    15  R.  I.  456,  7 

ary,  on  a  siding  in  such  a  position  as  to  Atl.  284   (pile  of  lumber)  ;  Bengtson  v. 

obstruct  the  view  of  a  crossing,  the  re-  Chicago,  St.  P.  M.  &  0.  R.  Co.    (1891) 

suit  being  that  a  switchman  while  rid-  47   Minn.   486,   50  N.  W.   531    (pile  of 

ing   on    an    engine   came    into    collision  logs   prevented   trackman's  getting   out 

with  a  cart  which  had  stopped  on  the  of  way  of  train). 

crossing)  ;  Rumsey  v.  Delatvare,  L.  d  W.  (1)     Improper     methods     of     getting 

R.   Co.    (1892)    151   Pa.  74,  25  Atl.   37  loads  onto  railicuy  cars. — Illinois  G.  R. 

(same  accident).  Co.  v.  Reardon  (1894)   56  111.  App.  542; 

(g)  Lack  of  cautionary  signals  to  Clayhaugh  v.  Kansas  City,  Ft.  S.  &  M. 
protect  employees  working  on  railway  R.  Co.  (1894)  56  Mo.  App.  630  (un- 
tracks. — O'&orlce  v.  Union  P.  R.  Co.  usual  and  extra-hazardous  method  of 
(1884)  22  Fed.  189  (no  flag  set;  sec-  loading  ties)  ;  Cleveland,  G.  C.  d  St.  L. 
tion  man  on  truck  injured)  ;  Marean  v.  R.  Co.  v.  Garr  (1901)  95  111.  App.  576 
New  York,  S.  <&  W.  R.  Co.   (1895)    167  (rails  loaded  on  moving  car). 

Pa.   220,   31   Atl.   562    (no   signals  fur-  (m)    Improper   method   of   arranging 

nished  to  protect  car  inspector).  loads  on  railway  cars. — Larkin  v.  New 

(h)    Custom   of   leaving   cars   on  sid-  York  C.   &    E.    R.   R.    Co.    (1896)    166 

ings    inthout    stop    blocks. — Hewitt    v.  Mass.   110,  44  N.  E.  122    (tank  slipped 

Flint  t&  P.  M.  R.  Co.    (1887)    67  Mich,  against     lumber     near     its     end,     and 

61,  34  N.  W.  659.  crushed  the  hand  of  a  servant  who  had 

(i)    Dangerous  customs  in  regard  to  entire  charge   of   the   car)  ;    Schulfz  v. 

coupling  cars. — Kroy  v.  Chicago,  R.  I.  &  Chicago  d  N.  W.  R.  Co.  (1887)  67  Wis. 

P.  R.  Co.  (1871)  32  Iowa,  357  (plaintiff  616,   58   Am.   Rep.   881,   31   N.   W.    321 

had  himself  actively  contributed  to  tne  (trackman    injured    by    piece     of    coal 

establishment  of  the  custom  of  coupling  which   fell   from   an  overloaded   tender, 

cars    in    motion).     The    fact    that    the  where  he  knew  that  it  was  customary  so 

plaintiff  was  not  furnished,  as  required  to  load  it) . 

by   the   rules   of   the   company,   with    a  (n)   Heavy  objects  left  in  a  position 

coupling  stick,  will  not  entitle  him  to  where    they    are    likely    to    be    knocked 

recover  for  an  injury  received  in  mak-  down. — Assop  v.  Yates  (1858)  2  Hurlst. 

ing  a  coupling  by  hand,  where  that  is  &  N.  768,  27  L.  J.  Exch.  N.  S.  156  (ma- 

the  ordinary  practice  of  the  employees,  chine    left   where    it   was    likely   to   be 

Louisville  &  N.  R.  Co.  v.  Bryant  (1893)  struck  down  by  passing  vehicles). 

15  Ky.  L.  Rep.  181,  22  S.  W.  606.  (o)   Heavy  objects  carelessly  piled. — 

(j)    Custom  of  allowing  loose  objects  Brinkley     Car     Works   &    Mfg.    Co.    v. 

to  remain  on  a  railway  track. — An  as-  Lev:is    (1900)    68   Ark.    316,   57   S.   W. 

sumption  of  the  risk  is  inferred  where  1108     (plaintiff    himself    had     testified 

a  brakeman  who  knew  that  it  was  the  that  he  knew  the  danger  of  the  method 

custom  to  leave  ashes  upon  the  track  for  of    piling    adopted    by    the    employer)  ; 

some   time  before  clearing  them   away  McFadden  v.  Campbell  (1895)    13  Misc. 

stumbled  on  them.     Hughes  v.  Winona  158,  34  N.  Y.  Supp.  136   (plaintiff  him- 

&  St.  P.  R.  Co.   (1880)   27  Minn.  137,  6  self  testified  that  he  knew  that  the  man- 

N.  W.  553   (evidence,  however,  was  here  ner  in  which  a  tier  of  bales  of  rope  had 

held  not  to  justify  inference  of  such  as-  been   piled   was   unsafe)  ;    Sonnefield  v. 

.sumption).     See    also    Williams    v.    St.  Mai/ton    (1897;   Tex.   Civ.  App.)    39   S. 

Louis  &  S.  F.  R.   Go.    (1893)    119  Mo.  W."l66   (lumber  negligently  piled). 

316,   24   S.   W.   782    (car   repairer   had  (p)   Improper  methods  of  excavating 

worked  in  the  particular  yard  for  some  banks   of  earth,   etc. — Simmons  v.   Ghi- 

years,  and  knew  that,  in  repairing  cars,  cago  &  T.  R.   Co.    (1884)    110   111.   340 

small  pieces  of  wood  and  iron  were  apt  (dangerous   methp4   Qf   taking   down   9, 
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knowledge  of  the  methods  of  work  does  not  govern  the  case,  merely 
hecause  it  is  shown  that  the  master  or  his  representative  had  pre- 
viously been,  to  the  servant's  knowledge,  guilty  of  several  acts  of 
negligence  similar  to  that  which  caused  the  injury,  and  that  to  entail 
a  disability  to  recover  on  this  ground  the  acts  must,  at  all  events, 
have  been  repeated  so  often  and  under  such  circumstances  as  to 
establish  what  may  reasonably  be  described  as  a  customary  method 
of  doing  business,  and  the  sei-vant  must  have  had  notice  of  such 
customary  method.^ 


bank)  ;  Naylor  v.  Chicago  &  2V.  W.  R. 
Go.  (1881)  53  Wis.  661,  11  N.  W.  24 
(simila-r  facts)  ;  Larsson  v.  McClure 
(1897)  95  Wis.  533,  70  N.  W.  662  (ex- 
perienced employee  excavating  at  the 
bottom  of  a  frozen  sand  bank  assumes 
the  risk  of  injury  by  its  falling  down 
upon  him,  where  he  knows  that  blasting 
has  been  resorted  to,  to  break  down  the 
bank,  and  has  witnessed  and  under- 
stands the  effect  produced  by  such  blast- 
ing in  shattering  the  bank).  For  other 
decisions  involving  similar  facts,  but 
denying  the  right  of  recovery  on  a  dif- 
ferent ground,  see  §  269,  ante. 

(q)  Trenches  not  shored. — Regan  v. 
Palo  (1898)  62  N.  J.  L.  30,  41  Atl.  364 
( soil  was  of  a  kind  likely  to  slip,  if  not 
shored ) . 

A  laborer  employed  in  digging  a  sew- 
er trench  through  made  ground,  which 
was  shored  up  by  the  workmen  to  keep 
it  from  falling,  cannot  recover  for  inju- 
ries sustained  by  a  cave-in  and  the  fall- 
ing on  him  of  a  large  stone  projecting 
from  the  side  of  the  trench,  due  to  the 
failure  to  drive  piling  down  to  the  bot- 
tom of  the  trench,  because  of  the  stone, 
which  might  have  been  removed,  where 
he  continued  to  work  with  knowledge  of 
the  facts.  Golden  v.  Sieghardt  (1898) 
33  App.  Div.  161,  53  N.   1.  Supp.  460. 

(r)  Careless  methods  of  doing  work 
ivhich  requires  the  use  of  explosives. — 
Allard  v.  Eildreth  (1899)  173  Mass.  26, 
52  N.  R  1061  (unexploded  charge  left 
when  laborer  went  back  to  work ) . 

(s)  Custom  of  certain  employees  to 
leave  their  xoorh  temporarily  to  siibsti- 
tutes. — Louisville  &  N.  R.  Co.  v.  Kelly 
(1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
103,  63  Fed.  407  (brakeman  knowing  of 
a  prevailing  custom  of  engineers  to 
leave  the  firemen  in  charge  of  their  en- 
gines when  switching  or  similar  work  is 
to  be  done,  held  entitled  to  recover  from 
the  company  for  injury  by  a  fireman's 
incompetent  management,  only  when 
hjs  fitness  was  below  what  ought  to  be 


required  of  firemen,  and  when  his  unfit- 
ness was  known,  or  should  reasonably 
have  been  known,  to  the  representative 
of  the  company) . 

(t)  System  exposing  servant  to  in- 
jury from  falling  or  flying  oijects. — 
Planters'  Oil  Co.  v.  Mansell  (1897; 
Tex.  Civ.  App.)  43  S.  W.  913  (servant 
injured  by  a  bale  of  cotton  thrown  from 
an     upper     door)  ;      Wood     v.     Edges 

(1896)  83  Md.  257,  34  Atl.  872  (servant 
injured  by  the  want  of  a  guard  to  arrest 
flying  pieces  of  iron  around  a  place 
where  iron  castings  were  broken  by  the 
fall  of  a  heavy  weight) . 

(u)  Custom  of  leaving  hatches  open 
on  ships. — A  longshoreman  who  knows 
that  it  is  customary  to  leave  the 
hatches  of  ships  open  when  they  are 
coaling  takes  the  risk  of  being  injured 
by  that  open  condition.  The  Saratoga 
(1898)  87  Fed.  349,  Reversed  in  36  C. 
C.  A.  208,  94  Fed.  221,  but  not  on  this 
point. 

-  See  Chicago  &  N.  W.  R.  Co.  v.  Kane 

(1897)  70  111.  App.  676. 

In  Gulf,  C.  <&  S.  F.  R.  Co.  v.  Brent- 
ford (1891)  79  Tex.  619,  15  S.  W.  561 
(vice  principal  made  so  much  noise  that 
workmen  could  not  hear  the  signals 
which  were  necessary  for  the  safe  per- 
formance of  their  work  of  loading  iron ) , 
the  court  said:  "When  the  cau,se  of  the 
injury  is  the  direct  act  of  the  master, 
or  his  representative,  it  cannot  be  said 
that  the  servant's  remaining  in  the  em- 
ployment is  the  proximate  cause  of  the 
injury,  even  though  the  servant  may 
have  known  that  the  master  or  his  rep- 
resentative had  frequently  done  the 
same  or  similar  acts  which  imperiled  his 
safety;  for  the  act  which  in  such  case 
causes  the  injury  is  the  wrongful  act 
of  the  master  or  of  his  representative, 
the  result  of  the  exercise  of  the  will  of 
the  one  or  the  other,  and  hence  the  prox- 
imate cause  of  the  effect  from  which  the 
master  ought  not  to  be  permitted  to  go 
free  from  liability  on  the  ground  that 
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But  even  in  cases  where  such  a  customary  method  is  deducible 
from  the  evidence,  it  seems  necessary,  in  order  to  prevent  a  dangerous 
interference  with  the  operation  of  the  generic  principle  which  imposes 
upon  the  master  tlie  dutj'  of  providing  and  maintaining  proper  in- 
strumentalities, to  hold  that  an  action  founded  on  the  existence  of  a 
defect  which  constantly  remains  as  a  possible  source  of  injury  to 
certain  servants,  as  long  as  the  conditions  which  constitute  the  defect 
are  left  uni-emedied,  cannot  be  barred  by  showing  that  the  master  had 
habitually  failed  to  exercise  a  proper  supervision  over  the  class  of 
instrumentalities  to  which  the  one  in  question  belongs.  For  this 
position  there  is  the  high  authority  of  the  Supreme  Court  of  the 
United  States,  which  has  emphatically  declared  that  "no  reason  can 
be  found  for,  and  no  authority  exists  supporting,  the  contention  that 
an  employee,  either  from  his  knowledge  of  the  employer's  methods 
of  business,  or  from  a  failure  to  use  ordinary  care  to  ascertain  such 
methods,  subjects  himself  to  the  risks  of  appliances  being  furnished 
which  contain  defects  that  might  have  been  discovered  by  reasonable 
inspection."^     Similarly,  it  has  been  denied  that  a  servant's  assump- 

the  servant  knew  he  had,  before  the  ployee,  by  continuing  in  the  employment 
happening  of  the  injury,  done  acts  such  without  objection  on  his  part,  or  prom- 
as  that  from  which  the  injury  resulted,  ise  on  the  part  of  the  master  to  change 
but  still  remained  in  his  service."  it,  is  held  to  assume  the  risk  incident 
In  Sherman  v.  Chicago,  M.  d  St.  P.  to  that  mode  of  doing  the  business.  A 
R.  Co.  ( 1885 )  34  Minn.  259,  25  N.  W.  single  instance,  or  any  number  of  in- 
593,  where  an  instruction  inconsistent  stances,  not  amounting  to  a  custom  or 
with  this  principle  was  held  to  have  mode  of  business,  of  culpable  negligence 
been  rightfully  refused  in  the  case  of  on  the  part  of  the  master,  will  not  cast 
a  brakeman  injured  by  the  want  of  on  the  employee  the  risk  of  subsequent 
blocking  in  one  of  the  frogs  in  a  par-  or  other  similar  acts  of  negligence." 
ticular  yard,  the  court  said:  "If  the  'Texas  &  P.  R.  Co.  v.  Archibald 
defendant's  habit,  custom,  or  mode  of  (1898)  170  U.  S.  665,  42  L.  ed.  1188, 
doing  business  at  that  yard  was  to  pro-  18  Sup.  Ct.  Rep.  777.  The  court  said: 
tect  the  frogs  by  blocks, — if  that  was  "The  employee  .  .  .  has  the  right 
the  rule  of  its  conduct, — Sherman  had  a  to  rest  on  the  assumption  that  applian- 
right  to  assume,  where  he  had  not  no-  ces  furnished  are  free  from  defects  dis- 
tice  to  the  contrary,  that  such  mode  or  coverable  by  proper  inspection,  and  is 
custom  had  been  followed  in  respect  to  not  submitted  to  the  danger  of  using 
any  particular  frog.  He  had  a  right  to  appliances  containing  such  defects,  be- 
assume,  in  the  absence  of  such  notice,  cause  of  his  knowledge  of  the  general 
that  the  defendant  had  acted  according  methods  adopted  by  the  employer  in 
to  the  general  rule  adopted  by  it  for  its  carrying  on  his  business,  or  because  by 
business,  although  he  may  have  known  ordinary  care  he  might  have  known  of 
some  instances  in  which  it  had  not  done  the  methods,  and  inferred  thereirom 
so.  The  omission  at  that  yard  to  put  in  that  danger  of  unsafe  appliances  might 
the  blocks,  not  as  a  general  rule,  but  in  arise.  The  employee  is  not  compelled  to 
isolated  instances,  would  not  make  out  pass  judgment  on  the  employer's  raeth- 
a  case  like  that  of  the  Bughes  Case  ods  of  business,  or  to  conclude  as  to 
[(1880)  27  Minn.  137,  6  N.  W.  553,  their  adequacy.  He  has  a  right  to  as- 
(see  note  1,  subd.  (j)  supra)],  of  an  sume  that  the  employer  will  use  reason- 
unsafe  and  careless  custom  or  habit  of  able  care  to  make  the  appliances  safe, 
doing  business,  known,  or  which  by  the  and  to  deal  with  those  furnished  rely- 
use  of  his  senses  ought  to  be  known,  to  ing  on  this  fact,  subject,  of  course,  to 
an   employee;    in   which   case    the   em-  the   exception    which    we    have   already 
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tion  of  the  risk  of  a  latent  defect  is  a  necessary  inference  from  the 
fact  that  he  knew  that  the  defective  appliance  had  not  been  inspected.* 
On  the  other  hand,  the  supreme  court  of  ISTew  Hampshire  has  not 
shrunk  from  facing  the  consequences  of  the  opposite  view,  and  has 
recently  denied  recovery  on  the  specific  ground  that  the  servant  must 
be  taken  to  have  assumed  the  risk  of  a  certain  defect,  for  the  reason 
that  he  was  familiar  with  the  employer's  syetem  of  inspection,  and 
understood  the  danger  arising  from  such  a  defect  as  that  which 
existed  as  a  result  of  the  failure  to  inspect  the  appliance  in  question 

stated,  by  which,  where  an  appliance  is  In  Texas  it  has  been  held  proper  to 
furnished  an  employee,  in  which  there  refuse  a  requested  instruction  that  the 
exists  a  defect  known  to  him  or  plainly  servant — a  car  repairer — took  the  posi- 
observable  by  him,  he  cannot  recover  for  tion  subject  to  all  risks  pertaining  to 
an  injury  caused  by  such  defective  ap-  the  service,  and,  if  he  knew  of  the  cus- 
pliance,  if,  with  the  knowledge  above  torn  or  manner  in  which  entry  was  made 
stated,  he  negligently  continues  to  use  upon  the  repair  tracks,  he  assumed  all 
it.  In  assuming  the  risks  of  the  par-  risks  incident  to  that  custom.  Texas 
ticular  service  in  which  he  engages,  the  d  P.  B.  Co.  v.  Eterheart  (1897)  91  Tex. 
employee  may  legally  assume  that  the  321,  43  S.  W.  510,  Affirming  (1897; 
employer,  by  whatever  rule  he  elects  to  Tex.  Civ.  App.)  40  S.  W.  1060.  Com- 
conduct  his  business,  will  fulfil  his  le-  pare  the  decisions  that  a  brakeman  does 
gal  duty  by  making  reasonable  efforts  not  assume  the  risks  incident  to  the  neg- 
to  furnish  appliances  reasonably  safe  ligent  inspection  of  cars,  even  though  he 
for  the  purposes  for  which  they  are  in-  may  know  that  such  is  the  manner  of 
tended;  and  whilst  this  does  not  jus-  inspection  (Missouri,  K.  &  T.  R.  Co.  v. 
tify  an  employee  in  using  an  appliance  Ghamhers  [1897]  17  Tex.  Civ.  App.  487, 
which  he  knows  to  be  defective,  or  re-  43  S.  W.  1090)  ;  and  that  the  fact  that 
lieve  him  from  observing  patent  defects  the  injured  servant  knew  that  a  rail- 
therein,  it  obviously  does  not  compel  road  company  had  no  ear  inspector  in  a 
him  to  know  or  investigate  the  employ-  large  town  does  not  charge  him  with  an 
er's  modes  of  business,  under  the  pen-  assumption  of  the  risks  arising  from 
alty,  if  he  does  not  do  so,  of  taking  the  the  want  of  inspection  {Missouri,  K.  & 
risk  of  the  employer's  fault  in  furnish-  T.  li.  Go.  v.  Gron-der  [1899;  Tex.  Civ. 
ing  him  unsafe  appliances.  .  .  .  In-  App.]  55  S.  W.  380).  Where  a  railroad 
deed,  the  ultimate  result  of  the  argu-  employee  was  injured  by  reason  of  a 
ment  of  the  plaintiff  in  error  is  to  en-  defect  in  a  car,  which  would  have  been 
tirely  absolve  the  employer  from  the  discovered  if  a  proper  inspection  had 
duty  of  endeavoring  to  supply  safe  ap-  been  made,  an  instruction  on  the  theory 
pliaiices,  since  it  subjects  an  employee  to  of  assumed  risk,  which  excluded  his  re- 
all  risks  arising  from  unsafe  ones,  if  covery  if  he  knew  that  the  car  had  been 
the  business  be  carried  on  by  the  em-  inspected  in  the  same  manner  in  which 
ployer  without  reasonable  care,  and  the  the  cars  of  other  roads  were  inspected, 
employee  knew,  or  by  diligence  could  regardless  of  whether  or  not  such  in- 
have  known,  not  of  the  dangers  incident  spection  was  sufficient,  was  properly  re- 
to  the  business,  but  of  the  harm  possibly  fused.  Galveston,  H.  &  8.  A.  R.  Co.  v. 
to  result  from  the  employer's  neglectful  .Vass  (1900;  Tex.  Civ.  App.)  57  S.  W. 
method."     It  was  accordingly  deemed  to    910. 

be  proper  to  strike  out  the  italicised  *  Union  Stock-Yards  Go.  v.  Goodwin 
words  from  a  requested  instruction  to  (1898)  57  Neb.  138,  77  N.  W.  357 
the  effect  that  if  the  jury  believed  "it  (brakeman  here  was  not  under  any  duty 
was  the  custom  of  defendant  company  to  inspect  the  defective  brake  which 
not  to  inspect  or  repair  [foreign]  cars  caused  his  injury).  The  court  distin- 
when  thus  brought  over  to  be  loaded  guished  Arnold  v.  Delaioare  &  H.  Canal 
and  returned,  and  the  plaintiff  knew  Co.  (1890)  125  N.  Y.  15,  25  N.  E.  1064, 
this  custom,  or  could  have  knoion  it  by  on  the  ground  that  the  defect  (a  broken 
the  exercise  of  ordinary  care,  then  he  drawhead)  was  obvious,  and  that  the 
assumed  the  risk  of  being  injured  by  plaintiff's  business  was  to  handle  dam- 
any  defect  in  said  car."  aged  cars. 
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witli  sufficient  closeness.®  This  conclusion  was  arrived  at  without 
any  consideration,  so  far  as  the  report  shows,  of  the  authorities  which 
look  in  the  opposite  direction.  The  present  writer  regards'  the  case 
as  one  of  very  pernicious  tendency,  which  should  not  be  followed. 

There  is  some  authority  for  the  view  that  a  mere  knowledge  of  the 
existence  of  certain  dangerous  conditions  vsdll  not  prevent  recovery, 
where  the  servant  had  no  reason  to  anticipate  that  he  would  ever  be 
brought  into  such  local  relations  with  them  as  to  be  exposed  to  the 
risk  of  injury ;  ^  or  where  the  occurrence  which  eventually  caused  the 
injury  was  one  which  was  so  unlikely  that  he  was  under  no  obliga- 
tion to  anticipate  it.'' 

The  only  logical  ground  on  which  these  decisions  seem  to  be  sus- 
tainable is  that  it  could  not  be  said,  as  a  matter  of  law,  that  the 


'  Leazotte  v.  Boston  &  M.  B.  Co. 
(1899)  70  N.  H.  5,  45  Atl.  1084  (de- 
fective brake  rod  on  foreign  ear;  defect 
was  not  easily  disco'verable  ■  by  servant, 
who  knew  that  the  inspectors  only  ex- 
amined brakes  on  foreign  cars  to  the  ex- 
tent of  seeing  that  the  chains  were  at- 
tached to  the  rods). 

°  A  miner  is  not  prevented  from  recov- 
ering for  injuries  from  props  not  prop- 
erly set  and  fastened,  and  knocked  down 
by  an  unruly  and  vicious  mule  coming 
in  contact  with  them,  by  continuing  to 
work  in  the  place,  with  knowledge  of 
the  character  of  the  mule,  without  ob- 
jection or  complaint,  where  he  had  no 
charge  or  care  of  the  mule.  Western 
Coal  &  Min.  Co.  v.  Ingraham  (1895) 
17  C.  C.  A.  71,  36  U.  S.  App.  1, 
70  Fed.  Rep.  219.  The  court  said:  "It 
would  require  a  great  stretch  of  the 
rule  [as  to  assumption  of  known  risks] 
.     .  to  say  the  plaintiff  should  have 

anticipated  that  this  mule  might  at 
some  time  be  brought  to  the  room  in  the 
mine  where  the  plaintiff  was  at  work, 
and  that  while  there  the  mule  would 
come  in  contact  with  the  timbers  which 
supported  the  roof  of  the  mine,  and 
knock  them  down  because  they  were  in- 
securely set,  and  that  as  a  result  of  all 
this  the  roof  would  fall  and  he  might  be 
injured,  and  that,  anticipating  all  this, 
he  ought  to  have  quit  the  defendant's 
service.  The  case  does  not  call  for  any 
discussion  of  what  is  a  primary,  proxi- 
mate, or  remote  cause.  Here  all  the 
causes  of  the  accident,  whether  remote 
or  proximate,  were  the  result  of  the  de- 
fendant's negligence,  which  the  plaintiff 
waa  not  required  to  anticipate." 

It  has  been  held  by  the  Texas  court 
of   appeals   that   a    section   hand   who, 


after  learning  of  a  defect  in  the  brake 
of  a  hand  car,  has  himself  changed  to 
another,  does  not,  as  matter  of  law,  as- 
sume the  risk  of  injury  upon  the  latter 
car  from  being  run  into  by  the  former 
because  of  such  defect.  International 
£  G.  N.  R.  Go.  V.  Williams  (1896;  Tex. 
Civ.  App.)  34  S.  W.  161.  This  appears 
to  be  rather  a  dubious  application  of  the 
principle  of  the  case  last  cited,  if  we 
suppose  that  the  servant  knew  that  the 
hand  car  still  remained  in  use.  The  de- 
cision seems  to  be  inconsistent  with  an- 
other rendered  by  the  same  court  in 
the  same  year, — Texas  &  P.  B.  Co.  v. 
Johnson  (1896;  Tex.  Civ.  App.)  34  S. 
W.  186,  where  it  was  held  error  to  in- 
struct a  jury  that  a  freight  conductor 
who  continued  in  the  service  of  the  com- 
pany after  learning  of  the  incompetency 
of  an  extra  freight  conductor  did  not 
assume  the  risk  of  colliding  with  a  train 
in  charge  of  the  latter  following  his 
own,  provided  he  did  not  know,  actually 
or  constructively,  that  such  extra  con- 
ductor was  in  charge  of  such  train. 
The  judgment  was  reversed  in  (1896) 
89  Tex.  519,  35  S.  W.  1042.  But  the 
ground  assigned  for  the  reversal  was 
merely  that  there  was  no  evidence  to 
show  that  the  servant  was  aware  of  the 
incompetency,  and  tnat  for  this  reason 
the  error  of  the  trial  judge,  if  there  was 
any,  was  immaterial. 

'  Though  a  trackman  knows  that  a 
track  is  so  rough  as  to  cause  a  swaying 
of  the  cars,  he  is  not  bound  to  antici- 
pate the  contingency  of  being  struck  by 
a  piece  of  coal  which  drops  from  an 
overloaded  tender.  Croll  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (1896)  57  Kan.  548, 
46  Pac.  972,  Reversing  (1896)  3  Kan. 
App.  242,  45  Pac.  112. 
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servant  possessed  that  full  comprehension  of  the  risk  which  must 
be  established  in  order  to  let  in  the  defense  that  it  v^as  assumed. 

279a.  Assumption  of  risk  not  predicable  from  knowledge  of  the  con- 
ditions alone.— (Compare  §  241,  ante,  and  §§  296-298a,  319,  320, 
372,  post.) — To  bring  a  case  within  the  scope  of  the  doctrine  now 
under  discussion,  it  must  be  shown  that  the  servant  possessed  a  suffi- 
ciently exact  appreciation  of  the  nature  and  extent  of  the  danger  in 
question  to  enable  him  to  estimate  the  possibilities  of  his  environment 
in  so  far  as  they  affected  his  bodily  safety.  The  absence  of  that 
appreciation  is  logically  incompatible  with  the  hypothesis  that,  in 
undertaking  or  continuing  in  the  employment,  he  exercised  that  intel- 
ligent and  deliberate  consent  which  is  one  of  the  essential  elements 
involved  in  the  conception  of  an  assumption  of  a  risk.-' 

The  first  step  in  the  process  of  establishing  this  appreciation  is  to 
show  that  the  servant  was  chargeable  with  a  knowledge  of  the  material 
conditions  which  were  the  immediate  cause  of  his  injury.  Mani- 
festly, he  cannot  be  held  to  have  assumed  a  risk  where  he  was  ignorant 
of  the  facts  on  wliich  a  proper  appreciation  of  the  risk  depended.'^ 


'  "When  we  say  that  a  man  appre- 
ciates a  danger,  we  mean  that  he  forms 
a  judgment  as  to  the  future,  and  that 
his  judgment  is  right."  McKee  v. 
Tourtellotte  (1896)  167  Mass.  69,  48  L. 
R.  A.  542,  44  N.  E.  1071. 

"One  does  not  voluntarily  assume  a 
risk,  within  the  meaning  of  the  ri^le 
that  debars  a  recovery,  when  he  merely 
knows  there  is  some  danger,  without 
appreciating  the  danger.  Nor  does  he, 
on  the  other  hand,  necessarily  fail  to 
appreciate  the  danger  because  he  hopes, 
and  even  expects,  to  encounter  it  with- 
out injury.  If  he  comprehends  the  na- 
ture and  the  degree  of  the  danger,  and 
voluntarily  takes  his  chance,  he  must 
abide  the  consequences,  whether  he  is 
fortunate  or  unfortunate  in  the  result 
of  his  venture."  Mundle  v.  Hill  Mfg. 
Co.   (1894)   86  Me.  405,  30  Atl.  16. 

'Brecn  v.  Field  (1892)  157  Mass.  277, 
31  N.  E;  1075  (trench  had  recently  be- 
come unsafe  owing  to  a  washout)  ;  Texas 
d  P.  R.  Co.  V.  Crow  (1893)  3  Tex.  Civ. 
App.  266,  22  S.  W.  928  (spout  of  rail- 
way tank  out  of  repair ;  nature  of  serv- 
ant's work  rendered  it  doubtful  whether 
he  should  have  known  of  it). 

A  railroad  brakeman  does  not,  by  fail- 
ure to  object  to  the  substitution  of  the 
fireman  for  the  engineer,  assume  addi- 
tional hazards  on  account  of  such  sub- 
stitution, where  there  is  no  evidence  to 
show  that  the  plaintiff  had   reason  to 


believe  the  fireman  to  be  incompetent. 
Nicholaus  v.  Chicago,  B.  I.  &  P.  R.  Co. 
(1894)  90  Iowa,  85,  57  N.  W.  694.  An 
employee  who  does  not  know  of  the  ex- 
istence of  a  trap  door  in  the  floor  of  a 
building  in  which  she  works  does  not 
assume  the  risk  from  the  door  being 
left  open  without  notice  or  warning  to 
her.  Hogarth  v.  Pocasset  Mfg.  Go. 
(1897)  167  Mass.  225,  45  N.  E.  629. 
Where  a  telegraph  pole  on  which  an  em- 
ployee was  engaged  fell  from  a  cause 
which  could  not  have  been  reasonably 
anticipated  by  the  plaintiff,  a  contention 
that  the  rule  as  to  the  employer's  fur- 
nishing a  safe  place  was  inapplicable, 
because,  the  line  being  decayed,  the 
employee  was  engaged  in  a  known  dan- 
gerous work,  cannot  prevail.  Riker  v. 
New  York,  0.  &  W.  R.  Co.  (1901)  64 
App.  Div.  357,  72  N.  Y.  Supp.  168.  A 
locomotive  engineer  does  not  assume  the 
risk  of  the  fall  of  a  sufficient  amount  of 
shale  from  an  overhanging  bluff  to  de- 
rail the  train,  because  he  knows  that 
small  quantities  not  sufficient  to  endan- 
ger the  train  sometimes  fall  on  the 
track;  and  he  has  the  right  to  assume 
that  the  company  performs  its  duty  with 
reference  to  inspecting  the  bluff,  in  the 
absence  of  knowledge  to  the  contrary. 
True  V.  Lehigh  Valley  R.  Co.  (1897)  22 
App.  Div.  588,  48  N.  Y.  Supp.  86. 

In    Windover    v.    Troy    City   R.    Co. 
(1890)  4  App.  Div.  202,  38  N.  Y.  Supp. 
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If  the  conditions  are  such  as  to  show  more  than  one  distinct  breach 
of  duty  on  tlie  master's  part,  and  consequently  the  existence  of  more 
than  one  prima  facie  cause  of  action,  his  knowledge  of  each  and  all 
the  abnormal  conditions  must  be  established  in  order  to  bar  the  serv- 
ant's claim.  A  servant  does  not,  because  he  knows  of  one  defect,  take 
the  risk  of  another  of  which  he  has  no  knowledge,  and  if  both  concur 
in  producing  his  injury,  he  is  entitled  to  recover  if  the  accident  would 
not  have  happened  but  for  the  unknown  defect.* 


591,  where  a  motorman  did  not  know 
that  the  reversal  of  the  motor  and  the 
application  of  the  brakes  were  insuf- 
ficient to  prevent  an  electric  car  from 
running  away,  it  was  held  error  to  re- 
ject evidence  showing  that  a  "sandman" 
was  not  supplied,  and  that  the  motor- 
man  was  not  aware  of  the  risk  arising 
from  this  circumstance. 

'  Packer  v.  Thomson-Houston  Electric 
Co.  (1900)  175  Mass.  496,  56  N.  E.  704; 
ilissouri  P.  B.  Co.  v.  Somers  (1890)  78 
Tex.  439,  14  S.  W.  779  {arguendo)  ; 
Thompson  v.  Missouri  P.  R.  Co.  (1897) 
.•il  Neb.  527,  71  N.  W.  61  (known  dan- 
ger of  attaching  ordinary  ear  to  one 
with  Miller  coupling  increased  by  pro- 
jecting bolt  not  known  to  servant)  ; 
Coughlan  v.  Cambridge  (1896)  166 
Mass.  268,  44  N.  E.  218  (workman  em- 
ployed on  a  railroad  track  which  is,  to 
his  knowledge,  in  a  rough  condition, 
does  not  assume  the  risk  caused  by  run- 
ning the  train  at  an  unreasonable 
speed)  ;  Lawhorn  v.  Millen  &  S.  B.  Co. 
(1895)  97  Ga.  742,  25  S.  E.  492  (sim- 
ilar decision  as  to  hrakeman)  ;  W.  C. 
De  Pauw  Co.  v.  Stuiblefield  (1892)  132 
Ind.  182,  31  N.  E.  796  (hea-vy  truck 
which  servant  was  wheeling  broke 
through  the  cover  of  a.  pit;  servant 
knew  of  the  pit;  he  did  not  know  of  the 
weakness  of  the  cover)  ;  Moran  v.  Ear- 
ns (1884)  63  Iowa,  390,  19  N.  W.  278 
(assumption  of  the  risk  of  defects  in 
machinery  does  not  necessarily  imply 
an  assumption  of  the  risk  of  careless- 
ness in  its  operation). 

A  workman  assisting  in  raising  a 
bridge  span  by  means  of  loops  of  track 
steel  assumes  the  risk  of  one  of  them 
breaking  by  reason  of  its  insufficient 
strength,  where  he  has  already  seen 
two  of  them  break,  but  does  not  assume 
the  risk  of  its  breaking  by  reason  of  a 
specific  defect  in  its  material.  Mexican 
C.  B.  Go.  V.  Murray  (1900)  42  C.  C.  A. 
334,  102  Fed.  264.  The  defense  of  as- 
sumption of  risks  is  not  a  bar  to  an 
action  for  injuries  caused  partly  by  the 


imperfect  action  of  the  slide  of  a  coal 
chute,  and  partly  by  a  defect  in  the 
apron,  where  there  is  no  evidence  that 
the  servant  had  knowledge  of  the  latter 
defect.  Great  Northern  K.  Go.  v.  Ka- 
sischke  (1900)  43  C.  C.  A.  626,  104  Fed. 
440.  Knowledge  of  a  railway  employee 
run  over  by  cars  switched  in  upon  a 
side  track  where  he  was  painting  ears, 
that  such  switching  would  probably  be 
done,  will  not  preclude  recovery  for  in- 
juries inflicted,  unless  he  also  knew  that 
adequate  warning  of  their  approach 
would  not  be  given.  International  & 
Q.  N.  B.  Go.  V.  Hinzie  (1891)  82  Tex. 
623,  18  S.  W.  681.  A  railroad  brake- 
man's  knowledge  of  a  custom  to  load 
cars  with  machinery  without  providing 
footboards  to  pass  over  them  does  not 
charge  him  with  an  assumption  of  the 
risk  therefrom,  where  it  is  not  usual  to 
place  such  ears  in  a  position  in  the  train 
where  brakomen  are  required  to  pass 
over  them.  Hosic  v.  Chicago,  B.  I.  d 
P.  R.  Co.  (1888)  75  Iowa,  683,  37  N. 
W.  963.  A  section  hand  familiar  with 
the  fact  that  trains  are  habitually  run 
at  an  unlawful  speed  at  a  certain  place 
assumes  the  risks  resulting  from  that 
rate  of  speed;  but  he  does  not  assume 
the  risk  due  to  the  failure  of  the  engi- 
neer to  give  him  a  signal  which  pecu- 
liar circumstances  may  require.  Schulz 
V.  Chicago,  M.  &  St.  P.  B.  Go.  (1894) 
57  Minn.  271,  59  N.  W.  192.  There  it 
was  held  to  be  error  to  take  the  case 
from  the  jury,  where  there  was  another 
train  approaching  on  a  parallel  track, 
the  noise  of  which  might  have  prevented 
the  injured  servant  from  hearing  the 
approach  of  that  which  struck  him,  and 
it  was  therefore  an  open  question  wheth- 
er the  persons  operating  the  latter  train, 
if  they  had  been  using  due  care,  would 
not  have  discovered  that  the  deceased 
was  unaware  of  its  approach. 

An  injury  received  by  a  section  hand 
in  helping  a  fellow  workman  to  lift  a 
car  off  the  track  when  a  train  suddenly 
appeared   around   a  curve  a,   short  di»- 
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The  second  step  in  the  demonstrative  process  is  to  establish  the 
serr^ant's  appreciation  of  the  danger  produced  by  the  abnormal  condi- 

tance  away  is  not  due  to  an  assumed  the  existence  of  whieli  he  has  no  oppor- 
risk,  where  the  accident  occurred  by  rea-  tunity  tc  ascertain.  Banks  v.  Effing- 
son  of  the  fact  that  the  colaborer  be-  ham '{\HQ5)  63  111.  App.  223.  A  serv- 
came  frightened  and  let  go  his  hold,  ant  who  is  unable  to  recover,  because 
Tliat  he  should  thus  take  fright  was  of  his  knowledge  of  the  animal's  dispo- 
not  an  event  which  the  injured  servant  sition,  for  injuries  caused  by  a  vicio'js 
was  bound  to  anticipate.  International  horse,  may  recover  on  the  theory  that  a, 
d  (t.  N.  R.  Co.  v.  Newiurn  (1900;  Tex.  proper  harness  to  drive  such  a  horse 
Civ.  App.)  58  S.  W.  542,  Judgment  Af-  was  not  supplied,  and  that  he  did  not 
firmed  (1901)  94  Tex.  310,  60  S.  W.  429  know  that  the  harness  actually  sujrpMed 
(only  questions  of  practice  discussed),  was  unsafe  and  unsuitable.  Cooper  v. 
It  is  a  question  for  the  juiy  whether  a  Partner  Breioing  Co.  (1900)  112  Ga. 
brakeman,   killed   while   the   train   was   894,  38   S.  E.  91. 

passing  under  a  bridge,  relied  upon  the  An  employee  killed  while  at  work  in 
bridge  guard  to  warn  him,  and  therefore  a  shaft,  by  the  fall  of  a  car  from  above, 
did  not  assume  the  risk  as  an  incident  of  was  not  chargeable  with  knowledge  of 
his  employment,  where  the  jury  might  the  danger,  although  he  may  have 
find  from  the  evidence  that  he  mounted  known  that  the  track  leading  to  the 
the  car  before  reaching  the  bridge  guard,  mouth  of  the  shaft  was  down  grade, 
and,  receiving  no  warning  from  it,  did  that  the  car  was  not  locked  when  not  in 
not  change  his  position  prior  to  tht  use,  and  that  the  stop  block  at  the  end 
accident.  Hardy  v.  Boston  £  M.  R.  Co.  of  the  track  was  insufficient,  when  it  is 
(1896)  68  N.  H.  523,  41  Atl.  179.  The  not  shown  that  he  knew  that  children 
court  pointed  out  that  the  risk  assumed  frequently  rode  down  the  grade  on  the 
by  the  servant  was  not  that  of  passing  car,  which  was  the  cause  of  the  acci- 
under  the  bridge  without  any  means  for  dent.  Knight  v.  Sadtler  Lead  &  Zino 
reminding  him  of  its  proximity,  but  Co.  (1898)  75  Mo.  App.  541.  Where  an 
that  of  passing  under  the  bridge  pro-  employee's  eye  was  injured  by  a  twig 
tected  by  a  guard  such  as  he  knew  the  projecting  from  debris  loaded  on  a  truck 
one  in  question  to  be.  A  railroad  brake-  in  a  dark  hall  through  which  he  had  to 
man  does  not  assume  the  risk  of  coming  pass  in  going  from  his  work,  and  such 
in  contact  with  an  overhead  bridge  employee  knew  that  trucks  were  placed 
while  his  back  is  turned  toward  it,  in  in  the  hall,  but  did  not  know  that  they 
applying  the  brakes  in  discharge  of  his  were  loaded  with  debris  every  evening, 
duty  in  an  effort  to  stop  the  train,  and  never  had  seen  them  at  the  place  of 
where  the  trajn  would  stop  before  the  accident,  and  employees  were  for- 
it  reached  the  bridge  if  the  brakes  bidden  to  bring  matches  into  the  build- 
were  in  good  order,  and  he  is  ignorant  ing,  or  to  leave  before  dismissal  bell 
of  their  inefliciency.  Beard  v.  Chesa-  rang,  before  which  the  lights  in  the  hall 
peake  £  0.  R.  Go.  (1893)  90  Va.  351,  were  usually  turned  out,  the  evidence 
18  S.  E.  559.  The  fact  that  a  lineman  was  not  sufficient  to  show  an  assumption 
knew  that  a  pole  which  he  was  about  of  risk  by  the  servant,  as  a  matter  of 
to  use  did  not  belong  to  the  telephone  law.  Dorney  v.  O'Neill  (1901)  60  App. 
company  by  which  he  was  employed  did  Div.  19,  69  N.  Y.  Supp.  729.  In  Free- 
not  relieve  the  company  from  liability  man  v.  Glens  Falls  Paper  Mill  Co. 
for  defects  in  such  pole,  where  the  line-  ( 1891 )  61  Hun,  125,  15  N.  Y.  Supp. 
man  was  not  chargeable  with  notice  of  657,  it  was  held  that  a  servant  who 
an  arrangement  by  which  his  employer  went  on  working  with  knowledge  that 
did  not  have  the  right  to  inspect  or  re-  there  were  no  automatic  doors  to  an 
pair  the  poles.  McGuire  v.  Bell  Teleph.  elevator  in  the  building  did  not,  as  a 
Co.  (1901)  167  N.  Y.  208,  52  L.  R.  A.  matter  of  law,  assume  the  risk  of  bar- 
437,  60  N.  E.  433,  Affirming  (1900)  60  rels  being  left,  without  his  knowledge, 
N.  Y.  Supp.  1137.  Although  a  servant  on  the  upper  floor  in  such  a  position 
may  understand  and  assume  the  danger  that  they  were  liable  to  be  loosened  and 
of  a  collapse  of  the  sides  of  a  trench,  precipitated  down  the  elevator  shaft, 
owing  to  the  weakness  of  underlying  The  case  was  sent  back  for  trial,  and  on 
strata,  he  does  not  assume  the  danger  the  second  appeal — (1893)  70  Hun,  530, 
of  such  collapse  at  a  particular  place  53  N.  Y.  Supp  786  (1894)  142  N.  Y. 
where  there  are  deposits  of  quicksand   039,  37  N.  E.  567) — judgment  was  en- 
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tions  in  question.     That  this  is  the  alternative  and  crucial  element 

upon  which  the  defense  depends  is  suihciently  Apparent  from  the 
terminology  by  which  it  is  described.*     In  the  subjoined  note  aro 

cited  a  large  number  of  cases  in  which  the  courts  have  applied  or 

recognized  the  principle  that  the  servant's  knowledge  of  a  defect  is 
a  bar  to  his  action  only  when  it  also  appears  that  he  understood  the 
risk  created  by  that  defect.^     Others  which  are  virtually  based  upon 

tered  for  the  defendant  on  the  ground  be  utterly  ignorant  of  the  risks.''   Byles, 

simply   of   the   plaintiff's  knowledge   of  J.,  in  Clarke  v.  Holmes  ( 1862 )  7  Hurlst. 

the  want  of  doors.     The  ruling  on  the  &  N.  937,  31  L.  J.  Exeh.  N.  S.  356,  8 

first  appeal  was  not  referred  to.  Jur.  N.  S.  992,  10  Week.  Rep.  405. 

In  Beardslcy  v.  Minneapolis  Street  R.  "A  servant  is  chargeable  with   notice 

Co.   (1893)  54  Minn.  504,  56  N.  W.  176,  of  what  is  apparent,  but  not  necessarily 

where   a  car   "bucked"   and   threw   the  that  the  apparent  is  dangerous."   jfenn- 

driver  over  the  dashboard,  it  was  con-  sylrania   Coal   Co.   v.   Kelly    (1894)    54 

tended  by  defendant's  counsel  that  the  111.  App.  626. 

trial  judge  erred  in  refusing  to  charge  "The  difference  is  between  going  into 

that,  in  determining  the  question  of  de-  the  service,  or  continuing  in  it,  'know- 

fendant's   negligence,    all     evidence     re-  ing  that  the  instrumentalities  employed 

garding    the    height    of    the    dashboard  are  unsafe  and  dangerous,'  and  knowing 

should  be  disregarded,  the  argument  be-  that   defects   exist,   but   not   that   they 

ing  that  the   driver   was   aware   of   its  necessarily  render  the  employment  of  a 

height.     But  the  court  said:     "The  vice  perilous   character."      Oalveston,    H.    & 

in  the  instruction  asked  for  was  that  it  B.  A.  R.  Go.  v.  Lempe   ( 1883 )    59  Tex. 

left  out  of  account  the  defective  condi-  19. 

tion  of  the  car  which  caused  it  to  buck,  "It  does  not  necessarily  follow  that 
or,  if  not,  assumea  that  the  deceased  knowledge  that  a  master  is  not  dis- 
knew  of  that  condition,  and  of  the  risks  charging  his  duty  in  making  safe  the 
incident  thereto.  The  dasher  might  have  place  where  he  requires  his  employees 
been  of  sufficient  height  had  the  car  not  to  work  will  defeat  a  recovery  by  an 
bucked,  and  the  deceased  might  have  employee  injured  by  the  master's  neglect 
assumed  any  risk  incident  thereto,  with  of  duty ;  to  produce  this  result  it  must 
the  car  otherwise  in  order,  and  yet  not  be  also  inferable  that  the  breach  of  duty 
have  assumed  a  risk  incident  to  that  in  augmented  the  dangers  of  the  service, 
conjunction  with  a  defect  which  alone  An  employee  may  know  that  the  era- 
rendered  the  height  of  the  dashboard  ployer  is  not  performing  his  duty,  and 
unsafe  and  exceedingly  dangerous.  It  yet  not  know  that  the  perils  of  his  serv- 
was  not  claimed  that  the  height  of  the  ice  are  augmented.  It  is  not,  it  is  true, 
dashboard  of  itself  caused  the  accident,  neeessaiy  that  the  fact  that  the  per.ils 
but  that  it  was  caused  by  its  insuffi-  of  the  service  were  increased  should  be 
ciency,  coupled  with  the  bucking  of  the  established  by  direct  evidence;  it  is  suf- 
ear."  ficient  if  there  be  evidence  from  which 

In  Rummell  v.  Dilworth    (1885)    111  that  fact  can  be   reasonably  inferred." 

Pa.   343,  2  Atl.   355,   363,  the   plaintiff  Rogers  v.  Leyden    (1890)    127   Ind.   50, 

had   to   close   a  gate   by   reaching   over  26  N.  E.  210. 

cogwheels  in  rapid  motion.     The  court  "The  general  rule  undoubtedly  is  that 

pointed  out  that  the  danger   to  be  ap-  a  person  cannot  be  said  to  take  a  risk 

prehended  did  not  depend  wholly  upon  unless  he  knows  not  only  the  condition 

the  patent  fact  that  the  cogwlieels  had  of   things,   but   also   that   danger   exists 

to  be  reached  over  under  these  circum-  in   such  condition."     Anderson  v.   Clark 

stances,  but  upon  the  degree  of  exertion  (1892)   155  Mass.  368,  29  N.  E.  589'. 

which  it  might  be  necessary  to  put  forth  'Union  P.  R.  Co.  v.  J-rvi    (1892)    3 

in  closing  the  gate;  and,  as  this  would  C.  C.  A.  433,  10  U.  S.  App.  439,  53  Fed. 

vary  according  to  circumstances,  it  was  65;  Blumenthal  v.  Craig    (1897)    26  G. 

only  by  actual  experiment  that  the  serv-  C.  A.  427,  55  U.  S.  App.  8,  81  Fed.  320; 

ant  could  ascertain  the  degree  of  peril  Davis  v.  St.  Louis.  I.   M.  &  8.  R.   Co. 

which  he  assumed.  (1890)   53  Ark.  117,  7  L.  R.  A.  283,  13 

'  "A  servant  knowing  the  facts  may  S.  W.  801 ;  Magee  v.  North  Pacific  Coast 
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the  same  conception  have  been  cited  in  discussing  the  circumstances 
under  which  a  master  is  bound  to  instruct  a  servant.  See  §  241, 
ante. 


R.  Co.   (3  889)   78  Cal.  430,  21  Pac.  114; 
Pitts  V.  Florida  0.  &  P.  Co.   (1896)    98 
Ga.  G55,  27  S.  E.  189;  Faren  v.  Sellers 
(1887)    39   La.   Ann.    1011,   3   So.   363; 
MyJian    v.    Louisiana   Electric   Light   <& 
P.  Co.   (1889)   41  La.  Ann.  964,  7  L.  R. 
A.  172,  6  So.  799;  Frye  v.  Bath  Gas  d 
Electric  Go.    (1900)    94  Me.  17,  46  Atl. 
804 ;  Doyle  v.  8t.  Paul,  M.  &  M.  B.  Co. 
(1889)    42    Minn.    83,    43   N.   W.    787; 
Sncda  v.  Lihera    (1896)    65  Minn.  337, 
68  N.  W.  36 ;   Stiller  v.  Bohn  Mfg.  Go. 
(1900)  80  Minn.  1,  82  N.  W.  981;  Roth 
V.     'Northern     Pacific     Lumbering     Go. 
(1889)    18  Or.  213,  22  Pac.  842;  ScMll 
V.    Cole    (1884)    107   Pa.   1;   Bonner  v. 
Moore   (1893)    3  Tex.  Civ.  App.  416,  22 
S.  W.  272 ;  Stomne  v.  Hanford  Produce 
Go.    (1899)     108   Iowa,    137,   78   N.    W. 
841:  Lee  v.  Southern  P.  R.  Go.   (1894) 
101     Cal.    118,     35     Pac.     572     (jolting 
caused    by    uneven     side    track     shook 
brakeman's  foot  off  the  pilot  of  an  en- 
gine   where   he   was    standing   to    make 
a  coupling,  and,  the  space  between  the 
ties   being   unballasted,   he  was  caught 
by    his   foot   and    thrown    off    and    run 
over)  ;   St.  Louis  &  S.  F.  R.  Go.  v.  Me- 
Clain   (1891)   80  Tex.  85,  15  S.  W.  789 
(fireman  did  not  anticipate  any  danger 
from  a  defect  in  the  flange  of  a  wheel)  ; 
Gains    V.    Chicago,   R.   I.   &    P.    R.   Go. 
(1889)   37  Mo.  App.  221   (inexperienced 
youth   injured   in   handling  a  defective 
car  coupling)  ;    Griffin  v.  Ithaca  Street 
R.  Co.    (1901)    62  App.  Div.  551,  71  N. 
Y.    Supp.    140     (motorman    directed,    to 
take  a  light  passenger  car  and  draw  a 
heavily   loaded    car    which,    as   he   was 
aware)  had  no  brakes,  to  a  place  where 
it    was    necessary   to    stop    on    a    steep 
grade;  accident  caused  by  the  fact  that 
the  setting  of  the  brakes  on  the  passen- 
ger car  would  not  prevent  the  other  car 
from  sliding)  ;  Johnston  v.  Oregon  Short 
Line  li.  Co.    (1892)    23  Or.  94,  31  Pac. 
283    (switch   target  known   to  be  near 
the  track)  ;   Gulf,  G.  d  S.  F.  R.  Co.  v. 
Harriett    (1891)    80  Tex.  73,  15  S.  W. 
556    (risk  of  working  with   insuflBcient 
number  of  fellow  servants  not  assumed 
unless   danger  of   doing    so    is    under- 
stood) ;  Demars  v.  Olen  Mfg.  Co.  (1892) 
67    N.   H.   404,   40   Atl.    902    (inexperi- 
enced servant  injured  while  attempting 
to  push  with  a  stick  an  old  and  b.adly 
worn  belt  upon  a  driving  pulley)  ;  Bud- 
dleston  V.  Lowell  Machine  Shop  (1871) 


106  Mass.  282  (servant  knew  that  floor 
was  decayed,  but  could  not  have  ascer- 
tained the  existence  of  actual  danger 
without  examining  the  under  side)  ; 
Sanborn  v.  Madera  Flume  £  Trading 
Go.  (1886)  70  Cal.  261,  11  Pac.  710 
(servant  in  sawmill  injured  by  a,  de- 
fective appliance  which  caused  the  saw 
to  throw  a  heavy  object  against  him 
while  working  in  a  part  of  the  mill 
some  considerable  distance  from  .  the 
saw,  not  necessarily  debarred  from  re- 
covery) ;  Union  Show  Case  Go.  v.  Blind- 
aver  (1898)  75  111.  App.  358,  Affirmed 
in  175  111.  325,  51  N.  E.  709  (error  to 
charge  jury  tnat  the  plaintiff  should 
have  stopped  his  elevator  on  discover- 
ing that  the  brake  was  out  of  order)  ; 
Wuotilla  V.  Duluth  Lumber  Co.  (1887) 
37  Minn.  153,  33  N.  W.  551  (danger  of 
working  near  unboxed  gearing  not,  as 
matter  of  law,  comprehended  by  com- 
mon laborer)  ;  Ghristianson  v.  North- 
loestern  Gompo-Board  Go.  (1901)  83 
Minn.  25,  85  N.  W.  826  (servant  after 
operating  a.  saw  for  three  days  lost  his 
balance  and  fell  against  another  saw 
close  by)  ;  Chilson  v.  Lansing  Wagon 
Worhs  (1901)  128  Mich.  43,  87  N.  W. 
79  (single  saw  replaced  by  double  saw, 
the  dangerous  character  of  which  the 
servant  did  not  know). 

The  fact  that  a  street  car  conductor 
knew  that  the  brake  would  not  properly 
control  the  motion  of  the  car  without 
applying  unusual  force  did  not  conclu- 
sively charge  him  with  notice  that  in- 
jury might  be  expected  from  use  of  the 
brake.  Neiohart  v.  St.  Paul  City  R.  Go. 
(1892)  51  Minn.  42,  52  N.  W.  983.  In 
a  case  where  a.  brakeman  is  injured  by 
slipping  on  ice  which  has  formed  on  the 
end  gate  of  a  coal  car  as  it  lies  on  an 
incline,  an  instruction  to  the  effect  that 
he  assumed,  among  other  risks  of  the 
service,  those  arising  from  ice  and  snow, 
should  not  be  given  without  a,  modifica- 
tion making  such  assumption  depend  on 
the  plaintiff's  knowledge  of  the  danger 
resulting  from  the  ice  and  snow  in  that 
particular  situation.  McDermott  v. 
Iowa  Palls  &  S.  G.  R.  Go.  (1891;  Iowa) 
47  N.  W.  1037.  The  mere  fact  that  an 
employee  injured  in  digging  a  trench 
for  a  sewer  knew  the  manner  in  which 
the  trench  was  braced  will  not  prevent 
a  recovery  for  an  injury  to  him  because 
of  the  insufficient  bracing  of  the  trench, 
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Any  charge  which  may  lead  the  jury  to  suppose  that  the  defense  of 
assumption  of  risks  is  available  to  the  master  if  the  servant  was 


unless  he  also  knew  that  it  was  danger- 
ous, and  continued  to  work  thereafter. 
Doiiahoev.  Kansas  City  (1897)  136  Mo. 
057,  38  S.  W.  571.  The  mere  fact  that 
an  employee  in  a  paper  mill  knew  that 
there  was  some  danger  in  going  into  u 
blovvpit  while  there  was  a  valve  leaking 
in  the  blowpipe  will  not,  of  itself,  where 
he  did  not  appreciate  the  risk,  bar  his 
action.  Fickett  v.  Lisbon  Falls  Fibre 
Go.  (1898)  91  Me.  268,  39  Atl.  996.  The 
general  knowledge  of  the  danger  of  oil- 
ing a  machine  while  in  motion,  pos- 
sessed by  an  inexperienced  employee  of 
tender  years,  does  not  necessarily  pre- 
vent recovery  for  personal  injuries  sus- 
tained by  him  while  oiling  the  machine 
in  obedience  to  the  directions  of  the 
master,  as  such  knowledge  is  not  neces- 
sarily inconsistent  with  the  failure  to 
appreciate  and  realize  the  real  danger  of 
obeving  the  master's  order.  B.  F.  Avery 
<t  Son  V.  Meek  (1898;  Ky.)  45  S.  W. 
355,  former  appeal  (1894)  96  Ky.  192, 
28  S.  W.  337.  An  experienced  employee 
does  not,  as  a  matter  of  law,  assume  the 
risk  of  using  a  "bolting  saw"  without  a 
carriage  attachment,  by  using  the  saw 
for  three  weeks  without  such  an  at- 
tachment, where  none  has  been  on  it  at 
any  time  while  he  has  used  the  same. 
Olnischeid  v.  Nelson-Tenney  Lumber  Co. 
(1896)   66  Minn.  61,  68  N.  W.  605. 

A  stone  cutter  may  recover  for  per- 
sonal injuries  received  from  the  falling 
of  an  arm  of  a  derrick  under  which  he 
was  working,  after  the  lowering  of  a 
stone  by  it,  although  he  knew  of  its  de- 
fective condition,  where  he  did  not  know 
or  anticipate  that  there  was  any  danger 
that  the  arm  would  fall  after  the  stone 
had  reached  the  ground  and  the  derrick 
was  no  longer  in  operation.  Julian  v. 
Stony  Creek  Fed  Granite  Go.  (1899)  71 
Conn.  632,  42  Atl.  994. 

In  Russell  v.  Minneapolis  &  St.  L.  R. 
Go.  (1884)  32  Minn.  230,  20  N.  W.  147, 
where  a  brakeman  was  injured  in  at- 
taching a  car  with  a  "Miller"  coupling 
to  one  with  an  ordinary  coupling,  the 
court  said:  "In  this  case  plaintiff  un- 
doubtedly knew  the  character  of  these 
two  couplers.  He  knew  that  one  was  a 
Miller  and  the  other  a  common  one.  He 
also  knew  that  the  former  had  a  certain 
amount  of  lateral  motion;  also  that 
there  was  no  goose-neck  or  wooden  buf- 
fers on  the  tender.  But  conceding  this, 
and  assuming  that  he  must  be  held  to 


the  ordinary  skill  and  experience  of 
brakemen,  it  does  not  appear — certainly 
not  conclusively — that  he  by  the  exer- 
cise of  ordinary  observation  ought  to 
have  understood  the  risks  to  which  he 
was  exposed  by  using  such  couplers.  He 
was  not  bound  to  be  an  experienced  ma- 
chinist or  ear  builder.  It  does  not  ap- 
pear that  he  knew,  or  by  the  exercise 
of  ordinary  observation  ought  to  have 
k)io\vn,  that  the  lateral  motion  of  the 
Miller  coupler  was  sufficient  to  permit 
it  to  slip  pa.st  the  end  of  the  drawhead 
on  the  tender.  It  does  not  appear  that 
the  use  of  these  two  kinds  of  couplers 
together  in  this  way  was  usual  or  com- 
mon so  that  brakemen  generally  would 
or  should  understand  fully  the  dangers 
incident  to  such  a  practice.  Indeed, 
from  the  evidence,  it  is  to  be  presumed 
that  prudent  railroad  companies  do  not 
ordinarily  adopt  any  such  practice. 
Plaintiff  had  been  using  them  on  this 
train  for  some  time,  and  it  does  not  ap- 
pear that  he  had  ever  seen  the  two 
couplers  slip  past  each  other  before, — a 
fact  which  distinguishes  this  case  from 
Toledo,  W.  &  W.  R.  Co.  v.  Asbury 
(1877)  84  111.  429,  cited  by  defendant. 
Neither  does  it  appear  that  such  a 
thing  would  be  likely  to  occur  except 
under  peculiar  circumstances;  as,  for 
example,  where,  as  in  this  case,  the  coup- 
ling was  being  made  on  a  curve." 

A  general  verdict  for  the  plaintiff 
will  not  be  set  aside  as  ineonsi.stent  with 
the  special  verdict,  where  the  latter  ver- 
dict, although  it  states  that  the  plain- 
tiff was  acquainted  with  the  operation 
of  the  appliance,  does  not  show  that 
she  knew,  or  by  the  exercise  of  ordinary 
care  might  have  known,  that  it  was  de- 
fective. Quaid  V.  Cornwall  (1878)  13 
Bush,  601. 

A  complaint  alleging  that  a  hand  car 
used  by  plaintiff  was  defective,  and  un- 
safe for  use,  which  was  known  to  plain- 
tifi',  but  that  he  did  not  know,  with  his 
limited  experience,  th.at  such  defects 
would  cause  the  car  to  jump  the  track, 
but  believed  that  by  the  use  of  ordinary 
care  it  could  be  used  with  safety,  is  not 
insufficient,  as  showing  conclusively  that 
plaintiff  had  assumed  the  risk.  Comp- 
ton  V.  Omaha,  K.  C.  d  E.  R.  Co.  (1899) 
82  Mo.  App.  175. 

No  recovery,  of  course,  can  be  had 
where  the  servant  has  himself  admitted 
ij  his  testimony  that  he  knew  himself 


§  279a] 


ASSUMPTION  OF  RISKS. 


669 


aware  merely  of  the  existence  of  certain  abnormal  conditions  is  a 
misdirection.® 

The  inference  that  the  danger  was  not  appreciated  is  sometimes 
deemed  an  allowable  inference  from  the  fact  that  the  servant  had 
been  assured  by  his  superiors  that  there  was  no  danger.'^ 

If  the  servant  understood,  or  ought  to  have  understood,  that  the 
existence  of  certain  abnormal  conditions  exposed  him  to  the  risk  of 
injury,  he  cannot  recover  damages  for  an  injury  actually  received, 
although  he  did  not  fully  realize  the  extent  or  character  of  the  injury 
which  might  be  sustained,®  or  did  not  appreciate  every  particular  of 
the  risk,®  or  all  the  possible  consequences  of  the  risk.^" 


to  be  in  danger  from  the  existence  of 
the  conditions  complained  of.  Mielke  T. 
Chicago  &  N.  W.  R.  Co.  (1899)  103 
Wis.  1,  79  N.  W.  22;  McFadden  v. 
Campiell  (1895)  13  Misc.  158,  34  N. 
Y.  Supp.  136. 

'N  of  singer  v.  Goldman  (1898)  122 
Cal.  609,  55  Pae.  425;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Smith  (1900)  24  Tex. 
Civ.  App.  127,  57  S.  W.  999;  Galveston, 
H.  &  >S.  A.  R.  Co.  V.  Buahes  (1899)  22 
Tex.  Civ.  App.  134,  54  S.  W.  264  (un- 
blocked frog) . 

A  request  to  instruct  in  substance 
that  when  a  party  works  with  or  in  the 
vicinity  of  machinery  insuflBcient  for  the 
purpose  for  which  it  is  employed,  for 
any  reason  unsafe,  and  with  knowledge, 
or  the  means  of  knowledge,  of  its  condi- 
tion, he  assumes  the  risk  incident  to 
the  employment,  and  cannot  maintain 
an  action  for  injuries, — is  properly  re- 
fused. Sanborn  v.  Madera  Flume  & 
Trading  Co.  (1886)  70  Cal.  201,  11  Pac. 
710. 

'  Stomne  v.  Hanford  Produce  Co. 
(1899)  108  Iowa,  137,  78  N.  W.  841. 
See,  generall.y,  chapter  xxiv.,  post. 

'  Detroit  Crude-Oil  Co.  v.  Qrable. 
(1899)  36  C.  C.  A.  94,  94  Fed.  73,  where 
one  of  several  bolts  which  projected 
from  a  fly  wheel  struck  a  water  pipe 
which  the  vibration  of  the  machinery 
was  shaking  so  violently  as  to  bring  it 
within  reach  of  the  bolts,  and  broke  off 
a    fragment    which    struck    the    engine. 

The  other  cases  exemplifying  the  doc- 
trine in  the  text  are  Feely  v.  Pearson 
Cordage  Co.  (1894)  161  Mass.  426,  37 
N.  E.  308  (servant  fell  into  well  near 
place  of  work)  ;  Doioney  v.  Saicyer 
(1892)  157  Mass.  418,  32  N.  E.  654 
(boy  injured  in  putting  a  belt  on  a  shaft 
near  a,  gearing,  he  having  testified  that 
he    dreaded    performing    this    work    be- 


cause of  the  possibility  of  having  his 
arm  caught). 

°  Connelly  v.  Hamilton  Woolen  Co. 
(1895)  163  Mass.  156,  39  N.  E.  787, 
where  it  was  held  that  a  workman  who 
voluntarily  undertakes  the  dangerous 
work  of  whitewashing  the  ceiling  of  a 
card  room  in  a,  mill  while  the  machinery 
is  in  motion,  and  who  has  been  specially 
cautioned  to  look  out  for  the  pulleys 
and  shafting,  cannot  recover  for  inju- 
ries received  by  coming  in  contact  with 
a  revolving  shaft,  apparently  as  a  re- 
sult of  losing  his  balance  and  falling 
from  the  scaffold  on  which  he  was  work- 
ing, although  he  may  not  have  known  of 
the  existence  of  a  keyway  on  the  shaft, 
which  increased  the  probability  of  his 
clothes  being  caught  if  he  should  come 
in  contact  with  the  shaft. 

Stuart  v.  West  End  Street  R.  Go. 
(1895)  163  Mass.  391,  40  N.  E.  180, 
where  it  was  held  that  the  jury  should 
have  been  directed  to  return  a  verdict 
for  the  defendant  in  an  action  for  in- 
juries caused  by  the  plaintiff's  allowing 
his  hand  to  be  drawn  into  the  knives  of 
a  hay-cutting  machine  which  he  was 
feeding.  "It  may  be,"  said  the  court, 
"that  no  one  could  tell  the  exact  degree 
of  the  force  with  which  the  hay  would 
move  forward  with  the  traction  of  tne 
knives,  nor  just  how  great  the  danger 
was  until  ascertained  by  actual  experi- 
ment ;  but  anybody  could  see  at  once 
that  there  was  danger  in  doing  the 
work  unless  care  was  used  to  avoid  let- 
ting the  fingers  be  drawn  forward  to  the 
knives." 

The  risks  involved  in  turning  a 
switch  under  any  circumstances  that 
are  reasonably  likely  to  occur  in  the 
course  of  a  brakeman's  duties  are  pre- 
sumed to  be  appreciated  by  him,  where 
he  is  familiar  with  its  position  and  the 
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279b,  Comprehension  of  risk  usually  inferable  from  knowledge  of 
conditions. —  The  practical  importance  of  the  principle  stated  in  the 
last  section  is  considerably  diminished  by  a  fact  which  is  sufficiently 
obvious,  viz.,  that  circumstances  which  would  justify  a  jury  in  find- 
ing that  a  servant,  although  aware  of  the  abnormal  conditions,  did 
not  comprehend  the  risks  resulting  therefrom,  are  of  much  more 
rare  occurrence  than  circumstances  in  which  his  comprehension  of 
the  risks  is  an  unavoidable  inference  as  soon  as  it  is  established  that 
he  knew  of  the  ahnonnal  conditions.  Tn  the  majority  of  instances, 
therefore,  it  will  be  found  that  the  courts  treat  the  servant's  assump- 
tion of  the  risk  as  an  immediate  consequence  of  his  knowledge  of  the 
conditions  of  which  that  risk  was  an  incident.  The  rationale  of 
these  decisions  is  not  that  proof  of  the  servant's  comprehension  of  the 
risk  is  unnecessary,  but  simply  that,  upon  the  facts  in  evidence,  any 
person  of  average  intelligence  who  was  aware  of  the  conditions  must 
either  have  understood,  or  have  been  chargeable  with  negligence  in 
not  understanding,  the  hazards  to  which  these  conditions  exposed 
him.-'     But  although  one  step  of  the  deductive  process  is  thus  taken 


other  elements  of  danger.  Coombs  v. 
Fitchbttrg  B.  Go.  (1892)  156  Mass.  200, 
30  N.  E.  1140,  where  it  was  denied  that 
an  action  could  be  maintained  by  a 
brakeman  familiar  with  flying  switches, 
who  was  injured  while  making  one  at  a 
switch  which  he  had  frequently  turned, 
though  not  for  a  flying  switch,  and 
which  from  its  proximity  to  an  abut- 
ment required  him  to  stand  between  the 
track  and  the  switch. 

A  railroad  employee  assumes  the  risk 
of  coupling  cars  while  an  iron  rail  is 
projecting  from  one  of  the  cars  to  his 
knowledge,  although  the  danger  there- 
from is  increased  by  an  inequality  in 
the  height  of  the  two  cars  to  be  coupled, 
of  which  he  had  no  knowledge  at  the 
time.  Ely  v.  San  Antonio  &  A.  P.  R. 
Co.  (1897)  15  Tex.  Civ.  App.  511,  40 
S.  W.  174. 

^Tratt  V.  Prouty  (1891)  153  Mass. 
333,  26  N.  E.  1002  (boy's  hand  drawn 
into  a  machine  and  against  a  knife,  he 
having  been  warned  that  he  would  be 
hurt  if  he  got  his  flngers  in)  ;  De  Souza 
V.  Stafford  Mills  (1892)  155  Mass.  476, 
30  N.  E.  81  (servant's  hand  drawn  be- 
tween two  rollers  from  which  he  was  re- 
moving cotton  which  had  clogged  them, 
and  maimed  by  a  rapidly  revolving  beat- 
er behind  the  rollers,  which  he  had  seen 
at  rest,  and  which  he  knew  revolved  in 
close  proximity  to  the  rollers). 

'  "If  the  danger  is  obvious,  knowl- 
edge of  the  condition  of  things  need  only 


be  shown."  Anderson  v.  Clark  (1892) 
155  Mass.  368,  29  N.  E.  589 ;  Watson  v. 
Kansas  &  T.  Coal  Co.  (1893)  52  Mo. 
App.  366. 

In  Appel  V.  Buffalo,  N.  T.  &  P.  R.  Co. 
(1888)  111  N.  y.  553,  19  N.  E.  93,  the 
court  said:  "We  feel  quite  sure  that 
one  who  worked  among  these  rails  daily 
for  months  and  years  necessarily  was 
familiar  with  their  shape  and  general 
construction,  and  mtist  have  known  of 
the  difliculty  of  removing  a,  foot  caught 
in  the  space  between  the  rails,  and  the 
danger  of  the  situation  arising  there- 
from. We  cannot  believe  that  anyone 
could  thus  work  and  yet,  while  familiar 
with  the  frog,  its  purpose,  and  use,  and 
with  its  apparent  form  and  condition, 
and  that  it  was  unblocked  (with  all  of 
which  knowledge  the  learned  court  be- 
low correctly  charged  the  deceased), 
could  still  be  ignorant  that  there  was 
danger  to  be  apprehended  by  getting  his 
foot  caught  between  the  rails,  and  that 
there  was  a  liability  to  have  it  thus 
caught.  Such  liability  is  seen  upon  the 
sligTitest  inspection  of  the  frog,  when 
coupled  with  knowledge  (which  we  be- 
lieve is  in  the  possession  of  every  man) 
that  the  rail  of  a  railroad  as  it  rests 
upon  the  ground  is  wider  at  the  top 
and  bottom  than  in  the  center." 

In  Scharenhroich  v.  St.  Cloud  Fiber- 
Ware  Co.  (1894)  59  Minn,  116,  60  N. 
■\V'.  1093,  the  court  said:  "It  is  thor- 
oughly  established   in   the   law   that   a 
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without  the  aid  of  any  specific  testimony,  there  is  a  manifest  impro- 
priety in  giving  an  abstract  statement  of  the  rule  as  to  assumption  of 
risks  in  terms  which  ignore  the  circumstance  that  this  step  must  be  ac- 
counted for.^  It  can  scarcely  be  doubted  that  instructions  such  as  those 
pronounced  in  the  last  section  to  be  incorrect  (see  note  6)  are  often 
explicable  as  being  simply  an  indiscriminating  reproduction  of  in- 
cautiously broad  language  of  this  tenor. 

In  order  to  exemplify  the  circumstances  under  which  courts  will 
treajt  the  ser\'ant's  knowledge  of  abnormal  conditions  as  a  situation 
involving  the  consequence  that  he  is  chargeable  with  an  assumption 
of  the  risk  incident  to  those  conditions,  a  number  of  cases  have  been 
collected  in  the  subjoined  note.*     That  this  consequence  is  assumed 


servant  does  not  necessarily  assume  the 
risks  incident  to  the  use  of  unsafe  ma- 
chinery because  he  knows  its  character 
and  condition.  He  must  also  have  un- 
derstood, or  by  the  exercise  of  ordinary 
observation  ought  to  have  understood, 
the  risks  to  which  he  is  exposed  by  its 
use.  In  this  case  it  is  undisputed  that 
the  plaintiff  knew  the  exact  nature  of 
the  situation.  He  knew  that  the  floor 
was  wet;  that  this  made  the  floor  slip- 
pery ;  tliat  there  was  nothing  except  the 
smooth  floor  against  which  to  brace  his 
feet  when  turning  the  lever;  that  if  his 
foot  slipped  there  was  nothing  to  pre- 
vent it  from  coming  in  contact  with, 
and  being  caught  by,  the  revolving  pin- 
ion; and  that  if  it  did  it  would  be  in- 
jured. It  required  no  special  skill  to 
understand  these  things,  as  they  were 
patent  to  the  sense  upon  the  most  ordi- 
nary observation.  Indeed,  he  admits 
that  he  was  aware  of  all  this.  His  only 
excuse  is  that  he  did  not  think  of  his 
foot  slipping.  But  in  view  of  the  situ- 
ation— the  floor  being  wet,  and  he  in 
the  act  of  applying  force  to  turn  the 
lever — ^he  must,  or  ought  in  the  exer- 
cise of  ordinary  intelligence,  to  have 
understood  that  there  was  increased  lia- 
bility of  his  foot  slipping,  as  this  was 
a  matter  of  ordinary  experience  and  in 
accordance  with  the  most  simple  and 
familiar  laws  of  nature.  It  is  impossi- 
ble to  conceive  of  anything  which  any- 
one could  have  told  him,  about  either 
the  situation  or  the  risks  incident  to  it, 
which  was  not  perfectly  patent  to  the 
senses  in  the  exercise  of  common  obser- 
vation by  an  adult  of  ordinary  intelli- 
gence." 

"  Such  statements  as  the  following  are 
wanting  in  logical  precision  and  com- 
pleteness: "It  is  a  doctrine  as  well  es- 
tablished as  any  in  the  books,  that  an 


employee  may  contract  to  use  defective 
machinery;  and  where  he  knows  of  the 
defect,  and  uses  the  machinery  volun- 
tarily, the  law  warrants  the  inference 
that  he  assumes  the  incident  risks." 
Ragon  v.  Toledo,  A.  A.  &  N.  M.  R.  Co. 
(1893)  97  Mich.  265,  56  N.  W.  612. 
"While  the  servant  is  not  bound  to 
search  for  latent  defects,  he  must  take 
notice  of  those  which  are  open  to  his  ob- 
servation and  of  which  he  has  knowl- 
edge ;  and  if,  with  such  information,  he 
continues  to  use  the  implement,  he  does 
so  at  his  own  risk  as  to  injuries  aris^ing 
from  such  known  defects."  Covey  v. 
Hannibal  <£  8t.  J.  R.  Co.  (1885)  86  Mo. 
635. 

But  a  statement  that  the  servant  as- 
siumes  the  risks  of  using  appliances  that 
are  "obviously  defective  and  dangerous" 
satisfies  every  logical  requirement. 
Kearney  Electric  Go.  v.  Laughlin  ( 1895 ) 
45  Neb.  390,  63  N.  W.  941. 

'  In  Yates  v.  McGullough  Iron  Go. 
(1888)  69  Md.  370,  16  Atl.  280,  the 
court,  while  conceding  that,  in  cases 
where  a  knowledge  of  defects  does  not 
necessarily  carry  with  it  knowledge 
of  the  resulting  dangers,  it  is  prop- 
er to  instruct  the  jury  as  to  the 
distinction  between  the  consequences 
of  the  two  kinds  of  knowledge,  de- 
clared that  the  case  under  review  Avas 
clearly  one  in  which  knowledge  of  the 
defects  necessarily  and  in  legal  contem- 
plation carried  with  it  knowledge  of  tlie 
risk,  and  not  one  in  which  knowledge  of 
the  defects  could  possibly  warrant  any 
other  conclusion  than  that  the  risk  was 
voluntarily  incurred.  It  was  accord- 
ingly held  that  there  could  be  no  re- 
covery where  a  man  employed  in  han- 
dling charcoal  by  using  a  bucket  at- 
tached to  a,  yoke  hanging  on  a  wheel 
which  ran  on  an  overhead  track  upevpjj 
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to  follow  in  many  other  instances  will  be  apparent  from  an  examina- 
tion of  the  cases  which  deal  with  the  subject  of  the  servant's  con- 
structive knowledge  of  a  danger.  See  chapter  xxi.,  infra.  As  will 
be  seen,  the  inquiry  in  those  cases  is  usually  directed  merely  to  the 
settlement  of  the  question  whether  the  servant  knew  or  ought  to  have 
known  of  the  conditions  which  caiised  his  injury.  Many  of  the 
cases  cited  in  §§  277,  278,  supra,  may  also  be  referred  to  as  illus- 
trations of  the  manner  in  which  a  knowledge  of  the  conditions  is 
viewed  as  carrying  with  it  a  knowledge  of  the  attendant  risks. 

280.  Doctrine  that  the  servant's  knowledge  of  an  extraordinary  risk 
does  not  charge  him,  as  a  matter  of  law,  with  its  assumption. — 
(Compare  §  241,  ante,  and  §§  297,  320,  post.)— In  all  the  English 
cases  decided  before  the  passage  of  the  employers'  liability  act  of 


and  depressed  at  the  joints  of  the  rails, 
which  wheel  was  not  secured  so  it  could 
not  leave  the  track,  and  who  knew  the 
difficulty  of  pushing  the  wheel  over  the 
joints,  was  injured  by  its  fall  occa- 
sioned by  the  wheel  running  off  the 
track. 

The  risk  of  slipping  into  a  tank  un- 
guarded by  a  railing  is  presumed  to  be 
understood  by  a  servant  who  knows  that 
it  is  unguarded.  Thomas  v.  Quarter- 
maine  (1887)  L.  R.  18  Q.  B.  Div.  685,' 
50  L.  J.  Q.  B.  N".  S.  340,  57  L.  T.  N.  S.  537, 
35  Week.  Rep.  555,  51  J.  P.  516.  Where 
noxious  gases  in  a  still  house  are  ap- 
parent, a  servant  employed  therein  as- 
sumes the  risk  therefrom.  Mecmy  v. 
Standard  Oil  Go.  (1900;  N.  J.  L.)  47 
Atl.  803.  A  locomotive  engineer  is  pre- 
sumed to  know  that  a  defective  boiler 
may  explode.  Ford  v.  Fitchhurg  B.  Go. 
(1872)  110  Mass.  243,  14  Am.  Rep.  598. 
A  brakeman  cannot  recover  for  an  in- 
jury caused  by  brakes  of  a  peculiar  con- 
struction, where  the  differences  were 
open  and  obvious,  and  any  perils  aris- 
ing from  their  use  were  such  as  the 
brakeman  knew,  or,  by  reason  of  his  ex- 
perience, ought  to  have  known.  Phil- 
adelphia d  It.  R.  Go.  V.  Hughes  (1888) 
119  Pa.  301,  13  Atl.  286.  A  servant 
who  has  observed  that  the  fastenings 
of  a  belt  have  partially  given  way  as- 
sumes the  risk  of  its  breaking  apart. 
Anderson  v.  H.  G.  ATceley  Lumber  Go. 
(1891)  47  Minn.  128,  49  N.  W.  664. 
The  risk  arising  from  the  closeness  of  a 
structure  to  a  railway  track  is  pre- 
sumed to  he  understood  by  a  brakeman 
who  knows  of  such  closeness.  Dorsey  v. 
Phillips  &  G.  Gonstr.  Co.  (1877)  42 
Wis.  583  (cattle  chute)  ;  Peirce  v.  Cla- 
Vin    (1897)    27   C.  C.  A,  227,   53  U.  S. 


App.  492,  82  Fed.  550  (hand  hold  of 
switch  was  so  twisted  that  it  rested  on 
the  end  of  a  tie)  ;  Chicago,  B.  &  Q.  R. 
Co.  V.  McOimvis  (1896)  49  Neb.  649, 
68  N.  W.  1057  (brakeman  crushed  by 
building  near  spur  track,  while  he  was 
riding  on  a,  side  ladder)  ;  Kelly  v.  Bal- 
timore d  0.  B.  Co.  (1887;  Pa.)  10 
Cent.  Rep.  56,  U  Atl.  659  (brakeman 
while  coming  down  from  a  car  was 
caught  between  it  and  a  building  near 
the  track ) . 

A  brakeman  assumes  the  risk  of  in- 
jury from  a  defective  coupling  on  a  car 
which  he  has  habitually  handled  for  a 
long  time  with  knowledge  of  the  defect. 
Thompson  v.  Missouri  P.  B.  Co.  (189/) 
51  Neb.  527,  71  N.  W.  61.  A  servant  in- 
jured while  working  at  the  bottom  of  an 
unguarded  elevator  shaft,  by  a  plank 
which  fell  out  upon  him,  cannot  recover. 
Alford  V.  Metcalf  Bros.  &  Go.  (1889) 
74  Mich.  369,  42  N.  W.  52.  The  serv- 
ant's knowledge  of  a  defective  system 
has  been  considered  to  require  the  in- 
ference that  the  resulting  risk  was  as- 
sumed. Little  Rock  &  M.  R.  Go.  v.  Bar- 
ry (1898)  43  L.  R.  A.  349,  28  C.  C.  A. 
644,  56  U.  S.  App.  37,  84  Fed.  944.  An 
experienced  brakeman  is  presumed  to 
understand  the  danger  incident  to  coup- 
ling cars  with  projecting  loads.  Mexi- 
can G.  R.  Go.  V.  Shean  (1891;  Tex.)  18 
S.  W.  151.  A  laborer  who,  seeing  that 
the  horses  in  a  team  drawing  a  wagon 
load  of  bricks  to  a  building  where  he  is 
working  for  a  contractor  are  restless, 
sets  planks  across  the  gap  between  the 
wagon  and  the  platform  over  which  the 
bricks  are  to  be  passed  into  the  build- 
ing, and  proceeds,  while  standing  on  the 
planks,  to  receive  the  bricks  as  they  are 
tossed    to    him    by    the    teamster,    is 
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1880  (see  §  274,  note  1,  supra),  the  courts  proceeded  upon  the  hypoth- 
esis that  an  asstimption  of  an  extraordinary  risk  was  properly  in- 
ferred, as  a  matter  of  law,  from  the  mere  fact  that  the  servant 
accepted  or  continued  in  his  employment  with  a  knowledge  of  its 
existence  and  a  full  comprehension  of  the  enhanced  danger  to  which 
he  was  exposed.  Some  of  these  cases  rely  upon  the  theory  of  an 
implied  stipulation  on  the  ser\'ant's  part  to  assume  the  risk,  as  ex- 
plained in  §  276,  supra.  In  others  the  decision  was  based  explicitly 
upon  the  principle  embodied  in  the  maxim,  Volenti  non  fit  injuria. 
But  so  far  as  appears  from  the  language  of  the  judges,  it  was  regarded 
as  a  matter  of  indifference  whether  the  servant's  rights  were  referred 
to  the  one  or  to  the  other  of  these  conceptions.  In  either  case  hid 
inability  to  maintain  the  action  was  regarded  as  a  necessary  inference 
as  soon  as  his  knowledge,  actual  or  constructive,  was  established. 

As  will  be  explained  in  chapters  xxxv.,  xxxvii.  post,  the  employers' 
liability  act  of  1880  was  so  worded  as  to  preclude  the  master  from 
putting  forward  the  plea  of  a  contractual  assumption  of  a  risk;  the 
result  being  that  it  soon  became  a  practical  question  whether,  in 
actions  brought  under  the  act,  the  servant's  consent  to  take  the  risk', 
within  the  meaning  of  the  maxim,  was  or  was  not  an  inference  of  law 
to  be  drawn  by  a  cotirt  upon  satisfactory  proof  given  it.  After  some 
wavering  of  opinion  (see  chapters  xx.,  xxxv.,  post)  it  has  been  defi- 
nitely settled  that  such  proof  is  not  enough  to  bar  the  servant's  action, 
and  that  his  consent  to  assiime  the  risk  must  be  established  as  an 
independent  conclusion  of  fact.  This  doctrine  is  also  held,  as  will 
be  shoAvn  in  the  same  chapters,  to  be  applicable  not  only  to  those 
statutory  actions  with  regard  to  which  the  question  was  first  noticed, 

charged  with  a  full  appreciation  of  the  from  the  car)  ;   Crawford  v.  Detroit,  G. 

risk  that  as  the  team   starts  suddenly  R.  &  IF.  R.  Go.    (1901)    127  Mich.  312, 

he  will  be  thrown  to  the  ground,   and  86  N.  W.  817    (danger  of  climbing  over 

cannot  recover  from  the  teamster's  mas-  the  end  of  a  tender  on  which  there  is  a 

ter  for  injuries  caused  by  such  an  acei-  hook  for  supporting  the  hose  of  the  air 

dent.     Goddard  v.  Mcintosh   (1894)   161  brake)  ;   Ft.   Wayne,  J.  &  S.  R.  Co.  v. 

Mass.  233,  37  N.  E.  169   (Knowlton,  J.,  Gildersleeve    (1876)    33  Mich.   133    (car 

dissented  on  the  special  ground  that  the  obviously  too  low  to  be  coupled  safely 

evidence  did  not,  as  matter  of  law,  show  to  another)  ;  Marean  v.  Hew  York,  S.  & 

that  the  danger  was  fully  appreciated  in  W.  R.  Co.    (1895)    167  Pa.  220,  31  Atl. 

all  its  elements;  that  there  was  nothing  562    (car  inspector  went  to  work  with- 

to  show  that  he  understood  the  temper  out   fog  signals  being  provided)  ;    'Nat- 

of   the  horses   or   that   the  restlessness  tress  v.  Philadelphia  &  R.  R.  Co.  (1892) 

was  more  than  momentary).  150  Pa.  527,  24  Atl.  753    (plaintiff  fell 

See  also  Poicers  v.  New  York,  L.  E.  asleep,   while    operating    a    locomotive, 

cf  IK.  7.\  ao.  (1885)  98  N.  Y.  274  (plain-  from     over-fatigue);      Cunningham     v. 

tiff  used  a  crowbar  as  a,  substitute  for  Merrimac  Paper  Co.    (1895)    163  Mass. 

the  broken  handle  of  the  walking  beam  89,   39  N.  E.  774    (danger  that  sliding 

of  a  hand  car,  the  result  being  that  the  door  will  fall  if  the  weights  are  olf  the 

beam  was   broken   off  by  the   increased  ropes)  ;     ^¥ojoiechowski     v.     Spreckels' 

leverage,  and  the  plaintiff  was  thrown  Sugar  Ref.  Co.    (1896)    177  Pa.  57,  35 
Vol  I.  M.  &  S.— 43. 


674  MASTER  AND  SERVANT.  [chap.  xvii. 

but  also  to  common-law  actions.^  To  this  extent,  accordingly,  the 
earlier  cases  to  the  contrary  effect,  which  have  just  been  mentioned, 
are  necessarily  overruled. 

In  view  of  the  result  thus  arrived  at,  it  seems  to  be  extremely 
doubtful  whether  the  alternative  doctrine  of  a  contractual  assumption 
of  risks,  which  is  still  available  in  common-law  actions,  would  now 
be  applied  by  the  English  courts  in  the  same  form  as  in  the  earlier 
cases.  The  evidential  elements  from  which  the  assumption  of  the 
risk  is  deduced,  as  a  matter  of  implied  agreement,  are  essentially 
identical  with  those  which  are  considered  when  the  propriety  of  ad- 
mitting the  maxim  as  a  defense  is  in  question.  It  seems,  therefore, 
to  be  a  reasonable  argument  from  analogy  that  a  court  which  holds 
that  the  servant's  loiowledge  and  appreciation  of  a  risk  do  not  neces- 
sarily require  the  conclusion  that  he  consented  to  assume  it,  within 
the  meaning  of  the  maxim,  cannot  consistently  hold  that  this  consent 
is  a  peremptory  inference  where  that  knowledge  and  appreciation  are 
established  in  actions  in  which  the  master  relies  upon  the  theory  of 
a  contractual  assumption  of  the  risk.  So  far  as  the  writer  is  aware, 
however,  this  precise  point  has  not  been  discussed  in  any  reported 
decision  in  England.  In  jSTorth  Carolina  the  doctrine  of  the  English 
cases  which  turned  upon  the  effect  of  the  maxim  has  been  applied  in 
a  case  where  the  phrase  "assumption  of  risk"  is  possibly  used  in  its 
ordinary  sense  of  a  contractual  assumption.^  On  the  other  hand, 
that  doctrine  has  been  rejected  by  a  Federal  court  of  appeal.*     In 

Atl.   596    (servant  put  his  foot  on  the  elude  a  recovery,  but  it  is  in  every  case 

bars  of  a  gate,  and  it  went  through  and  an  important  factor.     Lake  Shore  &  M. 

was  struck  by  the  machinery  which  he  8.R.  Co.  v.  Pinchin  (1887)   112  Ind.  592, 

knew    to   be    underneath)  ;    Berniny    v.  13  N.  E.  677,  citing  a  large  number  of 

Medart   (1894)    56  Mo.  App.  443   (dan-  eases. 

ger  from  the  bursting  of  an  inadequate-  ^  Lloyd   v.    Banes    (1900)    126   N.   C. 

ly  guarded  emery  wheel).  359,  35  S.  E.  611   ("assumption  of  rislc" 

In  Texas  &  P.  R.  Co.  v.  Rogers  (1893)  not  implied  merely  because  an  employee 

6  C.  C.  A.  403,  13  U.  S.  App.  547,  57  is  operating  a  machine  which  he  knows 

Fed.   378,  it  was  said  that  the  insufR-  is   lacking   in    safety   appliances   which 

cieney  of  the  number  of  servants  was  a  have    come    into    general    use ) ,    citing 

"patent  defect,"  the  risk  of  which  was  Smith  v.  Baker  (1891)  A.  C.  325,  60  L. 

assumed  by  any  servajit  who  engaged  in  J.  Q.  B.  N.  S.  683,  40  Week.  Rep.  392, 

the  work.     St.  Lmtis,  A.  &  T.  R.  Go.  v.  65  L.  T.  N.  S.  467,  55  J.  P.  660. 

Lem.on    (1892)    83  Tex.   143,    18   S.  W.  ^  McPeek  v.   Central   Vermont  R.   Co. 

331;   Southern  Kansas  R.  Co.  v.  Drake  (1897)   25  G.  C.  A.  110,  50  U.  S.  App. 

(1894)   53  Kan.  1,  35  Pac.  825;  Atahi-  27,   79   Fed.   590.     There,   however,   the 

son,    T.    &    S.    F.    R.    Go.   v.    Schroeder  court  seems  not  to  have  appreciated  the 

(1891)   47  Kan.  315,  27  Pac.  965;  Mad  limited   scope   of  the   English   decisions 

River  &  L.  E.  R.  Go.  v.  Barber   ( 1856 )  under  the  employers'  liability  act,  as  it 

5  Ohio  St.  541,  67  Am.  Dec.  312.  enters  into  an  elaborate  statement  de- 

'  It  is  not   amiss    to    mention    that,  signed  to  show  that  the  doctrine  of  those 

where  the  injured  person  is  a  stranger,  cases  is  not  that  which  is  accepted  by 

the  fact  that  he  has  knowledge  of  a  dan-  the   American  courts.     As   shown   in   § 

ger  that  he  will  encounter  if  he  pursues  276,  supra,  the  actual  doctrine  of  these 

^is  way  does  not  always  necessarily  pre-  courts  is  one   which   predicates   a   con- 
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one  Virginia  case  the  court  disapproved,  in  the  most  emphatic  terms, 
of  an  instruction  that  an  employer  was  released  from  liability,  if  the 
injured  servant  continued  to  work  after  he  had  ascertained  the  negli- 
gent and  dangerous  manner  in  which  the  business  was  conducted.* 
But  it  is  not  very  clear  from  tlie  report  whether  the  theory  of  the 
instruction  was  that  the  sei-vant  had  assumed  the  risk,  or  that  he 
was  negligent.  If  the  former  is  the  correct  construction,  the  decision 
is  in  conflict  with  others  in  this  state.     See  §  274,  note  1,  supra. 

In  New  York  a  decision  has  been  rendered  which  draws  a  dis- 
tinction between  the  defective  quality  of  appliances  used  by  the 
plaintiff  for  the  purposes  of  his  work,  and  those  in  other  parts  of 
the  employer's  establishment ;  the  knowledge  of  the  serv^ant  that  appli- 
ances of  the  latter  class  are  defective  being  declared  not  to  involve,  as 
a  matter  of  law,  the  conclusion  that  he  has  assumed  the  resulting 
risks.®  This  distinction  does  not  seem  to  have  been  recognized  by 
any  other  court,  and  has  apparently  no  logical  basis.  The  phrase 
"assumption  of  risk,"  however,  may  have  been  used  to  express  the 
predicament  to  which  the  description  of  contributory  negligence  is 
more  usually  and  more  properly  applied.     See  chapter  xviii.^  post. 

In  some  jurisdictions  the  doctrine  that  known  risks  are  assumed, 
as  matter  of  law,  has  been  abrogated  by  statutes.  See  chapter  xxx., 
post. 

281.  Temporary  forgetfulness  of  a  known  danger  at  the  time  of  the 
accident. —  It  would  clearly  be  inconsistent  with  the  rationale  of  the 
defense  of  assumption  of  risks  to  regard  it  as  being  applicable  in 
cases  where,  through  mere  inadvertence  at  the  time  of  the  accident, 
the  sen'ant  failed  to  recollect  or  to  observe  the  existence  of  a  risk 
previously  kno^vn  to  and  appreciated  by  him.  Accordingly,  forget- 
fulness  of  and  inattention  to  such  a  risk,  when  they  are  not  brought 

tractual  assumption  of  risks,  and  not  an  plied  contract,  it  has  failed  to  under- 

assumption  based  upon  a  maxim  which  stand  the  true  significance  of  the  Eng- 

is  independent  of  the  existence  of  con-  lish  decisions. 

tractual  relations.     If  it  was  intended  A    similar    remark    is    applicable    to 

to  argue  on  the  hypothesis  that  the  serv-  doubts  expressed   as  to  the  correctness 

ant's   rights   are    determinable    by    the  of  the  English  decisions  in  Volh  v.  B.  P. 

same   standard,   whether  the  maxim  or  Siurtevant  Co.   (1900)   43  C.  0.  A.  527, 

an   implied   contract   be   relied   upon, —  104  Fed.  276. 

a  position  which  the  present  writer  be-  ''  Richmond  &  D.  R.   Co.  v.   Norment 

lieves  to  be  the  correct  one, — so  impor-  (1887)  84  Va.  167,  4  S.  E.  211   (car  re- 

tant  an   element   should   have   been   ex-  pairer  injured  by  lack  of  proper  signal- 

plicitly  mentioned.     Having  omitted  to  ing  system ) . 

refer  to  it,  the  court  has  laid  itself  open  ^  SchvMndner  v.  Birge  (1884)  33  Hun, 
to  the  charge  that,  in  thus  repudiating  186  (boy  of  nineteen  employed  in  an  up- 
a  doctrine  formulated  as  to  the  effect  of  per  story  of  a  factory  from  which,  as 
the  maxim,  for  the  reason  that  that  doc-  he  knew,  the  means  of  escape  were  in- 
trine  is  in  conflict  with  one  formulated  sufficient  in  case  of  fire). 
witi  reference  to  the  theory  of  an  im- 
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about  by  any  cause  which  the  average  man  would  consider  adequate 
to  justify  the  mental  states  thus  designated,  are  universally  regarded 
as  insufficient  reasons  for  excluding  the  defense.  A  lapse  of  memory, 
or  the  inaction  of  the  faculties  of  observation,  under  such  circum- 
stances, may  fairly  be  regarded  as  a  conclusive  proof  of  negligence, 
the  result  being  that  the  servant  is  incapacitated  from  recovering, 
either  on  that  ground  or  on  the  ground  that  he  was  constructively 
chargeable  with  a  knowledge  of  tlie  risk  during  the  fatal  period  of 
forgetfulness  or  inattention,  and  that  his  responsibility  for  such  in- 
juries as  might  result  from  that  risk  was  continuous  and  uninter- 
rupted.^ Even  if  the  servant  was  entirely  free  from  blame  as 
regards  the  action  which  was  the  immediate  occasion  of  his  receiving 
the  injury,  he  cannot  recover  if  it  appears  that  that  action  was  due 
to  an  extrinsic  cause  for  which  the  employer  was  in  no  wise  respon- 
sible.^ 

A  more  difficult  situation  is  presented  when  the  servant's  failure 
to  recollect  or  observe  a  previously  ascertained  risk  is  due  to  the  fact 
that  he  was  engaged  in  some  pressing  duty;  and  the  courts  have 
arrived  at  different  conclusions  with  regard  to  the  juridical  conse- 
quences of  such  a  situation.  Some  reference  to  cases  of  this  type 
was  necessitated  by  the  course  of  the  discussions  in  an  earlier  part 
of  this  treatise  (§  63,  ante),  and  it  will  now  be  requisite  to  revert  to 
the  subject  once  more  in  the  present  connection. 

'In   Pingree  v.   Leyland    (1883)    135  That  a  boy  attending  a  machine  hav- 

Mass.  398,  where  a  man  who  had  for  sev-  ing    unguarded    cogwheels   allowed     his 

eral  hours  run  a  winch  with  uncovered  hand  to  slip  into  them,  because  of  his 

gearing,  and  was  then  injured  by  coming  inadvertence  or  inattention    caused    by 

into  contact  with  it,  the  doctrine  was  watching  another  boy  who  was  near  by, 

laid  down  that,  where  the  servant  is  so  gives  him  no  right  of  recovery  against 

fully  cognizant  of  the  character  and  con-  the  employer.    E.  S.  Higgins  Carpet  Co. 

dition  of  a,  machine  that  he  feels  it  ad-  v.  O'Keefe    (1897)    25  C.  0.  A.  220,  51 

visable  to  use  more  than  ordinarj'  care  U.  S.  App.  74;  79  Fed.  900.     In  a  case 

in  operating  it,  he   cannot  recover  for  where  a  boy  unnecessarily  put  his  arm 

an  injury  which  he  receives,  in  a  mo-  into  a  dangerous  position  with  regard 

ment    of    inadvertence,   from   the   very  to  moving  machinery,  it  was  laid  down 

source  of  danger  to  which  he  sees  him-  that   the   fact  that  a  servant  had  for- 

self  to  be  exposed.   In  Palmer  v.  Harrison  gotten   about  a   previously  known  dan- 

(1885)   57  Mich.  182,  23  N.  W.  624,  the  ger,  and  omitted  to  adopt  the  suggested 

action  was  held  not  to  be  maintainable  precaution  to  avoid  it,  would  not  relieve 

where  the  plaintiff  testified  that  he  did  him  of  the  charge  of  contributory  negli- 

not  pay   any  attention  to  whether  the  gence.     Truntle  v.  North  Star  Woolen- 

pointer  which  injured  him  was  going  or  Mill  Go.   (1894)   57  Minn.  52,  58  N.  W. 

not.     In  Clark  v.  St.  Paul  &  S.  C.  R.  832. 

Go.  (1881)  28  Minn.  131,  9  N.  W.  581,  See  also  note  9,  infra. 
recovery  was  denied  where  a  brakeman,  -Cheney  v.  Middlesex  Co.  (1894)  161 
after  he  had  been  struck  by  a  projecting  Mass.  296,  37  N.  E.  175,  where  a  serv- 
roof  and  knocked  of!  a  car,  said  in  an-  ant,  while  passing  through  an  alley  be- 
swer  to  the  question  whether  he  did  not  tween  moving  machines,  suddenly 
know  the  roof  was  there,  "Yes ;  but  I  dropped  his  hands  upon  hearing  an  out- 
did not  think  of  it  at  the  time."  cry,  and  was  caught  in  the  gearing. 
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The  effect  of  several  ISTew  York  decisions  witli  regard  to  one  par- 
ticular class  of  accidents  is  that  a  railway  servant  cannot  be  declared 
negKgent,  as  a  matter  of  law,  simply  because  the  location  of  the  struc- 
tures above  or  alongside  the  track,  and  their  relation  to  his  own 
personal  safety  and  that  of  the  train  which  he  is  assisting  to  operate, 
are  temporarily  forgotten  by  him,  owing  to  his  absorption  in  his 
duties,  or  to  some  extrinsic  event  which  suddenly  diverts  his  attention 
at  a  critical  moment.^  According  to  the  supreme  court,  these  de- 
cisions may  be  abstracted  from  the  facts  involved  and  treated  as 
having  established  the  general  principle  that  "a  servant  is  not  bound 
at  all  times  and  under  all  circumstances  to  be  mindful  of  the  dangers 


'A  brakeman  is  not,  as  matter  of 
law,  guilty  of  negligence  contributing 
to  his  being  struck  by  u  low  bridge  over 
the  track  and  injured  thereby,  in  fail- 
ing to  take  notice  of  the  fact  that  he  is 
approaching  the  bridge,  although  he  has 
been  over  the  road  many  times  and 
knows  of  the  existence  of  the  bridge, 
where  at  the  time  of  the  accident  he  is 
upon  a  long  train,  intent  upon  the  dis- 
charge of  his  duty,  with  his  face  toward 
the  rear,  in  a  position  most  effectually 
to  discharge  such  duty  and  has  no  warn- 
ing of  the  bridge.  Wallace  v.  Central 
Vermont  R.  Go.  (1893)  138  N.  Y.  302, 
33  N.  E.  1069,  Reversing  (1892)  43  N. 
Y.  S.  R.  639,  18  N.  Y.  Supp.  280.  The 
decision  in  Williams  v.  Delaware,  L.  & 
W.  R.  Co.  (1889)  116  N.  Y.  628,  22  N. 
E.  1117,  where  the  court  uses  language 
which  is  apparently  susceptible  of  the 
construction  that  it  intended  to  apply 
the  doctrine  that  a  brakeman  is,  as  a 
matter  of  law,  negligent  if,  in  the  ab- 
sence of  anything  to  divert  his  atten- 
tion, he  does  not  observe  the  proximity 
of  a  bridge,  the  position  of  which  he  has 
previously  ascertained,  was  explained  as 
having  really  decided  no  more  than  that 
contributory  negligence  is  inferable,  as 
matter  of  law,  where  a  brakeman,  know- 
ing that  he  is  approaching  an  overhead 
bridge,  and  tliat  it  is  dangerously  low, 
turns  his  back  to  it.  It  is  worthy  of 
observation  that,  on  the  facts,  the  Wal- 
lace Vase  is  not  inconsistent  with  those 
cited  in  tlie  latter  part  of  this  section, 
as  there  were  "tell-tales"  placed  at  most 
of  the  bridges  in  accordance  with  the 
statutory  requirement,  and  the  warning 
signal  at  the  particular  bridge  which 
caused  the  injury  was  out  of  repair. 
Clearly,  therefore,  the  position  might 
have  been  taken  that,  in  view  of  the 
bridge  being  an  exception  to  the  general 
practice  of  the  company,  the  servant's 


constructive  knowledge  of  the  conditions 
was  a  question  for  the  jury.  The  risk 
assumed  was  that  of  low  bridges  with 
an  eiBcient  warning  signal,  not  that  of 
bridges  without  them,  unless  his  knowl- 
edge of  this  particular  risk  was  estab- 
lished. 

The  Wallcuie  Case  was  followed  in 
Fitzgerald  v.  Vew  York  G.  &  H.  R.  R. 
Co.  (189B)  37  App.  Div.  127,  55  N.  Y. 
Supp.  1124  (low  overhead  bridge)  ;  Ben- 
thin  V.  New  York  C.  &  E.  R.  R.  Co. 
(1897)  24  App.  Div.  303,  48  N.  Y.  Supp. 
503  (telegraph  pole  near  track)  ;  Brown 
V.  New  York  C.  &  H.  R.  R.  Go.  (1899) 
42  App.  Div.  548,  59  N.  Y.  Supp.  672 
(mail  crane)  ;  MoGovern  v.  Standard 
Oil  Go.  (1896)  11  App.  Div.  588,  42  N. 
Y.  Supp.  595  (brakeman  struck  by 
cross-bar  extending  across  an  opening 
in  a  fence  through  which  -a,  siding 
passed,  held  not  to  be,  as  matter  of  law, 
guilty  of  contributory  negligence  in  fail- 
ing to  observe  it,  the  evidence  being 
that,  although  he  had  opportunities  for 
ascertaining  its  position  and  the  dan- 
ger created  by  it,  his  attention,  as  he 
approached  the  bar,  was  drawn  away 
by  the  cries  of  a  person  close  by).  In 
another  case  the  court  refused  to  say, 
as  a  matter  of  law,  that  when  approach- 
ing a  highway  crossing  an  engineer 
must  bear  in  mind  the  precise  location 
and  character  of  every  switch  in  the 
immediate  vicinity,  while  he  is  running 
an  express  train  at  40  miles  an  hour. 
Young  v.  Syracuse,  B.  &  N.  Y.  R.  Co. 
(1899)  45  App.  Div.  296,  61  N.  Y. 
Supp.  202.  There  the  engineer  of  a 
train  ran  into  a  switch  unnecessarily 
placed  behind  a  water  tank,  so  that  the 
danger  signal  on  it  could  be  seen  only 
60  feet  away.  The  case  was  declared  to 
be  for  the  jury,  though  he  knew  of  the 
switch,  and  though  rules  of  the  com- 
pany, of  which  he  knew,  required  engi- 
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which  suri'oimd  him  while  engaged  in  the  performance  of  his  duty, 
even  though  lie  maj'  be  well  aware  of  tlieir  existence."  The  corollary 
of  this  rule  is  considered  to  be  that,  if  a  jury  is  justiiied  in  finding 
that  the  servant  was  not  negligent  in  failing  to  observe  the  risk,  it 
cannot  be  declared  that  the  risk  was  assumed. ^"^ 

A  similar,  though  less  pronounced,  trend  of  judicial  opinion  is 
observable  in  some  cases  decided  in  other  courts.* 

To  the  present  writer  it  seems  that  the  doctrine  embodied  in  the 
decisions  cited  is  erroneous,  except  in  so  far  asi  it  may  be  considered 
merely  an  assertion  of  the  narrow  principle  that,  if  an  employer  has 
elected  under  such  circumstances  as  those  presented  to  rely  specifically 
upon  the  defense  that  tlie  servant  was  negligent  in  failing  to  protect 
himself  at  the  time  of  the  accident,  the  case  must  be  sent  to  the 
jury,  for  the  reason  that  his  forgetfulness  of  or  inattention  to  the 
danger  may  possibly  have  been  excusable  owing  to  the  engrossing 
nature  of  his  duties.  (See  §§  350,  440d,  post.)  But  if  the  em- 
ployer has  taken  his  stand  upon  the  defense  of  an  assumption  of  the 
risk  continuing  from  the  time  the  servant  ascertained  its  existence 
up  to  the  time  when  he  was  injured,  it  is  not  easy  to  see  on  what 
logical  grounds  the  temporary  ignorance  of  the  servant,  resulting 
from  his  absorption  in  his  work,  can  prevent  that  defense  from 
operating  as  a  bar  to  the  action.®     The  theory  under  which  the 

neers  to  approach   switches  with  great  using  the  defective  drawbar  he  did  not 

care,    having   their   trains,    if    possible,  waive  his  right  of  action  for  the  injury 

under  such  control  as  to  be  able  to  stop  received.     He  would  not  be  justified  in 

them  from  running  into  an  open  switch,  disobedience  to  orders  at  such  a  critical 

"a  Young  v.  Syracuse,  B.  &  N.  Y.  B.  moment.      Strong    v.    Iowa    G.   B.    Go. 

Go.   (1899)    45  App.  Div.  296,  61  N.  Y.  (1895)    94   Iowa,    380,    62   N.   W.   799. 

Supp.  202.  But   see  note  5,  infra,  as  to  the  Iowa 

'In  West  V.  Southern  P.  Co.    (1898)  doctrine. 

29  C.  C.  A.  219,  56  U.  S.  App.  323,  85  In  another  case,  the  absence  of  an  exi- 

Fed.  392,  the  court  recognizes,  arguendo,  gency  or  unusual  circumstances  demand- 

the  principle  that  a  master  may  be  lia-  ing    the    servant's    exclusive    attention, 

ble  to  a  brakeman  for  an  injury  caused  rapidity,  or   promptness   of  action   was 

by  the  proximity  of  an  uncovered  cul-  adverted  to  as  evidence  corroborating  the 

vert  to  a  switch,  where  its  presence  was  conclusion  that  the  servant  had  assumed 

unknown  to  him  at  the  time  of  the  ac-  obvious  risks  arising  from  certain  per- 

cident,  or,  although  it  was  exposed  to  manent  conditions  on  the  master's  prem- 

view,  so  that  if  thoughtful  and  observ-  ises.      THsano    v.    New   England    Steam 

ant  he  might  have  seen  and  avoided  it,  Brick  Go.  ( 1898 )  20  R.  I.  452,  40  Atl.  7. 

yet  by  reason  of  his  intentness  upon  the  "  The   contrasted   situations  indicated 

work  in  hand,  his  attention  was  for  the  in  the  text — which,  it  will  be  noticed, 

moment  diverted.  represent  what  is  in  most  instances  a 

In  another  case,  where  it  was  contend-  mere   accident   of   litigation,   depending 

ed  that  a  brakeman  assumed  the  risk  of  upon  the  theory  of  the  facts  which  coun- 

coupling  by  reason  of  his  knowledge  of  sel  may  have  happened  to  prefer  —  af- 

the  character  and  condition  of  the  draw-  ford  a  basis  upon  which  it  is  easy  to 

bar  of  a  certain  engine,  and  it  appeared  reconcile  two  Iowa  cases  which  seem  at 

that  he  was  ordered  to  make  the  coup-  first  sight  to  be  somewhat  inconsistent, 

ling  when  a  passenger  train  was  due  in  In  Greenleaf  v.  Duhuque  &  S.  G.  li.  Go. 

a  few  moments,  the  court  said  that  in  (1871)    33  Iowa,  52,  where  a  brakeman 
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servant's  assumption  of  a  risk  superadded  to  his  employment  by  tlie 
master's  negligence  is  implied  on  the  ground  of  a  supposed  stipula- 
tion not  to  hold  the  master  responsible  for  such  injuries  as  may  sub- 
sequently result  from  the  existence  of  that  risk,  and  the  theory  that  the 
sei-vaiit's  forgetfulness  of  the  defective  conditions  at  the  time  of  the 
accident  injects  into  the  case  a  differentiating  factor  which  will 
enable  him  to  maintain  an  action,  cannot  stand  together  without  the 
aid  of  the  hypothesis  that  the  contract  into  which  the  servant  is  thus 
supposed  to  have  entered  is  suspended  for  the  moment,  whenever  his 
thoughts  and  attention  happen  to  be  excusably  diverted  to  such  an 
extent  that  he  fails  to  remember  the  danger  to  which  the  contract 
relates.  Sitch  a  hypothesis  introduces  into  the  law  of  contracts  a 
conception  not  admitted  in  any  other  class  of  cases,  and  no  valid 
reason  has  ever  been  suggested  why  it  should  be  admitted  in  the  class 
now  under  discussion.^ 

was  struck  by  the  waterspout  of  a  tank,  '  In  Young  Y.  Syracuse,  B.  d  N.  Y. 
the  defense  raised  was  contributory  neg-  It.  Co.  (1899)  45  App.  Div.  296,  61  N. 
ligence.  The  court  refused  to  say  that  Y.  Supp.  202,  Smith,  J.,  aptly  remarks 
this  was  available,  as  a  matter  of  law,  in  his  dissenting  opinion:  "If  the  doc- 
remarking  that,  if  the  service  to  be  per-  trine  of  the  assumption  of  obvious  risks 
formed  was  of  a  character  to  require  has  any  vital  force,  how  can  it  matter 
that  his  exclusive  attention  should  be  whether  or  not  the  servant  has  in  mind 
fixed  on  it,  and  that  he  should  act  with  the  danger?  This  fact  clearly  nas  sig- 
rapidity  and  promptness,  it  could  hard-  nificance  if  the  question  be  one  of  con- 
ly  be  expected  that  he  should  bear  in  tributory  negligence.  If  it  be  one  of 
mind  the  existence  of  the  defect  and  be  the  assumption  of  obvious  risks,  it  is 
prepared  at  all  times  to  avoid  it.  In  clearly  immaterial.  Under  that  doctrine 
Ferigo  v.  Chicago,  B.  I.  &  P.  R.  Co.  the  master  is  absolutely  relieved  from 
(1879)  52  Iowa,  276,  3  N".  W.  43  (1880)  liability  resulting  from  that  risk.  There 
55  Iowa,  320,  7  N.  W.  627,  the  defense  is  no  question  of  the  care  or  the  neg- 
of  waiver  was  explicitly  relied  upon,  ligence  of  the  employee.  It  is  a  con- 
and  the  court  accordingly  held  that  the  tract  exemption  absolute." 
servant's  absorption  in  his  duties  did  A  similar  doctrine  is  involved  in  a 
not  excuse  his  failure  to  remember  the  decision  by  the  supreme  court,  of  later 
dangerous  conditions.  See  note  9,  infra,  date  than  this  one.  Rohan  v.  Metro- 
The  latter  case  is,  however,  apparently  politan  Street  R.  Co.  (1901)  59  App. 
inconsistent  with  the  Strong  Case  Div.  250,  69  N.  Y.  Supp.  570,  where  an 
(1895)  94  Iowa,  380,  62  N.  W.  799,  cited  employee  in  a  boiler  room  was  injured 
in  note  4,  supra.  by   falling   through    a,   space   which   he 

As  the  defense  of  asstunption  of  risks  knew  to  exist  between  the  boilers  and 
is  an  affirmative  one,  which  must  be  the  end  of  a  bridge  along  which  he  was 
raised  by  the  employee,  a  complaint  is  making  his  way  to  shut  off  escaping 
not  demurrable  which  alleges  that  the  steam  after  an  explosion.  The  accideni; 
injury  was  received  in  consequence  of  had  filled  the  room  with  vapor,  and  there 
its  being  impossible  to  stop  the  train  was  a  good  deal  of  confusion  and  excite- 
as  quickly  with  the  defective  brakes  fur-  ment.  The  circumstances,  therefore, 
nished  as  if  they  had  been  in  good  con-  were  manifestly  such  as  would  probably 
dition,  and  that  the  servant,  while  at-  have  caused  a  temporary  forgetfulness 
tempting  to  stop  the  train,  was  carried  of  the  conditions.  But  the  point  was 
against  a  low  overhead  bridge  which  he  not  expressly  noticed,  either  by  counsel 
failed   to   observe,    owing   to   his   being   or  by  the  court. 

busily  engaged  in  his  duties.  Beard  v.  The  attempt  of  the  majority  of  the 
Chesapeake  <£-  C.  R.  Co.  (1893)  90  Va.  court  in  the  Young  Case  to  distinguish 
351,  18  S.  E.  559.  Gibson  v.  Erie  R.  R.  Co.   (1875)   63  N. 
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These  considerations  seem  to  be  decisive  in  favor  of  the  theory 
adopted  by  the  courts  of  several  states,  that  an  action  for  an  injury 
caused  by  the  master's  negiigence  is  barred  by  evidence  which  shows 
that  the  servant  had,  before  the  accident,  attained  a  full  comprehen- 
sion of  the  risk  created  by  that  negligence,  although  it  may  also  be 
apparent  that,  at  the  time  of  tlie  accident,  he  was  giving  such  close 
attention  to  matters  connected  with  his  duties  that  he  had  temporarily 
forgotten  or  did  not  obsei-\'e  the  existence  of  the  risk.  That  is  to 
say,  the  defense  of  an  assumption  of  the  risk  operates  as  a  bar  to  the 
action,  irrespective  of  whether  the  servant  was  or  was  not  negligent 
in  the  premises.  (Compare  §§  306-308,  post.)  Or,  as  the  situation 
is  also  stated,  the  question  of  the  servant's  waiver  cannot  be  affected 
by  the  rapidity  or  promptness  with  which  he  may  have  been  required 
to  act  v.'hcn  the  risk  was  encountered. '^  This  result  may  be  viewed 
as  a  simple  deduction  from  the  axiomatic  principle  that,  if  the  facts 
of  a  case  are  such  as  to  enable  the  person  sued  to  rely  on  two  or  more 
defenses  at  his  option,  and  one  of  those  indisputably  furnishes  a 
perfect  bar  to  the  action,  he  cannot  be  precluded  from  availing  him- 
self of  its  protection,  merely  because  the  intervention  of  a  jury  is 
necessary  to  determine  whether  the  other  defense  is  also  open  to  him. 
Or  the  conception  may  be  entertained  that  the  possibility  of  the 
servant's  forgetting  a  risk  which  has  been  previously  accepted  is  an 
incidental  hazard  embraced  by  the  implied  stipulation  upon  the 
subject.^ 

Y.  450,  20  Am.  Een.  552,  on  the  ground  not  based  on  this  ground;  that  in  his 
that,  when  struck,  the  plaintifE  was  not  preoccupation  with  his  other  duties  he 
engaged  in  any  duty  which  distracted  might  have  been  free  from  blame  in  los- 
his  attention  from  the  danger  which  ing  sight  of  the  danger  which  threat- 
confronted  him,  is  an  attempt  to  per-  ened  him ;  but  that  his  inability  to  main- 
form  the  impossible  by  converting  into  tain  the  action  was  a  necessary  re  'ilt 
a  differentiating  factor  a  detail  which  of  the  fact  that  the  danger  was  obvious 
in  the  earlier  decision  was  wholly  im-  and  therefore  assumed  by  him. 
material.  A  brakeman  who  knew  that  a  spring 

'  Brcssman   v.   Lehigh   Valley  R.    Co.  attached  to  a  drawhead  to  prevent  the 

(1886)    113  Pa.  490,  57  Am.  Rep.  479,  cars  from  coming  dangerously  close  to- 

6   Atl.   226    (low  bridge;   dark  night)  ;  gether  had  been   lost,  and  who  himself 

Perigo   v.    Chicago,   R.   I.   &   P.   R.    Co.  replaced     the     drawhead     without     the 

(1879)  52  iowa,  27  b,  3  N.  W.  43  (1880)  spring,  and  who  was  injured  later  dur- 

55  Iowa,  326,  7  N.  W.  627    (brakeman  ing  the  run  while  coupling  that  car  to 

was    injured   by   m,   structure    near    the  another,  by  the  cars  being  driven  so  close 

track).  together  as  to  crush  him,  cannot,  on  ac- 

In  Baltimore  d  0.  R.  Co.  v.  Strieker  count  of  his  having  assumed  the  risk, 

(1878)    51   Md.   47,   34   Am.   Rep.   291,  recover  of  the  company,  although  it  was 

where  the  injury  was  caused  by  a  low  dark  at  the  time  and  he  did  not  know 

overhead  bridge,  the  court  in  answer  to  that  the  car  he  was  coupling  was  the 

the    suggestion    that,    as    the    servant's  one  without  tne  spring.     Houston  &  T. 

attention   might  have  been  diverted  to  G.  B.  Co.  v.  Barrager   (1890;  Tex.)    14 

other   dvities,   he   might   not   have   been  S.  W.  242. 

wanting   in   due   care,   said  that  its  de-  See  also  the  following  notes, 

cl.sion  against  the  right  of  recovery  was  "  The    situation    is   thus    stated    in   a 
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So  far  as  regards  its  effect  in  barring  the  servant's  action,  this 
theory  is  A'irtually  equivalent  to  one  which  is  asserted  more  or  less 
distinctly  in  several  cases;  viz.,  that,  when  a  servant  has  once 
obtained  notice  of  an  abnormal  risk,  his  failure  to  observe  it  and 
protect  himself  on  all  subsequent  occasions  must  be  treated  as  negli- 
gence per  se,  and  that  he  cannot  claim  any  special  indulgence  on  the 
ground  that  his  attention  was  diverted  by  the  necessity  of  attending 
closely  to  his  duties  at  the  particular  moment  when  the  injury  was 
received.* 

As  to  the  conception  that  a  master  is  guilty  of  negligence  if  his 
instrumentalities  or  methods  are  of  such  a  nature  that  a  momentary 
and  excusable  diversion  of  the  servant's  attention  from  his  environ- 
ment owing  to  his  absorption  in  his  duties  is  likely  to  cause  injury, 
see  §§  31,  66,  ante. 

282.  Failure  of  the  servant  to  notify  the  master  as  to  the  existence  of 
the  dangerous  conditions. —  (Compare  §§  303,  303a,  post.) — The 
failure  of  the  servant  to  rejjort  to  the  master  the  existence  of  the 
dangerous  conditions  which  caused  the  injury  in  suit  is  freqtieutly 
referred  to  as  a  circumstance  which  corroborates  the  conclusion  that 
the  responsibility  for  any  injuries  which  the  servant  might  receive  by 


case  where  the  confusion  of  mind  result- 
ing from  being  suddenly  called  upon  to 
get  out  of  the  way  of  an  approaching 
train  caused  a  section  man  to  forget 
the  presence  of  a  pile  of  lumber  close 
to  the  track  where  he  was  working. 
The  court  considered  that  the  possibil- 
ity that  the  pile  might  prevent  his  es- 
caping in  time  or  cause  him  to  stumble 
was  one  of  the  risks  assumed  by  him, 
unless,  as  was  suggested,  the  train  was 
running  at  a  rate  greater  than  he  had 
reason  to  anticipate.  Bengtson  v.  Chi- 
cago. St.  P.  M.  &  0.  R.  Co.  (1891)  47 
Minn.  487,  50  N.  W.  531.  Similarly  in 
Baylor  v.  Delaioare,  L.  &  W.  B.  Co. 
( 1878 )  40  N.  J.  L.  23,  29  Am.  Rep.  208 
(low  bridge  case)  the  court  argued 
thus :  "Nor  does  there  seem  any  weight 
in  the  suggestion  that  the  plaintiff  was 
called  upon  suddenly  to  take  part  in  the 
operation  of  switching  off  these  cars  at 
the  time  in  question.  There  was  nothing 
unusual  in  this  act;  it  was  part  of  the 
ordinary  duty  of  the  brakeman  to  per- 
form it.  As  to  the  pretext  that  the  call 
upon  the  plaintiff  to  perform  this  serv- 
ice was  sudden,  and  that  he  was  thrown 
off  his  guard,  it  is  certainly  a  conclu- 
sive answer  to  say  that  it  was  a  part  of 
his  bargain  when  he  undertook  this  busi- 
ness, that  he  subjected  himself  to  the 


risk  of  such  emergencies.  He  did  not 
stipvilate  mat  there  should  be  no  exi- 
gencies or  unexpected  demands  upon  him 
for  services,  and  in  the  ordinary  course 
of  things  he  was  liable  to  be  placed 
in  these  situations  that  were  full  of 
danger  to  a  heedless  person." 

''  In  Louisrille  &  N.  R.  Co.  Y.  Hall 
(1888)  87  Ala.  708,  4  L.  R.  A.  710,  6 
So.  277,  where  the  servant  was  injured 
by  a  low  overhead  bridge,  the  court  said: 
"If,  under  the  rules  we  have  stated,  the 
plaintiff  was  sufficiently  notified  or 
warned,  and  from  inattention,  indiffer- 
ence, absentmindedness,  or  forgetful ness, 
he  failed  to  inform  himself,  or  failed  to 
take  necessary  steps  to  avoid  the  injury, 
this  was  proximate,  contributory  negli- 
gence, and  is  also  a  complete  answer  to 
the  action.  He  must  avail  himself  of 
the  instructions  given  him  or  furnished 
for  his  use ;  and,  taking  into  the  ac- 
count the  surroundings  and  perils  at- 
tendant upon  the  nature  of  the  service 
he  enters  upon,  he  must  bestow  such 
care,  watchfulness,  and  caution  as  or- 
dinarily prudent  men  would  usually  ex- 
ercise in  reference  to  their  own  safety 
under  like  circumstances.  There  are 
perils  in  the  very  nature  of  such  service, 
against  which  prudence  cannot  always 
guard.    Of  these  the  employee  takes  the 
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reason  of  tliose  conditions  was  assumed  by  him.'  The  alternative 
open  to  the  servant  is  said  to  be  that  he  may  either  notify  the  master 
or  remain  silent  and  take  the  risk.^  The  rule  is  declared  to  be 
founded  on  justice  and  good  sense,  for  the  reason  that,  in  a  large 
majority  of  cases,  employees  are  better  informed  than  their  employers 
as  to  the  safety  of  machinery  in  use  by  them,  as  they  have  better 
means  of  information.^ 

It  seems  a  reasonable  inference  from  the  language  in  which  the 
servant's  omission  to  report  a  defect  is  referred  to  in  the  cases  so  far 
cited,  that  he  was  considered  to  be  subject  to  a  specific  duty  in  this 
regard,  a  breach  of  which  would  have  rendered  him  guilty  of  con- 
tributory negligence,  if  there  had  been  any  object  in  mentioning  that 
defense  as  an  additional  bar  to  the  action.  In  fact,  the  failure  to 
inform  the  master  of  an  abnormal  risk  which  has  supervened  is  some- 


risk.  He  is  guilty  of  contributory  negli- 
gence if  in  his  care,  diligence,  and  watch- 
fulness he  falls  below  the  standard 
stated  above."  For  other  decisions 
which,  on  the  facts,  virtually  involve  the 
assumption  that  trainmen  can  always, 
by  taking  adequate  care,  protect  them- 
selves from  injury  under  these  or  similar 
circumstances,  whether  there  is  or  is 
not  some  pressing  duty  to  perform,  see 
Baylor  v.  Delaware,  L.  &  W.  R.  Co. 
(1878)  40  N.  J.  L.  23,  29  Am.  Rep.  208 
(low  bridge)  ;  IlUch  v.  Flint  &  P.  M. 
R.  Go.  (1888)  67  Mich.  632,  35  N.  W. 
708  (side  of  bridge  near  track  struck 
brakeman  while  climbing  a  car  to  set 
brakes  which  had  been  signaled  for)  ; 
and  the  cases  mentioned  in  notes  7  and 
8,  supra.  Compare  also  the  cases  cited 
in  §  30a,  ante,  some  of  which  exhibit  a 
similar  standpoint,  even  though  the  serv- 
ant's absorption  in  his  duties  may  not 
have  been  explicitly  adverted  to.  Some 
remarks  on  the  absurdity  and  injustice 
of  this  assumption  have  been  offered  in 
§  63,  note. 

'  "It  has  been  repeatedly  held — in  fact 
there  is  no  conflict  of  authority  upon 
this  question — that  where  an  employee 
has  knowledge  of  machinery  being  de- 
fective and  dangerous,  and  in  the  course 
of  his  employment  continues  to  use  it 
without  notifying  his  employer  of  such 
defect  and  asking  him  to  repair,  he  vol- 
untarily accepts  the  risks,  and  cannot, 
in  case  of  injury  from  such  cause,  re- 
cover damages."  Mansfield  Coal  &  Coke 
Co.  V.  McEnery  (1879)  91  Pa.  185,  36 
Am.  Rep.  662. 


This  omission  on  the  servant's  part  is 
also  mentioned  as  a  material  factor  in 
numerous  other  cases,  of  which  it  will 
be  suflicient  to  cite  the  following: 
Washington  &  G.  R.  Co.  v.  McDade 
(1890)  135  U.  S.  554,  34  L.  ed.  235, 
10  Sup.  Ct.  Rep.  1044;  Baltimore  &  0. 
R.  Go.  V.  Bauglh  (1893)  149  U.  S.  368, 
37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
B.ouglh  V.  Texas  &  P.  R.  Go.  (1879)  100 
U.  S.  213,  224,  25  L.  ed.  612,  617;  Mo- 
Queen  V.  Central  Branch  Union  P.  R. 
Co.  (1883)  30  Kan.  691,  1  Pac.  139; 
Pollich  V.  Sellers  (1890)  42  La.  Ann. 
623,  7  So.  786;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Conway  (1897)  169  111.  505,  48 
N.  E.  483;  Illinois  G.  R.  Co.  v.  Jones 
(1882)  11  111.  App.  324;  New  York,  L. 
E.  &  W.  R.  Co.  V.  Lyons  (1888)  119  Pa. 
324,  13  Atl.  205;  Wannamaker  v.  Burke 
(1886)  111  Pa.  423,  2  Atl.  500;  Hatt 
V.  Nay  (1887)  144  Mass.  186,  10  N.  E. 
807;  Davis  v.  Detroit  &  M.  R.  Go. 
(1870)  20  Mich.  105,  4  Am.  Rep.  364; 
Mad  River  &  L.  E.  R.  Go.  v.  Barber 
(1856)  5  Ohio  St.  541,  67  Am.  Dec. 
312;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Gurley  (1883)  12  Lea,  46;  Knoxville 
5  S.  W.  dcr;  Litton  v.  Thornton  (1881) 
Iron  Co.  V.  Smith  (1887)  86  Tenn.  45, 
7  Vict.  L.  Rep.    (L.)    4. 

^  The  Antonio  Zamirana  ( 1898 )  89 
Eed.  60  (seaman,  knowing  of  the  intoxi- 
cation of  the  mate,  concealed  the  fact 
from  the  master,  and  endeavored  to  over- 
come the  intoxication  before  it  came  to 
the  master's  notice). 

'•New  York,  L.  E.  &  W.  R.  Co.  v. 
Lyons   (1888)   119  Pa.  336,  13  Atl.  205. 
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times  ad^erfced  to  as  a  circuijist-ance  furnishing  such  a  bar.*  But 
there  is  high  judicial  authority  for  a  different  theory.  In  a  leading 
English  case  Lord  Watson  expressed  the  opinion  that  the  provision 
in  the  English  employers'  liability  act  of  1880  (see  chapter  xxxvii., 
post),  by  which  the  servant  is  declared  incapable  of  suing  under  the 
statute  if  he  has  failed  to  give  liis  superiors  notice  of  a  defect  known 
to  him,  but  not  to  them,  has  put  the  servant  in  a  more  favorable 
position  than  he  occupied  under  the  common  law  f  and  his  view  has 
been  adopted  by  the  supreme  court  of  Canada.®     But  with  all  defer- 


♦  Lake  Shore  cC-  M.  S.  R.  Go.  v.  Stupak 
(1886)  108  Ind.  1,  6  ^T.  E.  630.  The 
failure  to  report  is  treated  as  contrib- 
utory negligence  in  Poioers  v.  Netv 
York,  L.  E.  &  W.  R.  Go.  (1885)  98  N. 
Y.  274. 

"All  the  employees  are  presumed  to 
be  faithful  to  the  interest  of  the  em- 
ployer, as  well  as  careful  of  their  own 
safety,  and  it  is  reasonable  to  say  that 
they  shall  promptly  report  any  defect 
likely  to  endanger  their  lives  or  the 
property  under  their  control.  If  they 
make  no  such  complaint,  it  is  fair  to 
infer  that  they  regard  the  appliances 
as  safe  and  sufficient,  or  that  they  know- 
ingly accept  the  risk  involved  in  the 
service."  Illinois  G.  R.  Co.  v.  Jones 
(1882)   11  111.  App.  324. 

=  See  Smith  v.  Baker  ( 1891)  A.  0.  32.5, 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
467,  40  Week.  Rep.  392,  55  J.  P.  660, 
where,  in  the  course  of  his  comments 
on  the  provision,  he  remarked :  "I  think 
the  object  and  effect  of  the  enactment 
is  to  relieve  the  employer  of  liability  for 
injuries  occasioned  by  defects  which 
were  neither  known  to  him  nor  to-  his 
delegates  down  to  the  time  when  the  in- 
jury was  done.  At  common  law  his  ig- 
norance would  not  have  barred  the  work- 
man's claim,  as  he  was  bound  to  see  that 
his  machinery  and  works  were  free  from 
defect,  and  so  far  the  provision  operates 
in  favor  of  the  employer." 

'Webster  v.  Foley  (1892)  21  Can.  S. 
C.  580.  In  view  of  the  paucity  of  direct 
authority  respecting  the  point  now  un- 
der discussion,  it  is  perhaps  not  amiss 
to  offer  a  few  criticisms  upon  the  rea- 
soning of  this  case.  The  exposition  of 
principles  appears  to  be  singularly  un- 
satisfactory,— ^more  particularly  when 
it  is  considered  with  reference  to 
the  special  findings  which  are  set  out  in 
the  record.  The  answers  of  the  jury  to 
three  of  the  questions  propounded  by 
the  trial  judge  were  to  this  effect :  ( 1 ) 
That  the  plaiiitiT  '  i  1  eo  -.li'iined  of  the 


defect  to  the  person  who  appeared  to  be 
the  proper  person  to  receive  a  com- 
plaint; (2)  that  the  defendant  did  not 
know  of  the  defect;  (3)  that  the  mem- 
ber of  the  defendant  firm  who  was  him- 
self acting  as  manager  ought  to  have 
been  cognizant  of  the  defect.  In  view 
of  the  first  of  these  findings  it  is  not 
apparent  why  the  effect  of  the  failure  of 
the  servant  to  notify  the  master  of  the 
defect  should  have  been  regarded  as  a 
material  question  in  the  case.  There  is 
no  intimation  that  the  evidence  was  in- 
sufTicient  to  warrant  the  conclusion  ar- 
rived at  by  the  jury,  nor  that  the  noti- 
fication was  inadequate  to  charge  the 
master  with  knowledge,  for  the  reason 
that  it  was  made  to  a  mere  fellow  serv- 
ant. So  far  as  the  report  shows,  it 
may  have  been  made  to  the  manager  of 
the  concern,  who,  as  already  stated,  was 
one  of  the  partners  in  the  defendant 
firm.  But  even  if  we  assume  that  this 
finding  could  not  be  treated  as  an  ele- 
ment in  the  case  for  some  reason,  evi- 
dential or  doctrinal,  which  is  not  dis- 
closed, there  still  remains  the  difficulty 
that  the  jury  also  declared  that  this 
managing  partner  "ought  to  have  been 
cognizant"  of  the  defect.  That  this  find- 
ing was,  so  far  as  the  defendant's  lia- 
bility was  concerned,  equivalent  to  a 
finding,  is  indisputable,  both  on  princi- 
ple and  authority.  See  Mellors  v.  Shaw 
(1861)  1  Best  &  S.  437,  30  L.  J.  Q.  B. 
N.  S.  333,  7  Jur.  N.  S.  845,  9  Week. 
Rep.  748,  where  Blackburn,  J.,  remarked 
during  the  argument  of  counsel  that  an 
allegation  that  an  instrumentality  was 
known  by  ine  defendant  to  be  in  an  un- 
safe condition  is  established  by  proof 
that  he  "ought  to  have  known"  that  it 
was  in  that  condition.  Other  English 
cases  which  declare  or  assume  that  lia- 
bility on  the  master's  part  is  negatived 
by  his  ignorance  of  the  defect  only  where 
it  appears  that  such  ignorance  was  ex- 
cusable are :  TFeems  v.  Mathieson  ( 1861 ) 
4  Macq.  H.  L.  Cas.  215;  Feltham  v.  Eng- 
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ence  to  tliis  very  distinguished  jurist,  it  seems  open  to  doubt  whether 
this  theory  is  correct.  There  is,  it  is  time,  no  Englisli  decision 
which  in  terms  hays  down  the  rule  that  a  servant  who  learns  of  a 
defect  is  bound  to  communicate  his  knowledge  to  his  master,  and 
that  his  failure  to  give  such  information  constitutes  a  breach  of  a 
specific  duty  which  of  itself  is  enough  to  prevent  his  recovering  for 
any  injury  that  he  may  thereafter  receive  owing  to  the  existence 
of  the  defect.  But  the  reason  for  the  lack  of  direct  authority  on  the 
point  is  sufficiently  obvious.  In  all  the  cases  decided  under  com- 
mon-law doctrines  up  to  the  time  when  Lord  Watson  delivered  this 
opinion,  the  circumstances  v/ere  necessarily  such  as  to  bring  them 
within  the  scope  of  the  principle  that  the  servant's  action  was  abso- 
lutely barred  whenever  it  ^vas  shown  that  he  went  on  working  vsdth 
a  full  appreciation  of  a  risk  resulting  from  the  master's  negligence. 
The  natural  result  was  that,  althoiigh  the  failure  of  the  servant  to 

land   (1866)   L.  E.  2  Q.  B.  33,  36  L.  J.  is  undoubtedly  the  import  of  the  words, 

Q.   B.  N.  S.   14,   15  Week.  Rep.   151,   7  shows   that   the   court   intended,   at   all 

Best    &    S.    676;    Paterson   v.    Wallace  events,  to  assert  the  doctrine  that  the 

(1854)   1  Macq.  H.  L.  Cas.  748;  Roberts  servant  did  not  forfeit  his  right  of  ac- 

V.   Smith    (1857)    2   Hurlst.   &  N.   213,  tion   hy   not   giving   notice   of   a   defect 

26  L.  J.  Exch.  N.  S.  319,  3  Jur.  N.  S.  which  'was  known  to  him.     But  it  may 

469 ;  Webi  v.  Rennie   ( 1865 )   4  Fost.  &  be   desirable   to   advert,   in   passing,   to 

F.  608.     For  the  American  decisions  to  the  ambiguity  of  phrase  "had  no  notice," 

the  same  effect  see  chapter  x.,  ante.    In  which,   so  far  as  the  words  themselves 

view  of  this  doctrine,  the  finding  in  ques-  are   concerned,    may    also   be    taken   to 

tion  manifestly  put  the  master  in  the  mean  "had  no  actual  knowledge."     The 

same  position  as  if  notice  of  the  defect  significance  of  this  fact  when  considered 

had  actually  been  given  by  the  servant,  with   reference  to  the  substance  of  the 

and  rendered  it  a  mere  matter  of  super-  findings   above    referred    to   is   obvious, 

erogation  to  inquire  whether  or  not  he  Such  a  construction  of  the  phrase  would 

was  relieved  from  liability  by  the  serv-  render  Mr.  Justice  Strong's  remarks  ap- 

ant's  failure  to  give  notice.    The  defend-  plicable  to  the  second  of  those  findings, 

ant  firm  was  plainly  answerable  on  the  and   upon   this   circumstance,   taken   in 

simple  ground  that  one  of  its  members  connection     with    the    further    circum- 

had    been    personally    negligent    in    not  stance,    already   commented   upon,   that 

remedying  a  defect  of  which  he  had  con-  the  findings  as  to  the  complaint  made 

structive    knowledge.      See    Mellors    v.  by  the  servant,  and  the  master's  posses- 


(1861)  3  El.  &  El.  701,  30  L.  J.  Q.  B.  ,  '  ,'  ,  ii,  j  j.  ■  j-i,  t  -j. 
NT  ^  18^  7  T  N  S  467  4  L  T  N  S  ®*-'^"'^  sponsor  for  the  doctrine  that  it 
„  ■  ■  '  ...  ,  ■  ■  ■^  ■  ■  is  the  existence  or  absence  of  actual 
Thus  far  we  have  been  discussing  the  knowledge  that  determines  whether  the 
case  on  the  assumption  that  the  court,  ^^^^er  is  or  is  not  liable.  Such  a  doc- 
in  deciding  that  a  judgment  for  the  *""".  ^.s  is  very  plainly  shown  by  the 
plaintiif  should  not  be  set  aside  for  the  English  cases  cited  above,  would  be  er- 
mere  reason  tha:t  the  defendant  "had  roneous.  But  the  inquiry  is  not  worth 
no  notice"  of  the  defect,  used  the  phrase  pursuing  m  the  present  connection, 
in  the  sense  of  "had  received  no  notifi-  We  have  merely  drawn  attention  to  the 
cation  from  the  servant."  This  is  the  point,  as  being  one  of  the  obscure  as- 
construction  put  upon  the  decision  in  pects  of  a  case  which,  to  say  the  very 
the  reporter's  headnote,  and  the  reliance  least,  is  neither  a  model  of  lucid  state- 
placed  by  Strong,  J.,  upon  the  passage  ment  nor  a  favorable  exemplification  of 
from  Lord  Watson's  opinion,  where  this  the  manner  in  which  a  court  of  review 
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report  or  complain  of  a  defect  was  mentioned  in  some  of  the  cases,'' 
this  fact  was  never  treated  as  a  material  element  in  the  case,  the 
master's  defense  being  regarded  as  complete  without  any  reference  to 
the  question  whether  the  servant  had  communicated  his  knowledge. 
In  none  of  these  cases  was  the  evidential  significance  of  the  servant's 
silence  considered  in  any  other  point  of  view  than  as  a  circumstance 
tending  to  show  his  acquiescence  in  the  conditions, — that  is  to  say, 
as  a  circumstance  corroborating  a  presumption,  already  absolute,  that 
the  risks  in  question  had  been  accepted.  Such  being  the  state  of  the 
authorities,  the  mere  fact  that  the  existence  of  a  duty  on  the  servant's 
part  to  notify  his  master  of  a  defect  was  never  affirmed  cannot  fairly 
be  adduced  as  a  ground  for  denying  that  there  was  such  a  duty. 
When  subjected  to  the  test  of  general  principles,  the  correctness  of 
Lord  Watson's  theory  seems  to  be  equally  disputable.  It  is  impos- 
sible to  adopt  it  without  accepting  the  conclusion  that  if  a  jury  has,  in 
a  common-law  action,  found  that  the  servant  was,  under  the  particular 
circumstance  of  the  case,  guilty  of  contributory  negligence  in  failing 
to  give  notice  of  the  defect  which  caused  his  injury,  and  it  is  clear 
that  the  verdict  was  based  on  the  hypothesis  that  there  was  a  legal 
duty  incumbent  on  the  servant  to  give  the  notice,  a  court  of  revioAv 
would  be  constrained  to  set  the  verdict  aside.  Such  a  proposition 
seems  too  preposterous  to  entertain.  The  extreme  improbability  of 
such  a  verdict's  even  being  rendered  may  be  readily  conceded, 
but  this  practical  consideration  is  immaterial  in  a  discussion  of  the 
abstract  point  of  law  which  is  involved. 

Inasmuch  as  a  servant  frequently  finds  himself  relegated  to  his 
common-law  rights,  owing  to  his  failure  to  give  due  notice  that  the 
injury  was  sustained,  or  to  bring  tlie  action  within  the  statutory 
period,  the  true  doctrine  on  this  subject  is  still  a  question  of  more 
than  theoretical  interest  in  England  and  her  colonies,  where  it  has 
not  yet  been  determined  how  far  the  doctrine  enunciated  in  Smiih  v. 
Baker  ^  may,  when  the  question  arises,  be  held  to  have  modified,  in 
common-law  cases,  the  theory  of  the  older  decisions  that  the  servant's 
acceptance  of  a  risk  is  to  be  inferred,  as  a  matter  of  law,  from  his 
continuance  in  work  Avith  a  knowledge  of  its  existence.  (See  §  280, 
supra. )  In  Massachusetts  it  seems  to  be  immaterial,  in  this  point  of 
view,  whether  the  action  is  brought  at  common  law  or  under  the 
statute,  as  the  English  doctrine  that  the  servant's  assumption  of  risks 

should  deal  with  the  special  findings  of       »  [1891]  A.  C.  325,  60  L.  J.  Q.  B.  N. 
a  jury  in  actions  of  this  sort.  S.  683,  65  L.  T.  N.  S.  467,  40  Week.  Eep. 

'  For  example,  Skipp  v.  Eastern  Coun-    302,  55  J.  P.  660. 
ties  R.  Co.   (1853)   9  Exch.  223,  3  C.  h, 
Eep.  185,  23  L.  J.  Exch.  N.  S.  23. 
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is  a  question  for  the  jury  where  the  statute  is  relied  upon  has  been 
definitely  repudiated  in  recent  decisions.® 

A  case  in  which  there  is  obviously  no  obligation  to  notify  the  master 
as  to  a  superadded  risk  is  presented  where  that  risk  is  created  by  a 
change  in  the  position  of  the  appliances  by  or  under  the  authority  of 
the  master.  Under  such  circumstances  the  master  is  chargeable 
with  all  the  loiowledge  which  the  servant  can  impart  to  him.-^° 

283.  Servant's  position  the  same  whether  the  risk  existed  when  he  be- 
gan work,  or  supervened  afterwards. —  (Compare  the  discussion  of  this 
element  in  §  384,  post.) — It  has  never  been  questioned,  and  there 
are  numerous  cases  expressly  or  impliedly  deciding,  that  the  doctrine 
of  assumption  of  risks  is  a  bar  to  the  action  whenever  the  abnormal 
danger  was  known,  actually  or  constructively,  to  the  servant  at  the 
time  when  he  entered  the  employment.^ 


"  O'Maley  v.  South  Boston  Gaslight 
Co.  (1893)  158  Mass.  135,  47  L.  R.  A. 
161,  32  N.  E.  1119;  Davis  v.  Forbes 
(1898)  171  Mass.  543,  47  L.  R.  A.  170, 
51  N.  E.  20. 

^"Fairhanh  v.  Baentzsahe  (1874)  73 
111.  236. 

^  If  the  servant  "thinks  proper  to  ac- 
cept an  employment  on  machinery  de- 
fective from  its  construction  or  from 
the  want  of  proper  repair,  and  with 
knowledge  of  the  facts  enters  on  the 
service,  the  master  cannot  be  held  lia- 
ble for  injury  to  the  servant  within  the 
scope  of  the  danger  which  both  the  con- 
tracting parties  contemplated  as  inci- 
dental to  the  employment."  Clarke  v. 
Holmes  (1862)  7  Hurlst.  &  N.  943,  31 
L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992, 
10  Week.  Rep.  405,  per  Cockburn,  Ch.  J. 

"If  the  servant  enters  into  an  employ- 
ment knowing  there  is  danger,  and  is 
satisfied  to  take  the  risk,  it  becomes 
part  of  the  contract  between  him  and 
his  employer  that  the  servant  shall  ex- 
pose himself  to  such  risks  as  he  Icnows 
are  consistent  with  the  employment." 
i^axton  V.  B aiolcsv>orth  (1872)  26  L.  T. 
N.  S.  851,  853,  per  Willes,  J. 

There  is  probably  another  exception 
to  the  rule  that  a  master  is  liable  for 
his  negligence,  viz.,  "where  [he]  the  mas- 
ter has  furnished  instruments  or  ma- 
chinery which  are  dangerous,  but  the 
servant  knows  that  they  are  dangerous, 
and  the  danger  is  so  normal  that  it  is 
in  tlie  ordinary  course  of  the  employ- 
ment; in  that  case  the  servant  cannot 
complain  of-an  injury  which  he  has  sus- 
tained, because  he  undertooli  the  em- 
ployment with  that  risk."     Uellors  v. 


Shaw  (1861)  1  Best  &  S.  435,  446,  30 
L.  J.  Q.  B.  N.  S.  333,  7  Jur.  N.  S.  845. 
9  Week.  Rep.  748,  per  Blackburn,  J. 
( arguendo ) . 

"The  implied  contract  to  have  the  ma- 
chinery in  such  a  safe  and  proper  con- 
dition as  not  to  expose  the  servant  to 
unnecessary  risk  is  tire  foundation  of 
the  master's  liability.  If  the  servant, 
being  fully  capable  of  choosing  and  con- 
tracting for  himself,  and  with  full  no- 
tice of  the  risk  which  he  assumes, 
chooses  to  undertake  a  liazardous  em- 
ployment, to  put  himself  in  a  dangerous 
position,  or  to  work  with  defective  or 
unsuitable  tools,  machinery,  or  appli- 
ances, no  such  implied  contract  arises." 
Coomis  V.  New  Bedford  Cordage  Co. 
(1869)  102  Mass.  572,  3  Am.  Rep.  506 
( uncovered  cogs ) . 

"Obvious  imperfections  in  methods  or 
machinery,  existing  at  the  time  of  the 
employment,  cannot  be  made  the  basis 
of  a  liability  in  favor  of  an  employee 
who  suffers  an  injury  in  the  course  of 
his  employment,  for  the  reason  that  the 
employer  has  a  right  to  have  and  use 
imperfect  methods  and  tools,  and  to  ask 
others  to  enter  his  employ  to  aid  him  in 
such  use,  and  that  in  so  doing  he  does 
not  undertake  to  insure  the  employee." 
liaqon  v.  Toledo,  A.  A.  &  N.  M.  B.  Co. 
(1893)  97  Mich.  265,  56  N.  W.  612 
(space  between  ties  left  unfilled). 

"The  servant  assumes  the  dangers  of 
the  employment  to  which  he  voluntarily 
and  intelligently  consents,  and,  while  or- 
dinarily he  is  to  be  subjected  only  to 
the  hazards  necessarily  incident  to  his 
employment,  if  he  knows  that  proper 
precautions    have    been    neglected,    and 
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In  some  of  the  cases  wliich  exemplify  this  aspect  of  the  rule  the 
risks'  involved  were  created  hy  a  condition  of  the  plant  which  was 
essentially  permanent,  and  for  that  reason  would  doubtless  be  assigned 
by  some  courts  to  the  ordinai-y  class.^  Compare  §§  55-57,  and  263, 
264,  ante.  In  others  the  risks  arose  from  the  imperfection  of  the 
an-angements  and  methods  adopted  in  the  conduct  of  the  business.^ 


still  knowingly  consents  to  incur  the 
risk  to  which  he  will  be  exposed  thereby, 
his  assent  dispenses  with  the  duty  of  the 
master  to  take  such  precautions."  Leary 
V.  Boston  &  A.  R.  Go.  (1885)  139  Mass. 
580,  52  Am.  Rep.  733,  2  N.  E.  115  (jolt- 
ing of  locomotive  in  passing  over  ill- 
constructed  frogs  threw  servant  off  foot- 
board). 

"It  is  well  settled  in  the  courts  of  this 
country  and  England  that,  if  a  servant 
chooses  to  enter  into  an  employment  in- 
volving dangers  of  personal  injury  which 
the  master  might  have  avoided,  he  takes 
upon  himself  the  risk  of  all  the  hazards 
incident  to  the  employment,  the  exist- 
ence and  nature  of  which  were  known 
to  him  when  he  entered  the  service,  and 
which  he  had  no  reason  to  expect  would 
be  obviated  or  removed."  Clark  v.  St. 
Paul  &  8.  C.  R.  Go.  (1881)  28  Minn. 
128,  9  N.  W.  581. 

^  By  the  courts  referred  to,  a  consid- 
erable part  of  the  subjoined  decisions 
would  be  based  upon  the  conception  that 
there  was  no  negligence  on  the  master's 
part.  Anthony  v.  Leeret  ( 1887  )  105  N. 
y.  591,  12  N.  E.  561  (unguarded  trap 
door  in  a  passage)  ;  De  Forest  v.  Jewett 
(1881)  23  Hun,  490,  Affirmed  in  (1882) 
88  N.  Y.  264  (switchman  while  coupling 
cars  caught  his  foot  in  an  open  ditch 
or  trench  which  had  remained  in  the 
same  condition  while  he  had  worked  for 
the  defendant,  and  was  in  plain  sight, 
and  had  been  passed  by  him  day  after 
dav)  ;  Glark  v.  St.  Paul  &  S.  G.  R.  Co. 
( 1881)  28  Minn.  128,  9  N.  W.  581  (awn- 
ing of  elevator  projected  over  railway 
track);  Gibson  v.  Erie  R.  Co.  (18/5) 
63  N.  Y.  449,  20  Am.  Rep.  552  (low 
overhead  bridge)  ;  Williams  v.  Dela- 
ware, L.  &  W.  R.  Go.  (1889)  116  N.  Y. 
628,  22  N.  E.  1117  (low  overhead 
bridge)  ;  Ari::ona  Lumber  <£  Timber  Co. 
V.  Mooney  (1895;  —  Ariz.  — )  42  Pac. 
952  (circular  saw  left  without  a  hood)  ; 
Balle  V.  Detroit  Leather  Co.  (1889)  73 
Mich.  158,  41  N.  W.  216  (one  who  en- 
ters upon  employment  in  a  tannery, 
where  he  walks  backwards,  dragging 
hides  from  vats  to  a  wash  wheel,  on  a 
slippery  floor,  across  a  space  about  IG 


inches  wide  along  the  edge  of  a  vat, 
assumes  the  risk  of  falling  into  the 
vat)  ;  French  v.  Columbia  Spinning  Co. 

(1897)     169   Mass.    531,   48   N.    E.    269 

(plaintiff  injured  through  stepping  too 
near  the  end  of  a  running  board  while 
reaching  forward  to  clean  a  coupling)  ; 
St.  Louis,  I.  M.  d  S.  R.  Co.  v.  Robbins 

(1893)  57  Ark.  377,  21  S.  VV.  886  (ties 
exposed,  and  space  between  them  not 
filled;  plaintiff  recovered  only  because 
the  place  where  the  injury  was  received 
was  more  than  usually  hazardous,  the 
theory  being  that  knowledge  of  this  in- 
creased risk  could  not  be  imputed  to 
him)  ;  Sweeney  v.  Berlin  &  J.  Envelope 
Co.  (1886)  101  N.  Y.  520,  54  Am.  Rep. 
722,  5  N.  E.  358  (old  pattern  of  a  ma- 
chine wanting  in  a  certain  safety  de- 
vice) ;  Crichton  v.  Keir  (1863)  1  Sc. 
Sess.  Cas.  3d  Series,  407  (servant  in- 
jured by  reason  of  the  age  and  feeble 
condition  of  a  horse)  ;  Long  v.  Coronado 
R.  Co.   (1892)    96  Cal.  269,  31  Pac.  170 

(oar  so  constructed  that  there  was  no 
space  to  go  between  it  and  the  car  to 
which  it  was  to  be  coupled ) .  For  other 
cases  which,  as  the  facts  stand,  obvi- 
ously involve  the  same  principle,  even 
though  it  may  not  be  explicitly  men- 
tioned, see  note  to  §  277,  and  chapter 
XXI.,  passim.  Compare  also  the  deci- 
sions absolving  the  master  from  liabil- 
ity under  the  theories  discussed  in  chap- 
ters v.,  VII.,  ante. 

*  Bancroft    v.    Boston    cC    M.    R.    Co. 

(1893)  67  N.  H.  466,  .30  Atl.  409 
(brakeman  who  knew  that  there  was  no 
gate  and  flagman  at  a  certain  crossing, 
and  that  the  view  of  the  crossing  was 
liable  to  be  obstructed  by  oars  standing 
on  an  adjacent  siding,  held  unable  to 
recover  for  injuries  while  he  was  on  a 
switch  engine,  by  a  collision  with  a  cart 
on  the  crossing)  ;  Lake  Shore  &  M.  8. 
R.  Co.  V.  Filspatrick  (1877)  31  Ohio 
St.  479  (no  servant  stationed  at  a  place 
where  he  was  required)  ;  Chicago  d  E. 
I.  R.  Co.  V.  Geary  (1884)  110  111.  383 
(night  watchman  in  yard  run  down  by 
backing  train,  owing,  as  he  alleged,  to 
the  want  of  a  man  on  the  rear  end  of 
the  train,  the  number  of  trainmen  hav- 


688 


1VL4STER  AND  SERVANT. 


[chap.  xvu. 


The  fact  tliat  die  dangerous  conditions  arose  after  the  plaintiff 
entered  the  employment  is  considered  to  be  immaterial,  where  it  is 
shown  that  he  iiad  continiied  to  work  after  the  change,  with  a  full 
appi'eciation  of  the  increased  risk.*  Plainly,  no  other  position  is 
logically  tenable,  consistently  with  the  retention  of  the  tlieory  of  an 
implied  contract  in  regard  to  every  risk  of  which  the  servant  obtains 
a  knowledge  before  his  injury  is  received.  The  doctrine  thus  applied 
is,  hoAve^'Cr,  felt  to  be  a  severe  one,  and  various  attempts  have  been 
made,  with  more  or  less  success,  to  modify  its  operation  in  certain 
directions.  In  one  of  the  earlier  cases  Blackburn,  J.,  suggested  that 
the  assumption  of  a  risk  added  by  the  master's  negligence  after  the 
beginning  of  the  service  oug;ht  to  be  inferred  only  where  tlie  risk 
was  normal  in  such  a  seiise  as  to  have  become  a  regular  incident  of 


ing  been  the  same  all  the  time  he  had 
been  employed)  ;  Lake  Shore  d  M.  S. 
R.  Co.  V.  Knittal  (1878)  33  Ohio  St. 
468  (customary  disregard  of  rule) .  For 
other  cases  of  a  similar  type,  see  §  277, 
supra. 

'  Carrigan  v.  Washburn  &  M.  Mfg. 
Co.  (1898)  170  Mass.  79,  48  N.  E.  1079; 
Rogers  v.  Leyden  (1890)  127  Ind.  50, 
26  N.  E.  210 :  Norton  v.  Louisville  & 
N.  R.  Co.  (1895)  16  Ky.  L.  Rep.  846, 
30  S.  W.  599;  Johnson  v.  Devoe  Snuff 
Co.  (1898)  62  N.  J.  L.  417,  41  Atl.  936; 
Dillcnbergnr  v.  Weingartner  (1900)  64 
N.  J.  L.'  292,  45  Atl.  638;  Davis  v. 
Forhes  (1898)  171  Mass.  548,  47  L.  R. 
A.  170,  51  N.  E.  20;  Dynen  v.  Leach 
(1857)  26  L.  J.  Exch.  N.  S.  221  (plain- 
tiff worked  several  months  after  a  less 
safe  device  had  been  substituted  for  the 
one  formerly  used)  ;  Powers  v.  New 
York,  L.  B.  &  W.  R.  Co.  (1885)  98  N. 
Y.  274  (handle  of  hand  ear  on  which 
plaintiff  rode  out  of  repair  for  three 
weeks  before  the  accident)  ;  East  Ten- 
nessee, Y.  &  0.  R.  Co.  V.  Smith  (1882) 
9  Lea,  685  (unsound  handle  of  hand 
car  in  use  one  month)  ;  Atchison,  T. 
&  S.  F.  R.  Go.  V.  Schroeder  (1891)  47 
Kan.  315,  27  Pac.  965  (conductor  in- 
jured by  insufficiency  of  crew  of  train, 
force  having  been  reduced  about  one 
year  before  the  accident)  ;  Mundle  v. 
Hill  Mfg.  Co.  (1894)  86  Me.  400,  30  Atl. 
16  (servant  tripped  over  splinter  in 
floor;  danger  known  for  three  months). 

Other  decisions  taking  this  principle 
for  granted  will  be  found  in  §§  277,  278, 
supra,  and  chapter  xxi.,  post. 

In  Sowden  v.  Idaho  Quartz  Min.  Co. 
(1880)  55  Cal.  443,  the  court  at  the 
request  of  the  plaintiff  instructed  the 
jury  that  "the  servant  assumes  no  risks 


except  such  as  existed  at  the  beginning 
of  the  employment,  and  such  as  are  in- 
cident to  the  business."  It  was  held 
that  words  equivalent  to,  "or  which  ex- 
isted during  the  course  of  the  employ- 
ment, of  which  the  employee  had  knowl- 
edge or  was  bound  to  have  knowledge," 
should  have  been  added.  An  instruc- 
tion which  limits  the  risks  assumed  by 
an  employee  to  those  known  to  him,  or 
which  were  discernible  by  a  person  of 
his  age  and  capacity  in  the  exercise  of 
ordinary  care  at  the  time  he  entered  on 
the  employment,  is  prejudicially  erro- 
neous, where  the  evidence  tends  to  show 
that  he  became  aware  of  the  risk  dur- 
ing his  employment.  Norfolk  Beet- 
Suqar  Co.  v.  Eight  (1898)  56  Neb.  162, 
76  N.  W.  566. 

Compare  also  the  cases  in  which  a 
servant  in  the  permanent  employ  of  a 
master  finds  himself  obliged  to  decide 
whether  he  will  undertake  duties  which 
require  him  to  deal  with  particular 
agencies  which  he  has  never  handled  be- 
fore, but  which  unquestionably  belong 
to  a  category  which  brings  their  use 
within  the  scope  of  his  contract.  Here 
he  cannot  recover  if  he  proceeds  to  per- 
form the  v/ork  with  a  full  appreciation 
of  the  risk.  Goldihicait  v.  Haverhill 
&  G.  Street  R.  Co.  (1894)  160  Mass. 
554,  36  N.  E.  486  (where  the  risk  was 
the  obvious  one  that  new  street  cars 
with  projecting  steps  would,  when  pass- 
ing round  a  curve,  swing  closer  to  a 
certain  wall  than  cars  without  such 
steps,  and  the  servant  had  known  of  the 
altered  conditions  a  month  before  the 
accident);  Pingree  v.  Leyland  (1883) 
135  Mass.  398  (exnert  machinist  in  era- 
ploy  of  stevedore  ordered  to  use  a  de- 
fective winch   on  a  particular  vessel)  ; 
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the  employment.^  But  this  suggestion  has  borne  no  fruit.  In  the 
following  year,  however,  the  exchequer  chamber  made  the  important 
concession  that  an  agreement  by  the  ser\^ant  to  take  a  risk  of  this 
kind  would  not  be  implied,  as  a  matter  of  law,  where  the  master 
had  induced  the  servant  to  go  on  working  in  reliance  upon  the  mas- 
ter's promise  to  remedy  the  conditions  from  which  the  risk  resulted.® 
See  chapter  xxii.,  post.  The  decision  thus  rendered  has  also  been 
regarded  as  an  authority  for  the  doctrine  that,  independently  of  the 
element  of  a  promise,  there  is  no  necessary  implication  of  a  contract 
to  assume  a  superadded  risk,  where  it  is  caused  by  the  master's  breach 
of  a  statutory  duty.'^  But  this  position  is  certainly  not  accepted  in 
the  American  courts,  and,  as  it  would  seem,  not  by  all  English 
judges.     See  chapter  xxxv.^  post. 

284.  Length  of  time  during  which  work  was  continued  after  notice 
of  the  risk  was  received. — It  will  be  shown  in  §  302,  post,  that  a 
servant  does  not  necessarily  become  chargeable  with  contributory 
negligence  because  he  does  not  leave  the  employment  immediately 
after  he  ascertains  the  existence  of  a  dangerous  defect. 

Thai  equity  and  common  sense  point  very  decidedly  to  the  pro- 
priety of  admitting  the  operation  of  a  similar  principle  where  the 
defense  of  an  assumption  of  the  risk  is  relied  upon  seems  to  be  un- 
questionable. Nor  can  it  be  reasonably  disputed  that  the  master 
himself  would  often  be  benefited  rather  than  prejudiced  by  the 
servant's  knowledge  that  he  would  not  lose  his  right  of  action  by 
continuing  to  work  for  a  short  period  in  cases  where  a  sudden  aban- 
donment of  his  duties  would  inflict  appreciable  damage  upon  the 
business.  A  strong  argument  in  favor  of  this  relaxation  of  the  gen- 
eral rule  was  made  by  Mr.  Justice  Brewer  in  a  case  which  came 

Carey  y.  Boston  £  M.  R.  Co.  (1893)  158  (there  the  check-chains  on  its  cars), 
Mass.  228,  33  N.  E.  512  (projecting  and  the  position  of  a  servant  who  goes 
screw  on  handle  of  hand  car  caught  on  with  his  duties,  where  the  premises 
clothes  of  section  hand,  and  threw  him  or  instruments  upon  which  or  by  which 
off,  several  days  after  the  car  was  fur-  the  business  is  carried  on  are  tempo- 
nished  in  place  of  another  one)  ;  Hale  rarily  defective,  and  remarked  that,  al- 
V.  Cheney  (1893)  159  Mass.  268,  34  N".  though  the  employer  was  never  liable  in 
E.  255  (injury  caused  by  slippery  con-  the  former  case,  he  might  be  liable  in 
dition  of  floor  of  room  to  which  plain-  the  latter  case, — especially  if  he  had 
tiff  had  been  transferred  three  weeks  promised  the  servant  to  remedy  the  dan- 
bef ore  accident ) .  gerous  conditions  and   failed   to   do   so. 

"  Mellors  V.  Shaw  ( 1861 )  1  Best  &  S.  But  the  writer  is  not  aware  of  any  de- 
437,  30  L.  J.  Q.  B.  N.  S.  333,  7  Jur.  cision  in  the  state  in  which  the  principle 
N.  S.  845,  9  Week.  Rep.  748.  In  Ladd  thus  outlined  has  been  applied  in  the 
v.  New  Bedford  B.  Co.  (1876)  119  Mass.  absence  of  the  element  of  a  promise. 
412,  20  Am.  Rep.  331,  the  court  dis-  '  Clarice  v.  Holmes  (1862)  7  Hurlgt.  & 
tinguished  between  the  position  of  a  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  Jur. 
servant  who  continues  to  work  with  N.  S.  992,  10  Week.  Rep.  405. 
knowledge  of  a  permanent  imperfection  '  See  the  opinion  of  Bowen,  L.  J.,  in 
in  an  agency  of  the  master's  business  Thomas  v.'Qiiartermaine  (1887)  L.  R, 
Vol,  I,  M.  &  S,— 14, 
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before  him,  while  sitting  as  a  circuit  judge.^  The  weight  of  that 
argument,  however,  is  considerably  impaired  by  the  fact  that,  as 
Avill  be  shown  in  §  310,  note  6,  'post,  the  defense  of  waiver  was 
regarded  by  him,  at  the  time  when  he  rendered  this  decision,  as  being 
merely  one  form  of  the  defense  of  contributory  negligence.  An- 
other case  indicative  of  a  disposition  to  break  away,  to  some  extent, 
from  the  doctrine  which  throws  the  responsibility  for  injury  upon  the 
servant  from  the  time  that  he  becomes  aware  of  the  increased  danger, 
is  one  which  embodies  the  doctrine  that,  where  a  servant  is  exposed 
to  a  new  danger  by  a  change  in  tlie  position  of  some  fixed  appliance, 
he  is  not  bound  at  his  peril  to  leave  the  service  immediately,  if  it 
is  reasonable  to  suppose  that  the  danger  will  presently  be  removed. 
He  may,  it  was  declared,  remain  in  the  employment  a  short  time  in 


18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S. 
340,  57  L.  T.  N.  S.  537,  35  Week.  Rep. 
555,  51  J.  P.  516. 

^O'Rorhc  V.  Union.  P.  B.  Co.  (1884) 
22  Fed.  189,  Section  ma,n  had  worked 
seven  or  eight  months  without  any  flag 
to  protect  him  from  trains.  The  deci- 
sion was,  as  might  be  expected,  against 
the  plaintiff  on  the  facts ;  but  the  fol- 
lowing remarks  are  rendered  something 
more  than  mere  oiiter  ct'mta  by  the  ref- 
erence to  the  case  mentioned  at  the  end 
of  this  note:  "This  doctrine  of  waiver 
has  been  carried  by  some  courts  to  a 
great  extent.  They  have  affirmed  that 
an  employee,  whenever  he  finds  suitable 
precautions  have  not  been  taken  for  his 
safety,  ought  to  stop  at  once,  and,  if  he 
continues  on,  he  assumes  all  the  risks. 
I  do  not  think  that  can  be  held  to  be 
law.  .     .     I   do   not   think   that  the 

urgency  can  be  forced  upon  an  employee 
so  quickly  as  that  for  deciding;  that 
he  cannot  be  called  upon  at  the  instant 
to  stop  work  if  he  sees  there  is  danger. 
Suppose  an  engineer  running  a  train  be- 
tween the  point  of  departure  and  the 
point  of  terminus  finds  that  his  engine 
is  out  of  order,  can  he  stop  right  there 
and  say  he  will  stop  until  the  injury 
is  mended?  It  would  not  be  safe  to  do 
this.  He  must  carry  the  defective  en- 
gine to  its  point  of  destination.  No 
other  rule  would  be  safe.  And  so,  gen- 
erally, a  man  cannot  be  called  upon  at 
the  moment  to  say,  There  is  a  defect, 
or  there  is  danger,  and  I  will  stop.  He 
has  a  right  to  wait  a  reasonable  time, 
to  consider  the  circumstances  of  the 
ease,  and  to  give  notice  to  his  employers 
that  he  is  in  danger;  time  enough  to 
see  whether  the  employer  means  to  have 
the    defect    remedied ;    time  •  enough    to 


see  the  general  way  in  which  he  conducts 
his  business;  and  if  he  finds  that  his 
employer  intends  to  use  machinery  with 
defects,  or  to  conduct  his  work  in  a 
dangerous  manner,  finds  that  is  to  be 
his  habit;  finds  that,  after  he  has  been 
notified,  he  still  intends  to-  conduct  his 
business  in  that  way,  and  then  goes  on 
and  continues  in  the  work, —  it  is  fair 
to  assume  that  he  takes  the  risks.  Of 
course,  there  can  be  no  question  where 
it  is  expressly  agreed  upon.  Suppose, 
for  instance,  that  I  own  a  mill;  suppose 
the  machinery  in  it  is  clearly  defective, 
and  I  say  to  an  employee:  I  am  run- 
ning a  mill  in  which  there  is  defective 
machinery — and  I  point  out  to  him  the 
defect, —  are  you  willing  to  work  here 
and  take  the  risks?  If  he  says  he  is, 
he  cannot  afterwards  recover  if  he  is 
injured.  And  so,  in  order  that  there 
should  be  an  implied  agreement,  the 
facts  should  exist  for  so  long  a  time  that 
the  employee  has  opportunity  to  see 
that  his  employer  means  to  let  the  ma- 
chine remain  in  that  condition,  and 
carry  on  his  business  in  that  way  as  a 
general  rule;  and  if  he  then  continues 
at  work,  he  may  be  presumed  to  con- 
sider the  compensation  sufficient  to  jus- 
tify him  in  taking  the  risk."  The 
learned  judge  referred  to  a  similar  de- 
cision in  a  previous  (unnamed)  case,  in 
which  he  had  refused  to  apply  the  doc- 
trine of  waiver  against  a  laborer  in- 
jured while  loading  rails  on  a  fiat  car. 
The  evidence  showed  that,  on  the  day 
of  the  accident,  two  gangs  of  laborers 
on  opposite  sides  of  a  train  were  en- 
gaged in  loading  rails  on  flat  cars,  and 
that,  as  the  day  went  on,  the  men,  be- 
coming more  and  more  interested  in 
their  work,  were  prompted  by  feelings 
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the  expeclation  that  the  hazardous  conditions  will  be  remedied.^ 
J3at  the  value  of  this  case  also  is  somewhat  doubtful,  as  it  emanates 
from  a  state  in  which  the  defenses  of  assumption  of  risks  and  con- 
tributory negligence  are  not  always  properly  distinguished ;  and  it  is 
uncertain  whetlier  the  court,  when  it  rendered  the  decision,  had  that 
distinction  clearly  in  view. 

It  must  be  admitted,  however,  that  the  rationale  of  the  doctrine 
of  assumption  of  risks  militates  very  strongly  against  the  correctness 
of  the  views  propounded  in  these  cases,  and  imperatively  requires 
the  conclusion  that,  as  the  servant  is  entitled  to  quit  the  employment 
as  soon  as  he  ascertains  that  the  master  is  guilty  of  a  breach  of  con- 
tract in  exposing  him  to  an  abnormal  danger,  he  must  avail  himself 
at  once  of  this  right,  or  suffer  the  consequences  of  an  imputed  accept- 
ance of  the  responsibility  for  any  injury  which  he  may  thenceforth 
receive,  owing  to  the  existence  of  that  danger.  And  this  seems  to 
be  the  effect  of  all  the  authorities  except  those  already  referred  to.' 
All  that  can  be  safely  affirmed,  therefore,  with  regard  to  the  evidential 
import  of  a  somewhat  extended  period  of  continuance  in  the  employ- 
ment is  that,^if  such  a  paradox  is  permissible — ^what  was  certain 
apart  from  this  element  is  rendered  still  more  indisputable.  In  the 
subjoined  note  several  rulings  are  given  to  which  this  remark  is 
applicable.* 

of  emulation  to  perform  their  share  of  knowledge  of  its  position  would  be  ma- 
it  more  and  more  expeditiously.  The  terial  only  if  it  had  been  acquired  be- 
consequence  was  that  less  and  less  care  fore  the  trip  on  which  the  accident  oc- 
was  taken  in  securing  the  rails.  Finally  curred.  Union  P.  R.  Go.  v.  Monden 
at  about  3  o'clock  in  the  afternoon  (1893)  50  Kan.  539,  31  Pac.  1002. 
one  of  them  fell  on  the  plaintiff.  The  The  language  used  in  Rogers  v.  Ley- 
contention  of  the  defendant,  that  he  den  (1890)  127  Ind.  50,  26  N.  E.  210, 
should  have  refused  to  work  any  longer  seems  to  amount  to  an  explicit  reeogni- 
as  soon  as  he  observed  the  increased  tion  of  the  principle  that  a  servant  who 
dangers  to  which  the  methods  of  work  does  not  abandon  the  employment  the 
were   subjecting  him,  was  rejected.  moment    extraordinary    risk    comes    to 

'  Fairhank  v.  Haentzsche  (1874)  73  his  knowledge  is  presumed  to  have  ac- 
III.    230    (servant   caught   on   revolving   cepted  it. 

shaft  which  projected  into  the  room  *  Skipp  v.  Eastern  Counties  R.  Go. 
where  she  worked;  the  employer,  owing  (1S53)  9  Exch.  223,  3  C.  L.  Rep.  185, 
to  a  press  of  business,  had  omitted  to  23  L.  J.  Exch.  N.  S.  23  (insufficiency  of 
shorten  it  after  it  had  been  placed  in  staff  known  for  several  months)  ;  Ghi- 
position).  cago  &  A.  R.  Go.  v.  Munroe   (1877)    85 

°In  The  Maharajah  (1891)  1  C.  C.  111.  25  (drawbar  of  locomotive  known 
A.  181,  1  U.  S.  App.  20,  49  Fed.  Ill,  for  several  years  to  be  dangerous)  ;  Ghi- 
the  fact  that  a  defective  winch  had  been  cago  &  W.  I.  R.  Co.  v.  Massig  (1893) 
used  for  nearly  a  whole  day  by  a  man  50  111.  App.  666  (defect  in  railway  track 
familiar  with  such  machinery  was  held  known  for  two  years)  ;  Perigo  v.  Ohi- 
to  disable  him  from  recovering.  cago,  R.  I.  &  P.  R.  Go.   (1879)   52  Iowa, 

In  an  action  by  a  trainman  to  recover  276,  3  N.  W.  43  ( position  of  platform 
damage?  fT  in  injury  caused  by  his  with  relation  to  the  track  known  for 
striking  against  a  switch  stand,  it  is  two  years  by  railway  servant)  ;  Rush  v. 
error  to  instruct  a  jury  in  language  Missouri  P.  R.  Go.  (1887)  36  Kan.  129, 
from   which   they  might  infer   that  his    12  Pac.  582    (switchman  injured  by  an 
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285.  Servant    induced    by  master's    promise    to    continue    work. — 

In  chapter  sxii.,  post,  it  will  be  shown  that  a  servant  nsay,  without 
being  necessarily  chargeable  with  assumption  of  an  abnormal  risk, 
remain  at  work  for  a  period  varying  according  to  circumstances,  if 
the  master  has  promised  to  remedy  the  conditions  from  which  the 
risk  arises.  The  existence  of  this  qualification  of  the  rule  is  not 
infrequenlly  recognized  in  the  statements  which  refer  to  the  absence 
of  a  promise  as  an  element  corroborating  the  inference  that  the  risk 
was  assumed.^ 

286.  Fact  that  injury  was  received  in  obeying  a  special  order  given 
ad  banc  vicem;  significance  of. — ^Every  injury  which  constitutes  a 
cause  of  action  must,  ex  hypothesi,  have  been  received  in  doing  some- 
unblocked  frog  after  he  had  worked  two  12  R.  I.  112,  34  Am.  Rep.  615  (servant 
and  a  half  months  in  its  vicinity)  ;  TCeM  operated  machinery  for  several  weeks 
V.  Missouri  F.  R.  Co.    (1888)    39  Kan.   after  the  boxing  had  been  broken. 

63,  17  Pae.  306  (held  not  to  be  preju-  See  also  memoranda  of  facts  appended 
dieial  error  to  exclude  evidence  of  the  to  cases  in  §  283,  note  4,  supra. 
unsafe  condition  of  a  bridge,  the  con-  ^  Stafford  v.  Chicago,  B.  &  Q.  R.  Co. 
ceded  facts  being  that  the  plaintiff  had  (1885)  114  111.  244,  2  N.  E.  185;  Chi- 
erossed  it  daily  in  the  performance  of  cago  &  A.  R.  Co.  v.  Munroe  (1877)  85 
his  duties  for  two  years,  and  had  spoken  111.  25;  Little  Rock  d  Ft.  8.  R.  Go.  v. 
to  his  coemployees  in  terms  which  Duffey  (1880)  35  Ark.  602;  Illinois  C. 
showed  that  he  was  well  aware  of  its  R.  Co.  v.  Morrissey  (1891)  45  111.  App. 
dangerous  condition)  ;  Louisville  &  N.  127;  McQueen  v.  Central  Branch  Union 
R.  Co.  V.  Bryant  (1893)  15  Ky.  L.  Rep.  P.  R.  Co.  (1883)  30  Kan.  689,  1  Pae. 
181,  22  S.  W.  006  (brakeman  injured  139;  Money  v.  Lower  Vein  Coal  Co. 
after  one  month  of  service  by  the  want  (1881)  55  Iowa,  671,  8  N.  W.  652; 
of  a  coupling  stick  which  should  have  Greenleaf  v.  Illinois  U.  R.  Co.  (1870) 
been  furnished  under  the  rules  of  the  29  Iowa,  14.  4  Am.  Rep.  181;  Sweet  v. 
road);  Chicago  d  N.  W.  R.  Co.  Y.  Dona-  Ohio  Coal  Go.  (1890)  78  Wis.  127,  9 
hue  (1874)  75  111.  100  (switchman  had  L.  R.  A.  861,  47  N.  W.  182;  Goldthwait 
known  for  five  or  six  weeks  that  no  v.  Haverhill  £  G.  Street  R.  Co.  (1894) 
watchmen  were  stationed  on  the  rear  160  Mass.  554,  36  N.  E.  486;  Feely  v. 
end  of  backing  trains)  ;  Baltimore  &  0.  Pearson  Cordage  Co.  (1894)  161  Mass. 
R.  Co.  V.  State  (1874)  41  Md.  268  (con-  426,  37  N.  E.  368;  Indianapolis  d  St. 
duetor  injured  by  a  collision  after  ne  L.  R.  Co.  v.  Watson  (1887)  114  Ind. 
had  worked  eight  or  nine  months  with  20,  14  N.  E.  721,  15  N.  E.  824;  Myers 
a  knowledge  of  rules  prescribing  a  cer-  v.  W.  G.  De  Pauw  Co.  (1894)  138  Ind. 
tain  number  of  train  hands  for  each  590,  38  N.  E.  37 ;  Nugent  v.  Kauffman 
train)  ;  Huffman  v.  Michigan  G.  R.  Go.  Millinq  Go.  (1895)  131  Mo.  241,  33  S. 
(1896)  109  Mich.  251,  67  N.  W.  118  W.  428;  Foster  v.  Pusey  (1888)  8 
(brakeman  injured  in  coupling  cars  by  Houst.  (Del.)  168,  14  Atl.  545;  Gowles 
night,  owing  to  the  poor  quality  of  the  v.  Chicago,  R.  I.  £  P.  R.  Go.  { 1897 )  102 
oil  furnished  for  his  lantern,  he  hav-  Iowa,  507,  71  N.  W.  580;  Kroy  v.  Ghi- 
ing  been  aware  of  its  quality  for  sev-  cago,  R.  I.  d  P.  R.  Go.  (1871)  32  Iowa, 
eral  months)  ;  Bancroft  v.  Boston  &  M.  357;  Foley  v.  Jersey  City  Electric  Light 
R.  Go.  (1893)  67  N.  H.  466,  30  Atl.  409  Go.  (1892)  54  N.  J.  L.  411,  24  Atl.  487; 
(risk  of  collision  with  team  at  crossing  Atchison,  T.  d  S.  F.  R.  Go.  v.  Sohroeder 
held  to  have  been  assumed  after  three  (1891)  47  Kan.  315,  27  Pae.  965; 
years'  service  with  knowledge  of  condi-  Thompson  v.  Missouri  P.  R.  Co.  (1897) 
tions)  ;  Wilkinson  v.  H.  W.  Johns  Mfg.  51  Neb.  527,  71  N.  W.  61;  Kelley  v. 
Go.  (1901)  198  Pa.  634,  48  Atl.  810  Silver  Spring  Bleaching  d  Dyeing  Co. 
(laborer  injured  after  seven  months  of  (1878)  12  R.  I.  112,  34  Am.  Rep.  615; 
service,  by  the  slipping  of  a  gang  plank  The  Saratoga.  (1898)  87  Fed.  349;  Mis- 
leading to  a  wagon);  Kelley  v.  Silver  souri  P.  R.  Co.  v.  Baxter  (1894)  4?, 
Spring  Bleaching  d  Dyeing  Co.   (1878)    Neb,  793,  60  N,  W,   1044, 
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thing  under  the  authority  of  the  master  or  his  representative;  other- 
wise the  servant  must  have  been  a  mere  volunteer.  See  chaptei 
XXXIII.;,  post.  As  the  necessary  authority  can  he  conferred  only  b; 
general  or  special  directions,  it  follows  that  such  directions  cannot 
be  regarded  as  differentiating  factors  tending  to  negative  the  servant's 
assumption  of  a  risk,  unless  so  far  as  they  may  supply  a  ground  for 
inferring  the  absence  of  one  or  more  of  the  essential  elements  which 
must  be  established  before  that  assumption  can  be  predicated.  In 
certain  cases  it  is  clear  such  an  inference  may  be  dra^\'n  with  respect 
to  the  elements  of  voluntary  action  and  complete  appreciation  of  the 
risk.  The  effect  of  an  order  in  both  these  connections  will  be  dis- 
cussed in  chapter  xxiii.^  post. 

287.  Assurance  by  master  or  vice  principal  that  the  conditions  were 
safe ;  effect  of. —  If  the  circumstajices  were  such  that  the  servant  was 
justified  in  relying  upon  the  assurance  of  the  master  or  his  repre- 
sentative that  the  work  which  was  being  done  when  the  injury  was 
received  involved  no  special  risk,  it  is  clear  that  the  essential  element 
of  appreciation  of  the  risk  must  have  been  lacking,  and  that  the 
master  cannot  successfully  invoke  the  defense  of  an  assumption  of 
that  risk,  or  any  other  of  the  defenses  based  on  the  servant's  knowl- 
edge.    This  situation  is  discussed  in  chapter  xxiv.^  post. 

288.  Servant's  acceptance  of  a  known  risk  usually  presumed  to  be 
voluntary. —  (See  also  §  466,  post.) — The  rationale  of  the  servant's 
assumption  of  a  given  risk  being  an  implied  agreement  to  include 
it  among  tliose  which  he  undertakes,  it  is  clear  that,  in  order  to 
entitle  the  master  to  avail  himself  of  this  defense,  it  must  be  shown 
that  the  undertaking  of  the  servant  was  voluntary. ■'■ 

For  practical  purposes,  however,  this  requirement  is  of  very  slight 
utility  to  a.  servant,  owing  to  the  general  adoption  of  the  theory  that, 
as  regards  the  abandonment  of  an  employment  which  imperils  his 
safety,  he  is  presumptively  a  free  agent.^     The  mere  fact  that  the 

'  "An  employer  has  no  right  to  sub-  for  safety,   knowingly  and  voluntarily, 

ject    an    employee    to    an    unnecessary  he  cannot  afterwards  complain,  in  case 

peril   without   his  consent."     Brossman  of   injury   in   consequence   thereof,  that 

V.  Lehigh  Valley  R.  Co.   (1886)   113  Pa.  the  machinery  was  of  a  dangerous  kind, 

491,  57  Am.  Eep.  479,  6  Atl.  226.  and  that  it  was  wanting  in  appliances 

In  many  statements  of  the  doctrine,  reasonably  necessary  to  render  it  safe." 

the  servant's  assumption  of  a  risk  is  ex-  Rummell   v.   Dilworth    (1885)    111    Pa. 

pressly  referred  to  as  being  conditional  34.3,  2  Atl.  355.     Compare  also  the  lan- 

upon  the  servant's  having  "voluntarily"  suage  used  in  Berns  v.  Gaston  Gas  Coal 

or    "willingly"    encountered    the    given  Co.   (1885)  27  W.  Va.  285,  55  Am.  Rep. 

risk.     See,   for   example,   the   following  304. 

passage :      "If,   however,   a  person    spe-  ^  A  servant  "is  not  bound  to  risk  his 

cially  undertake  to  perform  a  peculiarly  safety  in  the  service  of  his  master,  and 

perilous   work  by  operating  a  machine  he  may,  if  he  thinks  fit,  decline  to  do 

obviously  wanting  in  suitable  appliances  that    which    exposes   him    to   imminent 
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servant  exposed  himself  to  an  abnormal  risk  because  be  feared  that, 
if  he  did  not  do  this,  he  would  lose  his  position,  is  not  considered  to 
be  evidence  of  legal  constraint.^ 

peril."  Rummell  v.  Dilworth  (1885)  himself  of  his  remedy  on  his  contract. 
Ill  Pa.  343,  2  Atl.  355.  If  he  has  no  such  contract,  and  know- 

Compare  the  language  used  in  Priest-  ingly,  althougli  unwillingly,  accepts  the 
ley  V.  Voioler  (1837)  3  Mees.  &  W.  1,  additional  and  more  dangerous  employ- 
Murph.  &  H.  305,  1  Jur.  987;  Wonder  ment,  he  accepts  its  incidental  risks; 
V.  Baltimore  &  0.  R.  Go.  (1870)  32  Md.  and,  while  he  may  require  of  the  em- 
411,  3  Am.  Rep.  143;  Buzzell  v.  Laconia  ployer  to  perform  his  duty,  he  cannot 
Mf(j.  Co.  (1861)  48  Me.  113,  77  Am.  Dec.  recover  for  an  injury  which  occurs  only 
212;  Little  Roclc,  M.  R.  &  T.  R.  Go.  v.  from  his  own  inexperience.  The  employ- 
Leverett  ( 1886 )  48  Ark.  333,  3  S.  W.  er  is  not  necessarily  unjust,  because  he 
50;  Indianapolis  &  G.  R.  Go.  v.  hove  wishes  in  his  employ  a  sei-vant  who  can 
(1858)  10  Ind.  554;  Chicago  <&  T.  R.  from  time  to  time  relieve  a  skilled  work- 
Co.  V.  Simmons  (1882)  11  111.  App.  147.  man,  while  his  ordinary  duties  will  be 
'  "Morally  speaking,  those  who  employ  those  of  a  mere  laborer.  It  must  cer- 
rc;-?-  on  dangerous  work  without  doing  tainly  be  his  right  to  engage  a  servant 
all  in  their  power  to  obviate  the  danger  who,  while  his  ordinary  duties  will  be 
are  liighly  reprehensible.  .  .  .  The  simple  and  expose  him  to  no  danger,  is 
workman  who  depends  on  his  employ-  willing,  as  a  part  of  his  service,  from 
ment  for  the  bread  of  himself  and  his  time  to  time  to  assume  duties  which, 
family  is  thus  tempted  to  incur  risks  in  order  to  be  safely  performed,  require 
to  which,  a  s  •  a  matter  of  humanity,  he  a  higher  degree  of  skill,  and  which  ex- 
ought  not  to  be  exposed.  But  looking  pose  him  to  a  certain  degree  of  danger." 
at  the  matter  in  a  legal  point  of  view.  Where  an  employee  complained  of  an 
if  a  man,  for  the  sake  of  the  employ-  appliance  as  unsafe,  and  was  told  that 
ment,  takes  it  or  continues  in  it  with  he  might  either  continue  to  use  it  or 
a  knowledge  of  its  risks,  he  must  trust  leave,  and  he  continued  thereafter  to 
to  himself  to  keep  clear  of  injury."  use  the  same  rather  than  lose,  his  place, 
Coekburn,  Ch.  J.,  in  Woodley  v.  Metro-  he  will  be  held  to  have  assumed  the  risk, 
■politan  Dist.  R.  Go.  ( 1877 )  L.  R.  2  and  cannot  recover  for  resulting  in- 
Exch.  Div.  384,  389,  46  L.  J.  Exch.  N.  juries.  Lamson  v.  American  Axe  &  Tool 
S.  521.  Go.    (1900)    177   Mass.    144,    58   N.   E. 

This  case  was  approved  in  Leary  v.  585. 
Boston  &  A.  R.  Go.  (1885)  139  Mass.  So,  also  it  has  been  laid  down  that  a 
580,  52  Am.  Rep.  733,  2  N.  E.  115,  where  threat  to  discharge  a  servant  if  he  re- 
it  was  held  that  the  plaintiff  assumed  fuses  to  work  with  appliances  which  are 
the  risk  of  acting  as  fireman  on  an  en-  in  the  same  condition  as  when  he  began 
gine,  though  the  duty  was  not  within  work  is  not  coercion.  Sweeney  v.  Berlin 
his  original  contract.  The  court  said:  d  J.  Envelope  Go.  (1886)  101  N.  Y.  520, 
"The  plaintiff  did  this,  it  is  true,  rather  54  Am.  Rep.  722,  5  N.  E.  358 ;  Prentice 
than  lose  the  position  which  he  had,  and  v.  Wellsville  (1893)  50  N.  Y.  S.  R.  557, 
which  he  desired  to  retain;  but  by  so  21  N.  Y.  Supp.  820.  See  also  to  same 
doing  he  ingrafted  this  duty  on  his  or-  effect  Westcott  v.  New  York  &  N.  E. 
iginal  contract,  of  which  he  made  it  a  R.  Co.  (1891)  153  Mass.  460,  27  N.  E. 
part.  Morally,  to  coerce  a  servant  to  10;  Worlds  \.  Georgia  R.  Go.  (1896)  99 
an  employment  the  risks  of  which  he  Ga.  283,  25  S.  E.  646;  Atchison,  2'.  & 
does  not  wish  to  encounter,  by  threaten-  S.  F.  R.  Go.  v.  Sohroeder  (1891)  47 
ing  otherwise  to  deprive  him  of  an  em-  Kan.  315,  27  Pae.  965 ;  Southern  Kansas 
ployment  he  can  readily  and  safely  per-  R.  Co.  v.  Moore  (1892)  49  Kan.  616, 
form,  may  sometimes  be  harsh;  but  31  Pac.  138  (servant  undertook  to  lift 
when  one  has  assumed  an  employment,  ties  which  he  knew  were  too  heavy  for 
if  an  additional  and  more  dangerous  him)  ;  Dougherty  v.  West  Superior  Iron 
duty  is  added  to  his  original  labor,  he  d  Steel  Co.  (1894)  88  Wis.  343,  60  N. 
may  accept  or  refuse  it.     If  he  has  an   W.  274. 

executory  contract  for  the  original  serv-  In  Shearm.  &  Eedf.  Neg.  5th  ed.  § 
ice,  he  may  refuse  the  additional  and  211  (a),  it  is  stated  that  in  the  last- 
more  dangerous  service;  and  if  for  that  named  decision  the  court  relied  on  cases 
reason  he   is   discharged  he  may  avail   since  overruled.     Those  cited  are  Leary 
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In  taking  this  position,  as  will  be  observed  from  the  passages 
qiioted,  the  courts  have  frankly  conceded  that  it  furnishes  a  protection 
to  eniploj'crs  whose  conduct  may  be  described  as  immoral  and  inhu- 
man. See  §  64,  ante,  and  note  3  to  this  section.  But  setting  aside 
these  expressions  of  opinion,  which,  in  any  event,  are  not  strictly 
pertinent  when  the  subject  of  voluntary  action  as  an  element  of  an 
implied  contract  is  under  discussion,  it  would  seem  that  no  disposi- 
tion to  soften  the  rigor  of  the  generally  received  doctrine  has  ever 
been  evinced  by  any  court,  speaking  as  a  whole,  except  by  that  of 
Virginia;  and  even  in  that  state  the  later  decisions  seem  to  have 
virtually  destroyed  the  authority  of  the  vigorous  protest  quoted  be- 
low.* See  §  2Y4:,  note  1,  supra.  Two  other  extracts  of  a  similar 
tenor  from  dissenting  judgments  are  set  out  in  the  note  to  §  65,  ante, 

V.  Boston  <£  A.  R.  Co.  (1885)   139  Mass.    Byles,  J.,  considered  that  a  master  who 
580,    53   Am.   Rep.    733,   2   N.   E.    115;    violated   his  contract  with  his   servant 
Bradshaw    v.    Louisville    &    N.    R.    Go.   to   provide    a   fence   for   machinery   ex- 
(1893)    14  Ky.  L.  Rep.   688,  21   S.  W.    ercised    a    species    of    compulsion    over 
346 ;   Woodley  v.  Metropolitan  Dist.  R.   him ;  but  whether  he  thought  the  ess«n- 
Co.    (1877)    L.  R.  2  Exch.  Div.  384,  46   tial   element   of  this  compulsion   to   be 
L.  J.  Exch.  N."  S.  521.    The  reply  to  this   the  fear  of  losing  the  employment  is  not 
assertion  is  simple.     The  Massachusetts   apparent  from  the  report, 
case  has  never  been  disapproved  in  any       *  "The  third  instruction  of  the  defend- 
later    decision    in    that    state,    and    the   ant  is  to  the  effect  than  an  employer  is 
point   that   a   fear   of   dismissal   is   not   released  from  all  liability  for  negligence, 
coercion  has,   as  will  be  seen  from  the   although  aware  of  its  continued  exist- 
cases  cited  above,  been  twice  reaffirmed,   ence,  if  the  injured  employee  continued 
The     Kentucky     case     remains     unim-   to  work  for  him  after  he  knew  of  the 
pugned,  so  far  as  we  can  discover,  by   negligent     and     dangerous     manner     in 
any  later  ruling  in  that  state.     The  au-    which  the  employer  allowed  his  business 
thority    of    Woodley's    Case    has    been   to  be  conducted.     ...     It  was  palpa- 
doubtless  shaken  to  some  extent  by  the   bly  improper.     It  is  sanctioned  neither 
later  English   diota  and  decisions  cited   bj'  reason,  justice,  nor  law.     The  usual 
in    the    chapter    which    deals    with    the   and    legal    duty    of    every    employer    is 
maxim,  Volenti  non  fit  injuria,   ( XX. )  ;    to  provide  all  means  and  appliances  rea- 
but  on  this  particular  point  it  has  cer-   sonably  necessary  for  the  safety  of  those 
tainly  not  been  overruled  categorically   in   his  employment.     It  is  a,  cruel,   an 
in  any  case  where  the  defense  of  a  con-   inhuman,    doctrine    that   the    employer, 
tractual    assumption    of    risks,    as    dis-   though  he  is  aware  that  his  own  neglect 
tinguished  from  an  assumption  based  on   to  furnish  the  proper  safeguards  for  vne 
the    maxim,    has    been    relied    on.      Be-   lives  and  limbs  of  those  in  his  employ- 
sides,  these  dicta  and  decisions  are  all   menl  puts  them  in  constant  hazard  of 
of  earlier  date  than  the  Wisconsin  case,   injury,  is  not  to  be  held  accountable  to 
and  it  is  at  least  a  reasonable  hypothe-   those  employees  who,  serving  him  under 
sis  that  the  court  deliberately  preferred   such  circumstances,  are  injured  by  his 
to  follow  the  authorities  which  it  cited,   negligent  acts  and  omissions,  if  the  in- 
rather  than  any  others.     These  remarks   jured  parties,  after  themselves  becoming 
are  made,  not  because  we  disagree  with   cognizant    of    the    peril    occasioned    by 
the    learned   authors   in   regard   to   the   their  employer's  negligent  way  of  eon- 
doctrine    that    the     fear     of    dismissal   ducting  his  business,  continue  in  his  em- 
should  be  regarded  as  coercion,  but  be-   ployment   and   receive   his  pay,   though 
cause  we  think  it  important  that  there   they  may  be  virtually  compelled  to  re- 
should  be  no  misapprehension  as  to  the   main  by  the  stern  necessity  of  earning 
real  effect  of  the  cases  on  the  subject,   the   daily  food   essential   to  keep   away 
In  Clarke  Y.  Holmes  (1862)  7  Hurlst.    starvation   itself."     Richmond  &   D.  R. 
&  N.  947,   31  L.  J.  Exch.  N.  S.  356,  8    Co.   v.   Norment    (1887)    84  Va.   172,  4 
Jur.   N.    S.    992,    10    Week.   Rep.   405,  S.  E.  211. 
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■where  the  writer  has  proffered  some  remarks  as  to  what  he  considers 
the  absurdity  of  the  legal  theory  of  voluntary  action. 

Some  of  the  English  judges  who  have  discussed  the  meaning  and 
effect  of  the  maxim,  T'oZi^/i/i  non  fit  in  jura,  have  taken  a  more  liberal 
view  with  respect  to  the  dilemma  in  which  the  seiwant  is  placed  when 
he  is  thus  forced  to  elect  between  two  disagreeable  alternatives.  See 
§  382,  post. 

289.  Circumstances  under  which  a  servant  is  not  deemed  to  have 
acted  voluntarily  in  exposing  himself  to  a  risk. —  The  servant's  non- 
assumption  of  the  risk  on  the  ground  that  the  element  of  voluntary 
action  was  lacking  has  been  asserted  in  four  different  classes  of  cases. 
The  decisions  cited  should  be  compared  with  those  reviewed  in  the 
corresponding  sections  (302,  382)  of  the  chapters  relating  to  con- 
tributory negligence  in  undertaking-  or  continuing  an  employment, 
and  to  the  maxim.  Volenti  non  fit  injuria.  It  will  be  found  that, 
where  either  of  these  defenses  is  put  forward,  the  position  of  the 
servant,  so  far  as  it  depends  upon  the  existence  or  absence  of  coercion, 
is  more  favorable  than  it  is  when  this  factor  is  considered  in  its 
bearing  upon  the  availability  of  the  defense  of  a  contractual  assump- 
tion of  a  risk. 

a.  Minors. — There  is  some  authority  for  the  doctrine  that,  where 
a  minor  is  concerned,  one  class  of  extraordinary  risks — viz.,  those 
incident  to  work  outside  the  scope  of  the  original  contract  (see  chap- 
ter xxv.^  post) — is  prima  facie  not  to  be  regarded  as  being  undertaken 
voluntarily.^  This  conception,  however,  scarcely  seems  to  have  been 
necessary  as  a  support  for  the  conclusion  of  the  court  that  the  master 
is  not,  as  matter  of  law,  free  from  liability  under  such  circumstances, 
and  this  v.'S.&  the  only  point  actually  involved  in  the  ease  cited.  There 
is,  of  course,  no  presumption  that  any  extraordinary  risk  is  assumed 
by  the  servant.  See  §§  270-2'73,  supra;  §  4G1,  post.  This  decision, 
therefore,  does  not  seem  to  be  of  much  significance  in  the  present  con- 
nection. The  inference  of  a  voluntary  acceptance,  which  is  ordinarily 
drawn  from  the  bare  fact  that  the  ser^^ant  went  on  working  with  a  full 
appreciation  of  a  given  risk,  may  doubtless  be  rebutted,  in  the  case 
of  a  minor  as  of  an  adult,  by  positive  evidence.  But,  aside  from  this 
decision,  there  is,  so  far  as  the  writer  is  aware,  no  intimation  in  the 

'  In  Chicago  <£  0.  E.  R.  Co.  v.  Earney  "There  was  then  no  opportunity  to  ad- 

(1867)    28   Ind.   28,   92   Am.   Dec.   282,  just  the  compensation  with  a  view  to 

the   court   held   that   a   demurrer   to   a  the  risk.     There  was  no  consent  to  per- 

complaint  which   alleged  that  a  minor  form  the  service  on  any  terms.     It  was 

was  "compelled"  by  his  superior  to  labor  a   compulsory   service,   and   under   such 

at  a  business  much  more  perilous,  and  circumstances  neither  justice  nor  policy 

was  injured  while  so  engaged,  had  been  requires   that   the   master   shall   be   ac- 

properly    overruled.      The    court    said:  quitted  of  responsibility." 
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reports  tliat,  in  the  absence  of  such  evidence,  the  action  of  a  minor 
can  be  treated  as  involuntary  any  more  than  that  of  an  adult.  Such 
a  conception,  on  the  contrary,  is  impliedly  negatived  by  the  numerous 
cases  in  which  minors  have  been  denied  recovery  for  injuries  due  to 
extraordinary  risks.  See  subtitle  J)  of  this  chapter,  and  chap- 
ter XXI.,  C,  post. 

h.  Seameii. — There  seems  to  be  no  reason  why,  under  ordinary  cir- 
cumstances, seamen  should  not,  like  any  other  classes  of  employees, 
be  deemed  to  have  consented  voluntarily  to  undertake  any  abnormal 
risks  of  which  they  have  notice  before  they  enter  into  their  contract. 
This  particixlar  point,  however,  does  not  seem  ever  to  have  been  dis- 
cussed. On  the  other  hand,  it  is  well  settled  that  no  such  voluntary 
quality  can  be  ascribed  to  their  conduct  in  continuing  to  expose  them- 
selves to  abnormal  risks  which  come  to  their  knowledge  while  their 
contract  is  being  carried  out.  The  rationale  of  this  exception  to  the 
general  rule  is  that  they  are  bound  by  their  shipping  articles  to  strict 
obedience,  that  they  are  subject  to  severe  penalties  if  they  refuse  to 
perform  their  duties,  and  that  they  have  not  the  option,  which  lands^ 
men  are  theoretically  supposed  to  possess,  of  abandoning  their  employ- 
ment the  moment  they  are  exposed  to  an  abnormal  risk.^ 

'  "A  seaman  aboard  ship  is  bound  to  port,  but  must  obey  at  any  risk  or  haz- 
perform  such  services  as  may  be  re-  ard  to  himself;  and  yet  he  voluntarily 
quired  of  him  in  the  line  of  his  employ-  incurs  no  risk,  but  acts  upon  the  risk 
inent.  He  cannot  hold  back  and  refuse  and  responsibility  of  those  whose  law- 
prompt  obedience  because  he  may  deem  ful  authority  demands  of  him  implicit 
the  appliances  faulty  or  unsafe.  Mas-  obedience  to  every  lawful  command, 
ters  of  ships  exercise  large  powers,  and  however  unreasonable  or  dangerous,  to 
they  may  legally  compel  obedience  to  which  he  reluctantly  submits  to  his  own 
orders.  A  seaman  necessarily  surren-  personal  injury.  The  law  which  imposes 
ders  much  of  his  personal  liberty  and  upon  the  master  this  almost  absolute 
freedom  of  action,  and  he  is  never  at  authority  also  imposes  upon  him  the 
liberty,  like  the  landsman,  to  quit  or  fullest  responsibility  for  its  careful,  con- 
make  much  objection  to  the  circum-  sidcrate,  and  reasonable  exercise  in  all 
stances  surrounding  the  work  com-  emeigencies,  and  in  default  of  which  it 
manded."  Lafourche  Packet  Go.  v.  Een-  also  imposes  upon  him  a  clear  legal  lia- 
derson  (1899)  36  0.  C.  A.  519,  94  Fed.  bility — or  upon  those  he  represents — for 
871.  any    personal    damages    occasioned    by 

"Obedience  to  officers  is  the  necessary  such  default.  The  plaintiff,  by  protest- 
law  of  the  ship ;  disobedience  is  crim-  ing  gigainst  the  dangerous  and  unreason- 
inal;  and  seamen  have  the  correspond-  able  manner  of  accomplishing  the  ob- 
ing  right  to  protection  against  needless  ject  proposed,  and  by  which  he  was  in- 
exposure.  They  are  not  required  to  vin-  jured,  and  suggesting  a  safer  and  more 
dieate  their  right  to  security  by  refusal  reasonable  way  of  accomplishing  the 
to  work  at  the  risk  of  being  put  in  irons  same  object,  and  then  submitting  to  the 
or  going  to  jail."  The  Frank  dc  Willie  order  and  authority  of  the  master,  and 
(1891)   45  Fed.  494.  attempting  to  do  the  work  required  in 

"The  seaman  on  the  voyage  has  no  al-  a  careful  and  prudent  manner,  did  his 

ternative  but  to  obey  or  suffer  punish-  whole  duty,  and  thereby  removed  from 

ment.     He  cannot  dissent  from  or  aban-  himself  all   of  the  responsibility.     The 

don  the  service  on  account  of  the  dan-  master,  by  declining  and   rejecting  the 

gers  or  unreasonableness  of  the  particu-  safer  and  reasonable  manner  proposed 
lar  service  required,  as  he  might  do  inby  the  plaintiff,  and  by  gross  careless- 
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c.  Convicts  whose  labor  is  hired  hy  private  employers. — It  is  mani- 
fest that  convicts  whose  services  are  let  out  under  contract  to  private 
t'lnployers,  and  who,  while  they  are  at  work,  are  under  the  control  of 
a  guard  who  has  the  power  to  secure  their  obedience  by  the  exercise 
of  force,  are  not  voluntary  agents  in  respect  to  such  abnormal  risks  as 
they  may  be  required  to  incur.* 

d.  Statutory  provisions  restricting  servant's  right  to  abandon  the 
employment. — Under  the  provision  of  the  Louisiana  Code,  which  de- 
clares that  laborers  who  hire  themselves  out  to  serve  on  plantations 
have  not  the  right  of  leaving  the  person  who  has  hired  them,  and  that 
they  cannot  be  sent  away  by  the  proprietor  until  the  term  of  their 
engagement  has  expired,  unless  good  and  just  causes  can  be  assigned, 
it  has  been  held  that  a  man  working  for  a  monthly  salary  under  a 
contract  which  covered  a  period  of  several  months,  which  was  required 
to  take  off  the  crop,  did  not,  by  remaining  in  the  employment,  under- 
take the  risks  created  by  a  fellow  servant's  incompetency.  The  court 
considered  that  voluntary  action  was  negatived,  for  the  reason  that, 
if  he  had  left  the  employment,  owing  to  his  apprehension  of  danger, 
and  aftei-wards  brought  suit  for  his  wages,  and  been  unable  to  estab- 
lish satisfactorily  the  existence  of  a  good  cause  for  so  leaving,  he 
would  not  only  have  suffered  the  loss  of  the  wages  which  would  have 
accrued  during  the  remainder  of  his  term,  but  would  also  have  ren- 
dered himself  liable  for  the  refunding  of  the  wages  already  received.* 

ness  imperatively  commanding  the  plain-  it  will   be   observed,   is   extremely   nar- 

tiff  to   perform  the  work  in  the  more  row,  as  the  considerations  relied  upon 

dangerous  way,  assumed  all  of  the  re-  are  applicable  only  in  cases  where  the 

sponsibility  and  risk  for  the  defendants,  injury  is  received  between  the  time  when 

The  plaintiff  entered  upon  this  danger-  the    servant   obtains   knowledge    of   the 

ous   service   under   duress   and   submis-  abnormal  danger  and  the  time  when  he 

sion  to  compulsion,  without  the  liberty  may,  without  a  breach  of  his  contract, 

of  choice  or  freedom  of  the  will,  and  is  leave  the  employment  without  incurring 

therefore  not   responsible  for   his  acts,  the   consequences   of   a   wrongful   aban- 

without  negligence."     Thompson  v.  Her-  donment.      In   most   industrial    occupa- 

mann  (1879)   47  Wis.  602,  32  Am.  Rep.  tions,   the   period  thus  limited  is   usu- 

784,  3  N.  W.  579.  ally  very  brief,  and  even  if  a  statutory 

A  seaman  who,  after  signing  shipping  provision  similar  to  that  of  the  Louisi- 
articles,  discovers  that  a  certain  appli-  ana  Code  were  generally  in  force,  the 
ance  which  he  deems  unsafe  is  to  be  position  of  ser\'ants  would  not  be  im- 
used,  and,  upon  informing  the  chief  of-  proved  to  any  great  extent.  Nor  is  it 
fieer  that  he  will  not  go  if  it  is  used,  by  any  means  certain  that  courts  gen- 
is  assured  that  it  will  not  be  used,  does  erally  would  be  willing  to  concede  the 
not  assume  the  risk  of  its  use  during  the  correctness  of  the  inferences  drawn  in 
voyage.  Keating  v.  Pacific  Stream  this  decision,  with  regard  to  the  effect 
Whaling  Co.  (1899)  21  Wash.  415,  58  of  that  provision.  It  does  not  seem  to 
Pae.  224.  alter   in    any   degree   the   rights    which 

'  Chattahoochee  Brick  Co.  v.  Brasicell  the  parties  to  a  contract  of  service  pos- 

(1893)   92  Ga.  631,  18  S.  E.  1015;  Dal-  sess  apart  from  statute, — at  all  events 

heim  v.  Lemon  (1891)  45  Fed.  225.  in   states   where   the  common   law   pre- 

'■Poirier    v.    Carroll    (1883)     35    La.  vails.     Ordinarily,   whenever   there   has 

Ann.   699.     The  scope  of  this  decision,  been   incompetency  of   that  pronounced 
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In  one  case  it  seems  to  be  taken  for  granted  that  coercion  vhich 
will  preclude  the  inference  of  an  assumption  of  the  risk  is  established 
if  it  appears  that  the  master's  representative  refused  to  permit  the 
plaintiff  to  stop  work  immediately  upon  his  expressing  a  wish  to  do 
so.^  In  view  of  the  principles  laid  down  in  the  cases  cited  in  §  288, 
supra,  this  theory  seems  to  be  of  disputable  soundness, — at  least  when 
applied  to  adults  of  full  age  and  ordinary  intelligence. 

290.  Complaint,  objection,  or  protest  omitted  or  made. —  (Compare 
§§  383,  4-GG,  'post.) — a.  No  complairit,  ohjection,  or  protest  established 
hy  the  evideii.ce. — The  theory  that  the  mere  fact  of  the  servant's  hav- 
ing continued  to  work  with  knowledge  of  an  abnormal  risk  charges 
him,  as  a  matter  of  law,  with  an  assumption  of  that  risk,  manifestly 
involves  the  corollary  that,  viewed  as  an  evidential  element,  the  serv- 
ant's failure  to  express  dissatisfaction  with  his  environment  is  merely 
corroborative  and  confirmatory  in  its  effect.  Such,  accordingly,  is  the 
significance  of  that  fact  in  the  numerous  cases  in  which  it  is  men- 
tioned as  indicati\'e  of  the  servant's  intention  to  accept  the  responsi- 
bility for  any  future  accidents  which  may  be  caused  by  the  defective 
instrumentality.-^ 


character  which  would  lead  the  average 
servant  to  throw  up  his  position,  it 
must  have  been  of  such  a  pronounced  na- 
ture, and  must  have  been  manifested  by 
acts  or  omissions  of  an  import  so  un- 
mistakable, that  a  court  would  very 
rarely  feel  any  difficulty  in  adopting 
the  servant's  theory  that  the  master  had 
been  guilty  of  a.  breach  of  contract  in  re- 
taining the  incompetent  person  in  his 
employment.  The  reports  of  employers' 
liability  eases  show  only  too  plainly 
that  the  almost  universal  inclination  of 
servants  is  rather  to  take  the  most  des- 
perate chances  than  to  abandon  their 
work   on   slight   provocation. 

^  Malsky  v.  Schumacher  (1894)  7 
Misc.  8,  27  N.  Y.  Supp.  331.  There  re- 
covery was  denied  on  the  ground  that 
the  injury  was  really  caused  by  the  fact 
that  the  servant's  attention  was  dis- 
tracted by  the  conversation,  and  that, 
under  such  circumstances,  the  accident 
would  have  happened  even  if  the  words 
spoken  had  been  expressive  of  consent, 
and  not  of  refusal. 

'  The  general  principle  may  be  laid 
down  as  follows:  An  employee  who 
does  not  ask  for  further  safeguards,  or 
otherwise  so  conducts  himself  as  to  as- 
sure the  employer  that  he  is  content 
with  the  machinery  and  appliances  fur- 
nished, and  will  himself  take  the  chance 
of  injury,  cannot  recover  against  an  em- 


ployer for  the  injury  sustained  by  him. 
Jones  V.  Mamifacturing  &  Invest.  Co. 
(1899)   92  Me.  565,  43  Atl.  512. 

Under  this  theory  where  there  is  some 
evidence  that  the  servant  knew  of  the 
danger,  it  is  error  to  refuse  an  instruc- 
tion directing  the  jury  to  find  for  the 
employer  if  the  servant,  having  such 
knowledge,  continued  to  work  without 
objection.  lI'eHs  v.  Burlington,  C.  R.  d 
N.  B.  Go.  (1881)  56  Iowa,  520,  9  N.  W. 
364. 

The  subjoined  list  of  cases  in  which 
this  principle  has  been  recognized  might 
be  much  lengthened,  if  any  useful  pur- 
pose were  to  be  served  by  adding  to  it. 
In  tabulating  the  cases  it  will  be  con- 
venient to  separate  into  different  groups 
those  in  which  the  words  "complaint," 
"objection,"  and  "protest"  are  used, 
though  they  are  practically  synonymous 
in  the  present  connection. 
Seley  (1894)  152  U.  S.  145,  38  L.  ed. 
Seley  (1894)  lo2  U.  S.  145,  38  L.  ed. 
391,  14  Sup.  Ct.  Rep.  530;  The  Mahara- 
jah (1891)  1  C.  C.  A.  181,  1  U.  S.  App. 
20,  49  Fed.  Ill;  The  Aalesund  (1877) 
9  Ben.  203,  Fed.  Cas.  No.  1  (a  case 
where  the  plaintiff  was  the  servant  of  a 
stevedore)  ;  Limberg  v.  Glentcood  Lum- 
ber Co.  (1900)  127  Cal.  598,  49  L.  R. 
A.  33,  60  Pac.  176;  Creswell  v,  Wil- 
minpicn  d-  IS:.  R.  Co.  (1899)  2  Penn. 
(Dei.)    210,  43   Atl.   629;    McCauley  v. 
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h.  Complaint,  ohjectioii,  or  protest  established  by  the  evidence.— 
That  the  failure  of  the  servant  to  complain,  object,  or  protest  is  a 
circTimstaiice  purely  corroborative  in  its  nature,  and  not  differ- 
entiating, is  shown  still  more  clearly  by  these  cases  which  deal  with 

Southern  R.  Co.  (1897)  10  App.  D.  C.  I'J.  R.  Co.  v.  Britz  (1874)  72  111.  256; 
560;  Burns  v.  Chicago,  M.  &  St.  P.  R.  Chicago  &  A.  R.  Go.  v.  Munroe  (1877) 
Co.  (1886)  69  Iowa,  450,  58  Am.  Rep.  85  111.  25;  Louisville  &  N.  R.  Co.  v. 
227,  30  N.  W.  25;  Lumley  v.  Caswell  Bryant  (1893)  15  Ky.  L.  Rep.  181,  22 
(1877)  47  Iowa,  159;  Coioles  v.  Chi-  S.  W.  607;  Corbett  v.  Smith  (1898)  101 
cago,  R.  I.  &  P.  R.  Co.  ( 1897 )  102  Iowa,  Terni.  368,  47  S.  W.  694 ;  Goodridge  v. 
507,  71  N.  W.  580;  Money  v.  Lower  Washington  Mills  Co.  (1893)  160  Mass. 
Vein  Coal  Co.  (1881)  55  Iowa,  671,  8  234,  35  N.  E.  484;  O'Comior  v.  Whittall 
N.  W.  652;  Forbes  v.  Boone  Valley  Coal  (1897)  169  Mass.  563,  48  N.  E.  844; 
cC  R.  Co.  (1901)  113  Iowa,  94,  84  N.  Carrigan  v.  Washburn  d  M.  Mfg.  Go. 
W.  970;  Schnibbe  v.  Central  R.  &  Bkg.  (1898)  170  Mass.  79,  48  N.  E.  1079; 
Co.  (1890)  85  Ga.  592,  11  S.  E.  876;  McDermott  v.  Hannibal  &  St.  J.  R.  Co. 
Rush  V.  Missouri  P.  R.  Co.  (1887)  36  (1885)  87  Mo.  285;  Fletcher  v.  Louis- 
Kan.  129,  12  Pac.  582;  Bogenschutz  v.  ville  &  N.  R.  Go.  (1899)  102  Tenn.  1,  49 
Smith  (1886)  84  Ky.  330,  1  S.  W.  578;  S.  W.  739;  Erdman  v.  Illinois  Steel  Co. 
Hati  V.  Nay  (1887)  144  Mass.  186,  10  (1897)  95  Wis.  6,  69  N.  W.  993. 
N.  E.  807 ;  Huffman  v.  Michigan  C.  R.  No  protest. — Baltimore  &  0.  R.  Go.  v. 
Co.  (1896)  109  Mich.  251,  67  N.  W.  Baugh  (1892)  149  U.  S.  368,  37  L.  ed. 
118;  American  Dredging  Co.  v.  Walls  112.  13  Sup.  Ct.  Rep.  914;  Martin  v. 
(1898)  28  C.  C.  A.  441,  55  U.  S.  App.  Chicago,  R.  I.  &  P.  R.  Co.  (1901;  Iowa) 
400,  84  Fed.  428 ;  Kielley  v.  Belcher  Sil-  87  N.  W.  654 ;  Coldthwait  v.  Haverhill 
ver  Min.  Co.  (1875)  3  Sawy.  500,  Fed.  &  G.  Street  R.  Go.  (1894)  160  Mass. 
Cas.  No.  7,761;  Hattaway  v.  Atlanta  554,  36  N.  E.  486;  Feely  v.  Pearson 
Steel  &  Tin-Plate  Co.  (1900)  155  Ind.  Cordage  Co.  (1894)  161  Ma.ss.  426,  37 
507,  58  N.  E.  718;  McCarthy  v.  Skone-  N.  E.  368;  Wescott  v.  New  York  &  N 
man  (1901)  198  Pa.  588,  48  Atl.  493;  li.  R.  Co.  (1891)  153  Mass.  460,  27  N". 
Philadelphia  &  R.  R.  Co.  v.  Hughes  E.  10;  Ft.  Wayne,  J.  &  S.  R.  Go.  v, 
(1888)  119  Pa.  310,  13  Atl.  286;  Chi-  Gildersleeve  (1876)  33  Mich.  133 
cago,  B.  &  Q.  R.  Co.  v.  McGinnis  (189d)  Shackelton  v.  Manistee  do  N.  E.  R.  Co 
49  Neb.  649,  68  N.  W.  1057;  Kaare  v.  (1895)  107  Mich.  16,  64  N.  W.  728 
Troy  Steel  &  I.  Co.  (1893)  139  N.  Y.  Huffman  v.  Michigan  C.  R.  Co.  (1896) 
369,  34  N.  E.  901;  Brossman  v.  Lehigh  109  Mich.  251,  67  N.  W.  118;  La  Pierre 
Valley  R.  Co.  (1888)  113  Pa.  490,  57  v.  Chicago  &  O.  8.  R.  Co.  (1894)  99 
Am.  Rep.  479,  6  Atl.  226;  Green  &  C.  Mich.  212,  58  N.  W.  60;  Mansfield  Goal 
Street  R.  Co.  v.  Bresmer  (1881)  97  Pa.  <£  Coke  Co.  v.  McEnery  (1879)  91  Pa. 
103;  Rummell  v.  Dilworth  (1885)  111  185,  36  Am.  Rep.  882;  Relyea  v.  Toma- 
Pa.  343,  2  Atl.  355,  363;  Wilkinson  v.  haiok  Pulp  &  Paper  Go.  (1901)  110 
H.  W.  Johns  Mfg.  Go.  (1901)  198  Pa.  Wis.  307,  85  N.  W.  960;  Thompson  v. 
634,  48  Atl.  810;  McCarthy  v.  Shoeman  Missouri  P.  R.  Co.  (1897)  51  Neb.  527, 
(1901)    198  Pa.  568,  48  Atl.  493;  East    71  N.  W.  61. 

Tennessee,  V.  d  G.  R.  Go.  v.  Duffield  In  some  cases,  two  or  more  of  these 
(1883)  12  Lea,  6B,  47  Am.  Rep.  319;  words  are  combined, — as,  where  the 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Eckols  servant  was  denied  recovery  on  the 
(1894)  7  Tex.  Civ.  App.  429,  26  S.  W.  ground  that  he  made  no  protest  or  com- 
lUl ;  Sweet  V.  Ohio  Goal  Co.  (1890)  78  plaint  (Johnson  v.  Devoe  Snuff  Go. 
Wis.  127,  9  L.  R.  A.  861,  47  N.  W.  182;  [1898]  62  N.  J.  L.  417,  41  Atl.  936; 
Poll  V.  Hewitt  (1893)  23  Ont.  Rep.  619.  Warmington  v.  Atchison,  T.  &  8.  F.  R. 
No  objection. — Garnett  v.  Phoenix  Co.  [1891]  46  Mo.  App.  159)  ;  or  no  ob- 
Bridge  Co.  (1899)  98  Fed.  192;  Hatta-  jection  or  protest  (Greenleaf  v.  Du- 
way  v.  Atlantic  Steel  &  Tin-Plate  Co.  buque  &  8.  C.  R.  Co.  [1871]  33  Iowa, 
(1900)     155    Ind.    507,    58   N.    E.    718;    58). 

Stcift  &  Go.  v.  Rutkowski  (1897)  167  In  one  Virginia  case  it  seems  to  be 
111.  156,  47  N.  E.  362;  Kroy  v.  Chicago,  intimated  that  the  absence  of  evidence 
R.  I.  &  P.  R.  Co.  (1871)  32  Iowa,  357;  of  a  complaint  is  not  conclusive  against 
South  Florida  R.  Co.  v.  Weese  (1893)  the  servant.  Richmond  &  D.  R.  Co.  v. 
32  Fla.  212,  13  So.  436;  St.  Louis  &  8.   Norment  (1887)  84  Va.  167,  4  S.  E.  211. 
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the  converse  situation,  in  which  the  servant  has  expressed  his  dissatis- 
faction. It  is  well  established  that  his  having  done  this  will  not  throw 
the  responsibility  upon  the  master,  if  he  afterwards  goes  on  working, 
— at  all  events  where  he  has  no  specific  grounds  for  supposing  that  a 
remedy  is  to  be  applied  at  the  earliest  possible  moment.^  See  §  285, 
supra.  In  other  words,  complaints,  protests,  or  objections  are  unavail- 
ing where  the  risks  are  understood  and  the  servant  continues  to 
encounter  them.^  Especially  must  he  be  regarded  as  having  assumed 
the  risk  where  he  is  told  that  he  may  either  continue  to  use  the  defec- 
tive appliance  or  leave  the  employment.* 

The  rule  is  perhaps  different  where  the  maxim.  Volenti  non  fit  in- 
juria, is  specifically  relied  upon.     See  §  383,  b,  post. 

But  the  authority  of  this  case  seems  to   about  the  want  of  proper  stuff.     McOee 
be  of  an  extremely  dubious  character  in   v.  Eglinton  Iron  Go.   (1883)   10  Se.  Sess. 
tliis   as   in   other   respeotsi.     See    §    285,   Cas.  4th  Series,  955. 
note  4,  supra.  "Protest   against,   or   objection   to,   a 

A  brakeman  who,  without  protesting  service  rendered  dangerous  by  defective 
against  or  reporting  the  infraction  of  a  machinery,  if  the  party  making  the  pro- 
known  rule  requiring  east-bound  trains  test  or  objection  is  under  no  legal  obli- 
to  enter  a  certain  siding  from  the  west  gation  to  remain  in  the  service,  cannot 
end,  alights  for  the  purpose  of  opening  render  the  services  subsequently  per- 
the  eastern  switch,  at  a  distance  from  formed  involuntary.  There  is  a  dis- 
it  much  greater  than  that  at  which  he  parity  in  the  relation  of  master  and 
would,  in  the  ordinary  course  of  things  servant,  but  not  such  as  can  make  the 
have  alighted  if  the  train  had  been  act  of  the  servant  in  remaining  in  a 
stopped  before  reaching  the  western  service  which  he  knows  to  be  peculiarly 
switch,  cannot  recover  for  injuries  re-  dangerous  from  defective  machinery  an 
ceived  from  falling  into  an  open  eul-  involuntary  act  in  legal  contemplation." 
vert  at  the  place  where  he  steps  off  the  Galveston,  II .  &  S.  A.  R.  Co.  v.  Drew 
car.  West  v.  Southern  P.  Co.  (1898)  (1883)  59  Tex.  13,  46  Am.  Rep.  201. 
29  C.  C.  A.  219,  56  U.  S.  App.  323,  85  '  Cummin gs  v.  Collins  (1876)  61  Mo. 
Fed.  393.  520. 

'  Assop  V.  Yates  (1858)  2  Hurlst.  &  In  one  case  it  was  observed,  arguen- 
N.  76S,  27  L.  J.  Exch.  N.  S.  156  do,  that  "the  risk  from  the  master's 
(hoarding  so  placed  as  to  be  likely  to  breach  of  duty  never  rests  upon  the  pro- 
fall),  testing  or  unwilling  servant.  Volens, 
That  a  servant  protested  against  an  not  sciens,  is  the  test."  Dempsey  v. 
order  of  the  master  to  pursue  his  work  Saicyer  (1901)  95  Me.  295,  49  Atl. 
with  such  help  as  he  could  command,  on  1035.  This  statement  is  evidently  too 
pain  of  being  discharged,  will  not  pre-  broad,  if  it  is  intended  to  imply  that  a 
vent  him  from  being  charged  with  an  as-  protest  indicates  in  itself  involuntary 
sumption  of  the  risk  of  doing  the  work   action. 

with  an  insufficient  number  of  hands,  ''  Lamson  v.  American  Axe  &  Tool  Co. 
where  he  had  no  reason  to  believe  or  (1900)  177  Mass.  144,  58  N.  E.  585. 
hope  that  the  order  would  be  modified  These  decisions  indicate  that  the  su- 
or  revoked.  Atchison,  T.  &  8.  F.  R.  Co.  preme  court  of  Iowa  can  scarcely  be 
V.  Schroedcr  (1891)  47  Kan.  315,  27  right  in  holding  that  an  instruction  is 
Pac.  965.  The  declaration  of  a,  laborer  erroneous  which,  in  stating  the  rule 
who  seeks  to  recover  on  the  ground  that  that  the  servant's  continuance  of  work 
his  master  furnished  unsuitable  pieces  with  knowledge  of  a  risk  charges  him 
of  wood  for  checking  cars  on  an  incline  with  its  assumption,  omits  the  condi- 
has  been  held  to  show  that  he  cannot  tional  element  of  the  absence  of  objec- 
maintain  the  action,  where  it  states  he  tion  or  protest  against  the  maintenance 
was  well  acquainted  with  the  nature  of  of  the  defective  conditions.  Greenleaf 
the  timber  furnished,  and  had  on  two  v.  Dubuque  &  8.  C.  R.  Co.  (1871)  3? 
occasions   complained   tg    Jii?    fpremfui  Iowa,  52, 
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291.  Ordinary  risks.— The  principle  has  frequently  been  laid  down 
or  recognized  that  a  minor  assumes  the  ordinary  risks  of  any  employ- 
ment which  he  undertakes,  in  so  far  as  those  risks  are,  or  ought  to 
have  been,  known  to  and  appreciated  by  him,  whether  the  source  of 
his  knowledge  be  his  own  observation  and  experience,  or  the  instruc- 
tions which  he  has  received  from' his  employer  or  his  employer's  repre- 
sentative.-^ In  other  words,  the  fact  that  the  servant  was  a  minor 
does  not  enlarge  his  rights,  where  it  is  once  established  that  he  under- 
stood the  danger.-  This  principle  has  been  applied  in  favor  of  the 
master  in  cases  where  the  injury  was  caused  by  the  negligence  of  a 
fellow  servant;^  by  permanent,  visible  conditions  of  the  plant;*  by 


^Bohn  Mfg.  Co.  v.  Erickson  (1893) 
5  C.  C.  A.  341,  12  U.  S.  App.  260,  .55 
Fed.  943;  Cudahy  Packing  Co.  v.  ilai- 
can  (1901)  54  L.  R.  A.  258,  45  C.  C.  A. 
515,  106  Fed.  645;  Dunn  v.  McXamee 
(1896)  59  N.  J.  L.  498,  37  Atl.  61; 
Alabama  Mineral  R.  Co.  v.  Marcus 
(1896)  115  Ala.  389,  22  So.  135;  Crown 
V.  Orr  (1893)  140  N.  Y.  450,  35  N.  E. 
648,  Reversing  71  Hun,  613,  24  N.  Y. 
Supp.  620;  Beckham  v.  Eillier  (1884) 
47  N.  J.  L.  12;  Smith  v.  Irwin  (1889) 
51  N.  J.  L.  507,  18  Atl.  852;  Omaha 
Bottling  Co.  v.  Theiler  (1899)  59  Neb. 
257,  80  N.  W.  821;  Anderson  v.  Morri- 
son (1875)  22  Minn.  274. 

"If  a  minor  engages  to  work,  the  risks 
of  the  business  are  incident  to  the  work. 
He  cannot  claim  on  account  of  infancy 
to  be  relieved  from  the  consequences  of 
such  risks.  He  might  as  well  claim  to 
enforce  the  contract  for  his  wages  with- 
out performing  any  service."  De  Graff 
V.  New  York  G.  &  H.  B.  B.  Co.  (1879) 
76  N.  Y.  125. 

A  parent  has  the  right  to  engage  his 
minor  child  in  a  dangerous  employment. 
In  such  a  case  the  parent  impliedly  as- 
sumes for  himself  and  child  the  ordi- 
nary risks  of  the  employment.  Gulf,  C. 
d  8.  F.  B.  Co.  V.  Jones  (1890)  76  Tex. 
350,  13  S.  W.  374. 

In  Han-is  v.  McNamara  (1892)  97 
Ala.  181,  12  So.  103,  the  court,  discuss- 
ing §  357  of  Beach  on  Contributory  Neg- 
ligence, in  which  that  author  criticises 
the  doctrine  which  charges  a  minor  with 
the  assumption  of  ordinary  risks,  on  the 
ground  that,  minors  having  no  power  to 
make  a  contract,  they  are  not  hound  by 
their  express  contracts  with  their  em- 
ployers, and  that  for  this  reason  no  im- 
plied contract  to  assume  ordinary  risks 


can  arise,  said:  "Minors'  contracts  are 
not  void.  They  are  voidable  merely, 
and  Ave  think  a  plaintiff,  whether  the 
minor  himself  or  another,  by  suing  for 
an  injury  caused  by  some  specific  negli- 
gence committed  in  the  course  of  the 
business,  apait  from  the  fact  of  employ- 
ment itself,  necessarily  adopts,  for  the 
purposes  of  the  action,  the  minor's  void- 
able contract  of  employment,  and  sub- 
jects himself  to  the  same  rules  which 
govern  in  actions  by  or  in  right  of  adult 
employees." 

-  Nugent  v.  Kauffman  Milling  Co. 
(1895)  131  Mo.  241,  33  S.  W.  428; 
Hinckley  v.  Horazdowsky  (1890)  133 
111.  359,  8  L.  R.  A.  490,  24  N.  E.  421 ; 
Jones  V.  Boherts  (1894)  57  111.  App.  56. 

The  fact  that  an  employee  is  a  minor 
does  not  vary  the  law  as  to  his  assump- 
tion of  risk,  if  he  has  sufficient  intelli- 
gence to  comprehend  the  dangers  inci- 
dent to  his  service.  Goff  v.  Norfolk  £ 
W.  B.  Co.  (1888)  36  Fed.  299  (in 
charge  to  jury ) . 

The  mere  fact  that  an  employee  is  un- 
der the  age  of  twenty-one  years  does  not 
shield  him  from  the  usual  responsibility 
incident  to  an  employment  voluntarily 
assumed  by  himself.     Houston  &  G.  N. 

B.  Co.  V.  Miller  (1879)   51  Tex.  270. 
"  See  chapter  xxvi.,  post. 

*  As,  where  a  minor  is  injured  by  the 
contact  of  some  part  of  his  person  with 
moving  machinery.  E.  8.  Higgins  Car- 
pet Go.  V.  O'Keefe  (1897)  25  C.  0.  A. 
220,  51  U.  S.  App.  74,  79  Fed.  900; 
Bohn  Mfg.  Go.  v.  Erickson   (1893)   5  C. 

C.  A.  341,  12  U.  S.  App.  260,  55  Fed. 
943;  Palmer  v.  Harrison  (1885)  57 
Mich.  182,  23  N.  W.  624;  Jones  v.  Boi- 
crls  (1894)  57  111.  App.  56;  Gilbert  v. 
Otiild    (1887)    144  Mass,  601,   13  N.  E. 
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the  common  operations  incident  to  the  performance  of  his  duties;® 
by  a  defect  in  an  appliance,  where  the  existence  of  that  defect  does 
not  imply  negligence  on  the  master's  part.® 

It  "will  be  observed  that  the  jrule,  as  thus  stated,  differs  from  the 
corresponding  rule  applicable  to  an  adult  in  one  important 
respect.  In  the  case  of  an  adult  the  servant's  inability  to 
recover  for  injuries  resulting  from  ordinary  risks  is  declared  in 
terms  which  are  indicative  of  the  fact  that  his  comprehension 
of  those  risks  is  presumed  in  the  absence  of  evidence  which 
justifies  the  opposite  conclusion.  In  the  case  of  a  minor,  on 
the  other  hand,  the  defense  of  an  assumption  of  ordinary  risks  is 
viewed  as  one  which  is  merely  conditional  upon  the  production  of 
specific  and  positive  evidence  going  to  show  that  the  risk  in  question 
was,  as  a  matter  of  fact,  comprehended.  In  short,  where  a  minor  is 
concerned,  ordinai-y  risks  are,  for  evidential  purposes,  always  treated 
at  the  outset  of  the  inquiry  as  extraordinary,  and  the  burden  of  estab- 
lishing the  servant's  comprehension  of  the  particular  risk  is  cast  upon 
the  employer.''     Some  courts,  it  is  true,  have  laid  it  down  that,  where 

368;   Oglexj  v.  Miles    (1893)    139  N.  Y.  1021)  ;  and  to  work  on  the  construction 

458,   34  N.   E.    1059;    Wojciechownki  v.  of  a  building    {Evans  v.   Vogt  &  Bros. 

Spreckels'  Sugar  Ref.  Co.  (1896)  177  Mfg.  Co.  [1893]  5  Misc.  330,  25  N.  Y. 
Pa.    57,    35    Atl.    596;    and   other   cases   Supp.  509;   struck  by  object  which  the 

cited  in  §  399,  note  1,  subd.  (h)  et  seq.,  servant  of  a  third  party  let  fall  from 

post.  an  upper  floor). 

Where  a  minor  brakeman  leaning  out  In  an  action  against  an  employer  for 

of  the  car  was  struck  by  a  switch  target  injuries  sustained  by  a  minor  employee, 

with  the  position  of  which  he  was  fa-  caused  by  the  falling  of  lumber  which 

miliar,    he    cannot    recover.      Evans    v.  he  was  piling,  where  there  is  no  evidence 

Lake  Shwe  &  M.  8.  R.  Co.    (1877)    12  that  the  work  was  dangerous,  or  that  he 

Hun,  289.  did  not  know  how  to  do  it  properly,  or 

See    also   Proiert   v.    Phipps    (1889)  that  he  was  wanting  in  capacity,   and 

149  Mass.   258,  21  N.  E.   370    (compre-  there  being  nothing  alleged  as  to  any  de- 

hension  of  risk  proved  by  testimony  of  feet    in    the    appliances, — a    nonsuit    is 

minor   himself);    O'Connor  v.    Whittall  properly  granted.     Sims  v.  East  &  W. 

(1897)    169   Mass.   563,   48   N.   E.   844;  R.  Go.   (1889)  84  Ga.  152,  10  S.  E.  543. 

Pratt  V.  Prouty    (1891)    153  Mass.  333,  Former    Appeal    (1888)    80   Ga.   807,    6 

20   N.   E.    1002;    De   Souza  v.    Stafford  S.  E.  595. 

Mills    (1892)    155  Mass.   476,   30  N.  E.  ' De  Graff  v.  New  York  C.  &  E.  R.  R. 

81.  Co.   (1879)   76  N.  Y.  125. 

■'  As  that  of  coupling  cars.     Viets  v.  '  Whether  an  infant  is  to  be  treated 

Toledo,  A.  A.  &  G.  T.  R.  Co.   (1884)   55  as  having  assumed  the  risks  of  personal 

Mich.  120,  20  N.  W.  818   (evidence  here  injury  to  himself  from  performance  of 

negatived   culpability   on   the     part     of  dangerous  labor,  and  held  to  the  exer- 

those  in  charge  of  the  train)  ;  Oliver  v.  cise  of  ordinary  care  in  order  to  recover 

Ohio   River  R.    Co.    (1896)    42   W.   Va.  damages  from  his  employer  for  a  per- 

703,  26  S.  E.  444;  Texas  &  P.  R.  Co.  v.  sonal  injury,  depends  upon  his  capacity 

Carlton  (1883)   60  Tex.  401;  Umback  v.  and   fitness   for  the  particular  kind  of 

Lake  Shore  &  M.  8.  R.  Co.    (1882)    83  labor  upon  which  he  is  employed  when 

Ind.  191.  injured.     De  Lozier  v.  Kentucky  Lum- 

A  minor  of  nineteen  assumes  the  dan-  Tier  Co.    (1892)    13  Ky.  L.  Rep.  818,  18 

gers  incident  to  work  on  a  construction  S.  \\~ .  451,  where  it  was  accordingly  laid 

train    (Eransville  &  R.  R.   Co.  v.  Hen-  down  that  the  jury  should  be  instructed, 

derson    [1893]    134   Ind,   636,   33  N.   E.  in  every  case  involving  the  liability  of 
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a  minor  servant  is  of  such  an  age  that  his  physical  and  mental  powers 
h.ave  virtually  attained  their  full  maturity,  his  rights  and  disabilities 
should  be  tested  by  the  same  standards  as  if  he  were  actually  over 
twenty-one.^  The  proper  logical  meaning  of  this  doctrine,  however, 
seems  to  be,  not  that  there  is,  as  regards  a  minor  of  this  age,  a  pre- 
sumption that  ordinary  risks  are  appreciated  and  accepted,  but  rather 
that  the  age  itself  constitutes  specific  evidence  which  rebuts  the  pre- 
sumption that  there  is  no  such  appreciation  and  acceptance.  The  cor- 
rect position  undoubtedly  is  simply  this, — that,  on  the  one  hand,  a 
minor  old  enough  to  understand  the  risks  of  a  dangerous  employment 
must  be  deemed  to  have  assumed  those  risks  to  the  same  extent  as 
though  he  were  an  adult,®  and  that,  on  the  other  hand,  if  a  minor  has 


the  master  to  a  minor  servant,  to  find 
for  the  plaintiff  unless  his  age,  intelli- 
gence, and  experience  were  such  as  to 
induce  a  man  of  ordinary  care  and  pru- 
dence to  believe  him  qualified  and  fitted 
for  the  labor  at  which  he  employed  him. 
In  Kehler  v.  Schaenk  (1892)  151  Pa. 
50.5,  25  Atl.  130,  the  court,  after  citing 
Patterson  v.  Pittsburg  &  G.  R.  Co. 
(1874)  76  Pa.  389,  18  Am.  Rep.  412, 
proceeded  thus:  "It  will  be  seen  from 
this  decision  that,  in  actions  by  young 
persons  against  their  employers,  we  rec- 
ognize as  sources  of  liability  the  inex- 
perience of  the  servant,  and  the  want  of 
specific  instruction  as  to  the  dangers  of 
the  service,  and  we  suspend  the  rule 
that  the  servant  assumes  the  risk  of  the 
service,  when  he  has  not  knowledge  by 
experience  or  by  specific  instruction." 
In  May  v.  Smith  (1893)  92  Ga.  95,  18 
S.  E.  360,  it  was  declared  that  the  ne- 
cessity of  warning  an  inexperienced  boy 
of  seventeen  of  the  dangers  incident  to 
machinery  at  which  he  is  set  at  work  is 
not  dispensed  with  by  the  fact  that  the 
machinery  is  in  perfect  order,  where  the 
danger  is  not  open  and  obvious.  The 
rule  as  to  the  assumption  of  risk  by  a 
servant  having  equal  knowledge  with 
the  master  of  the  danger  incident  to  the 
work  "presupposes  that  the  servant  has 
sufficient  discretion  to  appreciate  the 
dangers,  and  has  no  application  to  the 
case  of  young  and  inexperienced  chil- 
dren." Fisk  V.  Central  P.  R.  Co.  ( 1887 ) 
72  Cal.  38,  13  Pac.  144.  That  there  is 
no  presumption  that  a  minor  under- 
stands ordinary  risks  was  also  recog- 
nized in  Mcintosh  v.  Missouri  P.  R.  Co. 
(1894)  58  Mo.  App.  281;  Wolski  v. 
Knapp-Stout  &  Co.  Go.  ( 1895 )  90  Wis. 
178,  63  N.  W.  87;  Evansville  &  R.  R. 
(7<),  V.  Maddux   (1893)   134  Ind.  571,  33 


N.  E.  345,  34  N.  E.  511.  See  also  notes 
9,  10,  11,  infra. 

In  Hayes  v.  Colchester  Mills  (1894) 
09  Vt.  1,  37  Atl.  269,  it  was  said  that 
the  length  of  time  a  boy  had  been  em- 
ployed in  a  factory,  the  nature  of  the 
work  he  had  been  engaged  in,  and  the 
knowledge  he  had  acquired  of  the  ma- 
chinery, are  all  matters  to  be  considered 
by  the  jury,  but  afford  no  basis  for  a 
conclusion  of  law,  where  the  question  is 
whether  he  should  have  received  instruc- 
tions as  to  the  danger  of  certain  unfa- 
miliar work  which  he  was  suddenly 
called  upon  to  do. 

Numerous  other  decisions  in  which 
this  principle  is  taken  for  granted  will 
be  found  cited  in  §  399,  note  1,  post. 

The  point  thus  decided  is,  it  should 
be  observed,  quite  independent  of  the 
question  whetlier  an  infant  shall  or 
shall  not  be  presumed  to  have  a  capac- 
ity for  understanding  the  dangers  of  his 
employment,  according  as  he  is  above  or 
below  a  certain  age.  See  §§  249,  ante, 
and  348,  post. 

A  complaint  is  good  against  a  demur- 
rer based  on  the  ground  that  the  serv- 
ant was  sixteen  years  of  age,  and  that 
the  same  presumptions,  in  regard  to 
comprehension  of  risks,  that  are  appli- 
cable to  an  adult,  are  also  applicable  to 
a  minor  over  fourteen  years  of  age. 
White  V.  Sa/n  Antonio  Waterworks  Co. 

(1895)  9  Tex.  Civ.  App.  465,  29  S.  W. 
252. 

'  Alabama  Mineral  R.   Co.  v.  Marcus 

(1896)  115  Ala.  385,  22  So.  135.  Vin- 
cennes  v.  Citizens'  Gaslight  Co.  (1892) 
132  Ind.  114,  16  L.  R.  A.  485,  31  M.  E. 
573  (see  §  249,  note,  ante). 

'Dunn  V.  McXamee  (1897)  59  N.  J. 
L.  498,  37  Atl.  61;  Emma  Cotton  Seed 
Oil  Co.  V.  Hale   (1892)   56  Ark.  237,  19 
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not  the  mental  capacity  and  experience  to  appreciate  the  dangers  of 
an  employment,  a  master  who  employs  him  therein  without  instruct- 
ing him  as  to  those  dangers  is  liable  for  an  injury  occasioned  by  his 
deficient  intelligence. ■''' 

T\'hat  is  to  be  regarded  as  a  sufficient  age  to  justify  a  court  in  hold- 
ing, as  a  matter  of  la^v,  that  the  defense  of  assumption  of  ordinary 
risks  is  available  to  the  master,  must  obviously  be  determined  by  con- 
sidering the  character  of  the  risk  from  which  the  injury  in  suit  re- 
sulted, in  its  relation  to  the  actual  age  of  the  injured  servant.  It 
seems  reasonable  to  say  that,  in  the  case  of  a  very  young  child,  the 
range  of  circumstances  under  which  an  appreciation  of  such  risks  is  a 
necessary  inference  is  so  narrow  that  the  doctrine  of  their  assumption 
should  be  regarded  as  practically  suspended,  in  so  far  as  its  applica- 
tion is  a  matter  iinder  the  control  of  the  court. -"^  But  it  must  be  ad- 
mitted that  some  courts  have  gone  to  such  lengths  in  subjecting  ex- 
ti'emely  yovmg  persons  to  the  consequences  of  an  imputed  comprehen- 
sion of  the  danger  to  which  the  injury  was  due,  that  it  is  difficult  to 
assert  that  any  such  general  principle  as  this  has  been  definitely 
established. 

Information  as  to  ordinary  as  well  as  other  risks  is  commonly  con- 
^'eyed  to  minors  by  means  of  instruction.  See  chapter  xvi.  If  the 
master  has  adequately  performed  his  duty  in  this  respect,  recovery  by 
the  ser\'ant  becomes  impossible  for  two  reasons :  First,  because  the 
master  is  guilty  of  no  negligence  in  the  premises,  and  the  general 

S.  W.  600.  This  aspect  of  the  principle  is  under  the  age  of  twenty-one  years 
is  taken  for  granted  in  most  of  the  cases  should  shield  him  from  the  usual  re- 
cited in  §  399,  note  1,  post.  sponsibility   incident  to   an   honest   em- 

To  the  same  effect  is  Gulf,  C.  &  S.  ployment  voluntarily  assumed  by  him- 
F.  R.  Co.  V.  Jones  (1890)  76  Tex.  350,  self.  This  rule,  however,  should  not  be 
13  S.  W.  374.  There  the  actual  point  enforced  against  a  child  of  tender  years, 
was  that  the  master  was  liable  because  who  evidently  would  not  have  the  requi- 
the  minor  had  been  employed  without  site  discretion  and  experience  to  be  a 
the  consent  of  his  parent.  But  this  ele-  sviitable  employee  in  a  dangerous  busi- 
nient  is  immatei'ial  in  the  present  con-  ness."  Hoiiston  &  G.  N.  R.  Go.  v.  Mil- 
nection.  The  existence  or  absence  of  ler  (1879)  51  Tex.  270.  In  another 
consent  may  affect  the  parent's  right  of  case,  where  a  youth  of  nineteen  was  in- 
action for  a  loss  of  services,  but  has  no  jured  by  stumbling  over  a  lump  of  coal 
significance  where  the  essence  of  the  on  a  railway  track,  the  same  court  said : 
wrong  complained  of  is  the  exposure  of  The  great  weight  of  authority  supports 
tlie  minor  to  a.  risk  which  he  did  not  this  rule,  "that,  if  a  servant  be  under 
comprehend.  the  age  of  twenty-one  years,  and  he  has 

"  See  chapter  xvi.,  anie,  and  also  the  not  been  instructed  by  the  master  as  to 

cases  cited  in  §  399,  note  1,  post,  where  the  dangers  of  his  employment,  it  is  a 

the  servant  was  allowed  to  recover  for  question   for   the   jury   whether   he   has 

injuries  resulting  from  various  causes,  acquired  sufficient  knowledge  of  the  dan- 

"  In  a  Texas  case  we  find  the  follow-  gers  to  exempt  the  master  from  liabil- 

ing:     "We    do    not    believe    that,    upon  ity  in  case  of  injury."     Texas  d  P.  R. 

sound  principles  of  public  policy  or  au-  Go.  v.  Brick   (1893)    83  Tex.  598,  20  S. 

thoritv,  the  mere  fact  that  an  employee  W.  511,  holding  that  the  trial  court  had 

Vol.  I.  M.  &  S.— 45. 
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principles  stated  in  §§  3,  60,  ante,  operate  as  a  bar  to  the  action;^* 
and,  secondly,  because  a  properly  instructed  minor  servant  must  be 
taken  to  have  understood  the  risks  to  which  that  instruction  related, 
and  as  the  presumption  of  his  ignorance  of  those  risks  is  thus  rebutted, 
his  assumption  of  the  risk  becomes  a  necessary  inference.-^* 

A  minor,  although  too  young  to  be  chargeable  under  the  circum- 
stances with  contributory  negligence,  may  be  unable  to  recover  for  the 
reason  that  the  evidence  shows  that  he  fully  comprehended  the  risks 
involved  in  the  act  which  caused  his  injury.^* 

From  the  foregoing  remarks  it  is  manifest  that  the  inquiry  whether 
a  minor  servant  has  assumed  in  a  particular  instance  the  ordinary 
risks  of  an  employment  always  resolves  itself  into  an  examination  of 
the  weight  of  the  evidence  which  tends  to  establish  or  negative  the 
inference  that  he  understood  it.  A  further  discussion  of  the  subject 
will  therefore  be  appropriately  reserved  for  the  chapter  which  deals 
generally  with  the  circumstances  under  which  a  comprehension  of 
risks  is  imputed  to  servants.     See  §§  39S  et  seq.,  post. 

292.  Extraordinary  risks.—  To  a  minor,  as  to  an  adult,  the  principle 
is  applicable  that  he  does  not  assume  any  risks  which  neither  he  nor 
his  father — supposing  the  latter  to  have  made  the  contract — ^had 
reason  to  believe  that  he  would  be  required  to  encounter.-^     (As  to 

properly  refused  an  instruction  that  ment,  those  ordinary  risks  of  their  serv- 
"the  plaintiff  should  be  regarded  as  sui  ice  which  are  obvious  to  them,  or  have 
juris  because  he  was  of  sufficient  age  been  pointed  out  in  a  manner  suited  to 
and  discretion  to  cotitract  with  defend-  the  comprehension  of  their  youth  and 
ant  and  assume  the  risks  incident  to  his  inexperience."  Beckham  v.  Hillier 
employment."  These  passages  seem  to  (1885)  47  N.  J.  L.  12;  Carringion  v. 
contemplate  theoretical,  rather  tlian  a  Mueller  (1900)  65  N.  J.  L.  244,  47  Atl. 
practical,  suspension  of  the  doctrine  of   564. 

the  assumption  of  ordinary  risks  in  the  "  On  this  ground  the  action  failed 
instance  referred  to.  But  if  this  is  real-  where  a  boy  under  fourteen  years  of  age 
ly  its  meaning,  it  is  too  sweeping  under  was  injured  by  getting  astride  of  mov- 
any  view  of  the  rights  of  minors.  able  doors  closing  an  elevator  well  and 

"  This  seems  to  be  a  better  way  of  raised  by  the  elevator  as  it  ascended,  for 
putting  the  situation  than  that  which  is  the  purpose  of  seeing  who  was  using  the 
indicated  in  the  statement  that  the  elevator  below  and  preventing  his  rais- 
same  rules  as  to  liability  and  obligation  ing  it;  the  evidence  being  that  he  had 
are  applicable  between  a  minor  servant  been  fully  instructed  as  to  the  elevator, 
and  his  master  as  are  applicable  in  a  understood  its  operation,  and  had  used 
ease  in  which  an  adult  is  injured,  sub-  it  himself  many  times,  and  had  been 
ject  only  to  the  limitations  created  by  told  not  to  go  upon  the  doors.  Eauf- 
the  requirement  resting  upon  the  mas-  hold  v.  Arnold  (1894)  163  Pa.  269,  29 
ter  more  fully  to  advise  an  inexperi-  Atl.  883.  In  Pennsylvania  the  capacity 
enced  minor  of  any  danger  incident  to  of  being  negligent  is  conclusively  pre- 
the  business  than  he  is  required  to  do  in  sumed  not  to  exist  in  children  less  than 
the  case  of  an  experienced  person  en-  fourteen  years  of  age.  See  §  348,  post. 
gaged  in  the  same  business.  Texas  &  '^  Union  P.  R.  Go.  v.  Fort  (1873)  17 
P.  R.  Co.  V.  Carlton  (1883)  60  Tex.  Wall.  553,  21  h.  ed.  739,  cited  to  this 
401.  effect  in   Northern  Pacific   Coal   Co.  v. 

1=  "Minor  servants  ...  are  held  Richmond  (1893)  7  C.  C.  A.  485,  15  U. 
to  assume,  by  their  contracts  of  employ-   S.  App.  262,  58  Fed.  756.     A  minor  di- 
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cases  of  this  class,  see,  further,  §§460-464,2)osi.)  On  the  other  hand, 
it  is  equally  well  settled  that  the  inference  of  a  minor's  assumption  of 
such  risks  may  be  drawn  by  the  court  where  the  evidence  is  reason- 
ably susceptible  of  no  other  construction  than  that  the  servant,  not- 
withstanding his  youth,  had  as  full  intelligence  and  information  and 
as  fully  appreciated  the  danger  to  which  he  was  exposed  as  a  man  of 
mature  judgment  under  like  circumstances.^  In  §  399,  post,  it  will 
be  shown  under  what  circumstances  a  minor  comes  within  the  opera- 
tion of  this  principle. 

rected  by  hig  superior  to  perform  a  task  S-pelir    (1893)    145   111.    329,   33   N.   E. 

not  within  the  range  of  his  emplovment  944;   White  v.  Wittemann  Lithographic 

does    not    necessarily    assume    th'e     in-  Co.  (1892)  131  N.  Y.  631,  30  N.  E.  236 : 

creased  risk  from  a  defective  appliance,  Uiohey  v.  Taaffe   (1887)    105  N.  Y.  20, 

although   he   is   aware  thereof,   and   an  12  N.  E.  286;  If ic?iaeZ  v.  fiftoniej/  (1892) 

adult  with  the  same  knowledge  would  75  Md.  464,  23  Atl.  1094;  Thompson  v. 

assume   such   increased   risk.     Foley   v.  Johnston  Bros.  Go.   (1893)  86  Wis.  582, 

California   Borseshoe   Co.    (1896)      115  57    N.    W.    298     (breach    of     statutory 

Cal.  184,  47  Pae.  42.  duty). 
'  Herdman-Earrison    Milling    Co.    v. 


CHAPTEE  XVIII. 

CONTRIBUTORY  NEGLIGENCE  IN  RESPECT  TO  THE  ACCEPTANCE  OR 
RETENTION  OF  A  GIVEN  EMPLOYMENT. 

293.  Introductory. 

A.  Under  what  circumstances  the  servant's  action  is  barred. 

294.  Servant's  acceptance  of  duties  for  which  he  is  not  fitted. 

295.  Negligence  not  inferred  from  continuance  of  work,  Avhere  servant  had 

no  knowledge  of  the  abnormal  risk  which  caused  his  injuries. 
29G.  Negligence  not  necessarily  inferable  where  knowledge  of  defects  only 
is  shown. 

297.  Knowledge  of  defects, — when  sufficient  to  justify  inference  of  negli- 

gence. 

298.  Negligence  inferred,  as  matter  of  law,  where  knowledge  both  of  de- 

fects  and   consequent  risks  is   shown. 
298a.  Illinois  doctrine. 

299.  Rationale  of  the  servant's  inability  to  recover,  on  the  ground  of  negli- 

gence in  continuing  work. 

300.  When  negligence  is  not  imputed,  as  a  matter  of  law,  to  a  servant  who 

knows  of  a  risk. 

301.  Missouri  doctrine  as  to  the  effect  of  the  servant's  knowledge. 

302.  Voluntary  or  involuntary  quality  of  the  servant's  action  in  continu- 

ing work. 

a.  Will  power  of  servant  overcome. 

h.  Sen'ant's   fear  that  he  may  lose  his  position  if  he   disobeys, 
c.  Voluntary  action  not  predicable  in  the  case  of  seamen. 
302a.  Duty  of  the  servant  to  quit  the  employment  when  he  ascertains  that 
he  is  exposed  to  an  abnormal  risk. 

303.  Failure  of  servant  to  report  a,  defect. 

a.  Generally. 

6.  To  whom  the  report  should  be  made. 

c.  Sufficiency  of  the  notice. 

304.  Duty  of  servant  to  remedy  defects. 

B.  Relation  between  the  defenses  of  assumption  of  risks  and  contributobt 

negligence. 

305.  Generally. 

306.  Logical  independence  of  the  two  defenses. 

307.  Contributory  negligence  at  the  time  of  the  injury  is  material  only  in 

cases  where  there  has  been  no  assumption  of  the  risk. 

308.  Cases  not  giving  due  effect  to  this  principle. 

309.  Defenses  confused  owing  to  inaccuracies  of  terminology. 

310.  Doctrinal  confusion  between  the  defenses, 
oil.  Concluding  remarks. 

708 


§§  293,  294]  NEGLIGENCE  IN  CONTINUING  WORK.  ?0d 

The  defense  discussed  in  this  chapter  is  treated  in  chapters  xxi.- 
XXTV'.,  pouL,  with  relation  to  the  four  special  elements  indicated  by 
the  titlos. 

293.  Introductory. —  In  the  preceding  chapter  it  has  been  shown  that 
the  servant's  assumption  of  a  risk  caused  by  the  master's  negligence 
is  based  upon  the  hypothesis  of  an  implied  agreement.  But  it  is 
obvious  that,  under  the  general  principles  of  the  law  of  negligence, 
evidence  of  the  servant's  continued  exposure  of  himself  to  a  known 
peril  also  raises  a  question  wliich  is  independent  of  the  conventional 
relations  of  the  parties,  viz.,  •whether  he  was  acting  with  reasonable 
prudence  in  encountering  that  peril.  Side  by  side,  therefore,  with  the 
series  of  cases  in  which  the  defense  raised  is  an  assumption  of  the 
risk,  we  find  another  series  in  which  the  theory  upon  which  the  master 
seeks  to  escape  liability  is  that  the  servant  contributed  to  his  own 
injury  by  his  negligence  in  entering  or  remaining  in  an  employment 
which  involved  abnormal  dangers.  The  ruling-s  upon  this  latter 
aspect  of  the  servant's  conduct  are  much  less  consistent  and  harmoni- 
ous than  those  in  which  his  knowledge  of  the  risk  is  dealt  with  as 
evidence  of  its  conventional  acceptance  by  him,  and  the  difficulties  of 
formulating  a  body  of  clear  and  well-defined  principles  are  greatly 
aggravated  by  the  fact  that  the  two  defenses  have  been  confounded, 
both  verbally  and  doctrinally,  to  an  extraordinary  degree.  See  sub- 
title B,  infra. 

A.  TJndee  what  oikcumstances  the  seevat^t's  action  is  baeeep^ 

294.  Servant's  acceptance  of  duties  for  which  he  is  not  fitted.— 
A  servant's  acceptance  of  any  given  employment  is  deemed  to  be 
equivalent  to  an  assertion  that  he  is  properly  qualified  for  his  duties. 
Spondet  peritiam  artis.  Hence,  if  he  suffers  injury  as  a  result  of  his 
want  of  skill  or  experience,  the  accident  is  considered  to  be  caused 
by  his  own  negligence  in  accepting  a  position  for  which  he  was  un- 
fitted.^ It  has  even  been  held  that  the  master  is  not  liable  under  these 
circumstances,  although  he  was  aware  that  the  servant  had  not  such 
experience  and  skill  as  were  required  for  the  safe  performance  of  the 

^  Sunney  v.  Eolt  (1883)   15  Fed.  880;  him,  uses  improper  appliances,  and  puts 

Missouri,    K.    <£    T.    R.    Go.    v.    Young  a  heavy  ladder  against  the  stack  so  that 

(1896)    4  Kan.  App.  219,  45  Pac.  963.  it  breaks  off  and  he  falls  with  it,  shows 

This  principle   seems  also   to  he   dimly  himself  so  ignorant  of  methods  on  board 

recognized  in  Morris  v.  Gleason   (1879)  of  a  boat  that  he  cannot  recover  dam- 

4  111.  App.  395.  ages  for  injuries  sustained  by  the  fall. 

A   deck   hand    on   a   steamboat,    who,  The  City  of  St.  Louis    (1893)    56  Fed. 

when  directed  to  paint  the  smokestack,  720. 
misunderstands     the     directions     given 
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duties  whicli  he  Tindertook.^  But  tlie  correctness  of  this  doctrine 
seems  decidedly  questionable,  since  the  situation  thus  supposed  is,  ac- 
cording to  the  authorities  cited  in  §  237,  ante,  one  which  raises  a 
duty  to  instruct  the  servant;  and  the  breach  of  that  duty  should,  it  is 
submitted,  be  regarded  as  the  legal  cause  of  the  servant's  injuries. 

A  servant  vcho  voluntarily  and  without  necessity  undertakes  work 
which  is  outside  the  scope  of  his  proper  employment  and  which  he  is 
not  competent  to  perform  is  manifestly  negligent.*  Compare  §§  457, 
465,  post. 

295.  Negligence  not  inferred  from  coAtinuance  of  work,  where  serv- 
ant had  no  knowledge  of  the  abnormal  risk  which  caused  his  injuries. — 
There  is  no  dispute  with  regard  to  the  evidential  significance  of  the 
servant's  knowledge,  when  considered  under  its  negative  aspects.  As, 
in  cases  where  the  defense  raised  is  an  assumption  of  the  risk,  it  is 
well  settled  that  the  master  cannot  escape  liability  on  the  ground  of 
the  servant's  contributory  negligence  unless  the  elements  of  danger 
are  shown  to  have  been  knoAvn,  either  actually  or  constructively,  to 
the  servant. -"^ 

One  of  these  elements  is  the  existence  of  the  abnormal  conditions 
of  which  the  danger  is  an  incident.^    If  the  accident  was  due  to  two 

'  Alexander  v.  Louisville  &  N.  R.  Go.  gence    in    failing    to    avoid    danger     of 

(1886)   83  Ky.  589   (instruction  to  this  which    he    knows   nothing.      Kearns    v. 

effect  approved)  ;   McDermott  v.  Atchi-  Chicago,  M.  &  St.  P.  B.  Co.    (1885)   66 

son,  T.  &  8.  F.  R.  Co.    (1896)    56  Kan.  Iowa,   599,   24  N.   W.   231.     Negligence 

319,   43   Pae.   248.     In  the  latter   case,  can  only  be  allirmed  in  respect  of  situa- 

where  the  servant  had  made  known  his  tions  and  conditions  known  to  the  party 

inexperience,  the  court  said :     "It  cer-  to  whom  it  is  imputed.    Brovm  v.  Louis- 

tainly  cannot  be  held  that  the  company  ville  &  N.  R.  Co.   (1895)    111  Ala.  275, 

is   guilty  of  greater   negligence  in  em-  19  So.   1001.     See  also,  to  same  effect, 

ploying     an     inexperienced     brakeman  Higgins   v.    Williams    (1896)     114    Cal. 

than  he  is  in  soliciting  and  accepting  176,   45  Pac.   1041.     As  to  the  general 

such  employment."  principle  that  knowledge  is  an  essential 

'An  employee  engaged  in  running  an  element  of  negligence,  see  also  chapter 

elevator,  who  was  not  competent  to  de-  x.,  ante. 

termine  the  cause  of  the  failure  of  the       Compare  §  271,  amte,  and  §§  319,  320, 

car  to  operate,  or  to  apply  the  remedy,  post. 

was   guilty   of    contributory    negligence       *  In  the  following  cases  the  action  was 

where,   in  the   belief  that   such   failure  sustained:     Gulf,  G.  &  8.  F.  R.  Go.  v. 

was  due  to  the  loosening  of  the  cable  Donnelly    (1888)    70  Tex.  371,  8  S.  W. 

and  that  the  car  was  suspended  by  the  52    (railway   track   had    suddenly,   and 

safety    "dogs,"    when    in    fact     it    was  without    plaintiff's   knowledge,     become 

caught  on  a  projecting  bolt,  he  under-  worse  owing  to  the  recent  passage  of  a 

took  to  adjust  the  cable,  exposing  him-  train ;  hand  car  derailed)  ;  St.  Louis  &  8. 

self  to  inevitable  injury  if  the  car  de-  F.  R.  Go.  v.  McGlain  (1891)  80  Tex.  85, 

scended,    without   calling    upon    skilled  15  S.  W.  789   (fireman  was  ignorant  of 

men  whom  he  knew  were  provided  by  defective  wheel  on  his  engine)  ;  "Norman 

the  employer  for  such  emergencies,  and  v.  WaiasTi  R.   Go.    (1894)    10  C.  C.  A. 

who  would  have  instantly  discovered  the  617,   22   U.   S.   App.   505,   62   Eed.   727 

difficulty.      Nelson     v.     Sanford     Mills  (plaintiff  injured  through  kneeling  on 

(1890)  89  Me.  219,  36  Atl.  79.  a  floor,  not  known  to  be  defective)  ;  Gis- 

'No  one  can  be  charged  with  negli-  son  v.  Schwahacher  (1893)   99  Cal.  419, 


i  'M]  KEGLiGEiircii;  m  CoN'riistuiNG  work.  ni 

or  more  distinct  conditions  the  defense  of  contributory  negligence 
fails,  unless  the  servant  was  aware  of  all  of  them.^ 

The  other  element  of  which  it  must  be  proved  that  the  servant  was 
aware,  in  order  to  lay  a  foundation  for  this  defense,  is  the  fact  that 
tlie  abnormal  conditions  were  dangerous  to  a  person  performing  hia 
functions.* 

The  servant's  knowledge,  actual  or  constructive,  of  the  abnormal 
conditions  and  of  the  dangers  created  by  them,  is  a  question  of  fact 
to  be  determined  with  reference  to  the  particular  circumstances  pre- 
sented by  the  evidence.     See  chapter  xxi.^  post. 

The  sigiiificance  of  these  elements  under  their  positive  aspect, — 
namely,  that  which  they  present  when  there  is  evidence  that  the  serv- 
ant possessed  a  knowledge,  actual  or  constructive,  of  one  or  both  of 
them,  is  a  less  simple  matter.  It  will  be  seen  from  the  following  sec- 
tions that,  while  the  authorities  are  in  some  important  respects  en- 
tirely harmonious  as  to  the  proper  limits  of  the  respective  provinces 
of  courts  and  juries  in  dealing  with  such  evidence,  there  is  a  serious 
and  irreconcilable  conflict  of  opinion  as  to  many  vital  points. 

34    Pae.  104     (location    of    unprotected   and  his  continuance  at  the  work,  do  not 
machinery  not  known  to  servant).  constitute  an  assumption  of  the  risk  of 

'  Waldhier  v.  Hannibal  &  St.  J.  R.  Co.  the  unsafe  condition  of  the  pile.  Illi- 
(1885)  87  Mo.  37  (switchman  knew  nois  Steel  Co.  v.  Schymanmoski  (1896) 
that  point  of  frog  was  loose,  but  did  not  1G2  III.  447,  44  N.  E.  876.  In  Ft. 
know  that  the  plate  was  broken,  until  Worth  &  D.  G.  R.  Co.  v.  Wilson  (1893) 
his  foot  struck  it)  ;  New  Jersey  £  N.  3  Tex.  Civ.  App.  587,  24  S.  W.  686,  it 
y.  R.  Co.  V.  Young  (1892)  1  C.  C.  A.  was  held  that  a  charge  that,  if  the  de- 
428,  1  U.  S.  App.  96,  49  Fed.  723  (fire-  ceased  knew  of  the  storm  that  washed 
man  knew  that  the  air  brake  was  defect-  away  the  defendant's  track,  the  plain- 
ive,  but  not  that  the  defect  was  so  great  tiff  could  not  recover,  was  properly  re- 
as  to  render  it  impossible  to  stop  the  fused,  since  the  fact  that  the  deceased 
train  within  the  distance  at  which  a  might  have  had  notice  of  the  rain  would 
danger  signal  can  be  seen)  ;  Cleveland,  not  charge  him  with  contributory  negli- 
C.  0.  &  St.  L.  R.  Go.  V.  Brown  (1893)  gence,  unless  he  also  had  notice  of  the 
6  C.  C.  A.  142,  18  U.  S.  App.  10,  56  Fed.  condition  of  the  track  which  rain  ren- 
804  (workman  did  not  know  that  his  dered  dangerous.  (This  decision  was 
cutting  of  a  supporting  post  would  reversed  in  85  Tex.  516,  22  S.  W.  578, 
cause  a  structure  to  fall ) .  but  merely  on  points  of  practice. ) 

Where  water  escaped  from  a  locomo-  '  The  necessity  of  establishing  this 
tive  tank  owing  to  the  substitution  of  a  fact  is  recognized  in  the  following  cases : 
wooden  plug  for  the  valve  stem,  and  fell  Wuotilla  v.  Duluth  Lumber  Go.  ( 1887 ) 
onto  the  iron  apron  connecting  engine  37  Minn.  153,  33  N.  W.  551;  Taylor  v. 
and  tender,  where  it  froze,  creating  an  Garew  Mfg.  Co.  (1885)  140  Mass.  150, 
icy  covering  on  which  plaintiff  slipped,  3  N.  E.  21;  Sims  v.  Lindsay  (1898)  122 
receiving  injuries,  and  plaintiff  had  ob-  N.  0.  678,  30  S.  E.  19 ;  Bjorman  r.  Fort 
served  the  escape  of  water,  but  not  the  Bragg  Redwood  Co.  (1894)  104  Cal. 
icy  formation  on  the  apron,  it  was  for  626,  38  Pae.  451;  Clarke  v.  Holmes 
the  jury  to  say  whether,  on  observing  (1862)  7  Hurlst.  &  N.  937,  31  L.  J. 
the  defect,  it  was  plaintiff's  duty  to  E.\ch.  N.  S.  356,  8  Jur.  N.  S.  992,  10 
forthwith  abandon  the  engine.  Mason  Week.  Eep.  405,  per  Byles,  J.  (uncov- 
<f  0.  R.  Go.  v.  Yockey  (1900)  43  C.  C.  ered  machinery);  Davidson  v.  Cornell 
A.  228,  103  Fed.  265.  Knowledge  by  an  (1890)  31  N.  Y.  S.  R.  982,  10  N.  Y. 
employee  set  to  work  by  the  side  of  a  Supp.  521  (employee  injured  by  the 
pile  of  ore,  that  the  light  is  insufficient,    falling  of  a   platform   or  structure   on 
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296.  Negligence  not  necessarily  inferable  where  knowledge  of  defects 
only  is  shown. —  (Compare  §  272a,  ante.) — An  obvious  corollary  to 
the  general  rule  laid  down  in  the  preceding  section  is  that  the  servant 
is  not  prevented  from  recovering  by  evidence  merely  of  his  knowledge 
of  the  material  conditions  which  caused  the  injury,  inasmuch  as  such 
evidence  still  leaves  the  existence  of  the  other  essential  element  of  his 
culpability  to  be  established.^  It  is  one  thing  to  be  aware  that  ma- 
chinery is  defective,  or  in  a  particular  condition,  and  another  thing 
to  know  or  appreciate  the  risks  resulting  therefrom.  A  man  of  ordi- 
nary intelligence  and  experience  may  know  the  actual  condition  of  an 
instrument  ^^■ith  which  he  is  working  and  yet  not  know  the  nature  or 
extent  of  the  risks  to  which  he  is  exposed.^     The  accepted  doctrine, 


which  he  was  required  to  work  has  a 
right  to  show  his  ignorance  of  the  ef- 
fects arising  from  the  manner  adopted 
in  bracing  the  structure)  Reversed  in 
(18!)2)  132  N.  Y.  228,  .30  N.  E.  573.  but 
not  on  this  point;  W(i!f:cr  v.  Atlanta  & 
IV.  P.  R.  Go.  (1898)  103  Ga.  820,  30  S. 
E.  503. 

A  finding  that  the  servant  was  in  the 
exerci.'ie  of  due  care  impliedly  negatives 
his  knowledge  of  the  danger.  Chicago 
&  E.  I.  R.  Co.  V.  Nines  (1890)  132  111. 
161,  23  N.  E.  1021. 

^  The  mere  fact  that  a  servant  has 
knowledge  of  defects  in  plans  or  meth- 
ods of  construction  may  not  charge  him 
with  contributory  negligence  or  assump- 
tion of  risk.  The  question  is,  Did  he 
know,  or  by  the  exercise  of  ordinary 
common  sense  and  prudence  could  he 
have  known,  that,  in  addition  to  these 
defects,  the  risks  existed?  Sneda  v. 
Lihcra  (1896)  65  Minn.  337,  68  N.  W. 
36  (improper  plan  for  construction  of 
cistern  wall ) .  It  is  error  to  grant  a 
nonsuit  where,  although  it  is  admitted 
that  the  servant  knew  of  the  defect,  he 
denied,  and  the  evidence  is  consistent 
with  the  inference,  that  he  had  any  ac- 
tual knowledge  that  the  appliance  was 
dangerous.  Pitts  v.  Florida  C.  &  P.  B. 
Co.  (1896)  98  Ga.  655,  27  S.  E.  189 
(space  allowed  to  exist  between  engine 
and  tender,  rendering  apron  liable  to  fly 
up — fireman  injured)  ;  Colbert  v.  Ran- 
kin (1887)  72  Cal.  197,  13  Pac.  491 
(plaintiff  entitled  to  instruction  that  he 
was  not  guilty  of  contributory  negli- 
gence unless  he  knew,  or  might  have 
known,  that  by  reason  of  the  defect  the 
employment  involved  danger ) . 

A  servant  cannot  be  pronounced  negli- 
gent, as  a  matter  of  law,  on  the  theory 
that,  if  a  certain  method  of  doing  work 


betokened  negligence  on  the  master's 
part,  the  mere  fact  that  the  servant 
went  on  working,  with  a  knowledge  of 
the  conditions,  shows  that  he,  also,  was 
negligent.  Eddi;  v.  Aurora  Iron  Min. 
Co.   (1890)   81  Mich.  548,  46  N.  W.  17. 

-  Wuotilla  v.  Duluth  Lumber  Co. 
(1887)  37  Minn.  153,  33  N.  W.  551, 
where  the  court,  emphasizing  the  ine- 
quality in  the  positions  of  the  master 
and  servant,  refused  to  set  aside  a  ver- 
dict for  the  plaintiff,  who,  being  only  a 
common  laborer,  and  not  a  machinist, 
was  caught  in  a  gearing  near  which,  as 
was  testified  by  several  witnesses,  it  was 
quite  possible  for  anyone  not  acquainted 
with  machinery  to  work  without  antici- 
pating any  danger. 

A  verdict  which  exempts  the  servant 
from  the  charge  of  negligence  is  not  in- 
consistent with  the  fact  that  he  knew  of 
the  abnormally  dangerous  conditions 
which  caused  his  injury.  "Knowledge 
is  only  an  ingredient  in  negligence.  It 
may  be  that  the  knowledge  of  the  serv- 
ant induced  him  to  use  extraordinary 
care,  which  care  was  yet  insufficient  to 
preserve  him  from  accident.  Besides,  a 
servant  knowing  the  facts  may  be  utter- 
ly ignorant  of  the  risks."  Clarke  v. 
Holmes  (1862)  7  Hurlst.  &  N.  937,  31 
L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992, 
10  Week.  Rep.  405,  per  Byles,  J. 

A  finding  by  a  judge,  sitting  as  a 
jury,  that  a  scaffold  was  manifestly  de- 
fective, the  ledge  being  too  narrow,  and 
the  standard  not  tied,  does  not  necessa- 
rily imply  that  the  servant  who  used  it 
was  negligent.  iStuart  v.  Evans  (1883) 
49  L.  T.  N.  S.  138,  31  Week.  Rep.  706 
(see  especially  the  opinion  of  Williams, 
J.). 

An  averment  that  a.  servant  knew 
that  a  fellow  servant  was  incompetent 
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therefore,  is  that,  iu  order  to  charge  a  sem^ant  with  contributory 
negligence,  the  dangers,  and  not  the  defects  alone,  must  he  so  obvious 
that  a  reasonably  prudent  man  would  have  avoided  them.^  That 
is  to  say,  the  true  test  for  the  determination  of  tlie  question 
whether  the  servant  was  in  the  exercise  of  due  care  is  not  to  inquire 
whether  he  was  aware  of  the  defect  which  caused  his  injury,  but 
whether  that  defect  rendered  the  peril  of  remaining  in  the  service  so 
imminent  that  he  ought  to  have  abandoned  it.*  Or,  as  the  rule  has 
also  been  stated,  the  continuance  of  an  employee  in  the  employer's 
service  after  he  leams  of  defects  in  the  machinery  xised  in  his  employ- 
ment will  not  defeat  a  recovery  for  injuries  resulting  from  such  de- 


fer a  reasonable  time  before  the  injury 
caused  by  such  fellow  servant's  negli- 
gence does  not  show  that  the  former  is 
debarred  from  recovery  on  the  ground 
of  contributory  negligence.  Hoey  v. 
Dublin  &  B.  Junction  R.  Go.  (1870)  Ir. 
Rep.  5  C.  L.  206. 

In  Young  v.  Syracuse,  B.  &  N.  F.  R. 
Co.  (1899)  45  App.  Div.  296,  61  N.  Y. 
Supp.  202,  Smith,  J.,  in  discussing  cer- 
tain cases  which  he  was  distinguishing 
from  the  one  before  him,  remarked  that 
the  court  could  not  say,  as  a  matter  of 
law.  that  the  dangerous  conditions  were 
so  obvious  as  to  make  t?<em  an  apparent 
risk,  and  drew  the  inference  that  the 
cases  did  not  come  within  the  doctrine 
of  assumed  risks,  but  presented  a,  ques- 
tion of  contributory  negligence.  Clear- 
ly the  proper  way  of  putting  the  matter 
was  that  one  of  the  elements  of  an  as- 
sumption of  the  risk,  viz.,  the  servant's 
knowledge  of  it,  was  not  so  indisputable 
that  the  court  could  say  that  it  existed. 
'  .ishland  Coal  <f  /.  R.  Co.  v.  Wallace 
(1897)  101  Ky.  626,  42  S.  W.  744,  Re- 
hearing Denied  in  (1897)  101  Ky.  644, 
43  S.  W.  207   (defective  roof  in  mine). 

In  a  ease  where  the  injury  was  caused 
by  an  explosion  of  gas  in  a  mine,  and  it 
was  proved  that  the  plaintiff  knew  that 
some  of  the  cross-cuts  were  closed,  but 
denied  that  he  knew  the  dangerous  ef- 
fect this  would  have  upon  the  ventila- 
tion, the  court  reasoned  thus:  "The  dan- 
ger must  be  such  as  may  reasonably  be 
expected  to  entail  accident  and  injury, 
not  a  remote  probability  or  chance  of 
accident.  It  must  be  such  as  a  fairly 
prudent,  cautious  man  ought  to  think 
likely  to  result  in  accident,  and  which 
he  ought  not  to  risk.  Does  the  rule  re- 
quire the  employee  in  all  cases  to  stop  . 
work  simply  because  he  knows  of  defect- 
ive   machinery    or    condition?     In    this 


case  could  the  plaintiff  fairly  expect 
that  these  openings  would  leave  an  in- 
sufficient supply  of  air?  And  did  he 
know  that  there  was  gas  present,  in 
which  case  the  openings  would  be  a  real 
danger,  otherwise  not?  Was  it  rash,  or 
even  imprudent,  to  work?  Was  he  so 
in  thinking  he  might  go  on  safely?  Un- 
der the  circumstances  of  this  case,  you 
cannot  say  that  the  situation  was  such 
as  to  impress  him  with  a  feeling  of  inse- 
curity. To  do  so  you  must  fix  the  rule 
unalterably  that  knowledge  of  any  de- 
fect whatever,  finally  resulting  in  dis- 
aster, should  have  caused  the  employee 
to  stop,  and  will  forbid  recovery.  Would 
the  interests  of  either  employer  or  em- 
ployee be  subserved  by  such  a  rule?  To 
know  simply  of  a  defect  of  machinery, 
or  that  the  condition  or  surroundings  of 
a  working  place  are  not  just  what  they 
should  be  to  guarantee  safety,  is  not  to 
be  certainly  or  necessarily  forewarned 
of  danger.  Does  the  employee  from 
that  knowledge  in  all  instances  assume 
all  risks  ?  I  think  not.  The  question 
is.  Did  he  know,  or  ought  he  to  have 
known  by  the  use  of  ordinary  common 
sense  and  prudence,  as  applied  in  the 
particular  instance,  that  dangers  were 
before  him  likely  to  flow  from  the  defect 
or  condition  ?  Not  simply  that  he  knew 
the  defect  or  condition  existed.  He  need 
not  in  all  cases  quit  work.  He  may  run 
some  risks  provided  they  be  such  as  a 
prudent,  careful  man  would,  under  the 
circumstances,  run."  Graham  v.  New- 
hurg  Orrel  Coal  &  Coke  Co.  (1893)  38 
W.  Va.  273,  18  S.  E.  584. 

'■Southern  P.  Go.  v.  Yeargin  (1901) 
48  C.  C.  A.  497,  109  Fed.  436  (engineer 
of  passenger  train  injured  by  collision 
with  helper  engine  running  backwards 
without  a  headlight  on  the  tender ) . 
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fects,  unless  they  are  so  dangerous  as  to  threaten  immediate  injury, 
or  the  danger  is  such  as  to  be  reasonably  apprehended  by  him.^ 

Considered  with  reference  to  the  respective  functions  of  courts  and 
juries,  the  principles  above  laid  down  will  usually  involve  the  conse- 
quence that,  when  the  specific  evidence  submitted  only  goes  to  the 
extent  of  establishing  the  servant's  knowledge  of  the  defect,  the  ques- 
tion of  his  contributory  negligence  cannot  be  withdrawn  from  the 
jury.*  Especially  is  the  servant  entitled  to  the  benefitof  this  principle 


'  Mangum  v.  Bullion,  B.  &  G.  Min.  Go. 
(1897)   15  Utah,  534,  50  Pac.  834. 

"The  right  of  a  servant  to  recover  on 
account  of  the  master's  negligence  is  not 
afTected  by  notice  of  any  defects  other 
than  such  as  the  servant  ought,  in  the 
exercise  of  ordinary  prudence,  to  have 
foreseen  might  endanger  his  safety." 
Magee  v.  North  Pacific  Coast  1!.  Go. 
(1889)  78  Cal.  430,  21  Pac.  114  (brake- 
man  allowed  to  recover,  where  he  was 
injured  owing  to  the  fact  that  the  cow- 
catcher of  the  engine  was  defective  and 
failed  to  throw  aside  a  cow  which  had 
strayed  through  a  gap  in  the  fence,  the 
result  being  the  derailment  of  the 
train ) . 

"  See  cases  already  cited  in  this  sec- 
tion, and  also  the  following:  Inder- 
maur  v.  Dames  (1866)  L.  R.  1  C.  P. 
274,  35  L.  J.  C.  P.  N.  S.  184,  12  Jur.  N. 
S.  432,  14  L.  T.  N.  S.  484,  14  Week.  Rep. 
586,  1  Harr.  &  R.  243;  Goggin  v.  D.  M. 
Osborne  &  Go.  (1896)  115  Cal.  4.37,  47 
Pac.  248;  Eurelca  Go.  v.  Bass  (188S)  81 
Ala.  200,  60  Am.  Rep.  152,  8  So.  216; 
Le  Glair  v.  First  Div.  of  St.  Paul  &  P. 
It.  Co.  (1873)  20  Minn.  9,  Gil.  1;  Nor- 
folk £  W.  R.  Go.  V.  Ward  (1894)  90  Va. 
687.  24  L.  R.  A.  717,  19  S.  E.  849; 
Louisville  &  N.  R.  Go.  v.  Kelly  (1894) 
11  C.  C.  A.  260,  24  U.  S.  App.  103,  63 
Fed.  407  (negligence  is  question  for 
jury  where  knowledge  of  conditions  only 
is  indisputable — deadwoods  out  of  re- 
pair, holes  in  track,  or  incompetency  of 
fireman — ^brakeman  injured  while  coup- 
ling) ;  Parker  v.  South  Carolina  d  G.  R. 
Go.  (1896)  48  S.  C.  364,  26  S.  E.  669 
(derailment  caused  by  defective  engine 
and  track)  ;  Fordyce  v.  Edwards  (1895) 
60  Ark.  438,  30  S.  W.  758  (engine  de- 
railed by  collision  with  a  horse  in  con- 
sequence of  its  pilot  being  too  his:h)  ; 
Laning  v.  New  York  G.  R.  Go.  (1872) 
49  N.  Y.  521,  10  Am.  Rep.  417  (plaintiff 
knew  of  incompetency  of  foreman.  Here 
the  master's  agent  had  told  the  plain- 
tiff that,  if  the  forema,n  did  not  do  bet- 
ter, he  would  have  to  discharge  him — 


a  statement  amounting  to  a  conditional 
promise;  but  the  ruling  does  not  seem 
to  turn  upon  this  circumstance  entire- 
ly) ;  Mehan  v.  Syracuse,  B.  &  N.  Y.  R. 
Go.  (1878)  73  N.  Y.  585  (nonsuit  prop- 
erly denied  where  engineer  was  injured 
by  a  derailment,  he  knowing  merely 
that  the  track  was  somewhat  out  of  re- 
pair) ;  Kain  v.  Smith  (1882)  89  N.  Y. 
375  (1881)  25  Hun,  146  (jigger  used  in 
loading  cars  seen  to  be  defective)  ; 
Schwandner  v.  Birge  (1884)  33  Hun, 
186  (plaintiff  knew  that  the  means  of 
escape  from  fire  prescribed  by  statute 
were  not  provided.  Emphasis  was  laid 
here  on  the  distinction  between  applian- 
ces used  by  the  plaintiff  himself  and 
those  in  other  parts  of  the  establish- 
ment) ;  Eeavey  v.  Hudson  River  Water 
Power  &  Paper  Go.  (1890)  57  Hun,  339, 
10  N.  Y.  Supp.  585  (lad  fifteen  years  of 
age  continued  to  use,  for  the  purposij  of 
pushing  a  heavy  pipe,  a  pole  which,  to 
his  knowledge,  haxi  become  spongy  and 
soft  at  the  end,  the  consequence  being 
that  it  slipped,  and  he  was  precipitated 
into  a  vat  of  hot  fluid ;  error  to  rule 
that  plaintiff  must  have  known  pole  to  be 
unfit  for  use)  ;  Fox  v.  Le  Gonte  (1896) 
2  App.  Div.  61,  37  N.  Y.  Supp.  316  (neg- 
ligence of  plaintiff  question  for  jury 
where  he  denied  that  he  knew  that  the 
clicking  of  a  power  press  indicated  dan- 
ger, and  this  testimony  was  corroborat- 
ed by  other  witnesses,  who  stated  that 
they  did  not  consider  danger  to  be  a  nec- 
essary inference)  ;  Eungerford  v.  Chi- 
cago, M.  £  St.  P.  R.  Go.  (1890)  41 
Minn.  444,  43  N.  W.  324  (brakeman  in- 
jured by  the  "gooseneck"  of  an  engine, 
generally  used  for  passenger  trains,  but 
in  this  case  ordered  to  be  coupled  to  a 
freight  car, — circumstances  under  which 
it  would  be  extremely  apt  to  cause  in- 
jury to  the  person  doing  the  coupling, 
if  he  were  not  familiar  with  the  appli- 
ance) ;  Missouri  P.  R.  Go.  v.  Lehmherg 
(1889)  75  Tex.  61,  12  S.  W.  838  (charge 
directing  verdict  for  defendant,  if  there 
were   patent  defects,   held  properly  re- 
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where  the  defective  appliance  had  been  safely  used  by  himself  or  his 
fellow  servants  so  frequently  and  so  long  that  he  might  reasonably 


fused  where  the  servant  saw  that  a 
switch  engine  had  a  square  tank,  but 
did  not  know  the  danger  of  its  use)  ; 
St.  Louis  &  8.  F.  R.  Co.  v.  McCla-in 
(1891)  80  Tex.  85,  15  S.  W.  789  (ver- 
dict for  plaintiff  will  not  be  set  aside 
because  the  record  shows  that  he  knew 
of  the  defective  condition  of  the  appli- 
ance) ;  Oulf,  G.  &  8.  F.  B.  Co.  v.  Shear- 
er (1892)  1  Tex.  Civ.  App.  343,  21  S. 
W.  133  (instruction  that  knowledge  of 
defect  —  unballasted  track  —  rendered 
servant  chargeable  with  negligence  is 
properly  refused)  ;  Boioman  v.  Texas 
Bret'dng  Go.  (1897)  17  Tex.  Civ.  App. 
446,  43  S.  W.  808  (crack  in  singletree 
of  wagon)  ;  Pierson  v.  'New  York,  N.  H. 
&  H.  R.  Go.  (1900)  53  App.  Div.  363, 
65  N.  y.  Supp.  1039  (air  brakes  did  not 
woik  properly  owing  to  leak  in  steam 
pipe,  which  reduced  the  pressure  below 
the  requisite  degree)  ;  Brownfield  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1899)  107 
Iowa,  254,  77  N.  W.  1038  (fireman  re- 
mained on  defective  engine  to  complete 
run);  Davidson  v.  Cornell  (1892)  132 
N.  Y.  228,  30  N.  E.  573  (servant  knew 
of  master's  omission  to  provide  the 
usual  means  of  rendering  secure  the  sys- 
tem of  operations  adopted,  but  did  not 
know  the  natural  consequences  of  that 
omission)  ;  Foley  v.  California  Horse- 
shoe Go.  (1896)  115  Cal.  184,  47  Pac.  42 
( minor  of  fourteen  had  his  sleeve  caught 
in  a  cogwheel,  while  he  was  screwing  on 
a  misplaced  nut)  ;  Powers  v.  Standard 
Oil  Go.  (1898)  53  S.  C.  358,  31  S.  E. 
276  (rotten  plankway)  ;  Burns  v.  Mer- 
chants' &  Pkmters'  Oil  Co.  (1901;  Tex. 
Civ.  App.)  63  S.  W.  1061  (no  watch- 
man stationed  to  guard  servant  from 
moving  cars ) . 

The  mere  fact  that  a  miner  knew  that 
one  of  two  ore  cars  which  he  had  to 
operate  was  higher  than  the  others  in 
use  does  not  show  conclusively  that  he 
knew  it  to  be  dangerously  high  with  re- 
lation to  the  roof  of  an  entry  at  a  cer- 
tain point.  It  is  for  the  jury  to  say 
whether  he  was  negligent  in  continuing 
to  perform  duties  which  required  him  to 
ride  in  that  car  through  the  entry.  Ten- 
nessee Coal,  Iron  &  R.  Co.  v.  Currier 
(1901)  47  C.  C.  A.  161,  108  Fed.  19. 
Where  a  boy  of  fourteen  stumbled  over 
a  lump  of  coal  near  a  railway  track  in 
a  mine,  it  was  held  to  be  for  the  jury  to 
say  whether  he  appreciated  the  risk,  al- 
though he  knew  the  obstacle  was  thcie. 


Northern  Pacific  Goal  Go.  v.  Richmond 
(1893)  7  C.  C.  A.  485,  15  U.  S.  App. 
262,  58  Fed.  756.  It  has  been  held  that 
a  fireman  was  not  necessarily  negligent 
in  remaining  on  a  locomotive  the  air 
brake  of  which  was  so  defective  that 
the  train  could  not  be  stopped  within 
the  distance  danger  signals  could  be  dis- 
cerned, where  it  was  not  shown  that  this 
was  manifest  before  the  accident.  New 
Jersey  &  N.  Y.  R.  Co.  v.  Young  (1892) 
1  C.  C.  A.  428,  1  U.  S.  App.  96,  49  Fed. 
723.  Whether  or  not  a  freight  conduct- 
or was  negligent  in  running  a  train 
over  a,  road  known  to  him  to  be  defect- 
ive, with  an  inadequate  number  of 
brakemen,  is  for  the  jury,  upon  evidence 
that  a  number  of  cars  were  added  to  the 
train  under  the  orders  of  the  train  des- 
patoher,  against  the  conductor's  protest 
that  there  was  not  a  sufficient  number 
of  brakemen.  Meio  v.  Charleston  &  8. 
R.  Go.  (1898)  55  S.  C.  90,  32  S.  E.  828. 
A  brakeman  continuing  work  with 
knowledge  of  the  discontinuance  of 
night  inspection  of  defendant's  track 
does  not  assume  the  risk  of  an  accident 
caused  by  the  burning  of  a  bridge  over 
a  stream,  in  the  night.  Such  a  chinge 
of  system  does  not  necessarily  expose 
him  to  any  certain  danger.  Maydole  v. 
Denver  &  R.  G.  R.  Go.  (1900)  i5  Colo. 
App.  449,  62  Pac.  964. 

A  switchman's  knowledge  that  a 
switch  engine  is  operated  without  a  fire- 
man does  not  of  itself,  as  matter  of  law, 
preclude  recovery  for  injuries  resulting 
from  the  failure  of  the  engineer  to  see 
signals,  because  his  attention  was  di- 
verted by  the  performance  of  a  duty 
which  ordinarily  would  be  performed  by 
a  fireman.  Wright  v.  Southern  P.  Co. 
(1896)   14  Utah,  383,  46  Pac.  374. 

A  special  reason  assigned  for  holding 
that  an  employee  who  was  injured  by 
the  insufficiency  of  the  supports  used  to 
sustain  the  sides  and  roof  of  a  tunnel 
which  he  was  excavating  was  not  guil- 
ty of  negligence  in  continuing  the  work 
was  that  he  had  a  right  to  rely  on  the 
vigilance,  knowledge,  and  judgment  of 
the  superintendent,  and  to  act  on  the 
presumption  that  he  would  have  spoken, 
if  there  was  any  probability  of  a  cave 
in.  Kearney  Electric  Go.  v.  Laughlin 
(1895)  45  Neb.  390,  63  N.  W.  941. 

In  Gallagher  v.  Piper  (1864)  16  C. 
B.  N.  S.  669,  33  L.  J.  C.  P.  N.  S.  329, 
Willes,  J.,  approved  of  the  finding  of 
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suppose  that  its  use  could  be  continued  without  danger/  It  is  only 
in  a  very  clear  case  that  the  question  whether  the  servant  appreciated 
the  danger  as  well  as  the  defect  can  be  withdrawn  from  the  jury/ 

In  instructing  the  jury  it  is  proper  to  draw  their  attention  to  the 
rule  that  a  servant  is  not  necessarily  chargeable  with  contributory 
negligence  because  of  his  knowledge  of  the  conditions  which  gave  rise 
to  the  danger,  if  he  did  not,  in  fact,  know  of  the  danger.^  On  the 
other  hand,  an  instruction  ignoring  or  disregarding  the  element  of 
danger,  as  distinguished  from  the  knowledge  of  the  defect,  is  errone- 
ous.^" See,  however,  the  following  section,  where  cases  which  apply 
a  less  stringent  doctrine  are  mentioned. 

297.  Knowledge  of  defects, — when  sufficient  to  justify  inference  of 
negligence. —  The  doctrine  laid  down  in  the  preceding  section  has 
manifestly  arisen  out  of  the  necessity  of  providing  a  rule  adapted  for 
use  in  courts  in  which  the  practice  of  trial  by  jury  prevails.  Essen- 
tially it  amounts  to  nothing  more  than  this, — that  when  that  part  of 
the  evidence,  the  significance  of  which  is  unquestionable,  merely  goes 
to  the  extent  of  showing  that  the  abnoimal  conditions  which  caused 
the  injury  were  known  to  the  servant,  and  it  is  an  open  question 
whether  he  understood  the  risk  created  by  those  conditions,  it  is  for 

the  jury  that  a  laborer  was  not  negli-  (footboard,  known  to  be  defective,  had 
gent  in  continuing  to  work  after  com-  been  used  by  a  switchman  one  hundred 
plaining  to  his  foreman  that  the  mate-  times  a,  day  for  a,  week,  without  in- 
rials  furnished  for  a  scaffold  which  he  jury)  ;  Eawley  v.  'Northern  G.  R.  Go. 
was  erecting  were  deficient  in  quantity,  (1S80)  82  N.  Y.  370  (engine  run  with 
saying  that  "a  man  can  hardly,  under  ears  attached  over  a,  defective  road  was 
siich  circumstances,  be  considered  a,  vol-  overturned — other  engine  had  frequent- 
unteer."  ly  been  run  over  the  road  in  safety,  in 

"It  seems  to  be  the  true  doctrine  that  the  same  way  that  plaintiff  was  running 
perhaps     there     may    be     instances    in   his). 

which  the  knowledge  of  the  defects,  pes-  "  Louisville  &  N.  R.  Go.  v.  Kelly 
sessed  by  the  injured  party,  is  so  defi-  (1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
nite  that  he  must  be  deemed,  as  a  mat-  103,  63  Fed.  407;  Kain  v.  'Smith  (1882) 
ter  of  law,  to  have  taken  the  risk  on  89  N.  Y.  375  (1881)  25  Hun,  146. 
himself  of  injury  arising  therefrom,  but  ''  Knoxville  Iron  Go.  v.  Pace  (1898) 
that,  as  a  general  rule,  such  knowledge  101  Tenn.  476,  48  S.  W.  232.  See  also 
is  only  a  circumstance  to  be  submitted  §  298a,  note  2,  infra. 
to  the  jury  from  which  they  may  infer  '"  Lawless  v.  Connecticut  River  R.  Go. 
negligence."  ifcMahon  v.  Port  Henry  (1883)  136  Mass.  1;  Lasure  v.  Granite- 
Iron  Ore  Go.  (1881)  24  Hun,  48  (non-  ville  Mfg.  Go.  (1882)  18  S.  C.  275;  Oal- 
suit  held  erroneous,  where  plaintiff  veston,  E.  &  8.  A.  R.  Go.  v.  Parrish 
knew  that  a  blast  had  been  negligently  (1897;  Tex.  Civ.  App.)  40  S.  W.  191; 
prepared).  Bussey  v.   Charleston  &   W.   G.   R.   Go. 

See  also  cases  cited  in  §  298a,  note  4,  ( 1898 )  52  S.  C.  438,  30  S.  E.  477 ; 
and  §  301,  infra.  Southern  P.   Go.  v.   Yeargin    (1901)    48 

Many   of  the  cases   cited   in   chapter    C.  C.  A.  497,  109  Fed.  436;   Parker  v. 
XXI.,  post,  with  regard  to  the  effect  of   South  Carolina  &  G.  R.  Go.    (1897)    48 
the   servant's   inexperience   or   minority    S.  C.  364,  26  S.  E.  669. 
are  also  pertinent  in  this  connection.  See  also  note   6,  supra,  and   §   298a, 

'  Lyttle  V.   Chicago  &   W.   il.   R.   Co.    note  2,  infra. 
(1890)    84   Mich.    289,    47    N.   W.    571 
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the  jury  to  determine  whether  he  was  negligent  in  continuing  in  the 
employment.  On  general  principles,  it  is  plain  that,  where  there  can 
be  no  reasonable  doubt  that  a  person  in  the  servant's  position,  who 
knew  of  the  defect  in  question,  must  also  have  understood  the  result- 
ing risk,  it  may  be  ruled,  as  a  matter  of  law,  that,  for  the  purpose  of 
the  defense,  his  information  was  complete.-'  This  is  the  rationale  of 
those  decisions  in  which  a  knowledge  of  the  defect  alone  has  been 
held  sufficient  to  prevent  recovery.^  In  determining  whether  the 
case  is  one  in  which  the  verdict  of  a  jury  on  this  point  may 
be  directed  or  overridden,  the  material  question  is,  whether 
knowledge  of  the  defects  necessarily,  and  in  legal  contemplation,  car- 
ries with  it  knowledge  of  the  risk  or  danger,  or  whether  knowledge 
of  the  defects  can  possibly  Avarrant  any  other  conclusion  than 
that  the  risk  was  understood.^  If  the  conditions  are  such  as  to  re- 
quire an  affirmative  answer  to  that  question,  we  arrive  at  the 
same  point  in  the  deductive  process  as  that  which  is  contemplated  by 
the  rule  explained  in  the  next  section.  Whether  or  not  notice  of 
danger  in  the  continued  use  of  a  defective  appliance  can  be  imputed 
to  the  servant  will  depend  upon  the  character  of  that  appliance,  and 
upon  whether  it  was  in  so  obviously  a  dangerous  condition  as  to  convey 
notice  to  a  person  of  his  intelligence  of  the  danger  which  might  result 
to  him  in  consequence  of  his  continuing  to  use  it.*  As  a  matter  of 
ultimate  analysis,  therefore,  the  decisions  exemplifying  that  rule  and 
those  in  which  actions  have  been  held  not  maintainable  on  the  ground 

'■  That  an  appliance  may  be  so  grossly  the     court     stated     the     effect     of    the 

or    clearly    defective    that    the    servant  previous     decisions     in     Maryland     as 

must  have  known  of  the  risk  to  which  it  follows:     "If     the     machinery     or     ap- 

exposed  him  was  laid  down  in  Sims  v.  pliances    which    the    master    has    iuT- 

Lindsay  (1898)   122  N.  C.  678,  30  S.  E.  nished     contains     obvious     defects,     of 

19.     This  is  in  accordance  with  the  gen-  which  the  servant  knew,  or,  as  a.  rea- 

eral  principle   laid  down  by  Knowlton,  sonably    prudent    man,    he    might    have 

J.,  in  a  dissenting  opinion :     "The  dan-  known ;  or  if  he  continues  in  the  service 

ger  may  be  so  great  and  so  obvious  that,  after  he  has  discovered,  or  by  the  exer- 

in  any  possible  view  of  the  evidence,  the  cise  of  reasonable  care  might  have  dis- 

general  judgment  of  common  men  would  covered,  the  existence  of  such  defects, — 

at  once  condemn  hisi  conduct  in  continu-  he  cannot  recover  against  the  master  for 

ing    to    worlv,    as    careless."     Davis    v.  injuries   resulting    from    such    defective 

Forbes    (1898)    171  Mass.  548,  47  L.  R.  machinery.     In  other  words,  if  the  serv- 

A.  170,  51  N.  E.  20.  ant  has  been  wanting  in  such  reasonable 

-  That  the  rule  by  which  the  continu-  care  and  caution  as  would  have  prevent- 

ance  of  work  with  knowledge  of  defects  ed  the  happening  of  the  accident,  he  is 

implies  negligence  is  founded  on  the  pre-  guilty   of   contributory   negligence,    and 

sumption    that    a    servant    understands  the  master  is  thereby  absolved  from  re- 

the   dangers  arising  from  these  defects  aponsibilily  for  the  injury,  although  it 

was  expressly  noted  in  Galveston,  H.  &  was  occasioned  by  the  defect  of  the  ma- 

S.  A.  R.  Co.  V.  Parrish  ( 1897 ;  Tex.  Civ.  chinery   through   the   negligence   of   the 

App.)  40  S.  W.  191.  master  or  his  general  superintendent." 

^Michael   v.    Stanley    (1892)    75   Md.  Titts    v.    Florida    G.    &     P.     R.    Co. 

464,     23     Atl.     1094.      In     that     case  (1896)  98  Ga.  655,  27  S.  E.  189. 
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of  the  servajit's  knowledge  of  the  defect  merely  are  illustrations  of 
the  same  theory.  Knowledge  of  the  danger  is  not  denied  to  be  a 
necessary  element  of  the  defense.  It  is  merely  taken  for  granted  that 
knowledge  of  the  defect  must  have  carried  with  it  a  knowledge  of  the 
concomitant  danger.  Viewed  from  this  standpoint,  the  supposed  con- 
flict between  the  authorities,  which  has  troubled  some  judges,  entirely 
vanishes  so  far  as  it  is  a  matter  of  theory;  for  no  court,  not  even  those 
of  Missouri  and  of  the  states  which  have  followed  the  Missouri  de- 
cisions (see  §  301,  infra),  has  gone  to  the  length  of  declaring  that  it 
is  for  the  jury,  under  every  conceivable  state  of  the  evidence,  to  say 
whether  a  knowledge  of  the  danger  shall  be  inferred.  But  it  must  be 
confessed  that,  on  the  facts,  it  is  sometimes  extremely  difficult,  if  not 
impossible,  to  reconcile  the  cases  cited  below,  in  which  the  servant's 
action  failed  on  the  ground  of  contributory  negligence,  with  those 
cited  under  §  296,  supra.  In  many  instances  the  cit-cmnstances  are, 
for  practical  purposes,  identical,  and  in  at  least  one,  viz.^  where  the 
defect  under  review  was  the  unfitness  of  a  fellow  servant,  absolutely 
identical.^ 

'"Griffiths  V.  Gidlow  (1858)   3  Hurlst.  R.  Co.  v.  Worley   (1893)   92  Ga.  84,  18 

&  N.  648,  27  L.  J.  Exeh.  N.  S.  404   (de-  S.  E.  361   (knowledge  of  fellow  servant's 

fective  hook  caused  the   fall  of   a   tub  unfitness  appeared  from  plaintiflf's  own 

used   for  hoisting  water  from  a   pit)  ;  testimony)  ;     Nelson    v.   Central    K.   & 

Hough  V.  Texas  &  P.  R.  Co.   (1879)   100  Bkg.  Co.    (1891)    88  Ga.  225,  14  S.E. 

U.  S.  224,  25  L.  ed.  617   (defective  cow-  210   (plaintiff  nonsuited,  where  he  him- 

catcher)  ;    Reese   v.    Clark    (1892)     146  self  testified  that  a  brake  rod  was  brok- 

Pa.  465,  23  Atl.  246   (heavy  iron  plates  en)  ;  McGhee  v.  Bell   (1897)    19  Ky.  L. 

which  had  been  laid  against  a  wall  fell  Rep.   267,   39   S.  W.  823,  Reversing  on 

on  plaintiff);   Marean  v.  New  York  S.  rehearing    (1897)    38   S.  W.  702    (lever 

dc  W.   R.   Co.    (1895)    167   Pa.   220,   31  of  hand  oar  was  worm-eaten)  ;  Z/CWUTemce 

Atl.  562   (want  of  signal  flag  known  to  v.  Hagemeyer  d  Co.   (1892)   93  Ky.  591, 

plaintiff,    a   car   inspector)  ;    Marsh   v.  20  S.  W.  704   (defective  saw)  ;  Michael 

Chickering   (1886)    101  N.  Y.  396,  5  N.  v.  Stanley    (1892)    75  Md.  464,  23  Atl. 

E.  56  ( defective  ladder )  ;  Smithy.  Mem-  1094    (minor  of  eighteen  years  Injured 

phis  d  L.  R.  Co.  (1883)  18  Fed.  304  (in  by  circular  saw  in  which  two  teeth  were 

charge  to  jury)  ;  Dillon  v.  Union  P.  R.  wanting)  ;  Erdman  v.  Illinois  Steel  Co. 

Co.    (1874)    3  Dill.   319,  Fed.  Cas.  No.  (1897)  95  Wis.  6,  69  N.  W.  993 (cracked 

3,916    (engineer  injured  owing  to  want  saw)  ;   Baker  v.   Western  d  A.  R.   Co. 

of  signal  bell  in  cab  of  engine)  ;  Aito»<(i  (1882)    68    Ga.    699    (cleaver    used   for 

dc  C.  Air  Line  R.  Co.  v.  Ray   (1883)   70  cutting    iron   bars   threw    oS    a    sliver 

Ga.    674    (employee   who   had   to   light  when  struck  by  a  hammer)  ;  Western  & 

stove  knew  that  it  was  defective)  ;  For-  A.  R.  Go.  v.  Bishop   (1873)   50  Ga.  465 

ter  V.   Western  North  Carolina  R.   Co.  ( drawbar  on  locomotive  tender  was  dan- 

(1887)  97  N.  C.  66,  2  S.  E.  581   (plain-  gerously    short)  ;    McQueen   v.    Central 

tiff  held  not  to  be  entitled  to  recover  Branch  Union  P.  R.  Co.  (1883)  30  Kan. 

where  the  jury  had  returned  an  affirm-  689,  691,  1  Pac.  139   (plainly  visible  de- 

ative    answer    to     the     question:      Did  fects  in  wheels  of  hand  car  which  plain- 

the  servant  remain  in  the  service  with  tiff    had   an    opportunity   to    observe)  ; 

knowledge   of  the   incompetency  of  the  Jackson  v.  Kansas  City,  L.  &  8.  K.  R. 

fellow  servant  whose  negligence  caused  Co.    (1884)    31    Kan.    761,    3   Pac.    501 

the  injury)  ;   Galveston,  H.  &  S.  A.  R.  (plaintiff  knew  that  step  of  engine  was 

Co.  V.  Eckols   (1894)    7  Tex.  Civ.  App.  not  fit  for  use)  ;  Rush  v.  Missouri  P.  R. 

429,  26  S.  W.   1117    (plaintiff  knew  of  Co.    (1887)    36  Kan.   129,   12  Pac.   582 

coservant's  unfitness)  ;   Richmond  &  D.  (unblocked  guard  rail)  ;    Ooltz  v.  Mil- 
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There  is  good  authority  for  the  position  that  it  is  not  a  misdirection 
to  give  a  charge  to  the  effect  that,  if  the  injured  servant  had  continued 
work  with  a  knowledge  of  the  defective  conditions,  he  was  guilty  of 
contributory  negligence.®     But  there  is  manifestly  some  danger  that 


waukee,  L.  8.  £  W.  R.  Co.  (1890)  76 
Wis.  136,  44  N.  W.  752  ( iron  hook  plain- 
ly showed  a  flaw  on  the  outside.  Spe- 
cial finding  that  the  defect  could  have 
heen  observed  by  the  owner  of  the  hook 
or  parties  that  used  it  if  they  were  ex- 
ercising ordinary  care  in  using  or  taking 
care  of  it,  held  conclusively  to  negative 
the  right  to  recover)  ;  Anderson  v.  C.  N. 
Nelson  Lumler  Co.  (1896)  67  Minn.  79, 
69  N.  W.  630  (uncovered  machinery)  ; 
King  v.  Ford  River  Lumier  Co.  (1892) 
93  Mich.  172,  53  N.  W.  10  (same  facts)  ; 
Schroeder  v.  Michigan  Car  Go.  (1885) 
56  Mich.  132,  22  N.  W.  220  (same 
facts)  ;  Peterson  v.  Sherry  Lumber  Co. 
(1895)  90  Wis.  83,  93,  62  N.  W.  948 
(same  point)  ;  Nadcuu  v.  White  River 
Lumher  Co.  (1890)  76  Wis.  120,  43  N. 
W.  1135  (same  facts)  ;  Houston  d  T.  C. 

B.  Co.  V.  Myers  (1881)  55  Tex.  Ill 
(arguendo)  ;  Texas  &  P.  R.  Co.  v.  Brad- 
ford (1886)  66  Tex.  732,  59  Am.  Rep. 
739,  2  S.  W.  595  (no  proper  appliances 
furnished  for  curving  rails)  ;  Senior  v. 
Ward  (1859)  1  El.  &  El.  385,  5  Jur.  N. 
S.  172,  28  L.  J.  Q.  B.  N.  S.  139,  7 
Week.  Rep.  261  (habitual  violation  of 
rule  on  which  servant's  safety  depend- 
ed) ;  Alabama  O.  S.  R.  Co.  v.  Davis 
(1898)  119  Ala.  572,  24  So.  862  (de- 
railment caused  by  a  stub  switch  not 
matching  with  the  main  track)  ;  Lim- 
berg  v.  Glenwood  Lumber  Go.  (1900) 
127  Cal.  598,  49  L.  R.  A.  33,  60  Pac. 
176   (no  seat  on  a  wagon). 

A  brakeman  who  is  notified  by  a  rule 
of  the  company  that  he  will  sometimes 
have  to  couple  cars  which  have  lumber, 
etc.,  projecting  over  their  ends,  and  is 
required  to  observe  the  manner  in  which 
such  cars  are  loaded,  cannot,  even  if 
such  method  of  loading  ia  negligent,  re- 
cover for  injuries  received  in  coupling 
a  car  so  loaded,  for  he  is  negligent  in 
voluntarily  engaging  in  the  service  with 
knowledge  of  the  company's  nonperform- 
ance of  its  duty.    Brennan  v.  Michigan 

C.  R.  Co.  (1892)  93  Mich.  157,  53  N. 
W.  358.  An  employee  working  in  the 
vicinity  of  a  clay  bank  assumes  the  risk 
from  the  caving-in  of  the  bank  ^^'here 
he  knows  that  a  large  mass  has  already 
fallen  and  that  a  slide  is  imminent,  but 
believes  that  he  can  finish  the  work  at 
which  he  is  engaged  before  the  caving- 
in  occurs.     Baker  v.  Sutton   (1896)    U 


App.  Div.  271,  42  N.  Y.  Supp.  116.  The 
contributory  negligence  of  the  plaintiff, 
not  the  negligence  of  the  master,  is  the 
proximate  cause  of  the  injury,  where  a 
miner,  knowing  of  the  need  of  props, 
continues  working,  and  is  injured  by 
the  fall  of  the  roof.  Pittsburgh  <S>  W. 
Coal  Co.  V.  Estievenard  (1895)  53  Ohio 
St.  43,  40  N.  E.  725 ;  Victor  Coal  Co.  v. 
Muir  (1894)  20  Colo.  320,  26  L.  R.  A. 
435,  38  Pac.  378;  Oleson  v.  Maple  Grove 
Coal  &  Min.  Co.  (1901)  115  Iowa,  74, 
87  N.  W.  736. 

McKelvey  v.  Chesa/peake  <t  0.  R.  Co. 
(1891)  35  W.  Va.  500,  14  S.  E.  261, 
was  construed  in  Wood-ell  v.  West  Vir- 
ginia Improv.  Co.  (1893)  38  W.  Va.  23, 
17  S.  E.  386,  as  a  ruling  that  an  engi- 
neer's knowledge  that  some  stay  bolts 
in  a  locomotive  boiler  were  broken  ren- 
dered him  chargeable  with  negligence  in 
going  on  working.  But  the  actual  de- 
cision was  that  his  negligence  wasi  for 
the  jury,  as  a  promise  to  repair  had  been 
given. 

Where  a  servant  "knowingly"  used 
defective  machinery,  he  cannot  recover 
damages  for  injuries  resulting  there- 
from. Johnson  v.  Western  &  A.  R.  Co. 
(1875)  55  Ga.  133  (words  of  headnote 
written  by  the  court ) . 

An  allegation  that  the  delinquent  co- 
servant  had  "a  propensity  to  start  ma- 
chines after  they  were  stopped,"  and 
that  "this  was  known  to  the  officers  of 
the  defendant  corporation,  and  they  re- 
tained him  in  its  employ,"  will  not  au- 
thorize a  recovery,  where  the  plaintiff 
also  alleges  that  he  had  a  knowledge  of 
this  propensity.  Smith  v.  Sibley  Mfg. 
Co.   (1890)   85  Ga.  333,  11  S.  E.  616. 

See  also  §  298a,  note  5,  infra. 

'  It  has  been  held  proper  to  instruct 
a  jury  that  a  railroad  company  cannot 
be  held  liable  for  an  injury  to  a  switch- 
man caused  by  the  fact  that  the  engine 
used  by  the  crew  leaked  steam  so  that 
it  prevented  the  engineer  from  seeing  a 
signal  to  stop,  where  the  engine  was  in 
good  condition  when  it  was  taken  out  by 
the  crew,  but  became  defective  while 
they  were  using  it,  and  they  continued 
its  use  without  objection.  Hunt  v. 
Ka.ne  (1900)  40  C.  C.  A.  372,  100  Fed. 
256.  In  Ford  v.  Fitchburg  R.  Co.  ( 1872 ) 
110  Mass.  240,  14  Am.  Rep.  598,  the 
QQurt  sustained  the  refusal  of  the  trial 
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such  an  instruction  may  mislead  the  jury  to  the  prejudice  of  the  serv- 
ant, and  the  better  practice  is,  therefore,  that  which  is  indicated  by 
the  cases  cited  at  the  end  of  the  last  section. 

The  phrase  "knowledge  of  the  risk,"  which  is  customarily  employed 
in  statements  of  the  principle  applied  in  the  cases  cited  under  this 
section,  is  somewhat  ambiguous  in  meaning.  By  one  court  it  is  inter- 
preted as  implying  that  the  action  is  not  barred  by  the  servant's 
knowledge  of  a  defect,  unless  the  circumstances  were  such  as  "neces- 
sarily and  inevitably  to  expose  him  to  danger."^  But  it  is  man- 
ifest that  many  of  the  decisions  collected  in  note  4,  supra,  can- 
not be  brought  within  the  purview  of  any  such  stringent 
principle.  They  rather  proceed  upon  the  theory  suggested  in  other 
cases,  that  negligence  is  properly  inferred  wherever  injury  may 
"reasonably  be  apprehended."*     The  probability  or  improbability  of 

judge  to  charge  tne  jury  to  the  effect  machine,  the  risks  incident  to  the  busi- 
that  the  plaintiff  could  not  recover  if  ness  done  with  the  defective  implement 
he  knevr,  or  had  reasonable  cause  to  be-  or  machine ;  but  there  is  nothing  in  the 
lieve,  that  the  engine  which  exploded  opinion  to  indicate  that  the  engineer 
was  defective,  and  approved  the  follow-  must  have  had  knowledge  of  the  danger 
ing  instruction,  as  given :  "If  the  plain-  of  an  explosion  otherwise  than  as  he 
tiff  ran  the  engine  when  it  was  not  in  may  have  been  affected  with  knowledge 
good  working  order,  knowing  it  to  be  or  notice,  by  the  defect  itself,  that  such 
such;  and  the  particulars  in  which  it  an  event  might  occur.  Texas  <£•  P.  R. 
was  not  in  gooa  working  order  were  Co.  \.  Bradford  (1886)  60  Tex.  732,  735, 
signs  of  a  defective  condition  in  the  59  Am.  Rep.  739,  2  S.  W.  595. 
boiler,  causing  an  explosion  by  which  ''Snow  v.  Housatonic  R.  Co.  (1864) 
the  plaintiff  was  injured;  and  a  compe-  8  Allen,  441,  85  Am.  Dec.  720  (plain- 
tent  engineer  ought  to  have  known  that  tiff's  foot  caught  in  a  hole  in  a  plank 
such  particulars  were  signs  of  such  de-  crossing).  Compare  Waldhier  v.  Hmi- 
feetive  condition;  and  the  plaintiff  held  nihal  &  St.  J.  K.  Co.  (1885)  87  Mo.  37, 
himself  out  as  such  a  competent  engi-  where  the  servant  was  allowed  to  main- 
neer  when  he  entered  into  the  employ-  tain  his  action  on  the  ground  that  the 
ment  of  the  defendants  as  an  engineer,  defect  was  not  such  as  to  render  the 
— he  cannot  recover."  If  we  compare  place  of  work  "necessarily  dangerous." 
the  language  of  the  instructions  thus  "Eureka  Co.  v.  Bass  (1886)  81  Ala. 
rejected  and  adopted,  it  will  be  apparent  200,  60  Am.  Rep.  152,  8  So.  216.  "Wheth- 
that  this  Massachusetts  case  is  not  an  er  continuing  in  the  service  after  dis- 
atithority  for  the  unqualified  proposi-  covering  the  defect  constitutes  contribu- 
tion in  support  of  which  it  is  sometimes  tory  negligence  depends  in  a  great  meas- 
cited,  i')s.,  that  to  defeat  the  action  of  ure  upon  its  nature  and  extent.  Un- 
the  servant  it  must  be  proved,  not  only  questionably,  when  the  danger  is  so  ap- 
that  he  knew  of  the  defects  from  which  parent  that  injury  appears  to  be  inevi- 
the  injury  resulted,  but  t>iat  he  must  table,  the  employee  is  not  justified  in 
also  have  known  of  the  danger.  Com-  continuing  in  the  service.  No  man  is 
menting  upon  the  case,  the  supreme  bound  to  subject  himself  to  certain  and 
court  of  Texas  has  made  the  following  inevitable  injury,  endangering  life  in 
remarks:  This  opinion  we  understand  rendering  service  to  another.  Continu- 
only  to  declare  that  knowledge  of  a  de-  ance  in  service  under  such  circumstances 
feet  which  in  the  ordinary  course  of  would  be  reckless,  and,  if  death  ensued, 
events,  under  the  operation  of  well-  suicidal.  But  that  the  injury  should 
known  laws  governing  matter,  may  re-  appear  to  be  unavoidable  is  not  requi- 
sult  in  injury,  will  cast  upon  the  per-  sfte.  When  injury  is  imminent,  when 
son  who,  with  knowledge  of  such,  con-  the  appearance  of  injury  is  of  a  degree 
tinues  to  use  the  defective  implement  or  greater   than   that  which   produces   the 
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encountering  the  particular  risk  of  which  the  sen^ant  had  knowledge 
at  the  time  when  the  injiiry  was  received  ninj  also,  as  it  would  seem, 
be  taken  into  account.®  In  other  words,  whenever  the  servant  sees,  or 
ought  to  see,  that  the  probable  consequence  of  his  remaining  in  an 
environment  which  the  master's  breach  of  diity  has  made  more  than 
usually  dangerous  will  be  some  personal  injury,  the  possibility  of  dis- 
aster is  suiSciently  serious  to  require  him,  as  a  prudent  man,  to  dis- 
continue work. 

It  should  be  observed  that,  under  the  evidence  as  sometimes  pre- 
sented, the  failure  of  the  servant  to  obtain  the  knowledge  which, 
according  to  the  decisions  thus  far  cited,  is  suiScient  to  charge  him 
with  negligence  in  continuing  to  work,  may  be  treated  as  in  itself  a 
culpable  omission,  operating  as  an  efficient  cause  of  the  injury, — as, 
where  he  failed  to  make  an  examination  of  the  defective  appliance  ;^° 
or  did  not  notice  a  defect  which  was  obvious.-'-'  See,  generally,  chap- 
ter XXI.,  post. 

298.  Neg-ligence  inferred,  as  matter  of  law,  where  knowledge  both  of 
defects  and  consequent  risks  is  shown. —  The  ultimate  proposition 
which,  as  already  stated,  is  implied  in  the  decisions  mentioned  under 
the  preceding  section  is  that,  in  the  absence  of  some  special  element 
Avliich  suggests  a  sufficient  excuse  for  his  conduct,  a  servant  is  charge- 
able, as  a  matter  of  law,  with  contributory  negligence  if  he  goes  on 
working  after  he  has  ascertained  that  an  extraordinary  risk,  creating 

impression  that  injury  may  result,  Justice  La-wson,  in  denying  the  sound- 
when  it  leaves  no  room  for  reasonable  ness  of  the  doctrine  -which  -would  make 
doubt — continuing  in  the  service  after  continuance  in  employment  with  knowl- 
knowledge  of  the  defect  causing  the  in-  edge  of  the  incompetency  of  a  fellow 
jury,  and  its  nature  and  extent,  must  servant  contributory  negligence,  laid 
be  regarded  as  contributory  negligence."  stress  upon  the  fact  that  although  a 
Highland  Ave.  d  B.  R.  Co.  v.  Walters  locomotive  engineer  (the  plaintiff) 
(1890)   91  Ala.  442,  8  So.  357.  might  know  that  there  was  one  incom- 

On  the  ground  that  the  danger  in  petent  engineer  in  the  service  of  the  com- 
question  was  not  so  obvious  and  immi-  raon  employer,  he  could  not  know  that, 
nent  that  it  necessarily  informed  the  when  he  was  proceeding  on  the  journey 
servant  of  the  risk  which  he  encoun-  during  which  the  injury  was  inflicted, 
tared,  his  contributory  negligence  was  he  was  to  encounter  that  particular  in- 
held  -to  be  for  the  jury,  where  a  pole  be-   competent  engineer. 

longing  to  his  employer,  a  telephone  "  Senior  v.  Ward  ( 1859 )  1  El.  &  El. 
company,  fell  with  him  after  he  had  dis-  385,  28  L.  J.  Q.  B.  N.  S.  139,  5  Jur.  N. 
connected  the  last  of  the  wires  attached  S.  172,  7  Week.  Rep.  261  (plaintiff's 
to  it,  the  evidence  being  that,  although  intestate  and  his  colaborers  had  been 
the  pole  had  been  condemned  and  warned  to  examine  the  rope  of  a  hoist- 
marked  for  removal,  there  was  nothing  ing  cage  before  descending  into  a  mine, 
to  show  that  it  would  not  support  his  and  had  not  done  so ) . 
weight.  Southern  Bell  Teleph.' &  Teleg.  ^^  Bejnisch  v.  Roberts  (1891)  143  Pa. 
Co.  V.  Clements  (1900)  98  Va.  1,  34  S.  1,  21  Atl.  998  (holes  in  which  were  the 
E.  951.  pins  -which  confined  the  load  on  a  bug- 

'  See  Hoey  v.  Dublin  d  D.   Junction   gy,   so   worn   that   the   pins   would   not 
R.  Co.  (1870)  Ir.  Rep.  5  C.  L.  206,  where   stay  in,  and  the  load  fell  off). 
Vol.  I.  M.  &  S.— 46. 
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an  ever  present  possibility  of  injury,  has  been  superadded  to  the  inci- 
dents of  his  employment.-' 

The  knowledge  which  this  doctrine  contemplates  is  the  complete 
appreciation  which,  as  is  shown  elsewhere  (§  271,  ante),  must  also  be 
established  before  the  master  can  protect  himself  by  the  defense  that 
the  risk  was  assumed.    The  servant's  continuance  of  work  with  a  mere 


'  The  following  cases  apply  or  recog- 
nize this  principle:  Stuart  v.  Evans 
(1883)  49  L.  T.  N.  S.  138,  31  Week. 
Rep.  706,  per  Cave,  J. ;  The  Hei  apis 
(1892)  2  0.  C.  A.  102,  8  U.  S.  App.  49, 
.il  Fed.  91  (stevedore  used  an  unsafe 
steam  winch,  with  knowledge  of  the 
danger  and  risk).  Reversing  (1891)  49 
Fed.  ,393.  The  Max  Morris  (1890)  137 
U.  S.  1,  sub  nom.  The  Max  Morris  v. 
Gurry,  34  L.  ed.  586,  11  Sup.  Ct.  Rep. 
29  (holding  that  contributory  negli- 
gence does  not  wholly  deprive  the  serv- 
ant of  his  right  to  damages,  a  point  not 
touched  upon  by  the  majority  of  the 
court  of  appeals,  but  made  the  founda- 
tion of  a  dissent  by  Goff,  J.)  ;  BarhdoU 
v.  Pennsylvania  R.  Co.  (1888)  21  W.  N. 
C.  281,  13  Atl.  82  (brakeman  killed  in 
coupling  broken  car)  ;  Tenrinty  v.  Bos- 
ton Alfg.  Go.  (1898)  170  Mass.  323,  49 
N.  E.  654  (defective  saw)  ;  Mehan  v. 
Syracuse,  B.  &  W.  Y.  R.  Co.  (1878)  73 
N.  Y.  585  (defective  track;  conceded 
that  engineer  could  not  recover  if  he 
knew  that  it  was  so  badly  out  of  repair 
that  it  was  dangerous  to  run  over  it)  ; 
Jones  V.  Roach  (1876)  9  Jones  &  S. 
248 ;  Crutchfield  v.  Richmond  &  D.  R. 
Go.  (1878)  78  N.  C.  300  (held  error  to 
refuse  to  charge  the  jury  that  "if  they 
believed  that  plaintiff  [a  brakeman] 
knew,  or  had  reasonable  grounds  for  be- 
lieving, that  the  engine  used  by  defend- 
ant prior  to  the  time  of  the  injury  com- 
plained of  was  not  controllable  by  the 
engineer,  and  that  the  roadbed  was  in  a 
dangerous  condition,  and  the  plaintifi' 
was  injured  thereby,  then  the  plaintiff 
was  guilty  of  contributory  negli- 
gence") ;  Nelling  v.  Industrial  Mfg.  Co. 
(1886)  78  Ga.  260  (court  refused  to  set 
aside  a  verdict  for  the  defendant,  being 
of  the  opinion  that  the  jui-y  were  not 
misled  by  an  instruction  which  an- 
nounced in  substance  that  if  the  serv- 
ant is  aware  of  the  dangerous  charac- 
ter of  a  particular  tool  or  instrument, 
or  may,  by  the  exercise  of  ordinary 
care,  be  apprised  of  it,  and  continues 
nevertheless  to  use  it,  he  cannot  have 
redress  for  any  damage  he  sustains  by 
its  use);   Pollich  v.  Sellers    (1890)    42 


La.  Ann.  623,  7  So.  786  (held  negligence 
to  trust  one's  weight,  at  a  height  of  70 
feet  above  the  ground,  supported  by 
guys  extending  under  the  trusses  of  a 
building  in  process  of  demolition,  such 
trusses  being  known  to  be  in  such  a 
condition  that  they  were  liable  to  fall 
at  any  moment)  ;  Eureka  Co.  v.  Bass 
(1886)  81  Ala.  200,  60  Am.  Rep.  152,  8 
So.  216  (defective  fuse,  known  to  be 
dangerous)  ;  Pleasants  v.  Raleigh  d  A. 
Air-Line  R.  Co.  (1886)  95  N.  C.  195 
(section  master  used  dump  car  which 
he  knew  to  be  out  of  order  and  in  a 
dangerous  condition)  ;  Reese  v.  Wheel- 
ing &  E.  O.  R.  Go.  (1896)  42  W.  Va. 
333,  26  S.  E.  204  (laborer,  in  spite  of  the 
repeated  warnings  of  his  foreman,  trav- 
eled on  a  truck  in  a  construction  train 
pushed  ahead  of  the  engine,  and  was  in- 
jured by  a  derailment)  ;  Ballou  v.  Chi- 
cago, M.  &  St.  P.  R.  Go.  (1882)  54  Wis. 
280,  41  Am.  Rep.  31,  11  N.  W.  559; 
Brossman  v.  Lehigh  Valley  R.  Co.  (1886) 
113  Pa.  490,  57  Am.  Rep.  479,  6  Atl. 
226;  Bemisch  v.  Roberts  (1891)  143  Pa, 
1,  21  Atl.  998 ;  Bough  v.  Texas  &  P.  R. 
Co.  (1879)  100  U.  S.  213,  25  L.  ed.  612 
( defective    cow-catcher ) . 

See  also  Illinois  cases  cited  under  the 
next  section. 

In  Darcey  v.  Farmers'  Lumber  Co. 
(1894)  87  Wis.  245,  58  N.  W.  382,  the 
jury  returned  an  affirmative  answer  to 
the  following  interrogatory:  "Were  the 
dangers  and  ri^iks  to  the  plaintiff,  by 
reason  of  the  uncovered  condition  of  the 
saw,  such  as  would  be  apparent  to  a 
person  using  ordinary  care  and  obser- 
vation, and  having  the  knowledge  and 
experience  in  sawmills  which  the  plain- 
till  then  had?"  'Xhey  also  found  that 
there  was  no  want  of  ordinary  care  on 
the  part  of  the  plaintiff  which  contrib- 
uted to  cause  the  injury  sustained  by 
him.  As  the  only  ground  on  which  con- 
tributory negligence  was  imputed  to  the 
plaintiff  was  that  he  remained  in  the 
service  with  knowledge  of  the  risk,  the 
second  finding  was  held  to  be  equivalent 
to  an  affirmation  that  he  did  not  so  re- 
main with  that  knowledge,  and  to  he 
therefore  inconsistent  with  the  first  one. 
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apprehension  of  possible  danger  is  not  such,  negligence  as  will  bar  his 
action.^ 

The  effect  of  this  doctrine  in  relation  to  practical  litigation  is,  it 
"will  be  obsen^ed,  practically  to  make  it  a  matter  of  indifference,  so 
far  as  the  servant's  rights  are  concerned,  -whether  the  master  relies 
on  the  defense  of  assumption  of  risks  or  contributory  negligence.  In 
either  case  the  functions  of  the  jury  cease  when  it  is  determined  that 
both  the  defects  aaid  the  resulting  risks  were  known  to  the  servant.^ 

298a.  Illinois  doctrine. —  The  general  principle  which  is  declared 
to  be  firmly  established  in  Illinois  is  that,  "if  a  person,  knowing  the 
hazards  of  his  employment  as  the  business  is  conducted,  voluntarily 
continues  therein,  without  any  promise  of  the  master  to  do  any  act 
to  render  the  same  less  hazardous,  the  master  will  not  be  liable  for 
any  injury  he  may  sustain  therein,  unless,  indeed,  it  may  be  caused 
by  the  wilful  act  of  the  master."^  Owing  to  the  perplexing  manner 
in  which  the  defenses  of  assumption  of  risks  and  contributory  negli- 
gence have  been  confounded  (see  §  309,  infra,),  it  is  impossible  to 
say  precisely  how  far  the  true  doctrine  of  assumption  of  risks,  as  a 
defense  based  on  an  implied  contract,  is  really  accepted  by  the  courts 
of  this  state.  But  if  the  explicit  language  used  in  the  section  just 
mentioned^  is  to  be  taken  as  an  indication  of  the  doctrinal  position 
actually  adopted,  the  latter  defense  is  the  one  which  may  normally 
be  supposed  to  be  raised  in  any  case  which  turns  upon  the  evidential 
significance  of  the  servant's  acceptance  or  continuation  of  work  after 
he  had  ascertained  that  the  employment  involved  an  extraordinary 
risk.  It  has  been  deemed  permissible,  therefore,  in  spite  of  the  ambi- 
guity of  the  language  used  in  some  of  the  decisions  cited  below,  to 
collect  them  under  the  present  chapter,  as  being,  properly  speaking, 
illustrations  of  the  same  doctrine  as  that  applied  in  the  last  section.^ 

^  Dumas  v.  Stone   (1893)    65  Vt.  442,  in  continuing  to  use  it.    Unless  the  evi- 

25  Atl.  1097    (mason  injured  by  break-  dence   is  clear   that  he   understood   the 

ing  of  wire  rope  some  of  the  strands  of  danger  to  be  imminent  or  very  great,  it 

which  had  become  rusty,  and  had  been  is  for  the  jury  to  say  whether  he  acted 

repaired   after   breakage)  ;    Chicago,   W.  with  reasonable  prudence  and  discretion 

&  Y.  Coal  Co.  V.  Peterson  ( 1890 )  39  111.  in  venturing  to  run  his  engine  over  the 

App.    114    (request   of   minor   for   more  road.     Baialey   v.    Northern   G.   B.    Go. 

props  showed  apprehension  of  danger);  (1880)    82  N.  Y.  370. 

Erslew  v.  Neio  Orleans  &  N.  E.  R.  Co.  'The  Serapis  (1891)  49  Fed.  393,  395. 

(1896)    49    La.  Ann.     86,21     So.     153  ^  See  also  Stafford  v.  Chicago,  B.  d  Q. 

(brakeman  killed  by  guy  wire  of  street-  B.  Co.   (1885)    114  111.  244,  2  N.  E.  185. 

car  company;   presumption  of  servant's  -See  also  §  299,  notes  4,  6,  infra. 

fault  ought  not  to   rest  on  vague   sur-  '  Stafford  v.  Chicago,  B.  &  Q.  R.  Co. 

mises   of     the     possibility   of     danger).  (1885)    114  111.  244,  2  N.  E.   185    (fel- 

That  an  engineer  knows  that  a  road  is  low  servant  known  to  be  incompetent)  ; 

so  far  out  of  repair  that  he  incurs  some  Pennsylvania   Co.   v.   Lynch    (1878)    90 

danger  in  running  his  engine  over  it  is  111.  333   (plaintiff  knew  of  the  unsafety 

not  conclusive  proof  that  he  is  negligent  of   a  platform   which   he   was  using   to 


724                                        MASTJiR  AND  SERVANT.  [chap,  xviii. 

As  in  other  states,  it  is  recognized  that  the  servant' si  action  is  not 
barred  unless  he  not  only  knows  of  the  defective  conditions,  but  also 
understands  the  danger  created  by  them.*  But,  as  in  other  states,  this 
limitation  is  of  no  practical  importance  in  cases  Avhere  servants  cannot 
reasonably  be  supposed  to  possess  the  former  kind  of  knowledge  with- 
out possessing  tlie  latter  also.® 

299.  Eationale  of  the  servant's  inability  to  recover,  on  the  ground  of 
negligence  in  continuing  work. — In  one  case  the  servant's  inability  to 

recover  where  he  continues  work  with  knowledge  of  a  defect  is  put 

transfer  freight  from  one  car  to  anoth-  was  operated  was  worn,  and  the  knife 
er)  ;  United  States  Rolling  Stock  Co.  fell  without  warning)  ;  Chicago  d  G.  T. 
V.  Wilder  (1886)  116  111.  100,  5  N.  E.  li.  Co.  v.  Kinnare  (1898)  76  111.  App. 
92  (fellow  servant  known  to  be  ineom-  394  (instruction  approved  which  stated 
petent,  so  that  plaintiff's  position  was  the  necessity  of  proving  a  knowledge  of 
extra  hazardous)  ;  Illinois  Steel  Co.  v.  the  danger,  as  well  as  the  defect)  ;  Chi- 
Schymanowski  (1896)  162  111.  459,  44  cago  &  A.  R.  Co.  v.  Merriman  (1899) 
N.  E.  876  (speaks  of  defects  augment-  86  111.  App.  454  (similar  ruling)  ;  lin- 
ing the  danger  of  the  service)  ;  Coal  ion  Show  Case  Co.  v.  Blindauer  (1898) 
Run  Coal  Co.  v.  Jones  (1889)  127  111.  175  111.  325,  51  N.  E.  709,  Affirming 
379,  8  N.  E.  865,  20  N.  E.  89  (gas  in  (1898)  75  111.  App.  358  (instruction 
mine  exploded — known  to  have  been  ac-  enoneous  which  declared  the  action  not 
cumulating  in  dangerous  quantities)  ;  to  be  maintainable  if  the  servant  knew 
Chicago  &  A.  B.  Go.  v.  Munroe  (1877)  of  the  defect)  ;  Batchelor  v.  Union  Stock 
85  111.  25  (switchman  worked  several  Yard  &  Transit  Co.  (1900)  88  111.  App. 
years  knowing  that  a  drawbar  was  some-  395  (similar  ruling), 
what  dangerous  owing  to  the  want  of  a  "  The  following  eases  fall  under  this 
thimble  in  a  bumper  to  keep  the  coup-  category:  Morris  v.  Oleason  (1879)  4 
ling  link  from  running  back)  ;  St.  Louis  111.  App.  395;  Chicago,  R.  I.  S:  P.  R.  Go. 
&  S.  E.  R.  Co.  V.  Britz  (1874)  72  111.  v.  Clark  (1882)  11  111.  App.  104  (plat- 
256  (defective  brakes)  ;  Glass  v.  Chi-  form  near  track)  ;  Chicago  £  T.  R.  Go. 
oago,  R.  I.  &  P.  R.  Go.  (1893)  41  111.  v.  Simmons  (1882)  11  111.  App.  147, 
App.  87  (plaintiff  injured  by  slipping  Affirmed  in  (1884)  110  111.  340  (danger 
on  bolt-head  projecting  from  footljoard  that  the  upper  portion  of  a  bank  may 
of  engine  which  he  was  attempting  to  fall  when  the  lower  part  is  excavated 
board);  Eelbig  v.  Slaughter  (1900)  95  held  to  be  obvious);  Illinois  G.  R. 
111.  App.  623  ( finding  that  servant  knew  Co.  v.  Jones  (1882)  11  111.  App.  324 
of  unsafety  held  inconsistent  with  gen-  (defective  coupling)  ;  Wabash,  St.  L.  & 
eral  verdict  for  plaintiff);  Fraser  v.  P.  R.  Co.  v.  Thompson  (1884)  15  111. 
Schroeder  (1896)  163  111.  459,  45  N.  E.  App.  117  (tumbling  rod  of  pumping  ap- 
288;  East  St.  Louis  Packing  &  Provision  paratus  not  boxed)  ;  Chicago,  B.  &  Q.  R. 
Co.  V.  McElroy   (1888)  29  111.  App.  504.  Go.  v.  Montgomery   (1884)    15  111.  App. 

It  is  error  to  charge  that  a  servant,  205  (peculiarly  hazardous  form  of  coup- 

although  he  has  full  knowledge  of  a  dan-  ling;    Evans   v.    Ghessmond    (1890)    38 

gerous  defect,  may  recover  if  he  uses  or-  111.  App.  615  (rock  in  the  roof  of  a  drift 

dinary  care  to  avoid  injury  from  such  of  a  mine  in  such  a  condition  as  to  be  lia- 

defeet;   at  all  events  where  he  has  not  ble  to  fall  at  any  moment)  ;  Peoria,  D.& 

reported  the  defect,  or  objected  to  the  E.  R.  Go.  v.  Puckett  (1893)  52  111.  App. 

maintenance  of  the  dangerous  condition,  223   (brakeman  injured  by  a  hole  in  the 

or   received   a   promise  that   it  will   be  track)  ;    Illinois   G.   R.    Go.   v.   Swisher 

remedied.     Chicago,  R.  I.  d  P.  R.   Go.  (1893)    53   111.   App.   411    (fireman  in- 

V.  Clark   (1882)   11  111.  App.  104.  jured  by  a,  collision  due  to  the  want  of 

*  Swift  &   Co.  V.   O'Neill    (1900)    187  a  lamp  on  a  rotary  switch);   Legnard 

111.  337,  58  N.  E.  416,  Affirming  (1900)  v.  Lage  (1894)   57  111.  App.  223   (plain- 

88  111.  App.  162   (insufficient  light  in  a  tiff'   injured   by  the   fall   of   a  bank  of 

place   where    heavy    trucks    were    being  earth,  the  condition  of  which  was  visi- 

pushed  to  and  fro)  ;   Howe  v.   Medaris  ble)  ;     Webster    Mfg.    Go.    v.    Schmidt 

(1898)    82   111.  App.   515    (lever  which  (1897)     77    111.    App.    49    (incompetent 

Cgntrolled  power  by  which  paper  cutter  coservant) , 
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upon  the  ground  that  his  doing  so  is  a  fact  which,  of  itself,  shows 
that  there  was  no  negligence  on  the  master's  part.  The  consequences 
of  this  doctrine  are,  it  Avill  be  noticed,  similar  to  those  which  are  en- 
tailed by  the  one  already  developed  in  an  earlier  part  of  this  treatise 
(chapter  vii.,  post),  with  reference  more  especially  to  the  doctrine 
of  an  assumption  of  risks.-'  But  the  more  common  theory  is  that, 
whatever  may  be  the  period  of  service  to  which  the  servant's  contract 
binds  him,  the  master's  failure  to  perform  his  obligationsi  entitles  the 
servant  to  abandon  his  employment  if  he  see  fit ;  and  that,  inasmuch 
as  he  has  this  right,  his  conduct  in  remaining  at  work  after  he  acquires 
knowledge  of  an  abnormal  hazard  m\ist  amount,  in  the  absence  of 
some  special  countervailing  circumstance,  to  that  species  of  negligence 
which  consists  in  the  deliberate  exposxire  of  oneself  to  unnecessary 
perils.^  The  servant's  freedom  of  action  is,  of  course,  an  especially 
decisive  consideration,  where  his  employment  is  for  no  definite  period 
of  time.*  The  situation  which  thus  supervenes  upon  the  servant's 
failing  to  exercise  his  option  to  leave  the  employment  is  that  the 
master,  in  permitting  his  machinery  to  be  more  than  ordinarily  dan- 
gerous, is  guilty  of  negligence,  while  the  servant,  by  remaining  with 

*  "If  the  servant,  acting  as  a  prudent  gence  (ed.  1888)  §  215,  they  undertook 
man  would  ordinarily  act,  would  under-  to  sustain  the  doctrine  discussed  in 
take  to  do  the  work  with  knowledge  of  §  298a,  supra,  by  vouching  in  aid  a  sup- 
the  defect,  this  very  test  relieves  the  posed  general  principle  that  "a  party 
master  from  liability,  for  the  obliga-  to  any  other  contract  having  mutual 
lions  and  duties  of  master  and  servant  obligations  is  allowed  to  perform  fully 
are  correlative;  each  is  held  to  that  de-  his  part,  notwithstanding  the  failure  of 
gree  of  care  in  reference  to  all  matters  the  otlier  party  to  fulfil  a  condition 
affecting  the  safety  of  the  servant  while  precedent,  without  necessarily  waiving 
in  the  master's  employment  which  men  his  right  to  insist  upon  performance  of 
of  ordinary  prudence  would  or  ought  such  condition  at  a  later  period."  (This 
to  exercise  under  the  same  circumstan-  passage  was  cited  with  approval  in 
ces.  If  the  servant,  with  a.  knowledge  Thorpe  v.  Missouri  P.  R.  Co.  (1880)  89 
of  the  defect,  as  a  prudent  man  may  Mo.  650,  58  Am.  Rep.  120,  2  S.  W.  3, 
undertake  the  work,  can  it  be  said  that  but  has  been  excised  in  the  last  edition 
the  master  has  not  exercised  that  de-  of  the  treatise.)  The  true  rule,  as  it 
gree  of  care  required  of  him?"  Texas  happens,  is  precisely  the  reverse  of  that 
£  P.  B.  Co.  V.  Bradford  (1886)  66  Tex.  here  stated  (see  Bishop,  Contracts, 
732,  59  Am.  Hep.  739,  2  S.  W.  595.  §  839,  and  a  note  by  the  present  writer 

''See  the  language  used  in  Laning  v.  in  Davis  v.  Bronson  (N.  D.)  33  Am. 
New  York  C.  R.  Co.  (1872)  49  N.  Y.  St.  Rep.  pp.  791  et  seq.).  But  in  any 
521,  10  Am.  Rep.  417 ;  Leary  v.  Boston  event,  the  negligence  of  the  servant 
&  A.  R.  Co.  (1885)  139  Mass.  580,  52  must  necessarily  be  the  proximate  cause 
Am.  Rep.  733,  2  N.  E.  115;  Wheeler  v.  of  any  injury  which  he  receives  after 
Berry  (1893)  95  Mich.  250,  54  N.  W.  the  master's  breach  of  the  contract  gives 
876;  Reese  v.  Clark  (1892)  146  Pa.  him  the  right  to  consult  his  personal 
465,  23  Atl.  246 ;  Marean  v.  New  York,  safety,  and  thus,  on  general  principles, 
S.  £  W.  R.  Go.  (1895)  167  Pa.  220,  31  constitutes  a  bar  to  his  action. 
Atl.  562 ;  Orutohfteld  v.  Richmond  d  D.  "  Indianapolis,  B.  &  W.  R.  Co.  v.  Flan- 
R.  Co.   (1877)   76  N.  C.  320.  igan   (1875)   77  111.  365   (brakeman  em- 

This  consideration  seems  to  have  been  ployed  by  the  trip).     Compare  §§   288, 
forgotten  by  Messrs.  Shearman  and  Red-  289,  ante,  and  §  302,  infra. 
field  when,  in  their  treatise  on  Negli- 
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full  knoM'ledge  of  the  resulting  risks,  contributes  to  his  own  injury.'* 
The  causal  connection  between  the  employer's  negligence  and  the 
injury  is  said  to  be  broken  at:  tlie  time  the  danger  becomes  so  plain 
that  a  person  of  ordinary  care  would  not  incur  the  risk  of  continuing 
to  work  at  the  place  of  danger."     Under  such  circumstances,  if  the 


^Stcohoda  v.  Ward  (1879)  40  Mich. 
420,  quoting  Cooley,  Torts,  pp.  551,  552. 

"While  there  is  an  implied  contract 
between  employer  and  employee  that 
the  former  shall  procure  and  keep  suit- 
able tools,  implements,  means,  etc.,  with 
which  to  perform  the  labors  required  of 
the  latter,  and  also  that  the  latter  shall 
be  advised  by  the  former  of  all  the  dan- 
gers incident  to  the  service,  of  which 
the  latter  is  not  cognizant,  yet  the  fail- 
ure of  the  employer  in  this  regard  fur- 
nishes no  excuse  for  the  conduct  of  an 
employee  who  voluntarily  incurs  a 
known  danger.  He  must  himself  use 
due  care  and  caution  to  avoid  injury. 
If  he  has  full  knowledge  of  all  the  per- 
ils of  a.  particular  service,  he  may  de- 
cline to  engage  in  it,  or  require  that  it 
shall  first  be  made  safe;  but  if  he  does 
thus  enter  it,  he  assumes  the  risk,  and 
must  bear  the  consequences."  Pennsyl- 
vania Co.  V.  Lynch  (1878)  90  111.  333. 
(Note  the  confusion  here  between  the 
conceptions  of  an  assumption  of  risks 
and  a  want  of  due  care;  see  §  309, 
infra. ) 

"It  is  for  the  plaintifif  to  show,  not 
merely  that  the  place  was  unsafe,  and 
that  he  was  injured  thereby,  but  that  he 
himself  was  in  the  exercise  of  due  care. 
His  evidence  fails  to  show  this,  if  it  ap- 
pears that,  knowing  and  appreciating 
the  danger  arising  therefrom,  he  vol- 
untarily exposes  himself  thereto.  Busi- 
ness is  sometimes  carried  on  in  build- 
ings or  places  obviously  unsafe,  and  if, 
with  a  knowledge  that  a  business  is  thus 
conducted,  the  workman  engages  in  it, 
he  takes  the  risks  which  he  must  know 
are  incident  thereto."  Taylor  v.  Carew 
Mfg.  Go.  (1885)  140  Mass.  150,  3  N. 
B.  21.  Is  a  man  without  fault  who  uses 
a  dangerous  and  insufficient  tool  know- 
ing it  to  be  so?  Can  a  man  claim  that 
he  has  been  damaged  by  the  fault  of 
other  employees  who  have  furnished  an 
insufficient  tool,  when  he  has  for  months 
used  that  tool  and  knows  that  it  is  un- 
safe, and  still  runs  the  risk?  An  em- 
ployee is  not  without  fault, — that  is,  he 
is  a  contributor  to  his  own  hurt. — if, 
however  negligent  others  may  be,  know- 
ing that  nSgligence,  seeing  the  danger, 
he  still  chooses  to  expose  himself  to  the 


danger.  Western  &  A.  B.  Co.  v.  Bishop 
(1873)    50  Ga.  465. 

"The  fact  that  the  danger  is  known, 
or  might  be  known  by  the  exercise  of 
the  natural  faculties,  will  preclude  a 
recovery  where  it  is  immediate  and  of 
such  a  character  as  to  impose  upon  one 
who  undertakes  to  pass  the  danger  a 
hazard  that  a  prudent  man  would  not 
incur.  A  man  has  no  right  to  cast  him- 
self upon  a  known  danger  where  the  act 
subjects  him  to  great  peril.  If  there 
is  a  risk,  apparent  or  known,  that  will 
probably  result  in  injury,  he  must  not 
encounter  it."  Lake  Bhore  &  M.  S.  R. 
Go.  V.  Pinchin  (1887)  112  Ind.  592,  13 
N.  E.  677   (an  action  by  a  stranger). 

"Pollich  V.  Sellers  (1890)  42  La.  Ann. 
623,  7  So.  786. 

"As  to  whether  the  employee  was  neg- 
ligent, his  actions  should  be  judged  by 
the  facts  as  they  existed,  within  his 
knowledge,  or  within  what  he  ought  to 
have  known,  at  the  time  he  acted  or 
failed  to  act;  and  the  previous  negli- 
gence of  the  employer,  which  was  known 
to  the  employee,  or  ought  to  have  been 
known  by  him,  will  not  excuse  him.  In 
the  case  at  bar  the  failure  to  furnish 
props  at  the  working  place  of  the  plain- 
tiff below  was  negligence  on  the  part  of 
the  defendant  below;  but  if  plaintiff 
knew  of  this  negligence,  or  ought  to 
have  known  thereof,  and  remained  in 
the  room,  knowing  the  roof  to  be  dan- 
gerous, his  injury  was  directly  caused 
by  his  own  negligence  in  remaining  in  a 
room  known  to  be  dangerous,  and  not  by 
defendant's  negligence  in  failing  to  fur- 
nish props."  Pittsburgh  &  W.  Coal  Co. 
V.  Kstievenard  (1895)  53  Ohio  St.  43, 
40  N.  E.  725. 

"When  the  danger  is  not  obvious  or 
imminent,  and  both  the  employer  and 
the  employee,  with  full  knowledge  of 
the  same,  enter  into  the  contract  of  em- 
ployment, or  continue  the  same,  neither 
party  is  guilty  of  culpable  negligence  as 
toward  the  other;  while  if  the  danger 
is  obvious  and  imminent,  and  it  is  en- 
countered by  the  servant,  then  both  par- 
ties are  equally  guilty  of  culpable  negli- 
gence— that  of  the  employee  being  cul- 
pable contributory  negligence.  In  all 
cases  the  continuance  on  the  part  of  the 
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servant  were  allowed  to  recover  after  voluntarily  encountering  the 
hazard,  he  would  receive  compensation  for  his  own  negligence.* 

300.  When  negligence  is  not  imputed,  as  a  matter  of  law,  to  a  servant 
who  knows  of  a  risk.— The  doctrine  stated  in  §§  297,  298,  supra,  is 
applied  in  its  unqualified  form  only  in  cases  where  the  evidence  does 
not  present  any  of  those  special  elements  which  are  treated  in  chap- 
ters XXII.— XXV.,  post.  It  is  also  possible  that,  in  all  the  courts  whose 
decisions  have  thus  far  been  cited,  a  servant  who  oifered  testimony 
going  to  show  that  he  had  reasonable  grounds  for  supposing  that  the 
defective  conditions  of  which  he  had  obtained  knowledge  would  have 
been  remedied  in  the  ordinary  course  of  the  master's  business  before 
the  time  when  the  injury  was  received  would  be  allowed  to  go  to  the 
jury,  even  though  he  might  not  have  received  an  explicit  promise  that 
the  conditions  would  be  remedied,  or  an  explicit  assurance  that  they 
had  been  remedied.-'  In  this  point  of  view,  the  continuance  of  work 
may  be  regarded  as  peculiarly  justifiable,  where  the  abnormal  con- 
ditions were  the  result  of  a  breach  of  a  dxity  imposed  upon  the  master 
by  statute.  It  has  been  explicitly  held  that,  under  such  circumstances, 
the  servant  is  entitled  to  presume  that  the  master  will  proceed  to  per- 
form his  duty  without  any  unnecessary  delay.^  Compare  chapter  xxx. 


servant  in  the  master's  employment, 
with  full  knowledge  of  the  danger,  is 
either  negligence  or  it  is  not  negligence. 
If  it  is  negligence,  and  injury  results, 
then  no  recovery  can  be  had,  because  of 
the  culpable  contributory  negligence  of 
the  servant;  but  if  it  is  not  negligence 
on  the  part  of  the  servant,  then  neither 
can  it  be  negligence  on  the  part  of  the 
master.  What  the  servant  may  lawful- 
ly do  witnout  negligence,  the  master 
may  lawfully  hire  him  to  do  without 
negligence.  The  master  cannot  be  bound 
to  take  greater  care  of  the  servant  than 
the  servant  is  of  himself.  If  the  danger 
is  such  that  an  ordinarily  prudent  man 
could  assume  it  without  being  gnilij  of 
negligence,  then  the  same  facts  and  the 
^saine  reasoning  which  would  show  this 
would  also  show  that  there  could  not  be 
any  culpable  negligence  or  any  breach 
of  duty  on  the  part  of  another  person 
for  hiring  him  to  assume  it.  There  can- 
not be  negligence  on  the  part  of  the  one, 
and  not  on  the  part  of  the  other,  where 
both  are  capable  of  understanding  the 
danger,  and  both  are  fully  informed  as 
to  all  the  facts."  Rush  v.  Missouri  P. 
R.  Co.  (1887)  36  Kan.  129,  12  Pac.  582. 

°  Illinois  River  Paper  Co.  v.  Albert 
( 1893 )   49  111.  App.  363. 

'This  seems  to  be  the  eflfect  of  the 


following  cases:  Galveston,  E.  d  H. 
R.  Co.  V.  Bohan  (1898;  Tex.  Civ.  App.) 
47  S.  W.  10,10,  Denying  Rehearing  in 
47  S.  W.  1052  (yard  master  not  neces- 
sarily negligent  in  continuing  to  ride 
upon  the  footboards  of  switching  engine 
because  he  knows  that  rocks  frequently 
fall  upon  the  tracks)  ;  Terrell  Compress 
Co.  V.  Arrington  (1898;  Tex.  Civ.  App.) 
46  S.  W.  59  (recovery  allowed  where 
servant  knew  that  a  fellow  servant  had 
undertaken  to  remedy  the  defective  con- 
ditions) . 

Where  a,  miner  has  complained  to  his 
superior  about  the  unsafe  condition  of 
the  roof  of  a  tunnel,  and,  after  it  has 
been  partially  secured,  goes  on  working 
with  the  expectation  that  it  will  be  more 
effectually  secured  in  due  time,  he  is 
not  necessarily  debarred  from  recovery, 
though  he  does  not  think  it  suflSciently 
propped.  M'Monagle  v.  Baird  (1881)  9 
Se.  Sess.  Cas.  4th  series,  364. 

-  Quackenbush  v.  Wisconsin  &  M.  R. 
Co.  (1885)  62  Wis.  411,  22  N.  W.  519. 
The  court  there  assimilates  the  position 
of  a  railway  company  which  is  derelict 
as  regards  its  duty  to  build  a  fence  to 
that  of  an  employer  who  has  promised 
to  remedy  defective  conditions.  See 
chapter  xxil.,  post. 
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STibd.  b,  post.  But  in  any  event  it  seems  clear  that  tlie  element  of 
expectation  will  carry  a  differentiating  significance  for  a  certain  lim- 
ited period  only.  Compare  §  303,  note  6,  infra.  There  is  also  a 
considerable  body  of  authority  for  the  view  that  even  where  none  of 
tliese  distinctly  differentiating  factors  are  introduced,  a  court  is  not 
necessarily  warranted  in  inferring  negligence,  as  a  matter  of  law, 
from  the  mere  fact  that  the  servant  remained  in  the  employment  with 
an  appreciation  of  a  risk  resulting  from  the  master's  breach  of  duty.* 

'  "The   mere   fact    that    the     servant  defect  or  to  tell  the  servant  that  he  does 

knew  the  work  was  manifestly  danger-  not  mean  to  do  so.     To  me  it  seems  an 

ous  of  itself  does  not  constitute  contrib-  unnatural  doctrine  that  merely  telling 

utory   negligence."     Weblin  v.   Ballard  the  servant  of  the  defect  should  absolve 

(1886)  L.  R.  17  Q.  B.  Div.  122,  55  L.  J.  the   master    from   liability,    and   unless 

Q.  B.  N.  S.  395,  54  L.  T.  N.  S.  532,  34  there  is  some  authority  that  binds  me 

Week.  Rep.  455,  50  J.  P.  597,  per  Smith,  to  accept  it,  I  cannot  do  so.     Is  it  true 

J.     See  also  Sledge  v.  Gayoso  Hotel  Co.  to  say  that  the  mere  knowledge  of  the 

(1890)  43  Fed.  463  (complaint  showing  servant  that  the  master  is  not  going  to 

knowledge  of  danger,  not  demurrable)  ;  take  care  that  there  is  no  defect  or  aan- 

Chicago  G.  W.  R.  Go.  v.  Price    ( 1899 )  ger  makes  the  continuance  of  the  serv- 

38  C.  C.  A.  239,  97  Fed.  423    (servant  ant  at  the  work  evidence  of  negligence 

held  entitled  to  recover  unless  the  dan-  on  his  part?     Are  there  not  innumera- 

gers   were    so   obvious   and   threatening  ble  instances  which   negative  this, — aa, 

that  a  prudent  man  would  have  avoided  for  instance,  if  the  servant,  in  spite  of 

them).  the  danger,  does  any  act  tending  to  save 

In  an  action  by  an  employee  on  a  scow  life  or  to  the  protection  of  his  master's 
to  recover  damages  because  of  an  injury  property?  I  protest  against  its  being 
due  to  the  negligent  act  of  the  drunken  said  that  a  jury  are  bound  to  find  that 
captain,  it  is  a  question  for  the  jury  there  is  negligence  in  such  case  on  the 
under  the  circumstances  of  the  case  part  of  the  man  who  runs  a  risk.  The 
whether  the  plaintiff  was  guilty  of  omis-  knowledge  of  the  plaintiff  of  the  want  of 
sions  which  prevented  his  recovery,  care  of  the  defendant  is  not  conclusive 
where  he  had  seen  the  captain  drunk  on  against  the  former,  though  it  is  a  ma- 
three  occasions  during  his  employment  terial  fact  for  the  consideration  of  the 
of  eight  days,  and  neither  made  com-  jury  in  determining  whether  under  all 
plaint  nor  left  the  employment.  Tonne-  the  circumstances  the  plaintiff  was  guil- 
sen  V.  Boss  (1890)  58  Hun,  415,  12  N.  ty  of  contributory  negligence.  The  case 
Y.  Supp.  150;  Thompson  Y.  Boss  (1890)  of  Clarke  v.  Holmes  (1862)  7  Hurlst. 
35  N.  y.  S.  R.  273,  12  N.  Y.  Supp.  151  &  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8 
(same  facts).  Jur.  N.  S.  992,  10  Week.  Rep.  405,  has 

Where  plaintiff  went  to  work  upon  a.  been    often   observed   upon,   but   it   has 

defective  street  car,  not  knowing  at  the  never  been   overruled,   and  it  seems  to 

time  that  it  was  defective,  but  soon  aft-  me  to  be  this  case.     It  is  binding  on  us, 

er  discovered  the  defect,  and  that  its  use  and,   moreover,   it   is,   in    my    opinion, 

was   surrounded   by    some   danger,    and  rightly  decided,  and  in  each  of  the  judg- 

thereupon  continued  work  for  an  hour  ments  I  find  it  laid  down,  that  knowl- 

or  more,  until  he  was  injured,  the  ques-  edge  is  only  a  fact  in  the  case,  to  be 

tion  of  whether  he  was  guilty  of  con-  taken    into   consideration    by   the    jury 

tributory  negligence  in  continuing  to  use  with    all    the    other   facts   and   circum- 

the  same  was  for  the  jury.     Uurdoclc  v.  stances    in    determining     the    question 

Oakland,    S.    L.    &   H.   Electric   B.    Go.  whether  the  plaintiff  has  himself  helped 

(1000)   128  Cal.  22,  60  Pac.  469.  to  bring  about  the  accident  in  respect 

In  a  leading  English  case  Lord  Esher  of  which  he  seeks  to  charge  the  def end- 
used  the  following  language:  "I  can-  ant."  Thomas  v.  Quartermaine  (1887) 
not  see,  therefore,  that  the  knowledge  of  L.  R.  18  Q.  B.  Div.  685,  689,  56  L.  J. 
the  plaintiff  absolves  the  defendant  from  Q.  B.  N.  S.  340,  57  L.  T.  N.  S.  537,  35 
any  duty.  It  is  put  in  argument  that  Week.  Rep.  555,  51  J.  P.  516.  Language 
the  duty  of  the  master  is  either  to  take  of  the  same  purport  is  also  found  in 
reasonable  care  that  there  shall  be  no  the  opinions  of  Bowen  and  Fry,  L.  JJ. 
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This  doctrine  embodies  the  conception  that,  as  it  is  expressed  in  some 
cases,  the  fact  that  an  injured  servant  voluntarily  took  some  risk  is 
held  not  to  be  conclusive  evidence,  under  all  circumstances,  that  he 
was  not  using  due  care.*  The  result  of  this  theory  obviously  is  that, 
whenever  the  danger  is  not  of  an  obviously  imminent  and  glaring' 
character,  the  question  whether  the  servant  is  debarred  from  recover- 
ing on  the  ground  of  contributory  negligence  depends  on  the  use  which 
he  made  of  his  knowledge  of  the  danger.*  The  implication  mani- 
festly is  that,  if  the  danger  is  one  of  the  character  thus  indicated,  the 
court  may  declare  the  action  to  be,  as  a  matter  of  law,  not  maintain- 
able. 

In  the  opinion  of  the  present  writer  this  theory  of  the  respective 
provinces  of  the  court  and  the  jury  is  not  only  fairer  and  more  equi- 
table, but  also  more  correct  in  a  purely  juristic  sense,  than  the  alterna- 
tive one  which  has  been  explained  in  the  preceding  sections.  The 
hypothesis  which  iinderlies  the  latter  theory, — viz.,  that  it  must  neces- 
sarily be  imprudent  to  incur  a  danger  the  existence  of  which  implies 
a  dereliction  of  duty  on  the  master's  part, —  appears  to  be  quite 
arbitrary,  as  well  as  inconsistent  with  the  fundamental  conception 
upon  which  the  defense  of  contributory  negligence  ultimately  rests. 
The  character  and  magnitude  of  a  danger  being  the  essential  point  to 

In  Northern  P.  R.  Co.  v.  Mares  {1887)  tiff's  own  testimony  shows  that  the  ac- 
123  U.  S.  710,  31  L.  ed.  296,  8  Sup.  Ct.  tion  cannot  be  maintained.  It  i?  in- 
Rep.  321,  the  court  approved  the  refusal  conceivable  that  the  court  can  intend  to 
of  an  instruction  to  the  effect  tliat  the  stand  sponsor  for  the  doctrine  that  the 
duty  of  the  plaintiff  is  not  to  be  deter-  negligence  of  the  plaintiff  is  a  question 
mined  by  the  single  fact  of  his  knowl-  upon  which  the  verdict  of  a  jury  is  al- 
edge  of  the  danger  he  incurred  by  con-  ways  finally  decisive,  and  yet  this  rul- 
tinuing  to  serve  with  a  coemployee  ing  logically  requires  an  acceptance  of 
known  by  him  to  be  an  unfit  and  incora-  this  position.  In  this  regard  it  is  in- 
petent  person,  and  said  that  it  was  consistent  with  the  case  of  Grutchfield 
enough  for  the  court  to  say,  as  it  did,  v.  Richmond  &  D.  R.  Co.  (1878)  78  N. 
that  a  failure  on  the  part  of  the  servant  C.  300,  referred  to  in  §  298,  note  I,  su- 
to     refuse     to    work,    in    view    of    that   jjra. 

knowledge  on  his  part,  might  be  negli-       *  Frye   v.   Bath,    Gas    &    Electric    Co. 
gence,— that  it  was  for  the  jury  to  say    ( 1900 )    94  Me.   17,   46  Atl.  804.     Com- 
from     all    the   attending   circumstances   pare  also  §  322,  post. 
whether  his  failure  to  do  so  was  in  fact       "  Wilson    v.   Louisville    d   N.   R.    Co. 
contributory  negligence.  (1887)    85  Ala.  269,  4  So.  701;   Mohile 

See  also  the  Missouri  cases  cited  in  d  B.  R.  Go.  v.  Holiorn  ( 1888 )  84  Ala. 
§  301.  133,  4  So.  146.     A  servant  is  not  guilty 

In  North  Carolina  it  has  been  held,  of  contributory  negligence  in  working, 
on  the  ground  that  the  weight  of  plain-  merely  because  he  knows  the  work  to 
tiil''s  evidence  is  always  for  the  jury,  be  dangerous,  without  regard  to  the  de- 
that  the  question  of  his  contributory  gre.e  of  danger  and  risk  involved :  nor 
negligence  cannot  be  considered  on  a  unless  it  be  of  a  degree  which  would  or- 
motion  for  a  nonsuit.  Bolden  v.  South-  dinarily  deter  one  of  ordinary  prudence 
ern  R.  Co.  (1898)  123  N.  0.  614,  31  S.  from  the  undertaking.  Southern  R.  Go. 
E.  Sol.  But  it  is  not  apparent  why  the  v.  Guyton  (1898)  122  Ala.  231,  25  So. 
trial  should  proceed  in  this  instance  34. 
any  more  than  in  others,  if  the  plain-       See  also  next  section. 
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be  considered  in  determining  whetlier  it  was  negligent  to  encounter  it, 
it  is  manifestly  iUogieal  to  adopt  a  doctrine  which  involves  taking  the 
position  that,  whatever  the  danger  may  have  been,  whether  serious  or 
trifling,  imminent  or  remotely  possible,  the  mere  fact  that  it  was 
traceable  to  the  master's  negligence  carries  the  case  into  a  category  in 
which  the  controlling  factor  is  a  presumption  juris  et  de  jure  that 
the  servant  was  culpable  in  remaining  in  the  employment.  Such  a 
criterion  has  never  been  applied  in  actions  brought  by  strangers,*  and 
no  valid  reason  has  ever  been  suggested  why  it  should  be  applied  in 
actions  brought  by  servants. 

301.  Missouri  doctrine  as  to  the  effect  of  the  servant's  knowledge. — 
The  Missouri  decisions  upon  the  disabling  effects  of  the  servant's 
continuance  of  work  with  knowledge  of  abnormal  conditions  produced 
by  the  master's  breach  of  duty  are  so  extraordinarily  conflicting  that 
it  will  be  convenient  to  review  them  separately.  In  a  later  section, 
the  confusion,  both  of  doctrine  and  terminology,  which  these  eases 
exhibit,  will  be  noted.  At  present  we  are  concerned  merely  with  the 
effect  of  the  actual  rules  administered. 

In  the  earlier  cases  the  supreme  court  dealt  with  the  defenses  of 
contributory  negligence  and  assumption  of  risks  on  precisely  the  same 
footing  as  the  courts  of  other  states ;  that  is  to  say,  the  servant's  knowl- 
edge of  the  risk  was  treated  as  an  element  which  enabled  the  master 
to  rely  upon  either  one  or  other  of  the  defenses  at  his  option.^  In 
cases  where  the  defense  put  forward  was  contributory  negligence  the 
theory  adopted  was  apparently  the  same  as  that  explained  in  the  pre- 
ceding section,  the  quality  of  the  servant's  conduct  in  continuing  in 
the  employment  being  treated  sometimes  as  a  question  for  the  jury, 
and  sometimes  as  an  inference  of  law.^    But  in  1885, — the  very  year, 

'  See,  for  example,  Demre  v.   Bailey  form    his    duties    safely, — ^the  evidence 

(1881)     131    Mass.    169,    41    Am.    Rep.  being  that  four  persons  were  necessary 

219;   Anderson  v.   Scholey    (1888)    114  for  switching  the  cars  and  making  up 

Ind.  553,  17  N".  E.  125;  Martin  v.  'North  the  train;  that  the  plaintiff  and  another 

Star  Iron  Works   (1884)    31  Minn.  407,  man  undertook  this  in   the  absence  of 

18     N.   W.    109;     Clayards   v.    Dethick  the  yard  master,  who  had  been  notified 

( 1848 )    12  Q.  B.  439 ;   Shearm.  &  Redf .  of  the  sickness  of  one  of  the  hands,  but 

Neg.  §  92,  note  8.  failed  to  provide  a  substitute;  that  the 

'  Decisions  recognizing  the  defense  of  officers  of  the  company  knew  that  the 

assumption  of  risks  are  cited  in  §  274,  engineer  was  addicted  to  drunkenness; 

note  1,  ante.  that   the   engineer   had    been    drinking 

'  In  Stoddard  v.  St.  Louis,  K.  C.  &  W.  that   morning ;    and   that   the    plaintiff 

R.    Co.    (1877)    65    Mo.   514,  where    a  knew  the  frog  to  be  dangerous,  owing 

brakeman's  foot  was  caught  in  a  frog,  to  the  lowness  of  the  brake  beam, 

while   he   was  uncoupling  cars,   it  was  A  case  in  which  the  servant  was  held 

held  tc  be  for  the  jury  to  say  whether,  unable,  as  a  matter  of  law,  to  recover, 

under  the  circumstances,  he  was  justi-  on  the  ground  that  he  was  negligent  in 

tied   in   supposing  that,   by  the   use  of  continuing  to  work  with  knowledge  of  a 

great  caution  and  skill,  he  could  per-  breach  of  duty  by  the  master,  and  with- 
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it  should  he  observed,  in  whicli  the  second  of  the  cases  just  referred 
to  was  decided, — a  novel  doctrine  was  propounded,  viz.,  that,  in  cases 
in  which  a  servant  goes  on  working  with  knowledge  of  abnormal  con- 
ditions, the  only  defense,  if  any,  open  to  the  employer  is  that  plaintiff 
was  negligent,  under  the  circumstances,  in  continuing  to  perform  his 
duties.*    Since  that  time  the  doctrine  has  been  repeatedly  applied  in 


out  reporting  it,  is  McDermott  y.  Ean- 
nibal  &  St.  J.  R.  Go.  (1885)  87  Mo.  285, 
where  it  was  heid  that  the  action  was 
barred  because  the  plaintiff  knew  of  the 
incompetency  of  the  vice  principal  whose 
act  caused  the  injury.  Two  judges  dis- 
sented, but  the  division  of  opinion  seems 
to  have  been  merely  on  the  special 
ground  that  the  delinquent  servant  was 
a  vice  principal,  the  contention  on  be- 
half of  the  plaintiff  being  that  this  cir- 
cumstance took  the  case  out  of  the  op- 
eration of  the  rule  which  would  other- 
wise have  been  applied,  the  effect  of 
which,  as  a  whole,  was  to  deprive  the 
master  of  the  benefit  of  the  latter  de- 
fense, in  cases  where  the  risk  was  due 
to  his  breach  of  duty,  and  to  make  the 
servant's  right  to  recover  turn  solely 
upon  the  question  whether,  in  remaining 
in  the  employment,  he  had  acted  as  a 
prudent  man. 

'  Devlin  v.  Wahash,  St.  L.  &  P.  R.  Co. 
(1885)  87  Mo.  545.  In  this  case  it  was 
remarked  by  Black,  J.,  that  the  quali- 
fication of  the  principles  previously  ad- 
ministered was  "in  accord  with  common 
fairness  and  the  daily  conduct  of  master 
and  servants." 

In  Hamilton  v.  Rich  Hill  Coal  Min. 
Co.  (1891)  108  Mo.  364,  18  S.  W.  977, 
the  same  judge,  referring  to  earlier  de- 
cisions, said:  "The  question,  whether 
continuing  in  the  service  after  knowl- 
edge of  danger  arising  from  a  defective 
appliance  will  defeat  the  servant's  ac- 
tion, is  properly  a  question,  of  contribu- 
tory negligence,  as  the  authorities  be- 
fore cited  well  show,  and  is  to  be  deter- 
mined by  rules  applicable  in  such  cases." 
The  position  of  the  court,  as  he  pointed 
out,  was  that  the  doctrine  by  which  a 
servant,  who  continues  in  the  employ- 
ment after  knowledge  of  a  defect  in  the 
appliance,  thereby  waives  all  objections 
to  such  defective  instrumentality  and 
takes  upon  himself  all  the  risks,  makes 
it  the  duty  of  the  servant  to  abandon 
liis  contract  of  employment,  because  of 
a  breach  of  duty  on  the  part  of  the  mas- 
ter, and  is  unjust  and  unreasonable. 

See  also,  as  to  the  reasons  of  abstract 
justice  which  underlie  the  rule,  Thorpe 


V.  Missouri  P.  R.  Co.  (1886)  89  Mo. 
650,  58  Am.  Rep.  120,  2  S.  W.  3 ;  Hughes 
V.  Fagin  (1891)  46  Mo.  App.  43. 

This  doctrine  received  the  unqualified 
approval,  of  Messrs.  Shearman  and  Red- 
field  in  the  fourth  edition  o-f  their  well- 
known  treatise  on  Negligence.  See  §§ 
211,  212,  ante.  Most  of  this  passage 
has  been  altered  as  respects  the  lan- 
guage, or  altogether  excised,  in  the  last 
edition  of  this  treatise.  But  the  au- 
thors evidently  remain  of  the  same  opin- 
ion, as  they  lay  it  down  that  the  true 
rule  is  that  a  servant  can  recover  for 
an  injury  suffered  from  defects  due  to 
the  master's  fault  of  which  he  had  no- 
tice, if,  under  all  the  circumstances,  a 
servant  of  ordinary  prudence,  acting 
with  such  prudence,  would,  under  sim- 
ilar conditions,  have  continued  the  work 
under  the  same  risk,  and  not  otherwise. 
If  the  "true  rule"  is  the  one  sustained 
by  the  great  weight  of  authority  the 
present  writer  takes  leave  to  demur  very 
strongly  to  the  correctness  of  this  state- 
ment. It  may  be  asserted  with  confi- 
dence that,  outside  of  jurisdictions  in 
which  the  theory  of  the  learned  authors 
themselves  has  been  deliberately  adopt- 
ed, no  decision  has  ever  been  rendered 
which  supports  their  view  that  contrib- 
utory negligence  is  the  only  defense 
available  to  the  master  under  the  cir- 
cumstances supposed,  though  it  may  be 
conceded  that  more  authority  may  be 
found  for  the  doctrine  that  the  negli- 
gence of  the  plaintiff  is  for  the  jury, 
even  when  the  conditions  and  the  result- 
ing risks  are  both  known.  For  instance, 
in  MoMahon  v.  Port  Henry  Iron  Ore  Co. 
(1881)  24  Hun,  48,  which  is  given  a 
prominent  place  among  their  citations, 
we  find  language  to  this  effect,  but  it 
would  be  putting  a  strained  construc- 
tion on  the  words  of  the  court  to  sup- 
pose that  they  imply  that  the  defense 
of  assumption  of  risks  is  excluded  alto- 
gether where  the  risks  are  caused  by 
the  master's  breach  of  duty.  Even  if 
this  construction  could  be  regarded  as 
the  correct  one,  the  rule  thus  arrived  at 
would  now  be  of  no  authority  whatever 
in  view  of  later  decisions  of  the  New 
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this  stale.  In  \vorking  it  out  the  courts  necessarily  follow  lines  which, 
up  to  a  certain  point,  are  very  similar  to  those  which  are  traceable 
to  the  decisions  in  jurisdictions  in  which  contributory  negligence  is 
treated  as  being  a  concurrent  and  altei-native  defense,  and  not  an  ex- 
clusive one.  Thus,  mere  knowledge  of  a  defect  is  held  not  to  be 
enough,  as  a  matter  of  law,  to  bar  the  servant's  action.*     Under  this 


York  court  of  appeals.  See,  especially, 
Knisley  v.  Pratt  (1896)  148  N.  Y.  372, 
32  L.  R.  A.  367,  42  N.  E.  986,  a  strong 
case,  as  the  duty  violated  was  statutory, 
and  the  plaintiflF  was  a  minor,  and  yet 
thp  risk  was  held  to  have  been  assumed. 
Moreover,  it  is  only  necessary  to  exam- 
ine the  recent  cases  to  see  that  the  doc- 
trine of  the  assumption  of  known  risks 
is  applied  as  regularly  and  consistently 
as  it  ever  was  in  the  great  majority  of 
the  states,  and  that  judges  have,  with 
the  few  exceptions  adverted  to,  declined 
to  countenance  the  logical  and  juridical 
paradox  that  the  question  whether  a 
contract  shall  be  implied  may  depend 
upon  whether  a.  prudent  person  would 
have  bound  himself  by  it.  It  is  sub- 
mitted, therefore,  that  the  statement 
criticised  is  not  the  "true  rule,"  either 
on  principle  or  authority.  For  similar 
reasons,  the  clause  which  has  been  in- 
serted in  §  209  of  the  same  treatise, 
limiting  the  cases  in  which  a  risk  is 
assumed  by  the  servant  to  those  in 
which  "ordinary  prudence  would  require 
him  to  refuse  to  encounter  it,"  cannot 
be  conceded  to  be  anything  but  a  wholly 
unwarrantable  attempt  to  qualify  that 
doctrine  by  the  addition  of  an  irrelevant 
and  incongruous  element.  Even  in  Mis- 
souri itself  the  doctrine  of  the  learned 
authors  has  been  so  severely  shaken  by 
the  latest  decisions  that  it  may  fairly 
be  doubted  whether  the  earlier  ones  in 
which  it  was  embodied  are  any  longer 
to  be  regarded  as  good  law.  See  follow- 
ing notes. 

In  two  Missouri  cases,  decided  after 
the  publication  of  the  passage  we  have 
been  reviewing,  its  statement  of  prin- 
ciples was  expressly  approved  :  Eam- 
ilton  V.  Rich  Hill  Coal  Min.  Go.  (1891) 
108  Mo.  364,  18  S.  W.  977,  per  Black, 
J.;  Thorpe  v.  Missouri  P.  B.  Go.  (1886) 
89  Mo.  650,  58  Am.  Rep.  120,  2  S.  W.  3. 

*  Mahaney  v.  St.  Louis  &  E.  B.  Co. 
(1891)  108  Mo.  191,  18  S.  W.  895  (de- 
fective track)  ;  Sullivan  v.  Hannibal  d 
St.  J.  R.  Go.  (1891)  107  Mo.  66,  17  S. 
W.  748  (servant  knew  staging  to  be  de- 
fective) ;  Hamilton  v.  Rich  Hill  Coal 
Min.  Co.  (1891)   108  Mo.  364,  18  S.  W. 


977  (unblocked  rail)  ;  Donahoe  v.  Kan- 
sas City  (1897)  136  Mo.  657,  38  S.  W. 
571  (insufficient  bracing  of  trench); 
Warner  v.  Chicago,  B,  I.  &  P.  B.  Go. 
(1895)  62  Mo.  App.  184  (plaintiff's  re- 
covery not  barred  simply  for  the  reason 
that  a  ladder  which  broke  with  him  and 
caused  the  injury  was  a  aimple  contriv- 
ance) ;  Stoddard  v.  St.  Louis,  K.  C.  &  N. 
R.  Go.  (1877)  65  Mo.  520  (holding  that, 
although  the  evidence  tended  to  show 
that  plaintiff  had  knowledge  of  a  spring 
frog,  and  the  lowness  of  the  brake  beam 
of  a  tender,  and  that  two  hands  instead 
of  four  were  undertaking  to  make  up 
the  train,  the  question  whether  the  ac- 
tion of  the  plaintiff  in  making  up  the 
train  while  having  this  knowledge  was 
of  such  a  reckless  character  as  to  make 
it  contributory  negligence  on  his  part 
was  for  the  jury)  ;  Hughes  v.  Fagin 
(1891)  46  Mo.  App.  44  (incompetent 
fellow  servant)  ;  Irmer  v.  St.  Louis 
Brewing  Go.  (1896)  69  Mo.  App.  17 
(here  the  servant  had  only  partial 
knowledge  of  the  conditions)  ;  Lnc  v. 
Chicago,  R.  I.  &  P.  B.  Go.  (1894)  57 
Mo.  App.  350  (same  facts)  ;  Thorpe  v. 
Missouri  P.  B.  Co.  (1886)  89  Mo.  650, 
58  Am.  Rep.  120,  2  S.  W.  3  (inadequate 
switching  crew ) . 

See  also  the  case  cited  in  note  6,  in- 
fra. 

But  the  language  used  to  describe  the 
circumstances  under  which  the  negli- 
gence of  the  servant  still  remains  a 
question  for  the  jury  indicates  that  not 
only  is  his  knowledge  of  the  danger  not 
enough  to  bar  the  action,  but  that  the 
servant  may,  without  necessarily  losing 
his  right  to  an  indemnity,  go  on  work- 
ing in  the  face  of  all  but  the  more  seri- 
ous kinds  of  peril.  To  justify  the  court 
in  determining  that  he  was,  as  a  matter 
of  law,  guilty  of  negligence,  the  instru- 
mentality which  caused  the  injury  must 
have  been  so  "glaringly  defective" 
[HuUn  V.  Missouri  P.  B.  Co.  [1887]  92 
Mo.  440,  4  S.  W.  937;  O'Mellia  v.  Kan- 
sas City,  St.  J.  &  G.  B.  B.  Go.  [1893] 
115  Mo.  205,  21  S.  W.  503)  or  so  obvi- 
ously and  immediately  dangerous  that 
a  man  of  common  prudence  would  refuse 


§  301] 


NEGLIGENCE  IN  CONTINUING  WORK. 


733 


doctrine,  therefore,  if  tlie  defects  or  insufBciency  in  the  appliances — 
■which  term  embraces  the  men  employed  to  do  the  work,  as  well  as 
other  instrumentalities  employed — is  so  great  that,  obviously,  even 
with  the  use  of  great  caution,  the  danger  is  imminent,  then,  as  a  mat- 
ter of  law,  the  servant  who  incurs  the  risk  is  guilty  of  contributory 
negligence,  and  cannot  recover.  But  if,  upon  this  question,  there  is 
substantial  doubt,  the  question  is  one  of  fact  for  the  jury,  and  a  non- 
suit or  demurrer  to  the  evidence  is  not  permissible.^     The  doctrine  is 


to  use  it.  Settle  v.  St.  Louis  £  S.  F.  R. 
Co.  (1895)  127  Mo.  336,  30  S.  W.  125 
(brakeman  allowed  to  recover  for  In- 
juries received  through  a  defective  hand- 
hold on  a  car)  ;  Waldhier  v.  Hannibal 
&  St.  J.  B.  Co.  (1885)  87  Mo.  37  (brok- 
en plate  of  frog,  not  such  a  "glaring 
and  obvious"  defect,  as  to  operate  as 
conclusive  evidence  that  the  place  of 
work  was  necessarily  dangerous).  Or 
"so  far  out  of  repair  that  it  would  be 
necessarily  dangerous  to  the  mind  of  a 
prudent  person"  to  use  it.  Devlin  v. 
Walash,  St.  L.  &  P.  B.  Co.  (1885)  87 
Mo.  545  (defective  track  injured  en- 
gineer ) .  Or  one  of  which  the  danger 
was  "apparent  and  threatening."  Mu- 
siclc  V.  Jacob  Dold  Packing  Co.  (1894) 
58  Mo.  App.  322  (open  and  unguarded 
tank  in  a.  dark  room  held  to  be  of  this 
character).  Or  so  "patent  and  threaten- 
ing that  a  prudent  man  would  not  have 
taken  the  chances."'  Harriman  v.  Kan- 
sas City  Star  Co.  (1899)  81  Mo.  App. 
124.  Or  one  which  it  was  not  reason- 
able to  suppose  might  be  "safely  used 
by  the  exercise  of  care  and  caution." 
Benham  v.  Taylor  (1896)  66  Mo.  App. 
308;  Warner  v.  Chicago,  B.  I.  &  P.  B. 
Go.  (1895)  62  Mo.  App.  192;  Bullmas- 
ter  V.  St.  Joseph  (1897)  70  Mo.  App. 
60;  Hurst  v.  Kansas  City,  P.  &  C  B. 
Go.  (1901)  163  Mo.  309,  63  S.  W.  695; 
Smith  V.  Little  Pittsburg  Coal  Co. 
(1898)    75  Mo.  App.   177. 

It  has  also  been  laid  down  that  to 
bar  the  servants'  action,  the  "increased 
danger"  must  have  been  so  "imminent 
and  threatening  as  to  require  him  to 
abandon  the  service."  Beichla  v.  Gru- 
ensf elder  (1892)  52  Mo.  App.  43.  Or 
"so  glaring  and  obvious  that  there  could 
be  no  fair  debate  about  the  question 
whether  a  prudent  man  would  assume 
the  risk  under  the  circumstances." 
Jones  V.  St.  Louis,  N.  d  P.  Packet  Co. 
(1890)  43  Mo.  App.  398.  Or  that  the 
defect  must  have  been  one  which  "threat- 
ene(l    ipiniediate    injury."     Stephens   v. 


Hannibal  &  St.  J.  B.  Co.  (1888)  96 
Mo.  207,  9  S.  W.  589;  Sioadley  v.  Mis- 
souri P.  B.  Co.  (1893)  118  Mo.  268,  24 
S.  VV.  140;  Huhn  v.  Missouri  P.  R.  Co. 
(1887)  92  Mo.  440,  4  S.  W.  937  (want 
of  blocking  on  railway)  ;  Smith  v.  Lit- 
tle Pittsburg  Coal  Co.  (1898)  75  Mo. 
App.   177    (roof  of  entry  in  mine  fell). 

"Thorpe  v.  Missouri  P.  B.  Co.  (1886) 
89  Mo.  650,  58  Am.  Rep.  120,  2  S.  W. 
3.  In  the  following  cases,  also,  in  which 
the  culpability  of  the  plaintiff  was  held 
to  be  a  question  for  the  jury,  this  as- 
pect of  the  situation  was  emphasized: 
Soeder  v.  St.  Louis,  I.  M.  d  S.  B.  Go. 
(1890)  100  Mo.  673,  13  S.  W.  714 
(brakeman  knew  that  track  was  ren- 
<lered  unsafe  by  a  defective  rail)  ;  Ham- 
ilton V.  Bich  Hill  Goal  Min.  Go.  (1891) 
108  Mo.  364,  18  S.  W.  977  (want  of 
blocking  between  switch  rails)  ;  McMul- 
len  V.  Missouri,  K.  &  T.  B.  Go.  (1895) 
60  Mo.  App.  231  (inadequate  number  of 
servants)  ;  Hamman  v.  Central  Coal  & 
Coke  C'o._  (1900)  156  Mo.  232,  56  S.  W. 
1091  (miner  continued  to  work  in  an 
entry  after  the  owner  of  the  mine  had 
failed  to  comply  with  his  request  for 
props)  ;  Adams  v.  Kansas  d  T.  Goal 
Co.  (1900)  85  Mo.  App.  486  (similar 
facts )  ;  Booth  v.  Kansas  City  d  I.  Air 
Line  (1898)  76  Mo.  App.  516  (section- 
man's  eye  put  out  by  a  sliver  of  iron 
which  flew  off  of  a  battered  clawbar)  ; 
Devore  v.  St.  Louis  &  S.  F.  B.  Co. 
(1900)  86  Mo.  App.  429  (improper  ar- 
rangement of  boxes  on  a,  push  car). 

An  employee  is  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence  in 
continuing  to  excavate  an  embankment 
at  its  base  after  seeing  the  bulged  con- 
dition of  the  bank  overhead,  with  knowl- 
edge that  earth  had  frequently  fallen 
from  the  embankment  at  other  points, 
where  the  bank  had  been  in  such  condi- 
tion for  three  or  four  hours  and  he  re- 
lied upon  tne  foreman  to  remove  the 
overhanging  portion  as  fast  as  safety 
required.     Bradley  v.  Chicago,  M.  ft  St, 
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applied  witliout  regard  to  the  question  whether  the  servant  had  or  had 
not  received  a  promise  that  the  defective  conditions  would  be  rem- 
edied.*    See  chapter  xxii.,  post. 

The  theorj'  that  the  master  is  thus  confined  to  the  defense  of  con- 
tributory negligence  has  not  obtained  much  foothold  outside  of  Mis- 
souri.'' In  some  states  it  has  been  explicitly  rejected.®  It  is,  of 
course,  inconsistent  with  all  those  very  numerous  decisions  (see  chap- 
ter xxi.^  ante)  which  apply  the  doctrine  that  a  servant's  assumption 
of  an  extraordinary  risk  may  be  inferred,  as  a  matter  of  law,  if  the 
evidence  shows  that  the  risk  was,  or  ought  to  have  been,  known  to 
him.® 


P.  B.  Co.  (1897)  138  Mo.  293,  39  S.  W. 
763.  The  fact  that  the  plaintiff  safely 
performed  the  work  in  which  he  was 
engaged  when  injured,  for  several  days 
after  the  force  of  servants  had  been  re- 
duced, is  one  of  the  circumstances  which 
may  he  considered  as  bearing  on  the 
question  of  the  plaintiff's  contributory 
negligence.  Thorpe  v.  Missouri  P.  B. 
Co.  (1886)  89  Mo.  650,  58  Am.  Rep. 
120,  2  S.  W.  3. 

'  PcMck  V.  St.  Louis  Dressed  Beef  & 
Provision  Go.  (1901)  159  Mo.  467,  61 
S.  W.  806  (defective  switch  in  packing 
establishment) . 

'  The  passage  from  Messrs.  Shearman 
&  Redfield's  treatise  which  was  referred 
to  in  note  2,  supra,  has  been  cited  with 
approval  in  Martin  v.  California  C.  B. 
Co.  (1892)  94  Cal.  326,  29  Pac.  645, 
and  Colorado  C.  B.  Co.  v.  Ogden  (1877) 
3  Colo.  499.  But  in  California,  at  least, 
this  doctrine  is  no  longer  accepted,  even 
in  cases  where  the  defense  of  contribu- 
tory negligence  is  raised.  See  Lim- 
terg  v.  Glenwood  Lumber  Co.  (1900) 
127  Cal.  598,  49  L.  R.  A.  33,  60  Pac. 
176.  And  in  both  these  states  that  de- 
fense is,  at  most,  an  alternative  to  as- 
sumption of  risks.  See  §  274,  note  1, 
ante. 

The  Missouri  decisions  are  followed  in 
Dwyer  v.  Bt.  Louis  d  S.  F.  B.  Co. 
(1892)  52  Ted.  87;  Sioux  City  &  P.  B. 
Co.  V.  Finlayson  (1884)  16  Neb.  578, 
49  Am.  Rep.  724,  20  N.  W.  860;  Lee  v. 
Smart  (1895)  45  Neb.  318,  63  N.  W. 
940;  The  Sera/pis  (1891)  49  Fed.  393. 
The  last-mentioned  decision  was  re- 
versed in  (1892)  2  C.  C.  A.  102, 
8  U.  S.  App.  49,  51  Fed.  91. 
The  Federal  courts  certainly  recog- 
nize    the    defense     of     assumption     of 


risks.  See  §  274,  note  1,  ante. 
Nor  have  they  gone  to  the  same  extent 
as  the  Missouri  courts  in  upholding  the 
right  of  the  servant  to  go  on  working 
without  being  chargeable,  as  a  matter 
of  law,  with  a  want  of  care.  In  Kane 
v.  -Northern  C.  B.  Co.  (1888)  128  U.  S. 
91,  32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16, 
it  was  remarked  that  negligence  was 
predicable  of  the  exposure  of  oneself  to 
dangers  "so  obvious  and  threatening  that 
a  prudent  man  would  have  avoided 
them."  But  these  words  can  hardly  be 
intended  to  carry  that  restrictive  sig- 
nificance which  they  bear  in  the  Mis- 
souri eases,  as  they  should  be  construed 
with  special  reference  to  the  facts, — the 
point  being  (see  §  302,  note  9,  infra) 
whether  the  plaintiff  was  bound  to  aban- 
don his  duties  immediately  upon  the  dis- 
covery of  the  defect.  The  doctrine  of 
the  Supreme  Court  of  the  United  States 
is,  as  is  shown  by  the  decision  in  Hough 
V.  Texas  d  P.  B.  Co.  (1879)  100  U.  S. 
224,  25  L.  ed.  617,  that,  under  ordinary 
circumstances,  the  action  is  barred  by 
knowledge  of  any  dangerous  defect.  See 
also  cases  cited  in  §  297,  note  4,  and  § 
298,  note  1,  supra. 

'  In  East  Tennessee,  V.  £  G.  B.  Co.  v. 
Duffield  (1883)  12  Lea,  68,  47  Am.  Rep. 
319,  the  court  remarked  that  this  modi- 
fication of  the  general  rule  was  difficult 
to  maintain  on  principle,  as  it  virtually 
changed  the  rule  as  to  the  free  agency 
of  the  servant,  and  required  that  the 
master  should  be  more  careful  of  the 
servant  than  the  servant  is  of  himself. 

°  It  should  be  remarked  that  the  deci- 
sions in  other  states,  which  the  courts 
of  Missouri  have  cited  in  support  of  this 
doctrine, — for  example,  Perigo  v.  Chi- 
cago, B.  I.  &  P.  B.  Co.  (1880)  55  Iowa, 
326,  7  N.  W-  627;  Hawley  v.  northern 
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Even  in  Missouri  itself  the  ordinaiy  doctrine  of  assumption  of  risks 
has  never  been  entirely  discarded  for  any  great  length  of  time,  and 
within  recent  yea-rs  the  courts  have  shown  some  tendency  to  fall  into 
line  with  those  of  other  jurisdictions.^'* 

302.  Voluntary  or  involuntary  quality  of  the  servant's  action  in  con- 
tinuing work.— (Compare  §§  288,  289,  supra,  and  §§  381-384,  MO, 
subd.  e,  466,  post.) 


C.  R.  Co.  (1880)  82  N.  Y.  370;  Pat- 
terson V.  Pittsburg  &  G.  R.  Co.  (1874) 
76  Pa.  389,  18  Am.  Rep.  412;  Snow  v. 
Housatonio  R.  Co.  (1864)  8  Allen,  441, 
85  Am.  Dec.  720, — are  not  fairly  avail- 
able as  precedents  at  least  to  the  extent 
asserted.  The  mere  fact  that  they  ema- 
nate from  jurisdictions  in  which  the  de- 
fenses both  of  assumption  of  risks  and  of 
contributory  negligence  are  recognized 
as  being  appropriate  to  cases  where  the 
effect  of  tne  servant's  continuance  of 
work  with  knowledge  of  an  unusual  risk 
is  in  controversy,  proves  that  they  are 
not  authorities  for  the  principle  that  evi- 
dence of  such  knowledge  raises  a  ques- 
tion of  contributory  negligence  exclu- 
sively. 

'°  Passing  over,  as  immaterial  in  the 
present  discussion,  the  decisions  of  a 
date  earlier  than  that  at  which  the 
"glaring  danger"  doctrine  first  made  its 
appearance,  we  find  an  explicit  recogni- 
tion of  the  doctrine  of  assumption  of 
risks,  in  Alcorn  v.  Chicago  d  A.  R.  Co. 
(1891)  108  Mo.  81,  18  S.  W.  188. 
Reichla  v.  Oruensf elder  (1892)  52  Mo. 
App.  43,  seems  to  be  another  affirmation 
of  the  same  principle.  In  the  following 
year  it  was  held  that  an  instruction 
that  the  plaintiff's  action  is  not  barred, 
unless  the  danger  is  apparent  and 
threatening,  is  misleading.  Fugler  v. 
Bothe  (1890)  43  Mo.  App.  44,  per  Rom- 
bauer,  P.  J.,  in  a  dissenting  opinion 
which  was  adopted  by  the  supreme  court 
(1893)  117  Mo.  487,  22  S.  W.  1113. 
Coontz  V.  Missouri  P.  R.  Co.  (1893)  115 
Mo.  669,  22  S.  W.  572  (defective  car 
wheel ) ,  also  seems  to  be  argued  on  the 
assumption  that,  if  the  servant's  knowl- 
edge should  have  been  found  by  the  Jury, 
the  servant's  action  would  not  have  been 
maintainable.  Fugler  v.  Bothe,  117  Mo. 
487,  22  S.  W.  1113,  was  thought  by  the 
St.  Louis  court  of  appeals  to  have 
sounded  the  knell  of  the  "immediate  and 
threatening  danger"  doctrine.  Moore  v. 
St.  Louis  Wire  Mill  Co.  (1893)  55  Mo. 
App.  491,  495. 

It  was  remarked  in  Marshall  v,  Kan- 


sas City  Hay  Press  Co.  (1897)  69  Mo. 
App.  256,  that  the  doctrine  of  Fugler 
Y.  Bothe  was  "restored  and  vitalized"  in 
Sieinhauser  v.  Spraul  (1895)  127  Mo. 
541,  27  L.  R.  A.  441,  28  S.  W.  620,  30 
S.  W.  102.  It  is,  perhaps,  open  to  dis- 
cussion whether  the  risk  in  the  case  thus 
referred  to  was  not  held  to  be  assumed 
on  the  ground  that  it  was  an  ordinary 
one.  But  in  Nugent  v.  Kauffman  Mill 
Co.  (1895)  131  Mo.  241,  33  S.  W.  428, 
we  find  a  categorical  enunciation  of  the 
doctrine  of  assumption  of  extraordinary 
risks,  in  the  court's  discussion  of  one 
of  the  theories  of  the  evidence  upon 
which  the  plaintiff  relied,  though  the 
case  really  turned  on  the  view  that  the 
danger  was  one  incident  to  the  work  for 
which  the  servant  was  hired.  The  curi- 
ous conflict  which  is  disclosed  by  com- 
paring these  decisions  with  those  col- 
lected in  notes  2  to  7,  supra,  is  rendered 
still  more  perplexing  by  some  of  very 
recent  date  which  show  that,  in  spite  of 
what  was  said  in  the  Fugler  and  Nugent 
Cases,  supra,  the  "glaring  danger"  doc- 
trine is  still  applied  by  the  supreme 
court.  Settle  v.  St.  Louis  &  8.  F.  R. 
Go.  (1895)  127  Mo.  336,  30  S.  W.  125; 
Hurst  V.  Kansas  City,  P.  &  G.  R.  Co. 
(1901)  163  Mo.  309,  63  S.  W.  695;  Ham- 
man  V.  Central  Coal  &  Coke  Co.  (1900) 
156  Mo.  232,  56  S.  W.  1091. 

In  two  late  cases  the  decision  in 
Fugler  v.  Bothe  (1893)  117  Mo.  487, 
22  S.  W.  1113,  was  followed  by  the  court 
of  appeals:  Benham  v.  Taylor  (1896) 
66  Mo.  App.  308  (structure  close  to 
track  in  mine)  ;  Wray  v.  Southwestern 
Electric  Light  £  Water  Power  Co. 
(1897)  68  'Mo.  App.  380  (switch  in 
headboard  in  electric-light  establishment 
was  out  of  repair).  But,  singularly 
enough,  in  Irmer  v.  St.  Louis  Brevnng 
Go.  (1897)  69  Mo.  App.  17,  decided  in 
the  same  year,  the  court  cited,  in 
support  of  its  ruling,  the  decision  of  the 
court  of  appeals  in  Fugler  v.  Bothe, 
which,  as  already  mentioned,  was  re- 
versed by  the  supreme  court. 
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a.   Will  power  of  servant  overcome. — See  §  440,  subd.  e,  post. 

h.  Servant's  fear  that  he  may  lose  his  position  if  he  disobeys. — 
In  some  cases  it  is  laid  down  that  the  sen'ant's  fear  that  he  may  lose 
his  situation  is  a  material  factor,  where  the  question  is  whether  ho 
was  guilty  of  negligence  in  undertaking  to  do  a  piece  of  work  in 
response  to  a  direct  order.^  But  on  general  principles  it  is  clear  that 
the  doctrine  must  necessarily  be  subject  to  the  qualification  recognized 
in  one  case,  viz.,  that  the  servant  cannot  recover  if  the  danger  to  be 
encountered  was  so  serious  that  a  prudent  man  would  not  have  risked 
it  for  the  sake  of  a  short  job.^ 

On  the  other  hand,  according  to  the  stricter  view,  which  is  a  logical 
corollary  of  the  theory  that  a  servant  is  free  to  remain  or  to  leave  his 
employment,  the  fact  that  he  undertook  an  abnormally  dangerous 
piece  of  work  because  he  feared  that  he  would  be  discharged  if  he 
declined  tx>  undertake  it  is  a  \vholly  immaterial  element.  The  sole 
point  to  be  considered  is  whether  the  danger  was  or  was  not  so  great 


'  Fogus  V.  Chicago  &  A.  n.  Go.  (1892) 
50  Mo.  App.  250 ;  Chicago,  B.  I.  &  P.  R. 
Co.  V.  McCarty  (1896)  49  Neb.  475,  68 
N.  W.  633;  Brennan  v.  Front  .'Afreet 
Galle  R.  Co.  (1894)  8  Wash.  363,  36 
Pac.  272.  In  Harrison  v.  Denver  &  R. 
O.  ^Y.  R.  Co.  (1891)  7  Utah,  523,  27 
Pac.  728,  the  court,  in  upholding  the 
correctness  of  a  charge  to  the  effect  that 
a  servant  is  not  bound  to  set  up  his 
own  judgment  against  that  of  his  mas- 
ter as  to  the  safety  of  the  work,  under 
peril  of  dismissal,  where  the  work  or- 
dered to  be  done  is  not  obviously  dan- 
gerous, or  of  such  a  nature  that  he  can 
see  that  it  cannot  be  performed  with 
safety,  or  where  there  may  be  a  dif- 
ference of  opinion  about  it  in  the  minds 
of  reasonable  and  prudent  persons,  said: 
"An  employee  is  not  usually  in  a  con- 
dition to  abandon  his  employment  for 
slight  reason;  for  out  of  employment 
means  often  out  of  bread  and  meat  for 
his  family,  and  he  will  take  unusual  and 
hazardous  risks  to  keep  his  place,  and 
no  employer  ought  to  put  him  to  the 
choice  of  peril,  or  loss  of  employment." 
In  Mason  v.  Richmond  &  D.  R.  Co. 
(1892)  111  N.  C.  482,  18  L.  R.  A.  845, 
16  S.  E.  698,  the  court  said,  in  review- 
ing a  case  where  a  brakeman  had  been 
injured  in  obeying  an  order  of  his  con- 
ductor which  violated  a  rule  of  the  de- 
fendant: "The  question  involved  in  all 
such  cases  is  whether  the  subordinate 
feels  constrained  to  obey  the  orders  of 
his  superior,  though  apparently  obedi- 
ence will  be  attended  with  peril,  rather 


than  run  the  risk  of  defying  his  au- 
thority. The  fact  that  the  conductor 
has  the  power  to  employ  and  discharge 
brakemen  on  his  train  is  but  evidence 
to  show  that  the  brakemen  fear  to  dis- 
obey his  commands.  The  existence  of 
such  authority,  in  the  very  nature  of 
things,  cannot  be  made  the  invariable 
test  of  the  servant's  culpability.  If  the 
servant  never  knows  or  communicates 
with  a  higher  official  than  the  conductor, 
and  receives  every  order  upon  which  he 
acts  in  the  line  of  his  duty  from  him 
as  a  superior,  as  it  is  a  matter  of  uni- 
versal knowledge  is  the  true  state  of 
facts  on  all  railroads,  is  it  not  reason- 
able for  the  laborer  to  conclude  that  the 
conductor  has  power  to  waive  the  re- 
quirement of  the  rule  that  he  has 
signed,  and  that,  if  he  refuses  to  couple 
cars  in  accordance  with  his  direction, 
and  thereby  delays  the  departure  of  a 
train,  he  may  at  least  be  reported  for 
inefficiency,  and  discharged  from  the 
service  of  the  company?  If  the  servant 
acts  upon  a  well-grounded  fear  of  losing 
his  place,  the  reason  of  the  rule  would 
be  met,  and  he  should  be  declared  free 
from  culpability,  unless  the  plaintiff 
recklessly  exposed  himself  to  manifest 
peril,  or  chose  to  subject  himself  to  dan- 
ger when  another  safe  mode  of  discharg- 
ing his  duty  was  open  to  him,  as  in 
Ghamhers  v.  Western  'North  Carolina  B. 
Co.   (1884)   91  N.  C.  475." 

''East  Tennessee,  V.  &  G.  R.  Go.  v. 
Duffield  (1883)  12  Lea,  63,  47  Am.  Rep. 
319. 
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that  a  prudent  man  would  not  have  faced  it.^  His  position  is  appar- 
ently not  impi'oved  by  entering  a  protest  against  being  obliged  to  go 
on  with  the  work, — at  all  events  where  that  protest  merely  takes  the 
form  of  a  declaration  that  he  will  not  take  the  responsibility.* 

Under  either  theory,  of  course,  where  it  is  proved  that  the  servant 
was  ordered  to  do  a  certain  act  on  pain  of  being  discharged  if  he 
refused,  the  action  is  clearly  not  barred  if  it  is  shown  that  he  did  not 
fully  appreciate  the  risk  to  which  obedience  would  expose  him.^ 

c.  Voluntary  action  not  predicable  in  the  case  of  seamen. —  Thus 
it  is  held  that  negligence  cannot  be  predicated  of  the  act  of  a  sailor  in 
obeying,  without  remonstrance,  the  order  of  his  superior  to  operate  a 
dangerous  uncovered  winch,  where  disobedience  of  the  orders  would, 
under  the  ship's  rules,  subject  him  to  punishment,  and  would  also,  un- 
der the  law  of  the  forum,  subject  him  to  imprisonment  and  forfeiture 
of  wages.  Eldridge  v.  Atlas  S.  S.  Co.  (1892)  134  K  Y.  187,  32  N. 
E.  66.  In  the  opinion  of  the  majority  it  was  said :  "The  defendant 
insists  that  the  command  to  operate  this  dangerous  winch  was  not  law- 
ful, and  therefore  plaintiff  might  rightfully  have  refused  obedience. 
If  it  be  conceded  that  the  command  was  unlawful,  it  does  not  neces- 
sarily follow  that  plaintiff's  obedience  was  negligence.  For,  whether 
the  command  was  lawful  or  unlawful,  the  evidence  is  to  the  effect  that 
his  disobedience  would  have  resulted  in  his  punishment.  The  boat- 
swain, under  whose  orders  plaintiff  was  operating  the  winch,  testified 
that  the  plaintiff  'was  bound  to  obey  the  order  that  I  gave  him ;  if  he 
did  not  obey  the  order  he  would  have  been  put  in  irons  and  fined.' 
Grant  that  the  plaintiff  had  been  so  learned  in  the  law  as  to  know  that 
the  courts  would  ultimately  decide  the  command  was  unlawful,  and 
disobedience  to  it  lawful,  he  could  know  no  way  of  escape  from  the 
ship's  punishment  of  his  disobedience,  for  there  was  none.  The  jury 
found  in  effect  that  he  was  coerced,  through  fear  of  punishment,  into 
obedience.  If  the  command  was  unlawful,  the  defendant's  case  is  not 
improved  by  the  fact  that  the  punishment  it  would  visit  upon  disobed- 
ience was  also  unlawful.  In  any  event  the  plaintiff  was  in  a  di- 
lemma. He  had  to  choose  between  present  punishment  with  a  pos- 
sible hope  of  remote  justification,  and  customary  obedience  to  orders 
with  the  hope  that  by  care  he  would  escape  injury.     Grant  that  he 

'Ealey  v.  Case  (1886)  142  Mass.  316,  his  train  in  violation  of  rules,  by  com- 

7   N.   E.  877 ;   Linch  v.   Sagamore  JIfg.  mand   of   his   superior   officer,   when   he 

Co.   (1887)    143  Mass.  206,  9  N.  E.  ■;2'8.  knew  that  the  other  train  had  the  right 

•■  Wescott   V.    Neto   York   &    ISf.   E.   R.  of  way,  and  that  such  officer  had  no  spe- 

Co.   (1891)    153  Mass.  460,  27  N.  E.  10,  cial   information   regarding  it. 

where  it  was  held  that  a  conductor  could  '^  Colorado  Midland  R.  Go.  v.  O'Brien 

not   recover    for    injuries   caused    by    a  (1891)    16  Colo.  219,  27  Pac.  701. 
collision   which    resulted    from   starting 
Vol.  I.  M.  &  S.— 47. 
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ma^L?  a  mistake  in  judgment  under  these  difficult  conditions,  the  law 
does  not  adjudge  it  to  be  negligence,  and  the  jury,  upon  consideration, 
have  refused  to  do  so.  We  cannot  hold  that  their  refusal  was  error." 
The  dissent  was  on  the  ground  that  it  was  not  necessary  to  consider 
whether  the  servant  was  or  was  not  negligent  in  obeying  the  specific 
order  which  led  to  his  being  injured,  as  an  assumption  of  the  risks  in- 
cident to  the  use  of  his  master's  appliances  in  the  condition  in  which 
they  were  might  be  implied  from  his  acceptance  of  the  service.^  For 
reasons  similar  to  those  wliich  prevent  the  defense  of  assumption  of 
risks  from  being  a  bar  to  an  action  by  a  seaman  (see  §  289,  subd.  b, 
ante),  it  is  held  that  negligence  cannot  be  imputed  to  such  an  em- 
ployee merely  for  the  reason  that  he  does  not  refuse  to  perform  a  duty 
which  will  expose  him  to  an  abnormal  risk.^  But  it  would  seem  that, 
if  he  is  doubtful  whether  a  particular  appliance  is  safe,  he  is  at  least 
bound  to  make  some  objection,  or  ask  that  another  one  shall  be  fur- 
nished.* 

That  the  contributory  negligence  of  a  seaman  in  respect  to  the 
manner  in  which  he  conducted  himself  in  performing  his  duties  is  a 
ground  for  mitigation  of  damages,  see  §  315,  post. 

302a.  Duty  of  the  servant  to  quit  the  employment  when  he  ascertains 
that  he  is  exposed  to  an  abnormal  risk, — The  doctrine  that  it  is,  as  a 
matter  of  law,  contributory  negligence  to  continue  working  after  the 
existence  of  an  abnormal  risk  is  ascertained,  obviously  involves  the 
corollary  that  there  is  a  positive  duty  on  the  servant's  part  to  with- 
draw from  the  dangerous  enviromnent  altogether,  within  a  reason- 
able time  after  he  has,  or  ought  to  have,  discovered  its  unsafety,^  or 

'  Eldridge  y.  Atlas  S.  S.  Co.  (1890)  take  that  course,  he  would,  in  the  first 
55  Hun,  309,  8  N.  Y.  Supp.  433;  same  place,  be  put  in  irons  by  the  master,  and 
case,  after  retrial  { 1890 )  58  Hun,  96,  would  probably  be  sent  to  prison  when 
11  N.  Y.  Supp.  468.  he  came  on  shore. 

^  Boihioell  v.  Hutchinson  (1886)  13  To  the  same  eflfect,  see  Andersen  v. 
Sc.  Sess.  Cas.  4th  series,  463.  There  Neiv  York  &  C.  Mail  8.  S.  Co.  (1897) 
the  court  said:  "Where  a,  workman,  13  App.  Div.  218,  43  N.  Y.  Supp.  213, 
seeing  a  danger  before  him,  knowingly  (1896)  17  Misc.  93,  39  N.  Y.  Supp. 
rushes  into  it,  he  has  himself  to  blame  if  425  (not  negligence  per  se  to  obey  an 
he  sustains  injury  from  it,  the  alterna-  order  to  go  below  and  close  the  ports 
tive  being  that  he  must  decline  to  go  without  taking  a  light, — servant  fell 
on  with  his  work."  The  case  of  a  sea-  down  partly  opened  hatch  while  return- 
man  is  very  different  from  that  of  the  ing  to  the  deck)  ;  Keating  v.  Pacifle 
ordinary  workman  on  land.  It  is  quite  Stream  Whaling  Co.  (1899)  21  Wash, 
impossible  to  suggest  that,  because  a  415,  58  Pac.  224  (not  negligence  to  obey 
seaman  sees  something  wrong  with  the  orders  of  officers,  though  danger  to  be 
.gearing  of  the  vessel,  or  with  some  of  encountered  is  known), 
the  appliances,  he  is  therefore  to  strike  ^  The  Julia  Fowler  (1892)  49  Fed. 
work.  The  discipline  of  the  ship  is  quite  277  (rope  supporting  triangle  gave 
inconsistent  with   such  a  position,   and   way). 

I  should  suppose  that,  if  any  man  in  '  "If  he  [the  servant]  has  notice  of 
the  condition  of  a  seaman  on  board  a  any  defect  .  .  .  from  which  injury 
phip  of  the  mercantile  marine  were  to   may     be     reasonably     apprehended,     he 
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discontinue  tlie  use  of  the  dangerous  instrumentality,^  especially 
where  he  has  it  within  his  power  to  remedy  the  defect.*  If  the  peril 
is  created  by  the  unfitness  of  one  of  his  coservants,  his  proper  course 
is  to  refuse  to  work  any  longer  in  a  position  where  that  unfitness  will 
be  a  possible  source  of  danger.* 

It  is  manifest,  on  the  other  hand,  that  the  consequence  of  adopting 
the  doctrine  that  it  is  not  culpable,  as  a  matter  of  law,  to  continue 
working  with  a  knowledge  of  an  abnormal  risk,  is  that  an  election 
between  these  alternative  courses  cannot  be  treated  as  being  absolutely 
obligatory.^ 

sliould,  generally  speaking,  quit  the  serv-  for  injuries  received  by  reason  of  the 
ice  for  his  own  protection."  Eureka  kind  of  machinery,  or  mode  of  doing 
Co.  V.  Bass  (1886)  81  Ala.  200,  60  Am.  business  which  has  been  used  and  prac- 
Rep.  152,  8  So.  216.  In  Davis  v.  Balti-  tised  for  several  years,  and  with  which 
more  d  0.  B.  Co.  (1893)  152  Pa.  314,  the  employee  was  familiar."  The  fol- 
25  Atl.  498,  it  was  remarked  that  the  lowing  remarks  made  by  him  in  reply 
plaintiff  knew  that  box  cars  were  in  were  approved,  as  a  whole,  by  the  su- 
common  use  on  the  rear  of  freight  preme  court:  "In  some  particulars,  it 
trains,  and,  if  he  did  not  think  them  rea-  is,  in  my  judgment,  correct,  and  in 
sonably  safe  with  the  exercise  of  reason-  others  it  is  incorrect.  In  my  judgment, 
able  care,  it  was  his  own  folly  to  ride  if  the  employee  thinks  that  his  employer 
on  one.  is  conducting  his  business  in  an  unsafe 

See  also  United  States  Rolling  Stock  way,  then  it  is  his  duty  to  quit  it;  he 
Go.  v.  Wilder  (1886)  116  111.  100,  5  N.  cannot,  in  other  words,  dictate  to  his 
E.  92 ;  Baltimore  &  0.  R.  Co.  v.  Baugh  employer  how  to  conduct  the  business ; 
(1892)  149  U.  S.  405,  37  L.  ed.  787,  13  but  it  is  the  duty  of  the  employer  to  fur- 
Sup.  Ct.  Rep.  914;  Bjorman  v.  Fort  nish  proper  machinery  to  conduct  it.  In 
Bragg  Redicood  Go.  (1894)  104  Cal.  other  words,  I  make  a  distinction  be- 
626,  38  Pac.  451 ;  Camp  Point  Mfg.  Co.  tween  a,  man  conducting  his  business, 
v.  Ballon  (1874)  71  111.  417;  Chicago  and  furnishing  appliances  with  which 
d  A.  R.  Co.  v.  Munroe  (1877)  85  111.  to  conduct  it.  He  can  conduct  it  as  he 
25;  Illinois  C.  R.  Co.  v.  Jones  (1882)  thinks  proper,  and  if  the  employee  don't 
11  111.  App.  324;  Missouri  Furnave  Go.  like  that  way  he  must  leave  it." 
V.  Abend  (1883)  107  IH.  44,  47  Am.  Rep.  ^  Helbig  v.  Slaughter  (1901)  95  111. 
425;   Swift  &  Co.  v.  RutkoicsU   (1897)    App.   623. 

167  111.  156,  47  N.  E.  362;  Smith  v.  '  Bemisch  v.  Roberts  (1891)  143  Pa. 
Drake   (1889)   125  Pa.  501,  17  Atl.  449;    1,  21  Atl.  998. 

Philadelphia  &  R.  R.  Co.  v.  Huber  *  Frazier  v.  Pennsylvania  B.  Go. 
(1889)  128  Pa.  63,  5  L.  R.  A.  4.39,  18  (1860)  38  Pa.  104,  80  Am.  Dec.  467. 
Atl.  334  ;  Lineoski  v.  Susquehanna  Coal  '  "It  is  undoubtedly  the  duty  of  a  mas- 
Co.  (1893)  157  Pa.  153,  27  Atl.  577;  ter,  where  his  servant  is  engaged  in 
Havjk  v.  Pennsylvania  R.  Go.  (1887;  hazardous  employments,  to  see  that 
Pa.)  9  Cent.  Rep.  786,  11  Atl.  459;  every  reasonable  precaution  on  his  part, 
Jackson  v.  Kansas  City,  L.  &  S.  K.  R.  to  insure  safety,  is  observed.  The  pri- 
Co.  (1884)  31  Kan.  761,  3  Pac.  501;  mary  duty  of  the  servant  is  obedience, 
Pittsburgh  <f  W.  Goal  Co.  v.  Estievenard  and  it  is  not  to  be  expected  that  he  will, 
(1895)  53  Ohio  St.  43,  40  N.  E.  725;  upon  mere  imaginary  danger,  of  which 
Goal  £  Min.  Co.  v.  Clay  (1894)  51  Ohio  he  may  be  conscious,  assert  his  right  to 
St.  542,  sub  nom.  Consolidated  Goal  &  relinquish  his  employment.  He  natural- 
Min.  Co.  V.  Floyd,  25  L.  R.  A.  848,  38  ly  looks  to  his  employer  for  the  observ- 
N.  E.  610.  In  Bannon  v.  Lwte  (1893)  ance  of  all  reasonable  and  proper  pre- 
158  Pa.  166,  27  Atl.  890,  the  trial  judge  cautions,  and  his  continuance  in  the 
was  asked  by  defendant  to  give  the  fol-  service  when  such  precautions  have  not 
lowing  instruction:  "If  the  employee  been  observed  is  rather  to  be  attributed 
thinks  that  his  employer  is  conducting  to  confidence  reposed  in  those  to  whose 
his  business  in  an  unsafe  way,  it  is  his  superior  judgment  he  yields."  Keegan 
duty  to  leave  it,  and  he  cannot  recover  y,  Kavanaugh  (1876)   62  Mo.  232.     See 
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Under  the  more  rigorous,  as  well  as  the  more  lenient,  doctrine,  a 
servant  is  not  bound  to  abandon  his  work  the  moment  he  has  dis- 
covered the  abnormal  danger.  The  rule  is  that,  after  reporting  the 
danger  to  his  superior  officer,  he  may,  if  it  is  not  imminent  and 
obvious,  continue  to  encounter  it  for  what  is  described  as  a  "short" 
or  "reasonable"  time,  with  tlie  expectation  that  the  master  will  per- 
form his  duty  by  removing  it.*^  In  other  words,  if  he  has  justifiable 
grounds  for  believing  tliat  the  master  will  remove  the  source  of  dan- 
ger, whether  his  impression  is  the  result  of  an  explicit  promise  or 
not,  he  may  continue  working  without  culpability  as  long  as  the  jury 
may  consider  it  to  be  reasonable  to  retain  that  belief.^  As  a  matter 
of  fact  it  will  be  found  that,  in  the  majority  of  cases,  the  time  which 
had  elapsed  between  the  discovery  of  the  abnormal  conditions  and  the 
accident  was  at  least  sufficiently  long  to  give  the  servant  an  ample  op- 
portunity for  considering  whether  it  would  be  advisable  for  him  to 
continue  to  incur  the  risk.  In  no  case,  probably,  would  a  court  allow 
recovery  where  the  defect  which  caused  the  injury  had  come  to  the 
servant's  knowledge  several  months  before  the  accident.® 

The  case  of  a  railway  servant  stands  upon  a  special  footing,  as  he 
is  deemed  to  owe  a  duty  to  tlie  public  as  well  as  to  his  employers,  and 
the  effect  of  the  decision,  as  a  whole,  is  that  he  is  justified  in  taking 
much  greater  risks  than  employees  in  other  occupations,  without  nec- 
essarily forfeiting  his  right  of  action.  Under  ordinary  circumstan- 
ces, such  a  servant  seems  to  be,  at  all  events,  entitled  to  remain  at 
work  until  he  obtains  an  opportunity  of  notifying  the  proper  agent  of 
the  master  as  to  the  existence  of  the  danger.*     It  is  only  in  very  ex- 

also   cases   cited   under   chapter    xxill.,  master   that   the    dangerous   conditions 

post.  will  be  remedied.    See  §  429,  post. 

"  Rush  V.  Missouri  P.  B.  Co.  ( 1887 )  '  See,  for  example,  Limberg  v.  Glen- 
36  Kan.  129,  12  Pae.  582;  Chicago,  W.  wood  Lumber  Co.  (1899)  127  Cal.  598, 
d  V.  Coal  Co.  V.  Peterson  (1890)  39  49  L.  R.  A.  33,  60  Pao.  176  (teamster 
111.  App.  114  (miner  apprehended  that  had  complained,  about  nine  months  be- 
the  roof  of  a  drift  was  dangerous,  but  fore  the  accident,  that  the  lines  were 
had  demanded  that  the  owner  should,  as  too  short)  ;  Western  &  A.  R.  Co.  v. 
he  was  bound  to  do  by  statute,  supply  Bishop  (1873)  50  Ga.  465  (unsafe  coup- 
material  for  propping  it)  ;  Ross  v.  Chi-  ling  used  for  ten  months). 
cago,  M.  d  St.  P.  R.  Co.  (1881)  2  Mc-  "  Eenion  v.  -New  York,  N.  B.  &  E.  R. 
Crary,  235,  8  Fed.  544  (jury  charges  Co.  (1897)  25  C.  C.  A.  223,  51  U.  S. 
that  two  or  three  weeks  was  not  an  un-  App.  157,  79  Fed.  903  (injury  to  sta- 
reasonable  time  to  remain  at  work  with  lion  master  owing  partly  to  the  condi- 
an  incompetent  coservant  whose  unfit-  tion  of  a  platform,  and  partly  to  the 
ness  the  plaintiff  had  reported ) .  want  of  a  proper  system  for  regulating 

'' Hoffma/n  v.  Dickinson  (1888)  31  W.  the  approach  of  trains  to  the  station). 
Va.  142,  6  S.  E.  53.  See  also  §  300,  In  Louisville  &  N.  R.  Go.  v.  Kelly 
notes  1,  2,  supra.  Compare  the  language  (1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
used  in  describing  the  length  of  the  103,  63  Fed.  407,  it  was  held  that  the 
period  during  which  a  servant  is  justi-  trial  judge  had  properly  refused  a  re- 
lied in  remaining  in  nn  employr  e  ;t  a'ter  quest  for  an  instruction  to  the  effect 
receiving  an  explicit  promise  from  the  that,  if  the  plaintilf  knew  that  the  dead- 
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treme  circumstances  that  he  will  not  be  warranted  in  remaining  on  a 
train  until  it  reaches  the  net  station.^"  But  the  exigencies  of  rail- 
woods  of  the  cars  he  was  attempting  to  had  refused  to  work.  But  the  actual 
couple  were  out  of  repair,  that  there  point  of  the  decision  is  different.  See 
were  holes  and  pitfalls  in  the  roadbed,  §  296,  note  6,  supra. 
and  that  the  fireman  in  charge  of  the  Usually  an  engineer  may  continue  to 
engine  was  incompetent,  and  remained  operate  the  engine  until  he  reaches  a 
in  the  service  of  the  company  without  station  where  the  defect  can  be  cured  or 
making  objection,  and  without  receiving  a  new  engine  obtained,  if  the  defect  is 
any  promise  that  the  causes  of  danger  such  that  he  might  reasonably  believe 
mentioned  should  be  removed,  he  was  that  it  could  be  safely  operated  by  great 
not  entitled  to  relief.  "If  the  defend-  care,  and  if  the  risk  is  not  greater  than 
ant  in  error,"  said  the  court  of  ap-  persons  of  ordinary  prudence  would 
peals,  "knew  that  the  deadwoods  were  take.  Fordyce  v.  Edwards  (1895)  60 
out  of  repair,  he  must,  in  all  probabil-  Ark.  438,  30  S.  W.  758.  Where  an  en- 
ity,  have  acquired  the  knowledge  on  the  gineer  for  a  special  trip  was  assigned 
spot;  and,  consistently  with  the  terms  an  engine  which,  on  examination  seemed 
of  the  instruction,  his  supposed  knowl-  efficient,  but  the  airbrake  proved  worth- 
edge  of  the  condition  of  the  track,  and  less,  and  repairs  could  not  be  made  until 
of  the  incompetency  of  the  fireman  as  his  return  to  the  starting  point,  he  did 
an  engineer,  may  have  come  to  him  so  not,  by  continuing  at  his  post  on  the  re- 
recently  as  to  have  afforded  him  no  op-  turn  trip,  take  all  the  rislt  of  accident, 
portunity  to  make  objection  or  com-  Flynn  v.  Kansas  City,  St.  J.  &  C.  B.  li. 
plaint.  Besides,  even  if  he  had  the  sup-  Go.  (1887;  Mo.)  10  West.  Rep.  418. 
posed  knowledge,  it  was  a  question  for  See  also  the  remarks  of  Brewer,  J.,  in 
the  jury  whether  or  not,  under  the  cir-  O'Kourke  v.  Union  P.  R.  Go.  (1884)  22 
cumstances,  he  oughc  to  have  attempted   Fed.  191. 

to  make  the  coupling,  and  in  so  doing  A  brakeman  is  not  chargeable  with 
was  himself  negligent,  or  to  be  consid-  negligence  in  attempting  to  use  the 
ered  as  having  voluntarily  assumed  the  brakes  on  cars  so  loaded  as  to  make 
risk  of  his  act.  The  question  was  es-  their  use  unsafe,  when  he  first  discovers 
sentially  one  of  contributory  negligence,  the  fact  at  a  time  when  the  cars  are  in 
and  the  instruction  should  have  been  so  rapid  motion  toward  a  standing  car 
framed  as  to  leave  it  to  the  jury."  upon  which  others  are  at  work  and  in 

"  The  danger  arising  from  the  want  of  imminent  danger.  Irvine  v.  Flint  &  P. 
a  step  on  one  of  the  cars  in  a  freight  M.  It.  Co.  (1891)  89  Mich.  416,  50  N.  W. 
train  over  which  a  brakeman  may  have  1008.  To  the  same  effect,  see  Groff  v. 
to  pass  is  not  so  imminent  as  to  sub-  Cincinnati  &  I.  R.  Go.  (1871)  1  Cin. 
ject  him  to  the  charge  of  recklessness  Sup.  Ct.  Rep.  264  (defective  bridge). 
in  having  remained  at  his  post,  where  Where  the  unfitness  of  a  servant  was 
he  is  assured  by  the  conductor  that  the  ascertained  for  the  first  time  on  the  trip, 
car  will  be  removed  from  the  train  when  it  was  held  correct  to  refuse  to  give  the 
it  reaches  a  station  a  few  miles  distant,  peremptory  instructions  asked  for  by 
if,  upon  examining  his  manifests,  he  .the  defendant,  that  if  the  plaintiff  Icnew, 
finds  that  it  does  not  contain  perishable  or  even  had  the  opportunity  of  knowing, 
freight.  Kane  v.  'Northern  0.  R.  Co.  before  his  fall  from  the  car  in  question, 
(1888)  128  U.  S.  91,  32  L.  ed.  339,  9  that  the  engineer  was  an  unfit  or  unsafe 
Sup.  Ct.  Rep.  16.  So,  it  has  been  said,  man  to  run  the  engine,  it  was  the  plain- 
arguendo,  that  an  engineer  is  not  neces-  tiff's  duty  absolutely  to  refuse  to  work 
sarily  negligent  because  he  does  not  with  him  any  longer.  The  Supreme 
abandon  his  engine  between  two  stations,  Court  said :  "The  duty  of  the  plaintifT, 
when  he  first  discovers  it  to  be  defec-  under  such  circumstances,  is  not  to  be 
tive.  Irvine  v.  Flint  &  P.  M.  R.  Co.  determined  by  the  single  fact  of  his 
( 1891 )  89  Mich.  416,  50  N.  W.  1008.  knowledge  of  the  danger  he  incurred  by 
This  principle  is  impliedly  recognized  continuing  to  serve  with  a  coemployee 
in  Pierson  v.  New  York,  N.  H.  &  E.  R.  known  by  him  to  be  an,  unfit  and  incom- 
Co.  (1900)  53  App.  Div.  363,  65  N.  Y.  petent  person.  It  was  enough  for  the 
Supp.  1039,  where  an  engineer  was  held  court  to  say,  as  it  did,  that  a  failure 
not  to  be  negligent  in  taking  his  engine  on  the  part  of  the  plaintiff  to  refuse  to 
on  to  a  station  a  considerable  distance  work,  in  view  of  that  knowledge  on  his 
beyond  the  place  where  the  air  brakes  part,  might  be  negligence  on  his  part. 
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way  traffic  will  not  excuse  the  servant  for  running  the  risk  of  almost 
certain  injury.-'^ 
303.  Failure  of  servant  to  report  a  defect. —  (Compare  §  282,  ante.) 
a.  Generally. — From  the  language  used  in  some  of  the  cases  it 
would  seem  that  the  failure  to  report  the  existence  of  a  defect  was  re- 
garded merely  as  a  supplementary  and  cumulative  ground  for  barring 


The  qualification  was  correct,  that  it 
was  for  the  jury  to  say,  from  all  the 
attending  circumstances,  whether  his 
failure  to  do  so  was  in  fact  contributory 
negligence.  A  suitable  judgment  on  that 
question  can  only  be  reached  by  care- 
fully weighing  the  probable  consequences 
of  both  courses  of  conduct,  and  it  might 
well  happen  that  even  at  the  risk  of 
injury  to  himself,  occasioned  by  the  un- 
skilfulness  of  his  coemployee,  the  plain- 
til!  might  still  reasonably  be  regarded 
as  under  a  duty  not  suddenly  and  in- 
stantly to  refuse  to  continue  in  the  con- 
duct of  the  business  of  his  principal, 
ilany  cases  might  be  conceived  in  which 
the  latter  course  might  even  increase 
the  danger  to  the  plaintiff  himself,  and 
entail  great  injury  and  loss  to  others." 
Northern  P.  R.  Co.  v.  Mares  ( 1887 )  123 
U.  S.  710,  31  L.  ed.  296,  8  Sup.  Ct.  Hep. 
321.  To  the  same  effect,  see  Francis 
V.  Kansas  City,  St.  J.  &  G.  B.  R.  Co. 
(1895)  127  Mo.  658,  28  S.  W.  8i2,  Af- 
firmed in  (1895)  127  Mo.  676,  30  S.  W. 
129  (switchman  not  bound  to  abandon 
work  immediately  upon  his  ascertaining 
incompetence  of  engineer ) . 

'^  No  recovery  can  be  had  by  a  fireman 
who  remained,  without  protest,  on  a  de- 
tached engine  when  he  knew  that  it  was 
about  to  be  run  without  orders  over  a 
section  of  the  road  on  which,  as  he  was 
aware,  the  engineer  had  no  right  to  take 
it  without  orders.  Baltimore  d  0.  R. 
Go.  V.  Baugh  (1893)  149  U.  S.  368,  37- 
L.  ed.  772,  13  Sup.  Ct.  Rep.  914,  Field, 
J.,  dissenting,  but  only  on  the  ground 
of  the  fireman's  knowledge  of  the  con- 
ditions. The  following  remarks  of  the 
learned  judge,  made  after  the  review  of 
the  evidence  which  led  him  to  his  con- 
clusion as  to  the  facts,  are  of  sufficient 
general  interest  to  be  worth  quoting: 
"His  information  as  to  what  was  known, 
and  consequently  directed  or  omitted,  by 
the  engineer  on  that  subject,  was  too  im- 
perfect for  him  to  act  upon  it.  His  con- 
tinuance as  fireman  on  the  locomotive 
after  its  movement  to  return  to  Bellaire 
was  not  with  sufficient  knowledge  of  any 
failure  of  the  engineer  to  give  the  proper 
orders  as  to  a  scheduled  train  to  justify 


an  abandonment  of  the  locomotive.  It 
was  under  the  direction  of  the  engineer, 
not  of  the  fireman,  and  he  may  have 
felt  confident  that  it  could  be  run  on  a 
side  track  if  necessary  to  avoid  any  pos- 
sible collision  with  a  train  coming  in 
the  opposite  direction,  as  was  sometimes 
done.  It  would  be  a  dangerous  notion 
to  put  into  the  heads  of  firemen  and 
other  employees  of  a,  railroad  company 
that  if  they  had  reason  to  believe,  with- 
out positive  information  on  the  subject, 
that  dangers  attended  the  course  pur- 
sued by  the  m.ovements  of  the  train  un- 
der ■  the  direction  of  its  conductor  they 
would  be  deemed  to  assume  the  risk  of 
such  mo^'em.ents  if  they  did  not  expostu- 
late with  him,  and,  if  he  did  not  heed 
the  expostulation,  leave  the  train,  even 
after  it  had  commenced  one  of  its  reg- 
ular trips.  A  strange  set  of  legal  ques- 
tions would  arise,  more  embarrassing  to 
the  courts  than  the  fellow-servant  ques- 
tion, if  such  action  should  be  deemed  es- 
sential to  the  retention  by  the  employee 
of  the  right  to  claim  indemnity  for  in- 
juries which  might  follow  from  the 
course  pursued.  If  the  employees  could 
abandon  a  train  after  it  had  commenced 
one  of  its  regular  trips  when  they  had 
reason  to  believe,  without  absolute  in- 
formation, that  danger  might  attend 
their  continuance  on  it,  new  strikes  of 
employees  would  spring  up  to  embarrass 
the  commerce  of  the  country  and  annoy 
the  community,  founded  upon  such  al- 
leged apprehensions.  The  circumstances 
attending  the  cases  in  which  an  em- 
ployee has  been  held  to  have  voluntarily 
assumed  the  risks  of  an  irregular,  im- 
proper, or  ill-advised  movement  of  a 
train,  under  directions  of  its  conductor, 
are  essentially  different  from  those  of 
the  case  before  us." 

An  engineer  is  guilty  of  contributory 
negligence,  where,  of  his  own  volition 
and  without  orders,  he  attempts  to  take 
his  train  across  a  bridge  which  he  has 
reason,  from  his  personal  examination, 
to  believe  to  have  become  unsafe  through 
a  flood,  the  waters  of  which  are  still 
rising.  Golnmbus  &  W.  R.  Go.  v. 
Bridges   (1888)   86  Ala.  448,  5  So.  864. 
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the  servant's  action,  rather  than  as  an  indispensable  ingredient  of  the 
defense.^  It  has  also  been  specifically  laid  down  that  the  servant's 
continuance  of  A^'ork  with  knowledge  of  the  risk  is  contributory  negli- 
gence, as  matter  of  law,  only  where  the  servant  has  failed  to  object  or 
protest.^  But  the  simplest  and  most  rational  view  would  seem  to  be 
that  the  duty  to  report  is  really  a  distinct  and  specific  obligation,  the 
breach  of  which  renders  a  servant  chargeable  with  contributory  negli- 
gence, though,  in  the  nature  of  the  case,  the  effect  of  that  breach  can 
seldom,  if  ever,  become  a  practical  question  in  any  instance  on  which 
the  legal  significance  of  the  servant's  conduct  in  continuing  to  work 
does  not  also  present  itself  for  consideration.  And  such  seems  to  be 
virtually  the  view  of  the  courts  which  have  adverted  to  the  failure  to 
perform  the  duty  as  one  of  the  distinct  factors  bearing  upon  the  right 
of  recovery.*     The  servant's  inability  to  recover  is,  of  course,  espe- 


'  See  Baltimore  c6  0.  R.  Co.  v.  Baugh 
(1SB3)  149  U.  S.  368,  37  L.  ed.  772,  13 
Sup.  Ct.  Rep.  914;  McQueen  v.  Central 
Branch  Union  P.  R.  Go.  (1883)  30  Kan. 
091,  1  Pae.  139;  Lawrence  v.  Hagemeyer 
d  Co.  (1892)  93  Ky.  591,  20  S.  W.  704; 
Jones  V.  Roach  (1876)  9  Jones  &  S. 
248;  Pollich  v.  Sellers  (1890)  42  La. 
Ann.  623,  7  So.  786 ;  Silvia  v.  Wampa- 
noag  Mills  (1900)  177  Mass.  194,  58  N. 
E.  590 ;  Atlanta  &  C.  Air  Line  R.  Co.  v. 
Rail   (1883)   70  Ga.  674. 

"If  the  engineer,"  said  the  court  in 
Hough  V.  Texas  &  P.  R.  Co.  (1879)  100 
U.  S.  213,  224,  25  L.  ed.  612,  617,  "after 
discovering  or  recognizing  the  defective 
condition  of  the  cowcatcher  or  pilot,  had 
continued  to  use  the  engine  vpithout  giv- 
ing notice  thereof  to  the  proper  officers 
of  the  company,  he  would  undoubtedly 
have  been  guilty  of  such  contributory 
negligence  as  to  bar  a  recovery,  so  far 
as  such  defect  was  found  to  have  been 
the  efficient  cause  of  the  death.  He 
would  be  held,  in  that  case,  to  have  him- 
self risked  the  dangers  which  might  re- 
sult from  the  use  of  the  engine  in  such 
defective  condition." 

''  Greenleaf  v.  Duhuque  d  8.  C.  R.  Co. 
(1871)  33  Iowa,  52.  Under  the  char- 
acteristic Missouri  doctrine  reviewed  in 
§  301,  supra,  neither  the  failure  to  com- 
plain, nor  the  making  of  a  complaint,  is 
decisive.  Thorpe  v.  Missouri  P.  R.  Co. 
(1886)  89  Mo.  652,  '58  Am.  Rep.  120, 
2  S.  W.  3. 

"  Cunningham  v.  Merrimac  Paper  Co. 
(1895)  163  Mass.  89,  39  N.  E.  774; 
Degnan  v.  Jordan  (1895)  164  Mass.  84, 
41  N.  E.  117;  McDcrmott  v.  Hannibal 
d  St.  J.  R.  Co.   (1885)  87  Mo.  285;  At- 


lanta d  C.  Air  Line  R.  Co.  v.  Ray 
(1883)  70  Ga.  674;  M'Charles  v.  Horn 
Silver  Min.  &  Smelting  Go.  (1894)  10 
Utah,  470,  37  Pac.  733 ;  Coal  d  Min.  Co. 
V.  Clay  (1894)  51  Ohio  St.  542,  su.h 
nom.  Consolidated  Vnal  &  Min.  Co.  v. 
Floyd,  25  L.  R.  A.  848,  38  N.  E.  610; 
Frazier  v.  Pennsylvania  R.  Co.  (1800) 
38  Pa.  104,  80  Am.  Dec.  467;  Be.nisch 
V.  Roberts  (1891)  143  Pa.  1,  21  Atl. 
998 ;  Lineoslci  v.  Susquehanna  Coal  Go. 
(1893)  157  Pa.  153,  27  Atl.  577;  Patter- 
son V.  Pittsburgh  d  G.  R.  Go.  (1874) 
76  Pa.  389,  394,  18  Am.  Rep.  412; 
Baker  v.  Allegheny  Valley  R.  Co. 
(1880)  95  Pa.  211,  40  Am.  Rep.  634 
{arguendo)  ;  Philadelphia  d  R.  R.  Co. 
v.  Huber  ( 1889)  128  Pa.  63,  5  L.  R.  A. 
439,  18  Atl.  334;  Crutchfield  v.  Rich- 
mond  d  D.  R.  Co.  (1878)  78  N.  C.  .300; 
Columbus  d  W.  R.  Co.  v.  Bradford 
(1888)  86  Ala.  574,  6  So.  90;  Le  Glair 
V.  First  Div.   of  St.   Paul  d  P.  R.   Co. 

(1873)  20  Minn.  9,  Gil.  1 ;  'Sew  Orleans, 
J.  d  a.  W.  R.  Co.  V.  Hughes  (1873)  49 
Miss.  258:  Lyttle  v.  Chicago  d  W.  M. 
R.  Co.  (1890)  84  Mich.  289,  47  N.  W. 
571;  Illinois  G.  R.  Co.  v.  Jewell  (1867) 
46  111.  99,  92  Am.  Dec.  240;  Allerton 
Packing  Co.  v.  Egan  (1877)  86  111.  253; 
Stafford  v.  Chicago,  B.  d  Q.  R.  Go. 
(1885)  114  111.  244,  2  N.  E.  185;  Chi- 
capo  d  A.  R.  Co.  y.  Cullen  (1900)  187 
111.  523.  ,58  N.  E.  455,  Affirming  (1900) 
87  111.  App.  374;  Chicago  &  A.  R.  Co. 
V.  Bragonier  (1886)  119  111.  51,  7  N.  E. 
688 ;    Camp    Point    Mfg.    Co.    v.    Ballou 

(1874)  71  111.  417;  Toledo.  W.  d  W.  R. 
Co.  V.  Eddy  (1874)  72  111.  138:  St. 
Lovi^  d  S.  E.  R.  Go.  v.  Britz  (1874)  72 
111.    250;    Pennsylvania    Go.    v.    Lynch 
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cially  clear  where  he  has  failed  to  fulfil  a  duty  in  this  regard  which 
has  heen  imposed  upon  him  by  the  express  orders  of  his  employer.^ 

That  the  servar.t  cannot  be  debarred  from  maintaining-  an  action 
on  the  ground  that  he  did  not  report  a  defect,  except  where  he  was  also 
chargeable  with  a  knowledge  of  that  defect,  follows  immediately  from 
the  general  principle  explained  in  §  295,  supra,  and  it  has  been,  so 
held  in  the  cases  cited  below.^  ISTor  can  any  duty  to  report  be  predi- 
cated with  regard  to  conditions  which  are,  or  which  may  be  presumed 
to  be,  known  to  the  emplo}'er.® 

h.  To  whom  the  report  should  he  made. — As  a  general  rule  the  serv- 
ant's duty  to  report  a  defect  is  not  considered  to  have  been  properly 
performed  unless  he  notifies  some  employee  whose  ofiicial  rank  or 
functions  are  such  that  his  knowledge,  as  thus  acquired,  will  be  im- 
puted to  the  master,  and  cast  upon  the  latter  an  immediate  duty  to 
remedy  the  dangerous  conditions.^  Commonly,  if  not  ordinarily,  any 
employee  to  whom  this  description  is  applicable  will  be  also  the  agent 


(1878)  90  111.  333;  Missouri  Furnace 
Co.  V.  Abend  (1SS3)  107  111.  44,  47  Am. 
Rep.  425 ;  United  States  Rolling  Stock 
Co.  V.  Wilder  (1886)  116  111.  100,  5  N. 
E.  02;  Wabash,  St.  L.  &  P.  R.  Go.  v. 
Tlwmpson  (1884)  15  111.  App.  117; 
Evans  v.  Chessmond  (1890)  38  111.  App. 
615;  St.  Louis  Press  Brick  Co.  v.  Ken- 
yon  (1893)  57  111.  App.  640;  Peoria, 
D.  &  E.  R.  Co.  V.  Puckett  (1893)  52 
111.  App.  223;  Illinois  Steel  Co.  v. 
Paschke  (1893)  51  111.  App.  456;  ffowe 
V.  Medarls  (1899)  183  111.  288,  55  N.  E. 
724,  Reversing  (1899)  82  111.  App.  515; 
Chicago  d  A.  R.  Co.  v.  Merriman 
(1899)  86  111.  App.  454;  Eelbig  v. 
Slaughter  (1901)  95  111.  App.  623;  Ross 
V.  Chicago,  M.  &  St.  P.  R.  Go.  (1881) 
2  McCrary,  235,  8  Fed.  544;  McFarlan 
Carriage  Co.  v.  Potter  (1899)  153  Ind. 
107,  53  N.  E.  465. 

"Owing  the  master  a  duty  in  protect- 
ing his  property,  and  being  charged  with 
the  safety  of  fellow  servants,  of  trav- 
elers, and  of  the  property  of  shippers, 
the  railway  operative,  knowing  of  de- 
fects in  machinery,  or  want  of  skill  in 
fellow  servants,  is  derelict  in  not  ad- 
vising his  master,  that  investigation  and 
repairs  of  machinery,  or  the  discharge 
of  the  unfaithful  may  follow,  for  the 
safety  of  all  concerned."  Evansville 
&  T.  H.  R.  Co.  V.  Duel  (1893)  134  Ind. 
156,  33  N.  E.  355. 

*  Jinoxvillc  Iron  Go.  v.  Smith  (1887) 
86  Tenn.  45,  5  S.  W.  438   (held  error  for 


the  court  to  refuse  an  instruction  to  the 
effect  that  a  convict  in  a  coal  mine,  who 
failed  to  report  that  a  roof  was  danger- 
ous, as  was  required  by  an  order  pro- 
mulgated by  the  penitentiary  lessees, 
could  not  recover ) . 

=  Dale  V.  St.  Louis,  E.  C.  &  N.  R.  Go. 
(1876)  63  Mo.  459;  Perry  v.  Ricketts 
(1870)   55  111.  234. 

"  Baker  v.  Allegheny  Valley  R.  Co. 
(1880)  95  Pa.  211,  40  Am.  Rep.  634; 
Seley  v.  Southern  P.  Co.  (1890)  6  Utah, 
319,  23  Pac.  751  (danger  of  unblocked 
frogs);  Fairbank  v.  Haentzsche  (1874) 
73  111.  236  (shaft  removed  by  master 
himself  and  temporarily  placed  so  as 
to  project  several  feet  into  the  room 
where  the  servant  was  at  work ) .  This 
principle  has  been  embodied  in  the  Eng- 
lish employers'  liability  act  of  1880,  and 
in  some  of  the  American  statutes  mod- 
eled upon  it.     See  chapter  xxxvii.,  post. 

'  Richardson  v.  Cooper  ( 1878 )  88  111. 
273.  Notice  of  a  defect  in  machinery 
to  a  fellow  servant  is  not  sufficient  to 
charge  the  master.  Chicago  &  A.  R.  Co. 
V.  Merriman  (1901)  95  111.  App.  628; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Eckols 
(1804)  7  Tex.  Civ.  App.  429,  26  S.  W. 
1117  (switchman  directing  the  work  of 
other  switchmen,  but  himself  under  or- 
ders of  yard  master,  who  was  the  only 
person  having  the  right  to  discharge  the 
subordinates,  held  not  a,  proper  person 
to  whom  to  make  complaint) .  Compaje 
§§  148-150,  ante. 
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who  is  invested  with  the  authority  to  apply  the  remedy.®  But  this 
concurrence  of  functions  is  not  invariable.® 

If  the  employee  to  whom  the  report  is  made  fails  to  repair  the  de- 
fects, the  servant  is  bound  to  notify  the  owner ;  and  if  he  does  not  do 
this,  he  continues  to  work  at  his  own  risk.^" 

c.  Sufficiency  of  the  notice. — Whether  a  servant  gave  to  the  em- 
ployer due  notice  as  to  the  dangerous  conditions  is  primarily  a  ques- 
tion for  the  jury.^^ 

304.  Duty  of  servant  to  remedy  defects.  — (See  also  cases  cited  in  § 
432,  note  11,  post.) — The  obligations  of  a  subordinate  servant  in  re- 
spect to  the  condition  of  the  instrumentalities  which  he  uses  are  gen- 
erally limited  to  reporting  to  a  superior  any  defects  which  come  to  his 
notice.  But  it  is  quite  clear,  both  on  principle  and  authority,  that,  if 
he  is  directed  and  empowered  to  remedy  the  defects,  he  is  bound  to 
imdertake  this  function,  if  its  execution  is  reasonably  within  his  ca- 
pacity. ■"■  The  cases  illustrating  this  situation  may  be  referred  to  the 
same  general  category  as  those  discussed  in  §  343,  post. 

B.  Eelation-  between  the  defenses  of  assumption  oe  risks  and 

CONTBIBUTOEY  NEGLIGENCE. 

305.  Generally. —  Since  the  conception  underlying  the  servant's  as- 
sumption of  a  known  risk  is  essentially  that  of  an  implied  agreement 
to  accept  the  responsibility  for  any  bodily  hurt  which  may  result  from 

'  Notice  of  the  incompetency  of  a,  serv-  fective  engine.  Pieart  v.  Chicago,  R.  I. 
ant,  if  given  to  a  foreman  having  power  d  P.  R.  Co.  (1S91)  82  Iowa,  148,  47  N. 
to  hire  and  discharge  men,  without  any   W.   1017. 

accountability  to  a  superior,  is  notice  '°  Lineoski  v.  Susquehanna  Coal  Co. 
to  the  employer.  Wust  v.  Erie  City  (1893)  157  Pa.  153,  27  Atl.  577. 
Iron  Works  (1892)  149  Pa.  263,  24  Atl.  ^"^  Ross  v.  Chicago,  M.  &  St.  P.  R.  Co. 
291;  Ross  v.  Chicago,  M.  <&  St.  (1881)  2  MeCrary,  235,  8  Fed.  544.  It 
P.  R.  Co.  (1881)  2  McCrary,  235,  is  not  enough  to  notify  the  employer  or 
8  Fed.  544  (master  mechanic  of  rail-  his  representative  that  an  appliance, 
way  held  to  be  a  proper  person  to  whom  like  a  hand  car,  consisting  of  numerous 
to  report  incompetency  of  fellow  serv-  parto,  is  "in  bad  shape."  It  must  be 
ant).  See  Weber  Wagon  Co.  v.  Kehl  shown  that  knowledge  of  the  particular 
(1891)  40  111.  App.  585  (complaint  to  defect  was  brought  home  to  the  em- 
the  foreman  under  whom  a  servant  ployer.  Burlington  &  C.  R.  Co.  v.  Liehe 
works,  of  a  dangerous  appliance,  is  (1892)  17  Colo.  280,  29  Pac.  175. 
pro23er).  Parody  v.  Chicago,  M.  &  St.  'Recovery  has  been  denied,  where 
P.  R.  Go.  (1882)  5  McCrary,  38,  15  Fed.  plaintiff,  a  railway  fireman,  had  his  at- 
205  (3^ard  master  a  proper  person  to  tention  called  to  the  loose  condition  of 
whom  to  report  defect  in  drawbar).  a  step  on  the  engine,  and  noticed  sev- 

"  A  yard  master  whose  duty  it  is  to  eral  different  times  thereafter  that  it 
report  defective  engines  to  the  train  was  loose,  and  each  time  he  refixed  it 
master,  although  having  no  personal  au-  without  reporting  it  to  the  foreman,  and 
thority  to  direct  repairs  to  be  made  or  was  told  by  the  engineer  to  remove  the 
to  remedy  such  defects,  ia  the  proper  step,  but  failed  to  do  so,  and  on  the 
person  to  whom  a  switchman  employed  same  day,  in  attempting  to  use  the  step, 
in  the  yard   should  complain  of  a  de-   was  injured.     Kerrigan  v.  Chicago,  M, 
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his  exposure  to  that  risk/  and  the  theory  upon  which  contrihubory 
negligence  is  held  to  preclude  him  from  recovery  is  that  he  was  guilty 
of  imprudence  in  the  premises,  and  that  this  imprudence  was  par- 
tially or  entirely  the  cause  of  his  injury^^  the  differentiation  of  the 
two  defenses  in  practice  would  seem  to  present  no  great  difficulties. 
But,  as  a  matter  of  fact,  the  obvious  distinction  between  them,  and 
the  logical  results  of  that  distinction,  have,  in  a  singularly  large  num- 
ber of  cases,  been  lost  sight  of,  or  treated  as  immaterial,  or  even  de- 
nied to  exist.^ 

<«  St.  P.  R.  Go.  (1899)  104  Wis.  166,  8D  620,  24  S.  E.  644.  Compare  also  the 
N.  W.  586.  passage  quoted  from  Pittsburgh  &  0.  R. 

See  also  Kenney  v.  Second  Ave.  R.  Go.  v.  Sentmeyer  (1879)  92  Pa.  276,  37 
Co.  (1895)  89  Hun,  340,  35  N.  Y.  Supp.  Am.  Rep.  684,  §  307,  note  3,  infra;  and 
395  (driver  of  street  car  did  not  make  see  Assop  v.  Yates  (1858)  2  Hurlst.  & 
any  attempt  to  remedy  brake)  ;  Butte  v.  N.  768,  27  L.  J.  Exch.  N.  S.  156  (re- 
Pleasant  Valley  Goal  Go.  (1896)  14  covery  denied  simply  on  the  ground  of 
Utah,  282,  47  Pac.  77  (miner  did  not  the  servant's  voluntary  continuance  at 
repair  defective  track  in  room  where  he  work,  without  any  specific  allusion  to 
was  working)  ;  Truman  v.  Rudolph  his  assumption  of  the  risk,  or  contribu- 
(1895)  22  Ont.  App.  Rep.  250  (orders  tory  negligence);  M'Gharles  v.  Horn 
of  employee  to  apply  remedy  were  not  Silver  Min.  <&  Smelting  Go.  (1894)  10 
carried  out)  ;  Gonway  v.  Ghicago  O.  W.  Utah,  470,  37  Pac.  733  (holding  that  a 
R.  Go.  (1897)  103  Iowa,  373,  72  N.  W.  verdict  for  the  defendant  should  be  di- 
543  (foreman  in  charge  of  railway  coal  rected  where  the  plaintiff  himself  has 
house  and  appliances  did  not  keep  them  testified  that  he  continued,  with  knowl- 
in  suitable  condition).  edge  of  a  fellow  servant's  unfitness,  to 

'  See  §  276,  ante.  expose   himseM   to  the   dangers   arising 

'  Wharton,  Neg.  §  300 ;  Shearm.  &  therefrom ;  but  the  actual  theory  of  the 
Redf.  Neg.  5th  ed.  §  63;  Beven,  Neg.  pp.  defense  was  not  mentioned)  ;  and  the 
168  et  seq.;  Pollock,  Torts,  p.  374.  cases  cited  in  §  257,  ante. 

"  This  remark  is  not  intended  to  apply  That  the  defense  of  contributory  neg- 
to  cases  in  which  the  inability  of  the  ligence  is  one  impliedly  meant  in  many 
servant  to  recover  for  an  injury  caused  of  the  cases  in  which  language  of  this 
by  a  known  risk  is  affirmed  in  perfectly  tenor  is  used  may  sometimes  be  inferred 
general  terms,  without  any  specific  men-  from  expressions  found  in  the  other 
tion  of  either  of  these  defenses.  Such  parts  of  the  opinion,  or  from  the  cus- 
are  the  following:  When  an  employee,  tomary  practice  of  the  court  to  test  the 
after  having  the  opportunity  of  becom-  right  of  recovery,  with  reference  to  that 
ing  acquainted  with  the  risks  of  his  sit-  defense.  But  if  the  court  is  one  which 
uation,  accepts  them,  he  cannot  com-  treats  the  servant's  continuance  of  work, 
plain  if  he  is  subsequently  injured  by  sometimes  as  being  indicative  of  a  want 
such  exposure.  St.  Louis  &  S.  E.  R.  Co.  of  care  and  sometimes  as  showing  that 
V.  Britz  (1874)  72  111.  257.  If  the  serv-  he  assumed  the  given  risk,  it  is  a  matter 
ant,  after  having  knowledge  of  the  de-  merely  of  surmise  which  defense  was  in- 
fective machinery,  apparatus,  or  ma-  tended  to  take  effect.  This  uncertainty, 
terial,  remains  in  the  service,  and  at-  however,  is  probably  never  of  any  prac- 
tempts  to  use  the  same,  and  is  thereby  tical  importance,  since  in  all  the  juris- 
injured,  he  cannot  recover  of  the  com-  dictions  where  this  ambiguous  language 
pany  for  such  injury.  Houston  &  T.  G.  has  been  employed  the  servant's  knowl- 
R.  Co.  V.  Myers  (1881)  55  Tex.  Ill,  edge  of  the  risk  prevents  his  maintain- 
quoting  Pierce,  Railroads,  p.  379,  note  4.  ing  the  action,  as  a  matter  of  law. 
If  a  servant  wilfully  encounters  dan-  whether  the  one  defense  or  the  other  is 
gers  which  are  known  to  him,  or  are  relied  on.  Sometimes,  each  of  the  two 
notorious,  the  master  is  not  responsible  defenses  seems  to  have  been  present  to 
for  an  injury  occasioned  thereby.  Bervs  the  mind  of  the  judge  at  different  stages 
V.  Gaston  Gas  Coal  Go.  (1885)  27  W.  in  the  progress  of  the  ease.  Thus,  in 
Va.  285,  55  Am.  Rep.  304;  Massie  v.  one  of  the  earlier  English  cases  turning 
Peel  Splint  Coal  Go.   (1896)   41  W.  Va.    on  the  effect  of  the  servant's  knowledge. 
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It  is  most  desirable,  therefore,  to  obtain  an  adequate  idea  of  tbe 
true  relation  between  these  defenses.  Few  lawyers,  we  imagine,  real- 
ize the  extent  to  which  this  department  of  the  law  has  been  unneces- 
sarily obscured  and  complicated  through  the  downright  intellectual 
obliqiiity  or  the  slovenliness  of  language  by  which  the  boundary  line 
between  them  has  been  blurred  or  obliterated. 

306.  Logical  independence  of  the  two  defenses.  —  The  logical  situ- 
ation resulting  from  a  distinction,  of  which  the  existence  of  two  sepa- 
rate lines  of  decisions,  in  which  the  servant's  voluntary  exposure  of 
himself  to  a  known  risk  is  considered  from  the  standpoint  of  an  as- 
sumption of  the  risk  and  of  contributory  negligence  in  incurring  that 
risk,  constitutes  a  practical  recognition,  has  frequently  been  explained 
by  the  courts.-* 


Chief  Baron  Pollock  remarked  during 
the  argument  of  counsel  that  a,  servant 
"took  the  risk"  if  he  went  on  working 
after  the  master  himself  had  observed 
a  defect  and  expressed  his  opinion  about 
it,  while,  in  the  judgment  of  the  court, 
delivered  by  Watson,  B.,  the  servant's 
right  to  recover  was  denied  on  the 
ground  that  he  knew  that  the  defective 
appliance  was  used,  and,  being  "con- 
tributory of  the  injury,"  came  under 
the  principle  stated  by  Lord  Cranworth 
in  Paterson  v.  Wallace  (1854)  1  Macq. 
H.  L.  Gas.  748,  28  Eng.  L.  &  Eq.  48, 
that  a  plaintiff  must,  as  a  condition  pre- 
cedent to  recovery,  establish  that  the  in- 
jury arose  from  no  "rashness  of  his 
own."  Griffiths  v.  OUlow  (1858)  3 
Hurlst.  &  N.  648,  27  L.  J.  Exch. 
N.  S.  404.  Similarly  in  Dynen  v. 
Leaoh  (1857)  26  L.  J.  Exch.  N.  S.  221, 
while  the  other  judges  rested  their 
decision  on  the  plaintiff's  assumption  of 
the  risks,  Channell,  B.,  took  the  ground 
that,  by  continuing  in  the  defendant's 
employ,  he  directly  contributed  to  the 
accident. 

^  "Carelessness  is  not  the  same  thing 
as  intelligent  choice."  Bowen,  L.  J.,  in 
Thomas  v.  Quartermatne  (1887)  L.  R. 
18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S. 
340,  57  L.  T.  N.  S.  537,  35  Week.  Rep. 
555,  51  J.  P.  516.  (The  remainder  of 
the  passage  of  which  this  remark  forms 
a  part  is  quoted  in  chapter  XX.,  post.) 
In  the  same  case  Pry,  L.  J.,  said: 
"There  are  two  matters  which  often 
arise  for  discussion  in  these  cases  of 
negligence,  which  are,  I  think,  liable  to 
be  confused,  and  yet  are  inseparable  in 
reason.  The  one  is  the  willingness  of 
the  plaintiff  to  assume  the  danger;  and 
this  willingness,   if   assumed   with   full 


knowledge,  may  lessen  or  remove  any 
duty  of  the  employer  to  the  employed, 
and  may  thus  prevent  the  arising  of  any 
cause  of  action,  though,  in  the  discharge 
of  the  work  undertaken,  the  workman 
may  have  been  guilty  of  no  negligence. 
The  other  is  the  negligence  of  the  plain- 
tiff', which  may  have  placed  him  in  cir- 
cumstances of  difficulty  or  danger,  or 
which,  when  he  is  placed  in  such  circum- 
stances, may  have  contributed  to  the  in- 
jury. Here  there  may  have  been  no  will- 
ingness to  enter  on  the  danger,  but  neg- 
ligence when  in  it.  In  both  these  ques- 
tions the  knowledge  of  the  plaintiff  may 
be  a  material  ingredient.  But  the  ques- 
tions are  nevertheless  distinct." 

"Assuming  the  risks  of  an  employ- 
ment is  one  thing  and  quite  an  essen- 
tially different  thing  from  incurring  an 
injury  through  contributory  negligence." 
Uundle  v.  Bill  Mfg.  Co.  (1894)  86  Me. 
400,  30  Atl.  16. 

"Acquiescence  with  knowledge  is  not 
synonymous  with  contributory  negli- 
gence. One  having  full  knowledge  of 
defects  .  .  .  may  use  the  utmost 
care  to  avert  the  dangers  which  they 
threaten."  Hesse  v.  Columbus,  8.  &  H. 
B.  Co.  (1898)  58  Ohio  St.  167,  169,  50 
N.  E.  355. 

"There  is  a  clear  and  logical  distinc- 
tion between  a  defense  resting  upon  the 
assumption  of  risks,  and  that  predicated 
upon  contributory  negligence."  Alcorn 
V.  Chicago  c6  A.  R.  Co.  (1891)  108  Mo. 
81,  18  S.  W.  188. 

"The  doctrine  of  assumption  of  risk  by 
the  employee  is  distinct  from  the  doc- 
trine of  contributory  negligence,  al- 
though there  may  arise  a  certain  condi- 
tion of  facts  capable  of  supporting  ei- 
ther inference.     This  has  given  rise  to  a 
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The  cwo  defenses  being  distinct,  it  follows  that  evidence  of  the  serv- 
ant's having  begun  or  continued  work  with  a  knowledge  of  the  danger 

great  deal  of  confusion  of  statement  posed  by  law  upon  the  servant,  however 
when  dealing  with  these  defenses.  'As-  unwilling  or  protesting  he  may  be.  As- 
sumption of  risk'  rests  in  the  law  of  sumption  of  risk  is  not  a  duty,  but  is 
contract,  and  involves  an  implied  agree-  purely  voluntary  upon  the  part  of  the 
ment  by  the  employee  to  assume  the  servant.  The  risk  from  the  master's 
risks  ordinarily  incident  to  his  employ-  breach  of  duty  never  rests  upon  the  pro- 
ment,  or  a,  waiver,  after  full  knowledge  testing  or  unwilling  servant.  Tolens, 
of  an  extraordinary  risk,  of  his  right  to  not  sciens,  is  the  test."  Dempscy  v. 
hold  the  employer  for  a  breach  of  duty  Sawyer  ( 1901 )  95  Me.  295,  49  Atl.  1035. 
in  this  regard.  Hooper  v.  Columbia  &  "The  defenses  of  'contributory  negli- 
(?.  R.  Go.  (1884)  21  S.  C.  547,  53  Am.  gence'  and  of  'assumed  risk'  are  sepa- 
Eep.  6ff4.  The  law  as  to  waiver  applies  rate  and  distinct.  The  doctrines  are  ap- 
because  the  relation  between  the  em-  plicable  under  different  conditions, 
ployer  and  employee  is  contractual,  and  'Contributory  negligence,'  in  a  case  of 
waiver  is  the  voluntary  relinquishment  this  kind,  implies  the  existence  of  negli- 
of  a  known  right.  By  the  contract  the  gence  on  the  part  of  an  injured  servant, 
employer  and  employee  each  assume  cer-  co-operating  with  that  of  a  master,  and 
tain  risks,  but,  as  in  all  contracts,  either  thus  aiding  in  producing  the  injury." 
party  may  waive  his  right  to  insist  up-  Texas  &  P.  R.  Go.  v.  Bryant  (1894)  8 
on  strict  performance  of  the  other's  con-  Tex.  Civ.  App.  134,  27  S.  W.  825.  "The 
tractual  duty.  When,  therefore,  a  case  doctrine  of  'assumed  risk'  obtains  with- 
arises  in  which  it  is  shown  (upon  prop-  out  necessary  reference  to  the  existence 
er  pleading)  that  the  employee  has  as-  of  negligence.  If  the  servant,  with 
sumed  the  risk  from  which  the  injury  knowledge  of  a  defect  in  the  master's 
arose,  or,  what  is  the  same  thing  in  ef-  premises,  and  of  the  danger  and  risk  in- 
fect, has  waived  his  right  to  hold  the  cident  thereto,  continues  in  the  service 
employer  responsible  for  the  risk,  the  of  the  master  without  proper  notice  to 
employee's  action  is  defeated  because  of  the  latter,  he  assumes  the  risk  incident 
his  agreement,  and  not  because  of  negli-  to  the  service  and  growing  out  of  the  ex- 
gence.  'Contributor^  negligence,'  on  istence  of  the  defect,  and  this  without 
the  other  hand,  rests  in  the  law  of  torts,  regard  to  the  degree  of  care  which  he 
as  applied  to  negligence,  and  when  such  may  exercise  in  the  performance  of  his 
defense  is  established  the  plaintiff's  ac-  labors."  Texas  &  N.  0.  R.  Go.  v.  Gon- 
tion  is  defeated,  not  because  of  any  roy  (1892)  83  Tex.  214,  18  S.  W.  609. 
agreement,  express  or  implied,  but  be-  See  also  Prohert -v.  Phipps  (1889)  149 
cause  his  own  misconduct  was  a  proxi-  Mass.  258,  21  N.  E.  370;  Tuttle  v.  De- 
mote cause  of  the  injury."  Bodie  v.  troit,  G.  H.  &  M.  R.  Go.  (1887)  122  U. 
Gharleston  &  MV.  G.  R.  Go.  (1900)  61  S.  S.  189,  30  L.  ed.  1114,  7  Sup.  Gt.  Rep. 
C.  468,  39  S.  E.  715.  "This  distinction,  116"6;  Southern  P.  Go.  v.  Seley  (1894) 
while  not  emphasized  in  the  charge,  was  152  U.  S.  145,  38  L.  ed.  391,  14  Sup.  Ct. 
plainly  manifest  therein,  for  the  jury  Rep.  530;  Sneda  v.  Libera  (1896)  65 
were  instructed  as  to  both  defenses  in  Minn.  337,  68  N.  W.  36;  Anderson  v. 
language  from  which  the  distinction  c.  N.  Nelson  Lumber  Go.  (1896)  67 
was  inferable."  (That  this  court  has  Minn.  79,  69  N.  W.  630;  Wuotilla  v. 
not  always  borne  in  mind  the  distinc-  Diiluth  Lumber  Go.  (1887)  37  Minn, 
tion  recognized  in  this  passage  will  be  153,  33  N.  W.  551 ;  St.  Louis,  Ft.  S.  & 
apparent  from  the  case  cited  in  §  309,  W.  R.  Go.  v.  Irwin  (1887)  37  Kan.  701, 
note  3,  infra.)  16  Pac.  146;  Pennsylvania  Go.  v.  Witte 

"There  is  an  essential  difference  be-  (1896)  15  Ind.  App.  583,  43  N.  E.  320, 
tween  the  defense  of  contributory  negli-  44  N.  E.  377 ;  and  cases  cited  in  the  next 
gence  and  the  defense  of  assumption  of  section. 

risk, — a  difference  often  obscured,  but  The  defense  of  assumed  risks  and  that 
which  should  be  kept  clear  in  the  mind  of  contributory  negligence  being  dis- 
for  a  correct  understanding  of  the  rela-  tinct,  they  should  not  be  confused  in  a 
tive  rights  and  duties  of  master  and  charge.  It  is  error  to  give  an  instruc- 
servant,  as  to  the  dangers  arising  from  tion  to  the  effect  that,  if  the  jury  found 
the  use  of  defective  machinery  or  appli-  that  there  was  danger,  however  careful 
ances.  Contributory  negligence  is  a  the  parties  might  be,  and  that  such  dan- 
breach  of  the  legal  duty  of  due  care  im-   ger  was  known  to  the  plaintiff,  then  he 
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arising  from  the  master's  breach  of  duty  raises  both  the  questions 
whether  he  assumed  that  danger,  and  whether  he  was  negligent.^ 

If  for  any  reason  it  appears  that  the  master  is  precluded  from  avail- 
ing himself  of  one  of  these  defenses,  the  servant's  action  may  still  be 
resisted  on  the  ground  that  the  other  is  applicable.* 

assumed  the  risks  ordinarily  incident  to  what  was  going  on  there,  so  far  as  he 
the  employment.  Mayton  v.  Sonnefield  knew  of  it,  he  could  not  recover;  and 
(1898;  Tex.  Civ.  App.)  48  S.  W.  608.  that  if  he  did  not  know  of  it,  and  would 
On  the  ground  that  the  instruction  not  have  known  of  it  in  the  exercise  of 
asked  for  confused  two  distinct  propo-  proper  care,  the  jury  must  inquire 
sitions,  that  relating  to  the  risks  as-  whether  the  injury  was  due  solely  to 
sumed  by  an  employee,  and  that  relating  some  neglect  of  duty  by  defendant, — is 
to  the  amount  of  vigilance  that  should  appropriate  to  the  defense  of  conlribu- 
be  exercised,  it  has  been  held  not  to  be  tory  negligence  also,  and  is  therefore 
error  to  refuse  to  charge  a  jury  that  the  not  prejudicial  to  plaintiff,  even  if  the 
servant  assumed  a  certain  risk  as  one  matter  should  be  referred  to  the  head  of 
ordinarily  incident  to  his  employment,  contributory  negligence.  Barker  v. 
and  was  bound  to  be  vigilant  in  avoiding  Lawrence  Mfg.  Go.  (1900)  176  Mass. 
it.     Union  P.  R.  Co.  v.  O'Brien   (1896)    203,  57  N.  E.  a66. 

161  U.  S.  451,  40  L.  ed.  766,  16  Sup.  Ct.  (2)  That  which  consists  in  the  failure 
Eep.  618.  An  instruction  to  the  effect  to  use  proper  care  in  regard  to  the  act 
that  continuance  of  work  with  actual  or  which  was  the  immediate  cause  of  the 
constructive  knowledge  of  a  defect  in-  injury.  See  Gibson  v.  Erie  R.  Co. 
creasing  the  dangers  of  one's  employ-  (1875)  63  N.  Y.  449,  20  Am.  Eep.  552 
ment  tends  to  show  contributory  negli-  (brakeman  climbing  the  side  ladder  of 
gence  has  been  considered  to  confound  a  car,  when  his  duties  did  not  require 
waiver  with  contributory  negligence,  it,  was  struck  by  a  projecting  roof  the 
Grabell  v.  IVapello  Coal  Co.  (1886)  68  position  of  which  he  knew).  Southern 
Iowa,  751,  28  N.  W.  56.  P.  Co.  v.  Seley  (1894)   152  U.  S.  145,  38 

"The  twofold  conclusion  to  which  the  L.  ed.  391,  14  Sup.  Ct.  Rep.  530;  Ballon 
servant's  knowledge  may  conceivably  v.  Chicago,  M.  &  St.  P.  R.  Go.  (1882) 
lead  is  recognized  in  relation  to  two  54  Wis.  257,  41  Am.  Rep.  31,  11  N.  W. 
kinds  of  negligence:  559;  Bcmisoh  v.  Roberts  (18S1)   143  Pa. 

(1)  That  which  is  predicated  of  a  con-  1,  '21  Atl.  998;  Eanrahan  v.  Brooklyn 
tinuance  of  work.  See  De  Lisle  v.  Ward  L'lev.  R.  Co.  (1897)  17  App.  Div.  588, 
(1897)  168  Mass.  579,  47  N.  E.  436;  45  N.  Y.  Supp.  474;  Graver  v.  Christian 
McQueen  V.  Central  Branch  Union  P.  R.  (1887)  36  Minn.  413,  31  N.  W.  457; 
Go.  (1883)  30  Kan.  691,  1  Pac.  139;  McDonald  v.  Chicago,  St.  P.  M.  &  0  R 
Goolc  V.  St.  Paul,  M.  &  M.  R.  Co.  (1885)  Go.  (1889)  41  Minn.  439,  43  N.  W.  380; 
34  Minn.  45,  24  N.  W.  311;  Smith  v.  E.  Smith  v.  E.  W.  Backus  Lumber  Co. 
W.  Backus  Lumber  Co.  (1896)  64  Minn.  (1896)  64  Minn.  447,  67  N.  W.  358; 
447,  67  N.  W.  358.  Stone  v.  Oregon  City  Mfg.  Co.  (1870)  4 

"If,  with,  knowledge,  or  with  means  Or.  52. 
of  knowledge,  equal  to  his  employer's  of  In  view  of  the  fact  that  the  defenses 
defects  in  the  machinery,  the  servant,  are  alternative  and  concurrent,  a  state- 
without  remonstrance,  voluntarily  con-  ment  like  the  following  is  too  broad: 
tinues  in  the  service,  a  waiver  of  his  The  law  does  not  impute  negligence  to  a 
claim  for  damages  is  said  to  have  taken  servant  for  using  the  machinery  of  nis 
place,  or  his  conduct  is  regarded  as  neg-  master  which  he  knows  to  be  defective, 
ligence  contributory  to  the  resulting  in-  He  merely  assumes  the  risk  incident  to 
jury."  Wells  v.  Ooe  (1886)  9  Colo,  such  defect,  and  cannot  recover  damages 
159,  II  Pac.  50.  for  any  injury   which   results  from   it. 

Where  the  evidence  showed  that  a  de-  Green  v.  Cross  (1890)  79  Tex.  130,  15 
feet  in  appliances  for  work  occurred  S.  W.  220.  It  is  clear  that  negligence 
after  plaintiff  had  commenced  work,  an  may  be  imputed  if  the  master  chooses  to 
instruction,  given  under  the  head  of  as-  rely  on  that  defense.  See  Missouri  P. 
sumption  of  risk,  that  if  plaintiff  knew  R.  Go.  v.  Somers  (1890)  78  Tex.  439,  14 
of  the  existence  of  the  hole  he  fell  into,   S.  W.  779. 

or  would  have  known  of  it  in  the  exer-       ^  It  has  been  pointed  out  that,  while 
cise   of   proper   care   with    reference   to  in  many  circumstances  a  servajit  may, 
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307.  Contributory  negligence  at  tlie  time  of  tlie  injury  is  material 
only  in  cases  where  there  has  been  no  assumption  of  the  risk. — 
It  would  seem  that,  in  view  of  the  contractual  relations  of  the  parties, 
the  first  question  which,  in  a  natural,  logical  sequence,  first  demands 
settlement,  is  whether  the  risk  which  caused  the  injury  was  one  of 
those  accepted  under  an  implied  agreement,  and  that  the  question 
whether  the  servant's  conduct  was  imprudent  only  becomes  material 
after  the  conventional  assumption  of  the  risk  has  been  negatived/  In 
a  good  many  cases  we  find  the  essentiaJiy  secondary  and  ulterior  chap 
acter  of  the  second  question  fully  recognized.  Thus,  courts'  have  re- 
fused to  consider  the  defense  of  contributory  negligence  where  the  evi- 
dence showed  that  the  risk  was  assumed  either  as  being  ordinary,^  or 
for  the  reason  that,  although  it  was  extraordinary,  the  servant  went 
on  working  with  a  full  comprehension  of  its  nature  and  extent.^ 

by  giving  notice  of  defects  in  machinery  ^Northern  C.  R.  Co.  v.  Busson  (1882) 
or  in  the  course  of  business,  relieve  him-  101  Pa.  1,  47  Am.  Rep.  690;  Mcintosh  v. 
self  from  the  risks  which  he  ordinarily  Missouri  P.  R.  Co.  (1894)  58  Mo.  App. 
assumes,  the  rule  relates  more  particu-  281;  Jones  v.  Roberts  (1894)  57  111. 
larly  to  the  employer's  negligence,  and   App.  56. 

that  the  question  of  contributory  negli-  '  In  Carbine  v.  Bennington  &  R.  R. 
gence  in  the  servant  always  remains  to  Co.  (1889)  '61  Vt.  348,  17  Atl.  491,  the 
some  extent,  and  he  is  always  bound  to  court  said,  the  employee  having  assumed 
use  reasonable  care  under  all  the  eir-  the  perils  of  his  employment  in  respect 
cumstances  knosvn  to  him.  McPech  v.  to  the  bridge  (low  overhead)  the  ques- 
Central  Vt.  R.  Go.  (1897)  25  C.  0.  A.  tion  of  contributory  negligence  was  not 
110,  50  U.  S.  App.  27,  79  Fed.  590.  in    this    case.     An    assumption    of     the 

In  Cleveland,  G.  G.  d  St.  L.  R.  Go.  v.  risks  of  the  employment  by  a  servant 
Baker  (1899)  33  C.  C.  A.  468,  63  U.  S.  will  bar  recovery,  independently  of  the 
App.  553,  91  Fed.  224,  it  was  held  that  principle  of  contributory  negligence. 
a  statute  which  expressly  excluded  the  Conley  v.  American  Exp.  Co.  (1895)  87 
defense  of  assumption  of  risk  in  cases  Me.  352,  32  Atl.  965. 
where  a  servant  was  injured  by  a  "The  master's  liability  arises  from 
breach  of  its  provisions  did  not  prevent  the  fact  that  he  subjects  his  servants  to 
the  employer  from  successfully  main-  dangers  which  in  good  faith  he  ought  to 
taining  the  defense  of  contributory  neg-  provide  against;  but  he  is  not  responsi- 
ligence.  ble  for  those  dangers  to  which  the  serv- 

For  the  reason  that,  in  order  to  au-  ant  voluntarily  subjects  himself,  though 
thorize  recovery,  the  absence  of  contrib-  he  does  so  without  carelessness  or 
utory  negligence  must  be  established,  it  breach  of  duty."  Pittsburgh  &  C.  R. 
has  been  held  error  to  instruct  a  jury  Co.  v.  Sentmeyer  (1879)  92  Pa.  276,  37 
that,  if  the  servant  did  not  understand  Am.  Rep.  684.  The  assumption  of  the 
the  dangers  incident  to  his  duties,  he  lisk  will  exonerate  the  master  from  lia- 
did  not  assume  the  risks,  and  defend-  bility,  though  the  servant  was  himself 
ant  was  liable  for  injuries  resulting  free  from  negligence.  Louisville  &  N. 
therefrom.  Stover  Mfg.  Co.  v.  Millane  R.  Go.  v.  Orr  (1882)  84  Ind.  50.  An 
(1900)   89  111.  App.  532.  employee  may  not  shield  himself  from 

^  That  this  is  the  true  logical  sequence  the  consequences  of  a.  conscious  encoun- 
is  implied  in  the  remark  of  the  supreme  tering  of  risk  on  the  ground  that  he  ex- 
court  of  Massachusetts  that,  if  the  serv-  ercised  prudence  in  the  undertaking  to 
ant  has  not  exercised  such  care  as  ordi-  which  the  risk  attaches,  and  from  which 
nary  persons  are  accustomed  to  exercise  the  injury  results.  Texas  &  P.  R.  Co. 
under  like  circumstances,  he  cannot  re-  v.  Bryant  (1894)  8  Tex.  Civ.  App.  134, 
cover,  even  if  he  did  not  assume  the  risk  27  S.  W.  825 ;  Missouri,  K.  &  T.  R.  Go. 
voluntarily.  Mahoney  v.  Dore  (1892)  v.  Wood  (1896;  Tex.  Civ.  App.)  35  S. 
155  Mass.  520,  30  N,  E.  366.  W.  879.     It  matters  not  what  care  and 
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Whenever  the  evidence  suggests  that  the  servant  knew  of  the  extra- 
ordinary risk  which  caused  the  accident  the  jury  should  be  instructed 


caution  a  servant  uses  in  the  discharge 
of  his  duties;  if  his  injuries  are  received 
on  account  of  the  hazards  he  has  as- 
sumed,— ^those  that  he  was  acquainted 
with, — ^he  cannot  recover.  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Clark  (1882)  11  111. 
App.  104. 

In  Saxton  v.  Hawksworth  (1872)  26 
L.  T.  N.  S.  851,  Mellor,  J.,  corrected 
counsel,  who  was  proceeding  to  argue 
that  there  was  no  contributory  negli- 
gence, by  the  remark:  "You  mean  no 
acquiescence  in  the  insufficient  supply  of 
hands."  In  Perigo  v.  Chicago,  R.  I.  & 
P.  R.  Go.  (1879)  52  Iowa,  276,  3  N.  W. 
43,  the  court,  after  referring  to  decisions 
relating  to  the  doctrine  of  assumption 
of  risks,  said:  "The  doctrine  of  these 
cases  is  that  the  negligence  of  the  de- 
fendant, in  furnishing  defective  or  im- 
properly constructed  machinery  and  im- 
plements, is  waived  by  remaining  in  the 
employment  without  protest  or  promise 
of  amendment.  The  waiver  of  the  neg- 
ligence of  the  defendant  places  the  case 
in  the  same  position  as  though  the  de- 
fendant had  not  been  negligent,  and 
without  the  negligence  of  the  defendant 
there  can  be  no  recovery.  This  waiver 
cannot  be  afifected  by  the  particular  sit- 
uation in  which  the  employee  may  be 
placed,  or  the  rapidity  and  promptness 
with  which  he  may  be  required  to  act  at 
the  time  of  the  accident-  These  ques- 
tions may,  very  properly,  bear  upon  the 
question  of  the  contributory  negligence 
of  the  employee,  but  they  can  have  no 
bearing  upon  the  question  whether  the 
defendant  has  been  guilty  of  negligence, 
about  which  the  employee  has  a  legal 
right  to  complain." 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Da- 
vis (1891)  54  Ark.  389,  15  S.  W.  895,  a 
case  of  an  unblocked  frog,  the  court 
said:  "We  think  confusion  has  some- 
times crept  into  cases  like  this,  from  the 
effort  to  determine  them  by  the  rules  of 
contributory  negligence.  We  do  not 
think  they  necessarily  furnish  the  cor- 
rect criterion  for  determination,  but 
that  the  contract  of  employment  is  a 
necessary  element  of  consideration.  It 
is  an  elemental  principle  that  an  em- 
ployee, when  he  enters  into  service, 
agrees  to  assume  all  risks  ordinarily  in- 
cident to  his  employment,  and  if  he  is  of 
mature  years,  experienced  in  the  busi- 
ness undertaken,  and  knows  what  in- 
strumentalities are  to  be  used  by  him, 


he  contracts  that  he  will  assume  the 
risks  incident  to  using  that  class  of  in- 
strumentality, as  well  as  any  other  risk 
incident  to  the  business,  and,  if  the  mas- 
ter uses  proper  care  in  providing  the 
kind  contemplated,  the  employee  cannot 
complain,  although  some  other  kind 
would  have  been  less  dangerous ;  his 
contract  hushes  his  complaint,  regard- 
less of  the  employer's  negligence." 

In  Texas  &  P.  R.  Co.  v.  Bradford 
(1886)  66  Tex.  732,  59  Am.  Rep.  739,  2 
S.  W.  595,  tue  court  remarked :  "It  has 
sometimes  been  held  that,  although  the 
servant  may  have  been  aware  of  the  de- 
fect, yet  if  a  man  of  ordinary  prudence 
on  this  account  would  not  have  refused 
to  do  the  work,  but  would  have  contin- 
ued in  the  service  and  have  attempted 
to  perform  it,  that  then  he  may  recover 
for  an  injury  resulting  from  such  defect. 
It  seems  to  us  tnat  such  a  rule  is  un- 
sound ;  for  if  the  servant,  acting  as  a 
prudent  man  would  ordinarily  act, 
would  undertake  to  do  the  work  with 
knowledge  of  the  defect,  this  very  test 
relieves  the  master  from  liability,  for 
the  obligations  and  duties  of  master  and 
servant  are  correlative;  each  is  held  to 
that  degree  of  care,  in  reference  to  all 
matteis  affectins?  the  safety  of  the  serv- 
ant while  in  the  master's  employment, 
which  men  of  ordinary  prudence  would 
or  ought  to  exercise  under  the  same  cir- 
cumstances. If  the  servant,  with  a 
knowledge  of  the  defect,  as  a  prudent 
man,  may  undertake  the  work,  can  it  be 
said  that  the  master  has  not  exercised 
that   degree  of  care  required  of  him?" 

The  following  passage  is  taken  from  a 
dissenting  opinion  in  Young  v.  Syra- 
cuse, B.  &  N.  Y.  R.  Go.  (1899)  45  App. 
Div.  305,  61  N.  Y.  Supp.  209;  but  it  is 
so  clear  and  incisive  as  to  be  well  worth 
quoting:  "In  the  prevailing  opinion  it 
is  said  that  the  servant  is  not  bound,  at 
all  times  and  under  all  circumstances, 
to  be  mindful  of  the  dangers  that  sur- 
round him  while  engaged  in  the  per- 
formance of  his  duty,  even  though  he 
may  be  well  aware  of  their  existence. 
If  the  doctrine  of  the  assumption  of  ob- 
vious risks  has  any  vital  force,  how  can 
it  matter  whether  or  not  the  servant  has 
in  mind  the  danger?  This  fact  clearly 
has  significance  if  the  question  be  one 
of  contributory  negligence.  If  it  be  one 
of  the  assumption  of  obvious  risks,  it  is 
clearly    immaterial.     Under   that    doe- 
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regarding  the  legal  consequences  of  such  knowledge,  as  justifying  the 
inference  both  of  an  assumption  of  the  risk  and  of  contributory  negli- 
gence.* It  is  erroneous,  under  auch  circumstances,  to  refuse  in- 
trine  the  master  is  absolutely  relieved  use  ordinary  diligence  to  protect  him- 
from  liability  resulting  from  that  risk,  self  from  danger,  and  that  he  is  charge- 
There  is  no  question  of  the  care  or  the  able  with  notice  of  such  defects  as  he 
negligence  of  the  employee.  It  is  a  con-  might  discover  by  the  exercise  of  such 
tract  exemption  absolute."  (Per  Smith,  diligence,  is  a  different  proposition  from 
J-)  that  embraced  in  the  charge  asked  and 

See  also  Feely  v.  Pearson  Cordage  Co.  refused.  While  the  charge  given  is  cor- 
(1894)  161  Mass.  426,  37  N.  E.  368;  rect,  yet  the  appellant  was  entitled  to 
Morris  v.  Gleason  (1877)  1  111.  ."ipp.  have  both  propositions  submitted  to  the 
517 ;  Ames  v.  Lake  Shore  &  M.  S.  R.  Co.  jury,  since  both  issues  arose  upon  the 
(1893)  135  Ind.  363,  35  N.  E.  117;  evidence  and  under  the  pleadings." 
Louisville  &  N.  R.  Co.  v.  Kemper  In  Texas  &  N.  0.  R.  Co.  v.  Conroy 
(1897)  147  Ind.  561,  47  N.  E.  214;  (1892)  83  Tex.  216,  18  S.  W.  609,  the 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Sand-  following  charge  was  held  incoirect: 
ford  (1889)  117  Ind.  269,  19  N.  E.  770;  "If  the  gooseneck  coupling  apparatus 
Wilf!on  V.  Winona  &  St.  P.  R.  Cc.  was  not  more  dangerous  than  an  ordi- 
(1887)  37  Minn.  327,  33  N.  W.  908;  nary  coupler,  and  if  plaintiff  knew  of 
Gulf,  C.  &  S.  F.  R.  Go.  v.  Sehwabbe  its  being  there,  and  did  not  use  ordinary 
(1892)  1  Tex.  Civ.  App.  573,  21  S.  W.  care  as  a  man  of  ordinary  care  and 
706.  skill  should  have  used,  considering  the 

Under  the  strict  rules  of  common-laAv  circumstances  and  danger  attending  the 
pleading,  an  allegation  that  plaintiff  making  of  such  a  coupling,  then  the  ver- 
was  free  from  fault  does  not  supply  the  diet  should  be  for  the  defendant;"  also: 
lack  of  averments  negativing  the  volun-  "The  existence  of  either  one  of  the  facts 
tary  assumption  of  the  risk.  Louis-  referred  to  in  the  charge,  connected  by 
ville,  N.  A.  &  C.  R.  Go.  v.  Corps  (1890)  'and,'  would  be  sufficient  to  exempt  de- 
124  Ind.  429,  8  L.  R.  A.  636,  24  N.  E.  fendant  of  liability,  and  each  of  them 
1046.  should  have  been  given  as  separate  de- 

The  Illinois  doctrine  of  comparative  fenses." 
negligence  has  no  application  where  an  Error  is  not  predicable  of  an  instruc- 
unwise  or  injudicious  rule  of  the  master,  tion  which  leaves  to  the  jury  only  the 
well  known  and  understood  by  the  serv-  question  whether  the  plaintiff  was  guil- 
ant,  produces  a  hazard  which  he  is  pre-  ty  of  negligence,  if  the  evidence  is  auch 
sumed  to  incur  voluntarily  as  an  inci-  that  it  would  not  be  permissible  to  draw 
dent  of  his  employment.  Illinois  G.  R.  the  inference  that  the  servant  was 
Co.  V.  Neer  (1887)   26  111.  App.  356.  aware  of  the   risk  before   the   accident. 

*  Texas  &  P.  R.  Go.  v.  French  (1893)  Gulf,  C.  &  8.  F.  R.  Go.  v.  Gray  (1901; 
86  Tex.  99,  23  S.  W.  642.  This  require-  Tex.  Civ.  App.)  63  S.  W.  927. 
ment  was  held  not  to  have  been  satisfied  The  following  passage,  though  not  re- 
by  the  following  instruction:  "If  it  lating  to  an  accident  to  a  servant,  may 
should  appear  that  plaintiff  knew  that  be  usefully  quoted  in  the  present  con- 
in  performing  said  duty  in  the  manner  nection:  "Ordinarily,  in  actions  to  re- 
that  he  undertook  to  do  so,  or  by  the  ex-  cover  damages  for  injuries  to  person  or 
ercise  of  ordinary  care  might  have  property,  an  instruction  as  to  the  effect 
known,  that  it  was  dangerous,  and  he  of  contributory  negligence  on  the  part 
still  continued  performing  said  work,  of  the  plaintiff  will  cover  all  that  need 
then  plaintiff  cannot  recover.  It  was  be  said  to  the  jury  upon  this  branch  of 
the  duty  of  the  plaintiff,  for  his  own  the  cas«.  But  the  principle  that  one 
safety,  to  exercise  that  degree  of  care  may  be  debarred  from  a  recovery  when 
that  a  reasonably  prudent  person  would  he  voluntarily  assumes  the  risk  is  not 
have  exeircised  under  the  same  eircum-  identical  with  the  principle  on  which 
stances;  and  if  his  injury  resulted  to  the  doctrine  of  contributory  negligence 
him  from  a  failure  on  his  part  to  use  rests,  and  in  proper  cases  this  ought  to 
such  care,  then  you  will  find  for  the  ae-  be  explained  to  the  jury.  One  may, 
fendant,  and  that  without  regard  to  with  his  eyes  open,  undertake  to  do  a 
whether  Collins  had  or  had  not  failed  to  thing  which  he  knows  is  attended  with 
perform  the  duty  required  of  him."  The  more  or  less  peril,  and  he  may,  both  in 
court   said:     "That   the   servant    must  entering  upon  the  undertaking  and  in 
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structions  explaining  the  doctrine  of  assumption  of  risks,^  especially 
if  it  is  also  laid  down  explicitly  that  the  servant's  knowledge  merely 
casts  upon  him  the  duty  of  using  greater  care  in  the  use  of,  and  in 
avoiding  danger  from,  such  appliance.® 


carrying  it  out,  use  all  the  care  he  is 
capable  of.  But  whether  or  not  he 
thereby  assumes  the  risk  may  depend 
on  other  circumstances.  One  may, 
without  fault  of  his  own,  be  in  a  situ- 
ation where  he  must  choose  a  perilous 
alternative.  The  degree  of  danger,  the 
stress  of  circumstances,  the  expectation 
or  hope  that  others  will  fully  perform 
the  duties  resting  on  them  may  all  have 
to  be  considered."  Miner  v.  Connecticut 
River  R.  Co.  (1891)  153  Mass.  398,  26 
N.  E.  994. 

"  Woodell  v.  West  Virginia  Improv. 
Co.  (1893)  38  W.  Va.  23,  17  S.  E.  386. 
In  Texas  &  P.  R.  Co.  v.  Bryant  (1894) 
8  Tex.  Civ.  App.  134,  27  S.  W.  825, 
where  the  servant  was  injured  by  a  hole 
in  a,  railway  platform,  the  com-t  refused 
to  give  an  instruction,  demanded  by  the 
defendant,  which  affirmatively  invoked 
the  defense  of  an  assumption  of  the  risk, 
and  gave  the  following  charge:  "A 
railroad  employee  is  bound  to  use,  in 
caring  for  his  own  safety  while  in  such 
employment,  such  care  as  a  man  of  ordi- 
nary prudence  would  exercise,  under 
like  circumstances.  In  entering  the 
service  of  a  railway  company  he  as- 
sumes all  the  ordinary  risks  incident  to 
his  employment,  among  which  is  the  risk 
of  any  injury  that  may  result  to  him 
from  working  in  a  place  which  he  knows 
to  be  in  such  an  unsafe  condition  as 
would  render  it  probable  to  a  man  of 
ordinary  prudence  that  to  work  there 
would  be  attended  with  danger,  and, 
should  he  go  upon  or  into  such  a  place, 
knowing  it  to  be  unsafe,  he  is  bound  to 
use  all  the  care  which  a  man  of  ordinary 
prudence  would  exercise  under  like  cir- 
cumstances, and  prevent  injury  to  him- 
self." The  court  sustained  the  objec- 
tion of  the  defendant  to  this  instruction, 
that  it  "confounds  the  distinction  be- 
tween an  assumed  risk  and  contributory 
negligence,  to  the  prejudice  of  defend- 
ant, inasmuch  as  defendant's  contention 
is,  and  was,  that  the  hole  in  the  plat- 
form was  an  obvious  defect,  and  appar- 
ently dangerous,  and  that  its  defective 
condition  was  known  to  plaintiff  so  as 
to  preclude  recovery  by  him  when  he  ex- 
posed himself  to  the  danger,  irrespective 
of  any  negligence  on  his  part." 

'Peirce  v.  Clavin  (1897)   27  C.  C.  A. 
Vol,  I,  M.  &  S.— 48, 


227,  53  U.  S.  App.  492,  82  Fed.  550. 
That  ajiy  instructions  are  erroneous 
which  give  the  jury  to  understand  that, 
although  the  servant  possessed  that 
knowledge,  he  is  entitled  to  recover  pro- 
vided he  was  in  the  exercise  of  due  care, 
see  Chicago,  R.  I.  &  P.  R.  Co.  v.  Clark 
(1882)  11  111.  App.  104;  Winh  v.  Weil- 
er  (1891)  41  111.  App.  342  (instead  of 
instruction  that,  if  the  plaintiff  used 
the  defective  appliance  knowing  it  to  be 
defective,  then  the  jury  should  consider 
such  fact  in  determining  whether  the 
plaintiff  exercised  due  care)  ;  Mexican 
C.  R.  Go.  V.  Shean  (1891;  Tex.)  18  S. 
W.  151;  Mundle  v.  Bill  Mfg.  Go.  (1894) 
86  Me.  400,  30  Atl.  16  (held  error  to 
give  an  instruction  permitting  the  jury 
to  find  for  the  plaintiff  if  she  was  not 
negligent,  where  both  the  defense  raised 
by  the  defendant,  and  the  hypothetical 
state  of  facts  on  which  the  jury  asked 
for  instructions,  raised  the  question 
whether  the  plaintiff  had  assumed  the 
risks  of  the  defect)  ;  Chicago,  I.  &  L.  R. 
Go.  V.  Glover  (1900)  154  Ind.  584,  57 
N.  E.  244;  Terre  Baute  &  I.  R.  Co.  v. 
Pruitt  (1900)  25  Ind.  App.  227,  57  N. 
E.  949. 

An  instruction  in  an  action  for  death 
of  a  switchman  from  stepping  into  a 
hole  in  a  side  track  should  not  diiect  a 
verdict  for  plaintiff  in  case  the  jury 
made  certain  findings  which  did  not  in- 
clude one  that  deceased  did  not  know 
of  the  defect,  or  have  equal  means  with 
defendant  for  such  knowledge,  though 
they  were  required  to  find  that  he  nad 
been  in  the  exercise  of  ordinary  care. 
Lake  Erie  &  W.  R.  Go.  v.  Wilson  ( 1901 ) 
189  111.  89,  59  N.  E.  573,  Reversing 
(1900)  87  111.  App.  360.  In  an  action 
by  a  brakeman  for  injuries  caused  by  a 
low  covered  bridge,  it  was  error  to 
charge  that,  though  plaintiff  might  have 
known  of  the  existence  of  the  bridge, 
and  assumed  the  risk  of  being  struck  by 
it,  yet  he  had  the  right  to  recover,  if, 
owing  to  the  escape  of  steam  from  the 
engine,  or  darkness,  or  fog  at  the  time 
of  the  accident,  he  could  not,  by  ordi- 
nary care,  discover  his  approach  to- 
wards the  bridge.  'Norfolk  &  W.  It.  Co. 
V.  Marpole  (1899)  97  Va.  594,  34  S.  E. 
462. 

In  Foley  v.  Jersey  City  Electric  Light 
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308.  Cases  not  giving  due  effect  to  this  principle. —  The  principle 
explained  in  the  preceding  section  being,  in  a  logical  point  of  view, 
perfectly  plain  and  unassailable,  it  is  not  a  little  remarkable  that  there 
should  be  so  many  cases  in  which  it  has  been  either  wholly  ignored,  or 
has  not  been  given  its  proper  effect.  Such  are  the  cases  in  which  the 
theory  on  which  the  plaintiff  is  denied  recovery  is  contributory  neg- 
ligence, although  the  evidence  shows  that  there  was  no  breach  of  duty 

Co.  (1892)  54  N.  J.  L.  411,  24  Atl.  487,  hiring,  and  not  upon  the  absence  or 
the  jury  was  directed  to  inquire  whether  presence  of  negligence  in  either  party, 
the  danger  arising  from  the  absence  of  The  master  says  to  the  servant:  You 
a  step  on  a  lamp  pole  was  of  such  immi-  understand  fully  the  nature  of  the  em- 
nent  character  that  a  person  of  ordinary  ployment  and  the  danger  attending  it ; 
prudence,  having  regard  for  his  own  will  you  enter  upon  it?  The  servant 
safety,  would  have  declined  to  use  it.  says:  I  accept  it;  and  the  law  implies 
If  so,  they  were  told  that  the  plaintiff  that  he  accepts  it,  with  all  the  risk  inci- 
could  not  recover;  but  if  it  were  other-  dent  to  it,  without  regard  to  the  magni- 
wise,  if  the  peril  was  not  so  imminent  tude  of  the  danger.  The  question  is  not 
and  threatening  but  that  he  might  with  whether  it  was  prudent  on  his  part  to 
safety  go  up  to  the  light  and  trim  it  and  encounter  the  peril.  In  contemplation 
get  back  again  by  the  exercise  of  extra  of  law,  his  undertaking  to  assume  the 
care,  he  could  recover.  Under  these  in-  apparent  risk  of  the  work  was  general 
structions  the  jury  rendered  a  verdict  and  unqualified.  He  might  have  re- 
fer the  plaintiff.  A  new  trial  was  or-  stricted  his  assumption  of  danger  by 
dered,  the  court  saying:  "If  the  serv-  stipulating  that  he  would  take  upon 
ant  knows  of  the  defect,  and  it  is  of  himself  such  liability  to  injury  only  as 
such  a  nature  that  a  prudent  person  could  be  avoided  by  due  care  on  hia 
will  not  abandon  the  service  on  account  part.  In  the  absence  of  such  a  term  in 
of  it,  then  no  negligence  can  be  charged '  the  engagement,  it  cannot  be  introduced, 
to  the  master  for  permitting  the  defect  by  implication,  without  changing  its 
to  continue.  If  the  plaintiff  was  justi-  purport,  and  importing  into  it  a  condi- 
fied  in  concluding  that  he  could  ascend  tion  unfavorable  to  the  master,  and 
the  pole  and  return  with  safety  by  us-  which  has  not  his  consent." 
ing  extra  care,  the  defendant  had  the  In  Garety  v.  King  (1896)  9  App.  Div. 
right  to  draw  the  same  conclusion,  and,  443,  448,  41  N.  Y.  Supp.  633,  the  ques- 
in  that  event,  the  defendant  was  in  no  tion  of  the  plaintiff's  knowledge  being 
fault.  If  the  peril  was  of  such  immi-  raised  by  the  defendant's  counsel,  the 
nent  character  that  it  was  imprudent  on  trial  judge  in  his  main  charge  instruct- 
the  part  of  the  plaintiff  to  attempt  to  ed  the  jury  "that,  if  the  deceased  did 
ascend  the  pole,  then,  under  the  rule  laid  know  of  the  existence  of  that  window 
down  by  the  trial  judge,  the  verdict  is  [in  the  roof],  and  nevertheless  under- 
wrong.  If  the  plaintiff  acted  as  a  pru-  took  to  work  there,  he  assumed  the  risk 
dent  man  in  undertaking  to  ascend  the  of  the  apparent  danger;"  and  "it  is  for 
pole,  the  injury  must  be  ascribed  to  you,  therefore,  to  say  whether  the  dece- 
mere  accident,  the  casual  slipping  of  dent  did  know  of  the  existence  of  that 
his  foot.  In  that  case  neither  he  nor  peril."  But  at  a  subsequent  stage  of 
his  employer  is  to  be  held  guilty  of  a  the  trial  he  retracted  this  instruction, 
want  of  care.  The  servant  and  the  mas-  and  specifically  charged  the  jury  that  it 
ter  had  equal  means  of  forming  a  cor-  was  an  erroneous  statement  of  the  law; 
rect  judgment.  Therefore,  whatever  and  that,  even  if  the  decedent  did  know 
want  of  prudence  in  talcing  the  risk  is  of  the  existence  of  the  skylight,  but  ex- 
chargeable  to  the  one  must  be  imputed  ercised  due  care  to  avoid  accident,  the 
to  the  other.  The  attempt  to  engraft  plaintiff  might  recover.  The  appellate 
this  exception  upon  the  general  rule  in-  court  said:  "That  instruction  was 
tvoduces  the  element  of  the  absence  or  tantamount  to  saying  that,  if  the  dece- 
presence  of  due  prudence  on  the  part  of  dent  were  free  from  negligence,  he  did 
the  servant  into  this  discussion,  which  not  assume  the  risk  of  working  at  a 
is  a  circumstance,  in  my  judgment,  dangerous  place,  known  to  him  to  be 
whollj'  foreign  to  it.  The  immunity  of  dangerous ;  and  it  put  the  subject  defi- 
thp  piastei'  rests  upon  the  contract  pf   nitely  before  the  jury  in  such  a  way  as 
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on  the  master's  part  ;^  or  in  whicli  it  is  laid  down  that  if  a  servant  is 
injured,  when  obeying  the  orders  of  a  superior  in  a  branch  of  busi- 
ness for  which  he  was  "specially"  employed,  his  knowledge  of  the 
danger  will  be  considered  in  estimating  the  degree  of  care  he  should 
use  to  avoid  it.^     Nor  is  this  principle  properly  taken  into  account, 

to  authorize  them  to  ignore  altogether  on  a  slanting  floor  which  was  usual  and 
(if  they  found  on  the  other  issues  in  fa-  necessary  at  the  place,  and,  slipping,  fell 
vor  of  the  plaintiff),  the  question  of  the  against  a  circular  saw)  ;  Loring  v.  Kan- 
assumption  by  the  decedent  of  the  risks  sas  City,  Ft.  8.  &  M.  R.  Co.  (1895)  128 
attendant  upon  his  working  in  a  known  Mo.  349,  31  S.  W.  6  (section  hand  fa- 
place  of  danger.  The  learned  judge  vir-  miliar  with  the  usages  of  yards  a-nd  the 
tually  eliminated  from  the  case  the  en-  dangers  from  passing  trains,  held  negli- 
tire  question  of  the  assumption  of  the  gent  in  crossing  a  track  in  front  of  an 
risk,  and  made  that  issue  identical  with  engine  in  motion  without  looking.  But 
the  one  relating  to  contributory  negli-  it  was  also  found  that  the  men  in  charge 
gence,  and  thus  inadvertently  the  jury  of  the  train  were  not  negligent,  and 
were  misled  on  that  subject."  therefore  there  was  no  fault  committed 

An     instruction     is     also     erroneous   by  anyone  for  whose  conduct  the  com- 
which  gives  the  jury  to  understand  that   pany   was   responsible)  ;    Chesapeake   & 
the    only    defense    predicable    from    the    0.  R^  Co.  v.  Lee  ( 1888 )  84  Va.  642,  5  S. 
servant's  knowledge  is  contributory  neg-   E.  579   (no  duty  to  warn  servant  of  ap- 
ligence.     Koehler  v.  "New  York  Elev.  R.    proach  of  train  drawn  by  engine  which 
Co.    (1896)    9  App.  Div.  449,  51  N.  Y.   had    an    unusually    loud     exhaust     dis- 
Supp.  209.     But  an  instruction  treating   charge,   a   better   signal   than   a  bell,^ 
the    employee's   knowledge   as    affecting  servant  also  held  negligent  in  uncoup- 
only  the  qviestion  of  contributory  negli-   ling  standing  cars  on  an  incline  v/hen 
gence,  while  erroneous,  is  not  ground  for   loaded  train  was  drawing  near)  ;  Sheel- 
reversal,  where  other  instructions  treat   er  v.  Chesapeake  d  0.  R.  Go.   (1885)   81 
his  knowledge  as  affecting  the  assump-   Va.  188,  59  Am.  Eep.  654   (fireman  held 
tion  of  the  risk,  and  the  jury  find  spe-   unable  to  recover,  because,  without  any 
cially  that  the  employee   did   not  have   necessity,  he  leaned  so  far  out  of  the  en- 
knowledge  of  the  increased  peril.     The   gine  that  he  was  struck  by  the  timbers 
instructions  objected  to  here  read  thus:    of  a  bridge  truss  of  the  usual  width)  ; 
"The  fact,  if  it  is  a  fact,  that  Leyden    Northern   G.  R.   Go.  v.   Eusson    (1882) 
had  knowledge  that  the  roof  was  in  a    101  Pa.  1,  47  Am.  Rep.  690   (where  the 
dangerous  condition  does  not  necessar-   court,    after   denying   that   the    risk   in 
ily  preclude  a  recovery  by  the  plaintiff,   question  was  extraordinary,  went  on  to 
Knowledge  is  always  an  important  mat-   say  that  the   elements   of   danger   were 
ter  for  consideration,  but  it  does  not  al-   open   and   obvious  to  the   servant,   arnd 
ways  establish  contributory  negligence,   that,  if  he  failed  to  adapt  himself  to  the 
If  one  undertakes  to  pass  a  known  dan-   circumstances,  ii  was  his  own  fault). 
ger  so  great  that  no  person  of  ordinary       '  Mann     v.     Oriental     Print     Works 
prudence   would   voluntarily    encounter    (1875)   11  R.  I.  153.     See  also  Groioe  v. 
it,  then  he  is  guilty  of  contributory  neg-    New  York  G.  &  H.  R.  R.  Go.   ( 1893)   70 
ligence,  for  no  person  possessing  knowl-   Hun,  37,  23  N.  Y.  Supp.  1100,  where  a 
edge  of  danger  has  a  right  to  go  into  a   track   repairer   was   held   unable   to   re- 
place   which    ordinarily     prudent    men   cover,  on  the  ground  that,  being  famil- 
would  avoid.     If,  however,  the  danger  is   iar  with  the  danger  from  cars  constant- 
known,  but  it  is  not  of  such  a  character   ly  passing  in  a  yard  without  warning, 
as  that  prudent  men  would  decline  to   he  stepped  on  a  track  without  looking, 
encounter  it,  then  the  attempt  to  pass  it   Yet,  in  another  part  of  the  opinion,  that 
is  not,  in  and  of  itself,  such  negligence   danger  is  spoken  of  as  one  of  those  as- 
as  will  defeat  the  action.     But  if  he  does   sumed  by  such  an  employee, 
attempt  to  pass  it,  he  must  exercise  care        In  The  Ghandos   (1880)    6  Sawy.  554, 
proportioned    to    the    known    danger."   Deady,  J.,  held  that  a  sailor  who  went 
Rogers  r.   L^eyden    (1890)    127   Ind.  50,   on  a  crane-line    (a  rope  subjected  to  a 
26  N.  E.  210.  continual  chafing)  ;  in  the  dark,  without 

^  Jones  v.  Sutherland  (1895)  91  Wis.  any  precaution  against  its  breaking,  or 
587,  65  N.  W.  496  (servant  familiar  observation  as  to  its  then  condition,  wag 
with  sawmills  stepped,  without  looking,  negligent,    and    added:     "The    libellant 
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where  it  was  explicitly  held,  or  the  evidence  warranted  the  inference, 
that  the  servant  had  assunid  th(;  risk;  or,  what  amounts  to  the  same 
thing,  so  far  as  the  right  of  recovery  is  concerned,  was  culpable,  as 
a  matter  of  law,  in  continuing  to  work ;  and  yet  the  actual  rationale 
of  the  decision  is  that  he  failed  to  take  proper  precautions  to  safe- 
guard himself  against  that  risk.* 


assumed  tha  ordinary  risks  of  his  em- 
ployment, and  the  liability  of  the  crane- 
line  to  part  appears  to  be  one  of  them. 
The  negligence  of  the  libellant  was  the 
proximate,  if  not  the  sole,  cause  of  the 
injury." 

=  Xeto  York,  L.  E.  &  W.  R.  Co.  v.  Ly- 
ons (1888)  119  Pa.  324,  13  Atl.  205 
(flagman  who  attempted  to  board  a 
moving  engine  with  a  defective  step,  the 
condition  of  which  he  knew,  while  his 
hands  were  encumbered  with  two  lan- 
terns, and  he  migtit  have  stopped  the 
train,  held  negligent  as  a  matter  of 
law)  ;  Mansfield  Coal  &  Coke  Co.  v.  Mc- 
Enery  (1879)  91  Pa.  185,  36  Am.  Rep. 
662  (plaintiff,  who  knew  that  a,  bridge 
was  defective,  held  negligent  in  driving 
his  team  onto  it)  ;  Taylor  v.  Garew  Mfg. 
Go.  (1885)  140  Mass.  150,  3  N.  E.  21 
(held  that  appropriate  precautions  were 
not  taken  by  a  servant  who  walked 
quickly  into  a  dark  basement  room, 
when  the  eyes  afford  practically  no  as- 
sistance, without  attempting,  either  by 
hands  or  feet,  to  find  a  hole  which  he 
knew  to  be  somewhere  in  the  room,  al- 
though he  could  not  tell  exactly  where)  ; 
I'ingree  v.  Leyland  (1883)  135  Mass. 
398  (servant  injured  through  his  inad- 
vertence in  handling  unboxed  machin- 
ery, of  the  condition  of  which  he  was 
fully  cognizant)  ;  Odell  v.  'New  York  G. 
&  H.  R.  R.  Co.  (1890)  120  N.  Y.  323,  24 
N.  E.  478  (servant  injured  by  the  unex- 
pected starting  of  a  sawing-machine 
while  he  was  engaged  in  changing  saws, 
was  guilty  of  such  contributory  negli- 
gence as  will  prevent  a  recovery,  if  he 
knew  that  the  machine  was  out  of  order 
when  he  placed  his  hand  upon  the  saw)  ; 
Alcorn  v.  Chicago  &  A.  R.  Co.  (1891) 
108  Mo.  81,  18  S.  W.  188  (servant  aware 
of  the  constant  dangers  caused  by  the 
wearing  away  of  the  blocking  of  frogs, 
but  held  unable  to  recover  because  he 
failed  to  use  proper  care  in  the  manner 
of  making  the  coupling)  ;  Clarlc  v.  St. 
Paul  &  S.  C.  R.  Co.  (1881)  28  Minn. 
131,  9  N.  W.  581  (trackman  knew  of 
roof  projecting  over  track  and  through 
his  inattention  was  struck)  ;  Illick  v. 
Flint  &  P.  M.  R.  Go.    (1888)    67  Mich. 


632,  35  N.  W.  708  (brakeman,  knowing 
of  position  of  bridge  near  track,  swung 
himself  out  so  far  from  a  car  that  he 
came  into  contact  with  it — no  call  of 
duty  to  go  upon  the  car  till  after  the 
bridge  was  passed)  ;  Pittsburgh  d  C.  R. 
'Go.  V.  Sentmeyer  (1879)  92  Pa.  276,  37 
Am.  Rep.  684  (railroad  servant  rode  on 
top  of  freight  train  without  any  call  of 
duty,  and  was  struck  by  a  low  bridge 
the  position  of  which  he  knew)  ;  Louis- 
ville <&  N.  R.  Go.  V.  Hall  ( 1888)  87  Ala. 
708,  4  L.  R.  A.  710,  6  So.  277  (brake- 
man,  notified  of  low  bridge,  failed  to 
take  necessary  steps  to  avoid  being 
struck  by  it)  ;  Quibell  v.  Union  P.  R. 
Co.  (1891)  7  XJtah,  122,  25  Pac.  734 
( servant  failed  to  look  out  for  coal- 
chute  which  he  knew  to  be  near  the 
track)  ;  Helfrich  v.  Ogden  City  R.  Go. 
(1891)  7  Utah,  186,  26  Pac.  295  (en- 
gineer who  knew  that  there  were  tele- 
graph poles  close  to  the  track,  and  had 
been  warned  to  keep  his  head  inside  the 
cab,  was  killed  by  striking  his  head 
against  one  of  the  poles  while  he  was 
leaning  out)  ;  Paland  v.  Chicago,  St.  L. 
&  N.  0.  R.  Co.  (1892)  44  La.  Ann.  1003, 
11  So.  707  (one  employed  as  keeper  of 
a  building  to  prevent  trespassers  from 
dilapidating  and  stripping  it  is  guilty 
of  such  contributory  negligence  as  will 
prevent  a  recovery,  where  the  building 
fell  and  killed  him,  owing  partly  to  his 
failure  to  perform  such  duty,  the  possi- 
bility of  an  accident  from  this  cause 
having  been  apparent  for  sometime  be- 
fore its  occurrence,  so  as  to  make  the 
risk  one  of  tuose  incident  to  the  serv- 
ice) ;  Albert  v.  New  York  G.  &  H.  R.  R. 
Co.  (1894)  80  Hun,  152,  29  N.  Y.  .Supp. 
1126  (brakeman  negligent  if,  seeing  that 
a  car  is  crippled,  he  does  not  take  prop- 
er precautions  to  avoid  the  consequences 
of  handling  it  in  that  condition)  ;  Ray 
V.  Jeffries  (1887)  86  Ky.  367,  5  S.  W. 
807  (servant  injured  by  his  careless 
handling  of  a  compound  of  nitro-glyce- 
rine  the  nature  of  which  he  under- 
stood) ;  Evans  v.  Ghessmond  (1890)  38 
111.  App.  615  (servant  worked  under 
loose  rock  in  mine,  the  condition  of 
which  was  as  well  known  to  the  servaijt 
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In  view  of  the  division  of  functions  between  court  and  jury  under 
the  common-law  sysljm  of  procedure,  a  failure  to  raise  tlie  prelimi- 
nary defenses  of  assumption  of  risks  or  of  culpability  in  continuing 
to  work  may  often  be  seriously  prejudicial  to  the  master,  for  although 
the  circumstances  may  show  that  one  or  both  of  these  defenses  was 
available,  it  may  be  impossible  to  say,  as  a  matter  of  law,  that  the 
servant  did  not  act  prudently  in  dealing  with  the  known  perils.  It  is 
manifest  that,  where  the  facts  disclosed  warrant  both  the  inference 
that  the  servant  had  assumed  the  risk  or  was  guilty  of  contributory 
negligence  in  continuing  to  work,  and  the  inference  that  he  was  lack- 
ing in  proper  care  with  respect  to  the  act  which  was  the  immediate 
cause  of  the  injury,  the  proper  course  for  the  trial  judge  to  follow  is 


as  to  the  master,  without  making  any 
examination,  or  asking  the  master  to  re- 
move it)  ;   Way  V.  Chicago  &  N.  W.  B. 
Co.    (1888)    76  Iowa,  393,  41  N.  W.  51 
(car     repairer,     who     knew     that     the 
ground  was  slippery  with  ice,  and  who 
had  complained  of  the  absence  of  his  as- 
sistant,   attempted    to    raise    a    heavy 
draft-iron,    and    slipped)  ;    Wormell    v. 
Maine  C.  R.  Go.    (1887)   79  Me.  397,  10 
Atl.  49   (servant  held  to  have  carelessly 
put  himself  in  the  way  of  obvious  per- 
il) ;  Nolan  v.  Shickle  (1879)  69  Mo.  336 
(unnecessarily  going  on  obviously  dan- 
gerous scaffold)  ;   Carroll  v.  Pennsylva- 
nia Coal  Co.    (1888)    1  Monaghan,  234, 
1,5  Atl.   688    (men  engaged  in  dumping 
coal    from    a   track   upon   trestles,    and 
knowing  that  the  track  was  dangerous 
because  the  end  of  the  track  had  become 
depressed,  failed  to  take  the  obvious  and 
simple  precautions  necessary  to  obviate 
accidents  by  using  blocks  to  arrest  the 
cars,    or   by    raising   the    track    at   the 
end)  ;  Kraeft  v.  Meyer   (1896)    92  Wis. 
252,  65  N.  W.  1032   (stevedore  fell  down 
a  scuttle  which  he  should  have  known 
was  left  open  while  the  vessel  was  load- 
ing) ;  Chicago  &  N.  W.  R.  Go.  v.  Dona- 
hue (1874)  75  111.  106  (yard  switchman 
understanding    that    trains    were    con- 
stantly   passing,    unnecessarily    stepped 
on  a,  track  and  was  run  down  by  one  of 
them)  ;  Peoria,  D.  &  E.  R.  Co.  v.  Puck- 
ett   (1893)    52  111.  App.  222   (brakeman 
who  knows  that  there  is  a  cattle  guard 
at   a  designated   place   bound   to  guard 
against  it  in  performing  his  duties,  al- 
though it  is  not  properly  constructed; 
instruction     disapproved     which     made 
right    of    recovery    dependent    on    the 
"proper    construction")  ;    La    Pierre    v. 
Chicago  &  Q.  T.  R.  Co.  (1894)  99  Mich. 
212,   58   N.   W.   60    (conditions   known, 


but  ground  of  decision  was  that  the  ac- 
cident might  have  been  obviated  by  com- 
mon prudence)  ;  Louisville  &  N.  R.  Go. 
V.  Laiv  (1893)  14  Ky.  L.  Rep.  850,  21  S. 
W.  648  (negligence  in  coupling  held  a 
bar  to  the  action  of  a  brakeman,  the 
danger  of  coupling  being  also  said  to  be 
one  of  the  ordinary  risks  of  the  employ- 
ment) ;  St.  Louis,  A.  &  T.  R.  Co.  v. 
Mara  (1891;  Ark.)  16  S.  W.  196  (fish- 
plate fell  from  and  derailed  a  hand  car 
which  the  plaintiff  knew  to  be  defective 
in  such  a  way  as  to  render  it  likely  that 
objects  would  fall,  he  himself  being  the 
person  who  had  supervised  the  loading). 

In  Wannamaker  v.  Burke  (1886)  111 
Pa.  423,  2  Atl.  500,  where  recovery  was 
denied  on  the  ground  that  the  risk  was 
appreciated  by  the  servant,  the  court 
superfluously  introduces  the  considera- 
tion that  the  fact  that  alterations  were 
being  made  in  the  building  in  the  pres- 
ence of  the  employees  was  notice  to 
them  of  the  possibility  of  danger  of 
some  sort,  and  of  the  necessity  of  exer- 
cising greater  caution. 

A  similar  failure  to  realize  the  super- 
erogatory nature  of  the  defense  of  con- 
tributory negligence  in  cases  where  an 
assumption  of  the  risk  is  established  is 
apparent  in  the  following  extract: 
"Minor  servants  are  held  to  assume,  by 
their  contract  of  employment,  those 
ordinary  risks  of  their  service  which  are 
obvious  to  them,  or  have  been  pointed 
out  in  a  manner  suited  to  the  compre- 
hension of  their  youth  and  inexperience. 
They  cannot  ignore  the  dictates  of  com- 
mon prudence  or  the  instructions  of 
their  superiors  to  guard  themselves 
from  these  apparent  dangers,  and 
charge  the  consequences  upon  their  em- 
ployers." Beckham  v.  Eillier  (1885) 
47  N.  J.  L.  12. 
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to  differentiate  the  defenses  clearly,  and  to  explain  by  suitable  lan- 
guage that  tliey  are  cumulative  in  their  operation.* 

The  following  instruction,  which  was  490,  57  Am.  Rep.  479,  6  Atl.  226  (serv- 
held  in  De  Berry  v.  Carolina  G.  R.  Co.  ant  knew  of  low  bridge,  but,  his  mind 
(1888)  100  N.  C.  310,  6  S.  E.  723,  to  being  on  his  work,  he  waa  paying  no  at- 
have  been  rightly  given,  seems  to  be  also  tention  to  the  impending  danger)  ;  De- 
open  to  the  same  criticism:  "Even  if  vitt  v.  Pacific  B.  Co.  (1872)  50  Mo.  302 
the  step  or  platform  was  split,  yet,  if  a  (servant  knew  of  low  bridge,  and  was 
prudent  man,  knowing  its  condition,  caught  while  sitting  on  the  brake  in 
would  not  have  stepped  upon  it,  the  broad  daylight  with  his  face  towards 
plaintiff  was  guilty  of  negligence,  pro-  the  bridge)  ;  Williams  v.  Delaware,  L. 
vided  he  knew,  or  could  by  the  exercise  d  W.  It.  Co.  (1889)  116  N.  Y.  628,  22 
sf  reasonable  care  and  caution  have  N.  E.  1117  (brakeman  had  constructive 
known,  the  condition  of  the  platform  be-  notice  of  the  height  of  a  low  overhead 
fore  he  stepped  upon  it."  But  the  views  bridge,  and  failed  to  stoop  sufficiently)  ; 
prevailing  in  this  state  with  regard  to  Oicen  v.  New  York  B.  Co.  (1869)  1 
the  two  defenses  are  decidedly  peculiar  Lans.  108  (same  decision  on  like  facts)  ; 
(see  §  310,  infra),  and  the  effect  of  this  Clark  v.  Richmond  &  D.  R.  Co.  (1884) 
ruling  cannot  be  estimated  with  refer-  78  Va.  709,  49  Am.  Rep.  394  (same  de- 
ence  to  the  standpoint  of  other  courts.       cision  on  like  facts)  ;   Chesapeake  &  0. 

'In  the  following  cases  the  inferences  R.  Go.  v.  Hafner  (1894)  90  Va.  621,  19 
doducible  respectively  from  the  conduct  S.  E.  166  (brakeman  raised  his  head  too 
of  the  servant  previously  to,  and  at  the  soon  while  passing  under  a  low  bridge 
time  of,  the  accident,  are  separately  men-  which  he  knew  to  be  dangerous)  ;  Nor- 
tioned:  This  has  often  been  done,  folk  &  W.  R.  Co.  v.  McDonald  (1891) 
Woodley  v.  Metropolitan  Dist.  R.  Go.  88  Va.  352,  13  S.  E.  706  (mismatched 
(1877)  L.  R.  2  Exch.  Div.  384,  46  L.  J.  couplings  handled  in  an  unnecessarily 
Exch.  N.  S.  521  (servant  held  to  have  dangerous  manner)  ;  McGrath  v.  New 
assumed  the  risks  of  the  situation,  and  York  &  N.  E.  R.  Co.  (1884)  14  R.  I. 
to  have  been  guilty  of  a  "want  of  partie-  357  (1885)  15  R.  I.  95,  22  Atl.  927  (re- 
ular  care"  in  regard  to  the  sunt  which  covery  denied,  where  injured  trackman 
immediately  preceded  the  accident)  ;  rode  on  a  hand  car  knowing  that  there 
Marean  v.  Neio  York,  8.  &  W.  R.  Co.  were  no  general  regulations  as  to  warn- 
(1895)  167  Pa.  220,  31  Atl.  562  (car  ing  train  hands  that  cars  were  on  the 
inspector,  who  had  assumed  risk  of  track,  and  was  careless,  like  the  other 
want  of  signal  flag,  held  negligent  in  go-  men  on  the  car,  in  not  seeing  that  spe- 
ing  under  a  car  without  inquiring  about  cial  precautions  were  not  taken  to  sig- 
the  movements  of  cars);  Nuss  v.  Raf-  nal  approaching  trains ) . 
snyder  (1896)  178  Pa.  397,  35  Atl.  958  Of  course,  under  the  Missouri  doc- 
(risk  of  defective  scaffold  first  declared  trine,  by  which  the  rights  of  a  servant 
to  be  assumed  and  then  plaintiff  held  who  has  continued  work  with  knowledge 
negligent  in  using  it)  ;  Rumsey  v.  Dela-  of  a  risk  are  viewed  entirely  from  the 
ware,  L.  &  W.  R.  Go.  (1892)  151  Pa.  standpoint  of  contributory  negligence, 
74,  25  Atl.  37  (brakeman,  who  was  de-  and  such  negligence  is  not  inferable 
clared  to  have  assumed  the  risk  of  the  from  the  mere  fact  of  such  continuance, 
want  of  a  watchman  at  a  crossing,  was  the  servant's  want  of  care  in  respect  to 
held  negligent  in  being  in  a  place  of  taking  appropriate  precaution  against 
danger  on  the  pilot  of  the  engine)  ;  the  known  danger  may  be  the  only  the- 
Kelly  V.  Baltimore  &  0.  R.  Go.  (1887;  ory  on  which  the  master  can  escape  Ha- 
Pa.)  10  Cent.  Rep.  56,  11  Atl.  659  (serv-  bility.  See,  for  example,  Gleeson  v.  Ew- 
ant  injured  by  being  caught  between  a  celsior  Mfg.  Go.  ( 1887 )  94  Mo.  201,  7 
building  near  the  track  and  a  car,  while  S.  W.  188  (watchman  in  building,  know- 
descending  from  the  car,  the  location  of  ing  that  hatchways  were  frequently  left 
the  building  being  familiar  to  him,  was  open,  and  charged  with  duty  of  closing 
nonsuited  on  the  grounds  (1)  that  he  them,  fell  into  one,  owing  to  his  failure 
assumed  the  risks  arising  from  the  situ-   to  look  out). 

ation  of  the  building;  (2)  that  he  was  For  an  instance  in  which  the  master 
negligent  in  not  paying  proper  atten-  might  have  escaped  liability  by  raising 
tion  to  the  risk  h'e  was  incurring  In  the  one  of  the  preliminary  defenses,  see 
performance  of  the  act)  ;  Brossman  v.  Flank  v.  New  York  G.  <&  H.  R.  R.  Go. 
lehigh   Valley  R.   Go.    (1886)    113   Pa.    (1875)    60   N.   Y.   607,   holding  that  a 


30fi] 


ifteGLTGENCE  lie  CONTINUING  WORK. 


rsa 


309.  Defenses  confused  owing    to    inaccuracies    of    terminology. — 

The  word  "assume"  and  its  various  equivalents/  "which  are  used  to 
define  the  position  of  a  servant  with  regard  to  a  known  risk  to  which 
he  exposes  himself  by  accepting  or  continuing  in  a  given  employment, 
are  responsible  for  the  injection  of  a  vast  amount  of  unnecessary  ob- 
scurity and  confusion  into  a  subject  which  is  already  quite  suificient- 
ly  encumbered  with  difficulties. 

In  the  vast  majority  of  the  cases  in  which  such  knowledge  has  been 
held  to  bar  the  action,  this  term  simply  expresses  a  predicament  re- 
sulting from  an  implied  contract.^  It  is  apparent  that  most  of  the 
courts  in  the  United  States  have  at  some  time  or  other  employed  the 
phrase  "assumption  of  risk"  to  express  the  conception  that  the  servant 
was  guilty  of  contributory  negligence.  The  italics  are  in  every  in- 
stance our  own.* 


brakeman's  knowlbdge  of  the  existence 
of  a  trench  across  a  railroad  track  was 
not  sufficient  to  charge  him  with  con- 
tributory negligence  in  failing  to  govern 
his  conduct,  while  coupling  cars,  with 
due  reference  to  the  fact  of  the  danger- 
ous condition  of  the  place  of  work,  inas- 
much as  the  act  of  coupling  cars  neces- 
sarily required  his  whole  attention  and 
thought. 

^  "Such  as  continues  work  at  his  own 
risk"  ( Lineoski  v.  Susquehanna  Coal 
Co.  [1893]  157  Pa.  153,  27  Atl.  577); 
"or  takes  the  risk"  [OriffUTis  v.  Gidlow 
[1858 J  3  Hurlst.  &  N.  64s,  27  L.  J.  Exch. 
N.  S.  404  [Pollock,  G.  B.]  ;  Taylor  v. 
Carew  Mfg.  Co.  [1885]  140  Mass.  150, 
3  N.  E.  21 ;  Bunt  v.  Sierra  Butte  Gold 
Min.  Co.  [1891]  138  U.  S.  485,  34  L.  ed. 
1032,  11  Sup.  Ct.  Rep.  464). 

There  is  also  a  want  of  precision 
about  the  statement  that,  "if  the  serv- 
ant will  engage  in  the  hazardous  under- 
taking, he  must  be  considered  as  doing 
it  at  his  peril."  Conroy  v.  Vulcan  Iron 
Works   (1876)   62  Mo.  35. 

^  This  is  the  meaning  attached  to  the 
phrase  "assumption  of  risks"  in  the 
leading  ease  of  Farwell  v.  Boston  &  W. 
R.  Corp.  (1842)  4  Met.  49,  38  Am.  Dec. 
339,  and  there  can  be  no  question  but 
that  this  has  always  been  its  normal 
import  ever  since. 

Mr.  Beven  (1  Negligence,  774)  thinks 
the  facts  in  this  class  of  cases  more 
often  indicate  election  than  agreement. 
The  objection  of  the  learned  author  is 
rather  hypercritical,  and  opposed  to  the 
weight  of  authority.  But,  even  if  we 
suppose  it  to  be  well-founded,  the  legal 
relation   created    by    an    election    must. 


primarily  at  least,  be  quasi-contractual, 
and  therefore  quite  distinct,  in  the  as- 
pect, from  that  which  results  from  a 
tort  like  contributory  negligence.  It 
does  not  express  a  predicament  arising 
from  the  commission  of  a  tortious 
breach  of  duty.  But  it  happens  that 
the  same  word  has  also  acquired, 
in  popular  parlance,  a  shade  of  mean- 
ing which  implies  that  the  person 
to  whose  conduct  it  is  applied  has 
been  acting  carelessly,  and  many 
courts,  not  being  sufficiently  alive 
to  the  importance  of  a  scientifically  ex- 
act terminology,  have,  unfortunately,  al- 
lowed this  loose  and  unteohnical  signi- 
fication to  insinuate  itself  into  their 
judgments.  The  extraordinary  preva- 
lence of  this  phraseological  error — for 
it  can  hardly  be  described  otherwise,  in 
view  of  the  specialized  meaning  which 
the  word  has  acquired, — will  be  appar- 
ent from  the  cases  collected  in  the  sub- 
joined note. 

'  Federal  courts : — An  employee  is 
guilty  of  contributory  negligence  if  he 
exposes  himself  to  dangers  "so  obvious 
and  threatening  that  a  reasonably  pru- 
dent man  .  .  .  would  have  avoided 
them.  .  .  .  He  will  be  deemed  in 
such  case  to  have  assumed  the  risks 
involved  in  such  heedless  exposure  of 
himself  to  danger."  Kane  v.  Northern 
C.  K.  Co.  (1888)  128  U.  S.  91,  32  L.  ed. 
339,  9  Sup  Ct.  Rep.  16. 

"Besides,  even  if  he  [the  servant]  had 
the  supposed  knowledge,  it  was  a  ques- 
tion for  the  jury  whether  or  not,  under 
the  circumstances,  he  ought  to  have  at- 
tempted to  make  the  coupling,  and  in 
so  doing  was  himself  negligent,  or  to  be 
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It  is  abundantly  evident  from  the  illustrations  here  collected  of 
this  incorrect  terminology,  that,  unless  the  practice  of  the  courts  is 

considered    as    having    voluntarily    as-  filled  with   coal   in   order  to  reach  the 

surned  the  risk  of  his  act.    The  question  brake,  from  a  point  where  the  brakeman 

was  essentinllij  one  of  contributory  nefi-  properly  is,  we  cannot  say,  as  matter  of 

Ugence,  and  the  instruction  should  have  law,  he  assumes  the  risk  of  a  jerk  or 

been   so   framed   as  to  leave   it  to   the  lurch  of  the  train  caused  by  the  negli- 

jury."     Louisville  &  N.  R.   Co.  v.  Kel-  gence   of   the   engineer,   if   the   jury   so 

ly  (1894)  11  C.  C.  A.  260,  24  U.  S.  App.  find,  while  walking  across  the  car.     If, 

10.3,  63  Fed.  409.     "The  evidence  would  however,  the  conductor  or  engineer  di- 

warrant  no  other  conclusion  than  that  rected  the  brakeman  to  remain  at  the 

he  took  the  risks  of  the  toorh,  and  that  first  and  second  brakes,  as  some  of  the 

his  negligence  was  the   direct  cause  of  evidence   tends  to   show,   and  if  of  his 

his  death."     Bunt  v.  Sierra  Butte  Gold  own   accord   he   left   and   attempted   to 

Uin.   Co.    (1891)    138  U.  S.  485,  34  L.  reach  a  third  brake,  we  would  say,  un- 

ed.  1032,  11  Sup.  Ct.  Eep.  464.  der  these  circumstances,  he  assumed  the 

For  other  cases  in  which  the  phrases  risk  of  the  venture,  and,  if  the  injury 

"assumption  of  risks"  and  "contributory  was   in    consequence    of    such    disobedi- 

negligenee"  are  used  interchangeably,  see  enee  of  instructions,  he  would  be  guilty 

Aikyn    v.    Wahash    R.    Co.    (1889)    41  of  contributory  negligence."     Louisville 

Fed.   193;   The  Serapis    (1891)    49  Fed.  <&  N.  R.  Go.  v.  Woods   (1894)    105  Ala. 

393;  The  Chandos  (1880)   6  Sawy.  554;  501,  17  So.  41. 

Richmond  &  D.  R.  Co.  v.  Finley  (1894)  Where  the  servant  fails  to  quit  the 
12  C.  C.  A.  595,  25  U.  S.  App.  16,  63  service,  after  a  reasonable  time  has 
Fed.  228 ;  Great  'Northern  R.  Go.  v.  elapsed  for  making  promised  repairs,  "is 
Kasischke  (1900)  43  C.  C.  A.  626;  104  it  illogical  to  presume  he  agrees  to  in- 
Fed.  440;  Southern  P.  Go.  v.  Yeargin  cur  the  risk?  And  would  he  not  there- 
(1901)  48  C.  C.  A.  497,  109  Fed.  436;  by  be  guilty  of  proximate  contributory 
Mason  &  0.  R.  Go.  v.  Yoclcey  (1900)  43  negligence?"  Woodward  Iron  Go.  v. 
C.  C.  A.  228,  103  Fed.  265.  Jones    (1885)    80    Ala.    123.      See   also 

A  court  of  appeal  has  laid  it  down  Eureka  Go.  v.  Bass  (1886)  81  Ala.  200, 

that  the  dangers  from  a  defective  rail-  60  Am.  Rep.  152,  8  So.  216. 

road  track  must  have  been  so  obvious  California: — If      the      servant      "has 

and  threatening  to  a  servant  engaged  in  knowledge   of   the  circumstances,   he   is 

the  operation  of  trains  thereon  that  a  equally    culpable,    and   he    assumes   the 

reasonably   prudent   man   in   his   situa-  risk."     McGlynn  v.   Brodie    (1866)    31 

tion  would  have  avoided  them,  in  order  Cal.  376. 

to  charge  him  with  contributory  negli-  In   Goggin  v.   D.   M.   Osborne   d   Go. 

gence  because  he  continued  in  the  dis-  (1896)   115  Cal.  437,  47  Pac.  248,  it  was 

charge  of  his  duty,  and  thereby  assumed  said  to    be    a    question    for    the    jury 

the    risks.     Chicago    G.    W.    R.    Co.    v.  whether  the  plaintitf  knew  of  the  danger 

Price    (1899)    38  C.  C.  A.  239,  97  Fed.  of  using  an  appliance,  and  so  assumed 

423.  the   danger  consequent  upon   such   use, 

Alabama: — A  servant  who  "voluntar-  and,  "what  is  much  the  same  proposi- 

ily  undertakes  to   perform  a  duty  not  tion,  it  cannot  be  said,  as  a  matter  of 

within  the  scope  of  his  employment  as-  law,  that  a  person  of  ordinary  prudence 

sumes  the  risk."    Alabama  G.  S.  R.  Go.  would  have  refused  to  use"  the  appli- 

V.  Hall  (1894)   105  Ala.  599,  17  So.  176  ance. 

(discussing  the  defense  of  contributory  Illinois: — ^If    the    master    refuses     to 

negligence).  remedy  the   dangerous  conditions   after 

"Plaintiff  was  under  no  obligation  to  the  servant  has  complained  of  them,  the 

obey  it    [the  order]    without   assuming  latter  "will  have  no  alternative  but  to 

the  risk  himself,  if,  by  so  doing,  he  in-  quit  the  master's  employ.     If  he  does 

curred  the  risks  of  obvious  peril,  such  not,  he  will  be  deemed  to  have  assumed 

as  a  reasonably  prudent  man  would  re-  the  extra  hazard   of   his  position  thus 

gard    as    extra    hazardous."     Davis  v.  occasioned.     The  case  suggested,  it  will 

Western   Railway    of   Alabama    (1894)  be   perceived,   is   one   of   mutual    negli- 

107  Ala.  626,  18  So.  173.  gence.     On  the  part  of  the  master,  it  is 

"The    duty    of    a   brakeman    requires  negligence  to  retain  the  derelict  servant 

him,  at  any  time,  to  put  on  the  brakes,  in  his  employ.     It  is,  on  the  other  hand, 

and  if  it  is  necessary  to  traverse  a  car  negligence   in   the   complaining  servant 


S  309]                       NEGLIGENCE  IN  CONTINUING  WORK.  fdi 

now  to  be  regarded  as  justifiable,  upon  the  principle  Communis  error 
facit  jus,  there  is  an  urgent  necessity  for  a  reform.     The  examples 

to  continue  longer  in  the  master's  serv-  v.  Saalfeldt    (1898)    175  111.  310,  48  L. 

ice,  unless  he  intends  to  assume  the  ex-  R.  A.  753,  51  N.  E.  645. 

tra  risJc  himself."     United  States  Roll-  "A    party    who    voluntarily    exposes 

ing  Stock  Co.  v.  Wilder   (1886)   116  111.  himself  to  a  danger  that  he  knows,  or 

100,  5  N.  E.  92.  by    reasonable    attention   to   the   means 

The  employer's  breach  of  duty  "fur-  might    know,    assumes    all    the    risks. 

nishes  no  excuse  for  the  conduct  of  an  .     .     .     Such  voluntary  exposure  is  nec- 

employee     who     voluntarily     incurs     a  essarily  incompatible  with  the  exercise 

known  danger."     If  he  enters  a  service  of  ordinary  care."     Chicago  &  T.  R.  Co. 

where  he  has  to  use  defective  agencies,  v.  Simmons   (1882)   11  111.  App.  147. 

he  "assumes  the  risk,  and  must  bear  the  See  also  Camp  Point  Mfg.  Co.  v.  Bal- 

consequences."       Pennsylvania     Co.     v.  lou  (1874)  71  111.  417;  Chicago,  R.  I.  & 

Lynch  (1878)  90  111.  333.    There,  in  the  P.  R.  Go.  v.  Clark    (1882)    11  111.  App. 

first  part  of  his  opinion,  Scholfield,  J.,  104;  Illinois  C.  R.  Go.  v.  Jones   (1882) 

lays  down  the  rule  that  the  servant  as-  11  111.  App.   324;   Chicago,  B.  d  Q.  R. 

surnes   the   known  risks  of  the  service,  Co.  v.  Montgomery   (1884)    15  111.  App. 

and  after  stating  the  evidence,  asks  the  205 ;    Eowe   v.   Medaris    ( 1898 )    82   111. 

question:      "If   appellant    [the   master]  App.  515;  Pioneer  Fireproof  Constr.  Co. 

was  negligent  in  not  furnishing  differ-  v.  Howell  (1901)   189  111.  123;  59  N.  E. 

ent  platforms,  in  what  respect  does  that  535;    Wahash  R.   Go.  v.  Propst    (1900) 

negligence   differ   from   appellee's   negli-  92  111.  App.  485. 

gence  in  continuing  to  use  them,  with-  Indiana: — "If   the   employee   had   ae- 

out  objection,  and  without  an  effort  to  tual  knowledge  of  its   [the  appliance's] 

change  or  improve  them  ?"  unsafe  condition,  then  it  would  be  negli- 

"The  general  rule  is  that  an  employee  gence  to  use  it,  and  if,  knowing  the  un- 
who  continues  in  the  service  of  his  em-  safe  condition  of  the  appliance,  the  em- 
ployer after  notice  of  a  defect  augment-  ployee  attempted  to  use  it,  he  would  as- 
ing  the  danger  of  the  service  assumes  sume  the  extra  hazard  in  so  doing." 
the  risk,  as  increased  by  the 'defect.  But  Ohio  &  M.  R.  Co.  v.  Pearcy  (1890)  128 
this  rule  is  subject  to  qualifications.  Ind.  197,  27  N.  E.  479. 
.  .  .  The  servant  is  not  chargeable  "When  an  employee  has  within  his 
with  contributory  negligence  if  he  knows  own  control  the  manner  of  using  an  ob- 
that  defects  exist,  but  does  not  know,  or  viously  defective  tool,  and  the  means  of 
cannot  know  by  the  exercise  of  ordinary  securing  safety  if  he  choose  to  employ 
prudence,  that  risks  exist."  Illinois  them,  if  he  neglects  the  means  of  secur- 
Steel  Co.  V.  Schymanowski  (1896)  162  ity  to  himself,  he  elects  to  take  the 
111.  459,  44  N.  E.   876.  risk."  Jenney  Electric  Light  d  P.  Go.  v. 

In  Swift  d  Co.  V.  O'Neill  (1900)    187  Murphy    (1888)     115    Ind.    570,    18    N. 

111.  337,  58  N.  E.  416,  the  case  was  held  E.  30. 

to    be    for    the    jury,   inasmuch  as  the  Speaking  of  the  position  of  a  servant 

servant  can   only   be   held   to   have   as-  who  is  injured  in  obeying  a  direct  com- 

sumed    such    risk    when    the   defect    of  mand  of  the  master,  the  same  court  has 

which  he  had  notice  makes  a  continu-  used  this  language:      "Where  the  mas- 

ance  of  work  so  dangerous  that  no  ordi-  ter   orders    a  servant  to   do   something 

narily  prudent  person  would  remain  at  which  involves  encountering  a  risk  not 

work.  contemplated    in    his    employment,    al- 

In  one  case  it  was  laid  down  that  a  though  the  risk  is  equally  open  to  the 

servant  acting  under  the  specific  orders  observation  of  both,   it  does  not  neces- 

of  his  foreman  is  not  required  by  law  sarily  follow  that  the  servant  either  as- 

to  disobey  him;  or,  by  obeying,  assume  sumes  the  increased  risk,  or  is  negligent 

the  hazard  of  obedience,  unless  the  dan-  in  obeying  the  order.     If  the  apparent 

ger  to  which  he  was  so  exposed  was  so  danger  is  such  that  a  man  of  ordinary 

imminent  that  a  man  of  ordinary  pru-  prudence  would   not  take   the   risk  the 

dence  would  not  have  incurred  the  lisk.  servant  acts  at  his  peril.     But,  unless 

William  Graver  Tank  Works  v.  O'Don-  the  apparent  danger  is  such  as  to  deter 

nell  (1901)   191  111.  236,  60  N.  E.  831.  a   man   of   ordinary   prudence   from   en- 

The  servant  was  "not-bound  to  disobey  countering   it,   the  servant  will   not  be 

on  pain  of  assuming  the  risk."  Dallemand  compelled  to  abandon  the  service,  or  as- 
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of  this  form  of  judicial  blunder  mentioned  in  the  last  note  are,  how- 
ever, less  reprehensible  than  one  found  in  those  cases  in  which  it  has 


siune  all  additional  risk,  but  may  obey 
the  order,  using  care  in  proportion  to 
the  risk  apparently  assumed."  Nail  v. 
Louisville,  N.  A.  &  G.  R.  Go.  (1891)129 
Ind.  268,  271,  28  N.  E.  183,  611  (re- 
peated in  Brazil  Block  Goal  Go.  v.  Hood- 
let  (1891)  129  Ind.  327,  336,  27  N.  E. 
741). 

"If  the  risk  is  great,  or  is  such  as  a 
prudent  person  would  not  assume,  then 
the  person  who  does  assume  it  is  guilty 
of  such  contributory  negligence  as  will 
preclude  a  recovery."  Lake  Shore  &  M. 
,Sf.  B.  Go.  V.  Pinchin  (1887)  112  Ind. 
596,  13  N.  E.  677. 

In  Sheets  v.  Ghicago  <f  I.  Goal  R.  Go. 
(1894)  139  Ind.  682,  39  N.  E.  154,  the 
court  speaks  of  a  plaintiff  who  had  neg- 
ligently placed  himself  in  front  of  mov- 
ing cars  as  having  assumed  all  the  dan- 
gers incident  to  such  exposure. 

In  another  case  "assumption  of  a 
needless  risk"  is  spoken  of.  Spencer  v. 
Ohio  &  M.  R.  Go.  (1892)  130  Ind.  181, 
29  N.  E.  915. 

In  the  following  passage  the  confu- 
sion of  terms  is  particularly  objection- 
able. The  phrase  "assume  the  risk"  is 
used  in  different  senses  in  sentences 
which  are  in  immediate  juxtaposition: 
"There  is  a  class  of  cases  where  a  man 
has  no  right  to  assume  the  risk.  Society 
has  an  interest  in  the  lives  of  its  mem- 
bers, and  no  citizen  has  a  right  to  know- 
ingly and  voluntarily  place  himself  in  a 
position  of  immediate  and  certain  dan- 
ger. .  .  .  Where  the  danger  is  not  im- 
mediate and  certain,  a  man  may  assume 
the  risk  without  violating  the  rule  last 
stated,  but,  in  doing  so,  he  devests  him- 
self of  a  right  to  recover  from  his  em- 
ployer in  cases  where  the  danger  is  fully 
and  seasonably  brought  to  his  knowl- 
edge, since  the  known  danger  becomes 
in  such  cases  one  of  the  risks  he  assumes 
as  an  incident  of  his  service.  He  may 
not  be  guilty  of  contributory  negligence 
in  taking  some  risk,  since  he  may  be 
doing  what  other  reasonably  prudent 
men  likewise  do;  but,  like  all  the  others 
in  the  common  service  in  which  he  en- 
gages, he  assumes  all  the  risks  arising 
from  dangers  of  which  he  has  full  no- 
tice, by  continuing  in  service  after  he 
obtains  that  knowledge."  Louisville,  N. 
A.  d  C.  B.  Go.  V.  Sandford  (1888)  117 
Ind.  269,  19  N.  E.  770.  The  distinction 
between  the  two  defenses  is  plainly  in- 
tended to  be  noted  here,  and  therefore 


precision  in  the  use  of  words  was  espe- 
cially necessary. 

Iowa: — In  Sedgmick  v.  Illinois  G.  B. 
Go.  (1888)  76  Iowa,  340,  41  N.  W.  35, 
the  court  speaks  of  the  negligent  con- 
duct of  the  plaintiff  in  remaining  in  a 
position  of  danger  as  being  an  "assump- 
tioti  of  the  risk."  There  is  a  similar 
confusion  of  terms  in  Brownfield  v.  Chi- 
cago, R.  I.  &  P.  R.  Go.  (1899)  101  Iowa, 
254,  77  N.  W.  1038. 

Kansas: — In  Rush  v.  Missouri  P.  R. 
Go.  (1887)  36  Kan.  129,  12  Pac.  582,  the 
court  uses  the  phrase:  "If  the  danger 
is  such  that  an  ordinarily  prudent  man 
could  assume  it  without  being  guilty  of 
negligence,"  etc. 

Kentucky: — Undoubtedly,  if  the  em- 
ployee, after  discovering  the  defective 
condition  of  machinery  furnished  to  him 
for  his  use,  continues  to  use  it  without 
complaint  or  giving  notice  to  the  em- 
ployer, or  the  proper  officers  of  a  com- 
pany, he  will  be  guilty  of  such  contribu- 
tory negligence  as  will  prevent  a  recov- 
ery for  an  injury  arising  from  the  de- 
feet.  He  will  be  regarded  as  having  as- 
sumed the  .risk  of  danger  arising  from 
its  defective  condition.  Lawrence  v. 
Eagemeyer  &  Co.  (1892)  93  Ky.  591,  20 
S.  W.  704. 

Louisiana: — Sufficient  knowledge  on 
the  part  of  the  deceased  is  not  estab- 
lished to  justify  the  assertion  that  he 
had  assuined  the  risk  of  danger,  and  was 
consequently  guilty  of  contributory  neg- 
ligence, whereby  the  defendants  arc  ex- 
onerated. Erslew  v.  iiew  Orleans  d  N. 
E.  B.  Go.  (1897)  49  La.  Ann.  86,  21  So. 
153. 

The  phrase  "unnecessary  a^eumption 
of  risks"  is  used  in  discussing  the  de- 
fense of  contributory  negligence  in  Ban- 
die  v.  Southern  P.  B.  Go.  (1890)  42  La. 
Ann.  686,  7  So.  792. 

"Even  in  the  presence  of  a  known  dan- 
ger, to  constitute  contributory  negli- 
gence it  must  be  shown  that  the  plain- 
tiff voluntarily  and  unnecessarily  ex- 
posed himself  to  it,  unless  it  is  of  that 
character  that  the  plaintiff  must  assume 
the  risk  from  the  very  nature  of  the  dan- 
ger to  which  he  is  exposed."  Clements  v. 
Louisiana  Electric  Light  Co.  (1892)  44 
La.  Ann.  692,  697,  16  L.  R.  A.  43,  11  So. 
51.  See  also  Poilich  v.  Sellers  (1890) 
42  La.  Ann.  623,  7  So.  786,  where  the 
defense  was  contributory  negligence,  but 
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been  laid  down  that  the  question  of  the  servant's  "waiver" — ^meaning 
thereby,  as  is  shoMm  both  by  the  context  and  by  the  authorities  cited, 


the  plaintiff  was  said  to  have  "assumed" 
the  risk. 

Maryland: — In  State  use  of  Samelin 
V.  Malster  (1881)  57  Md.  287,  the  court 
denied  the  servant's  right  of  recovery 
on  the  ground  that,  upon  the  undisputed 
facts,  the  servant  directly  contributed  to 
his  misfortune  by  his  own  want  of  cau- 
tion, yet,  after  revievping  the  evidence 
which  showed  that  the  servant  fully  un- 
derstood the  dangers  of  the  situation, 
the  opinion  proceeds  thus:  "Now  with 
this  knowledge  and  this  plainly  appar- 
ent risk  open  to  the  senses  of  the  de- 
ceased, upon  which  principle  can  the  de- 
fendants be  made  liable  for  the  accident 
that  happened  to  the  deceased  in  conse- 
quence of  the  risk  thus  knowingly  as- 
sumed by  him?  The  principle  is  per- 
fectly well  settled  that  an  employee  who 
contracts  for  the  performance  of  hazard- 
ous duties  assumes  such  risks  as  are  in- 
cident to  their  discharge  from  causes 
open  and  obvious,  the  dangerous  charac- 
ter of  which  causes  he  had  an  opportu- 
nity to  ascertain.  And  so,  if  a  man 
chocfsee  to  accept  an  employment  or  con- 
tinue in  it  with  the  knowledge  of  the 
danger,  he  must  abide  the  consequences 
so  far  as  any  claim  against  the  employer 
is  concerned." 

Massachusetts: — "It  is  for  the  plain- 
tifl  to  show,  not  merely  that  the  place 
was  unsafe,  and  that  he  was  injured 
thereby,  but  that  he  himself  was  in  the 
exercise  of  due  care.  His  evidence  fails 
to  show  this,  if  it  appears  that,  know- 
ing and  appreciating  the  danger  arising 
therefrom,  he  voluntarily  exposes  him- 
self thereto.  Business  is  sometimes  car- 
ried on  in  buildings  or  places  obviously 
unsafe,  and  if,  with  a  knowledge  that  a 
business  is  thus  conducted,  the  work- 
man engages  in  it,  he  takes  the  risks 
which  he  must  know  are  incident  there- 
to. ..  .  Where  one  capable  of  choos- 
ing and  contracting  for  himself,  with 
full  notice  of  the  risk  he  assumes,  vol- 
untarily uses  a  machine  which,  by  rea- 
son of  a  known  defect,  exposes  him  to  a 
particular  and  obvious  danger,  he  is 
held  to  assume  and  take  the  risk  of  in- 
jury from  that  source.  ...  In  the 
case  at  bar  the  plaintiff  knew  of  the 
def.ect  [a  well-hole],  and  he  consented  to 
incur  the  risk  which  he  ran  in  passing 
along  the  floor,  in  the  uncertain  light, 
to  examine  and  aid  in  putting  on  the 


belts."  Taylor  v.  Carew  Mfg.  Co.  (1885) 
140  Mass.  151,  3  N.  E.  21. 

"Under  the  decisions  in  this  common- 
wealth, if  he  knew  and  appreciated  this 
risk,  and  continued  to  work  for  the 
length  of  time  and  under  the  circum- 
stances that  appear  in  this  case,  he  must 
be  held  voluntarily  to  have  assumed  it, 
so  that  his  share  in  the  responsibility 
for  the  accident  charges  him  with  neg- 
ligence, and  precludes  him  from  recov- 
ery, if  the  use  of  the  saw  by  the  defend- 
ant constituted  negligence."  Tenanty  v. 
Boston  Mfg.  Co.  (1898)  170  Mass.  323, 
49  N.  E.  654. 

"Due  care  depends  on  what  is  reason- 
able under  the  circumstances,  and  is 
generally  a  question  of  fact  for  the  jury. 
It  cannot  be  said,  we  think,  as  matter  of 
law,  that  the  probability  that  Duck- 
worth would  leave  an  unexploded  car- 
tridge in  one  of  the  chambers  was  so 
great  as  to  require  the  plaintiff  to  ex- 
amine them  himself,  or  that,  by  contin- 
uing in  the  defendant's  employment  aft- 
er finding  an  unexploded  cartridge  in  a 
revolver  handed  to  him  by  the  defendant 
James  after  testing  it,  he  thereby  as- 
sumed the  risk  from  such  unexploded 
cartridges  as  might  be  accidentally  left 
in  revolvers  by  said  James."  Anderson 
V.  Duckivorth  (1894)  162  Mass.  251,  38 
N.  E.  510. 

In  Ferren  v.  Old  Colony  B.  Co.  (1887) 
143  Mass.  197,  9  ST.  E.  608,  the  court, 
after  declaring  that,  supposing  certain 
inferences  to  be  deducible  from  the  evi- 
dence, they  could  not  say,  as  matter  of 
law,  that  the  plaintiff  assumed  the  risk, 
said  that  the  evidence  was  sufficient  to 
be  submitted  to  the  jury  upon  the  ques- 
tion whether  he  was  in  the  exercise  of 
due  care.  It  is  not  easy  to  say  what 
precise  point  of  view  is  indicated  by  the 
remark  of  Holmes,  J.,  that  even  if  the 
servant's  conduct  "was  not  negligent  in 
the  sense  of  culpable,  still,  as  it  in- 
volved danger  manifest  to  him,  he  could 
not  complain  of  the  consequences." 
Boyle  V.  New  York  &  N.  E.  R.  Co. (1890) 
151  Mass.  102,  23  N.  E.  827.  Is  not 
culpability  an  essential  element  of  neg- 
ligence? 

Michigan: — ^A  party  entering  upon  a 
particular  employment  assumes  the  risk 
and  perils  usual  thereto,  when  the  usual 
and  customary  means  to  guard  against 
accidents  are  adopted.     If  the  servant 
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with  full  knowledge  of  the  danger,  and 
understanding  the  increased  risk  occa- 
sioned thereby,  consents  to  enter  into 
the  employment,  then  he  voluntarily  in- 
curs the  risk,  and,  if  he  suffers  dam- 
ages in  consequence  of  injury  received 
thereby,  he  will  be  without  remedy.  The 
fact  that  he  remains  in  the  master's 
employment  under  such  circumstances, 
and  with  such  knowledge,  is  what  con- 
stitutes contriiutory  negligence  on  his 
part.  In  such  a  case  the  master,  in  per- 
mitting his  machinery  to  be  thus  more 
than  ordinarily  dangerous,  is  guilty  of 
negligence;  but  the  servant,  with  full 
knowledge  thereof,  by  remaining,  con- 
tributes thereto,  and  hence  he  cannot  re- 
cover if  he  has  such  knowledge.  King 
V.  Ford  River  Lumber  Co.  (1892)  93 
Mich.  172,  182,  53  N.  W.  10. 

In  the  following  cases  negligence  and 
assumption  of  risks  are  used  to  express 
the  same  conception:  Burnside  v.  Nov- 
elty Mfg.  Go.  (1899)  121  Mich.  115,  79 
N.  W.  1108  (last  paragraph  but  one)  ; 
Leppala  v.  Cleveland  Iron  Min.  Co. 
(1900)  122  Mich.  633,  81  N.  W.  553 
(first  paragraph);  Deering  v.  Canfield 
d  W.  Co.  (1901)  126  Mich.  373,  85  N. 
W.  874;  Chilson  v.  Lansing  Wagon 
Works  (1901)  128  Mich.  43,  87  N.  W. 
79;  Sweet  v.  Michigan  C.  R.  Co.  (1891) 
87  Mich.  559,  49  N.  W.  882. 

Minnesota: — If  a  servant  enters  upon 
and  continues  in  the  service  of  the  com- 
pany with  knowledge  of  the  unsuitable- 
ness  or  inadequacy  of  the  instrumental- 
ities furnished  for  the  operation  of  the 
road,  it  is  his  own  negligence,  and  he 
assumes  the  known  risks  of  the  em- 
ployment. Fleming  v.  8t.  Paul  &  D.  R. 
Co.   (1880)   27  Minn.  Ill,  6  N.  W.  448. 

Missouri: — Burst  v.  Kansas  City,  P. 
tf  0.  R.  Co.  (1901)  163  Mo.  309,  63  S. 
W.  693;  Pauck  v.  St.  Louis  Dressed 
Beef  d  Provision  Go.  (1901)  159  Mo. 
467,  61  S.  W.  806;  Eamman  v.  Central 
Coal  &  Coke  Go.  (1900)  156  Mo.  252, 
56  S.  W.  1091.  See  also  cases  cited  in 
§  310,  note  7,  infra. 

Nebraska: — "Where  a  servant,  in  obe- 
dience to  the  requirements  of  his  mas- 
ter, incurs  the  risk  of  machinery  or  ap- 
pliances which,  although  dangerous,  are 
not  of  such  character  that  they  may  not 
be  safely  used,  by  the  exercise  of  rea- 
sonable skill  and  caution,  he  does  not, 
as  a  matter  of  law,  assume  the  risk  of 
injury  from  accident  resulting  from  the 
master's  negligence."  Lee  v.  Smart 
(1895)  45  Neb.  318,  63  N.  W.  940  (syl- 
labus by  court). 

New  York: — In  discussing  the  ques- 


tion whether  the  servant's  knowledge  of 
a  defect  rendered  him  chargeable  with 
contributory  negligence,  the  court  re- 
marked that  it  was  "for  the  jury  to 
say  whether  or  not  he  voluntarily  as- 
sumed the  risks."  Laning  v.  New  York 
G.  R.  Go.  (1872)  49  N.  Y.  621,  10  Am. 
Rep.  417. 

"It  would  seem  to  be  unreasonable 
that  one  who  has  undertaken  a  service 
which,  in  itself,  has  some  elements  of 
danger,  whenever  he  shall  see  that  the 
danger  has  been  increased  through  some 
negligence  of  his  employer,  must  either 
stop  his  employment  or  be  deemed  to 
have  accepted  the  increased  risk.  We 
do  not  think  that  this  is  the  rule.  And 
it  seems  to  us  that  the  plaintiff  had  a 
right  to  go  to  the  jury  on  the  question 
whether  he  was,  under  the  circumstan- 
ces, justified  in  going  on  with  his  work." 
McMahon  v.  Port  Henry  Iron  Ore  Go. 
(1881)   24  Hun,  48. 

In  Gullen  v.  Norton  (1889)  52  Hun, 
9,  4  N.  Y.  Supp.  774,  the  court  stated 
the  defendant's  contention  to  be  that  the 
deceased  knew  all  about  the  facts  and 
voluntarily  assumed  the  risks,  and  thus, 
by  his  contributory  negligence,  preclud- 
ed recovery. 

In  Guenther  v.  Lockhart  (1891)  40 
N.  Y.  S.  E.  942,  16  N.  Y.  Supp.  717,  the 
court  first  remarked  that  the  risk  was 
assumed,  and  then  that  the  plaintiff 
failed  to  show  the  decedent  to  have  been 
free  from  contributory  negligence. 

"A  servant  does  not  assume  the  risks 
unless  he  can  be  properly  charged  with 
negligence  arising  from  the  master's 
negligence  in  accepting  the  place  of  la- 
bor assigned  to  him  by  his  master." 
Heavey  v.  Hudson  River  Water  Pciver 
d  Paper  Co.  (1890)  57  Hun,  339,  10  N. 
Y.  Supp.  585. 

For  similar  instances  of  this  confu- 
sion of  terms,  see  Farley  v.  New  York 
(1896)  9  App.  Div.  536,  41  N.  Y.  Supp. 
622;  Wallace  v.  Central  Vermont  R.  Co. 
(1892)  43  N.  Y.  S.  R.  639,  18  N.  Y. 
Supp.  280 ;  Gleary  v.  Long  Island  R.  Co. 
(1900)  54  App.  Div.  284;  Baker  v.  Sut- 
ton (1896)  11  App.  Div.  271,  42  N.  Y. 
Supp.  116. 

North  Carolina: — In  Grutchfield  v. 
Richmond  &  D.  R.  Co.  (1878)  78  N.  C. 
300,  the  court,  while  holding  the  plain- 
tiff unable  to  recover  on  the  ground  of 
contributory  negligence,  speaks  of  his 
continuance  at  work  with  knowledge  of 
the  defect  as  being  "assumption  of  the 
risks."  In  another  case,  while  discuss- 
ing the  negligence  of  the  plaintiff,  this 
court  said  that  the  circumstances  "must 
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his  contributory  negligence, — is  for  the  jury.*  This  mistake  has  not 
even  the  imperfect  excuse  which  popular  usage  supplies  in  cases  where 
assumption  of  risks  and  contributory  negligence  are  treated  as  syn- 
onymous phrases. 

310.  Doctrinal  confusion  between  the  defenses. —  The  inexactness  of 

be  such  as  to  show  that  the  employee  tion  on  the  ground  that  he  had,  by  his 

had  full  knowledge  of  the  unusual  risk,  negligence,  contributed  to  his  injury, 

and  delihora-tely  assumed  it."     Sims  v.  Texas : — When  a  servant  remains   in 

Lindsay   (1898)    122  N.  C.  678,  30  S.  E.  an  employment  known  to  be  dangerous 

19.    See  also  Z/iioyd  V.  Hones  (1900)   126  because   of   defective   machinery,   imple- 

N.  C.  363,  35  S.  E.  611.  ments,   or   appliances   not  sufficient   for 

Pennsylvania: — In  Nuss  v.  Rafsnyder  the  safe  conduct  of  the  business,  "he  is 
(1896)  178  Pa.  397,  35  Atl.  958,  as  ap-  said  to  assume  the  risks  incident  to  the 
plicable  to  the  case,  the  court,  after  lay-  business  thus  conducted,  and  to  be  gull- 
ing down  the  rule  as  the  assumption  of  ty  of  contributory  negligence,  if  an  in- 
known  risks,  declared  the  plaintiff  to  be  jury  occurs  to  him  through  their  use." 
negligent  in  using  the  appliance  under  Gulf,  G.  &  S.  F.  R.  Go.  v.  Brentford 
the  circumstances.  (1891)  79  Tex.  619,  15  S.  W.  561. 

In   Davis   v.   Baltimore  dc   0.   R.    Co.  In  St.  Louis  &  8.  P.  R.  Go.  v.  Doyle 

(1893)    152   Pa.    314,   25   Atl.   498,   the  (1894;   Tex.  Civ.  App.)    25   S.  W.  461, 

court,  after  declaring  the  plaintiff  neg-  the  court  uses  the  phrase  "assumption 

ligent  in  using  the  appliance,   summed  of  risk"  as  a  description  of  an  act  al- 

up  by  saying  that  he  accepted  the  risk  leged  to  be  negligent. 

of  tjie  employment.  Virginia: — "If  he  continued  the  work 

The  plaintiff  "was  under  no  obligation  without    exercising    ordinary    prurience 

to    continue    working    in    a    dangerous  and  care  for  his  own  safety,  he  must  be 

place  or  employment,  and  if  he  did  so  he  held  to  have  assumed  not  only  the  risks 

assumed  the  risk  himself.    He  could  not  ordinarily  incident  to  the  service,"  but 

excuse  his  own  want  of  care  by  the  alle-  such  as  became  knoAvn  to  him,  actually 

gation  that  someone  else  had  promised  or  constructively,  in  the  progress  of  the 

to  care  for  him."  Reese  v.  Glark  (1892)  work.     Russell  Greek  Goal  Go.  v.  Wells 

146  Pa.  465,  23  Atl.  246.  (1898)   96  Va.  416,  31  S.  E.  614. 

"The  very  fact  of  the  plaintiff's  youth  In  one  case  the  phrase  "assumption  of 

and  weakness  is  one  of  the  elements  that  the  risk,"  is  used,  though  the  court  also 

go  to  make  up  the  charge  of  negligence  speaks  of  the  servant's  "folly"  in  under- 

on  the  part  of  the  defendant  in  putting  taking  the  work.    Roiinson  v.  Dininny 

such  a  person  upon  such  a  service.     It  (1898)   96  Va.  41,  30  S.  E.  442. 

seems  to  us  the  master,  in  such  circum-  Washington: — This    court    has    used 

stances,   and  not  the   servant,  must   be  "assumption  of  the  risk"  as  the  verba] 

held  to  have  assumed  the  risks  of  the  equivalent  of  contributory  negligence,  in 

service."    Kehler  y.  Sch/wenk  (1892)  151  Lewis  v.  Simpson   (1892)   3  Wash.  641, 

Pa.  505,  25  Atl.  130.  29  Pac.  207;  Richardson  v.  Garion  Hill 

The    sentence,   "The   plaintiff  has   no  Goal  Go.  (1893)  6  Wash.  52,  20  L.  E.  A. 

one  but  himself  to  blame,"  occurs  in  a  338,  32  Pac.  1012. 

case  where  the  risk  was  said  to  be  as-  West  Virginia: — In  Graham  v.  New- 

sumed.     Beittenmiller  v.  Bergner  &  E.  iurg  Orrel  Goal  d  Goke  Go.    (1893)    38 

Brewing  Go.   (1888)   22  W.  N.  C.  33,  12  W.  "Va.   273,   18   S.  E.   584,  the  phrase 

Atl.  599.  "assumption  of  risk"  occurs  in  a  discus- 

Rhode  Island: — The   phrase   assump-  sion  of  the  defense  of  contributory  neg- 

tion  of  risk  is  used  in  a  case  where  the  ligence. 

defense   raised   was   contributory   negli-  Wisconsin: — See  next  section,  note  7. 

gence.    Laporte  v.  Gook  (1899)  21  R.  I.  *  In   Mew  v.   Charleston  &   8.   R.   Go. 

158,  42  Atl.  519.  (1898)    55  S.  0.  90,  32  S.  E.  828,  the 

South  Carolina: — In  Donahue  v.  En-  court  lays  down  the  rule  that  the  ques- 

terprise  R.  Go.    (1890)    32  S.  C.  299,  11  tion  whether  the  servant  had  waived  his 

S.  E.  95,  it  was  said  that  a  servant  who  right  of  action   is  for  the  jury,    where 

continued   to   work   with   knowledge   of  two  inferences  are  possible;  and  in  sup- 

the   dangerous   character   of   the   appli-  port    of   this    doctrine    cites   Bussey    v. 

ances  assumed  the  risks  of  the  situation,  Charleston  &  W.  G.  R.  Co.   (1898)   52  S. 

and  that  his  knowledge  defeated  his  ac-  0.  438,  30  S,  E.  477,  where  the  defense 
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terminology  which  has  been  discussed  above  is  doubtless  responsible, 
principally,  if  not  altogether,  for  the  doctrinal  confusion  between  the 
two  defenses,  which  is  frequently  found  in  the  arguments  of  judges. 
Indeed,  it  will  be  seen  from  an  examination  of  some  of  the  passages 
quoted  in  the  notes  to  the  preceding  section,  that  some  of  the  courts  to 
which  a  merely  verbal  confusion  has  been  attributed  might,  without 
applying  any  very  vigorous  standards,  be  treated  as  chargeable  with 
the  more  serious  error  which  now  invites  attention.  That  error  mani- 
fests itself  under  various  forms. 

In  some  cases  the  reasoning  is  vitiated  by  the  misconception  that 
the  servant's  duty  to  use  care  may  be  referred  to  as  a  standard  by 
which  to  test  the  fact  of  his  assumption  of  the  risks  of  the  employ- 
ment.-^ 

raised  and  discussed  was  contributory  intestate,  by  remaining  in  the  dcfend- 
negligenee.  In  one  part  of  its  opinion  ant's  service  after  he  had  certain  knowl- 
the  court  puts  the  alternative :  "Wheth-  edge  of  the  unfitness  of  his  fellow-serv- 
er the  matter  of  assumption  of  rislc  by  ant  engineman — the  defendant  having 
an  employee  is  to  be  tested  by  the  law  the  like  knowledge — assumed  the  extra 
of  waiver  or  by  the  law  of  negligence?"  hazard   as    to    his   fellow   servant,    and 

In  another  case,  after  saying  that  tne  thereby  tcaived  his  right  to  redress 
servant  did  not  waive  all  right  to  dam-  against  the  defendant  in  case  of  injury 
ages,  the  court  remarked  that  the  jury  arising  to  him  from  that  servant's  reek- 
would  have  been  authorized  to  find  that  less  act.  But  by  thus  remaining  in  the 
he  was  not  guilty  of  contributory  negli-  defendant's  service  he  was  negligent  as 
genoe.  Anderson  v.  Illinois  0.  R.  Go.  to  his  own  safety."  The  elaborate  ac- 
(1899)  109  Iowa,  524,  80  N.  W.  cumulation  of  erroneous  language  in 
561.  The  correct  logical  situation  is,  this  passage  may  fairly  be  described  as 
however,  recognized  in  earlier  Iowa  a  veritable  piling  of  Pelion  upon  Ossa. 
cases.  Perigo  v.  Chicago,  R.  I.  &  P.  R.  Other  cases  bearing  upon  this  partie- 
Co.  ( 1879 )  52  Iowa,  276,  3  N.  W.  43  ular  form  of  the  confusion  of  terms  will 
(see  §  307,  note  3,  supra)  ;  Grahcll  v.  be  found  cited  in  the  next  section, 
Wapello  Coal  Go.  (1886)  68  Iowa,  751,  note  6. 
28  N.  W.  56   (see  §  306,  note  1,  supra).       '"When   the  employee   undertakes  to 

In  Porter  v.  Western  North  Carolina  perform  labor  that  is  necessarily  attend- 

R.  Go.  ( 1887 )   97  N.  C.  74,  2  S.  E.  584,  ed  with  danger  to  himself,  he  so  far  as- 

it  was  urged  that  the  facts  ascertained  sumes  the  risks  as  to  require  the  exer- 

by  one  of  the  special  findings  did  not,  in  cise  of  ordinary  prudence  and  caution 

legal  effect,  constitute  contributory  neg-  on  his  part.    The  employee  is  not  bound 

ligence,  but  was,  in  effect,  a  finding  that  to  engage  in  work  that  places  his  life  in 

the    intestate    ot   the   plaintiff    "agreed  peril;   and  when  labor   of  that  sort  is 

with  the  defendant  company  to  risk  the  voluntarily  assumed,  and  an  injury  oc- 

eonsequences  of  this  dangerous  contact  curs,  he  cannot  look  to  his  employer  for 

and    association"    with   the    engineman.  damages  upon  the  ground  of  negligence, 

The  court  thus  explained  its  reasons  for  if,  iy  the  exercise  of  ordinary  vigilance, 

declining  to  accept  this  view  as  correct:  he    could   have    avoided   the   accident." 

"The  law  implies  that  the  servant  agrees  Sullivan  v.  Louisville  Bridge  Co.  (1872) 

to  accept  the  ordinary  risks  incident  to  9  Bush,  81.     This  statement  is  plainly 

the  business  or  service  which  he  engages  a  blunder  either  in  phraseology  or  doc- 

to  do,  but  it  does  not  imply  that  he  shall  trine.     It   is   erroneous   on   the   former 

or  will  take  upon  himself  extraordinary  score,  if  it  is  intended  to  embody  the 

hazard,   and   especially   such  danger   as  principle  that   the  master  is  not  war- 

the  employer   is  bound  to  prevent  and  ranted  in  exposing  the  servant  to  any 

avert  by  the  exercise  of  reasonable  dili-  risks   except  those   from  which  he  can 

gence  on  his  part.    .    .    .    The  most  that  preserve  himself  by  the  exercise  of  due 

can  be  said  in  this  respect  is  that  the  care.    It  is  erroneous  on  the  latter  score. 
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A  still  more  serious  error  is  tlie  partial  or  complete  obliteration  of 
tlie  boundary  line  between  tbe  defenses  themselves.  The  mildest 
form  of  this  logical  heresy  is  the  view  that,  although  there  may  be  a 
distinction  between  the  two  defenses,  it  often  becomes  too  subtle  to  be 


if  the  implication  is  that  the  servant's 
exercise  or  omission  of  such  care  can 
affect  in  any  degree  his  rights  as  regards 
recoveiy  for  an  injury  re.sulting  from  a 
risk  assumed. 

The  "rule  (as  to  the  assumption  of 
augmented  perils)  rests  upon  the  prin- 
ciple that,  while  it  is  the  duty  of  the 
employer  to  furnish  reasonably  safe  ma- 
chinery, and  to  make  reasonable  inspec- 
tions for  the  discovery  of  defects,  yet  it 
is  equally  the  duty  of  the  employee  to 
be  vigilant  for  his  own  safety;  and  if  he 
carelessly  overlooks  or  silently  acqui- 
esces in  a  dangerous  situation  that  re- 
sults in  his  injury,  the  fault  is  laid  at 
his  door,  and  he  cannot  recover  there- 
for." McFarlan  Carriage  Co.  v.  Potter 
(1899)   153  Ind.  107,  53  N.  E.  465. 

Other  instances  of  the  same  perverted 
logic  are  not  wanting. 

In  the  case  of  perils  incident  to  the 
employment,  assumption  of  risks  has 
been  spoken  of  as  "the  acquiescence  of 
an  ordinarily  prudent  man  in  a  known 
danger,  the  risk  of  which  he  assumes 
by  contract;"  while  contributory  neg- 
ligence is  "that  action  or  nonaction  in 
regard  to  personal  safety  by  one  who, 
tre.ating  the  known  danger  as  a  condi- 
tion, acts  with  respect  to  it  without  due 
care  of  its  consequences."  Narramore  v. 
Cleveland,  C.  C.  &  8t.  L.  R.  Co.  (1S99) 
37  C.  C.  A.  409,  48  L.  R.  A.  68,  96  Fed. 
298,  Certiorari  Denied  in  175  U.  S.  724, 
44  L.  ed.  327,  20  Sup.  Ct.  Rep.  1021. 

In  Fleming  v.  St.  Paul  &  D.  R.  Co. 
(1880)  27  Minn.  114,  6  N.  W.  448,  the 
court,  after  using  the  language  quoted 
in  note  2  to  §  302,  supra,  proceeded 
thus:  "This  is  not  against  public  poli- 
cy, for  while  public  policy  is  concerned 
for  the  safety  of  human  life  and  limb, 
it  will  not  offer  a  premium  for  negli- 
gence or  recklessness  by  relieving  a 
servant  who,  voluntarily,  and  with  open 
eyes,  undertakes  a  service  under  the  cir- 
cumstances mentioned,  from  the  conse- 
quences of  his  own  folly  by  charging 
them  upon  his  employer.  One  of  the 
mo.st  effectual  ways  to  discourage  such 
negligence  and  folly  and  thereby  to  pre- 
vent injurious  consequences  both  to  the 
servant  and  to  others  upon  the  train, 
whether  fellow  servants  or  passengers, 
is  to  throw  the  whol?  risk  in  such  cases 


upon  the  servant  himself.  The  power  of 
the  employee  to  assume  known  risks  of 
his  employment  and  the  consequent  ex- 
emption of  the  master  from  liability  in 
such  cases  is  well  settled  in  law." 

In  McDermott  v.  Hannibal  &  St.  J. 
R.  Co.  (1885)  87  Mo.  285,  the  court  in 
one  part  of  its  judgment  ( p.  296 )  adopts 
a  statement  of  Judge  Cooley  that  a 
servant  who  goes  on  working  with  a, 
knowledge  of  a  fellow  servant's  incom- 
petence takes  upon  himself  all  risk  of 
injury  from  that  incompetence,  "as 
much  as  if  he  had  expressly  contracted 
with  reference  to  possible  injury  from 
such  unfitness."  Then,  in  another  pass- 
age (p.  299),  it  sums  up  its  conclusion 
by  declaring  that,  if  the  servant  knew 
that  he  was  constantly  exposed  to  peril 
by  such  incompetence,  he  could  not  con- 
tinue in  the  service  without  complaint, 
and  not  be  chargeable  with  contributory 
negligence. 

In  Stager  v.  Troy  Laundry  Co.  (1901) 
38  Or.  480,  53  L.  R.  A.  459,  63  Pac.  645, 
the  court  enunciated  the  doctrine  that 
if  the  servant  voluntarily  continues  to 
work,  without  complaint  or  objection, 
after  obtaining  knowledge  of  the  exist- 
ence of  a  risk  superadded  to  the  employ- 
ment after  he  has  begun  work,  under 
conditions  which  charge  him  with  an 
appreciation  of  the  danger,  "and  where 
ordinary  prudence  would  require  of  him 
a  different  course,"  he  is  held  to  take 
upon  himself  the  responsibility  entailed 
by  the  risk  he  continues  to  incur. 

In  Russell  Creelc  Coal  Co.  v.  Wells 
(1898)  96  Va.  416,  31  S.  E.  614,  it  was 
laid  down  that  a  servant  who  continues 
work  in  an  unsafe  place,  without  exer- 
cising prudence  and  care  for  his  own 
safety,  must  be  held  to  have  assumed 
not  only  the  risks  ordinarily  incident  to 
his  employment,  but  such  as  become 
known,  actually  or  constructively,  to 
him  during  the  progress  of  the  work. 

See  also  Rush  v.  Missouri  P.  R.  Co. 
(1887)  36  Kan.  129,  12  Pac.  582,  re- 
ferred to  in  note  4,  infra,  and  the  Mis- 
souri cases  reviewed  in  note  6,  infra. 

Not  less  objectionable  are  the  state- 
ments that,  if  the  servant  knew  of  the 
defects  in  the  cars  or  machinery,  and, 
"without  taking  the  necessary  and  prop- 
er precaution  to  guard  against  danger, 
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of  any  practical  importance,-  or  tliat  it  is  not  of 'much  practical  value.* 
But  the  transition  from  the  point  of  view  in  which  the  distinction  is 
regarded  as  being  immaterial,  to  the  conception  that  the  distinction  is 


continued  to  use  them,  he  took  upon 
himself  the  risk,  and  waived  his  right 
as  against  the  company"  {Mad  River 
&  L.  E.  R.  Co.  V.  Barier  [1856]  5  Ohio 
St.  541,  565,  67  Am.  Dec.  312)  ;  and 
that  the  servant  "assumed  .  .  .  the 
dangers  incident  to  the  employment," 
and  "undertook  to  observe  all  proper 
care  for  his  own  personal  safety"  {Chi- 
cago d  E.  I.  R.  Co.  V.  Maloney  [1898] 
77  111.  App.  191). 

See  also  Northern  P.  Coal  Co.  v.  Rich- 
mond (1893)  7  C.  C.  A.  485,  15  U.  S. 
App.  262,  58  Fed.  756,  where  the  court, 
after  declaring  that  the  plaintiff,  a  mi- 
nor, was  not,  as  a  matter  of  law,  guilty 
of  contributory  negligence,  remarked 
that  he  only  assumed  the  risk  of  services 
which  he  contracted  to  perform,  and  not 
those  which  neither  he  nor  his  father 
had  reason  to  believe  that  he  would  be 
required  to  encounter. 

^  McMullen  v.  Missouri,  E.  d  T.  R.  Go. 
(1895)    60  Mo.  App.  231. 

""Rush  V.  Missouri  P.  R.  Co.  (1887) 
36  Kan.  129,  12  Pac.  582.  A  corollary 
drawn  by  one  court  from  the  immateri- 
ality of  the  distinction  is  that  a  trial 
judge  is  justified  in  refusing  to  grant 
the  defendant's  request  for  a  specific 
charge  on  the  issue  of  an  assumption  of 
the  risk,  when  an  instruction  dealing 
with  contributory  negligence  has  alreauy 
been  given.  Rittenhouse  v.  Wilmington 
Street  R.  Co.  (1897)  120  N.  C.  544,  26 
S.  E.  922.  There  the  plea  of  volenti  non 
fit  injuria,  which  counsel  seem  to  have 
regarded,  though,  it  would  appear,  in- 
correctly (see  §  371,  post),  as  the 
equivalent  of  "assumption  of  risks,"  ha.d 
been  expressly  relied  on,  and  a  request 
had  been  made  to  the  defendant  to  sub- 
mit to  the  jury  this  issue:  Did  plain- 
tiff's intestate  voluntarily  attempt  to 
cross  the  railroad  bridge,  knowing  the 
condition  of  track  and  ear?  Clark,  J., 
said:  "It  is  true  that  in  strict  par- 
lance, and  logically,  there  is  a  distinc- 
tion between  contributory  negligence  of 
the  intestate  and  his  voluntarily  taking 
a  risk  which  he  knew  to  be  dangerous. 
.  .  But  upon  the  issue  of  'contrib- 
utory negligence'  both  phases  of  the 
matter,  negligence  and  voluntary  as- 
sumption of  risk,  could  be  submitted  to 
the  jury,  and  the  charge  shows  that  the 
judge  did  so  submit  this  case.  The  de- 
fendant was  not  cut  off  from  presenting 


any  phase  of  his  defense,  and  it  can 
serve  no  good  purpose  to  more  minutely 
divide  the  issues.  ...  It  would 
rather  serve  to  confuse  the  jury.  The 
jury  readily  comprehend  that,  by  the 
issue  of  contributory  negligence,  they 
are  asked  to  find  whether  the  plaintiff's 
fault  was  the  proximate  cause  of  his  in- 
jury, and  it  is  immaterial  whether  that 
fault  was  carelessness  or  a  reckless  as- 
sumption of  risk,  provided  the  jury  are 
given  to  understand  (as  they  were  in 
this  case  by  the  evidence,  the  argument 
of  counsel,  the  prayers  for  instruction, 
and  the  charge  of  the  court)  that  the 
issue  was  broad  enough  to  cover  both 
phases.  'Reckless  assumption  of  risk' 
has  always  been  taken  in  our  courts  as 
being  embraced  in  the  issue  of  contribu- 
tory negligence.  Burgin  v.  Richmond  d 
D.  R.  Co.  (1894)  115  N.  C.  673,  20  S.  E. 
473;  Doster  v.  Charlotte  Street  R.  Co. 
(1895)  117  N.  C.  651,  34  L.  R.  A.  481, 
23  S.  E.  449 ;  Turner  v.  Goldsloro  Lum- 
ber Co.  (1896)  119  N.  C.  387,  26  S.  E. 
23.  No  harm  has  come  from  this  course, 
and  there  is  no  need  of  further  refine- 
ment." For  the  phrase  "reckless  as- 
sumption of  risks"  there  is  the  respecta- 
ble authority  of  the  supreme  court  of 
Michigan,  which  in  one  case  speaks  of 
circumstances  under  which  the  servant 
cannot  be  said  to  have  "either  heedless- 
ly or  voluntarily  assumed  the  risk." 
Schlaoier  v.  Ashland  Iron  Min.  Co. 
(1891)  89  Mich.  253,  50  N.  W.  839.  But 
this  court,  although  it  has  used  this 
phrase,  arguendo,  in  a  case  where  the 
addition  of  the  antithetical  word  "vol- 
untarily" at  once  indicates  that  the  dis- 
tinction between  the  two  defenses  was 
not  forgotten,  would  scarcely  have  ap- 
proved of  the  singular  proceedings  which 
are  here  described  as  taking  place  on  the 
trial.  That  the  North  Carolina  court 
wholly  misunderstood  the  true  import 
and  rationale  of  the  request  for  the  in- 
struction refused  is  evident.  The  lan- 
guage used  by  Judge  Clark  presupposes 
that  the  only  question  requiring  an  an- 
swer was  whether  the  plaintiff's  injury 
was  caused  by  his  "fault,"  whereas  the 
charge  asked  for  presented  an  issue 
which  was  entirely  independent  of  the 
culpability  or  nonculpability  of  I  he 
plaintiff.  It  was  an  attempt  by  counsel, 
in  short,  to  induce  the  court  to  apply 
the  doctrine  of  assumption  of  risks  uij- 
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nonexistent,  is  manifestly  short  and  easy.     This  crowning  error  is  ex- 
emplified in  some  of  the  cases  already  cited,  as  well  as  in  others.* 

It  will  be  remarked  that  the  concluding  sentence  of  the  passage 
quoted  in  the  Kansas  case  cited  below  embodies  a  conception  of  the 
meaning  of  waiver  for  which  it  is  safe  to  say  there  is  no  authority  to 
be  found  outside  the  line  of  employer's  liability  cases  which  are  now 
under  review.  That  word  is  commonly  understood  to  import  a  vol- 
untary and  intentional  renouncement  of  a  right  of  action.  It  is  evi- 
dent that  thei-e  is  an  essential  difference  between  the  position  of  a 
person  who  deliberately  abstains  from  claiming  damages  for  an  in- 
jui-y,  and  the  position  of  a  person  whom  the  law  declares  to  have  for- 
feited, by  his  own  breach  of  duty,  the  right  to  maintain  an  action  for 
that  injury.^     Nor  is  this  the  sole  flaw  in  the  argument.     The  state- 


der  circumstances  in  which,  whether  by 
accident  or  design,  the  plaintiflf's  rights 
had  always,  in  North  Carolina,  been  con- 
sidered solely  from  the  standpoint  of 
contributory  negligence.  It  would  be  of 
deep  psychological  interest  to  learn  pre- 
cisely what  ideas  on  the  subject  of  as- 
sumption of  risks  and  contributory  neg- 
ligence the  jury  carried  with  them  to 
their  consulting  room,  after  "the  argu- 
ment of  counsel,  the  prayer  for  instruc- 
tion, and  the  charge  of  the  court."  The 
twelve  ioni  et  legates  homines  suffer 
many  things  from  the  perverse  ingenu- 
ity with  which  verbose,  hair-splitting 
instructions  are  accumulated  in  em- 
ployer's liability  cases,  but  they  can 
rarely,  we  should  imagine,  have  been 
reduced  to  profounder  depths  of  mental 
perplexity  than  in  this  instance. 

Another  scarcely  less  singular  illus- 
tration of  the  illogical  position  into 
which  the  confusion  between  the  two  de- 
fenses has  led  the  courts  is  furnished  by 
a  \Msconsin  case,  where  it  was  held  that 
the  defendant  in  an  action  against  a 
railroad  company  for  negligently  caus- 
ing the  death  of  a  railroad  employee  is 
entitled  to  have  an  interrogatory  pre- 
sented to  the  jury  on  the  question  of  the 
decedent's  assumption  of  risk,  where  the 
question  has  not  been  covered  by  the  in- 
structions on  contributory  negligence. 
Ucvnesey  v.  Chicago  d  N.  W.  R.  Co. 
(1898)  99  Wis.  109,  74  N.  W.  554.  The 
argument  by  which  this  conclusion  was 
justified  was  that,  while  assumption  of 
risks  is  a  form  of  contributory  negli- 
gence, it  is  a  specific  phase  of  such  neg- 
ligence, and  is  not  likely  to  be  so  con- 
sidered by  a  jury  without  careful  and 
special  instructions.  It  was  therefore 
Vol.  I.  M.  &  S.— 49. 


considered  not  to  be  enough  to  submit 
to  them  the  general  question  of  the  serv- 
ant's contributory  negligence,  in  a  case 
where  the  defendant  asks  for  a  special 
finding  in  answer  to  the  question  wheth- 
er he  ought  to  have  known  the  danger 
to  be  apprehended  from  the  defective 
conditions.  They  should  be  infoimed 
plainly  that  assumption  of  risk, — the 
defense  presented  by  such  a  question, — 
is  a  species  of  contributory  negligence, 
and  that,  if  they  found  the  servant  did 
assume  the  risk  of  such  unusual  danger, 
then  he  was  in  law  guilty  of  a  want  of 
ordinary  care.  , 

*  In  a  very  recent  case  in  the  Kansas 
court  of  appeals,  assumption  of  risks 
was  spoken  oi  as  being  a  "species  of 
contributory  negligence."  Greef  Bros. 
V.  Broirni  (189V )  7  Kan.  App.  394,  51 
Pac.  926. 

^  In  Rush  V.  Missouri  P.  R.  Go.  ( 1887 ) 
36  Kan.  129,  12  Pac.  582,  the  court,  aft- 
er referring  to  the  two  principles,  that 
where  the  danger  is  not  obvious  or  im- 
minent the  servant  may  rightfully  con- 
tinue in  the  employment  of  the  master 
without  being  chargeable  with  contribu- 
tory negligence,  and  that,  if  the  servant 
has  full  knowledge  of  the  danger,  and 
continues  in  the  master's  employment 
without  complaint,  receiving  from  the 
master  full  pay  for  his  services,  he  as- 
sumes the  risk  himself  of  the  known 
danger,  and  waives  any  negligence  that 
might  otherwise  be  imputable  to  the 
master,  proceeded  thus:  "This  distinc- 
tion between  contributory  negligence  on 
the  part  of  the  servant  and  the  wiiiver 
of  the  master's  negligence  on  the  part 
of  the  servant  has  been  recognized  in 
some  of  the  books;  but  while  it  may  be 
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ment  contained  in  the  final  clause  of  the  sam^  sentence  is  not  correct, 
for  there  are  many  cases  in  which  the  servant  is  unable  to  I'ecover  dam- 
ages for  the  master's  negligence,  although  he  be  entirely  free  from 
negligence, — at  least  under  the  doctrine  accepted  by  the  vast  majority 
of  the  states,  including  Kansas  itself.  But  even  if  the  statement 
were  correct,  the  circumstance  mentioned  would  merely  furnish  one 
more  illustration  of  what  is  an  extremely  common  situation  in  juris- 
prudence, viz.,  that  the  same  set  of  facts  is  often  susceptible  of  being 
considered  under  more  than  one  juridical  aspect.®  This,  however,  is 
very  far  from  being  an  adequate  reason  for  altogether  throwing  down 
the  barrier  between  the  fundamental  logical  conceptions  upon  which, 
according  as  the  case  is  approached  from  one  side  or  the  other,  the 
rights  and  liabilities  of  the  parties  depend. 

Obvious  and  elementary  as  these  considerations  are,  the  authorities 
in  favor  of  this  theory  as  to  the  practical  identity  of  the  defenses  are 
quite  numerous. '^ 


admitted  that  there  is  ample  room  for 
such  a  distinction,  still  it  is  doubtful 
whether  the  distinction  can  be  of  much 
practical  value.  In  all  cases  of  contrib- 
utory negligence  the  emploj'ee  has  in 
some  sense  waived  the  negligence  of  the 
master;  for  by  encountering  the  danger 
he  says  in  eflfect,  'there  is  no  danger  ex- 
cept such  as  I  will  wholly  assume  my- 
self;' and  in  all  eases  of  the  waiver  of 
the  master's  negligence,  the  servant  has 
in  some  sense,  by  his  own  negligence, 
contributed  to  the  resulting  injury." 

"  See  the  remarks  of  Bowen,  L.  J.,  in 
Thomas  v.  Quartermaine  ( 1887 )  L.  R. 
18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S. 
340,  57  L.  T.  N.  S.  537,  35  Week.  Rep. 
555,  51  J.  P.  516. 

'  In  addition  to  the  cases  already  cited, 
the  following  may  be  referred  to  as  em- 
bodying an  erroneous  conception  of  the 
relation  between  the  two  defenses: 

The  opinion  was  expressed  by  Brewer, 
J.,  that  there  was  some  force  in  the  doc- 
trine that  there  was  really  no  such  thing 
as  a  separate  and  distinct  defense  of 
waiver,  and  that  what  was  called  waiver 
was  simply  one  form  of  "contributory 
negligence;"  that  the  difference  between 
waiver  and  contributory  negligence  is 
the  difference  between  passive  and  active 
negligence;  that  what  was  meant  by 
waiver  was  passive  negligence,  in  omit- 
ting to  do  a  thing  which  the  em- 
ployee ought  to  have  done.  In  the 
case  before  him,  it  would  be  said 
that  the  plaintiflf  omitted  to  call  for  a 
flag, — omitted  to  take  precautions  which 


he  ought  to  have  taken,  and  that  this 
was  nothing  more  nor  less  than  passive 
negligence.  O'Rorke  v.  Union  P.  B.  Go. 
(1884)  22  Fed.  189.  The  theory  thus 
put  forward,  it  will  be  observed  (see 
note  5  to  this  section),  is  similar  to  that 
of  the  supreme  court  of  Kansas,  of  which 
the  learned  judge  had  been  a  member  be- 
fore he  was  transferred  to  the  Federal 
bfnch.  But  he  has  contrived  to  go  even 
further  than  that  court  in  the  wrong  di- 
rection, inasmuch  as  it  is  evident,  from 
the  concluding  reference  to  the  concrete 
facts  of  the  case,  that  he  failed  to  dif- 
ferentiate clearly  in  his  mind  the 
two  separate  questions.  What  inference 
should  be  drawn  from  the  fact  that  the 
servant  had  gone  on  working  in  an  en- 
vironment known  to  be  dangerous?  and. 
What  particular  precautions  a  prudent 
man  would  have  taken  to  protect  him- 
self while  he  remained  in  that  environ- 
ment?    See  §  308,  supra. 

Waiver  and  contributory  negligence 
have  also  been  treated  as  interchangeable 
concepts  in  Alabama.  "For  a  servant  or 
employee  to  persist  in  exposing  himself 
to  danger  on  the  faith  of  such  a  promise 
may  often  be  a  want  of  that  ordinary 
prudence  which  the  law  exacts  of  him 
at  every  stage  of  his  employment,  ac- 
cording to  the  degree  aond  nature  of  the 
danger.  His  continuance  in  the  service 
for  an  unreasonable  length  of  time  after 
such  promise  is  a  waiver  of  the  defects 
agreed  to  be  remedied  by  his  employer. 
The  risk,  therefore,  again  becomes  his 
own,  and  his  conduct,  as  we  have  said, 
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311.  Concluding  remarks. —  The  foregoing  summary  sets  in  a  strong 
light  two  deplorable  consequences,  sometimes  amounting  to  a  miscar- 
riage of  justice,  which  an  inaccurate  terminology  and  logical  laxity 
have  combined  to  produce,  and  shows  that  it  is  high  time  for  every 
lawyer  who  attaches  a  proper  value  to  clarity  of  thought  and  precision 
of  language  to  devote  special  attention  to  seeing  that,  both  in  the  con- 
duct of  trials  and  in  the  examination  of  cases  in  courts  of  review,  the 
defenses  shall  be  properly  differentiated.  The  present  confusion  is  a 
state  of  affairs  for  which  counsel  seem  to  be  mainly  responsible,  as  a 
court  is  naturally  apt  to  discuss  a  case  solely  upon  the  theory  under 
which  the  record  and  the  arguments  present  it.  It  is  not  too  much 
to  say  that,  in  view  of  the  very  appreciable  advantages  which  the  mas- 
ter obtains  in  most  instances  by  relying  on  the  defense  of  assumption 
of  risks,  an  advocate  who  does  not  take  care  that,  whenever  the  evi- 
dence admits  it,  that  defense  is  presented  as  an  alternative  and  en- 
tirely separate  ground  for  denying  the  right  of  action  is  guilty  of  in- 


although  not  necessarily  or  per  se  neg- 
ligent, may  or  may  not  become  negli- 
gent, according  to  the  circumstances  of 
the  particular  case."  Eurel;a  Go.  v.  Bass 
(1886)  81  Ala.  200,  60  Am.  Rep.  152, 
8  So.  216. 

So,  also,  in  Wisconsin  the  theory  now 
accepted  is  that  assumption  of  risks  is 
"a  form  of  contributory  negligence." 
Nadau  v.  White  River  Lumher  Co. 
■  (1890)  76  Wis.  120,  43  N.  W.  1135; 
Darcey  v.  Farmers'  Lumher  Co.  (1894) 
87  wis.  245,  58  N.  W.  382;  Ha^en  v. 
West  Superior  Lurnber  Go.  (1895)  91 
Wis.  208,  64  N.  W.  857;  Peterson  v. 
Sherry  Lumher  Go.  (1895)  90  Wis.  83, 
62  N.  W.  948;  Kraeft  v.  Mayer  (1896) 
92  Wis.  252,  65  N.  W.  1032. 

See  also  the  South  Carolina  case  cited 
in  §  309,  note  3,  supra. 

The  theory  of  a  large  group  of  Mis- 
souri cases,  though  to  some  extent  simi- 
lar to  that  of  the  courts  just  referred 
to,  ia  in  other  respects  sui  generis.  In 
one  of  these  cases  it  was  regarded  as  an 
open  question,  whether  the  defense  of  as- 
sumption of  risks  is  based  upon  the  doc- 
trine of  waiver,  or  upon  the  doctrine  of 
contributory  negligence,  but  it  was  con- 
sidered immaterial  what  answer  was 
given  to  that  question,  as  "the  facts 
which,  in  the  one  set  of  cases  are  held 
to  show  the  waiver,  are  such,  in  effect, 
as  are  held  to  constitute  the  concurring 
negligence  in  the  other."  Thorpe  v.  Mis- 
souri P.  11.  Go.  (1886)  89  Mo.  650,  58 
Am.  Rep.  120,  2  S.  W.  3.  "The  question 
then  is,"  it  was  said,  "whether  the  plain- 
tiff, in   remaining  at  work  under  these 


circumstances,  must  be  held  to  have 
waived  the  discharge  of  defendant's  duty 
to  him  in  this  behalf,  and  to  have  as- 
sumed the  risk  incident  to  the  perform- 
ance, .  .  .  or,  in  other  words,  waa 
his  knowledge  of  the  dangers  and  risks 
involved  in  his  undertaking  to  carry  on 
the  work  with  the  reduced  force  such  as 
will  necessarily  charge  him  with  negli- 
gence." Yet  the  opinion  immediately  af- 
terwards notices  the  fact  that  recovery 
has  been  denied  in  other  cases  on  the 
different  grounds  of  waiver  or  assump- 
tion of  the  risk,  and  of  contributory 
negligence. 

In  another  case  the  phrase  "contribu- 
tory negligence,"  or,  what  is  tantamount 
thereto,  "waiver,"  occurs.  Alcorn  v.  Chi- 
cago d  A.  B.  Go.  (1891)  108  Mo.  81,  18 
S.  W.  188.  Yet  the  court  recognizes 
the  doctrine  commonly  applied,  that  the 
effect  of  the  servant's  knowledge  of  ex- 
traordinary risks  is  to  convert  them  into 
ordinary  risks,  so  far  as  the  master's 
liability  is  concerned.  This  doctrine 
certainly  does  not  rest  on  the  contrib- 
Titory  negligence  of  the  servant.  Com- 
pare Warmington  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1891)  46  Mo.  App.  159,  where, 
in  the  argument,  the  servant's  assump- 
tion of  the  risk  and  waiver  of  claim  for 
damages  is  spoken  of  while  the  action 
is  finally  declared  to  be  barred  on  the 
gi-ound  of  contributory  negligence. 

But  the  formal  doctrine  which  has 
been  evolved  from  this  supposed  identity 
seems  to  be  peculiar  to  Missouri,  and 
may  be  said  to  represent  the  high-water 
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excusable  remissness.  Few  courts,  if  any,  are  irrevocably  and  unre- 
servedly committed  to  the  doctrine  that,  where  the  master  has  been 
guilty  of  a  breach  of  duty,  the  servant  can  be  debarred  from  recovery 
only  by  his  own  negligence ;  and  it  can  hcarcely  be  supposed  that  the 
peculiar  theories  which  prevail  in  Xorth  Carolina  (see  preceding  sec- 
tion, note  3),  as  to  the  absence  of  any  necessity  of  differentiating  the 
defenses  in  instructions  to  a  jury,  will  ever  find  acceptance  in  other 
states.  As  long  as  both  defenses  remain  open  in  the  jurisdiction 
where  the  action  is  brought,  an  employer's  counsel  ought  always  to  in- 

mark  of  the  confusion  between  the  de-  it."  Devlin  v.  Wahash,  St.  L.  <f  P.  R. 
fenses.  Stated  in  its  simplest  form,  that  Co.  (188,5)  87  Mo.  545. 
doctrine  is  that  the  servant  does  not,  as  See  also  the  following  passage:  "Un- 
matter  of  law,  "assume  a  risk"  due  to  der  former  rulings  of  our  supreme  court, 
a  breach  of  duty  on  the  master's  part,  and  of  the  courts  of  most  other  juris- 
unless  it  was  such  that  no  prudent  man  dictions,  if  the  defect  in  the  fellow  serv- 
would  have  remained  in  an  employment  ant,  or  in  the  machine,  was  equally  ap- 
in  which  it  was  necessary  to  encounter  parent  to  the  servant  and  to  the  master, 
it.  "The  servant  does  not  assume  the  the  servant  was  deemed,  as  matter  of 
risk  of  danger  from  the  use  of  unsafe  law,  to  accept  the  risks  of  injury  from 
machinery,  unless  the  defects  are  so  such  defect,  as  one  of  the  risks  of  his  em- 
glaring  or  obvious  that  a  reasonably  ployment;  and,  if  injured  in  consequence 
prudent  man  would  not  attempt  to  use  of  it,  he  could  not  recover  damages  from 
them."  Bender  v.  St.  Louis  &  S.  F.  B.  the  master.  This  rule  declined  to  recog- 
Go.  (1896)  137  Mo.  240,  37  S.  W.  132.  idze  any  inequality  in  the  situation  of 
The  following  extract  from  Conroy  v.  the  master  and  the  servant,  but  placed 
Vulcan  Iron  Works  (1876)  62  Mo.  35,  them  on  an  equal  footing.  It  was  an- 
contains  the  earliest  formulation  of  this  alogous  to  the  well-known  rule  in  re- 
doctrine:  "Where  the  defect  is  so  glar-  spect  of  contributory  negligence,  under 
ing  that  with  the  utmost  care  and  skill  which  any  negligence  on  the  part  of  the 
the  danger  is  still  imminent,  so  that  person  injured,  materially  contributing 
none  but  a  reckless  man  would  incur  it,  to  the  injury,  was  a  bar  to  a  recovery 
then,  if  the  servant  will  engage  in  the  of  damages.  But  later  decisions  of  our 
hazardous  undertaking,  he  must  be  con-  supreme  court,  and  of  other  courts, 
sidered  as  doing  it  at  his  peril.  But  if  seemingly  recognizing  the  inequality  in 
the  defective  machinery  or  appliances,  the  situation  of  the  master  and  the  serv- 
though  dangerous,  are  not  of  such  a  ant,  and  proceeding  upon  conceptions 
character  that  they  may  not  be  reason-  more  just  and  humane,  are  to  the  effect 
ably  used  by  the  exercise  of  skill  and  that  the  servant  is  not,  as  matter  of 
diligence,  the  servant  does  not  assume  law,  deemed  to  accept  the  risks  of  in- 
the  same  risk.  He  is  required  to  take,  jury  from  the  unfitness  of  the  fellow 
and  will  be  held  responsible  for,  the  servant,  the  machine,  or  the  appliance, 
care  incident  to  the  situation  in  which  unless  such  unfitness  is  so  glaring  and 
he  is  placed,  and  whether  he  exercised  palpable  that  a  prudent  man  would  not 
that  degree  of  caution  is  a  fact  for  the  remain  in  the  service ;  and  that,  whether 
determination  of  the  jury.  The  timbers  the  servant  does  accept  the  risks  by  re- 
in the  present  case,  though  loose  and  not  maining  in  the  service  is  ordinarily  a 
properly  fastened,  had  been  used  and  question  to  be  submitted  to  a  jury." 
were  still  being  used  and  the  plaintiff  Hughes  v.  Fagin  (1891)  46  Mo.  App. 
might  have  supposed  that  by  using  care  43.  See  also  the  majority  opinion  in 
they  would  be  entirely  safe."  Compare  Fiigler  v.  Boihe  (1890)  43  Mo.  App.  44; 
the  ruling  that  an  engineer  is  "not  bound  ilcilullen  v.  Missouri,  E.  &  T.  R.  Go. 
to  quit  the  service,  nor  did  he  assume  (1895)  60  Mo.  App.  231.  If  this  state- 
all  risks  from  want  of  repair  [in  a  ment  be  construed  liberally,  it  must,  ac- 
track],  unless  the  track  was  so  far  out  cording  as  the  phrase  "assume  the  risk" 
of  repair  .  .  that  it  would  be  nee-  is  taken  in  one  or  other  of  its  two  pos- 
essarily  dangerous,  to  the  mind  of  a  sible  senses,  either  express  the  bald  im- 
prudent person,  to  run  an  engine  over  ism    that   the    servant's    action    is    not 
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sist  that  theii"  client  shall  receive  the  henefit  of  a  consideration  of  his 
rights  with  reference  to  each  of  them.  There  are  doubtless  cogent 
reasons  of  abstract  justice  and  public  policy  in  favor  of  the  doctrine 
that  the  servant's  claim  should  be  barred  only  by  contributory  negli- 
gence, and  that  this  should  not,  except  in  the  clearest  cases,  be  in- 
ferred, as  a  matter  of  law,  from  mere  knowledge  of  the  dangerous  con- 
ditions, and  the  present  writer  oavus  that  he  would  be  glad  to  see  this 
doctrine  everywhere  accepted.  But,  until  the  day  of  that  acceptance 
arrives,  coxmsel  are  in  duty  bound  to  take  every  advantage  of  the  more 
stringent  doctrine,  aiid  never  to  pass  by  an  opportunity  of  utilizing 
it.i 

barred   on   the   ground   of   contributory  tempt  to  link  together  two  wholly  dis- 

negligence  unless  he  was  imprudent,  or  tinct  ideas  by  means  of  an  ambiguous 

amount  to  the   assertion  of  a  doctrine  phrase. 

which  would  be  an  entirely  novel  addi-  ^  A  very  instructive  example  of  the  ex- 

tion   to   the   law  of   contracts,   since  it  tremely  slipshod  way  in  which  the  two 

\vould  imply  that  the  intention  of  the  defenses    are    sometimes    dealt   with    is 

servant  to  include  the  given  risk  among  furnished  by  the  case  of  De  Forest  v. 

those  covered  by  his  agreement  may  de-  Jewett   (1882)   88  N.  Y.  264,  where  the 

pend  upon  whether  a  prudent  man  would  court,  in  denying  the  servant's  right  to 

have   accepted   the   rislc   under   the   cir-  recover  on  the  ground  that  the  risk  was 

oumstances.      See    note    1,   supra.     But  known   and  assumed,  thought  it  neces- 

what  the  court  really  means,  as  is  shown  sary  to  distinguish  Plank  v.  'New  York 

by  all  the  decisions  embodying  the  doc-  G.  <f  H.  R.  B.  Go.   (1875)   60  N.  Y.  607, 

trine  in  question,  is  simply  that  when-  which  involved  very  similar  facts.     The 

ever    the   servant   was   imperiled   by    a  servant's  want  of  actual  knowledge  of 

breach  of  duty  on  the  master's  part,  the  the  danger  was  declared  to  be  the  ra- 

cnly  ground  on  which  his  recovery  can  tionale  of  the  earlier   decision.     If   we 

be  barred  is  that  his  own  want  of  care  turn  to  the  report  of  that  case,  however, 

either  in  remaining  in  the  employment,  we  find  that  what  the  court  really  said 

or  in  failing  to  take  proper  precautions  was  that  the  fact  that  the  plaintifi'  knew 

at  the  time  of  the  accident,  was  an  ef-  of  the  existence  of  the  conditions,  though 

fieient  cause  of  the  injury.     See  §   301.  it  was  important,  was  not  a  preponder- 

supra.       In    the    formulation    of     this  ating  one,  on  the  question  of  contribu- 

doctrine     any     reference     to     the     con-  tory  negligence.     The  two  cases,  there- 

ception     of      an     assumption     of     the  fore,  were  presented  upon  wholly  differ- 

risli    must    obviously,    if    that    phrase  ent   theories,    and   the    decision    in    the 

is     to    bear     its    usual    technical     sig-  earlier  one  was  absolutely  irrelevant  as 

nification,   be   wholly   beside   the   mark,  a  precedent,  favorable  or  the  reverse,  for 

It  would  be  difficult,  if  not  impossible,  the  latter. 

to   find   in   the   books   a   more   singular  Another  curious  misuse  of  a  precedent 

example    of    confused    logic    than    that  is  mentioned  in  §  309,  note  3,  supra. 
which  has  here  resulted  from  this  at- 
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CONTRIBUTORY   NEGLIGENCE   AT   THE   TIME   THE   INJURY  WAS   RE- 
CEIVED. 

312.  Introductory. 

A.  General  principles. 

313.  Servant  is  bound  to  use  proper  care  in  performing  his  duties. 

314.  Local  doctrines  as  to  contributory  negligence. 

a.  Alabama. 
B.  Florida. 

c.  Georgia. 

d.  Illinois. 

e.  Kentucky. 

f.  Tennessee. 

31.5.  Rule  in  the  case  of  seamen. 

316.  Contributory  negligence  of  deceased  servant  bars  action  by  personal 

representative. 

317.  Contributory  negligence  as  a  defense  to  actions  by  parents  for  loss  of 

services. 

318.  Negligence  of  another  person;  vrhen  imputed  to  servant. 

319.  Negligence  not  predicable  unless  servant  was  aware  of  the  conditions 

which  caused  his  injury. 

320.  —  and  understood  the  dangers  created  by  those  conditions. 

321.  Unexpected  situations;   negligence  not  predicable  in  regard  to. 

322.  Incurring  of  known  danger;    negligence     not    necessarily   predicable 

with  regard  to. 

323.  Servant's  negligence  not  a  bar  to  his  action  unless  it  was  an  eflScient 

cause  of  his  injury. 

324.  Illustrative  cases  turning  upon  proximity  of  cause. 

325.  Negligence  of  fellow  servant  of  injured  servant  a  partial  cause  of  the 

injury. 

326.  Servant's  negligence  not  a  bar  to  the  action  if  it  is  merely  a  con- 

dition of  the  injury. 

327.  Contributory   negligence   of   servant   followed   by   negligence   on   the 

part  of  the  master  or  another  employee. 

B.  What  constitutes  conteibctoey  negligence  on  the  past  op  a  servant. 

328.  Generally. 

329.  Care  proportionate  to  the  danger  must  be  exercised. 

330.  Respective  provinces  of  court  and  jury  in  determining  the  servant's 

negligence. 

331.  Failure  to  use  appropriate  precautions  in  dangerous  situations. 

332.  Failure  to  give  proper  attention  to  surroundings. 

332a.  Duty  omitted  in  respect  to  stable  or  persistent  conditions. 
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332b.  Omission  of  duty  in  respect  to  transitory  and  sporadic  conditions. 

333.  Selection  of  the  more    dangerous  of  twoaYailable  courses  of  action; 

generally. 

334.  Taking  or  remaining  in  an  unnecessarily  dangerous  position;   cases 

relating  to  work  on  railways. 

335.  —  cases  not  relating  to    work  on  railways. 

336.  Going   into   a   dangerous   position   without   notifying   persons   from 

whose  acts  danger  may  be  anticipated. 

337.  Going  into  or  remaining  in  an  unauthorized  position. 

338.  Doing  work  in  an  unnecessarily  dangerous  manner;  cases  relating  to 

work  on  railways. 

339.  Doing  work  in  an  unnecessarily  dangerous  manner;  cases  not  relat- 

ing to  work  on  railways. 

340.  Doing  acts  with  undue  haste.  : 

341.  Negligence  inferred  from  the  use  of  defective  or  unfit  appliances. 

342.  Negligence  inferred  from  the  use  of  appliances  for  a  purpose  other 

than  that  for  which  they  were  designed. 

343.  Negligence  in  respect  to  the  creation  of  the  material  conditions  which 

caused  the  injury. 

344.  Negligence  in  respect  to  the  exercise  of  functions  of  control. 

345.  Failure  of  injured  servant  to  influence  the  conduct  of  coemployees  not 

under  his  control. 

346.  Departure  from  customary  methods  of  work. 

.    QuALIffYINQ    CIRCUMSTANCES    TENDING    TO    NEGATIVE    THE    INFEBENCE    OF    OUU^ 
ABILITY. 

347.  Qualifying  circumstances  enumerated. 

348.  Minority  of  injured  servant. 

349.  Conditions  or  methods  of  work  not  under  the  control  of  the  injured 

servant. 

350.  Temporary  forgetfulness  of  danger;  contributory  negligence  negatived 

on  account  of. 

351.  Limits  of  this  doctrine. 

352.  Compliance  with  a  rule. 

353.  Conformity  to  a  customary  practice. 

354.  Course  of  conduct  selected  by  the  servant,  with  reference  to  the  pre- 

sumption that  the  plant  was  not  defective. 

355.  —    and    that    the    work    done    in  connection    with    the    plant    will 

be  prudently  done. 
350.  Limits  of  the  servant's  right  to  act  upon  these  presumptions. 

357.  Necessity  of  act  which  caused  the  injury. 

358.  Act  done  in  an  emergency. 

359.  Act  done  under  the  influence  of  bodily  pain. 

361.  Act  done  in  attempting  to  save  the  life  of  another  person. 
361a.  Act  done  in  attempting  to  preserve  the  employer's  property. 

COMMir„JION   OF   ACTS    SPECIFICALLT  FORBIDDEN. 

362.  Unlawful  acts. 

363.  Acts  done  in  contravention  of  orders. 

364.  Doing  acts  against  which  the  servant  has  been  warned. 

365.  Negligence  usually  inferred,  as  matter  of  law,  where  violation  of  a 

rule  is  proved. 
365a.  Decisions  illustrative  of  this  principle. 
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366.  Limits  of  the  doctrine  tliat  a  servant  violating  a  rule  cannot  recover. 

367.  Doctrine  that  violation  of  a  rule  does  not  imply  negligence,  as  mat- 

ter of  law. 

As  to  contributory  negligence  considered  with  reference  to  the  right 
of  the  servant  to  be  at  the  place  where  he  was  when  the  accident  oc- 
curred, see  chapter  xxxiir.^  yost. 

As  to  the  burden  of  proving  centributory  negligence,  see  chapter 
XLiii.,  post. 

As  to  the  availability  of  the  defense  of  contributory  negligence  un- 
der the  French  law,  see  chapter  xlvii.,  post. 

The  cases  dealing-  with  cortributory  negligence  as  an  inference 
from  the  fact  that  the  seiwant  was,  when  injured,  in  a  place  where  he 
was  not  required  by  his  duties  to  be,  are  collected  in  chapter  xxxiii.j 
post. 

312.  Introductory. —  The  third  defense  available  to  a  master  is  that 
the  servant's  conduct  in  respect  to  the  particular  act  which  was  the 
immediate  cause  of  his  injury  was  negligent.  As  already  noticed 
(see  §§  307,  308,  ante),  this  defense  is  not  infrequently  suggested  by 
the  evidence  in  cases  where  one  or  both  of  the  defenses  discussed  in 
the  last  two  chapters  may  be  put  forward.-^  This  situation  is  a  natu- 
ral result  of  the  fact  that,  in  any  given  instance,  the  servant's  compre- 
hension of  a  risk,  which  is  an  essential  element  of  those  defenses,  is 
very  likely  to  point  to  the  conchision  that  he  knew  or  ought  to  have 
known  how  he  could  have  avoided  it.  Obviously,  if  he  did  not  make 
a  proper  use  of  the  knowledge,  he  must  have  been  wanting  in  due 
care.  In  other  words,  he  did  something  which,  in  view  of  his  pos- 
session of  a  knowledge  of  the  dangerous  conditions,  indicated  care- 
lessness.^ 

Some  of  the  cases  which  we  shall  have  occasion  to  cite  in  this  chap- 
ter involve  circumstances  which  render  it  extremely  difficult  to  say 
whether  they  should  be  treated  as  illustrations  of  that  species  of  neg- 
ligence which  is  examined  in  the  preceding  chapter,  or  of  that  which 
now  claims  our  attention.  It  is  manifest  that,  in  differentiating  these 
two  kinds  of  negligence,  the  essential  point  to  be  decided  is  whether 
the  servant  was  guilty  of  a  breach  of  the  duty  to  refuse  altogether  to 

'  In    'Northern    P.    R.    Go.    v.    Mares  taken  proper  precautions  at  the  time  of 

(1887)    123  U.  S.  710,  31  L.  ed.  296,  8  the  accident. 

Sup.  Ct.  Rep.   321,  it  vpas  alleged  that  =  See  the  language  used  in  Helfrich  v. 

the  plaintiflF  had  been  negligent  in  two  Ogden  City  R.  Co.   (1891)   7  Utah,  186, 

particulars, —  first,    that    he    had    con-  26  Pac.  295,  and  in  many  of  the  cases 

tinued  to  work  with  knowledge  of  the  reviewed  in  the  ensuing  sections, — more 

incompetence    of   the   delinquent   fellow  especially  those  cited  under  §§  331-339, 

servant;  and  secondly,  that  he  had  not  infra. 
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do  the  act  which  led  to  his  being  injured,  or  of  the  duty  to  do  that  act 
in  a  prudent  manner.  Theoretically,  it  may  be  said  that  the  former 
duty  becomes  a  binding  obligation  the  moment  he  discovers  the  exist- 
ence of  an  abnormal  risk  which  is  certain,  or  very  likely,  to  result  in 
injury.  But  in  practice  the  time  given  for  forming  an  opinion  as  to 
the  prudence  or  imprudence  of  continuing  to  work  is  often  so  short 
that  it  is  virtually  impossible  to  go  through  a  process  of  mental  delib- 
eration, having  for  its  object  the  determination  of  the  question  wheth- 
er such  continuance  is  justifiable  under  the  circumstances.  The  pres- 
ent writer  is  of  the  opinion  that,  whenever  such  a  predicament  is  en- 
countered by  the  sei'vant,  the  quality  of  his  conduct  ought  in  reason 
and  fairness  to  be  tested  exclusively  by  considering  whether  he  did  the 
work  in  hand  in  a  proper  manner. 

A.  General  principles. 

313.  Servant  is  bound  to  use  proper  care  in  performing  his  duties. — 

In  Priestley  v.  Fowler^  it  was  laid  down  by  Lord  Abinger  that  "the 
mere  relation  of  the  master  and  the  servant  never  can  imply  an  obli- 
gation on  the  part  of  the  master  to  take  more  care  of  the  servant  than 
he  may  reasonably  be  expected  to  do  of  himself,"  and  in  later  cases 
this  statement  has  been  frequently  repeated,  either  in  the  same  words 
or  in  a  logically  equivalent  form.^  It  is  apparent,  therefore,  that 
from  the  earliest  period  in  the  development  of  this  branch  of  the  law, 
it  has  been  recognized  that  the  right  of  a  sei'vant  to  maintain  an  ac- 
tion against  his  master  for  a  personal  injury  is  conditioned  upon  its 
being  shown  that  the  former  did  not  contribute  to  his  injury  by  his 
own  want  of  care.  In  other  words,  a  servant  injured  as  a  result  of 
his  own  negligence,  in  whole  or  in  part,  cannot  recover  damages  from 
his  master.^ 

This  defense  is  available  whether  the  occupation  is  dangerous  or 
not.*     It  also  remains  open  to  the  master,  although,  on  account  of  his 

'  (1837)   3  Mees.  &  W.  I,  Murph.  &  H.  Atl.  49;  Russell  Greek  Coal  Go.  v.  Wells 

305,  1  Jur.  987,  7  L.  J.  Exch.  N.  S.  42.  (1898)    96  Va.  416,   31   S.  E.   614    (in- 

^  See,  for  example,  Earr  Supply  Co.  v.  struetion  approved). 

Krocnig    (1897)    167  III.  560,  47  N.  E.  '  Shafter  v.  Haish  (1885)  110  Pa.  575, 

1051,  Reversing  (1895)  63  111.  App.  219;  1  Atl.  575. 

Eureka  Go.  v.  Bass   (1886)   81  Ala.  200,  A   verdict   for   the   plaintiff   was    set 

60  Am.  Rep.  152,  8  So.  216.     The  serv-  aside   where  the   answer  to   one  of  the 

ant  "is  under  as  great  obligation  to  pro-  questions  left  to  the  jury  was  that  there 

vide  for  his  own  safety  from  such  dan-  was  "a  certain  amount  of  contributory 

gers  as  are  known  to  him,  or  discover-  negligence."      Ayres   v.   Bull    (1889)    5 

able  by  the  exercise  of  ordinary  care  on  Times  L.  R.  202. 

his  part,  as  the  master  is  to  provide  it  *  Craven  v.  Smith  (1894)  89  Wis.  119, 

[such    safety]    for   him."      Wormell    v.  61  N.  W.  317    (instruction  leaving  jury 

Maine  C.  R.  Go.  (1887)   79  Me.  397,  10  to  suppose  otherwise,   held  erroneous). 
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having  given  a  promise  to  remedy  the  dangerous  conditions  (chapter 
xxii.^  post),  or  for  some  other  reason,  he  is  unable  to  rely  upon  the 
plea  of  assumption  of  risks." 

It  is  error  to  instruct  a  jury  in  words  which  allow  them  to  suppose 
that  an  absolute  right  of  recovery  is  established,  as  soon  as  it  appears 
that  the  servant  was  injured  by  abnormal  conditions  which  the  em- 
ployer might  have  discovered  and  remedied  by  the  exercise  of  ordi- 
nary care.* 

On  the  other  hand,  any  instruction  is  proper  which  informs  the 
jury  sufficiently  of  the  consequences  of  contributory  negligence,  as 
creating  a  bar  to  the  action.^     A  refusal  to  give  a  charge  to  this  effect 


'  McPeck  V.  Central  Vermont  R.  Co. 
(1897)  25  C.  C.  A.  110,  50  U.  S.  App. 
27.  79  Fed.  590. 

°  Where  the  defendant  has  requested 
a  charge  that,  if  the  defect  was  unknown 
to  the  defendant,  but  could  have  been 
discovered  by  the  plaintiff  by  an  in- 
spection which  he  was  bound,  but  failed, 
to  make,  the  plaintiff  was  guilty  of  con- 
tributory negligence,  it  is  error,  in  giv- 
ing the  charge,  to  annex  the  qualifica- 
tion: "This  is  true,  provided,  however, 
that  the  defect  was  not  only  unknown 
to  the  defendants,  but  was  also  one  which 
they  would  not  have  known  by  the  ex- 
ercise of  ordinary  care."  Cooper  v.  But- 
ler (1883)  103  Pa.  412.  An  instruction 
that,  if  defendant  was  negligent,  plain- 
tiff could  recover,  though  he  himself  may 
have  been  negligent,  is  erroneous.  Texas 
ti  P.  R.  Co.  V.  Maupin  ( 1901 ;  Tex.  Civ. 
App.)   63  S.  W.  340. 

'  In  Crane  v.  Missouri  P.  R.  Co. 
(1885)  87  Mo.  588,  an  instruction  to 
the  following  effect  was  approved: 
That,  if  the  jury  believed  plaintiff's  own 
negligence  contributed  directly  to  the 
injury,  he  could  not  recover;  that,  in 
determining  whether  he  was  negligent, 
they  should  consider  and  determine, 
from  the  evidence,  whether  he  knew  of 
the  danger,  or  might  have  known  of  it, 
and  have  avoided  it  by  the  exercise  of 
ordinary  care  and  caution  under  the  cir- 
cumstances in  evidence ;  that,  if  he  could 
have  seen  the  danger  and  avoided  it  by 
the  use  of  such  care,  then  he  was  negli- 
gent ;  and  that,  if  such  negligence  con- 
tributed to  the  injury,  they  should  find 
for  defendant.  In  Deep  Min.  &  Drainage 
Go.  V.  Fiizgerald  (1895)  21  Colo.  533, 
43  Pae.  210,  the  court  approved  an  in- 
struction to  the  effect  that  the  omission 
by  an  employee  to  perform  some  act 
which,  if  performed,  would  have  pro- 
tected him  from  injury  through  the  neg- 


ligence of  the  employer's  representative, 
will  prevent  a  recovery  by  the  employee. 

In  Washington  &  0.  R.  Co.  v.  Mc- 
Darle  { 1890)  135  U.  S.  554,  34  L.  ed.  235, 
10  Sup.  Ct.  Rep.  1044,  the  jury  was  held 
to  have  been  properly  instructed  that 
an  employee  injured  while  attempting  to 
place  a  belt  upon  a  moving  pulley  cannot 
recover  therefor,  although  the  accident 
was  occasioned  by  a  defect  in  the  ma- 
chinery, where  he  was  wanting  in  such 
reasonable  care  and  prudence  as  would 
have  prevented  the  happening  of  the  ac- 
cident. 

An  objection  that  no  instruction  as  to 
contributory  negligence  had  been  given 
was  without  merit,  where  the  court  had 
instructed  that  the  plaintiff  could  not 
recover  if  the  injury  was  received  as  the 
result  of  any  imprudent,  careless,  or  neg- 
ligent act  on  his  part.  Lowrimore  v. 
Palmer  Mfg.  Co.  (1900)  60  S.  C.  153, 
38  S.  E.  430.  It  is  not  error  for  a  trial 
judge,  after  instructing  the  jury  that 
to  entitle  the  plaintiff  to  recover  he  must 
be  free  from  fault  or  negligence  contrib- 
uting in  any  material  degree  to  the  in- 
jury, to  fail  further  to  charge  that  if 
the  plaintiff,  by  the  use  of  ordinary 
care,  could  have  avoided  the  injury,  he 
could  not  recover.  Louisville  &  N.  R. 
no.  V.  Thompson  (1901)  113  Ga.  983,  39 
S.  E.  483.  An  instruction  that,  if  cer- 
tain facts  were  found,  then  plaintiff  was 
entitled  to  recover  for  injuries  received 
while  working  with  defendant's  ma- 
chinery, unless  it  were  also  found  that 
he  was  not  defendant's  servant,  but  was 
a  volunteer,  and  that  he  was  guilty  of 
contributory  negligence,  was  erroneous, 
since  either  fact  alone  would  have  de- 
feated recovery.  Virginia  &  N.  C.  Wheel 
Co.  V.  Chalktey  (1900)  98  Va.  62,  34 
S.  E.  976.  Where  plaintiff  was  injured 
while  removing  shavings  from  a,  planer, 
and  in  an  action  for  the  injuries  defend- 
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is  deemed  to  be  prejudicial  error.*  But  it  is  not  a  misdirection  to 
tell  a  jury  without  qualification  in  one  paragraph  of  a  charge  that,  if 
the  master  was  negligent  the  plaintiff  was  entitled  to  recover,  if  the 
charge  also  includes  other  paragraphs  negativing  the  right  to  recover 
if  the  servant  was  guilty  of  contributory  negligence.® 

Where  it  appears  from  a  portion  of  the  facts  established  that  the  in- 
jured servant  was  guilty  of  contributory  negligence,  the  propriety  or 
relevance  of  other  testimony  introduced  at  the  trial  for  the  purpose 
of  showing  that  the  employer  was  ciilpable  is  manifestly  not  a  point 
which  it  is  necessary  for  a  court  of  review  to  consider.^* 

314.  local  doctrines  as  to  contributory  negligence. —  The  simple  doc- 
trine, accepted  in  most  jurisdictions,  that  the  servant's  action  cannot 
be  maintained  if  it  is  proved  that  his  own  negligence  was  an  effi- 
cient cause  of  his  injury,  is  now,  or  was  at  one  time,  subject  in  a  few 
of  the  American  states  to  some  qualiiications.  The  effect  and  scope 
of  these  will  be  briefly  explained. 

a.  Alabama. — In  this  state  it  has  been  laid  down  that  an  action  for 
an  injury  caused  by  wilful  and  wanton  negligence  on  the  part  of  an 
employee  for  whose  acts  the  master  is  responsible  is  not  barred  by 
proof  merely  of  the  injured  servant's  contributory  negligence. ■*     The 

ant  requested  an  instruction  that,  if  "  In  an  action  to  recover  for  injuries 
plaintiff  placed  liis  hand  into  the  re-  from  falling  into  an  elevator  well  not 
cesses  of  a  going  machine  without  know-  properly  guarded,  it  was  held  that,  as 
ing  what  he  would  meet,  defendant  was  the  evidence  showed  that  the  plaintiff 
not  liable,  such  instruction  was  properly  was  not  in  the  exercise  of  proper  care, 
modified  by  the  statement  that  defendant  the  fact  that  all  the  other  floors  of  the 
would  not  be  liable  unless  the  jury  found  factory  were  provided  with  self-closing 
the  act  was  one  of  ordinary  prudence,  hatches  was  immaterial.  Taylor  v. 
and  that,  if  they  found  a  person  of  or-  darexo  Mfg.  Go.  (1887)  143  Mass.  470, 
dinary  prudence  would  not  have  thrust   10    N.    E.    308. 

his  hand  into  the  machine  in  the  way  '  Louisville  &  N.  R.  Go.  v.  Markee 
and  under  the  circumstances  the  act  was  (1803)  103  Ala.  160,  15  So.  511  (en- 
done,  the  verdict  should  be  for  defend-  gineer  failed  to  stop  engine  in  time  to 
ant.  Bennett  v.  Warren  (1901)  70  N.  avoid  running  over  section  foreman); 
H.  564,  49  Atl.  105.  Louisville  <&  N.  B.  Co.  v.  Watson  ( 1889 ) 

'As,  where  the  instruction  asked  for  90  Ala.  68,  8  So.  249  (engineer  ran  cars 
was  that,  if  the  evidence  showed  that  together  with  unnecessary  force,  after 
plaintiff  contributed  towards  the  acci-  he  saw  that  brakeman  was  between 
dent  of  which  he  complained  by  his  own  them)  ;  Louisville  c£  N.  R.  Go.  v.  York 
negligence  or  carelessness,  and  that  such  (1900)  128  Ala.  305,  30  So.  676. 
negligence  or  carelessness  was  the  proxi-  In  one  case  the  language  used  is  that 
mate  cause  of  his  injuries,  and  could  contributory  negligence  is  no  defense  to 
have  been  avoided  by  tlie  use  of  ordinary  an  action  for  the  death  of  an  employee, 
care  on  plaintiff's  part,  defendant  was  where  it  was  caused  by  such  gross  neg- 
not  liable.  Southern  R.  Go.  v.  Mauzy  ligence  on  the  part  of  the  employer  as 
(1900)   98  Va.  692,  37  S.  E.  285.  shows   a   wanton   and   reckless   indiffer- 

"  Ghicago,  M.  &  St.  P.  R.  Co.  v.  Dowd  ence  to  the  safety  of  human  life.  Jones 
(1886)  115  111.  659,  4  K.  E.  368.  See,  v.  Alabama  Mineral  R.  Co.  (1895)  107 
generally,  as  to  instructions  in  which  Ala.  400,  18  So.  30. 
the  imperfections  of  one  part  of  the  Wanton  or  wilful  misconduct  on  the 
statement  of  the  law  are  rectified  by  the  part  of  a  fireman,  precluding  a  plea  of 
words  of  ajiother,  chapter  xlv.,  post.         contributory  negligence,  is  not  shown  by 
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reason  assigned  for  this  doctrine  is  that  the  "theory  of  contributory 
negligence,  as  a  defense,  is  that,  conjointly  with  negligence  on  the 
part  of  the  defendant,  it  conduces  to  the  damnifying  result ;"  that  "if 
defendant's  conduct  is  not  merely  negligent,  but  worse,  there  is  noth- 
ing for  plaintiff's  want  of  care  to  contribute  to,- — there  is  no  lack  of 
mere  prudence  and  diligence  of  like  kind  on  the  part  of  defendant  to 
conjunctively  constitute  the  efficient  cause ;"  that,  in  short,  "mere  neg- 
ligence on  the  one  hand  cannot  be  said  to  aid  wilfulness  on  the 
other."^  The  theory  thus  propounded  as  to  the  nature  of  the  defense 
is  evidently  not  that  which  is  accepted  by  the  majority  of  courts.  See 
§  KifS,  infra.  An  examination  of  the  facts  of  the  cases  cited,  how- 
ever, shows  that  the  circumstances  which  are  deemed  appropriate  for 
the  application  of  the  doctrine  based  upon  the  different  degrees  of 
negligence  of  the  parties  are  really  the  same  as  those  which,  in  other 
jurisdictions,  are  deemed  to  indicate  that  the  plaintiff  is  entitled  to 
recover  because  the  defendant  might,  by  the  exercise  of  ordinary  care 
after  the  dangerous  position  of  the  plaintiff  was  discovered,  have 
avoided  inflicting  the  injury.     See  §  327,  infra.'^     It  would  seem, 

a  count  of  complaint  for  the  death  of  a  genee,    and    not    with    his    intentional 

brakeman,  which  merely  avers  that  the  wrong, — to  the  relief  from   liability  of 

fireman  knew  the  deceased's  peril,  that  the  common  employer."    Louisville  d  N. 

by  giving  a  proper  signal  or  information  It.  Co.  v.  York  (1900)    128  Ala.  305,  30 

to  the  engineer  his  safety  would   have  So.  676. 

been  conserved  in  spite  of  the  perils  '  In  a  case  already  cited  it  was  de- 
which  his  position  involved,  and  that  clared  that  contributory  negligence  was 
with  a  consciousness  that  the  engineer  not  a  bar  to  the  action,  where  the  de- 
was  unaware  of  the  situation,  the  fire-  fendant  or  his  agents  discovered  the 
man  failed  to  give  such  signal  or  infor-  perilous  situation  of  the  injured  person 
mation,  it  not  being  averred  that  he  wil-  in  time  to  prevent  disaster  by  the  ex- 
fully  or  wantonly  so  failed,  or  that  he  ercise  of  due  care  and  diligence,  and 
was  conscious  of  the  failure.  Louisville  failed,  after  the  peril  of  such  person  be- 
<i  N.  B.  Co.  V.  Brown  ( 1898 )  121  Ala.  came  known  to  them  as  a  fact,  and  not 
221,  25  So.  609.  merely  after  they  should  have  known  it, 

A  charge  to  the  effect  that  an  injury  to  resort  to  all  reasonable  effort  to  avoid 

was  caused  "negligently,  carelessly,  and  injuring  him.     Georgia  P.  R.  Co.  v.  Lee 

recklessly"   is   not  the  equivalent  of   a  ( 1890 )  92  Ala.  262,  9  So.  230.    The  lim- 

eharge  that  it  was  done  wantonly,  wil-  its  of  the  doctrine  and  its  real  signifl- 

fully,  or  intentionally.    Kansas  City,  M.  canee  are  also  shown  clearly  enough  by 

t&  B.  R.  Co.  V.  Crocker   (1891)   95  Ala.  the  following  extract  from  the  opinion 

412,  11  So.  262.  in    Anniston    Pipe    Works    v.     Dickey 

A  plea  of  contributory  negligence  to  (1890)  93  Ala.  418,  9  So.  720,  where  the 

a  complaint  charging  a  wilful  infliction  court  thus  discussed  the  doctrine :     "  To 

of  injury  by  the  .defendant  is  bad   on  a    recovery    notwithstanding   such    neg- 

demurrer.    Alabama  G.  8.  R.  Co.  v.  J'Va-  ligenee  on  the  part  of  the  plaintiff,  it 

zier   (1890)    93  Ala.  45,  9  So.  303    (ac-  was  essential  to  be  shown  that  Calahan, 

tion  by  stranger ) .  with     respect     to     running     his     crane 

'Georgia  P.  R.  Co.  v.  Lee  (1890)  92  against  that  operated  by  plaintiff,  acted 
Ala.  262,  9  So.  230.  Compare  the  fol-  recklessly  or  wantonly,  in  such  sort  as 
lowing  statement:  "Negligence  on  the  that  the  law  imputes  to  him  a  willing- 
part  of  the  injured  employee  can  only  ness  to  inflict  the  injury,  or  an  inten- 
coalesce  and  combine  with  the  same  qual-  tion  to  do  so.  We  have  had  occasion 
ity  of  act  on  the  part  of  the  employee  at  this  term  to  consider  with  much  care 
inflicting   the    injury, — with    his   uegli-  the  elements  necessary  in  the  constitu- 
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therefore,  that  the  difference  between  the  doctrines  of  the  Alabama 
and  other  courts  is  more  apparent  than  reaL 

b.  Florida. — See  chapter  xxxv.^  j^ost. 

c.  Georgia. — The  cases  dealing  with  contributory  negligence  as  a 
defense  to  actions  brought  under  the  statute  which  enables  servants  of 
railway  companies  to  recover  for  injuries  caused  by  the  negligence  of 
their  coemployees  are  collected  in  chapter  xxxv.^  post.  The 
rights  of  servants  of  employers  other  than  railway  companies 
are  controlled  by  the  principle  whicli  is  deemed  to  be  applicable  wher- 
ever a  defendant,  whether  a  railway  company  or  not,  is  being  sued  by 
a  stranger,  viz.^  that  the  consequence  of  the  contributory  negligence  of 
the  injured  person  is  merely  to  diminish  the  amount  of  damages  re- 
coverable.* For  the  purposes  of  this  rule  a  servant  off  duty  is  consid- 
ered to  be  a  stranger.^ 


tion  of  that  recklessness  or  wantonness 
which  will  neutralize  and  overcome  the 
defense  of  contributory  negligence.  Our 
conclusion  was  that  knowledge  of  the 
probable  consequences  of  the  wrongful 
act  wasi  essential  to  the  imputation  of 
wilfulness  in  respect  to  it;  that  there 
must  be  a  consciousness  on  the  part  of 
the  person  charged  with  misconduct,  re- 
sulting in  injury,  that  his  conduct  will 
necessarily  or  probably  produce  the 
harmful  result  complained  of,  before  the 
law  will  impute  to  him  a  willingness  to 
inflict  the  injury.  Georgia  P.  R.  Co.  v. 
Lee,  92  Ala.  262,  9  So.  230;  Richmond 
&  D.  R.  Co.  V.  Vance  (1890)  93  Ala. 
144,  9  So.  574;  Alahama  G.  S.  R.  Go.  v. 
Hill  (1890)  93  Ala.  514,  9  So.  722.  We 
find  nothing  in  the  evidence  adduced  in 
this  case  to  justify  the  conclusion  that 
Calahan  was  conscious  the  injury  sus- 
tained by  the  plaintiff,  or  any  injuiy  to 
the  plaintiff,  would  probably  result,  or 
that  he  had  any  cause  to  believe  or  an- 
ticipate that  such  injury  would  result, 
from  the  manner  in  which  he  operated 
the  crane  on  the  occasion  in  question. 
It  is  true  the  crane  was  moved  rapidly, 
but  not  more  so,  it  appears,  than  was 
usual,  or  than  the  exigencies  of  the  serv- 
ice reasonably  required.  It  seems  to 
have  been  moved  in  that  way  for  a  con- 
siderable length  of  time,  without  casu- 
alty of  any  kind.  It  is  also  true  that 
he  must  have  known  that  plaintiff  and 
others  were  near  the  point  to  which  the 
crane  was  being  moved ;  but,  in  view  of 
the  fact  that,  to  his  knowledge,  those 
employees,  including  plaintiff,  knew  the 
crane  was  then  being  operated,  and  must 
have  expected  it  to  be  swung  back  to 
that  place  at  any  moment,  and  were  re- 


quired to  keep  a  look-out  for  the  crane 
and  keep  out  of  the  way  of  it,  had  always 
previously  done  so,  and  could  easily  get 
out  of  the  way  at  any  time,  he  had  no 
right  to  assume,  and  is  not  chargeable 
with  reckless  indifference  to  conse- 
quences in  failing  to  assume,  that  plain- 
tiff, in  violation  of  his  duty,  would  in 
this  instance  be  and  remain  in  a  place 
of  danger ;  and  without  such  gratuitous 
assumption,  it  cannot  be  said  that  he 
acted  with  a  consciousness  that  the  re- 
sult complained  of  would  ensue.  Of 
course,  if,  after  seeing  that  plaintiff  con- 
tinued in  a  position  of  peril,  Calahan 
had  omitted  any  effort  calculated  to 
avoid  the  collision,  such  omission  would 
have  been  conscious  wrongdoing  on  his 
part,  of  which  such  willingness  to  in- 
jure the  plaintiff  as  would  authorize  a 
recovery  notwithstanding  the  latter's 
negligence  could  be  predicated.  Georgia 
P.  R.  Go.  V.  Lee,  92  Ala.  262,  9  So.  230 ; 
Tanner  v.  Louisville  <&  N.  R.  Co.  60  Ala. 
021.  But  the  evidence  is  satisfying  to 
the  point  that,  as  soon  as  plaintiff's 
peril  became  manifest,  Calahan  not  only 
hallooed  to  him,  but  used  every  effort  to 
stop  the  crane  before  it  reached  him, 
and  in  so  doing  broke  the  machine  so 
that  he  lost  control  of  it.  The  defense 
of  contributory  negligence  is  not  over- 
borne by  proof  of  reclclessness  of  wanton- 
ness on  the  part  of  Calahan." 

*  Atlantic  d  R.  Air  Line  R.  Co.  v. 
Ayers  (1874)  53  Ga.  12;  Pierce  v.  At- 
lanta Cotton  Mills  (1887)  79  Ga.  782, 
4  S.  E.  381.  See  Shearm.  &  Redf.  Neg. 
§  103,  for  the  cases  involving  injuries 
to  strangers. 

=  Havannah,  F.  &  W.  R.  Co.  v.  Plan- 
nagan    (1889)   82  Ga.  579,  9  S.  E.  471; 
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d.  Illinois. — Under  the  doctrine  formerly  applied  in  Illinois  tlie 
contributory  negligence  of  a  servant  was  a  complete  defense  to  his  ac- 
tion where  his  negligence  was  gross/  but  not  where  his  negligence  was 
slight,  and  that  of  the  employer  was  gross  by  comparison.^  This  doc- 
trine has  been  specifically  rejected  in  the  majority  of  the  American 
states,  and  is  now  abolished  even  in  Illinois.^  Under  the  present  doc- 
trine in  that  state  a  servant  who  has  been  guilty  of  contributory  negli- 
gence is  allowed  to  recover  only  when  his  employer  has  been  wilfully 
negligent.® 

e.  Kentucky. — In  chapter  xxxv.^  post,  it  is  shown  that  a  servant's 
failure  to  exercise  ordinary  care  is  not  sufficient  tO'  bar  an  action 
brought  under  the  statute  of  1854  for  causing  his  death  by  wilful 
neglect.  But  the  want  of  ordinary  care  will  prevent  recovery  in  a 
common-law  action,  however  high  the  degree  of  negligence  on  the  part 
of  the  defendant  may  have  been,^*^ —  provided,  that  is  to  say,  the  cir- 
cumstances were  not  such  as  to  show  a  proper  case  for  the  application 
of  the  rule  exemplified  in  §  327,  infiUj 

f.  Tennessee. — The  rule  prevailing  in  this  state  is  that,  if  the  de- 
fendant was  guilty  of  a  wrong  by  which  plaintiff  was  injured,  and 
the  plaintiff  was  also  in  some  degree  negligent  or  contributed  to  the 
injury,  the  plaintiff's  negligence  should  go  in  mitigation  of  damages, 
but  cannot  justify  or  excuse  the  wrong. -^-^ 

Central  R.  d  Bkg.  Co.  v.  Henderson  the  failure  of  a  servant  to  exercise  or- 
(1882)  69  Ga.  715  (putting  the  case  dinary  care  will  always  prevent  recov- 
of  a  servant  traveling  on  a  pass  and  ery.  Hence,  an  instruction  that  an  em- 
injured  by  the  negligent  operation  of  ployer  is  responsible  for  an  injury  to  an 
the  train ) .  employee  resulting  from  the  negligence 

"Foster  v.  Chicago  &  A.  B.  Co.  (1876)  of  his  servants,  except  when  caused  by 

84  111.  164;  Chicago  d  N.  W.  R.  Co.  v.  a  fellow  servant  of  the  injured  party, 

Donahue   (1874)   75  111.  106;  Illinois  C.  or  when  the  latter  himself  is  guilty  of 

R.  Co.  v.  Patterson   (1879)   93  111.  290.  gross  negligence,  is  erroneous.     Chicago, 

In   one  case   a   new  trial   was  ordered,  B.  d  Q.  R.  Co.  v.  Ruttka  (1895)  59  111. 

where  the  terms  "want  of  ordinary  care"  App.  56. 

and    "gross    negligence"    were    used    as  '  Chicago  d  A.  R.  Go.  v.  Myers  ( 1901 ) 

equivalents  of  one  another  in  stating  to  95  111.  App.  578. 

a   jury  the  rule  of   contributory   negli-  For   a   general    review   of   the   cases, 

gence.    Chicago,  B.  d  Q.  R.  Co.  v.  Avery  showing  how  far  the  doctrine  as  to  com- 

(1880)   8  111.  App.  133.  parative  negligence  has  been  adopted  in 

'  Calumet  Iron  d  Steel  Co.  v.  Martin  the     United     States,     see     Whittaker's 

(1885)    115  111.  358,  3  N.  E.  456;  Illi-  Smith,  Neg.  ed.  1896,  p.  463,  note. 

nois   G.   R.   Co.  V.   Hoffman    (1873)    67  ^'Louisville    d    N.    R.    Co.    v.    Coniff 

111.  287;  Chicago,  B.  d  Q.  R.  Co.  v.  Greg-  (1894)    16  Ky.  L.  Rep.  296,  27   S.  W. 

ory    (1871)    58  111.  272;   Chicago,  B.  d  865.    In  this  case  it  was  said  that  gross 

Q.  R.  Co.  v.  Warner  (1887)   123  111.  38,  neglect  was  not  a  synonym  of  the  wil- 

14  N.  E.  206.  ful  neglect  specified  in  the  statute,  the 

'  See  Shearm.  &  Redf.  Neg.  §  102.    An  latter  phrase  denoting  a  higher  degree 

instruction  implying   that   nothing  but  of  neglect  than  was  known  to  the  com- 

equality  in  negligence  can  prevent  a  re-  mon  law.    But  in  the  report  of  the  same 

covery  has  been  held  erroneous  in  Gata-  case  in  (1890)  90  Ky.  560,  14  S.  W.  543, 

uASsa  R.  Co.  V.  Armstrong  (1805)  49  Pa.  gross  and  wilful  neglect  are  used  as  in- 

186.      The   abolition   of  the    doctrine   in  terehangeable  terms. 

Illinois   involves   the    consequence    that  ^'■Louisville,    N.    d    (?.    S.    R.    Go.    v. 
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The  doctrine  of  the  French  law,  as  administered  in  Quebec,  is  stat- 
ed in  chapter  xlvii._,  -post. 

315.  Rule  in  the  case  of  seamen. —  Except  in  Tennessee  (see  chapter 
xxxv.^  post),  the  effect  of  contributory  negligence,  in  the  case  of  or- 
dinary employees,  is  not  merely  to  diminish  the  amount  of  damages 
recoverable,  but  to  prevent  recovery  altogether.^  But  it  is  held  in 
the  Federal  courts  of  the  United  States  that  the  sen^ant  of  a  shipown- 
er, who  is  injured  by  the  negligence  of  agents  for  whose  acts  the  em- 
ployer is  responsible,  may  recover  damages,  although  his  own  negli- 
gence contributed  to  the  injury.  The  amount  recoverable  depends 
on  circumstances.^  The  rule  thus  applied  seems  to  be  different  from 
that  followed  in  England.     See  Beven,  ISTeg.  p.  207. 

316.  Contributory  negligence  of  deceased  servant  bars  action  by  per- 
sonal representative. —  The  right  of  action  given  by  the  damage  acts 
being  coextensive  with  that  which  the  injured  person  would  have  pos- 
sessed if  he  had  survived  the  accident,  the  personal  representative  of  a 
servant  killed  through  the  negligence  of  his  master  or  of  an  employee 
representing  the  master  ad  hanc  vicem  cannot  recover  if  the  decedent 
was  guilty  of  contributory  negligence.^ 


Fleming  (1884)  14  Lea,  128.  Miis  rule 
was  applied  in  an  action  by  a  servant  in 
East  Tennessee,  V.  &  G.  R.  Go.  v.  De 
Armond  (1887)  86  Tenn.  73,  5  S.  W. 
600;  Louisville  &  N.  R.  Co.  v.  Wallace 
(1891)   90  Tenn.  53,  15  S.  W.  921. 

'  This  doctrine  is  assumed  in  all  the 
cases  cited  passim  in  this  chapter. 

'The  Max  Morris  (1890)  137  U.  S. 
1,  34  L.  ed.  586,  11  Sup.  Ct.  Rep.  29. 
The  lower  court  in  that  ease  allowed  one 
half  the  damages  sustained,  and  the  Su- 
preme Court  seems  to  approve  of  this 
application  of  the  ordinary  rule  as  to 
divided  damages  in  cases  of  marine  tort. 
But  the  amount  in  dispute  was  not  suf- 
ficient to  give  the  Supreme  Court  juris- 
diction of  the  whole  case,  the  decision 
being  simply  as  to  whether  the  contrib- 
utoiy  negligence  of  the  plaintiff  barred 
his  action  for  damages;  and  the  case 
leaves  it  an  open  question  whether  a 
judge  might  not,  in  his  discretion,  award 
a  greater  or  less  amount  than  one  half 
the  actual  damages.  This  case  was  fol- 
lowed in  The  Julia  Fowler  (1892)  49 
Fed.  277,  in  which  it  does  not  appear 
that  the  amount  was  fixed  by  any  rigid 
rule  of  division. 

Other  cases  which  have  applied  the 
same  principle  are  Wm.  Johnson  &  Co. 
V.  Johansen  ( 1898 )  30  C.  C.  A.  675,  58 
U.  S.  App.  104,  86  Fed.  886;  The  Cy- 
prus (1893)   55  Fed.  332   (partial  dam- 


ages allowed, — admiralty  rule)  ;  The 
Saratoga  (1898)  87  Fed.  349;  The  Julia 
Foirler  ( 1892 )  49  Fed.  277  ;  Anderson  v. 
The  Asheirooke  (1890)  44  Fed.  124; 
The  City  of  St.  Louis  (1893)  56  Fed. 
720  (plaintiff  was  allowed  the  expenses 
incurred  in  being  cured)  ;  The  Explorer 
(1884)  20  Fed.  135;  The  Wanderer 
(1884)  20  Fed.  140;  The  Truro  (1887) 
31  Fed.  158;  The  Eddystone  (1887)  33 
Fed.  925,  in  which  the  amount  of  the 
damages  was  treated  as  a  matter  in 
which  the  court  might  exercise  a  con- 
scientious discretion. 

The  cases  of  Peterson  v.  The  Chandos 
(1880)  6  Sawy.  544,  4  Fed.  645,  and 
Holmes  v.  Oregon  &  0.  R.  Go.  (1881)  6 
Sawy.  275,  5  Fed.  523,  hold  that  contrib- 
utory negligence  debarring  the  plaintiff 
entirely  from  a  recovery  must  be  re- 
garded as  being  overruled  by  the  above 
decisions. 

In  the  recent  case  of  The  Samuel  S. 
Thorpe  (1900)  99  Fed.  108,  some  lan- 
guage is  used  which  seems  inconsistent 
with  the  doctrine  of  the  Supreme  Court. 
But  the  inability  of  the  servant  to  re- 
cover was  really  put  upon  the  ground 
that  the  ship  owner  was  not  negligent; 
and  the  remarks  with  reference  to  the 
sez-vant's  want  of  caution  have  no  ma- 
terial bearing  upon  the  decision. 

^In  Senior  v.  Ward  (1859)  1  EI.  & 
El.  385,  28  L.  J.  Q:  B.  N.  S.  139,  5  Jur. 
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317.  Contributory  negligence  as  a  defense  to  actions  by  parents  for 
loss  of  services. —  It  is  Avell  settled  that,  where  a  parent  is  suing  for 
loss  of  services  arising  from  an  injury  received  by  his  infant  child, 
the  law  will  not  permit  him  to  recover  damages,  if  the  evidence  shows 
that  the  child's  own  negligence  was  an  efficient  cause  of  that  injury.^ 
This  rule  is  applicable  where  the  loss  of  services  was  the  consequence 
of  the  parent's  allowing  a  child  of  tender  years  to  undertake  an  em- 
ployment for  which  he  was  unfitted.^  But  in  considering  the  question 
of  the  parent's  negligence,  he  is  entitled  to  the  benefit  of  the  presump- 
tion that  the  child  will  not  be  exposed  to  any  risks  but  those  properly 
incident  to  the  position  for  which  he  is  hired.  The  parent's  failure  to 
inquire  as  to  the  duties  the  latter  would  be  required  to  perform  in  that 
position  is  not  such  contributory  negligence  as  will  prevent  recovery 


N.  S.  172,  7  Week.  Rep.  261,  the  avail- 
ability of  the  defense  under  such  circum- 
stances is  thus  discussed :  "We  conceive 
that  the  legislature,  in  passing  the  stat- 
ute on  which  this  action  is  brought,  in- 
tended to  give  an  action  to  the  repre- 
sentatives of  a  person  killed  by  negli- 
gence only  where,  had  he  survived,  he 
himself,  at  the  common  law,  could  have 
maintained  an  action  against  the  per- 
son guilty  of  the  alleged  negligence. 
Under  the  circumstances  of  this  case 
could  the  deceased,  if  he  had  survived, 
have  maintained  an  action  against  the 
defendant  for  what  he  suffered  from  the 
accident?  We  think  that  he  could  not; 
for  although  the  negligence  of  the  de- 
fendant might  have  been  an  answer  to 
the  defense  that  the  accident  was  chiefly 
caused  by  the  negligence  of  a  fellow 
servant,  the  negligence  of  the  plaintiff 
himself  which  materially  contributed  to 
the  accident  would,  upon  well-established 
principles,  have  deprived  him  of  any 
remedy." 

This  rule  has  been  explicitly  affirmed 
in  the  following  eases:  Central  R.  d 
Bkg.  Go.  V.  Kitchens  (1889)  83  Ga.  83, 
9  S.  E.  827  (where  Bleckley,  Ch.  J., 
made  the  characteristic  remark  that  "in- 
direct suicide  gives  no  title  to  a  post 
mortem  award")  ;  Central  R.  Co.  v. 
Sears  (1878)  61  Ga.  279;  Devine  v.  Ba- 
vannah,  F.  &  W.  R.  Co.  (1892)  89  Ga. 
541,  15  S.  E.  781;  Georgia,  C.  &  'N .  R. 
Co.  V.  Hallman  (1895)  97  Ga.  317,  23 
S.  E.  73.  It  is  also  taken  for  granted 
in  numerous  cases  cited  in  this  chapter. 

'  See  the  cases  cited  in  Shearm.  & 
Redf.  Neg.  §  71,  note  1. 

=  In  McGool  V.  Lucas  Coal  Co.  (1892) 
150  Pa.  638,  24  Atl.   350,  the  supreme 


court  of  Pennsylvania,  in  holding  that  a 
father  who  suffers  his  son  of  tender 
years  to  engage  or  continue  in  a  dan- 
gerous service  cannot  recover  for  loss 
of  his  services  where  he  is  killed  by  go- 
ing without  direction  to  a  dangerous 
place  to  comply  with  a  proper  order, 
when  there  was  a  perfectly  safe  place, 
used  the  following  language:  "If  the 
unfortunate  boy,  for  the  loss  of  whose 
services  the  father  seeks  compensation 
in  this  suit,  had  escaped  death,  and  were 
here  asking  indemnity  for  injuries  re- 
ceived while  in  the  service  of  the  defend- 
ant, it  might  be  a  question  whether  the 
employer  did  not  owe  him  the  duty  of 
exercising  such  watchfulness  and  over- 
sight, or  at  least  giving  such  instruction 
and  admonition,  as  would,  with  proper 
obedience  on  his  part,  have  insured  him 
against  serious  harm.  But  it  is  not  his 
cause  that  is  to  be  passed  upon;  it  is 
that  of  an  adult  father,  who,  if  he 
did  not  actually  place  his  son  in  a  dan- 
gerous service,  at  least  suffered  him  to 
engage  and  continue  in  such  service. 
Such  sufferance  is  said  to  have  the  sense 
of  permission,  and  where  the  danger  is 
great,  and  the  child  is  of  tender  years, 
it  is  said  to  be  negligence  per  se.  Phila- 
delphia &  R.  R.  Co.  V.  Long  (1874)  75 
Pa.  257 ;  Smith  v.  Hestonville,  M.  &  F. 
Pass.  R.  Co.  (1880)  92  Pa.  450,  37  Am. 
Rep.  705.  The  father  owes  to  his  in- 
fant child  the  duty  of  protection,  and 
this  includes  restraint  from  exposure  to 
dangers,  with  which  one  of  its  years  and 
discretion  is  unfitted  to  cope.  When  this 
dutj'  is  neglected  the  father  is  said  to 
be  in  pari  delicto  with  a  negligent  de- 
fendant, and  though  the  infant  may  re- 
cover against  a  wrongdoer  for  an  injury 
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for  an  injury  to  the  child,  while  engaged  in  performing  duties  which 
were  outside  the  scope  of  the  employment.* 

The  contributory  negligence  of  a  minor  servant  is  a  bar  to  an  action 
brought  by  his  parent  for  loss  of  services  resulting  from  the  injury.* 

318.  Negligence  of  another  person;  when  imputed  to  servant. — 
A  full  discussion  of  the  nature  and  scope  of  the  doctrine  of  imputed 
negligence  does  not  fall  within  the  scope  of  this  treatise.  For  a  re- 
view of  the  authorities,  the  reader  is  referred  to  general  treatises  on 
the  law  of  negligence.  But  it  will  not  be  amiss  to  state  the  effect  of 
the  few  cases  in  which  the  doctrine  has  been  applied  in  actions  by  serv- 
ants against  their  employers.  One  well-established  rule  is  that  the 
negligence  of  a  superior  servant  in  regard  to  matters  affecting  the 
safety  of  his  subordinates  cannot  be  imputed  to  them.^  Another  is 
that  a  ser\'ant  is  not  chargeable  with  the  negligence  of  a  coemployee 
of  the  same  grade  as  himself,  even  though  the  former  may,  for  the 
time  being,  have  a  right  to  exercise  some  degree  of  control  over  the 
latter,  in  respect  to  the  performance  of  the  duties  in  which  they  are 
both  engaged.^ 

In  an  action  against  a  stranger  the  negligence  of  a  coemployee  is 
imputed  or  not  to  the  injured  servant,  according  as  the  former  was  or 
was  not  the  agent  of  the  latter.  Such  agency  must  be  proved  by  spe- 
cific evidence,  and  cannot  be  inferred  merely  from  the  fact  of  coserv- 


caused   partly  by  his  own   imprudence,    amount  to  a  command,  but  is  a  mere  sug- 

tlie   father  cannot.     Smith  v.  O'Connor   gestion,  put  interrogatively  to  ascertain 

(1864)    48  Pa.  223,   86  Am.  Dec.   582;    if  the  men  are  willing  to  take  the  car 

Glassey  v.  Eestonville,  M.  &  F.  Pass.  B.   without    taking    the    precautions    pre- 

Go.    (1868)   57  Pa.  172."  scribed    by    the    rules    to    guard    them 

'Te^cbs&tl.O.R.Go.Y.'Wood  (1893;    against   the   regular   trains,   becomes    a, 

Tex.  Civ.  App. )  24  S.  W.  569.  participator  in  the  breach  of  such  rules, 

*  Ghicago   &   G.  E.   R.   Go.  v.  Harney   and  cannot  recover  for  injuries  caused 

(1867)  28  Ind.  28,  92  Am.  Dec.  282,  and   by  a  collision  with  a  special  train  which 

cases  cited  in  Shearm.  &  Eedf.  Neg.  §  71,   would  have  been  avoided  if  the  rules  had 

note  3.  been  observfed.     McGrath  v.  New  York  & 

^  Holen  V.  Burlington  &  M.  River  R.    N.  E.  R.  Go.   (1885)   15  R.  I.  95,  22  Atl. 

Go.    (1866)    20  Iowa,  562    (section  boss   927. 

managed  hand  car  negligently)  ;  Oalves-  ^  The  pilot  of  a  tugboat,  who  is  him- 
ton,  H.  &  S.  A.  R.  Go.  v.  Garteiser  self  free  from  fault,  may  recover  from 
(1895)  9  Tex.  Civ.  App.  456,  29  S.  W.  the  owner  of  a  steamboat  for  injury  by 
939  (section  boss  failed  to  send  out  ilag-  a  collision  caused  by  such  owner's  neg- 
man  in  foggy  weather ) .  ligence,  although  negligence  on  the  part 

A  negligent  disregard  of  rules  by  the  of  other  employees  on  the  tugboat  con- 
superior  servant  who  was  in  immediate  tributed  to  the  disaster.  Perry  v.  Lan- 
control  of  the  plaintiff  cannot  be  im-  sing  (1879)  17  Hun,  34.  See  also  Chi- 
puted  to  him,  but  he  will  be  debarred  cago,  St.  P.  d  K.  G.  R.  Go.  v.  Ghamhers 
from  recovery  if  he  voluntarily  joins  (1898)  15  C.  C.  A.  327,  32  U.  S.  App. 
bis  superior  in  breaking  the  rule.  Thus  253,  68  Fed.  148  (fireman's  negligence 
a  sectionman  who,  without  hesitation  or  contributed  to  the  injury  of  his  en- 
objection,  gets  on  a  hand  car  after  a  re-    gineer). 

mark   of  the   foreman   which   does   not       ' See  Giay  v.  Philadelphia  &  R.  R.  Go. 
Vol  I.  M.  &  S.— 50, 
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319.  Negligence  not  predicable  unless  servant  was  aware  of  the  con- 
ditions which  caused  his  injury. —  (Compare  §§  279a,  279b,  295-298, 
aide,  and  §  366,  infra.) — It  is  manifest  that  a  servant  cannot  be 
deemed  to  have  been  in  fault  for  the  reason  that  he  failed  to  take  pre- 
cautions which  he  did  not  know  to  be  necessary  for  his  safety.^  Hence 
his  action  will  not  be  barred  on  the  ground  that  he  was  guilty  of  con- 
tributory negligence  in  respect  to  the  act  which  was  the  immediate 
cause  of  his  injury,  unless  it  is  shown  that  he  knew,  or  ought  to  have 
kno^\n,  of  the  material  conditions  which  rendered  the  act,  so  done,  an 
imprudent  one.^ 

In  the  majority  of  instances  the  only  specific  subject  of  investiga- 
tion is  the  sei-vant's  knowledge  of  the  conditions  from  which  his  in- 
jury resulted.  Obviously,  if  his  excusable  ignorance  of  those  condi- 
tions is  a  proper  inference  from  the  facts  in  evidence,  he  cannot  be  de- 
clared, as  a  matter  of  law,  to  have  been  guilty  of  contributory  negli- 
gence. Under  these  circvunstanccs  it  is  unnecessary  for  a  court  to 
pursue  the  inquiry  into  the  second  stage,  by  considering  whether  he 
comprehended  the  danger  to  which  the  conditions  exposed  him.  This 
is  the  situation  involved  in  the  cases  cited  in  the  note  below.^ 


(1885)  23  Blatchf.  263,  24  Fed.  168 
(fireman  held  not  to  be  chargeable  with 
the  negligence  of  his  engineer)  ;  Chicago, 
St.  P.  <i  K.  C.  R.  Go.  V.  Chamhers 
(1895)  15  C.  C.  A.  327,  32  U.  S.  App. 
253,  68  Fed.  148  (engineer  held  not  to 
be  chargeable  with  negligence  of  fire- 
man). 

In  Ahbitt  v.  Lake  Erie  £  W.  R.  Go. 
{ 1895 ;  —  Ind.  — )  40  N.  E.  40,  it  was 
laid  down  that  the  negligence  of  an  em- 
ployee engaged  in  holding  a  light  tor  a 
coemployee  at  work  under  a  car  stand- 
ing upon  a  track  in  such  a  position  that 
he  cannot  observe  the  approach  of  cars, 
in  failing  to  keep  a  lookout  for  approach- 
ing cars,  is  not  attributable  to  the  lat- 
ter ;  but  on  the  second  appeal  ( 1898 ) 
150  Ind.  498,  50  N.  E.  729,  it  was  held 
that  the  jury  should  have  been  directed 
to  consider  whether  the  relation  of  prin- 
cipal and  agent  existed  between  the  neg- 
ligent  and   the   injured   servants. 

^  Hawkins  V.  Johnson  (1886)  105  Ind. 
29,  55  Am.  Rep.  160,  4  X.  E.  172;  Dow- 
ling  V.  Allen   (1878)   6  Mo.  App.  195. 

- "  Negligence  can  only  be  affirmed  in 
respect  of  situations  and  conditions 
known  to  the  party  to  whom  it  is  im- 
puted." Brown  v.  Louisville  &  .A'.  R. 
Co.   (1895)   111  Ala.  275,  19  So.  1001. 

'  Gagnon  v.  Seaconnet  Hills  (1896) 
105  Mass,  221,  43  N.  E,  82;   EawUns 


V.  Johnson  (1886)  105  Ind.  29,  55  Am. 
Rep.  169,  4  N.  E.  172;  Bryce  v.  Chicago, 
3J.  &  St.  P.  R.  Co.  (1897)  103  Iowa, 
665,  72  N.  W.  780;  Hollenieck  v.  Mis- 
souri P.  R.  Co.  (1897)  141  Mo.  97,  38 
S.  W.  723,  41  S.  W.  887;  Johnston  v. 
Oregon  Short  Line  R.  Co.  (1892)  23 
Or. '94,  31  Pac.  283;  Grouse  v.  Chicago 
&  N.  W.  R.  Co.  (1899)  102  Wis.  196, 
78  N.  W.  440,  778;  Whitney  v.  Queen 
Citfi  Ice  Co.  (1900)  49  App.  Div.  485, 
63  N.  Y.  Supp.  535;  Dzinbienski  v.  J.  L. 
Mott  Iron  Works  (1900)  56  App.  Div. 
58,  67  N.  Y.  Supp.  256;  Johnson  v. 
Steam  Gauge  &  Lantern  Go.  (1893)  72 
Hun,  535,  25  N.  Y.  Supp.  689;  Hoes 
V.  Ocean  S.  8.  Co.  (1900)  56  App.  Div. 
259,  67  N.  Y.  Supp.  782;  Galveston  v. 
Hemmis  (1889)  72  Tex.  558,  11  S.  W. 
29;  Ford  v.  Fitchburg  R.  Co.  (1872) 
110  Mass.  240,  14  Am.  Rep.  598  (defec- 
tive engine)  ;  Chicago  &  E.  I.  R.  Co.  v. 
Knapp  (1897)  74  111.  App.  148,  Affirmed 
in  (1898)  176  111.  127,  52  N.  E.  927 
(unsuitable  coupling  pin)  ;  Boran  v. 
Chicago,  St.  P.  M.  &  0.  R.  Go.  (1893) 
89  Iowa,  329,  56  N.  W.  507  (defective 
railway  track)  ;  Brown  v.  Ohio  &  M.  B. 
Co.  (1894)  138  Ind.  648,  37  N.  E.  717, 
38  N.  E.  170  (brakeman,  in  hastily  dis- 
mounting from  a  moving  train,  stum- 
bled over  plank  projecting  slightly  above 
the  general  level  of  a  platform)  ;  Erslew 
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V.  New  Orleans  d  N.  E.  R.  Co.    (1897)  blocking  wheels  of  car  in  mine  caught  in 

49  La.  Ann.  86,  21  So.  153  (railway  a  dangerously  narrow  place  in  the  tun- 
servant  struck  guy  wire  of  another  com-  nel,  while  running  alongside  a  car)  ; 
pany,  which  his  own  employers  allowed  Salem  Stone  d  Lime  Co.  v.  Griffin 
to  be  maintained  over  the  track)  ;  Harr  (1894)  139  Ind.  141,  38  N.  E.  411  (serv- 
V.  New  York  G.  &  H.  R.  R.  Go.  (1889)  ant  who  has  no  knowledge  which  would 
2  Silv.  N.  y.  260,  21  N.  E.  425,  Affirm-  suggest  that  he  should  look  for  dan- 
ing  (1888)  47  Hun,  632  (car  coupler  gerous  projections  upon  cars  passing 
fell  into  a  ditch)  ;  Leak  v.  Carolina  G.  alongside  an  otherwise  safe  walk  is  not 
R.  Co.  (1899)  124  N.  C.  455,  32  S.  E.  negligent  in  going  upon  the  walk  with- 
884  (brakeman,  while  attempting  to  get  out  looking  to  see  if  any  car  is  approach- 
on  a  moving  car,  was  injured  by  the  giv-  ing)  ;  Jaroszeski  v.  O.iyood  &  B.  Mfg. 
ing  away  of  a  defective  stirrup)  ;  Bomar  Co.  (1900)  80  Jlinn.  393,  83  N.  W.  389 
V.  Louisiana  N.  &  8.  R.  Go.  (1890)  42  (hood  over  blower  of  planer  being  de- 
La.  Ann.  983,  8  So.  478  (defective  car  fective,  sleeve  of  servant's  coat  was 
belonging  to  another  company)  ;  Illinois  drawn  into  it  by  the  current  of  air,  and 
0.  R.  Co.  V.  Cozby   (1898)   174  111.  109,  his  arm  was  injured)  ;  Folk  v.  Schaef- 

50  N.  E.  1011,  Affirming  (1896)  69  lU.  fer  (1898)  186  Pa.  253,  40  Atl.  401 
App.  256  (brakeman's  foot  caught  in  a  (knot  uniting  two  pieces  of  rope  by 
hole  in  the  track  while  he  was  endeavor-  which  a  weight  was  supported,  slipped)  ; 
ing  to  couple  moving  cars)  ;  Herrick  v.  Gate  v.  Laivrence  Mfg.  Co.  (1901)  178 
Quigley  (1900)  41  C.  C.  A.  294,  101  Mass.  295,  59  N.  E.  656  (servant,  not 
Fed.  187  (brakeman  stumbled  over  up-  knowing  that  on  the  occasion  of  a  for- 
lurned  plank  after  he  had  coupled  two  mer  Are  in  a  factory  chimney,  several 
moving  cars)  ;  Donahue  v.  Boston  d  M.  burning  planks  had  been  thrown  down 
R.  Co.  (1901)  178  Mass.  251,  59  N.  E.  by  the  man  sent  to  put  it  out,  stepped 
063  (switchman  injured  by  pile  of  inside  the  chimney  while  the  same  man 
stones  near  track,  while  attempting  to  was  putting  out  a  second  fire,  and  was 
jump  on  a  moving  engine)  ;  North  Chi-  struck  and  killed  by  a  plank)  ;  Lore  v. 
cago  Street  R.  Go.  v.  Dudgeon  (1900)  Am.erican  Mfg.  Go.  (1901)  160  Mo.  608, 
184  111.  477,  56  N.  E.  796,  Affirming  61  S.  W.  678  (rods  covering  gearing  had 
(1898)  83  111.  App.  528  (similar  acci-  become  so  bent  as  to  leave  an  opening)  ; 
dent  where  conductor  of  street  railway  McKeever  v.  Westinghouse  Electric  d 
car  tried  to  mount  a  moving  car)  ;  Sul-  Hfg.  Co.  (1899)  194  Pa.  149,  44  Atl. 
Uran  v.  Thorndike  Co.  (1899)  175  Mass.  689  (servant's  sleeve  caught  by  broken 
41,  55  N.  E.  472  (overloaded  elevator  edge  of  pulley  across  which  he  was 
fell, — operator  did  not  know  how  much  reaching);  Flynn  v.  Shaw  (1901)  22 
it  would  carry  safely)  ;  Washington  d  R.  I.  328,  47  Atl.  883  (stones  piled  near 
'r.  R.  Go.  V.  McDade  (1889)  135  U.  S.  trench  fell  on  servant  working  in  it). 
554,  34  L.  ed.  235,  10  Sup.  Ct.  Kep.  A  railway  servant  is  not  negligent,  as 
1044  (inexperienced  servant  was  in-  a  matter  of  law,  in  failing  to  look  out 
iured  in  putting  a  belt  on  a  pulley  at-  for  a  structure  dangerously  close  to  the 
tached  to  a,  countershaft  while  it  was  track,  where  he  has  no  knowledge,  ac- 
in  motion,  there  being  no  loose  pulley  tual  or  constructive,  of  the  existence  of 
and  lever  or  shifter  as  there  should  have  such  structure.  Boss  v.  Northern  P.  R. 
been);  Dowiing  v.  Allen  (1878)  6  Mo.  Co.  (1891)  2  N.  D.  128,  49  N.  W.  655; 
App  195  (servant  injured  by  proiect-  Pikesville,  R.  d  E.  G.  R.  Co.  v.  Slate 
ing  setscrew)  ;  Tully  v.  New  York  d  T.  (1898)  88  Md.  563,  42  Atl.  214  (street 
S.  S.  Co.  (1900)  162  N.  Y.  614,  57  N.  E.  car  conductor  injured,  while  collecting 
1127  Affirming  (1896)  10  App.  Div.  fares,  by  a  pole  unusually  near  the 
463  42  N.  Y.  Supp.  29  (inexperienced  track)  ;  International  d  G.  N.  R.  Go.  v. 
laborer  fell  down  an  open  hatchway  in  Stephenson  (1899)  22  Tex.  Civ.  App. 
a  ship  he  was  helping  to  load, — his  own  220,  54  S.  W.  1086  (engineer  struck  by 
testimony  was  that  he  did  not  know  it  mail  crane  unusually  close  to  track), 
was  open,  and  that  he  had  been  sent  to  Contributory  negligence  is  not  infer- 
that  part  of  the  ship  without  any  warn-  able,  as  a  matter  of  law,  where,  owing 
ing)  ;     Baker    v.     Maryland    Goal     Co.  to  the  servant's  having  no  time  for  ex- 

(1896)  84  Md.  19,  35  Atl.  10  (miner  in-  amination,    and    being    obliged    to    look 

iured   by  being  crushed  between  a  car  down  to  see  where  to  step,  he  was  caught 

and  the  side  of  a  tunnel  at  a  place  where  between  a  car  which  he  was  pushing  and 

it  had  always  been  safe  before  the  track  a  bank  beside  the  track.     Stackman  v. 

was  straightened)  ;  McNamara  v.  Logan  Chicago  d  N^.  W.  R.  Go.   (1891)  80  Wig. 

(1893)    100  Ala.   187,   14  So,   175    (hoj  428,  50  N.  W.  404, 
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A  switchman  who  grasps  a  brake  staff  to   provide   for   the  contingency   of  the 

on    the    front   of   a   flat   car   as    it   ap-  breaking  of  a  chain,  caused  by  a  defect 

proaches  him,  for  the  purpose  of  mount-  of   which    he  could   not   have   been   ex- 

ing  the  car  as  his  duties  require  him  to  pected   to  be   aware.     Booney  v.   Allan 

do,   and  in  the  manner  that  he  is  ex-  (1883)     10    Sc.    Sess.    Cas.    4th    Series, 

pected  to  mount,   is  not,  as  matter  of  1224;     Haskell    v.    Cape    Ann    Anchor 

law,   guilty  of  contributory  negligence,  Works   (1901)    178  Mass.  485,  59  N.  E. 

although  the  staff  is  loose  in  its  socket  1113    (chain    broke    from   inherent   de- 

and  is  bent,  where  it  appears  to  him  to  feet). 

be  straight,  as  the  bend  is  directly  away  A  servant  injured  by  the  breaking  of 

from  his.    Prosser  v.  Montana  0.  B.  Go.  a  supporting  chain  while  he  was  hand- 

(1895)    17  Mont.  372,  30  L.  R.  A.  814,  ling  iron  girders  cannot  be  declared  neg- 

43  Pac.  81.  ligent,  as  matter  of  law,  in  adopting  a 

An  effort  by  a  railroad  employee  to  method   of  doing  the   work   which   was 

couple  cars  with  a  drawbar  which,  just  dangerous  in  case  the  chain  gave  way, 

previously,  hau  become  fixed  and  failed  where  the   evidence   fails  to   show  that 

to  operate,  is  not  necessarily  negligent,  he  had  any  knowledge  as  to  the  condi- 

where  the  bar   had  been   shaken   loose,  tion   of   the   chain.      Vincent   v.    Alden 

and,  had  it  been  in  order,  it  would  prob-  (1901)  62  App.  Div.  558,  71  N.  Y.  Supp. 

ably  have  remained  loose  long  enough  149.    On  the  first  appeal  (1899)  45  App. 

to  make   the  coupling.     It  is  at  least  Div.  627,  61  N.  Y.  Supp.  62,  the  plain- 

a    question    for   the   jury   whether   the  tiff  had  been  declared  guilty  of  negli- 

plaintiff  was  warranted  in  making  the  gence,    principally,    as    it    would    seem, 

second    effort    to    effect    the    coupling,  from  a  comparison  of  the  two  decisions, 

Ousley  V.  Central  R.  &  Bkg.  Co.   (1890)  because  his  own  testimony  showed  tnat 

86  Ga.  538,  12  S.  E.  938.  he  knew  the  method  of  procedure  to  be 

A  brakeman  is  not,  as  matter  of  law,  unsafe, 

guilty  of  negligence  in  stepping  between  Where  a  servant  in  a  sawmill,  while 

the    rails   of   a   smooth   track   to   walk  pulling  backwards  a  slab  that  was  too 

20  or  25  feet  to  a  switch  in  advance  of  heavy  for  one  man  to  carry,  slipped  on 

cars  moving  at  a  rate  of  speed  much  leas  some    wet   bark    and    fell    against   cer- 

than  his  own,  so  as  to  prevent  recovery  tain  cogwheels,  his  contributory  negli- 

for  injuries  from  his  foot  being  caught  gence  for  the  jury,  if  there  is  evidently 

between  the  guard  and  main  rails  be-  that  he  had  not  been  warned  and  did 

cause  of  a,  defect  in  the  blocking,  of  the  not  know  that  the  wheels  were  uncov- 

existence  of  which  he  was  ignorant,  and  ered.      Swoboda    v.    Ward     (1879)     40 

which  he  had  no  reason  to  apprehend.  Mich.  420. 

Kroener  v.  Chicago,  M.  &  St.  P.  B.  Co.  The   defendant   in   an   action   for   in- 

(1893)   88  Iowa,  16,  55  N.  W.  28.  juries  caused  by  the  bursting  of  a  check 

To  give  a  water  spout  used  in  filling  valve  in  an  air  hoist  was  not  excused 
engines  and  water  cars,  a  start  upward  from  liability  on  the  ground  that  plain- 
in  the  usual  manner  after  using  it,  by  tiff,  who  was  operating  the  hoist,  had 
an  employee  who  knows  of  no  defect  the  full  pressure  on,  in  violation  of  di- 
"therein,  is  not  negligence.  Texas  &  P.  rections  previously  given,  and  hence  was 
B.  Co.  V.  Crow  (1893)  3  Tex.  Civ.  App.  making  an  improper  use  of  the  ap- 
26G,  22  S.  W.  928.  paratus,  the  evidence  being  that  it  was 

An  inexperienced  employee  was  not,  impossible  for  the  operator  to  know  the 
as  a  matter  of  law,  negligent  in  again  amount  of  pressure  being  used.  Slaltery 
attempting  to  feed  a  machine  in  the  v.  Walker  &  P.  Mfg.  Co.  (1901)  179 
usual  manner,  after  an  indication  of  Mass.  307,  60  N.  E.  782. 
danger  in  doing  so,  where  he  did  not  A  servant  is  not  to  be  held  guilty  of 
know  what  he  ought  to  do,  and  first  ap-  negligence  in  returning  to  protect  his 
plied  for  advice  to  the  superintendent  master's  property  (see  §  361,  infra) 
by  a  look,  and  received  a  laugh  in  re-  after  he  has  reached  a  place  of  safety, 
ply,  his  knowledge  of  English  being  im-  because  some  unforeseen  cause  inter- 
perfect.  Under  such  circumstances,  he  venes  which,  concurring  with  the  mas- 
might  not  have  known  to  what  the  un-  ter's  negligence,  produces  an  injury 
usual  action  of  the  machine  was  due,  which  reasonable  and  prudent  foresight 
nor  what  he  ought  to  have  done  under  could  not  have  anticipated.  Pullman 
the  circximstances.  Bjtjian  v.  Woon-  Palace  Car  Co.  v.  Laack  ( 1892 )  143 
socket  Bubher  Co.  (1895)  164  Mass.  214,  111.  242,  18  L.  R.  A.  215,  32  N.  E.  285, 
41  N.  E.  265.  Affirming  (1891)   41  111.  App.  34. 

A  servant  is  not  negligent  in  failing       Dropping   the   reins   and   gently   lift- 
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Where  several  dangerous  conditions  combine  to  produce  an  injury 
the  servant  cannot  be  held  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  where  he  knew  of  only  a  part  of  those  conditions.* 


ing  a  sapling  that  has  been  bent  across 
the  road,  after  first  applying  the  brakes 
to  his  wagon,  by  one  employed  as  a 
driver  and  peddler,  who  has  been  in- 
formed and  believes  that  he  is  driving 
a  gentle  team,  is  not  such  negligence,  as 
matter  of  law,  as  will  prevent  a  recovery 
against  the  emploj'er  for  injuries  in- 
tlicted  bj'  their  running  away.  Martin 
V.  Wnnight  Iron  Rmige  Go.  (1893)  4 
Tex.  Civ.  App.  185,  23  S.  W.  387. 

A  mine  employee,  who  has  been  in- 
jured by  inhaling  bad  air  while  in  the 
interior  of  a  mine,  was  held  not  guilty 
of  contributory  negligence  in  going  to 
his  work  because  he  Icnew  that  the  air 
was  bad  at  the  entry,  where  it  had  been 
bad  at  the  entry  on  previous  occasions 
while  it  was  safe  in  the  interior.  Mos- 
grove  v.  Zimhleman  Coal  Go.  (1899) 
ilO  Iowa,   169,  81  N.  W.  227. 

The  question  of  contributory  negli- 
gence on  the  part  of  a  lineman  killed  by 
a  shock  from  an  electric  current  received 
from  a  wire  he  took  up  with  his  bare 
hands  is  for  the  jury,  where  he  had, 
shortly  prior  thereto,  seen  another  per- 
son handle  the  wire  without  injury. 
'Newark  Electric  Light  &  P.  Co.  v.  Mc- 
Gilvery  (1898)  62  N.  J.  L.  451,  41 
Atl.  955,  Affirmed  in  (1899)  63  N.  J.  L. 
591,  44  Atl.  637.  Whether  a  lineman  at 
work  on  a  telegraph  pole  was  guilty  of 
contributory  negligence  precluding  recov- 
ery for  his  death  due  to  a  shock  of  elec- 
tricity communicated  through  an  iron 
brace  on  the  pole  from  an  electric-light 
wire  not  borne  by  the  pole,  but  which 
came  in  contact  with  the  brace,  is  for 
the  jury  upon  the  evidence  that  the  facts 
that  the  electric-light  wire  and  brace 
were  in  contact,  and  that  t'.ie  insulation 
of  the  wire  at  the  point  of  contact  had 
been  worn  off,  were  not  observable  to 
one  standing  on  the  ground,  and  that 
the  deceased  had  no  knowledge  of  the 
conditions,  notwithstanding  that  he  did 
not  use  gloves,  it  appearing  that  none 
were  used  by  the  employees  of  the  tele- 
graph company.  Dwyer  v.  Buffalo  Gen- 
eral Electric  Co.  (1897)  20  App.  Div. 
124,  46  N.  y.  Supp.  874.  Where  the 
evidence  on  the  part  of  plaintiff  tends 
to  show  that  he  was  never  before  in  that 
particular  part  of  a  room  where  he  was 
injured  by  coming  into  contact  with 
machinery  which  he  did  not  see,  owing 
to  the  obscuiity;  that  he  had  no  actual 


knowledge  of  the  location  of  the  ma- 
chinery: and  that  his  general  duties 
were  not  such  as  to  require  him  to  have 
such  knowledge, — a  finding  of  the  juiy 
that  he  was  not  guilty  of  contributory 
negligence  will  not  be  disturbed.  Gis- 
son  V.  Schu-abacher  (1893)  99  Cal.  419, 
34  Pac.   104. 

Where  a  servant  comes  to  his  death  by 
inhaling  poisonous  gases  permitted  to 
escape  by  the  negligence  of  the  master, 
while  obeying  an  order  of  the  master  to 
remove  some  boards  ivora  the  upper  part 
of  a  building,  he  having  no  knowledge 
of  the  presence  or  existence  of  the  gases, 
it  is  immaterial  that  he  might  have 
shortened  the  period  of  his  exposure  by 
ascending  to  the  place  of  danger  on  a 
longer  ladder  than  the  one  he  used. 
Citizens'  Gaslight  &  Heating  Co.  v. 
O'Brien  (1886)  118  111.  174,  8  N.  E.  310. 

Evidence  that  plaintiff  had  said  soon 
after  the  accident  that  he  knew  that  the 
hole  into  which  he  fell  was  there  is  ad- 
missible, not  only  to  contradict  his  testi- 
mony that  he  did  not  know  of  it,  but  to 
show  his  knowledge  thereof.  Barker  v. 
Lawrence  Mfg.  Co.  (1900)  176  Mass. 
203,  57  N.  E.  366. 

A  complaint  which,  in  an  action 
against  a  railroad  company  to  recover 
for  injuries  sustained  by  an  employee  in 
coupling  cars,  avers  that  the  injury  was 
occasioned  by  stumbling  over  certain 
rubbish  left  on  tne  tracks,  which  com- 
plainant had  requested  the  company  to 
remove,  and  which  he  supposed  had  been 
removed,  and  that,  being  between  the 
cars,  he  could  not  see  the  rubbish  when 
he  was  injured,  is  not  defective,  as  show- 
ing that  the  employee  was  negligent. 
Pittsburgh,  G.  G.  &  St.  L.  B.  Co.  v.  El- 
wood  (1900)  25  Ind.  App.  671,  58  N.  E. 
860. 

'  Where  a  brakeman  attempted  to  un- 
couple a  car  at  night,  with  knowledge  of 
the  absence  of  its  drawhead  and  that  it 
was  coupled  with  an  iron  chain,  and  was 
crushed  between  the  ends  of  the  two 
cars,  an  action  may  be  maintained  for 
his  death  unless  he  also  knew  that  the 
deadwood,  bumpers,  and  crossbeam, 
which,  if  in  place  and  in  proper  condi- 
tion, were  sufficient  to  hold  the  cars 
apart,  were  lost  or  worthless  for  the 
purposes  intended.  Harney  v.  Missouri 
P.  R.  Co.  (1899)  80  Mo.  App.  667. 

In  Illinois  Steel  Co.  v,  Sohymanowski 
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An  instruction  on  contributory  negligence  is  not  required  where 
there  is  no  evidence  that  the  servant  had  any  knowledge  of  such  de- 
fective condition.^  But  it  is  not  error  to  leave  a  case  to  the  jury  un- 
der those  circumstances  with  instructions  that,  if  the  servant  knew 
of  the  defect  and  comprehended  that  it  was  dangerous  to  attempt  to 
perform  the  duty  which  he  was  engaged  upon  whon  the  injury  was  re- 
ceived, unless  he  took  certain  precautions,  he  was  guilty  of  contribu- 
tory negligence  if,  notwithstanding  his  knowledge,  he  undertook  to 
perform  the  duty  in  question  without  observing  the  proper  precau- 
tions.** 

Where  the  servant  was  not  chargeable  with  notice  of  the  fact  that 
the  circumstances  under  which  the  course  of  action  prescribed  by  the 
rule  was  to  be  followed  had  arisen  at  the  time  when  the  accident  oc- 
curred.^ 

320.  —  and  understood  the  dangers  created  by  those  conditions. — 
In  cases  where  the  servant's  knowledge  of  the  conditions  is  not  disput- 
ed, or  is  so  apparent  that  a  jury  cannot  be  permitted  to  declare  that 
he  did  not  know  of  them,  the  essential  question  is  whether  he  also  com- 
prehended the  danger  to  which  those  conditions  would  subject  him, 
if  he  pursued  a  certain  course  of  conduct.  Whenever  the  evidence  is 
not  such  as  to  justify  a  court  in  saying  that  only  an  affirmative  answer 
can  be  rendered  to  this  question,  it  is  for  the  jury  to  determine  lie 
quality  of  his  act.^ 

(1896)  162  111.  459,  44  N.  E.  876,  the  firming  (1900)  91  111.  App.  171,  it  was 
court,  after  remarking  that  the  servant  held  that  negligence  was  not  predicable, 
usually  "assumes"  the  risks  of  the  serv-  as  matter  of  law,  in  regard  to  the  act  of 
ice  as  increased  by  a  linown  defect,  a  brakeman  who  transgressed  a  rule  of 
states  that  this  rule  is  subject  to  the  the  company  in  descending  a  moving  car 
qualification  that  "the  servant  is  not  on  the  side  towards  a  coal  chute,  the  evi- 
chargeable  with  contributory  negligence"  denee  being  such  that  it  was  not  certain 
if  he  knows  that  defects  exist,  but  does  that  he  knew  or  ought  to  have  known 
not  know,  actually  or  constructively,  that  the  car  was  drawing  near  the 
that    risks    exist.     See     §     298a,    ante,  chute. 

But    as    the    actual    ruling    was    that  '  Collins    v.    Greenfield     ( 1898 )      172 

the    plaintiff's    knowledge    of    the    in-  Mass.  78,  51  N.  E.  454;  Mather  v.  Rill- 

sufficiency     of     the     lights     furnished  ston  (1895)  156  U.  S.  391,  39  L.  ed.  464, 

for  work  on  a  dark  and  stormy  night  15   Sup.   Ct.  Rep.   464    (plaintiff's  own 

did  not  indicate  that  he  knew  of  the  un-  testimony  not  contradicted)  ;  Chicago  & 

safe  condition  of  the  pile  of  .ore  and  of  E.  I.  It.  Co.  v.  Knapp    (1898)    176  111. 

the  risk  in  working  near  it,  it  is  plain  127,  52  N.  E.  927,  Affirming   (1897)   74 

that  the  decision  might  better  have  been  111.  App.  148 ;   Leonard  v.  Minneapolis, 

put  on  the  ground  that  the  material  con-  St.  P.  &  8.  8te.  M.  R.   Co.    (1896)    63 

ditions    crea-ting   the    danger    were    not  Minn.   489,   65   N.   W.    1084;    Bneda  v. 

fully  known  to  him.  Lihera   (1896)    65  Minn.  337,  68  N.  W. 

=  Denver  Tramway  Co.  v.   Crurnbaugh  36 ;     Wuotilla    v.     Duluth   Lurriber    Co. 

(1897)  23  Colo.  363,  48  Pac.  503.  (1887)    37   Minn.   153,   33   N.   W.   551; 
"  Herriclc  v.  Quigley   (1900)    41  C.  C.  Prulce  v.  South  Park  Foundry  &  Mach. 

A.  294,  101  Fed.  187.  Co.  (1897)  68  Minn.  305,  71  N.  W.  276; 

'  In  Chicago  £   A.  R.   Co.  v.   Stevens   Durant    v.     Lexington    Coal    Min.    Co. 

(1901)    189  111.  226,  59  N.  E.  577,  Af-    (1888)  97  Mo.  62,  10  S.  W.  484;  Victor 
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The  instructions  should  be  couched  in  such  language  as  to  make  it 
clear  to  the  jury  that  the  servant  cannot  be  precluded  from  recovering 
on  the  ground  of  contributory  negligence,  unless  he  was  chargeable 
with  a  knowledge  not  only  of  the  defective  conditions,  but  also  of  the 
dangers  created  by  those  conditions.^ 


Coal  Co.  V.  Muir  (1894)  20  Colo.  320, 
26  L.  R.  A.  435,  38  Pac.  378;  Greenleaf 
V.  Dubuque  &  8.  G.  R.  Co.  (1871)  33 
Iowa,  58;  Crocker  v.  Banks  (1888)  4 
Times  L.  R  324  (girl  in  soda-water 
factory  failed  to  protect  her  face  by  a 
mask)  ;  Bartolomeo  v.  McKnight  (1901) 
178  Mass.  242,  59  N.  E.  204  (unshored 
trench);  Scott  v.  Springfield  (1899)  81 
Mo.  App.  312  (side  of  trench  fell  in, 
owing  to  the  bursting  of  a  water  pipe 
which  was  caused  by  blasting  in  the 
neighborhood)  ;  Hobbold  v.  Chicago 
Sugar  Bef.  Co.  (1892)  44  111.  App.  418 
(dust  and  refuse  matter,  not  being  thor- 
oughly removed  from  a  kiln,  ignited  and 
exploded  when  water  was  thrown  on 
it)  ;  Gulf,  C.  &  S.  F.  R.  Go.  v.  Newman 
(1901;  Tex.  Civ.  App.)  64  S.  W.  790 
(rod  was  used  to  lift  off  the  balance 
wheel  of  an  engine  and  set  the  machin- 
ery in  motion) . 

The  foreman  of  a  blacksmith  shop  is 
not,  as  a  matter  of  law,  guilty  of  negli- 
gence in  using  a  wooden  crane  and  chain 
furnished  him  for  holding  up  heavy  mat- 
ter while  working  thereon,  instead  of 
using  trusses,  while  working  upon  a 
shaft  much  heavier  than  usual,  or  in 
standing  close  to  it  while  supervising 
the  work.  Nicholds  v.  Crystal  Plate 
(llass  Co.  (1894)  126  Mo.  55,  27  S.  W. 
516,  28  S.  W.  991. 

■  The  question  of  contributory  negli- 
gence is  for  the  jury  in  an  action 
against  an  elevator  proprietor  to  recover 
damages  for  personal  injuries  sustained 
by  a  machinist  who  was  engaged  to  re- 
pair a  broken  freight  elevator  carriage, 
where  at  the  time  of  the  accident  he  was 
at  work  on  machinery,  facing  another 
workman,  with  his  back  to  a  passen,^er 
elevator,  and  was  caught  and  pressed 
against  the  crossbar  of  the  freight  ele- 
vator by  the  elongation  of  the  piston  rod 
of  the  other  elevator,  which  he  testified 
he  did  not  know  was  dangerous,  or  he 
would  not  have  worked  there.  Kann  v. 
Meyer   (1898)   88  Md.  541,  41  Atl.  1065, 

The  rule  that  a  man  who  voluntarily, 
i.  e.,  unnecessarily,  encounters  a.  seen 
danger,  which  by  oi.iinary  care  and  at- 
tention to  his  own  safety,  he  might  have 
abided,  shall  not  recover,  is  applicable 


only  when  the  danger  was  visible  and 
avoidable,  so  that  a  man  with  ordinary 
care  of  his  own  safety  would  avoid  it, 
and  be  chargeable  with  want  of  ordinary 
care  if  he  did  not.  Lord  Young  in 
Grant  v.  Drysdale  (1883)  10  So.  Sess. 
Cas.  4th  series,  1159. 

A  servant  is  not  guilty  of  contribu- 
tory negligence  where,  owing  to  the  lack 
of  instruction,  he  does  an  act  which  he 
does  not  know  to  be  likely  to  injure  him. 
Cleveland  Rolling  Mill  Go.  v.  Corrigan 
(1889)  46  Ohio  St.  283,  3  L.  R.  A.  385, 
20  N.  E.  466,  the  court  remarking: 
"Ignorance  may  be  a  misfortune,  but 
when  it  is  not  wilful,  and  no  duty  arises 
to  be  informed  with  the  means  of  infor- 
mation at  hand,  it  is  not  negligence  of 
which  the  person  charged  with  the  duty 
of  giving  proper  instructions  on  the  sub- 
ject, which  he  failed  to  perform,  can 
complain  or  take  advantage." 

A  complaint  alleging  that  plaintiff, 
while  engaged  in  unloading  boxes  from 
a  dump  car,  was  injured  by  their  having 
been  carelessly  and  negligently  placed 
on  the  ear,  sufficiently  states  a  cause  of 
action,  since  the  servant  is  not  bound  to 
allege  his  ignorance  of  the  defect  in  the 
machinery,  but  merely  his  ignorance  of 
the  risk  of  using  it.  Devore  v.  St.  Louis 
d  S.  F.  R.  Co.   (1900)   86  Mo.  App.  429. 

A  general  allegation  that  the  plaintiff 
was  free  from  contributory  negligence  is 
not  overthrown  by  a  specific  averment  of 
facts,  unless  they  show  that  he  knew,  or 
had  opportunity  to  know,  of  the  danger. 
Salem  Stone  &  Lime  Co.  v.  Griffin 
(1894)   139  Ind.  141,  38  N.  E.  411. 

A  finding  that  the  plaintiff  ought  to 
have  known  of  the  existence  of  a  defect 
is  not  inconsistent  with  the  absence  of 
contributory  negligence^  Le  May  v.  Ca- 
nadian P.  R.  Co.  (1890)  17  Ont.  App. 
Rep.  293,  Affirming  (1889)  18  Ont.  Rep. 
314. 

^  A  requested  instruction  that  an  em- 
ployee who  voluntarily  puts  himself  in 
a  place  of  danger,  and  is  injured  in  con- 
sequence thereof,  cannot  recover  dam- 
ages, is  properly  modified  by  adding  the 
conditional  clause,  "if  he  appreciated 
the  danger,  or  in  the  exercise  of  reason- 
able diligence  ought  to  have  been  aware 
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In  determining  whether  the  danger  was  comprehended,  it  is,  of 
course,  material  to  consider  the  extent  of  the  servant's  experience. 
See  chapter  xxi.^  post.  And  compare  §§  394-397,  post.  Ordina- 
rily, a  servant  who  possesses  special  skill  and  experience  will  be  un- 
able to  recover  damages  for  an  injuiy  caused  by  his  improper  hand- 
ling of  an  appliance  with  the  properties  of  which  he  may  be  presumed 
to  be  perfectly  well  acquainted.-^  On  the  other  hand  a  dangerous 
mode  of  dealing  with  an  appliance  does  not  necessarily  betoken  negli- 
gence, where  the  servant  was  unfamiliar  with  the  instrumentality 
which  he  was  required  to  use.* 

Another  element  for  consideration  in  this  connection  is  the  oppor- 
tunity which  the  servant  may  have  had  for  acquainting  himself  with 
the  peril  incident  to  the  situation  which  led  to  his  being  injured.  See 
chapter  xxi.^  post,  and  compare  §§  401—404,  post. 

321.  Unexpected  situations;  negligence  not  predicable  in  regard  to. — 


of  it."  Murphy  v.  City  Coal  Co.  ( 1899 ) 
172  Mass.  324,  52  N.  E.  503. 

Instructions  which  predicate  the  in- 
testate's contributory  negligence  on  his 
doing  certain  acts,  with  which  he  was 
charged  in  a  particular  way,  and  preter- 
mitting all  inquiry  as  to  the  fact  of 
whether  or  not  he  had  knowledge  that 
such  acts  were  negligent,  are  erroneous. 
Louisville  &  N.  R.  Co.  v.  Jones  (1901) 
130  Ala.  456,  30  So.  586. 

It  is  not  error  to  charge  that  though 
the  appliance  was  defective,  and  plaintiff 
knew,  or  by  the  Ude  of  ordinary  care 
could  have  known,  of  the  defect,  yet,  if 
the  danger  was  not  apparent,  and  would 
not  liave  been  apparent  to  him  by  the 
use  of  ordinary  care,  then  he  would  not 
be  guilty  of  negligence  in  trying  to  use 
it,  if  he  otherwise  used  reasonable  care. 
International  £  G.  N.  B.  Co.  v.  Gourley 
(1899)  21  Tex.  Civ.  App.  579,  54  S.  W. 
307. 

In  an  action  for  injuries  caused  by  a 
defective  machine,  it  was  held  to  be  im- 
proper to  instruct  a.  jury  that,  if  they 
found  that  the  servant  was  negligent 
and  that  his  negligence  was  the  direct 
cause  of  his  injury,  then,  even  though 
this  machinery  was  defective,  the  serv- 
ant was  not  entitled  to  recover  if  he 
knew  of  the  defects.  The  position  of  the 
court  was  that,  under  such  an  instruc- 
tion, the  servant's  negligence  would  only 
defeat  recovery  in  case  he  knew  of  the 
defects,  which  is  not  the  law.  Chris- 
tianson  v.  Pioneer  Furniture  Go.  (1896) 
92  Wis.  649,  66  N.  W.  699.  It  would 
seem,  however,  that  such  an  instruction 
might     have    been   more    properly    pro- 


nounced objectionable  on  the  gi'ound 
that  it  did  not  direct  the  attention  of 
the  jury  to  the  necessity  of  proving  that 
the  servant  was  chargeable  with  a  com- 
prehension of  the  dangers  created  by  the 
defects. 

^Ray  V.  Jeffries  (1887)  86  Ky.  367,  5 
S.  W.  867.     See  also  §  134,  note  1,  ante. 

''James  B.  Clow  &  Sons  v.  Boltz 
(1899)  .34  C.  C.  A.  550,  9  Fed.  572;  The 
Lizzie  Frank  (1887)  31  Fed.  477;  Bill 
V.  Southern  P.  Co.  ( 1901 )  23  Utah,  94, 
63  Pac.  814. 

An  employee  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in 
working  next  a  pile  of  lumber  piled 
without  cross  pieces,  by  the  falling  of 
which  he  is  injured,  unless  he  is  suffi- 
ciently acquainted  with  the  piling  of 
lumber  to  know  that  lumber  piled  in 
that  way  is  liable  to  fall.  Pilling  v. 
Narragansett  Mach.  Co.  ( 1896 )  19  R.  I. 
666,  36  Atl.  130.  Whether  an  inexperi- 
enced person  set  to  work  at  a  planer, 
and  injured  while  attempting  to  re- 
move the  shavings  when  the  machine 
was  in  operation,  was  guilty  of  contrib- 
utory negligence,  is  a  question  for  the 
jury.  Bennett  v.  Warren  (1901)  70 
N.  H.  564,  49  Atl.  105.  It  is  prop- 
er to  instruct  that  in  determining 
whether  an  employee  injured  by  put- 
ting his  hand  in  a  linter  to  remove 
motes,  as  he  had  seen  others  do,  was  neg- 
ligent, the  breast  board  of  the  linter 
having  been  caused  to  jump  by  an  ac- 
cumulation of  motes,  of  which  he  was 
unaware,  his  inexperience  may  be  con- 
sidered. Hillshoro  Oil  Co.  v.  White 
(18D9;  Tex.  Civ.  App.)  54  S.  W.  432. 
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Where  the  injury  resulted  solely  from  abnormally  dangerous  con- 
ditions of  an  essentially  temporary  and  sporadic  character,  or  from 
such  conditions  operating  in  combination  with  permanent  defects  in 
the  plant,  the  absence  of  contributory  negligence  may  often  be  re^ 
ferred  to  the  conception  that  the  situation  which  thus  supervened  was 
not  one  which  the  servant  was  required  to  anticipate.-' 

'  "A  person  is  not  culpable  and  an-  in  the  performance  of  his  duty,  preclud- 
swerable  at  law  for  failure  to  avert  or  ing  recovery  for  his  death  from  being 
avoid  peril  that  could  not  have  been  crushed  between  such  post  and  car,  ow- 
foreseen  by  one  in  like  circumstances,  ing  to  the  sudden  and  violent  striking  of 
and  in  the  exercise  of  such  care,  as  other  cars  against  the  standing  car. 
would  be  characteristic  of  a  prudent  Murray  v.  Fitohburg  R.  Co.  (1896)  165 
person  so  situated."  Turner  v.  Golds-  Mass.  448,  43  N.  E.  190.  The  consider- 
ioro  Lumber  Go.  (1896)  119  N.  C.  387,  ations  emphasized  were  that  the  em- 
26  S.  E.  23.  ployee  had  no  reason  to  anticipate  such 

A  car  repairer  is  not,  as  matter  of  an  accident,  that  the  route  taken  was 
law,  guilty  of  contributory  negligence  in  apparently  a  safe  one,  and  tha.t  cars  ap- 
placing  a  plank  a  foot  wide  edgewise  on  proaching  the  stationary  ones  could  not 
his  shoulder  next  to  cars  on  a  side  track  be  seen  on  account  of  a,  curve.  One 
crossed  by  him,  so  as  to  cut  off  his  vi-  working  in  a  shallow  trench  under  the 
sion  and  deaden  his  sense  of  hearing,  tracks  of  a  cable-car  line  in  reliance  up- 
where  he  had  good  reason  to  believe  that  on  the  assurance  of  his  superior  that  no 
such  cars  would  not  be  moved  because  car  will  pass  over  the  place  where  he  is 
of  the  presence  of  a  flag  showing  that  working  is  not,  as  matter  of  law,  guilty 
they  were  being  repaired.  Southern  P.  of  contributory  negligence  in  instinctive- 
Co.  V.  Wellington  ( 1896 ;  Tex.  Civ.  ly  placing  his  hand  on  the  track  under  a 
App.)  36  S.  W.  1114.  In  a  case  where  a  car  in  consequence  of  the  vibration  of 
servant  was  thrown  off  a  car  in  a  work  the  cable  near  his  head,  in  the  absence 
train  by  a  sudden  jerk  resulting  from  of  timely  notice  to  him  of  the  approach 
the  fact  that  a,  car  was  cut  off  behind  of  the  car,  or  of  knowledge  on  his  part 
and  more  steam  put  on,  it  is  not  error  to  that  the  car,  having  stopped,  would  pro- 
allow  him  to  show  that  the  occurrences  ceed  in  its  transit  before  he  could  relax 
which  thus  caused  the  injury  were  un-  his  grasp  and  change  his  position, 
usual.  Jeffrey  v.  Keokuk  &  D.  M.  B.  Floettl  v.  Third  Ave.  B.  Go.  (1896)  10 
Go.  (1881)  56  Iowa,  546,  9  N.  W.  884.  App.  Div.  308,  41  N.  Y.  Supp.  792.  The 
In  a  case  where  defendant's  tracks  at  a  decision  on  the  second  appeal  (1897)  19 
certain  point  in  a  yard  were  frequently  App.  Div.  136,  45  N.  Y.  Supp.  980,  was 
covered  with  smoke,  and  plaintiff's  de-  put  >ipon  a  different  ground.  See  §  360, 
cedent   was  on  a  hand   car  which   pro-    infra. 

ceeded  along  the  main  track  through  A  female  servant  who  puts  her  arm  in- 
the  smoke,  behind  an  incoming  train,  side  a  machine  for  the  purpose  of  clean- 
and  collided  with  a  switch  engine  which  ing  it  is  not,  as  matter  of  law,  guilty 
came  on  to  the  same  track  from  the  op-  of  negligence,  so  as  to  be  unable  to  re- 
posite  direction,  immediately  after  tlie  cover  for  injuries  caused  by  the  macliine 
incoming  train  had  passed,  it  was  held  starting  of  itself,  when  she  had  never 
that  a  charge  which  purported  to  show  known  it  so  to  start,  although  she  did 
all  the  circumstances  which,  if  proved,  know  that  other  machines  equipped  with 
would  prevent  recovery,  was  properly  re-  other  pulleys  and  belts  had  started  in 
fused,  for  the  reason  that  it  made  no  this  manner.  Donahue  v.  Drown 
reference  to  the  unusual  speed  of  the  (1891)  154  Mass.  21,  27  N.  E.  675.  An 
switch  engine  in  coming  out  on  to  the  employee  is  not,  as  matter  of  law,  guilty 
main  track.  Woodward  Iron  Go.  v.  of  negligence  in  proceeding  to  oil  a  ma- 
Eerndon  (1901)  130  Ala.  364,  30  So.  chine,  in  accordance  with  orders  and  in 
370.  the  usual  manner,  while  the  belt  is  off 

An  employee  is  not  guilty  of  contrib-  from  the  machine  for  repairs,  which  will 
utory  negligence,  as  matter  of  law,  in  prevent  his  recovery  for  injuries  from 
attempting  to  pass  between  a  bunting  the  sudden  starting  of  the  machine  by 
post  and  a  standing  car  about  3  feet  dis-  the  putting  on  of  the  belt  by  the  super- 
tant,  upon  which  the  brakes  were  set,   intendent  of  the  factory,  where  he  is  not 
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322.  Incurring  of  known  danger;  negligence  not  necessarily  predi- 
cable  with  regard  to. —  (Compare  §  341,  note  1,  infra.) — The  cases 
to  which  the  principle  discussed  in  the  last  three  sections  is  exclusive- 
ly applicable  are  those  in  which  it  is  assumed  not  only  that  the  dan- 
gers in  question  were  avoidable  if  the  servant  had  acted  prudently 
after  he  had  become  aware  of  them,  but  also  that  they  were  such  as 
no  prudent  man  would  have  encountered.  It  cannot  be  laid  down  as 
a  universal  rule  that  knowledge  of  a  danger  is  conclusive  evidence  of 
negligence  in  failing  to  avoid  it,^  or  that  the  fact  that  the  servant  vol- 


aware  that  such  superintendent  has 
come  with  another  belt  and  has  no  inti- 
mation that  he  is  about  to  put  the  ma- 
chine in  motion,  and,  because  of  his 
stooping  position  and  the  attention  re- 
quired by  his  work,  he  does  not  see  the 
superintendent  come  into  tlie  room,  or 
the  belt  put  on.  Hughlett  v.  Ozark 
Lumler  Go.  (1893)  53  Mo.  App.  87. 
That  a  machine  which  an  employee  is 
repairing  is  set  in  motion  by  power  com- 
municated by  him  to  any  part  thereof 
does  not  prevent  a  recovery  for  an  in- 
jury which  would  not  have  happened 
but  for  the  fact  that  the  power  was  on 
without  his  knowledge,  and  contraiy  to 
his  reasonable  expectation.  Martineau 
V.  National  Blank  Book  Co.  (1896)  166 
Mass.  4,  43  N.  E.  513.  An  employee  en- 
gaged in  driving  piles  is  not,  as  a  mat- 
ter of  law,  guilty  of  negligence  in  plac- 
ing his  hand  on  the  top  of  a  pile,  direct- 
ly in  the  line  of  descent  of  the  driving 
hammer  5  feet  above  his  hand,  while  he 
is  swinging  the  pile  into  position,  as  the 
fall  of  the  hammer  at  such  time  is  not 
to  be  expected.  McPhee  v.  Scully 
(1893)  163  Mass.  216,  39  N.  E.  1007. 
One  who,  as  was  customary,  inclined 
his  head  within  an  elevator  shaft  to  hear 
orders  given  from  another  floor,  and  was 
injured  by  the  fall  of  an  unloaded  dumb- 
waiter, is  not  guilty  of  contributory  neg- 
ligence because  he  did  not  look  for  dan- 
ger where  there  was  no  reason  to  suspect 
it.  Winkelmann  &  B.  Drug  Go.  v.  Colla- 
day  (1898)  88  Md.  78,  40  Atl.  1078. 
An  experienced  machinist  did  not,  as 
matter  of  law,  voluntarily  assume  the 
danger  from  flying  chips  of  steel  from 
his  machine  by  leaving  the  head  of  the 
machine  and  going  to  a  lunch  box  some 
8  or  10  feet  distant,  and  then  turning 
round  and  facing  the  -nachine,  which 
was  working  regularly,  where  this  ma- 
chine only  threw  chips  occasionally,  and 
gave  notice  by  its  irregular  action  wuen 
it  was  about  to  do  so.  Denning  v.  Mid- 
vale  Steel  Go.    (1899)    192  Pa.  182,  43 


Atl.  965.  Whether  an  employee  was 
guilty  of  contributory  negligence  in  not 
anticipating  and  avoiding  injury  is  a 
question  of  fact  for  the  jury  to  deter- 
mine, where  he  was  injured  by  a  sliver 
of  steel  projected  from  the  worn  edges 
of  a  claw-bar  used  in  his  employment, 
when  it  was  struck  a  blow  with  a  ham- 
mer. Booth  V.  Kansas  Gity  &  I.  Air 
Line  (1898)  76  Mo.  App.  516.  The 
foreman  in  a  dimly  lighted  kiln  room, 
whose  duty  requires  him  to  keep  the 
shafting  clean  and  oiled,  is  not,  as  mat- 
ter of  law,  guilty  of  contributory  negli- 
gence in  getting  so  close  to  an.  unguard- 
ed shafting  that  his  clothing  is  blown  in- 
to it  by  a  araft  of  wind,  while  he  is  at- 
tempting to  discover  by  means  of  his 
hearing  the  exact  location  of  a  squeak- 
ing noise  in  the  shafting.  Knuth  v. 
Geo.  A.  Weiss  Malting  d  Elevator  Go. 
(1897)  72  111.  App.  389.  Where  a  car- 
penter in  leaving  the  building  where  he 
is  working,  by  a  dark  passageway,  be- 
comes confused  as  to  his  whereabouts 
and  falls  through  an  opening  in  the 
floor,  testimony  going  to  prove  that  it  is 
not  the  custom  of  builders  to  light  up 
such  openings  in  a  building  which  is  un- 
der construction  is  competent,  in  connec- 
tion with  testimony  as  to  the  carpenter's 
experience  in  such  work,  since  it  tends 
to  show  what  he  had  reason  to  e.fpeet, 
and  therefore  whether  he  was  in  the  ex- 
ercise of  due  care.  Murphy  v.  Greeley 
(1888)    146  Mass.  196,  15  N.  E.  654. 

A  plea  is  sufl5cient  as  an  allegation  of 
contributory  negligence,  where  it  states 
that  the  plaintiff  went  under  a  car  at 
nighttime  to  repair  it,  without  putting 
out  a  signal  flag  or  notifying  anyone, 
when  he  knew,  or  ought  to  have  known, 
that  cars  would  "probably"  be  switched 
at  any  moment  on  to  the  side  track 
where  the  ear  was  standing.  Alabama 
G.  S.  R.  Go.  V.  Roach  (1895)  110  Ala, 
266,  20  So.  132.  See  also  §  355,  infra. 
'  Goombs  v.  New  Bedford  Cordage  Go. 
(1869)   102  Mass.  572,  3  Am.  Rep.  506. 
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imtarily  took  some  risk  is  conclusive  evidence,  under  all  circumstan- 
ces, that  he  was  not  using  due  care.^ 

His  knowledge  of  the  abnormal  conditions  is  only  one  of  the  proba- 
tive facts  from  which  the  ultimate  fact  of  negligence  must  be  deter- 
mined.^ That  he  exposed  himself  to  dangers  which  he  could  have 
avoided  imports  negligence  only  where  they  were  so  great  or  so  im- 
minent that  a  man  of  ordinary  prudence  would  have  refused  to  en- 
counter them  in  the  performance  of  his  duty.*  But  if  a  serv- 
ant is  advised  of  a  particular  danger,  and  of  the  proper  pre- 
cautions to  avoid  it,  it  is  no  excuse  for  a  negligent  exposure  of  him- 
self to  this  danger,  or  for  a  negligent  omission  of  such  precautions. 


A  special  finding  to  the  eiTect  that  the 
plaintiff,  by  the  exercise  of  ordinary 
prudence,  could  have  known  that  it  was 
dangerous  to  do  work  in  a  certain  way  is 
not  necessarily  inconsistent  with  a  gen- 
eral verdict  against  the  defendant. 
Barnes  v.  Remharz  (1894)  150  111.  192, 
.37  N.  E.  239. 

-  In  Lawless  v.  Connecticut  River  R. 
Co.  (1883)  136  Mass.  1,  a  case  in  which 
a  brakeman  was  injui'ed  by  the  overlap- 
ping of  drawheads,  it  was  held  that  the 
following  instruction  was  properly  modi- 
fied by  the  insertion  of  the  clause  in 
brackets:  "If  the  plaintiff  knew  that 
the  drawbars  were  of  unequal  height, 
and  that  there  was  danger  of  their  pass- 
ing each  other  [and  laiew  the  proliahil- 
ity  and  extent  of  the  danger  therehyl, 
and  rode  upon  the  platform  of  the  en- 
gine when  about  to  make  the  coupling, 
Ihen  he  was  not  in  the  exercise  oi  due 
care.  The  court  said:  "The  plaintiff 
was  engaged  in  performing  the  duty  re- 
quired of  him,  and  it  was  necessary  that 
the  cars  should  be  moved  quickly  to 
make  way  for  an  expected  train.  If  the 
plaintiff  had  the  linowledge  supposed  in 
the  requests  for  instructions,  the  ques- 
tion of  his  due  care  depended  to  some 
extent  upon  the  view  the  jury  might 
take  of  his  necessity  for  immediate  ac- 
tion, the  distance  the  hunters  would 
have  to  pass  each  other  before  the  car 
and  engine  would  come  so  near  together 
as  to  injure  him,  the  speed  at  which  the 
engine  was  moving,  the  knowledge  he 
had  that  the  engineer  knew  the  danger, 
the  confidence  he  was  entitled  to  have 
that  the  engineer  would  so  manage  the 
engine  as  not  to  injure  him,  the  reliance 
he  was  reasonably  entitled  to  place  upon 
liis  ability  to  make  the  connection  so  as 
to  prevent  the  hunters  passing,  and 
probably  other  circumstances." 


It  is  not  necessarily  negligence  on  the 
part  of  a  servant  to  attempt,  in  compli- 
ance with  a  request,  to  repair  a  machine 
which  is  out  of  order.  Martineau  v. 
'National  Blank  Book  Co.  (1896)  166 
Mass.  4,  43  N.  E.  513. 

An  employee  is  not  chargeable  with 
negligence  in  respect  to  working  in  a 
dangerous  place,  merely  because  he 
works  under  a  running  belt,  if  there  is 
nothing  more  to  indicate  that  it  is  not  a 
proper  place.  Kaiser  v.  Flaccus 
(1890)   138  Pa.  332,  22  Atl.  88. 

The  fact  tnat  a  servant  knows  there 
is  some  danger  in  passing  over  stairs 
slippery  with  ice  does  not,  as  a  matter 
of  law,  show  that  he  is  negligent  in  at- 
tempting to  make  the  passage.  To  war- 
rant the  court  in  pronouncing  him  to  be 
negligent,  it  must  appear  that  he  knew 
that  the  stairs  were  so  slippery  that  it 
would  be  careless  to  try  to  use  them. 
Uahoney  v.  Dore  (1892)  155  Mass.  513, 
30  N.  E.  366.  See  also  §  341,  note  17, 
infra. 

'  Sanborn  v.  Madera  Flume  &  Trading 
Co.  (1886)  70  Cal.  261,  11  Pac.  710. 
"Knowledge  of  a  danger  possessed  by  a 
given  person  whose  conduct  comes  into 
question  forms  a  very  importa-nt  element 
to  consider  in  ascertaining  whether  his 
action  in  its  presence  was  careful,  or  the 
reverse,  but  it  is  not  always  conclusive 
of  that  issue.  The  complete  facts  of 
each  case  must  be  noted  to  determine 
what  weight  and  significance  such 
knowledge  should  have."  Alcorn  v. 
Chicago  &  A.  R.  Co.  (1891)  108  Mo.  81, 
18  S.  W.  188. 

*  Louisville,  N.  A.  &  C.  B.  Co.  v. 
Hohbs  (1891)  3  Ind.  App.  445,  29  N.  E. 
934. 
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that  he  did  not  realize  the  full  magnitude  of  the  injury  which  would 
result  therefrom.^ 

323.  Servant's  negligence  not  a  bar  to  his  action  unless  it  was  an 
efficient  cause  of  his  injury.— (See  also  chapter  xi.ii.,  post.) — In  one 
case  it  was  said  that  a  "servant  takes  the  chances  of  his  own  negli- 
gence."^ In  another  it  was  laid  down  that  a  servant  assumes  the  risk 
of  his  own  negligence.^  In  others  the  availability  of  the  de- 
fense of  contributory  negligence  has  been  referred  to  the  theory 
of  an  implied  undertaking  on  the  servant's  part  to  exercise  rea- 
sonable care  to  avoid  injury.*  But  it  seems  to  be  unneces- 
sary, if  not  logically  erroneous,  to  introduce  in  this  connec- 
tion, the  notion  of  a  duty  resting  upon  a  contract.*  It  is 
submitted  that  there  is  no  adequate  reason  for  taking  the  po- 
sition tliat  the  defense  of  contributory  negligence,  when  viewed  as  a 
bar  to  an  action  by  a  servant  against  his  employer,  is  based  upon  a 
conception  different  from  that  to  which  it  is  always  referred  when  the 
action  is  brought  by  or  on  behalf  of  a  party  between  whom  and  the  de- 
fendant there  were  no  contractual  relations  at  the  time  the  accident 
occurred, — the  conception,  namely,  that  no  one  is  entitled  to  recover 
an  indemnity  for  an  injury  of  which  his  own  want  of  care  was,  either 
wholly  or  partially,  the  efficient  cause.®  This  incapacity  may  be 
treated  as  being  deducible  from  one  or  other  of  two  possible  theories 
of  the  juristic  situation. 

On  the  one  hand  the  servant's  negligence  may  be  regarded  as  an 
efficient  cause,  in  such  a  sense  that  the  injury  would  have  been  avoid- 
ed if  he  had  not  been  negligent.  This  point  of  view  is  apparent  in 
those  numerous  cases  in  which  the  servant  has  been  declared  or  denied 
to  have  been  guilty  of  contributory  negligence,  according  as  he  could 

°  Truntle  v.   'North   Star  Woolen-Mill        "The  plaintiff  in  an  action  for  negli- 

Co.   (1894)   57  Minn.  52,  58  N.  W.  832.  gence  cannot  succeed  if  it  is  found  by 

^  Stringham  v.  Hilton   (1888)    111  N.  the  jury  that  he  has  himself  been  guilty 

Y.  188,  smJ>  nom.  Stringham  v.  Stewart,  of  any  negligence  or  want  of  ordinary 

1  L.  R.  A.  483,  18  N.  E.  870.  care  which  contributed  to  cause  the  acei- 

'  Malcolm  v.  Fuller  (1890)   152  Mass.  dent."     Radley  v.  London  &  N.   W.  R. 

leo,  25  N.  E.  83.  Go.  (1876)  L.  R.  1  App.  Cas.  754,  46  L. 

'Lake  Shore  &  M.  S.  B.  Co.  v.  MoCor-  J.  Exch.  N.  S.  573,  35  L.  T.  N.  S.  637,  25 

mick    (1881)    74  Ind.   440;   Pittsburgh,  Week.  Rep.  147,  per  Lord  Penzance. 
C.  <&  St.  L.  k.  Co.  V.  Adams  (188G)   105        "Contributory  negligence  in  a  plain- 

Ind.  152,  5  N.  E.  187.  tiff  only  means  that  he  himself  has  con- 

*  The  doctrine  propounded  in  the  cases  tributed  to  the  accident  in  such  a.  sense 
just  cited  may  possibly  be  regarded  as  as  to  render  the  defendant's  breach  of 
an  outcome  of  the  curious  laxity  with  duty  no  longer  its  proximate  cause." 
which  the  defenses  of  assumption  of  Bowen,  L.  J.,  in  Thomas  v.  Quarter- 
risks  and  contributory  negligence  have  maine  ( 1887 )  L.  R.  18  Q.  B.  Div.  685, 
sometimes  been  treated  by  the  courts.  694,  56  L.  J.  Q.  B.  N.  S.  340,  57  L.  T.  N. 
See  chapter  xvill.,  subtitle  B,  ante.  S.  537,  35  Week.  Rep.  555,  51  J.  P.  516. 

°See  1   Beven,  Neg.  pp.   168  et  seq.; 
Shearm.  &  Redf.  Neg.  §  63. 
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or  could  not  ha.ve  prevented  the  accident  by  the  exercise  of  proper 
care.® 

On  the  other  hand  the  inability  of  a  servant  to  recover  for  an  in- 
jury to  which  his  own  negligence  contributed  may  be  put  upon  the 
ground  that,  under  such  circumstances,  the  injury  was  the  result  part- 
ly of  the  negligence  of  the  master  and  partly  of  the  negligence  of  the 
sei-vant,  the  consequence  being,  that,  as  they  have  each  been  in  fault, 
neither  is  entitled  to  recover  damages  from  the  other.'' 

Evidence  as  to  the  servant's  negligence,  which  could  have  no  bear- 
ing on  the  case  if  the  injury  was  caused  as  alleged,  is  immaterial  on 
the  question  of  contributory  negligence.* 

The  question  whether  the  plaintiff's  negligence   was   an   efficient 


"  See,  for  example,  Washington  £  G. 
R.  Go.  V.  McDade  (1890)  135  U.  S.  554, 
34  L.  ed.  235,  10  Sup.  Ct.  Rep.  1044; 
Smith  V.  Inuin  (1889)  ffl  N.  J.  L.  507, 
IS  Atl.  852;  Michael  v.  Stanley  (1892) 
75  Md.  464,  23  Atl.  1094;  Louisville  & 
N.  R.  Co.  V.  Fox  (1897)  20  Ky.  L.  Rep. 
81,  42  S.  W.  922. 

Contributory  negligence  on  the  part  of 
an  employee  injured  through  the  em- 
ployer's negligence  is  the  want  of  ordi- 
nary care  and  prudence,  without  which 
the  injury  would  not  have  occurred. 
Bomar  v.  Louisiana,  N.  &  8.  R.  Go. 
(1890)  42  La.  Ann.  983,  1206,  8  So. 
478,  9  So.  244.  Under  the  English 
employers'  liability  act  of  1880,  and 
the  American  and  colonial  statutes 
modeled  upon  it,  in  which  a  servant 
is  declared  to  be  entitled  to  re- 
cover for  an  injury  "caused"  by  a 
defective  condition  of  the  plant  (see 
chapter  xxxvii.,  post),  it  is  clear 
that  the  situation  thus  indicated  does 
not  exist  where  the  immediate  cause  of 
the  accident  was  the  servant's  own  neg- 
ligence. See  Martin  v.  Gonnah's  Quay 
Alkali  Co.  (1885)  33  Week.  Rep._  216, 
where  this  specific  ground  was  assigned 
for  denying  recovery  in  a  case  where  the 
plaintiff  signaled  for  the  starting  of  a 
locomotive  before  a  brake,  known  to 
him  to  be  defective,  had  been  prepared 
for  use  by  a  temporary  device. 

'  "In  an  action  for  injuries  arising 
from  negligence  it  always  was  a  defense 
that  the  plaintiff  had  failed  to  show 
that,  as  between  him  and  the  defendant, 
the  injury  had  happened  solely  by  the 
defendant's  negligence.  If  the  plaintiff, 
by  some  negligence  on  his  part,  directly 


contributed  to  the  injury,  it  was  caused 
by  the  joint  negligence  of  both,  and  no 
longer  solely  by  the  negligence  of  the 
defendant."  Lord  Esher  in  Thomas  v. 
Quartermaine  (1887)  L.  R.  18  Q.  B. 
Div.  685,  688,  56  L.  J.  Q.  B.  N.  S.  340, 
57  L.  T.  N.  S.  537,  35  Week.  Rep.  555, 
51  J.  P.  516. 

"To  warrant  a  recovery,  it  must  ap- 
pear that  the  injury  was  caused  by  the 
want  of  ordinary  care  on  part  of  the  em- 
ployer; and  the  injury  is  not  so  caused 
when  it  is  caused  by  the  want  of  ordi- 
nary care  on  part  of  the  employer,  com- 
bined with  want  of  ordinary  care  on 
part  of  the  employee.  If  it  took  the 
want  of  ordinary  care  of  both  the  em- 
ployer and  employee  to  produce  the  in- 
jury, both  are  at  fault,  and  there  can 
be  no  recovery  by  either.  Where  both 
parties  are  negligent,  and  the  injury  is 
caused  by  such  combined  negligence, 
there  can  be  no  recovery  by  either  par- 
ty." Pittsburgh  &  W.  Goal  Go.  v.  Es- 
tievenard  (1895)  53  Ohio  St.  43,  40  N. 
E.  725. 

"A  defense  of  contributory  negligence 
is  only  an  amplified  form  of  denial  that 
the  injury  was  caused  by  the  negligence 
of  the  defendant."  M'Evoy  v.  Water- 
ford  8.  S.  Go.  (1886)  Ir.  L.  R.  18  C.  L. 
159,  165. 

To  entitle  a  servant  to  recover,  he 
must  show  that  the  master  was  wholly 
in  fault.  Sunney  v.  Eolt  (1883)  15 
Fed.  880  (charge  to  jury). 

*  Consolidated  Goal  Co.  v.  Bokam,p 
(1898)  181  111.  9,  54  N.  E.  567,  Affirm- 
ing  (1897)    75  in.  App.  605. 
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cause  of  his  injury  is  for  the  jury  when  the  facts  are  in  dispute,  or 
more  than  one  conclusion  may  reasonably  be  drawn  from  those  facts.® 

Otherwise,  this  question  is  for  the  court.  See  cases  cited  under 
next  section. 

The  instructions  in  any  case  in  which  the  defense  of  contributory 
negligence  is  relied  upon  should  be  couched  in  phraseology  which  will 
make  it  clear  to  the  jury  that,  on  the.  one  hand,  the  servant  cannot 
maintain  the  action  if  his  negligence  was  an  efficient  cause  of  his  in- 
jury, and  that,  on  the  other  hand,  his  negligence  will  not  debar  him 
from  recovery,  unless  it  was  an  efficient  cause  of  his  injury.^" 

An  independent  act  of  negligence  on  the  servant's  part,  subsequent 


»  Lake  Shore  £  M.  8.  R.  Go.  v.  Parker 
(1890)   131  111.  557,  23  N.  E.  237. 

It  is  for  the  jury  to  say  whether  there 
is  a  causal  connection  between  the 
breach  of  a  rule  which  required  that  em- 
ployees who  entered  the  blow-pit  of  a 
pulpmill  for  the  purpose  of  washing  the 
pulp  should  shovel  the  pulp  off  the 
plank  walk  on  which  they  stood  while 
doing  the  washing,  and  an  injury  which 
one  of  such  employees  received  through 
being  forced  off  the  walk  into  the  pulp 
by  a  jet  of  steam  from  the  blow  pipe, 
which  would  have  been  cut  off  by  the 
time  he  came  opposite  the  pipe  if  he  had 
proceeded  in  tne  first  place  to  shovel 
off  the  pulp.  Fickett  v.  Lisbon  Falls 
Fibre  Co.  (1898)  91  Me.  268,  39  Atl. 
996. 

In  Lake  Erie  d  W.  R.  Co.  v.  Craig 
(1896)  19  C.  C.  A.  631,  37  U.  S. 
App.  654,  73  Fed.  642,  where  a  brake- 
man  who  had,  in  violation  of  a 
rule,  attempted  to  couple  cars  while 
in  motion,  caught  his  foot  in  an  un- 
blocked frog,  and  was  run  over,  the 
court  said  that  the  question  presented 
was  whether  the  intervention  of  the  un- 
blocked frog  was,  as  distinguished  from 
the  original  negligence  of  Craig  in  go- 
ing between  the  moving  cars,  so  new 
and  independent  a  cause  of  the  injury 
that  it  was  the  sole  proximate  cause; 
and  proceeded  thus:  "Much  reliance 
was  placed  by  the  defendant  in  error  on 
the  case  of  Smithwick  v.  Hall  &  V.  Co. 
(1890)  59  Conn.  261,  12  L.  R.  A.  279,  21 
Atl.  924  (see  §  324,  note  2,  infra).  In 
that  case  a  workman  had  been  warned 
not  to  go  to  the  end  of  an  unfenced  plat- 
form, because  of  the  danger  of  slipping 
on  the  ice  which  was  there,  and  falling 
off  to  the  ground  below.  He  went  there, 
nevertheless,  and  while  there  the  w.ill  of 
an  adjacent  building  fell  on  him  and  he 
was  injured.     The  supreme  court  of  er- 


rors of  Connecticut  held  that  his  negli- 
gence in  not  heeding  the  warning  was 
not  contributory  to  the  injury  which 
happened  to  him.  The  case  is  easily 
distinguished  .from  the  one  at  bar. 
There  the  injury  which  happened  pro- 
ceeded from  a  manifestly  different  (.ause 
ficf.ai  that  which  the  plaintiff  had  been 
warned  against,  and,  while  he  might 
have  assumed  the  risk  from  the  one,  he 
did  not  assume  the  risk  from  the  other. 
Here,  if  the  jury  were  to  find  that  the 
accident,  as  it  happened,  by  the  catching 
of  the  foot  in  the  frog,  was  entirely  dif- 
ferent in  its  character  from  that  which 
the  plaintiff  might  have  expected  by 
falling  over  any  obstruction,  or  by  slip- 
ping, they  would  be  at  liberty  to  do  so, 
and  to  find  that  his  negligence  in  going 
between  two  rapidly  moving  cars  was  not 
a  proximate  cause  of  the  accident.  All 
that  we  hold  is  that  the  jury  might  rea- 
sonably have  found,  from  the  evidence 
in  this  case,  that  the  danger  from  the 
fiog  was  not  substantially  different 
fiom  the  dangers  which  he  had  reason 
to  anticipate,  and,  therefore,  that  his 
negligence  did  contribute  to  the  acci- 
dent, as  a  proximate  cause.  Hence  ttie 
question  of  proximate  cause  should  have 
been  submitted  to  the  jury." 

"  It  is  proper  to  give  an  instruction 
to  the  effect  that  contributory  negli- 
gence by  an  employee  precludes  recovery 
for  personal  injury  resulting  in  part 
from  the  employer's  neglect  of  his  duty 
to  use  ordinary  care  to  provide  suitable 
and  safe  machinery.  Mulligan  v.  Mon- 
tana Union  R.  Co.  (1897)  19  Mont.  135, 
47  Pac.  795.  A  charge  that,  if  the 
plaintiff,  in  doing  the  act  which  he  was 
engaged  in  when  the  accident  occurred, 
was  negligent,  and  if,  but  for  such  neg- 
ligence, he  would  not  have  been  injured, 
lie  cannot  recover, — is  not  objectionable 
as   tending   to   confuse   or   mislead   th? 
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in  point  of  time  to  the  accident,  and  not  committed  in  the  discharge  of 
his  duties,  is  not  regarded  as  a  circumstance  which  interrupts  the 
chain  of  causation  between  the  employer's  negligence  and  the  final  re- 
sults of  that  negligence.^^ 

The  mere  fact  that,  if  the  servant  had  not  done  a  certain  act,  he 
would  not  have  teen  injured,  is,  of  course,  not  a  bar  to  his  mainte- 


jury.  Texas  &  P.  R.  Co.  v.  McCoy 
(1897)  17  Tex.  Civ.  App.  494,  44  S.  W. 
25. 

An  instruction  to  the  efifeet  that  if  a 
railroad  employee  is  injured  solely  on 
account  of  negligence  in  disregarding 
the  rules  of  the  company,  he  cannot  re- 
cover, is  erroneous,  because  it  is  calcu- 
lated to  mislead  the  jury  into  the  error 
of  finding  in  his  favor  in  case  his  negli- 
gence only  contributed  to  the  injury. 
Deeds  v.  Chicago,  R.  I.  &  P.  R'.  Co. 
(1886)   69  Iowa,  164,  28  N.  W.  488. 

It  is  error  to  give  a  charge  ignoring 
the  effects  of  the  plaintifT's  contributory 
negligence,  where  evidence  is  offered 
which  tends  to  sustain  the  defense. 
Meredith  v.  Cranberry  Coal  &  I.  Co. 
(1888)  99  N.  C.  576,  5  S.  E.  659;  Louis- 
oiUe  &  ISf.  R.  Co.  v.  Robinson  (1868)  4 
Bush,  507. 

An  instruction  which  tells  the  jury 
without  qualification  that  the  servant 
cannot  recover  if  he  failed  to  use  ordi- 
nary care  is  erroneous.  They  should 
be  told  that  his  action  is  barred,  and 
then  only  when  his  negligence  was  the 
proximate  cause  of  the  injury,  f^mith 
V.  Irwin  (1889)  51  N.  J.  L.  507,  13  Atl. 
852 ;  Farley  v.  Charleston  Basket  £  Ve- 
neer Co.  (1897)  51  S.  C.  222,  28  S.  E. 
193,  Rehearing  Denied  in  (1897)  51  S. 
C.  244,  28  S.  E.  401 ;  "Savannah,  F.  &  W. 
R.  Co.  v.  Barber  (1883)  71  Ga.  644; 
Yovngblood  v.  South  Carolina  &  G.  R. 
Co.  (1900)  60  8.  C.  9,  38  S.  E.  232; 
hovarimore  v.  Palmer  Mfg.  Co.  (1900) 
60  S.  C.  153,  38  S.  E.  430;  Bonner  v. 
Moore  (1893)  3  Tex.  Civ.  App.  342,  22 
S.  W.  272;  Oulf,  C.  &  8.  F.  R.  Co.  v. 
John  (1895)  9  Tex.  Civ.  App.  342,  29 
S.  W.  558;  Houston  &  T.  C.  R.  Co.  v. 
Kelley  (1896)  13  Tex.  Civ.  App.  1,  34 
S.  W.  809,  Rehearing  Denied  in  (1896) 
13  Tex.  Civ.  App.  25,  46  S.  W.  863. 

An  instruction  that  negligence  on  the 
part  of  an  employee  contributing  to  his 
death  will  not  prevent  a  recovery 
against  the  employer  for  his  negligence, 
where  death  would  have  occurred  if 
there  had  been  no  negligence  on  the 
part  of  the  former,  is  correct.    Kuhn  V. 


Delaware,  L.  &  TT.  R.  Co.  (1895)  92 
Plun,  74,  36  N.  Y.  Supp.  339. 

A  charge  given  that,  if  plaintiff's  con- 
duct was  the  "efficient  cause"  of  the  ac- 
cident, he  could  not  recover,  is  not  sub- 
stantially different  from  a  requested 
charge  that  he  could  not  recover,  if  it 
"contributed  directly  and  proximately" 
thereto.  Houston  &  T.  C.  R.  Co.  v.  Hig- 
gins  (1900)  22  Tex.  Civ.  App.  430,  55 
S.  W.  744. 

In  a  case  where  an  employee  in  a 
mine  was  injured  through  the  collision 
of  some  cars  which  he  was  operating, 
with  some  rocks  which  had  fallen  from 
the  roof  of  a  tunnel,  and  the  only  negli- 
gence alleged  on  his  part  to  which  the 
instruction  could  apply  was  that  he 
tried  to  operate  too  long  a  train  of  cars, 
it  is  proper  to  refuse  to  charge  the  jury 
that,  if  they  believed  from  the  evidence 
that  plaintiff  did  any  careless  or  negli- 
gent act  which  materially  contributed  to 
his  injury,  he  cannot  recover.  Consoli- 
dated Coal  Co.  V.  Bolcamp  (1899)  181 
111.  9,  54  N.  E.  567,  Affirming  (1897)  75 
111.  App.  605. 

In  Texas  an  instruction  to  the  effect 
that,  if  the  plaintiff  was  running  his  en- 
gine at  a  forbidden  rate  of  speed  when  it 
was  derailed  and  injured  him,  he  cannot 
recover,  has  been  declared  erroneous 
both  on  the  ground  that  the  trial  judge 
cannot,  in  that  state,  declare  that  any 
act  or  omission  constitutes  negligence, 
and  on  the  ground  that  it  allows  the 
jury  to  find  for  the  plaintiff  irrespective 
of  whether  the  excessive  speed  was  the 
cause  of  the  injury.  Gulf,  C.  &  8.  F.  R. 
Co.  V.  John  (1895)  9  Tex.  Civ.  App.  342, 
29  S.  W.  558. 

"^  The  fact  that  a  servant,  in  an  ac- 
tion against  the  master  for  personal  in- 
juries, disobeyed  the  instruction  of  his 
physician  in  taking  improper  exercise, 
thereby  contributing  to  his  diseased  con- 
dition, will  not  prevent  a  recovery  of 
damages  for  the  original  injury,  but  is 
merely  a  ground  for  reducing  the 
amount  of  damages.  Standard  Oil  Co. 
V.  Bowker  (1895)  141  Ind.  12,  40  N.  E. 
128, 
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nance  of  an  action  if  tliat  act  was  not  a  culpable  one,  considering  the 
circumstances.-'  ^ 

324.  Illustrative  cases  turning  upon  proximity  of  cause. —  Under 
one  or  other  of  the  aspects  mentioned  in  the  last  section  the  negligence 
of  the  injured  servant  has  been  declared  or  denied  to  be  a  bar  to  his 
action,  on  the  explicit  ground  that  it  was  or  was  not  the  proximate 
cause  of  the  injury,  in  various  cases  presenting  circumstances  which 
bring  them  under  one  or  other  of  the  categories  of  culpable  conduct 
enumerated  in  the  next  subtitle.  The  same  principle  is,  of  course, 
impliedly  recognized  in  all  the  other  decisions  cited  in  this  chapter. 

In  a  portion  of  the  cases  the  servant's  negligence,  which  is  affirmed 
or  denied  to  have  been  the  efficient  cause,  consisted  merely  in  a  breach 
of  his  genera]  duty  to  conduct  himself  as  a  prudent  person  would  have 
done  under  the  circumstances.-'     In  other  cases  the  servant  is  charge- 


"A  delay  of  a  brakeman,  to  put  on 
his  overcoat  and  gloves, — rendered  neces- 
sary by  the  -weather, — after  being  ordered 
to  the  top  of  the  cars  by  the  conductor, 
is  not  negligence  contributory  to  inju- 
ries received  while  climbing  a  ladder  at 
the  side  of  the  car,  from  a  rock  project- 
ing too  near  the  track,  although  by  in- 
stant obedience  he  might  have  reached 
the  roof  before  the  car  passed  the  ob- 
struction. Georgia  P.  B.  Go.  v.  Davis 
(1891)  92  Ala.  300,  9  So.  252. 

'  (a)  Recovery  denied. — An  experi- 
enced section  hand  -who,  knowing  the 
danger,  releases  his  hold  on  the  handle 
of  a  hand  car  upon  which  he  is  riding, 
■which  he  knows  to  be  necessary  to  sup- 
port his  equilibrium,  and  steps  upon  the 
track  in  front  of  a  moving  car,  and  there 
stands  still  or  -walks  toward  it, — is 
guilty  of  such  negligence  as  will  pre- 
clude his  recovery,  notwithstanding  neg- 
ligence on  ine  part  of  the  railroad  com- 
pany in  supplying  defective  cars.  Ghi- 
cago  &  N.  W.  R.  Go.  v.  Davis  (1892)  3 
C.  C.  A.  429,  10  U.  S.  App.  422,  53  Fed. 
61. 

A  brakeman  who  stands  with  his  left 
arm  against  a  stationary  car  waiting 
for  a  moving  oar  to  come,  and  while  feel- 
ing for  the  coupling-pin  has  his  arm 
caught  between  the  deadwoods,  assumes 
the  risk,  and  cannot  recover  because  the 
track  was  not  ballasted,  although  this 
made  it  more  difficult  to  reach  the  pin 
and  drawbar,  Mueller  v.  Lake  Shore  & 
M.  8.  R.  Go.  (1895)  105  Mich.  487,  63 
N.  W.  416.  A  railroad  company  Is  not 
liable  for  the  death  of  a  brakeman  be- 
cause of  its  failure  to  provide  whipping 
straps  for  the  purpose  of  giving  warning 


of  the  approach  to  a  bridge,  where  there 
is  sufficient  room  for  a  man  standing 
erect  at  the  center  of  the  car  where  a 
brakeman's  duties  require  him  to  be, 
and  such  brakeman  was  familiar  with 
the  condition  of  the  bridge,  and  was 
killed  while  sitting  on  the  side  of  the 
ear  with  his  feet  hanging  over  the  edge 
in  a  position  where  such  straps  would 
be  of  no  service.  Schlaff  v.  Louisville  & 
N.  U.  Go.  (1893)  100  Ala.  377,  14  So. 
105.  A  railroad  employee  who,  while  off 
duty,  goes  from  the  coach  to  tbe  engine, 
where  neither  necessity  nor  duty  calls 
him,  and,  in  negligently  attempting  to 
return  to  the  coach  while  the  train  is  in 
rapid  motion  on  a  sharp  curve,  falls  be- 
tween the  engine  and  coach  and  is  in- 
jured, cannot  recover  against  the  com- 
pany, even  though  the  engineer  was  also 
negligent  or  although  the  fall  was 
caused  by  a  defective  air  brake.  Mo- 
Daniel  V.  Highland  Ave.  &  Belt  B.  Go. 
(1889)  90  Ala.  64,  8  So.  41.  A  miner 
cannot  recover  for  a  personal  injury  due 
to  the  falling  of  a  portion  of  the  roof  of 
a  mine  where  he  was  working,  when  the 
proximate  cause  was  his  omission  to 
perform  his  duty,  after  a  blast,  of  exam- 
ining the  roof  and  placing  necessary 
props  to  support  it,  notwithstanding  the 
mining  boss  employed  did  not  have  the 
certificate  required  by  the  Pennsylvania 
mining  act  of  1885,  and  a  stretcher  was 
not  kept  at  the  mine  as  required  by  the 
act.  Ghristner  v.  Cum'berland  &  E.  L. 
Coal  Go.  (1892)  146  Pa.  67,  23  Atl.  221. 
Contributory  negligence  on  the  part  of 
the  servant  is  a  bar  to  his  recovery  for 
injuries  which  would  not  have  been  sus- 
tained but  for  the  concurring  negligence 
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of  an  incompetent  fellow  servant,  with 
which,  in  the  absence  of  such  contribu- 
tory negligence,  the  master  would  have 
been  chargeaoie.     Cra-ig  v.  Chicago  d  A. 
R.  Co.  <1893)  54  Mo.  App.  523.     Neglect 
of  an  employee  engagea  in  drilling  holes 
for  blasting,  to  make  an  examination  to 
ascertain  whether  a  blast  had  exploded 
in  a  hole  which  he  was  directed  to  clean 
out,  is  the  proximate  cause  of  his  injury 
by  the  explosion  of  such  blast  while  he 
is  holding  the  drill  in  cleaning  the  hole, 
■which    will     prevent     his    recovery,    al- 
though the  foreman  directing  the  work 
was  also  negligent  in  making  examina- 
tion.    8ecoton  v.  Turner    (1892)    89  Va. 
.341,  15  S.  E.  862.     A  master  is  not  lia- 
ble   for   injuries   to    an   employee    who, 
while  negligently  attempting  to  shift  a 
belt  upon  a  running  shaft  by  hand,  in- 
stead   of   using    the    belt    shifter,    was 
caused  by  the  motion  of  the  belt  to  step 
upon  the  outer  edge  of  a  platform  whicli 
tipped  under  his  weight  and  precipitated 
him    to   the    floor   below,    although    the 
master  was  responsible  for  the  condition 
of   the    platform.     Fleming   v.    Busicell 
(1899)  39  App.  Div.  196,  57  N.  Y.  Supp. 
230.     A  servant  who,  after  being  warned 
against   doing   so,   handles   a  telegraph 
wire  negligently  left  hanging  down  over 
an    electric    light  wire,  cannot    recover. 
Henning     v.     Western     U.     Tcleq.     Co. 
(1890)    41    Fed.    864.     An   employer   is 
not  liable  to  an  employee  who  has  been 
engaged  for  eight  or  nine  weeks  in  push- 
ing a  coal  car  into  an  elevator  car  which 
is  not  provided  with  automatic  gates,  .is 
required  by  statute,  running  the  elevator 
to  tlie  roof,  and  pushing  the  coal  car  out 
to  a  chute,  and  dumping  it  and  return- 
ing, for  an  injury  which  happens  by  rea- 
son of  the  elevator's  descending  without 
fault  of  the  employer,  and  the  employ- 
ee's  pushing  the  coal  car  into  the  ele- 
vator well  and  falling  with  it.     Keenan 
v.     Edison     Electric     Illuminating     Co. 
(1893)    159    Mass.    379,    34    N.  E.  306. 
(The     court    remarked    that,    although 
very  possibly  a  guard  would  have  pre- 
vented the  injury,  the  servant's  conduct 
was   nearer   to   the   event.)      The   negli- 
gence of  a  brakeman  in  riding  on   the 
brake    beam    of    an    engine    at    a    place 
where  lie  could  not  alight  except  upon 
an  open  trestle  and  out  of  sight  of  the 
engineer  or  fireman,  and  kno\vn  by  him 
to  be  dangerous,  when  a  safe  place  was 
provided  in  the  cab  of  the  engine,  is  the 
proximate  cause  of  his  death  caused  by 
contact  with  a,  gate  left  unfastened  so 
as  to  swing  across  the  track.     Benage  v. 
Lake  Shore  &  M.  S.  R.  Go.    (1894)    102 
Vol  I.  M.  &  S..— 51. 


Mich.  72,  60  N.  W.  286,  Affirmed  on  Re- 
hearing in  (1894)  102  Mich.  79,  62  N. 
W.  1029.  Negligence  of  a  brakeman 
who  has  general  charge  of  switching 
cars,  in  leaving  cars  on  a  switch  at  a 
place  with  which  he  is  tamiliar,  so  near 
to  cars  that  pass  on  the  main  track  that 
he  is  afterwards  crushed  between  them, 
has  sucli  a  proximate  connection  with 
the  injury  that  no  recovery  can  be  had, 
on  account  of  his  death,  against  the  com- 
pany, although  when  killed  he  was  en- 
deavoring to  climb  upon  cars  in  order  to 
stop  them,  after  they  had  been  kicked 
by  an  engine  in  disobedience  to  his  or- 
ders. Tsewman  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1890)  80  Iowa,  672,  45  N.  W. 
1054  (continuing  act  of  negligence,  op- 
erative up  to  the  time  of  the  injury). 

In  a  state  where  the  doctrine  of  com- 
mon employment  is  abolished  as  to  rail- 
way companies  the  failure  of  a  railway 
servant  to  extricate  himself  from  a  per- 
ilous situation  in  which  he  is  placed  by 
the  negligence  of  a  coemployee,  when  he 
could  do  so  by  tne  use  of  ordinary  care, 
will  prevent  Ins  recovering  against  the 
company.  Parker  v.  Georgia  P.  R.  Co. 
(1889)   83  Ga.  539,  10  S.  E.  233. 

(b)  Recovery  allowed. — The  fact  that, 
at  the  time  a  railway  employee  was  in- 
jured by  being  struck  by  a  car  left  in 
dangerously  close  proximity  to  the  ad- 
jacent track  on  which  he  was  perform- 
ing his  duties,  he  had  formed  a  purpose 
to  jump  off  the  train  when  it  was  mov- 
ing at  from  8  to  15  miles  an  hour,  will 
not  prevent  a  recovery,  where  he  was 
not  at  that  moment  in  the  execution  of 
such  purpose.  Kansas  City,  M.  &  B.  R. 
Co.  V.  Burton  (1892)  97  Ala.  240,  12  So. 
88.  The  defective  lever  of  an  engine, 
and  not  the  negligence  of  the  servant 
himself  in  undertaking  repairs  on  a  car 
without  displaying  certain  signals,  is 
the  proximate  cause  of  an  injury  due  to 
the  collision  of  a  train  with  that  car, 
where  the  train  would  have  been  run 
towards  it  whether  the  signals  were  dis- 
played or  not,  reliance  being  placed 
upon  the  lever's  acting  properly  when 
the  time  came  to  check  it.  Texas  &  N. 
0.  R.  Co.  V.  Wynne  (1893;  Tex.  Civ. 
App.)  22  S.  W.  1064.  That  a  switch- 
man on  a  moving  switch  engine  passed 
from  one  end  of  the  footboard  to  the 
other  over  the  bumpers  will  not  prevent 
a  recovery  for  an  injury  received  by  him 
after  crossing,  where  he  was  in  a  proper 
place  at  the  time  of  the  injury.  Louis- 
ville d-  xY.  R.  Co.  V.  Bouldin  (1896)  110 
Ala.  185,  20  So.  325.  An  employee  of 
a  railway  company  killed  while  riding 
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able  with  having  failed  to  comjily  with  some  specific  order  or  -warn- 
ing.^ In  other  cases  the  duty  alleged  to  have  been  violated  was  one 
prescribed  by  a  rule  promulgated  for  tlie  protection  of  tire  servants.^ 

to  his  work  on  the  platform  of  a  passen-  prevent  a  recovery  for  an  accident  caused 
ger  car  in  front  of  several  freight  cars,  by  the  giving  way  of  the  elevator  while 
all  of  which  are  derailed  or  broken  in  he  was  unloading  a  stone  therefrom  sev- 
pieces  by  reason  of  a  defective  track  and  eral  minutes  after  reaching  his'  destina- 
switch,  is  not,  as  a  matter  of  law,  guilty  tion.  McGonigle  v.  Kane  (1894)  20 
of  such  contributory  negligence  in  riding  Colo.  292,  38  Pac.  367.  The  servant's 
on  the  platform  as  will  prevent  a  recov-  failure  to  comply  with  an  order  to  stand 
ery  for  his  death.  Woods  v.  Southern  in  a  certain  position  on  a,  bridge  in 
P.  Co.  (1893)  9  Utah,  146,  33  Pac.  628.  course  of  erection  will  not  prevent  his 
A  brakeman  is  notguiltyotsueh  contrib-  recovery,  where  he  would  in  all  proba- 
utory  negligence  as  will  prevent  recov-  bility  have  been  injured  even  if  he  had 
ery  for  an  injury  resulting  from  being  obeyed  the  order.  Scanlan  v.  Detroit 
caught  between  two  ears  while  attempt-  Bridge  &  Iron  Works  (1899)  Rap.  Jud. 
ing  to  couple  them,  because  of  his  enter-  Quebec,  16  C.  S.  264.  A  laborer  who 
ing  on  the  inside  curve  instead  of  the  rides  on  a  scraper  in  violation  of  orders 
outside,  or  from  coupling  a  common  draw-  and  is  kicked  by  a  vicious  horse  cannot 
head  to  a  Miller  drawhead,  instead  of  recover.  Knickerbocker  Ice  Go.  v.  De 
the  other  way,  where  the  accident  would  Haas  (1890)  37  111.  App.  195. 
not  have  happened  but  for  an  unknown  '  (a)  Recovery  denied. — An  engineer's 
defect  in  the  track.  Texas,  S.  V.  &  N.  violation  of  a  rule  fixing  a  maximum 
IF.  R.  Co.  V.  Ou7j  (1893;  Tex.  Civ.  App.)  for  the  speed  of  trains  will  prevent  re- 
23  S.  W.  633.  A  switchman  is  not  pre-  covery  for  an  injury  caused  by  a  colli- 
vented  from  recovering  for  an  injury  by  sion  at  a  place  which  he  would  not  have 
negligently  attempting  to  make  a  dan-  reached  if  that  maximum  had  not  been 
gerous  kind  of  coupling  after  learning  exceeded.  Sutherland  v.  Troy  d  B.  R. 
that  the  cars  were  negligently  loaded.  Go.  (1891)  125  N.  Y.  737,  26  N.  E.  609, 
unless  his  negligence  contributed  to,  or  on  second  appeal  in  supreme  court 
was  a  contributory  cause  of,  the  injury.  (1893)  74  Hun,  162,  26  N.  Y.  Supp.  237. 
Houston  &  T.  G.  R.  Go.  v.  Kellcy  (1896)  The  breach  of  a  rule  requiring  an  engi- 
13  Tex.  Civ.  App.  1,  34  S,  W.  809,  46  S.  neer  to  stand  in  "close  places"  is  the 
W.  863.  proximate  cause  of  an  accident  caused 

Evidence  which  fails  to  show  that  a  by  the  fact  that  his  engine  got  out  of  his 
prior  act  of  the  servant,  alleged  to  be  control  on  a  high  trestle,  and  ran  over 
negligent,  was  connected  with  the  event  the  stop  block  at  the  end.  Louisville  d 
which  caused  the  injury,  will  not  suffice  -A^.  R.  Go.  v.  Stiitts  (1894)  105  Ala.  368, 
to  bar  the  action.  Ebert  v.  Hartley  17  So.  29.  A  servamt  cannot  recover  for 
(1899)  72  Conn.  453,  44  Atl.  723.  an    injury    proximately    caused   by   his 

'  An  employee  struck  by  brick  from  a  breach  of  a  rule  forbidding  employees, 
falling  wall,  while  standing  on  a  plat-  except  those  specially  designated,  to 
form  helping  to  put  ice  in  a  brick  build-  ride  on  an  engine.  McGucken  v.  West- 
ing, in  consequence  of  which  he  was  em  N.  Y.  d  P.  R.  Go.  (1894)  77  Hun, 
knocked  or  fell  to  the  ground,  is  not  69,  28  N.  Y.  Supp.  298.  No  recovery 
guilty  of  contributory  negligence  which  can  be  had  for  the  death  of  a  railroad 
will  defeat  a  recovery  for  his  injuries  be-  employee  who,  in  violation  of  a  rule  of 
cause,  in  violation  of  his  orders,  he  had  the  company,  went  between  cars,  one  of 
left  the  part  of  the  platform  which  had  which  was  in  motion,  for  the  purpose 
a  railing  and  gone  to  a  part  which  had  of  coupling  them,  instead  of  using  a 
none,  and  on  which  he  had  been  warned  coupling  pin  for  the  purpose,  by  the  u.=n 
not  to  stand  on  account  of  the  danger  of  which  the  accident  would  have  been 
of  falling,  where  he  had  no  warning  of  avoided,  although  he  would  not  have 
any  danger  from  the  wall,  and  his  inju-  been  injured  but  for  the  falling  of 
ries,  though  chiefly  caused  by  his  fall,  trucks  with  which  the  moving  car  was 
would  have  been  greater  if  he  had  not  loaded.  Shorter  v.  Southern  R.  Go. 
fallen  out  of  the  way  of  the  brick.  (1898)  121  Ala.  158,  25  So.  853.  The 
Smithu-ick  v.  Hall  &  U.  Go.  (1890)  59  court  said  that  the  load  and  the  car  to- 
Conn.  201,  12  L.  R.  A.  279,  21  Atl.  924.  gether  made  up  the  element  of  danger 
That  an  employee  rode  upon  an  elevator  which  the  rule  forbade  deceased  to  en- 
after  being  warned  not  to  do  so  will  not   counter. 
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In  Gleason  v.  Detroit,  G.  H.  &  M .  R.  given,  and  if  there  were  considerations 
Co.  (1890)  19  C.  C.  A.  636,  43  U.  S.  —of  which,  however,  no  suss^estion  has 
App.  89,  73  Fed.  647,  where  a  rule  for-  been  made  here — tending  to  show  that  in 
bidding  the  coupling  of  cars  in  motion  this  instance  the  failure  of  the  plaintiff 
had  been  violated,  it  was  contended  on  to  comply  vdth  the  rules  of  the  company 
behalf  of  the  plaintiff  that,  even  if  the  was  not  culpable,  or  did  not  contribute 
course  which  plaintiff  took  was  negli-  to  the  injury,  they  should  have  been  sub- 
gent,  it  was  not  the  proximate  cause  of  mitted  to  the  determinationof  the  jury." 
the  accfdent,  because  he  did  not  know  of  (b)  Recovery  allowed. — An  employ- 
the  presence  of  the  grade  stake  over  ee's  failure  to  obey  a  rule  will  not  pre- 
which  he  stumbled.  But  the  court  said:  vent  a  recovery  for  an  injury  due  to  tlie 
'■The  obstruction  offered  by  the  grade  master's  negligence,  where  such  disobc- 
stake  was  not  different  from  that  which  dience  did  not  in  any  manner  contribute 
was  offered  by  the  cross  ties  and  the  as  a  proximate  cause  to  the  injury, 
cross  rails.  It  was  exactly  of  the  same  Fiokett  v.  Lisbon  Fulls  Fibre  Co.  (1898) 
character  and  it  was  of  the  class  of  dan-  91  Me.  268,  39  Atl.  996.  In  other 
gers  which  the  plantift'  had  every  reason  words,  a  servant  is  not  debarred  from 
to  anticipate  in  going  in  between  the  recovering  by  the  fact  that,  at  the  time 
rails  and  in  front  of  the  moving  car,  his  injuiy  was  received,  he  was  acting 
under  the  circumstances.  It  seems  to  in  intentional  violation  of  the  master  d 
us  clear,  as  a  matter  of  law,  therefore,  rules,  unless  the  injury  was  due,  in 
that  his  negligence  was  the  proximate  whole  or  in  part,  to  such  violation, 
cause  of  his  injury."  Ford    v.    Fitchburq    R.    Co.    (1872)   HIJ 

In    Louisville  &    N.    R.  Co.    v.  Ward   Mass.  240,  14  Am.  Rep.  .598.     See  Pari; 
(1894)    10  C.  C.  A.  166,  18  U.  8.  App.   v.  New  York  C.  &  H.  R.  R.  Co.   (1895) 
683,  61  Fed.  927,  the  rules  of  the  com-    85  Hun,  184,  32  N.  Y.  Supp.  482   (engi- 
pany   required   that   coupling   sticks   be   neer  did  not  take  a  position  on  inside  of 
furnished  to  employees  of  certain  class-    curve   as   he   was   approaehi-ng  it, — col- 
es, and  the  coupling    of    cars    by    hand   lision  caused  injury)  ;   Coiiners  v.  Bur- 
was     strictly    forbidden.     The     injured    lington,   C.   R.  &   N.   R.   Co.    (1887)    71 
servant  admitted  his  knowledge  of  the   Iowa,  490,  60  Am.  Rep.  814,  32  N.  W. 
rules  in  this  respect,  and  testified  that   465   (brakeman  riding  on  engine  was  in- 
he   had   been   supplied   with   a  coupling   jured  by  derailment)  ;   Daniel  v.   Ches- 
stiok,  that  he  did  not  use  it,  and  that   apeake  &  0.  R.   Co.    (1892)    36  W.  Va. 
when  he  was  hurt  he  was  attempting  to   397,    16    L.    R.    A.    383,    15    S.    E.    162 
make     the    coupling     by    hand.     Upon    (brakeman  out  of  his  place  was  injured 
these   facts   the  trial  judge  was   asked,   by  a  collision)  ;  Gulf,  C.  &  8.  F.  R.  Co. 
but    refused,    to    instruct    that    if    the   V.John  (1895)  9  Tex.  Civ.  App.  342,  29 
plaintiff  was   injured  by  reason  of  his    S.    W.    558    (engine    run    at    prohibited 
neglect    to    use    the    coupling    stick    he   rate  of  speed)  ;  Southern  R.  Co.  v.  Dastoti 
could    not  recover.     The    contention   of    (1896)   99  Ga.  798,  27  S.  E.  163   (facts 
the  plaintiff  was  that  the  cases  laying   not  stated)  ;   Louisville  d  N.  R.   Co.  v. 
down  the  rule  as  to  the  consequences  of   Veach  (1898)   20  Ky.  L.  Rep.  403,  46  S. 
a  violation  of  a  rule  were  not  applicable,   W.  493   (brakeman  did  not  use  c;ouplin,i; 
for  the  reason   that,   under  the   charge   stick)  ;  Reed  v.  Burlington,  C.   R.  &  N. 
which  the  court  gave,  the  verdict  neces-   R.  Co.    (1887)    72  Iowa,  166,  33  N.  W. 
sarily    meant     that    the     accident    was   451     (same     facts)  ;     Rome    R.    Co.    v. 
caused  solely  by  a  hole  in  the  track,  into    Thompson   (1897)    101  Ga.  26,  28  S.  E. 
which    the    servant   had    stumbled,    and   429  (same  facts)  ;  Horan  v.  Chicago,  St. 
that  the  coupling  stick  was  in  no  way   P.  M.  &  0.  R.  Co.   (1803)   89  Iowa,  328, 
connected  with  it.     The  court,  however,   56  N.  W.  507    (same  facts)  ;    White  v. 
said:     "While  the  court  did  instruct  to   Louisville,  N.  0.  &  T.  R.  Co.   (1894)   72 
the  effect  that,  to  entitle  the  plaintiff  to   Miss.   12,   16  So.  248    (same  facts), 
recover,  it  should  appear  that  the  hole       The  proximate   cause  of  injury  to  a 
or  depression  between  the  ties  was  the   brakeman    from    being    caught    between 
sole  cause  of  the  injury,  it  is  impossible   cars  in  coupling  or  uncoupling  them  is 
to  say  that,   if  the  further  instruction   the  defect  in  a  brake  upon  the  engine, 
a.sked  had  been   given,  the   jury  would   where  the  injury  was  caused  by  the  en- 
not  have  found  that  the  plaintiff's  neg-   gine  not  operating  as  the  engineer  antic- 
lect  to  use  the  coupling  stick,  and  his   ipated  in  ordering  such  brakeman  to  get 
undertaking   to   effect   the   coupling   by   between  the  cars,  and  not  the  failure  of 
hand,  were  cflicient  coiilribntory  causes,   the   latter   to   observe   a   rule   requiring 
The  instruction  asked  .should  have  been   him  to  couple  with  a  stick  from  the  out- 
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side  of  the  train,  where  the  engineer 
used  the  appliances  most  convenient,  and 
they  failed  to  operate  properly.  Finley 
V.  Richmond  cQ  D.  R.  Co.  (1893)  59  Fed. 
419.  The  failure  of  a  railroad  brake- 
man  to  comply  with  his  express  contract 
to  use  a  coupling  knife  in  coupling  cars 
will  not  prevent  his  recovery  for  an  in- 
jury sustained  by  being  caught  between 
deadwoods,  if  the  use  of  the  knife  would 
not  have  removed  the  danger.  Bonner  v. 
Bean  (1891)  80  Tex.  152,  15  S.  W.  798. 
Breach  of  a  rule  requiring  employees  to 
use  a  safety  coupler  will  not  prevent  re- 
covery by  one  who,  while  about  to  couple 
ears,  is  struck  by  a  car  owing  to  defects 
in  the  engine  which  prevent  the  engineer 
from  controlling  its  movements  properly, 
and  is  thereby  caused  to  throw  his 
hand  between  the  deadwoods.  Wab'ash  d 
W.R.  Co.  V.  Morgan  (1892)  132  Ind.  430, 
31  N.  E.  661.  The  violation  of  a  rule  re- 
quiring employees  to  examine  the  coup- 
ling apparatus  before  making  a  coupling 
is  not  the  proximate  cause  of  an  Injury 
received  by  a  brakeman  through  being 
struck  in  the  eye  by  a  sliver  of  iron 
which  the  shock  of  the  collision  between 
the  drawheads  detached  from  one  of 
them,  where  the  uncontradicted  evidence 
shows  that  immediately  before  the  acci- 
dent he  had  in  fact  ascertained  that  the 
coupling  could  not  be  made,  and  had  de- 
sisted from  the  attempt  to  make  it. 
Denver,  T.  &  Ft.  W.  R.  Co.  v.  Smoch 
(1897)  23  Colo.  456,  48  Pac.  681.  Where 
a  rule  of  the  company  prohibits  gener- 
ally the  use  of  intoxicating  liquors  by 
its  officers  and  employees,  the  use  there- 
of by  an  employee  who  sues  for  personal 
injuries  will  not  defeat  a  recovery,  un- 
less such  use  contributed  in  some  appre- 
ciable degree  to  producing  the  injury 
sustained.  That  the  violation  of  such 
rule  might  have  done  so,  if  it  did  not  In 
fact  so  contribute,  will  not  defeat  a  re- 
covery. Western  d  A.  R.  Co.  v.  Bussey 
(1894)  95  Ga.  584,  23  S.  E.  207.  Diso- 
bedience by  an  engineer  of  a  rule  requir- 
ing a  train  to  be  kept  under  control  and 
prepared  to  stop  in  case  the  track  is  ob- 
structed does  not  affect  the  liability  of 
the  company  for  his  death  caused  by  a 
collision  with  an  animal  on  the  track 
where  the  road  was  not  fenced  as  re- 
quired by  law,  if  the  most  diligent  care 
and  careful  control  of  the  engine  could 
not  have  prevented  the  collision  after 
the  danger  appeared.  Dickson  v.  Oma- 
ha d  St.  L.  R.  Co.  (1894)  124  Mo.  140, 
25  L.  R.  A.  320,  27  S.  W.  476.  The  vio- 
lation of  a  rule  requiring  car  repairers 
to  put  out  a  signal  flag  when  they  are  at 


work  is  not  the  proximate  cause  of  an 
injury  received  through  the  cars  being 
struck  by  an  engine  which  would  have 
been     brought     to    a    standstill     before 
reaching  the  car,  if  the  lever  had  been 
in  good  order.     Texas  d  N.  0.  R.  Co.  v. 
^y1Jnne  (1893;  Tex.  Civ.  App.)  22  S.  W. 
1064.     The  negligence  of  a  brakeman  in 
being  upon  the  top  of  a  car,  engaged  in 
setting   brakes,    instead   of   being   upon 
the    ground    acting   as   flagman,    as    re- 
quired by  a  rule  of  the  company,  is  not 
a    proximate    cause    of    injury    to    him 
caused    by    his    being    thrown    to    the 
ground  while  passing  from  one  car  to 
the  other  by  their  separation  because  of 
a   defective  coupling  pin.     Terre   Haute 
d  I.  R.  Co.  V.  Manslerger  ( 1895 )   12  C. 
C.  A.  574,  24  U.  S.  App.  551,  65  Fed. 
196,  Rehearing  Denied  in   (1895)    14  C. 
C.  A.  306,  24  U.  S.  App.  687,  67  Fed. 
67.     \'\Tiere  a  brakeman  is  injured  by  a 
collision,  the  fact  that  he  was  not  on 
top  of  the  train,  as  required  by  the  rules, 
is    not    conclusive    against   him,    where 
there  was  a  dense  fog  at  the  time  of 
the  accident.     Phillips  v.  Chicago,  M.  & 
St.  P.  R.  Go.   (1885)   64  Wis.  475,  25  N. 
W.    544.     A   railroad   employee    is    not 
guilty  of  negligence  contributing  to  an 
accident  from  his  foot  being  caught  in  a 
frog  left  unblocked  in  violation  of  stat- 
ute, although  he  went  between  moving 
cars  in  violation  of  a  rule  of  the  com- 
pany, and  in  the  nighttime,  for  the  pur- 
pose of  uncoupling  them,  where  the  in- 
jury would  not  have  happened  had  the 
frog  been  blocked.     Lak'e  Erie  d  W.  R. 
Co.  V.  Craig   (1896)   19  C.  C.  A.  631,  37 
U.  S.  App.  654,  73  Fed.  642  (instruction 
to     jury;      new     trial      granted).     See 
(1894)     1     Toledo    Legal     News,    326. 
Where   an   engineer   is    injured   by   the 
falling  of  an  embankment,  the  fact  that 
he  had  with  him  in  the  locomotive,  at 
the  time  of  the  accident,  another  engi- 
neer,   contrary   to    a   rule   of   the   com- 
pany,  will   not   prevent   his    recovering 
damages   against   the    company,    if   the 
presence  of  the  other  engineer  did  not 
contribute  to  the   disaster.     Central  R. 
Co.  V.  Mitchell  (1879)  63  Ga.  173.     See 
also  cases  cited  in  note  6  to  last  section. 
An  instruction  which  predicates  con- 
tributory negligence  upon  the  existence 
of  a  certain  rule  prohibiting  a  particxi- 
lar  course  of  action  is  of  course  properly 
refused  where  none    of   the    defendant's 
rules  can  be  construed  in  such  a  sense 
as   to   cover   the   circumstances   in   evi- 
dence.    In  Western  d  A.  R.  Co.  v.  Bus- 
sey   (1894)    95   Ga.   584,  23   S.  E.   207, 
complaint  was  made  that  the  court  errea 


5251 


Nfi&LiGlilsfCfi  AT  TIME  OF  INJURY. 


SdS 


Compare  §§  3G5  et  seq.,  infra.  In  otker  cases  the  servant's  derelic- 
tion of  duty  consisted  in  the  breach  of  a  statute,*  or  of  a  municipal  or- 
dinance.® 

325.  Negligence  of  fellow  servant  of  injured  servant  a  partial  cause 
of  the  injury. —  The  fact  that  the  negligence  of  a  fellow  servant  of  the 
injured  person  concurred  with  that  of  the  latter  as  an  efEcient  cause 
of  the  injury  is  sometimes  mentioned  in  cases  of  this  type,  but  obvi- 
ously it  does  not  affect  the  right  of  recovery  either  one  way  or  the 


in  refusing  to  charge  the  jury,  at  the  re- 
quest of  the  defendant's  counsel,  as  fol- 
lows :  "If  you  believe  from  the  evidence 
that  .  .  .  the  engineer  in  charge  of 
the  train  violated  a  rule  of  the  defend- 
ant which  was  in  force  and  effect  at  the 
time  of  the  accident,  of  which  .  .  . 
[he]  had  knowledge,  which  provided 
that,  while  passing  switches,  the  speed 
of  the  train  should  he  slackened,  and 
this  collision  was  occasioned  in  whole,  or 
at  least  in  large  part,  from  his  not  ob- 
serving this  rule,  and  that  from  such 
collision  Bussey  received  injuries  from 
which  he  subsequently  died,  the  plain- 
tiffs cannot  recover,  although  the  de- 
fendant may  have  been  negligent  in  not 
having  the  switches  properly  set."  Bu'./ 
the  court  said:  "This  request  was 
properly  refused,  we  think,  for  the  rea- 
son that  there  was  no  evidence  in  the 
record  to  justify  the  instruction  therein 
contained.  The  only  rule  of  the  com- 
pany in  which  we  find  the  expression 
'slacken  the  speed'  employed  at  all  is 
rule  35,  which  was  introduced  in  evi- 
dence, and  which  provides  that  'all 
trains  will  run  with  great  care  after 
rains,  and  slacken  their  speed  when  the 
track  is  in  bad  order,  while  passing 
switches,  and  when  crossing  long  bridges 
and  trestle  work,  and,  when  practicable, 
shut  off  steam.'  There  was  no  evidence 
submitted,  so  far  as  we  have  been  able 
to  gather  from  the  record,  that  there 
had  been  recent  rains,  or  that  the  track 
of  the  railroad  company  was  in  bad  or- 
der. Indeed,  the  contrary  of  the  latter 
condition  seems  to  be  established  by  the 
evidence  in  the  case." 

An  instruction  that  if  the  failure  to 
use  a  coupling  knife  contributed  to  the 
plaintiff's  injury,  he  could  not  recover, 
is  rightly  refused,  where  there  is  no  evi- 
dence in  the  case  to  show  what  a  coup- 
ling knife  is;  how  it  is  used;  whether  or 
not  the  defendants  had  an  established 
rule  requiring  it  to  be   used;   whether 


or  not  such  a,  rule  would  be  a  reasonable 
rule ;  whether  the  failure  to  use  it  woula 
have  been  negligence  under  the  circum- 
stances in  this  case;  nor  whether  the 
failure  to  use  the  coupling  knife  contrib- 
uted to  the  injury.  Bonner  v.  Eickey 
(1893;  Tex.  Civ.  App.)   23  S.  W.  85. 

A  rule  forbidding  employees  to  enter 
between  moving  cars  to  uncouple  them 
is  irrelevant  where  there  is  no  evidence 
that  the  plaintiff  did  enter  between  the 
cars  while  they  were  moving.  Galves- 
ton, H.  d  8.  A.  R.  Go.  V.  Pitts  (1897; 
Tex.  Civ.  App.)   42  S.  W.  255. 

A  special  charge  that,  if  a  freight  con- 
ductor violated  the  rules  of  the  company 
and  a  bulletin  order,  by  failing  to  per- 
sonally examine  his  cars  and  train  and 
see  that  the  cars  were  in  order,  and  that 
the  air  cars  were  connected  and  put  at 
the  head  of  the  train,  he  could  not  re- 
cover for  personal  injuries  of  which  such 
failure  was  the  proximate  cause, — is 
properly  refused  where  he  was  injured 
in  endeavoring  to  close  a  defective  angle 
cock  while  reairanging  the  train  arid 
putting  the  air  cars  together,  by  the  en- 
gine pushing  a  car  back  against  the  one 
on  which  he  was  working.  St.  Louis  & 
H.  F.  R.  Co.  V.  Nelson  (1899)  20  Tex. 
Civ.  App.  536,  49  S.  W.  710. 

''  In  an  action  brought  to  recover  for 
injuries  received  by  an  employee  while 
being  hoisted  up  the  shaft  of  a  mine  in 
a  cage,  he  cannot  recover  where  the  only 
operating  cause  of  the  injury  was  his 
carrying  a  drill  upon  the  cage  in  viola- 
tion of  the  law.  Illinois  Fuel  Go.  v. 
Parsons  (1890)  38  111.  App.  182. 

'  Although  an  engineer  in  running  a, 
train  at  a  rate  of  speed  prohibited  by  a 
city  ordinance  is  guilty  of  negligence 
per  se,  yet,  unless  that  negligence  con- 
tributed to  his  injury,  a  recovery  will 
not  be  barred.  Lake  Shore  &  M.  8.  R. 
Go.  V.  Parker  (1890)  131  111.  557,  23  N. 
E.  237. 
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other.  The  inahility  of  the  injured  person  to  maintain  the  action 
must  be  precisely  the  same,  wliether  this  element  is  introduced  or  not.-^ 

326.  Servant's  negligence  not  a  bar  to  the  action  if  it  is  merely  a  con- 
dition of  the  injury. — Where  the  situation  resulting  from  the  servant's 
breach  of  duty  merely  amounts  to  the  condition,  as  distinguished  from 
the  cause,  of  the  injury,  his  action  is  not  barred.-' 

In  Massachusetts  it  was  held,  before  the  Sunday  law  was  repealed 
as  regards  railway  companies,  that  an  engineer  who  was  injured  on 
Sunday  owing  to  a  defect  in  the  track  could  not  recover,  as  his  illegal 
act  contributed  to  his  injury.^  The  same  doctrine  was  possibly  adopt- 
ed in  an  Ohio  case.*  But  a  different  view  is  taken  in  Indiana,*  in 
ISTew  York,"  and  in  Iowa.® 


^  A  railway  company  is  not  liable 
where  a  conductor  of  a  gravel  train  is 
injured  in  a  wreck  caused  by  a  broken 
rail,  and  the  fault  is  partly  his  own  and 
partly  the  engineer's  in  permitting  the 
train  to  go  too  fast,  and  the  conductor 
was  also  in  fault  in  not  having  his  ca- 
boose on  the  rear  end  of  the  train.  St. 
Louis,  I.  M.  &  8.  R.  Oo.  v.  Morgart 
(1885)  45  Ark.  318.  A  car  Inspector 
who  is  struck  by  a  train  which  he  might 
and  should  have  avoided  cannot  recover, 
although  the  engineer  is  also  in  fault. 
Bauer  v.  St.  Louis,  I.  M.  &  8.  R.  Go. 
(1885)  46  Ark.  388. 

A  mill  owner  which  constructs  its  mill 
after  a  common  and  approved  model  is 
not  liable  for  an  injury  to  an  employee 
caused  by  such  employee  and  his  coem- 
ployee  permitting  tools  to  accumulate 
on  the  floor  of  the  mill  at  a  place  where 
their  presence  is  dangerous.  Devlin  v. 
Pheenix  Iron  Co.  (1897)  182  Pa.  109,  37 
Atl.  927.  A  car  repairer  cannot  recover 
for  an  accident  due  partly  to  his  own  vi- 
olation of  a  rule  promulgated  to  secure 
him  from  injury  from  moving  trains, 
and  partly  to  the  negligence  of  a  car  in- 
spector in  failing  to  keep  a  lookout,  as 
he  had  promised  to  do.  Illinois  G.  R. 
Co.  Y.  Winslow  (1894)  56  111.  App.  462. 

'  On  this  ground  it  has  been  held  that 
the  failure  of  a  servant  to  follow  the  In- 
struction of  his  master  to  go  home  at  a 
certain  hour  is  not,  in  a  legal  sense,  a, 
contributing  cause  of  an  injury  which 
he  receives  while  engaged  in  the  dis- 
charge of  his  duties  at  a  later  hour.  Mc- 
Elligott  V.  Randolph  (1891)  61  Conn. 
157,  22  Atl.  1094.  Similarly,  where 
plaintiff,  who  was  rear  brakeman  on  is. 
freight  train,  was  in  the  cupola  of  the 
caboose  when  an  engine  which  was  to  as- 
sist in  pushing  the  train  up  a  grade  was 


negligently  run  against  the  caboose  with 
such  violence  as  to  derail  it,  by  which 
plaintiflF  was  thrown  to  the  ground  and 
injured,  it  was  held  that,  conceding  that 
plaintiff's  duty  required  him  to  be  on 
top  of  the  cars,  his  remaining  in  the  ca- 
boose was  not  negligence  which  contrib- 
uted to  his  injury  in  a  legal  sense,  but 
was  a  mere  condition  of  the  injury,  since 
the  rule  requiring  him  to  be  outside  was 
not  made  for  his  protection,  and,  under 
any  ordinary  circumstances,  he  would  be 
safer  inside  the  caboose  than  on  top  of 
the  train.  Tullis  v.  Lake  Erie  &  W.  R. 
Co.  (1901)  44  C.  C.  A.  597,  105  Fed.  554. 
So,  the  violation  by  an  employee  of  a 
rule  forbidding  employees  to  change 
their  clothes  before  quitting  time  did 
not,  under  the  circumstances,  prevent  a 
recovery  for  his  death  caused  by  the 
bursting  of  a  grindstone  turning  at  an 
excessive  rate  of  speed.  Helfemstein  v. 
Medart  (1896)  136  Mo.  595,  36  S.  W. 
863,  Affirmed  in  Banc  in  (1896)  136  Mo. 
619,  37  S.  W.  829,  Affirmed  on  Rehear- 
ing in  (1896)  136  Mo.  619,  38  S.  W. 
294. 

'Read  v.  Boston  &  A..  R.  Co.  (1885) 
140  Mass.  199,  4  N.  E.  227,  Following 
Day  V.  Highland  Street  R.  Go.  (1883) 
135  Mass.  113,  46  Am.  Dec.  447. 

"In  McGatrick  v.  Wason  (1855)  4 
Ohio  St.  566,  a  servant  injured  on  Sun- 
day while  loading  freight  on  a  steam- 
boat in  an  emergency  was  held  entitled 
to  recover  on  the  ground  that  he  was  en- 
gaged in  a  "work  of  necessity."  It 
seems  to  have  been  assumed  bj  court 
and  counsel  that  he  could  not  have  re- 
covered in  the  absence  of  this  element. 

*  In  Louisville,  N.  A.  &  C.  A:.  R.  Co.  v. 
Frawley  (1886)  110  Ind.  18,  9  N.  E. 
594,  the  following  principle  was  formu- 
lated:    The  fact  that  one  who  sustains 
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327.  Contributory  negligence  of  servant  followed  Ijy  negligence  on 
the  part  of  the  master  or  another  employee. —  In  a  leading  English 
case,  Lord  Penzance,  after  laying  down  the  general  principle  already 
quoted  (§  323,  supra)  as  to  the  effects  of  contributory  negligence,  pro- 
ceeded thus : 

"There  is  another  proposition  equally  well  established,  and  it  is  a 
qiialification  upon  the  first, — namely,  that,  though  the  plaintiff  may 
have  been  guilty  of  negligence,  and  although  that  negligence  may  in 
fact  have  contributed  to  the  accident,  yet,  if  the  defendant  could,  in 
the  result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoid- 
ed the  mischief  Avhich  happened,  the  plaintiff's  negligence  will  not  ex- 
cuse him."^ 

In  any  case,  therefore,  where  the  evidence  is  such  as  to  justify  the 
inference  that  this  rule  is  available  in  the  servant's  favor,  the  liabil- 
ity of  the  employer  still  remains  an  open  question,  although  the  serv- 
ant may  clearly  have  been  guilty  of  an  antecedent  act  of  contributory 
negligence.^     The  logical  situation  contemplated  by  the  rule  has  been 


an  injury  by  the  negligent  or  wrongful 
act  of  another  may  have  been,  at  the 
time  of  such  injury,  acting  in  disobedi- 
ence of  his  collateral  obligation  to  the 
state,  which  required  of  him  the  observ- 
ance of  the  Sunday  laws,  will  not  pre- 
vent a  recovery  from  one  whose  wrong- 
ful or  negligent  act  or  omission  was  the 
proximate  cause  of  such  injury.  To 
same  effect,  see  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Buck  (1888)  116  Ind.  566,  2  L. 
E.  A.  520,  19  N.  E.  453,  where  the  court 
pointed  out  that,  as  the  servant's  danger 
was  the  same  on  week  days  as  on  Sun- 
days, it  could  not  be  said  that  this 
breach  of  the  law  was  an  efficient  cause 
of,  or  contributed  to,  his  injury.  See, 
generally,  on  this  subject,  Shearm.  & 
Eedf.  Neg.  §  104;  Cooley,  Torts,  p.  159, 

^  Solare  v.  Mo.nhattan  R.  Go.  (1894) 
8  Misc.  650,  29  N.  Y.  Supp.  1123. 

"Taylor  v.  Star  Goal  Go.  (1890)  110 
Iowa,  40,  81  N.  W.  249  (Citing  Gross  v. 
Miller  [1894]  93  Iowa,  72,  26  L.  R.  A. 
005,  61  N.  W.  385). 

'  Radley  v.  London  &  N.  W.  R.  Co. 
(1876)  L.  R.  1  App.  Cas.  754,  759,  46  L. 
J.  Exch.  N.  S.  573,  35  L.  T.  N.  S.  637, 
25  Week.  Rep.  147.  This  statement  of 
the  law  has  been  extensively  adopted  in 
the  United  States.  See  Shearm.  &  Redf. 
Neg.  §  99,  note  10.  In  that  treatise  the 
learned  authors  formulate  the  rule  as 
follows:  The  plaintiif  may  recover 
damages  for  an  injury  caused  by  the  de- 
fendant's negligence,  notwithstanding 
the   plaintiflF's   own   negligence   exposed 


him  to  the  risk  of  injury,  if  such  injury 
was  more  immediately  caused  by  the  de- 
fendant's omission,  after  becoming 
aware  of  the  plaintiff's  danger,  to  use 
ordinary  care  for  the  purpose  of  avoid- 
ing injury  to  him. 

"^  (a)  Servant's  right  to  recover  af- 
firmed.— Chesapeake  &  0.  R.  Go.  v.  Lee 
(1888)  84  Va.  642,  5  S.  E.  579  {argu- 
endo) ;  Louisville  &  N.  R.  Go.  v.  Broivn 
(1898)  121  Ala.  221,  25  So.  609  (fire- 
man failed  to  give  such  a  signal  to  the 
engineer  as  would  have  prevented  his 
moving  his  engine  in  such  a  way  as  to 
injure  a  brakeman  who  had  gone  in  be- 
tween the  tender  and  a  car)  ;  Greer  v. 
Louisville  &  N.  R.  Go.  (1893)  94  Ky. 
109,  21  S.  W.  651  (engineer  operated  lo- 
comotive so  carelessly  as  to  injure  a 
brakeman  who  had  gone  between  cars  to 
couple  them )  ;  Louisville  &  N.  R.  Co.  v. 
McCoy  (1883;  81  Ky.  403  (similar 
facts)  ;  White  v.  Houston  &  T.  G.  R.  Go. 
(1898;  Tex.  Civ.  App.)  46  S.  W.  382 
(train  backed  before  switchman  had 
time  to  get  out  of  the  way)  ;  Eissong  v. 
Richmond  &  D.  R.  Co.  (1890)  91  Ala. 
514,  8  So.  776  (servant  violated  a  rule 
by  going  between  two  cars  to  couple 
them,  and  was  injured  by  the  sudden 
starting  of  the  train)  ;  Kansas  &  A.  Val- 
ley R.  Co.  V.  Fitzhugh  (1895)  61  Ark. 
341,  33  S.  W.  960  (engineer  might  have 
stopped  his  engine  in  time  to  have  avoid- 
ed striking  a  trackman  who  did  not  hear 
it  approaching)  ;  Louisville  £  N.  R.  Co. 
V.  Markee   (1893)    103  Ala.  160,  15  So, 
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said  to  be  this — that  the  antecedent  negligence  of  the  injured  person 
merely  produces  a  condition  upon  which  the  subsequent  negligence 
wliich  caused  the  injury  operates.^     But  the  conception  thus  intro- 


511  (engineer  in  this  case  held  not  neg- 
ligent, as  the  means  which  he  had 
adopted  for  the  purpose  of  stopping  his 
engine  when  a  collision  with  a  hand  car 
was  imminent  were  such  as  a  prudent 
man  might  have  selected)  ;  Snyder  v. 
Cleveland,  C.  G.  &  St.  L.  R.  Go.  (1899) 
CO  Ohio  St.  487,  54  N.  E.  475  (servant 
standing  on  track  was  struck  by  a 
train)  ;  Schlercth  v.  Missouri  P.  R.  Go. 
(18i)2;  Mo.)  19  S.  W.  1134  (servant 
walking  on  track  was  struck  by  a 
train)  ;  Warmington  v.  Atchison,  T.  & 
S.  F.  R.  Go.  (1891)  46  Mo.  App.  159 
(train  run  at  a  rate  which  was  danger- 
ous in  view  of  the  position  of  the  negli- 
gent servant)  ;  Shumacher  v.  St.  Louis 
£  S.  F.  R.  Go.  (1889)  39  Fed.  174  (con- 
ductor negligent  in  not  managing  train 
so  as  to  avoid  injuring  an  employee  on 
a  gravel  train,  who  takes  up  a  danger- 
ous position)  ;  Denver  d  B.  P.  Rapid 
Transit  Go.  v.  Dwyer  (1894)  20  Colo. 
132,  36  Pac.  1106,  Reversing  3  Colo. 
App.  408,  33  Pac.  815  (laborer  sat  with 
his  legs  slightly  projecting  outside  a.  mo- 
tor car,  and  was  struck  by  the  side  of  a 
cutting  into  which  a  Y  ran)  ;  Baden  v. 
Sioux  Gity  &  P.  R.  Go.  (1894)  92  Iowa, 
226,  60  N.  VV.  537  (section  foreman 
stepped  upon  the  track  without  looking, 
after  the  passage  of  a  train,  and  was 
struck  by  a  rear  section  which  had  been 
cut  oflf)  ;  Illinois  G.  R.  Go.  v.  Josey 
(1901)  22  Ky.  L.  Rep.  1795,  54  L.  R. 
A.  78,  61  S.  W.  703  (foreman  checked 
speed  of  hand  car  suddenly,  although  he 
had  observed  that  one  of  his  men  was 
not  supporting  himself  by  holding  the 
lever);  Central  R.  Go.  v.  Lamb  (1899) 
124  Ala.  172,  26  So.  969  (section  hand 
was  run  down  by  a  hand  car  while  cross- 
ing a  high  trestle)  ;  Texas  &  P.  R.  Go. 
V.  Gale  (1896;  Tex.  Civ.  App.)  35  S. 
W.  802  (section  foreman  shoved  a  tie 
against  laborer's  foot,  while  in  a  hole 
where  he  had  negligently  put  it). 

Even  if  a  brakeman  was  negligent  in 
going  between  a  caboose  with  a  bumper 
of  the  ordinary  construction  and  one 
equipped  with  a  "Miller"  coupler,  he 
may  recover  if  his  injury  was  proxi- 
mately caused  by  the  fact  that  a  fellow 
employee,  without  waiting,  as  he  should 
have  done,  for  a  signal  from  him,  sig- 
naled to  the  engineer  to  back  the  ca- 
boose.    Romick  v.  Chicago,  R.  I.  &  P.  R. 


Go.   (1883)   62  Iowa,  167,  17  N.  W.  458. 

See  also  §  314,  subds.  a,  f,  supra. 
(b)  Servant's  right  to  recover  denied. 
— A  railroad  engineer  is  not  negligent 
in  not  sooner  concluding  that  sectionmen 
on  a  hand  ear  on  the  track  in  front  of 
the  train  are  in  danger  where  they  could 
have  removed  the  hand  car  and  cleared 
the  track  before  the  train  reached  them 
if  they  had  seen  it  when  he  first  began 
to  stop  it.  Xcllinq  v.  Chicago,  St.  P.  d 
K.  C.  R.  Go.  (1896)  98  Iowa,  554,  63  N. 
W.  568,  67  N.  W.  404.  Negligence  on 
the  part  of  a  railroad  engineer  on  a 
switching  engine  in  the  railroad  yard 
cannot  be  predicated  of  his  failure  to 
stop  his  engine  after  having  struck  a 
section  hand  attempting  to  cross  the 
track,  in  response  to  warning  cries  of 
witnesses  of  the  accident,  in  the  absence 
of  evidence  that  he  understood  the  sig- 
nals as  meant  for  him.  Loring  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Go.  (1895)  128 
Mo.  349,  31  S.  W.  6.  A  railroad  en- 
gineer and  fireman  are  not  guilty  of  neg- 
ligence, toward  another  employee  walk- 
ing along  the  track,  in  failing  to  keep  n 
lookout  ahead,  where  their  attention  is 
otherwise  required  by  the  work  which 
they  are  doing.  Chicago,  B.  &  Q.  R.  Co. 
V.  Maney  (1894)  55  111.  App.  588.  An 
engineer  is  not  negligent  in  assuming 
that  a  section  hand  will  get  out  of  the 
way  of  a  train,  where  it  is  customary  for 
such  laborers  to  work  on  the  track  until 
trains  are  very  close  to  them.  Sharp  v. 
Missouri  P.  R.  Go.  (1901)  161  Mo.  214, 
61  S.  W.  829.  The  engineer  of  a  switch 
engine  is  not  required  to  anticipate  that 
an  experienced  section  man,  whose  daily 
observation  has  taught  him  that  the  en- 
gine is  constantly  moving  in  the  yard, 
will  step  on  the  track  immediately  in 
front  of  cars  which  are  being  switched, 
without  even  looking  for  them.  Loring 
V.  Kansas  Gity,  Ft.  S.  &  M.  R.  Go. 
(1895)   128  Mo.  349,  31  S.  W.  6. 

See  also  Louisville  &  N.  R.  Go.  v.  Wal- 
lace (1891)  90  Tenn.  53,  15  S.  W.  921 
(liability  to  brakeman  injured  in  try- 
ing to  get  on  a  moving  train  was  de- 
clared to  be  dependent  on  whether  the 
conductor  could  have  averted  the  acci- 
dent by  ordinary  care ) . 

'  Louisville  &  N.  R.  Go.  v.  Brown 
(1898)   121  Ala.  221,  25  So.  609. 
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duced  seems  to  be  somewhat  out  of  place.  The  rationale  of  the  cases 
in  which  the  servant  has  been  allowed  to  recover  by  virtue  of  the  rule 
is  simply  that  the  person  responsible  for  the  last  link  in  the  chain  of 
causation  was  the  master. 

In  any  case  of  this  description  the  instructions  given  should  be  so 
worded  as  to  indicate  clearly  the  effect  of  the  rule.* 

It  is  laid  down  by  some  of  the  authorities  that,  to  entitle  the  serv- 
ant to  recover  by  virtue  of  the  rule,  it  is  not  necessary  that  the  defend- 
ant should  have  had  actual  notice  of  the  injured  party's  fault  in  time 
to  protect  him.  It  is  enoiigh  if  the  defendant  could  by  reasonable 
diligence  have  discovered  the  danger  in  time  to  avert  the  injury" 
But  the  view  has  also  been  expressed  that  it  is  only  in  very  excep- 
tional cases  that  the  servant  can  recover  without  proving  that  his  dan- 
gerous position  was  actually  known  to  the  master  or  his  agent.*  The 
former  of  these  opposing  theories  seems  to  be  the  correct  one.  There 
is  no  apparent  reason  why  any  exception  should  be  made  in  cases  of 
this  class  to  the  general  principle  which  treats  constructive  and  actual 
knowledge  as  being,  in  a  juridical  point  of  view,  equivalent  factors. 

It  has  been  expressly  held  that  a  mere  volunteer,  although  he  has 


*  It  is  proper  to  charge  a  jury  that  a 
railroad  company  is  liable  to  an  em- 
ployee guilty  of  contributory  nefjligenee, 
where,  after  becoming  aware  of  his  peril 
in  time  to  prevent  the  injury,  it  negli- 
gently fails  to  apply  means  under  its 
control  by  which  the  injury  might  be 
prevented,  if  such  employee  does  all 
that  he  can  to  prevent  the  accident  and 
save  himself  from  harm  after  becoming 
aware  of  his  peril.  Louisville  &  ~S .  li. 
Co.  V.  Hurt  (1893)  101  Ala.  34,  13  So. 
130. 

An  instruction  that,  if  the  injury  to 
an  employee  could  have  been  avoided,  in 
spite  of  his  negligence,  by  the  exercise 
of  due  care  on  the  part  of  defendant, 
then  defendant  would  be  liable,  as  that 
would  show  that  plaintiff's  negligence 
did  not  contribute  to  the  injury,  because 
it  was  not  a  direct  cause  thereof,  is  not 
erroneous  where  it  is  accompanied  by 
explanations  which  show  that  the  lan- 
guage thus  used  meant  nothing  more 
than  that  the  employee  could  recover, 
unless  his  negligence  was  the  proximate 
cause  of  the  injury.  Bodie  v.  Charles- 
ton &  W.  G.  R.  Co.  (1901)  61  S.  C.  468, 
39  S.  E.  715. 

See  also  Louisville  &  N.  R.  Co.  v.  Roh- 
inson  (1868)  4  Bush,  507;  Greer  v. 
Louisville  &  N.  R.  Co.    (1893)    94  Ky. 


169,  21  S.  W.  649;  Walash  R.  Go.  v. 
Zerwick   (1897)   74  111.  App.  670. 

It  is  error  to  charge  a  jury  that  they 
cannot  find  against  the  plaintiff,  though 
he  may  have  been  guilty  of  contributory 
negligence,  if  the  delinquent  employee 
could  have  prevented  the  injury  by  the 
exercise  of  ordinary  care.  The  proper 
form  of  instruction  is  that,  if  the  plain- 
tiff was  guilty  of  negligence  but  for 
which  the  injury  would  not  have  been 
inflicted,  the  jury  should  find  for  the 
defendant,  unless  the  delinquent  em- 
ployee, after  seeing  plaintiff's  danger, 
could  have  prevented  the  injury  by  the 
exercise  of  reasonable  care.  Washington 
Mfg.  &  Min.  Co.  v.  Barnett  (1897)  19 
Ky.  L.  Eep.  958,  42  S.  W.  1120. 

'Louisville  d  N.  R.  Co.  v.  McCoy 
(1883)  81  Ky.  411;  Louisville  &  N.  R. 
Co.  V.  Earl  (1893)  94  Ky.  368,  22  S.  W. 
607. 

°  In  Keefe  v.  Chicago  &  ISf.  W.  R.  Co. 
(1894)  92  Iowa,  182,  60  N.  W.  503,  it 
was  held  to  be  error  to  give  a  charge  to 
the  effect  that  the  defendant  was  liable 
if,  by  the  exercise  of  ordinary  care,  the 
peril  of  the  injured  servant  could  have 
been  discovered.  To  same  effect,  see 
Georgia  P.  R.  Co.  v.  Lee  (1890)  92  Ala. 
262,  9  So.  230.  See  also  §  314,  subd.  a, 
note  3,  supra. 
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placed  himself  in  a  position  of  danger  through  his  own  negligence, 
can  recover  of  the  master  for  injuries  received  by  reason  of  the  failure 
of  servants  to  exercise  reasonable  care  to  prevent  injury  to  him  after 
discovering  the  danger.^ 

The  rule  now  under  discussion  is  generally  considered  to  be  appli- 
cable only  where  an  appreciable  interval  of  time  elapsed  between  the 
negligent  act  of  the  servant  and  the  final  catastrophe,  and  there  was 
accordingly  a  specific  period  during  which  it  was  in  the  defendant's 
power  to  prevent  the  injury  by  proper  care  and  caution.  It  cannot  be 
construed  in  such  a  manner  as  to  absolve  a  servant  from  the  consequen- 
ces of  his  negligence  in  a  case  which  presents  the  ordinary  elements 
of  a  breach  of  duty  on  the  master's  part,  resulting  in  more  or  less  per- 
manent conditions,  and  a  want  of  caution  on  the  servant's  part  in  per- 
forming his  functions  during  the  continuance  of  those  conditions.* 
But  a  difFerent  theory  has  been  propounded  in  North  Carolina  in  re- 
spect to  a  statutory  duty.® 

B.  What  constitutes  coNTPaBUTORT  negligence  on  the  paet  of 

A  SERVANT. 

328.  Generally. —  The  standard  which  a  servant  is,  like  any  other 
person,  required  to  satisfy  in  doing  the  acts  which  a  performance  of 
his  duties  involve,  is  that  expressed  by  the  phrases  "ordinary  care,"^ 
or  "ordinary  care  and  diligence,"^  or  "reasonable  and  ordinary  care,"'"' 

'  Bvarts  v.  St.  Paul,  M.  &  M.  R.  Co.  by  the  exercise  of  ordinary  care  and  cau- 

(1894)  56  Minn.  141,  22  L.  R.  A.  663,  57  tion,  have  avoided  the  injury,  the  jury 

N.  W.  459.  should  find  for  the  plaintiff. 

'  In  Cagney  v.  Hannibal  &  St.  J.  R.  Co.  °  In  a  recent  case   it   was   laid   down 

(1879)    69  Mo.  416,  the  court  held  er-  that   a   brakeman's    contributory   negli- 

roneous  an  instruction  to  the  effect  that,  gence  in  coupling  cars  would  not  pre- 

even  if  the  jury  should  believe  that  the  elude  recovery  for  the  continuing  act  of 

plaintiff  was  guilty  of  negligence  which  negligence   of   which   the   company  was 

contributed     to    the     injury,    yet    they  guilty  in  having  failed  to  comply  with  a 

should  find  for  him,  if  they  also  believed  statute  requiring  the  use  of  self-couplers 

that  the  defendant  might  have  avoided  on  its  cars.     Greenlee  v.  Southern  R.  Co. 

said  injury  by  the  use  of  ordinary  care  (1898)    122  N.  C.  977,  41  L.  R.  A.  399, 

in  furnishing  plaintiff  with  safe  instru-  30  S.  E.  115.     See  also  Troxler  v.  South- 

mentalities  upon  which  to  perform  the  em  R.  Go.   (1899)   124  N.  C.  189,  44  L. 

work  on  which  he  was  engaged,  and  that  R.  A.  313,  32  S.  E.  550. 

such   want  of  care  was  the   proximate  ^  Carr    v.     Manchester    Electric     Co. 

cause  of  the  injury.     See  also  Rains  v.  (1900)  70  N.  H.  308,  48  Atl.  286;  Geor- 

St.  Louis,  I.  M.  &  8.  R.  Co.   (1879)   71  gia   Cotton   Oil   Co.   v.   Jackson    (1900) 

Mo.  164,  36  Am.  Rep.  459,  where  it  was  112  Ga.  620,  37  S.  E.  873. 

held  error  to  give  an  instruction  to  the  '  Bessemer    Land    &    Improv.    Co.    v. 

effect  that,  although  the  servant  might  Campbell    (1898)    121   Ala.   50,   25   So. 

have   failed   to   exercise   ordinary   care,  793. 

and  might  have  been  guilty  of  negligence  ^Greenleaf  v.  Dubuque  &  S.  C.  R.  Co. 

which    contributed   to   the    injury    com-  (1871)    33  Iowa,  57;   Gates  v.  Pennsyl- 

plained  of,  yet,  if  the  defendant  might,  vania  R.    Co.    (1893)    154   Pa.   566,   26 

by   differently   erecting   or   maintaining  Atl.  598. 
the  bridge  which  caused  that  injury,  or 
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or  "ordinary  diligence  or  common  prudence."*  He  is  boimd  to  exer- 
cise that  deg'ree  of  care  which  a  reasonably  prudent  person  would  use 
in  order  to  avoid  being  injured,®  or  which  might,  under  the  given  cir- 
cumstances, be  "reasonably  expected  of  an  ordinarily  prudent  per- 


son 


"6 


Instructions  are  correct  or  erroneous,  according  as  thry  recognize 
or  ignore  the  standard  thus  fixed.'^ 


'Central  R.  &  BJcg.  Co.  v.  Lanier 
(1889)  83  Ga.  587,  10  S.  E.  279. 

'Wilson  V.  Williams  (1900)  22  Ky.  L. 
Rep.  567,  58  S.  W.  444. 

'Georgia  Cotton  Oil  Co.  v.  Jachson 
(1900)   112  Ga.  620,  37  S.  E.  873. 

'A  jury  is  properly  charged  that,  al- 
though it  is  the  duty  of  a  railroad  com- 
pany to  use  the  highest  degree  of  care 
to  insure  the  safety  of  its  passengers, 
the  engineer  of  a  passenger  train  is  not 
required,  as  between  himself  and  the 
company,  to  exercise  more  thin  ordi- 
nary care.  Hall  v.  Chicago,  B.  &  N.  R. 
Co.  (1891)  46  Minn.  439,  49  N.  W.  239. 
In  an  action  for  injuries  caused  by  the 
failure  of  the  master's  representative 
to  give  instructions  to  an  employee  re- 
garding the  direction  in  which  he  was  to 
run  when  a  tree  which  he  was  cutting 
down  should  fall,  it  is  proper  to  refuse 
a  charge  implying  that  he  could  not 
recover  if  he  did  not  run  in  a  safe  di- 
rection. Postal  Teleg.  Cable  Co.  v.  Hul- 
3ey    (1896)    115  Ala.  193,  22  So.  854. 

An  instruction  is  erroneous  by  which, 
in  a  case  where  a  railway  servant  wa« 
knocked  off  a  car  by  the  spout  of  a 
water-tank,  the  jury  are  told,  without 
qualification,  that  their  verdict  should 
be  for  the  defendant,  if  they  found  that 
plaintiff  could  have  avoided  the  col- 
lision by  stooping  or  moving  to  either 
side  of  the  car,  and  still  havfe  performed 
his  duty,  but  that  he  did  not  so  avoid 
the  spout.  Greenleaf  v.  Dubuque  &  H. 
C.   R.   Co.    (1871)    33   Iowa,   57. 

See  further  as  to  this  class  of  oases, 
§  350  infra. 

An  instruction  that  "it  is  the  duty 
of  every  person  to  use  his  senses  to 
learn  what  is  going  on  about  him,  and 
that,  the  more  dangerous  a  position  in 
which  he  is  placed,  the  more  care  should 
he  use  to  protect  himself  from  injury,'' 
is  properly  refused  as  misleading,  since, 
without  explanation,  the  jury  might  in- 
fer that  a  higher  degree  of  care  than 
ordinary  care  would  be  required.  In- 
ternational &  G.  N.  B.  Co.  V.  Stephen- 
son   (1897)    22  Tex.  Civ.  App.  220,  54 


S.  W.  1086.  An  instruction  that  if  the 
jury  believe  that  the  servant  knew  of 
the  existence  of  the  dangerous  condi- 
tions which  caused  his  death  in  time  to 
have  escaped  from  the  place  where  they 
existed,  and  failed  to  do  so,  they  must 
find  for  defendant,  is  properly  refused 
as  exacting  too  high  a  degree  of  dili- 
gence. Bessemer  Land  &  Improv.  Co. 
V.  Campbell  (1898)  121  Ala.  50,  25  So. 
793.  An  instruction  that,  in  determin- 
ing decedent's  contributory  negligence, 
the  jury  should  consider  whether  the 
servant  had  exercised  due  and  reason- 
able care,  and  that,  if  they  should  be- 
lieve that  decedent  did  not  exercise  the 
greatest  care  and  caution  that  an  ordi- 
narily prudent  man  would  exercise  un- 
der like  circumstances,  then  they  should 
find  for  defendant, — is  properly  refused. 
Missouri  P.  R.  Co.  v.  Foac  (1900)  60 
Neb.  531,  83  N.  W.  744.  Error  in 
charging  that  the  care  required  of  an 
employee  in  the  use  of  implements  and 
the  operation  of  machinery  is  such  as 
"a  man  of  his  experience  and  his  situ- 
ation would  ordinarily  use,"  instead  of 
such  care  as  an  ordinarily  prudent  man 
of  his  experience  and  in  his  situation 
would  ordinarily  use,  is  not  cured  by  a 
subsequent  paragraph  correctly  defining, 
in  general  terms,  negligence  and  ordi- 
nary care.  BUlsboro  Oil  Co.  v.  White 
(1897;  Tex.  Civ.  App.)  41  S.  W.  874. 
An  instruction  requiring  the  servant  to 
use  "such  ordinary  care  as  a  person  of 
ordinary  prudence  would  have  used  un- 
der similar  circumstances"  is  not  mis- 
leading, as  causing  the  jury  to  believe 
that  plaintiff  was  not  required  to  use 
as  high  <i  degree  of  care  as  a  person  of 
ordinary  prudence  "would  reasonably 
have  been  expected  to  exercise"  under 
similar  circumstances.  Galveston,  H. 
&  8.  A.  R.  Co.  V.  Williams  (1901;  Tex. 
Civ.  App.)  62  S.  W.  808. 

The  use  of  tiie  word  "expected"  in  an 
instruction  in  an  action  for  the  death 
of  an  employee,  that,  even  though 
the  jury  find  that  defendant  was  negli- 
gent, if  they  further  find  that  the  em- 
ployee  did   not   exercise   that   ordinary 
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There  is  some  authority  for  the  theory  that  certain  classes  of  em- 
ployees are  to  be  judged  by  more  lenient  standards  than  others.®  But 
this  conception  seems  to  be  inconsistent  with  the  central  idea  which 
governs  cases  of  this  class,  viz.,  that  the  one  constant  standard  is  the 
hypothetical  behavior  of  a  prudent  person  under  the  given  circum- 
stances. 

The  acceptance  of  that  standard  also  renders  it  necessary  to  reject 
the  notion  that  it  may  be  material  to  inquire  whether  the  injured  serv- 
ant himself  believed  that  he  was  acting  prudently  at  the  time  of  the 
accident.® 


care  and  diligence  to  prevent  injury 
which  would  be  "expected"  of  an  ordi- 
narily prudent  person  in  similar  cir- 
cumstances the  jury  should  find  for  de- 
fendant,— is  proper.  Galveston,  E.  a  S. 
A.  R.  Co.  V.  Bonnet  (1896;  Tex.  Civ. 
App.)   38  S.  W.  813. 

A  requested  instruction  that  the  mas- 
ter is  not  liable  if  the  injured  employee 
thrust  his  hand  into  the  recesses  of  a 
going  machine  without  knowing  what 
he  would  meet  is  properly  supplemented 
by  the  additional  statement  that,  if  a, 
prudent  person  would  not  have  done 
what  the  plaintiff  did,  the  verdict  must 
be  for  the  defendant.  Bennett  v.  War- 
ren   (1901)    70  N.  H.  564,  49  Atl.   105. 

The  jury  should  not  be  told  to  con- 
sider what  degree  of  care  the  serv- 
ant's "intelligence  and  understanding" 
should  have  enabled  him  to  exercise  un- 
der the  given  circumstances.  Georgia 
Cotton  Oil  Co.  V.  Jackson  (1900)  112 
Ga.  620,  37  S.  E.  873.  Nor  is  it  proper 
to  charge  that  the  question  to  be  an- 
swered is  whether  a  man  of  ordinary  in- 
telligence would  regard  the  work  as 
hazardous.  A  man  of  ordinary  intelli- 
gence may  be  very  rash.  Ft.  Wayne  v. 
Christie  (1901)  156  Ind.  172,  59  N.  E. 
385. 

Where  an  instruction  states  that  It 
was  the  duty  of  deceased  to  take  rea- 
sonable care  of  his  own  safety,  "even 
though  to  do  so  required  his  whole 
time,"  the  last  clause  is  properly  strick- 
en out.  Pittsburgh,  C.  &  St.  L.  R.  Go. 
V.  McGrath  (1885)  115  111.  172,  3  N.  E. 
439. 

In  a  case  where  the  theory  of  the  de- 
fense was  that  a  brakeman  ought  to 
have  observed  that  the  bumper  on  one 
of  two  cars  which  he  was  about  to  cou- 
ple was  higher  than  that  on  the  other, 
and  that  the  link  which'  he  was  using 
was  too  short,  it  was  held  proper  to  re- 
fuse  to   charge    the   jury   in    substance 


that,  if  a  particular  duty  was  imposed 
upon  the  plaintifi',  and  he  failed  to  per- 
form that  duty,  or  that,  if  the  plain- 
tiff in  attempting  to  discharge  the  duty 
so  imposed  committed  an  error  of  judg- 
ment which  resulted  in  injury,  he  could 
not  recover.  Such  an  instruction  is 
faulty  in  that  it  ignores  the  question 
whether  the  plaintiflf,  in  the  omission 
of  the  duty,  or  in  the  forming  of  his 
judgment,  which  turned  out  to  be  er- 
roneous, was  in  any  way  guilty  of  negli- 
gence. The  court  remarked  that,  while 
it  might  be  difficult  to  suppose  a  case 
in  which  a  man  could  omit  to  perform 
an  imposed  duty,  and  yet  be  entirely 
free  from  fault,  it  was  possible,  ana 
even  probable,  that  a  man  in  the  per- 
formance of  a  duty  imposed  on  him 
might  exercise  the  greatest  care,  and 
still,  because  of  an  error  of  judgment 
in  the  performance  of  the  duty,  might, 
without  fault  on  his  part,  be  injured. 
Port  Royal  &  W.  G.  R.  Co.  v.  Davis 
(1894)   95  Ga.  292,  22  S.  E.  833. 

'In  Paterson  v.  Wallace  (1854)  1 
Macq.  H.  L.  Cas.  748,  28  Eng.  L.  &  Eq. 
48  (a  mining  accident)  Lord  Cranworth 
remarked  that  rashness  is  a  relative 
term.  That  which  would  reasonably  be 
treated  as  rashness  in  the  case  of  some 
persons  may  not  be,  for  the  purposes  of 
preventing  a  reeoveiy,  rashness  in  a 
workman,  if  the  master  knew  that  the 
rashness  was  of  a.  kind  which  workmen 
of  that  particular  class  ordinarily  ex- 
hibited. 

°It  is  error  to  give  an  instruction  from 
which  the  jury  may  infer  that  the  fact 
that  a  brakeman  who  was  killed  while 
uncoupling  cars  did  not  believe  it  was 
imprudent  to  uncouple  them  in  the  man- 
ner that  he  did,  and  had  good  ground, 
as  a  reasonably  prudent  man,  for  be- 
lieving that  he  could  uncouple  them 
without  injury  to  himself,  will  relieve 
him  from    the    charge    of    contributor/ 
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329.  Care  proportionate  to  the  danger  must  be  exercised. —  The  obli- 
gatory care  which  is  designated  as  "ordinary"  varies  according  to  cir- 
cumstances.-' 

But  this  variation  does  not  imply  that  the  standards  by  which  the 
quality  of  the  sei-vant's  conduct  is  to  be  tested  is  different  in  different 
employments.  AVhatever  may  be  the  nature  of  the  work,  the  standard 
to  be  considered  remains  intrinsically  the  same,  and  the  servant  is 
never  required  to  exercise  any  greater  care  and  diligence  than  a  pru- 
dent person  would,  under  like  circumstances,  usually  exercise  for  his 
own  safety.^ 

The  instructions  should  be  so  worded  as  to  make  this  principle  quite 
clear  to  the  jury.^ 

330.  Kespective  provinces  of  court  and  jury  in  determining  the  serv- 

negligenoe.  Pieart  v.  Chicago,  R.  I.  &  P.  Scagel  v.   Chicago,   M.  &  St.  P.  R.   Vo. 

R.  Co.    (I89I)    82  Iowa,  148,  47  N.  W.  (1981)   83  Iowa,  380,  49  N.  W.  990.    See 

1017.  also  next  note,  and  §  328,  note  8. 

"'What  would  be  ordinary  care  in  'It  is  proper  to  refuse  an  instruction 
handling  building  sand  would  be  gross  that  a  man  engaged  in  such  dangerous 
negligence  in  handling  gunpowder.  So,  work  as  that  of  a  railway  switchman  is 
the  care  to  be  exercised  in  running  a  bound  to  exercise  the  highest  diligence 
locomotive  through  a  crowded  city  is  and  caution.  Lake  Shore  d  M.  S.  H. 
something  very  different  from  that  re-  Co.  v.  O'Conner  (1885)  115  111.  254,  3 
quired  in  driving  the  same  kind  of  N.  E.  501.  An  instruction  which  im- 
vehicle  through  the  open  country.  Nev-  plies  a  gradation  of  the  care  to  be  ex- 
ertheless,  in  both  cases  the  care  re-  ercised  by  employees,  in  different  capac- 
quired  is  that  only  which  a  man  of  ordi-  ities,  of  railway  companies,  to  absolve 
nary  prudence  would  exercise  under  like  them  from  the  charge  of  contributory 
circumstances."  Philadelphia  &  R.  R.  negligence,  in  an  action  against  the  corn- 
Co.  V.  Boyer   (1881)    97  Pa.  101.  pany  for  negligently  causing  the  death 

A  servant  is  bound  to  exercise  for  his  of  one  of  its  brakemen,  is  erroneous, 
own  protection  that  degree  of  care  which  Missouri  P.  R.  Co.  v.  Gibson  (1896) 
is  commensurate  with  the  character  of  56  Kan.  661,  44  Pac.  612. 
his  occupation,  and  which  a  reasonably  An  instruction  to  the  effect  that  a 
prudent  person  would  use  under  like  brakeman,  part  of  whose  dvities  consist- 
circumstances.  Ashland  Coal  &  I.  R.  ed  in  helping  to  remove  damaged  cars 
Co.  v.  Wallace  (1897)  101  Ky.  626,  42  in  the  yards,  is  bound  to  exercise  "more 
S.  W.  744,  Kehearing  Denied  in  (1897)  than  ordinary  care  and  vigilance  to  pro- 
101  Ky.  644,  43  S.  W.  207.  tect  himself"  in  moving  a  car  marked 

It  is  the  duty  of  a  miner  to  be  vigi-  as  damaged,  requires  too  high  a  degree 

lant  and  careful  in  his  own  behalf,  and  of  care,  and  should  be  refused.     Taylor 

to  use  a  degree  of  care  proportioned  to  v.  Missouri  P.  R.   Co.    (1891;   Mo.)    16 

the  degree  of  danger  in  the  ordinary  dis-  S.  W.  206. 

charge  of  his  duties.  Trihay  v.  Broolc-  It  is  proper  to  give  an  instruction 
lyn  Lead  Min.  (jO.  (1886)  4  Utah,  468,  that  a  night  watchman  on  a  railroad 
11  Pac.  612  (instruction  to  this  effect  track  is  not  required  to  use  a  greater 
approved ) .  If  the  employment  is  a  degree  of  care  for  his  own  personal  safe- 
hazardous  one,  the  servant  is  required  ty  than  is  usually  exercised  by  careful 
to  use  very  great  precaution  to  avoid  and  prudent  persons  under  similar  cir- 
danger.  Union  P.  R.  Co.  v.  Estes  (1887)  cumstances.  Baltimore  &  O.  S.  W.  R. 
37  Kan.  715,  16  Pac.  131.  Co.  v.  Also-p    (1897)    71    111.    App.    54. 

^Thus  a  railroad  engineer  required  by  An  instruction  that  a  servant  is  bound 

the  rules  to  run  very  cautiously  during  to  use  the  care  which  a  person  of  ordi- 

heavy    storms    is    required    to    exercise  nary   prudence  would   use  in   the  same 

only  that  high  degree  of  care  which  is  situation,     considering     all     the     risks 

reasonable     under     the     circumstances,  thereof,  is  proper.     Texas  &  N.  0.  R. 
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ant's  negligence. — Whether  the  action  of  an  injured  servant  is  barrerl 
on  the  ground  that  he  was  negligent  is  a  mixed  question  of  law  and 
fact.  What  duty  is  to  be  implied  as  incident  to  the  relation  which  he 
holds  to  his  employer  is  always  a  matter  for  the  determination  of  the 
court.^  What  constitutes  a  dereliction  of  that  duty  is  a  matter  pri- 
marily for  the  jury.^  It  was  recently  laid  down  in  the  English  court 
of  appeal  that  a  verdict  negativing  fault  on  the  servant's  part  is  usu- 
ally conclusive  f  and  in  a  theoretic  point  of  view  this  statement  would 
doubtless  be  accepted,  as  correct  in  the  United  States,  also.  But  it 
seems  safe  to  say  that  the  principle  which  it  embodies  has  not  always 
been  observed  in  practice.  The  American  courts,  more  especially, 
as  is  strikingly  indicated  by  many  of  the  decisions  cited  in  the  ensu- 
ing sections;  have  gone  to  such  extreme  lengths  in  controlling  and  set- 
ting aside  verdicts,  that  it  seems  to  be  often  difficult,  if  not  impossi- 
ble, to  acquit  them  of  ignoring  altogether  the  true  boundary  line  be- 
tween their  own  functions  and  those  of  juries. 

In  employers'  liability  cases  the  judges  frequently  have  occasion  to 
enunciate  the  applicability  of  the  ordinary  doctrines  which  determine 
whether,  under  the  given  circumstances,  the  negligence  of  the  plain- 
tiff is  a  question  for  the  jury  or  for  the  court, — viz.,  that  a  servant 
ought  not  to  be  declared,  as  a  matter  of  law,  to  have  been  in  fault 
where  there  is  a  reasonable  doubt,  either  as  to  the  facts  themselves,* 

Go.  V.  single    (1895)    9  Tex.  Civ.  App.  taining    a    special    clause    which    binds 

322,  29  S.  W.  674.  him  to  use  care,  the  stipulation  applies 

An   instruction   that   negligence   is   a  to  everything  he  may  undertake  to  do; 

relative  term  when  applied  to  different  but  it  is  for  the  jury  to  decide  whether 

sets  of  circumstances,  and  that  the  cau-  he  has  violated  it.    Jones  v.  Lake  Shore 

tion  required  in  one  case  may  be  greater  &  M.  8.  R.  Co.  (1883)  49  Mich.  574,  14 

than  that  required  in  another;  but  that  N.  W.  551.     A  charge  in  an  action  for 

in  any  case  the  law  imposed  the  duty  the  wrongful  killing  of  a  servant  that 

of  observing  tne  care  due  under  such  cir-  there  was  no  sufficient  evidence  that  the 

cumstances,   which   was  the  amount  of  negligence  of  deceased  did  not  contrib- 

care  which  would  be  exercised  by  a  man  ute  to  his  injury  was  properly  refused, 

of  ordinary  intelligence  and  prudence, —  as  assuming   that   deceased    was    negli- 

is  not  erroneous    as    charging    that    in  gent.      Knight   v.    Overman    Wheel   Vo. 

some  cases  a  higher  degree  of  care  than  (1899)   174  Mass.  455,  54  N.  E.  890. 

due  care  is  necessary.    Bodie  v.  Charles-  ''Williams  v.  Birmingham  Battery  & 

ton   &   W.   G.   R.   Co.    (1901)    61   S.   C.  Metal  Co.   [1899]  2  Q.  B.  338,  68  L.  J. 

468,  39  S.  E.  715.  Q.  B.  N.  S.  918.  The  reader  may  consult 

Mfad  River  &  L.  E.  R.  Co.  v.  Barber  1  Beven,  Neg.  pp.  148  e't  seq.,  for  a  gen- 

(1856)  5  Ohio  St.  541,  67  Am.  Dee.  312,  eral  discussion  of  the  English  decisi(ms 

holding   it   error   to   instruct   the   jury  regarding    the    respective    provinces    of 

that  what  constituted  "the  various  du-  the  court  and  jury  in  negligence  cases, 

ties  of  a  conductor  of  a  train  of  cars,"  ''New    Orleans    Ice    Co.    v.    O'Malley 

incident  to  his  position,  was  a  question  (1899)    34  C.  C.  A.  233,  92  Fed.   108; 

of  fact  to  be  found  by  the  jury  from  Olsen   v.    Htarin    (1899)    43   App.   Div. 

the  evidence.  422,  60  N.  Y.  Supp.  134    (evidence  con- 

^Mad  River  &  L.  E.  R.  Go.  v.  Barker  flicting)  ;    Southern    R.    Co.    v.    Cooper 

(1856)  5  Ohio  St.  541,  67  Am.  Dec.  312.  (1901)    23  Ky.  L.   Rep.   290,  62  S.  W. 

Where  a  servant  signs  a  contract  con-  858     (evidence    conflicting)  ;     Missouri, 
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or  as  to  the  inferences  of  fact  to  be  dra^-n  from  the  testimony  f  and 
that  if,  upon  the  whole  evidence,  there  is  uncertainty  as  to  the  exist- 
ence of  negligence  on  the  servant's  part,  the  case  is  for  the  jury, 
vsfhether  the  uncertainty  arises  from  a  conflict  of  the  evidence,  or 
because,  although  the  facts  are  undisputed,  fair-minded  men  may 
honestly  draw  different  conclusions  from  them.^  The  latter  doctrine 
obviously  involves,  as  its  complement,  the  corollary  that  the  servant 
may  be  declared  by  the  court  to  have  been  wanting  in  due  care,  if 
the  evidence  is  not  reasonably  susceptible  of  any  other  construction.'' 
In  determining  whether  the  servant  was  or  was  not  negligent,  it 
is  always  competent  for  the  jury  to  take  into  consideration  the  haz- 
ardous nature  of  the  work  in  which  brakemen  are  employed,  their 
means  of  knowledge,  what  they  are  reasonably  required  to  know,  in 
the  nature  of  their  calling,  of  machinery ;  the  thought  and  reflection 
demanded  or  expected  of  such  persons,  their  just  expectation  that 
the  company  will  exercise  due  care  and  p^  adence  in  protecting  them 

K.  &  T.  R.  Go.  V.  Young  (1896)  4  Kan.  Silver  Miii.  Co.  (1897)  15  Utah,  453, 
App.  219,  45  Pae.  963  (verdict  based  on  49  Pac.  824;  Phillips  v.  Chicagn,  M.  & 
conflicting  evidence,  held  conclusive).  Bt.  P.  R.  Co.  (1885)  64  Wis.  475,  25 
An  instruction  that  if  a  red  light  by  N.  W.  544;  Illinois  C.  R.  Co.  v.  Cozby 
night  displayed  on  a  train  is  a  danger  (1898)  174  111.  109,  50  N.  E.  1011  (in- 
signal,  and  known  to  be  such  generally  struction  to  find  for  defendant  properly 
by  railroad  employees,  it  was  incumbent  refused  where  ordinary  care  on  part  of 
upon  employees  engaged  in  switching  plaintiff  was  a  possible  inference), 
cars  on  a  track  upon  which  a  car  dis-  Many  other  eases  to  tbi  same  effect  will 
playing  such  light  was  standing  to  heed  be  found  in  tiie  notes  to  the  ensuing 
such  signal  and  to  act  with  caution  in  sections. 

its  presence,  although  they  may  not  have  °  Tennessee     Coal,    I.     &    R.     Go.    v. 

known  that  a  car  inspector  was  under  Cvrrier  (1901)  47  C.  C.  A.  161,  108  Fed. 

the    standing    car,    is    erroneous,    where  19;    Central  R.    f'o.  v.  Freeman    (1880) 

there  is  evidence  tending  to  show  that  66  Ga..   170;    GooJc  v.   Western  £  A.  R. 

such    a   light   under   the    circumstances  Co.    (1882)    69  Ga.  619. 

known  to  the  employees,  or  which  they  In  an  action  against  a  master  for  in- 

were  bound  to  know,  did  not  necessarily  juries  received  in   doing  work  which  it 

indicate  danger,  but  merely  that  the  car  was  not  necessarily  negligent  to  under- 

on  which  it  was  displayed  was  the  end  take,  the  jury  are  not  bound  to  find  that 

of   the   train.     Abbitt   v.   Lake   Erie   <k  the   plaintiff  was   careless   because   sev- 

W.  R.  Co.    (1898)    150  Ind.  498,  50  N.  eral  witnesses  testified  that  he  said  the 

E.  729.  accident  was  his  own  fault.     Martineau 

"Gates  V.  Pennsylvania  R.  Co.   (1893)  v.  National  Blank  Book  Co.   (1896)   166 

154    Pa.   566,    26    Atl.    598;   Payve    v.  Mass.  4,  43  N.  E.  513. 

Reese    (1882)    100  Pa.   301;   Bannon  v.  'Elliott   v.    Chicago,    U.   d   St.   P.   R. 

Lutz   (1893)    158  Pa.  160,  27  Atl.  890;  Co.    (1893)    150    U.   S.   245,    37   L.  ed. 

Texas  &  P.  R.  Co.  v.  Gentry  (1895)   163  1068,  14  Sup.  Ot.  Rep.  85;  Both  v.  Pet- 

U.   S.   353,   41   L.   ed.   186,   16   Sup.   Ct.  ers    (1882)   55  Wis.  405,  13  N.  W.  219, 

Rep.   1104;   Flaherty  v.   yorwood  Engi-  and   cases  cited  passim  in  the   ensuing 

neering   Go.    (1898)    172   Mass.   134,   51  sections. 

N.   E.   463;   Kann   v.   Meyer    (1898)    88  "M'hen    facts    con.stituting   negligence 

Md.  541,  41  Atl.  1065;  Jones  v.  Flint  d  are  either  admitted  or  conclusively  es- 

P.  M.  R.  Co.    (1901)    127  Mich.  198,  86  tablished  by  undisputed  evidence,  it  is, 

N.  W.  838;  Redding  v.  East  Tennessee,  of  course,  the  duty  of  the  court  to  de- 

V.  d  G.  R.  Co.   (1884)   74  Ga.  385;  Beti-  clare     the      law     applicable      thereto." 

nett  V.  Northern  P.  R.  Co.    (1892)   3  N.  Gates    v.    Pennsylvania    R.  Go.    (1893) 

D.  91,  54  N.  W.  314;  Reese  v.  Morgan  154  Pa.  566,  26  Atl.  598. 
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against  injury,  and  to  give  due 'weight  to  those  instincts  which  natur- 
ally lead  men  to  avoid  injury  and  preserve  their  lives.'' 

Contributory  negligence  being,  as  we  have  seen  (§§  319,  320, 
supra),  predicable  only  where  the  servant  understood  the  conditions 
and  the  resulting  dangers,  the  case  is  always  for  the  jury  if  it  is 
not  a  necessary  deduction  from  the  evidence  that  he  did  understand 
those  conditions  and  those  dangers.® 

Considered  with  relation  to  the  sufficiency  of  the  declaration,  the 
above  principles  involve  tlie  corollary  that  a  court  cannot  say,  as  a 
matter  of  law,  from  the  allegations  in  which  the  servant  states  his 
cause  of  action,  that  he  was  guilty  of  contributory  negligence,  unless 
his  statement  so  clearly  indicates  such  negligence  that,  giving  him 
the  benefit  of  all  possible  evidence  which  would  be  admissible  under 
his  allegations,  there  is  no  reasonable  ground  upon  which  a  difference 
of  opinion  could  be  entertained  with  regard  to  the  quality  of  his 
conduct.-''* 

331.  Failure  to  use  appropriate  precautions  in  dangerous  situations. — 
(Compare,  generally,  the  cases  cited  in  §§  338,  339,  and  §  348,  subd. 
a,  infra). — A  doctrine  which  may  not  improperly  be  regarded  as  a 
direct  deduction  from  the  principle  stated  in  §  329,  supra,  is  that 
a  servant  who,  as  the  result  either  of  his  own  voluntary  acts,  or  of 
events  over  which  he  has  no  control,  finds  himself  placed  in  a  posi- 
tion in  which  he  will  be  exposed  to  some  specific  hazard,  unless  he 
pursues  a  certain  course  of  action,  must,  at  his  peril,  pursue  that 
course,  if  a  person  possessing  the  intelligence  and  knowledge  which 
are  imputed  to  him  ought  to  have  seen  that  by  doing  this  he  would 
be  able  to  minimize  the  risk  of  injury.  This  principle  prevents 
recovery,  irrespective  of  whether  the  act  or  predicament,  when  con- 
sidered apart  from  the  fact  that  proper  precautions  were  not  exercised, 
was  or  was  not  one  which  betokened  culpability  on  the  servant's  part. 
The  cases  illustrating  this  type  of  negligence  may  be  conveniently 
tabulated  under  the  headings  specified  in  the  siubjoined  note.-' 

'Greenleaf  v.  Illinois  C.  B.  Co.  (1870)  headlight  on  his  engine,  the  absence  of 

29  Iowa,  14,  4  Am.  Rep.   181.  air  brakes,  and  the  incompetency  of  his 

"Keist    V.     Chicago,     G.    W.    R.     Co.  fireman,    and    that    in    approaching     a 

(1899)  110  Iowa,  32,  81  N.  W.  181;  switch  it  is  his  duty  to  look  for  the  dan- 
McLaughlin  v.  Eidlitz  (1900)  50  App.  ger  signal,  and  that  if  there  is  no  light 
Div.  518,  64  N.  Y.  Supp.  193.  See  also,  it  is  his  duty  to  stop  his  train, — is  guil- 
generally,  chcapter  xxi.,  post.  ty  of  contributory  negligence  in  running 

^'Rolseth  V.   Smith    (1887)    38  Minn,  a  train  on  a  foggy  morning  at  the  rate 

14,  35  N.  W.  565;   Wilson  v.  Williains  of  30  miles  an  hour  into  an  open  switch 

(1900)  22  Ky.  L.  Rep.  567,  58  S.  W.  at  which  no  light  was  displayed.  IIU- 
444.  nois  C.  B.  Co.  v.  Guess  (1897)   74  Miss. 

'  (a)  Operation  of  railway  trains  and  170,  21  So.  50.  An  engineer  who,  imme- 
cars. — A  freight  engineer  who  in  start-  diately  after  a  storm  which  he  knew  had 
ing   knows   of   the   insufiicienc.y   of   the   caused   many   washouts,    and   with   the 
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A  precaution  predicable  with  regard  to  dangerous  situations  of 
every  kind  is  indicated  by  the  decision  that  negligence  is  inferable 

knowledge  that  his  train  had  been  pre-  so  foggy  that  he  cannot  see  a  distance  of 
ceded  by  no  sectionmen,  maintains  such  more  than  15  or  20  feet,  at  such  speed 
a  speed  that  he  cannot  stop  within  130  that  he  cannot  stop  in  time  to  prevent  a 
feet,  the  distance  he  can  see  ahead  on  go-  collision  with  an  approaching  car,  is 
ing  around  a  curve,  and  so  runs  into  a  guilty  of  negligence  which  is  the  proxi- 
washout,  is,  as  a  matter  of  law,  negli-  mate  cause  of  an  injury  received  by  him 
gent.  Sweeney  v.  Minneapolis  &  St.  L.  in  such  collision.  Savage  v.  Nassau 
R.  Go.  (1885)  33  Minn.  153,  22  JST.  W.  Electric  B.  Go.  (1899)  42  App.  Div.  241, 
289.    The  widow  of  an  engineer  killed  in   59  N.  Y.  Supp.  225. 

a,  collision  cannot  recover  where  he  was  The  fact  that  a  conductor  of  a  street 
warned  by  a  signal  of  danger  ahead,  and  car  had  been  over  the  road  before  he  was 
immediately  thereafter  another  signal  thrown  off  by  a  jolt  at  a  place  where  the 
was  given  indicating  that  he  might  pro-  track  was  dangerously  out  of  alignment 
ceed  with  safety,  but  both  signals  were  was  held  not  to  be  a  sufficient  ground  for 
continuously  displayed  together  so  as  to  taking  the  question  of  his  contributory 
leave  it  in  doubt  which  should  be  regard-  negligence  from  the  jury.  Goughlin.  v. 
ed,  and  he  went  on,  disregarding  the  Brooklyn  Heiyhts  R.  Go.  (1901)  59  App. 
danger  signal,  with  the  result  that  the  Div.  126,  68  N.  Y.  Supp.  1105. 
collision  ensued.  Devine  v.  Savannah,  The  driver  of  a  street  car  is  negligent 
F.  (G  W.  B.  Co.  (1892)  89  Ga.  541,  15  S.  in  allowing  the  car  to  acquire  such  a 
E.  781.  momentum  when  near  a  railway  cross- 

\'\'here  an  operator  hands  a  wrong  or-  ing,  that  he  could  not  stop  it  in  time  to 
der  respecting  the  movements  of  a  train  prevent  a  collision  with  a  train.  Man- 
to  a  conductor,  and  the  terms  of  the  or-  tel  v.  Ghicago,  M.  &  St.  P.  R.  Go.  ( 1885 ) 
der  show  that  it  is  not  directed  to  him,  33  Minn.  62,  21  N.  W.  853. 
he  is  negligent  if  he  takes  it  without  in-  A  brakeman  on  a  railroad  is  not,  as 
quiry.  East  Tennessee,  V.  &  Q.  R.  Go.  matter  of  law,  guilty  of  negligence  con- 
v.  De  Armond  (1887)  86  Tenn.  73,  5  S.  tributing  to  his  death,  in  attempting  to 
W.  600.  light   a   cigarette  while  sitting   on   the 

Whether  a  brakeman  was  guilty  of  rear  bolster  of  a  skeleton  car  from 
negligence  in  not  taking  hold  of  the  which  he  fell  under  the  train  and  was 
brake  rod  to  steady  himself  in  anticipa-  killed.  Davis  v.  Miller  (1896)  109  Ala. 
tion  of  a  jerk  was  held  to  be  a  question    589,  19  So.  699. 

for  the  jury,  in  Sloan  v.  Central  Iowa  (b)  Operation  of  hand  cars. — An  ex- 
R.  Co.  (1883)  62  Iowa,  728,  16  N.  W.  perienced  section  hand  who  is  thrown 
331.  But  it  has  been  held  that  a  brake-  from  a  hand  ear  by  a  sudden  stoppage 
man  employed  to  run  a,  car  loaded  with  of  the  car  cannot  recover  where  the  em- 
stone  from  a  quarry  to  a  railroad  is  not,  ployee  who  put  on  the  brake  gave  the 
as  matter  of  law,  negligent  in  letting  usual  signal,  and  the  injured  servant, 
the  brake  off  a  little  from  the  car  at  the  although  he  knew  the  car  would  stop, 
very  beginning,  although  the  car  moves  made  no  effort  to  save  himself  by  hold- 
gradually  before  he  does  so.  Spaulding  ing  on  to  the  lever.  Gulf,  G.  &  S.  F.  R. 
V.  W.  N.  Flynt  Granite  Go.  (1893)  159  Co.  v.  Euhert  (1900;  Tex  Civ.  App.)  54 
Mass.  587,  34  N.  E.  1134.  S.  W.  1074. 

The  motorman  of  an  electric  car  is  A  section  hand  is  not,  as  matter  of 
guilty  of  such  contributory  negligence  law,  negligent  in  having  hold  of  the  han- 
as  will  prevent  recovery  for  an  injury  by  die  of  the  hand  car  with  only  one  hand, 
collision  with  a  vehicle  going  in  the  Alabama  Mineral  R.  Go.  v.  Jones  (1897) 
same  direction  as  his  car,  where  the  car  114  Ala.  519,  21  So.  507. 
was  going  at  such  a  rate  of  speed  on  a,  A  section  boss  is  guilty  of  grossest 
foggy  morning  that  he  could  not  stop  negligence  in  running  a  hand  car  into  a 
it  in  time  to  prevent  the  collision  after  deep  cut,  without  preparations  to  watch 
the  vehicle  became  visible.  La  Pontney  for  and  warn  a  train  known  to  be  due. 
V.  Shedden  Cartage  Go.  (1898)  116  Goodlett  v.  Louisville  &  N.  R.  Co. 
Mich.  514,  74  N.  W.  712  (action  against  (1887)  122  U.  S.  391,  30  L.  ed.  1230,  7 
stranger).  Sup.  Ct.  Rep.  1254. 

A  motorman  who  takes  an  east-bound        Sectionmen  on  a  hand  car  who,  with- 
car  on  the   west-bound  track,   although    out  excuse  and  with  notice  that  a  wild 
by  order  of  the  dispatcher,  on  a  morning  train  may  come  along  at  any  time,  go 
Vol  I,  M.  &  S,— 52, 
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down  grade  around  a  curve  wholly  cut- 
ting off  the  view,  at  a  rate  faster  than 
that  of  the  train  which  meets  it,  are 
guilty  of  negligence  which  will  prevent 
recovery  for  injuries  from  collision  with 
a  wild  train  properly  sent  out  and  which 
whistles  in  accordance  with  the  rules. 
Shepard  v.  Boston  &  M.  R.  Co.  (1893) 
158  Mass.  174,  33  N.  E.  508.  "The  mo- 
ment" said  Mr.  Justice  Holmes,  "a  man 
ha»  notice  that  a  train  may  come  along 
a  track  without  warning  at  any  hour,  if 
he  is  run  down  by  such  a  train  when  he 
is  traveling  on  the  track  the  other  way, 
it  is  impossible  for  him  to  escape  the  im- 
putaton  of  negligence  merely  by  showing 
that  such  trains  were  few,  and  the 
chance  of  their  coming  small." 

Trackmen  running  a  hand  car  around 
a  curve  on  a  down  grade  are  guilty  of 
negligence  in  failing  to  send  a  flagman 
around  the  curve  to  flag  an  approaching 
train,  if  such  precaution  would  be  taken 
by  a  man  of  ordinary  prudence  under 
similar  circumstances,  although  a  print- 
ed rule  requires  flagmen  to  be  sent 
around  curves  in  going  "up''  grade  only. 
Southern  P.  Co.  v.  Ryan  (1895;  Tex. 
Civ.  App.)   29  S.  W.  527. 

A  section  foreman  on  a  hand  car  is 
not,  as  matter  of  law,  guilty  of  contrib- 
utory negligence  in  going  at  a  high  rate 
of  speed  on  the  track  where  it  is  ob- 
scured by  dense  smoke,  without  stopping 
to  ascertain  whether  a  train  is  coming 
from  the  opposite  direction,  where  he 
follows  so  closely  behind  a  train  which 
has  passed  that  he  will  be  through  the 
smoke  before  such  train  can  reach  a  side 
track  beyond  the  smoke  and  allow  an- 
other train  coming  down  the  main  track 
at  the  usual  rate  of  speed  to  enter  the 
smoke ;  but  otherwise  if  he  does  not 
know  how  far  the  former  train  is  ahead 
of  his  hand  car.  Woodward  Iron  Co.  v. 
Herndon  (1897)  114  Ala.  191,  21  So. 
430.  On  the  second  appeal  of  this  case 
(1901)  130  Ala.  364,  30  So.  370,  it  was 
held  to  be  proper  to  instruct  that  if  the 
jury  believed,  from  the  evidence,  that 
the  switch  engine,  at  and  before  the  col- 
lision, was  running  at  its  customary 
speed,  they  should  find  for  defendant; 
and  also  that,  if  the  plaintifiF's  intestate 
was  informed  that  the  switch  engine  was 
liable  to  be  passing  along  the  track 
where  the  smoke  was  at  any  time  of  day, 
and  did  not  see  and  could  not  know  how 
far  the  incoming  train  was  ahead  of  the 
hand  car  when  he  entered  the  smoke,  he 
was  nc.jligent  in  not  stopping  before  en- 
tering the  smoke,  and  sending  a  flagman 
fo.  .1 H 1  d,     It  was  also  held  to  be  for  the 


jury  to  say  whether  he  was  negligent  in 
not  sending  on  a  flagman  before  enter- 
ing the  smoke,  the  evidence  being  con- 
flicting as  to  the  distance  between  the 
incoming  train  and  the  hand  car  at  the 
time  the  former  disappeared  in  the 
smoke ;  and  it  might  therefore  have  been 
justifiable  to  act  on  the  assumption  that 
the  switch  engine  would  not  secure  the 
right  of  way  after  the  passage  of  the 
train  in  time  to  get  as  far  as  the  smoke. 
A  road  master  who  enters  a  cut  on  a 
velocipede  hand  car  knowing  that  a 
train  was  nearly  due  from  the  opposite 
direction  is  guilty  of  negligence  which 
will  prevent  his  recovering  for  injuries 
caused  by  a  collision  with  the  train.  In- 
ternational &  G.  N.  R.  Co.  v.  McCarthy 
(1885)   64  Tex.  632. 

A  railroad  employee  in  charge  of  a 
hand  car,  who  wrongfully  and  for  his 
own  pleasure  delays  his  return  with  the 
car  until  it  is  too  dark  to  see  freight 
cars  left  standing  on  the  track,  is  bound 
to  proceed  with  such  caution  as  may  be 
necessary  to  secure  his  safety.  If, 
through  running  the  car  too  rapidly,  he 
fails  to  observe  cars  standing  on  the 
track  and  a  collision  results,  the  mere 
fact  that  the  cars  have  been  left  with- 
out signal  lights  will  not  render  the 
company  liable  for  injuries  caused  by 
the  collision.  Sliney  v.  Duluth  &  W.  R. 
Co.  (1891)  46  Minn.  384,  49  N.  W.  187. 
Where  a  track  repairer  was  killed  at 
night  by  the  collision  of  a  backing 
train  of  cars  with  a  hand  car  in  which 
he,  with  others,  was  approaching  the 
station  at  which  the  train  was  standing, 
it  is  error  to  instruct  the  jury  that,  if 
deceased  knew  that  the  train  was  at  the 
station,  he  was  not  guilty  of  negligence 
in  aproaching  it  in  a  hand  car,  unless  he 
knew  the  train  was  in  motion.  Cata- 
wissa  R.  Co.  v.  Armstrong  (1865)  49 
Pa.  186. 

An  inexperienced  section  hand  on  a 
hand  car  cannot  be  held,  as  matter  of 
law,  guilty  of  contributory  negligence  in 
not  trying  to  stop  the  speed  of  the  car 
on  which  he  is  riding,  on  seeing  another 
closely  following  at  a  high  rate  of  speed, 
— especially  where  there  is  nothing  to 
show  that  the  slackening  of  the  speed 
would  have  prevented  the  collision  by 
which  he  was  injured.  Christiansen  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  (1896) 
67  Minn.  94,  6'9  N.  W.  640. 

See  also  cases  cited  in  §  343,  note  1, 
infra. 

(c)  Inspecting  and  repairing  of  roll- 
ing stock. — Negligence  was  held  to  be  a 
necessary  inference  wh^re  an  experienced 


331] 


NEGLIGENCE  AT  TIJME  OF  INJURY. 


819 


car  repairer  failed  to  set  out  a  signal 
flag  at  both  ends  of  the  siding  where  he 
was  at  work,  although  at  the  end  where 
the  flag  was  not  set  engines  used  to  en- 
ter only  two  or  three  times  a  week. 
Chicago,  B.  &  Q.  R.  Co.  v.  McGraw 
(1896)  22  Colo.  363,  45  Pac.  383.  A 
railway  employee  cannot  recover  for 
personal  injuries  caused  by  a  shifting 
engine  bumping  the  car  on  which  he  was 
engaged  in  making  repairs,  where  he 
knew  that  if  he  put  up  a  red  flag  which 
was  at  hand,  the  car  would  not  be 
struck,  and  also  knew  of  the  danger  of 
failing  to  put  it  up,  and  yet  neglected  to 
do  so.  Cypher  v.  Huntington  &  B.  T. 
M.  R.  &  Coal  Co.  (1892)  149  Pa.  359, 
24  Atl.  225.  A  fireman  who  has  occa- 
sion to  go  underneath  an  engine  which 
has  a  leaky  valve  and  is  therefore  liable 
to  begin  moving  is  negligent  if  he  omits 
to  scotch  the  wheels.  Viclishurg  &  M. 
R.  Co.  V.  Wilkins   (1872)   47  Miss.  404. 

(d)  Coupling  cars. — A  switchman  at- 
tempting to  couple  cars  having  couplers 
which  he  knows  are  dangerous,  without 
the  exercise  of  great  care,  is  bound  to 
exercise  a  higher  than  ordinary  degree  of 
care  in  his  attempt  to  couple  the  cars. 
Southern  R.  Go.  v.  Arnold  (1897)  114 
Ala.  183,  21  So.  954.  No  action  can  be 
maintained  for  the  death  of  brakeman 
killed  while  coupling  a  car  having  an 
old-fashioned  drawbar  to  a  car  having  a 
patent  one,  owing  to  the  fact  that  he 
had  not  a  link  ready,  so  as  to  prevent 
the  platforms  passing.  Toledo,  W.  & 
W.  R.  Co.  V.  Asbury  (1877)  84  111.  429. 
A  brakeman  who  is  chargeable  with 
knowledge  that  the  coupling  appliances 
on  foreign  cars  are  dissimilar  is  bound 
to  exercise,  in  coupling  them,  a  degree 
of  care  proportionate  to  the  increased 
danger.  Kelly  v.  Abbot  {1SS5)  63  Wis. 
312,  53  Am.  Rep.  292,  23  N.  W.  890. 

Where  a  brakeman,  whose  hand  was 
mashed  by  being  caught  between  dead- 
woods,  testified  that  there  was  nothing 
to  prevent  his  seeing  that  both  the  cars 
coupled  had  deadwoods,  and  that  he 
could  have  seen  the  deadwoods  perfectly 
if  he  had  looked,  the  unavoidable  infer- 
ence is  that  his  injury  might  have  been 
avoided  by  the  exercise  of  due  care. 
Whitcomb  v.  Standard  Oil  Co.  (1899) 
153  Ind.  513,  55  N.  E.  440.  A  brake- 
man  is  guilty  of  such  contributory 
negligence  as  will  prevent  a  recovery  for 
the  crushing  of  his  hand  between  the 
bumpers  of  cars  which  he  was  attempt- 
ing to  couple,  notwithstanding  the  negli- 
gence of  the  conductor  in  signalling  the 
engineer   to   back   the   train   when   the 


brakeman  was  not  ready,  where  the  ears 
were  6  feet  apart  at  the  time  and  mov- 
ing very  slowly  and  the  brakeman  saw 
the  signal  given.  Jackson  v.  Norfolk  & 
^Y.  R.  Co.  (1897)  43  W.  Va.  380,  46  L. 
R.  A.  337,  27  S.  E.  278,  31  S.  E.  258. 
A  servant  who  has  to  handle  crippled 
cars  is  bound  to  exercise  active  vigi- 
lance to  avoid  danger,  to  at  least  the 
same  degree  that  is  demanded  of  persons 
using  highway  crossings.  Albert  v.  New 
York  C.  £  n!  R.  R.  Co.  (1894)  80  Hun, 
152,  29  N.  Y.  Supp.  1126. 

A  brakeman  who,  at  the  direction  of 
the  conductor,  attempts  to  couple  a  flat 
car  with  steel  rails  projecting  from  the 
end  of  the  car,  and  raised  4  feet  1  inch 
from  the  ground,  to  another  car,  is  not, 
as  matter  of  law,  guilty  of  contributory 
negligence  in  raising  his  head,  after 
completing  the  coupling,  just  before  he 
is  out  of  reach  of  the  rails,  so  that  it  is 
caught  between  the  end  of  a  rail  and  the 
other  car.  Corbin  v.  Winona  &  St.  P. 
R.  Co.  (1896)  64  Minn.  185,  66  N.  W. 
271. 

(e)  Dismounting  from  moving  cars. — 
A  servant  who  steps  off  the  pilot  of  a 
moving  engine  at  an  unusual  place,  with 
which  he  is  unacquainted  and  at  which 
he  is  under  no  necessity  to  alight,  in  tiie 
dark,  without  using  his  lantern,  as  he 
could,  when,  had  he  used  it,  he  would 
have  discovered  an  embankment  so 
close  to  the  track  as  to  render  his  at- 
tempt to  alight  dangerous,  cannot  re- 
cover for  injuries  sustained.  Burgin  v. 
Louisville  &  N.  R.  Co.  (1893)  97  Ala. 
274,  12  So.  395. 

A  brakeman  who  hurriedly  stepped 
from  a  train  without  looking  to  see  in 
which  direction  it  was  going,  which  Jie 
could  have  readily  discovered  by  looking, 
although  the  night  was  dark,  is  guilty 
of  such  contributory  negligence  as  will 
bar  a  recovery,  where  he  was  injured  by 
falling  upon  the  station  platform  and 
rolling  under  the  cars.  Magee  v.  Chi- 
cago cC-  N.  W.  R.  Go.  (1891)  82  Iowa, 
249,  48  N.  W.  92. 

See  also  §  338,  subd.  f,  infra. 

(f)  Setthig  stop  signals  on  raiUrays. 
— The  delay  of  a  brakeman  whose  duty 
it  is  to  put  caps  on  the  rails  as  signals 
to  a  following  train,  to  place  such  caps, 
for  the  purpose  of  fixing  his  fires,  is  neg- 
ligence which  will  prevent  recovery  for 
his  death  from  a,  collision  between  the 
two  trains  during  the  time  of  such  de- 
lay. Hoover  v.  Beech  Creek  R.  Co. 
(1893)    154  Pa.  362,  26  Atl.  315. 

A  train  hand  who,  being  sent  out  to 
set  stop   signals,  goes  to   sleep  on   the 
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track,  cannot  recover  if  he  is  struck  by 
a  train.  East  Tennessee,  V.  d  G.  R.  Co. 
V.  h'ush  (1885)  15  Lea,  145.  Under 
such  circumstances  the  fact  that  the  en- 
gineer failed  to  keep  a,  sharp  lookout 
upon  the  track  will  not  enable  the  plain- 
tiff to  recover,  since  the  former  owes 
him  no  such  duty.  Neicpori  SeiDS  &  M. 
Valley  Co.  v.  Hoire  (1892)  3  C.  C.  A. 
121,  6  U.  S.  App.  172,  52  Fed.  362; 
Htevart  v.  Southern  R.  Co.  (1901)  128 
N.  C.  517,  39  S.  E.  51  (servant  seated 
himi-olf  on  the  end  of  a  tie  while  acting 
as  flagman,  and  fell  asleep).  See  also 
Price  V.  Hciinibal  d-  St.  J.  R.  Co.  (1883) 
77  JIo.  508  (plaintiff,  while  asleep,  put 
his  foot  on  a  rail,  and  was  run  over) . 

(g)  Operation  of  elevators. — A  serv- 
ant who  knows  of  the  condition  of  the 
doors  opening  into  an  elevator  well,  and 
the  fact  that  they  have  no  automatic 
fastenings,  is  under  the  duty  of  guard- 
ing against  any  accident  that  is  liable 
to  occur  in  consequence  of  the  absence  of 
such  fastenings.  Dieholdt  v.  United 
States  Bal-ing  Co.  (1893)  72  Hun,  403, 
25  N.  Y.  Supp.  205  (servant  backed  in- 
to well  without  ascertaining  whether  the 
cage  was  there ) . 

An  operator  of  an  elevator,  familiar 
with  its  construction  and  operation  and 
knowing  that  the  brake  must  be  set  ac- 
cording to  the  weight  placed  upon  it,  and 
that  a  weight  would  cause  it  to  descend 
unless  the  brake  was  properly  set,  is 
guilty  of  such  negligence  as  will  prei/ent 
a  recoveiy  for  injuries  caused  by  its  sud- 
den descent,  where  he  rolled  two  heavy 
barrels  upon  it  without  trying  the  brake 
and  seeing  that  it  was  properly  set  to 
sustain  their  weight.  Robinson  v. 
Charles  Wright  d  Co.  (1892)  94  Mich. 
283,  53  N.  W.  938. 

See  also  subd.  (i)  of  this  note,  and 
note  16  of  next  section. 

(h)  Manipulation  of  machinery. — In 
an  action  for  personal  injuries  occa- 
sioned to  the  plaintiff,  while  in  the  de- 
fendant's employ,  by  the  unexpected 
starting  of  a  machine  which  he  was  at- 
tempting to  repair,  and  which  was  run 
by  a  belt  from  an  overhead  shaft,  there 
being  both  a  loose  and  a  tight  pulley  for 
the  belt,  evidence  tending  to  show  that 
owing  to  defects  in  the  belt  and  in  the 
driving  pulley  over  which  it  ran  on  the 
overhead  shaft,  the  belt  had  a  tendency, 
when  running  on  the  loose  pulley,  to 
tick  the  tight  pulley,  and  to  creep  from 
the  loose  to  the  tight  pulley,  to  such  an 
extent  as  to  communicate  the  power  of 
the  overhead  shaft  to  the  machine,  and 
to  put  in  motion  the  fly  wheel,  the  mo- 


mentum of  which  kept  power  on  the 
speed  shaft  after  the  belt  was  on  the 
loose  pulley,  does  not  prove,  as  matter  of 
law,  that  the  plaintiff  was  careless  in  at- 
tempting to  repair  the  machine  without 
first  taking  the  belt  entirely  off.  Mar- 
tineau  v.  National  Blank  Book  Co. 
(1S96)   166  Mass.  4,  43  N.  E.  513 

An  employee  who  works  near  a  revolv- 
ing shaft,  without  first  removing  his 
coat  or  protecting  it  from  coming  in  con- 
tact with  the  shaft,  is  negligent.  Nor- 
folk Beet -Sugar  Co.  v.  Premier  (1898) 
55  Neb.  656,  75  N.  W.  1097. 

A  servant  who  has  been  at  work  vtpon 
an  obviously  dangerous  or  defective  ma- 
chine sufficiently  long  to  understand  the 
special  perils  to  which  it  exposes  him 
cannot  recover  where  he  is  injured  as  a 
result  of  his  want  of  care  in  handling  it. 
Uaniby  v.  Union  Paper-Mills  Co.  (1899) 
110  Ga.  1,  35  S.  E.  297;  Standtke  v. 
Sioits  Conde  Co.  (1900)  53  App.  Div. 
500,  65  N.  Y.  Supp.  942  (servant's  hand 
drawn  between  rollers  of  drying  ma- 
chine, the  space  between  them  having 
been  enlarged  temporarily,  to  his  knowl- 
edge ) .  Where  an  employee  was  operat- 
ing a  stamp  which,  after  descending  and 
cutting  pieces  of  tin  in  a  certain  shape, 
returned  to  a  position  of  rest  above  the 
block,  where  it  was  supposed  to  remain 
until  released  once  more  by  the  lever, 
he  is  not  negligent,  as  matter  of  law,  in 
using  his  fingers  to  remove  a  piece  of 
tin,  although  he  knew  that  the  machine 
was  not  in  good  order,  and  he  might 
have  used  a  sticK  for  the  purpose.  Nor- 
ton Bros.  V.  Sczpurak  (1897)  70  111. 
App.  686.  See  also  subd.  (i)  of  this 
note. 

(i)  Dealing  with  electrical  applian- 
ces.— A  recovery  cannot  be  had  for  the 
death  of  an  experienced  lineman  by 
handling  uninsulated  wires  charged 
with  electricity,  without  using  rubber 
gloves  provided  for  him.  Junior  v.  Mis- 
souri Electric  Light  d  P.  Co.  (1895)  127 
Mo.  79,  29  S.  W.  988.  A  night  inspect- 
or's want  of  care  in  the  use  of  an  insu- 
lating board  while  he  was  repairing 
lamps  will  prevent  recovery  for  his 
death  caused  by  contact  with  a  live  wire. 
Dixon  V.  Louisiana  Electric  Light  d  P. 
Go.  (1895)  47  La.  Ann.  1147,  17  So. 
096. 

A  charge  in  an  action  for  a  lineman's 
death,  caused  by  a  live  wire,  that,  if  de- 
ceased had  no  knowledge  or  information 
that  the  span  wires  of  a  street  railroad 
company  were  not  properly  insulated 
and  reasonably  safe,  then  he  had  a  right 
to  presume  that  they  were  properly  and 
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safely  insulated,  unless  the  want  of  in- 
sulation or  defects  therein  were  plainly 
ohvious,  is  erroneous,  in  that  it  relieves 
the  employee  of  the  duty  to  exercise 
active  precaution  in  a  hazardous  occupa- 
tion. Jackson  &  8.  Street  B.  Go.  v.  Sim- 
mons (1901)  107  Tenn.  392,  64  S.  W. 
705. 

(j)  Dealing  mth  inflammahle  gases. 
— Whether  the  striking  of  a,  match  by 
the  plaintiff,  a  janitor  in  the  employ  of 
defendant,  to  discover  where  the  smell 
of  gas  which  he  detected  came  from,  was 
negligence  which  contributed  to  the  in- 
jury resulting  from  an  explosion  caused 
thereby,  will  depend  upon  the  circum- 
stances of  the  case,  and  is  a  question  for 
the  jury.  Riich  v.  Gas  Electric  Vo. 
(1900)  65  N.  J.  L.  399,  47  Atl.  504. 
Contributive  negligence  is  chargeable  to 
an  experienced  oil  miner  who  is  killed 
by  an  explosion  occasioned  by  his  lighted 
lantern,  in  passing  near  an  oil  well  from 
which  he  could  smell  and  hear  gas  escap- 
ing. MoGlafferty  v.  Fisher  (1885; 
Pa.)  1  Cent.  Rep.  571.  See  also  §  335, 
subd.   (14),  infra. 

(k)  Dealing  with  explosives.  —  To 
leave  an  open  barrel  of  gunpowder  close 
to  the  place  where  a  charge  is  being  fired 
is  negligence.  Mulligan  v.  M'Alpine 
( 1888 )  15  Sc.  Sess.  Cas.  4th  series,  789. 
To  light  a  fire  for  the  purpose  of  repair- 
ing tools  in  a  room  where  powder  is 
Iving  is  negligence.  Downey  v.  Fence 
fl895)  98  Ky.  261,  32  S.  W.  737.  An 
employer  is  not  liable  for  injuries  sus- 
tained by  an  employee  engaged  in  clear- 
ing and  grading  the  surface  of  the  bot- 
tom of  a  canal  after  blasting,  from  the 
carelessness  and  negligence  of  a  coem- 
ployee  in  striking  an  unexploded  dyna- 
mite cartridge  with  his  pick,  where  the 
injured  employee  knew  it  was  not  un- 
common for  cartridges  to  remain  unex- 
ploded after  the  use  of  an  electric  bat- 
tery in  their  discharge,  and  was  aware 
of  the  necessity  of  caution  in  approach- 
in"  the  unexploded  holes.  Hutchinson 
v^ Charles  F.  Parker  &  Go.  (1899)  39 
App.  Div.  133,  57  N.  Y.  Supp.  168. 

(1)  Dealing  with  dangerous  fluids. — ■ 
A  laborer  who,  while  cleaning  a  wall,  is 
precipitated  to  the  sidewalk  by  the 
breaking  of  a  rope  of  the  platform  used 
by  him,  cannot  recover  therefor,  if  his 
employer  instructed  him  that  the  acid 
used  for  cleaning  would  eat  the  ropes, 
which  were  of  sufficient  strength  when 
he  began  work,  and  where  the  rope  broke 
because  of  acid  which  he  spattered  upon 
it  while  he  was  engaged  in  the  work. 


Anson  v.  Evans  (1893^   19  Colo.  274,  35 
Pac.  47. 

(m)  Working  where  there  is  danger 
from  flying  objects. — Where  an  em- 
ployee engaged  in  working  at  an  emery 
wheel  was  provided  by  his  employer 
with  a  pair  of  goggles  to  protect  his 
eyes  from  flying  particles  of  brass  from 
the  wheels,  and,  having  occasion  to  be 
absent  fi-om  his  wheel  a  few  moments, 
laid  his  goggles  aside,  and  on  his  return 
and  before  he  had  adjusted  them  to  pro- 
tect himself  he  was  struck  in  the  eye  by 
a  piece  of  brass  from  an  adjacent  wheel 
operated  by  another  employee,  he  is 
guilty  of  negligence.  Munn  v.  L.  Wolff 
Mfg.  Co.  (1900)  94  111.  App.  122.  See 
also  §  335,  subd.  g. 

(n)  Handling  heavy  objects. — One  of 
two  men  employed  to  transfer  a  box 
weighing  250  pounds  from  one  railroad 
car  to  another,  who  stands  in  the  door- 
way of  one  of  the  cars  while  his  fellow 
servant  shoves  the  box  part  way  out  of 
the  door  of  the  other,  and  attempts  to 
hold  it  by  a  rope  attached  by  one  of 
them  to  the  handle  of  such  box  so  care- 
lessly that  it  gives  way  and  causes  the 
whole  weight  of  the  box  to  fall  upon  the 
former  and  pull  him  out  of  the  car,  is 
guilty  of  negligence.  Goiven  v.  Harley 
(1893)  6  C.  C.  A.  190,  12  U.  S.  App. 
574,  56  Fed.  973. 

An  employee  engaged  in  loading  heavy 
lumber  on  a  car  standing  on  a  spur  or 
side  track  is  not,  as  matter  of  law,  guil- 
ty of  such  negligence  as  will  prevent  a 
recovery  for  his  death  by  the  lumber 
falling  upon  him  when  struck  by  an- 
other car,  without  notice  to  him,  by  not 
keeping  the  lumber  on  a  level  at  all 
times,  v.-here  it  is  of  different  dimen- 
sions. Ragland  v.  St.  Louis,  I.  M.  &  8. 
R.  Go.  (1897)  49  La.  Ann.  1166,  22  So. 
366. 

A  brakeman  on  a  construction  train 
who,  although  cautioned  of  the  danger 
by  a  fellow  servant,  attempts  while  the 
train  is  in  motion  to  adjust  cross-ties  on 
flat  cars,  which  have  become  misplaced 
so  that  their  ends  jut  over  the  end  of 
the  car,  and  is  knocked  from  the  train 
and  killed,  is  'guilty  of  contributory  neg- 
ligence. Georgia  F.  R.  Co.  v.  Bradfield 
(1892;  Miss.)  10  So.  577. 

The  carrying  of  a  light  rail  on  the 
shoulders  of  sectionmen  to  be  substitut- 
ed for  a  defective  one  in  the  railroad 
track,  instead  of  upon  a  hand  car,  which 
is  the  usual  method  of  transporting 
rails,  does  not  constitute  contributory 
negligence  on  the  part  of  one  of  those 
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sectionmen.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Vincent  (1S'J6)  56  Kan.  344,  43  Pao. 
251.  Where  a  sawmill  employee,  having 
failed  to  get  a  log  down  to  the  depres- 
sion nearest  the  foot  of  the  skids,  ready 
lin  load  on  the  carriage  when  the  latter 
was  back  from  the  saw  and  in  front  of 
the  skids,  rolled  the  log  down  after  the 
carriage  was  beyond  the  skids,  and  the 
tariiage,  when  it  came  back,  threw  the 
log  against  him,  an  action  for  the  result- 
ing injuries  is  barred  on  the  ground  of 
his  contributory  negligence  in  rolling 
the  log  down  after  the  carriage  was  be- 
A'ond  the  skids.  Stadky  v.  Marinette 
'Liuiiher  Co.  (1900)  107  Wis.  250,  83  N. 
W.  514. 

It  is  negligence  to  roll  a  heavy  grind- 
stone over  a  depression  in  a  floor  with- 
out any  necessity  and  without  taking 
any  precautions, — such  as  laying  a 
plank  over  the  low  place.  Sullivan  v. 
Tficholson  File  Co.  (1900)  21  R.  I.  540, 
45  Atl.  549. 

An  employee  is  not,  as  a  matter  of 
law,  guilty  of  negligence  in  holding  one 
end  of  a  plank,  while  the  other  end  rests 
on  a  wagon,  for  the  purpose  of  unload- 
ing a  heavy  barrel  therefrom,  where 
such  manner  of  unloading  was  not  so 
dangerous  as  to  threaten  immediate  in- 
jury in  its  use.  Beard  v.  American  Car 
Co.   (1895)   63  Mo.  App.  382. 

One  of  three  men  injured  while  at- 
tempting to  lift  heavy  steps,  when  other 
employees  who  might  have  been  called  to 
assist,  and  all  necessary  tools  and  in- 
struments for  moving  such  articles, 
were  near,  cannot  recover  against  his 
employer  for  injury  thereby  received. 
Dunlap  V.  Barney  Mfg.  Co.  (1888)  148 
Mas.s.  51,  18  N.  E.  599.  An  employee 
directed  to  remove  the  rough  places 
from  an  iron  cylinder  weighing  1,250 
pounds,  who,  without  calling  for  assist- 
ance, which  he  might  have  had,  attempts 
alone  to  move  the  cylinder  up  an  incline 
to  enable  him  to  work  more  convenient- 
ly, takes  the  risk  of  the  breaking  of  a 
stick  or  rung  used  to  hold  the  cylinder 
in  place,  and  which,  had  the  casting  riot 
been  mov.ed,  was  reasonably  sufficient 
for  the  purpose  although  it  was  cross- 
grained.  McColdrick  v.  Metcalf  (1892) 
44  N.  Y.  S.  R.  476,  18  N.  Y.  Supp.  169, 
Affirmed  in  a  mem.  judgment  (1894)  144 
N.  Y.  630,  39  N.  E.  494. 

An  employee  in  a  dock-yard  is  guilty 
of  contributory  negligence  where,  under 
the  foremaji's  orders,  he  attempted  to 
bear  down  upon  a  stern  post  which  was 
being  unevenly  raised  by  a  hydraulic 
crane,  although  he  knew  that  the  ring 


attached  to  the  post  was  too  large  to 
safely  fit  down  into  the  hook  fastened 
to  the  arm  of  the  crane, — a  fact  of  which 
the  foreman  was  not  notified, — when  the 
hook  gave  way  and  the  post  fell  upon 
the  employee's  leg,  crushing  it.  White 
V.  Newport  News  Shipbuilding  &  Dry 
Dock  Co.  (1897)  95  Va.  355,  28  S.  E. 
577. 

An  adult  laborer  is  presumed  to  un- 
derstand the  operation  of  the  law  of 
gravitation  sufficiently  to  be  chargeable 
with  negligence  if  he  puts  his  weight  on 
one  side  of  a  wagon  bed  on  which  a 
thin  slab  of  marble  is  set  almost  up- 
right, and  thus  causes  the  slab  to  topple 
over  on  him.  Motey  v.  Pickle  Marhle  & 
Granite  Co.  (1896)  20  C.  C.  A.  366,  36 
U.  S.  App.  682,  74  Fed.  155. 

An  employee  is  negligent  in  moving 
heavy  timbers  which  have  not  been 
squared,  along  a  narrow  runway  without 
blocking  them  so  that  they  cannot  roll 
from  the  dolly  by  means  of  which  they 
are  moved.  Agnew  v.  Supple  (1898)  80 
111.  App.  437. 

A  servant  is  not  entitled  to  recover 
on  findings  that  plaintiff  was  employed 
to  operate  machinery  in  defendant's 
mill,  and  was  injured  while  attempting 
to  readjust  a  heavy  shaft  hung  about  8 
feet  from  the  floor ;  that  he  was  as  well 
acquainted  with  the  danger  as  defendant 
was;  that  the  injury  was  purely  acci- 
dental, and  to  have  avoided  it  plaintiff 
need  only  have  kept  in  mind  the  fact 
that  the  shaft  would  fall  if  not  sup- 
ported, and  to  g'ive  reasonable  attention 
to  the  work.  Ervin  v.  Evans  ( 1900 )  24 
Ind.  App.  335,  56  N.  E.  725. 

A  factory  girl  whose  duty  it  is  to 
carry  boards  to  be  used  in  her  work 
from  the  floor  above  the  one  on  which 
she  works  is  not  guilty  of  negligence 
in  attempting  to  descend  the  stairs  hold- 
ing in  her  arms  four  boards  about  4  feet 
long  and  6  to  12  inches  wide,  there  being 
no  other  way  to  obtain  them.  Ferris  v. 
Hernsheim  (1899)  51  La.  Ann.  178,  24 
So.  771. 

(o)  Work  in  mines. — A  miner  who 
lights  a  match  without  observing  his 
safety  lamp  to  see  that  there  is  no  gas 
in  the  mine  is  negligent,  so  as  to  be  un- 
able to  hold  the  employer  liable  for  in- 
juries caused  by  a  resulting  explosion. 
Sommers  v.  Carbon  Mill  Coal  Co. (1898) 
91  Fed.  337.  No  recovery  can  be  had 
where  a  miner,  knowing  that  a  roof  was 
in  an  unsafe  condition,  tapped  it  with 
his  pick  for  the  purpose  of  testing  it, 
and  brought  down  a  large  piece  upon 
his  head.    Massie  v.  Peel  Splint  Coal  Co. 
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(1896)  41  W.  Va.  620,  24  S.  E.  644. 
Where  an  employee  having  charge  of  a 
switch  at  a  resting  place  along  a  line 
of  the  shaft  of  a  coal  mine  was  struck 
by  a  descending  car,  his  contributory 
negligence  is  deemed  to  be  a  bar  to  his 
action,  where  he  neglected  to  have  the 
switch  turned  by  his  assistant,  although 
he  knew  that  the  noise  occasioned  by 
the  steam  escaping  from  a  pipe  which 
he  was  engaged  in  repairing  would  pre- 
vent him  from  hearing  the  approach  of 
the  car.  Woodward  Iron  Co.  v.  Jones 
(1885)  80  Ala.  123.  See  also  subd. 
( j ) ,  supra. 

(p)  Footways. — A  servant  who  is 
chargeable  with  knowledge  that  a  bridge 
extending  from  a  vessel  to  a  wharf  is 
likely  to  prove  too  weak  to  support  the 
weight  to  which  it  is  subjected,  unless 
it  is  supported  at  intervals  by  blocks, 
is  negligent  if  he  does  not  adopt  this 
precaution.  Jones  v.  Roach  (1876)  9 
Jones  &  S.  248.  A  servant  injured 
through  failing  to  use  some  precaution 
to  save  him  from  falling  off  a  sloping 
shelf,  slippery  with  ice,  which  ran 
round  a  tank,  on  which  he  was  ordered 
to  do  some  work,  the  manner  of  doing 
such  work  being  wholly  under  his  con- 
trol, cannot  recover.  English  v.  Chica- 
go, M.  &  St.  P.  R.  Go.  (1885)  24  Fed.  909. 
No  recovery  can  be  had  where  a  serv- 
ant who  has  got  off  a  beaten  path  goes 
on,  knowing  that  there  is  an  unprotect- 
ed hole  close  by,  and  falls  into  it. 
M' Shane  v.  Baxter  (1890)  7  Times  L. 
R.  58. 

A  woman  has  been  held  unable  to  re- 
cover for  injuries  caused  by  a  fall  con- 
sequent upon  rushing  down  a  ladder 
with  high-Deeled  shoes  on  her  feet. 
Ayres  v.  Bull  (1889)  5  Times  L.  R.  202. 
(q)  Inadequate  light. — A  servant  who 
gropes  about  an  unfamiliar  part  of  his 
master's  premises  on  a  dark  night  is,  as 
a  matter  of  law,  guilty  of  contributory 
negligence.  This  rule  prevents  an  em- 
ployee in  a  mill  from  recovering  for  in- 
juries sustained  by  falling  into  a  cis- 
tern maintained  in  the  mill  yard  at  a 
distance  from  the  passage  leading  to  and 
from  the  mill,  in  walking  through  the 
yard  in  search  of  a  drink  of  water  on  a 
dark  night,  while  the  ground  was  frozen 
and  slippery.  McCann  v.  Atlantic  Mills 
( 1898 )   20  R.  I.  566,  40  Atl.  500. 

A  workman  who,  told  by  his  master's 
foreman  to  hurry,  in  the  dark,  falls  into 
an  unguarded  elevator  well  the  existence 
of  which  he  knovra  and  which  he  might 
have  avoided,  is  guilty  of  contributory 
negligence  precluding    hia    maintaining 


an  action  against  his  master,  who  negli- 
gently permitted  the  well  to  be  un- 
guarded. Taylor  v.  Garem  Mfg.  Co. 
(1885)  140  Mass.  150,  3  N.  E.  21.  Where 
the  evidence  is  that  the  plaintiff  ran  an 
elevator  to  an  upper  story  to  secure 
some  merchandise,  and,  leaving  the  bar 
up  which  closed  the  shaft,  went  in 
search  of  the  goods,  and,  returning, 
placed  some  on  the  elevator;  that  he 
then  went  for  others,  still  leaving  the 
bar  up  and  the  shaft  open;  and  that  on 
returning  hastily  without  the  goods,  he, 
without  examination,  stepped  into  the 
shaft  and  was  precipitated  to  the  bot- 
tom, the  elevator  having  been  removed 
by  another  employee, — he  cannot  recov- 
er though  the  light  was  bad,  since  in 
such  event  he  should  have  been  more 
careful.  Poindexter  v.  Benedict  Paper 
Co.  (1900)  84  Mo.  App.  352. 

In  an  action  by  the  night  foreman  of 
a  furnace  company  to  recover  for  inju- 
ries sustained  by  falling  over  a,  precip- 
itous excavation  in  the  dump  pile  at 
nighttime,  a  verdict  should  be  directed 
for  the  defendant  where  the  foreman  had 
a  right  to  and  might  have  taken  a.  torch 
with  him.  Iroquois  Furnace  Co.  v.  Mc- 
Grea  (1901)  191  111.  340,  61  N.  E.  79, 
Affirming  91  111.  App.  337. 

Where  an  employee,  after  dark,  with 
an  unlighted  lantern  in  his  hands,  in 
leaving  the  building  where  he  is  em- 
ployed takes  no  notice  of  where  he  is 
going,  and,  without  looking  down  to  see 
if  there  is  a  ladder  or  other  safe  means 
of  egress,  walks  out  of  a  window  which 
he  knows  is  20  feet  or  more  from  the 
ground,  he  is  guilty  of  contributory  neg- 
ligence. Swift  V.  Mclnerny  (1899)  90 
111.  App.  294. 

A  spinner  who,  on  the  electric  lights 
going  out  for  a  minute  or  two,  immedi- 
ately reached  in  the  dark,  with  his  left 
hand,  to  shut  off  the  machinery,  though 
it  does  not  appear  that  there  was  any 
emergency  or  need  for  haste,  and  in  do- 
ing so  got  his  right  hand  in  the  gear, 
is  guilty  of  contributory  negligence. 
Kelley  v.  Calumet  Woolen  Co.  (1900) 
177  Mass.  128,  58  N.  E.  182. 

An  employee  who,  knowing  that  a. 
room  is  dangerous  because  it  contains 
the  opening  to  vats  containing  hot 
liquids,  enters  it  when  it  is  dimly  light- 
ed, and  goes  along  in  it  when  he  cannot 
see,  is  guilty  of  such  negligence  as  will 
prevent  recovery  for  an  injury  caused 
by  falling  into  one  of  the  vats.  Chicago 
Packing  &  Provision  Go.  v.  Rohan 
(1892)  47  111.  App.  640.  It  is  negli- 
gence to  walk  in  the  dark  beside  an  open 
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from  the  failure  of  a  servant  to  extricate  himself  from  such  a  situa- 
tion, whenever  it  is  possible  to  do  so  hy  the  exercise  of  ordinary  care.^ 

A  jury  is  properly  instructed  to  the  effect  that  an  employer  is  not 
liable  for  an  injury  received  by  an  employee  in  a  situation  the  peril 
of  which  is  apparent  to  anyone  of  ordinary  intelligence,  where  he 
failed  to  exercise  the  degree  of  care  required,  and  such  failure  con- 
tributed to  his  injury.* 

Some  of  the  decisions  cited  in  which  the  servant  failed  to  recover 
might  evidently,  so  far  as  the  facts  were  concerned,  have  been  put 
upon  the  ground  that  he  had  assumed  the  risk  or  was  negligent  in 
having  remained  at  work. 

It  will  also  be  observed  that  in  many  of  the  cases  the  facts  in- 
volved are  identical  with  or  similar  to  those  commented  upon  in 
§§  334-339,  infra.  Indeed,  it  is  easy  to  see  that  circumstances 
which  are  suggestive  of  a  violation  of  the  duty  to  avoid  unnecessarily 
dangerous  positions  will  usually  be  suggestive  also  of  a  violation  of 
the  duty  to  use  precautions  appropriate  to  the  environment.  The 
practical  inference  is  that  a  counsel  acting  for  an  employer  should 

vat  on  a  plank  which,  as  the  servant  A  section  hand  who  allows  his  feet  to 
ought  to  know,  is  frequently  rendered  freeze,  when  this  might  have  been  pre- 
slippery  by  the  vapors  which  rise  irom  vented  by  his  keeping  in  motion  or  go- 
the  vat  and  settle  upon  it.  SMppey  v.  ing  to  a  fire  provided,  is  guilty  of  con- 
Grand  Rapids  Leather  Go.  (1900)  124  tributory  negligence.  Farmer  v.  Gentral 
Mich.  533,  83  N.  W.  284.  loim  R.  Go.   (1885)  67  Iowa,  136,  24  N. 

Whether  an  employee  stepping  down  W.  895. 
from  a  ladder  in  the ,  dark  without  call-  ( s )  Unruly  horses.  —  An  employee 
ing  on  others  present  to  relight  his  can-  who,  seeing  a  moving  train,  drives  a 
die,  or  to  hold  theirs  so  that  he  could  horse  known  to  him  to  be  fractious 
see,  contributed  to  his  injuries  caused  within  5  feet  of  the  locomotive,  is  guilty 
by  stepping  into  hot  water  overflowing  of  negligence  which  will  preclude  a  re- 
from  a  well,  is  a.  question  for  the  jury  covery  by  him  from  his  employer  for 
where  he  had  previously  crossed  the  injuries  sustained  by  the  horse  becoming 
place  three  times  within  a  few  minutes,  frightened,  although,  he  did  not  see  the 
picking  his  way  carefully  each  time  by  engine  and  had  been  required  to  drive 
the  light  of  his  candle.  Connelly  v.  the  horse  against  his  objection.  Mahan 
Faith  (1899)   190  Pa.  553,  42  Atl.  1024.   v.  Glee   (1891)   87  Mich.  161,  49  N.  W. 

The  failure  of  a  servant  to  use  a  Ian-  556. 
tern,  while  walking  along  in  the  dark  (t)  Work  on  ships. — A  seaman  who 
between  the  decks  of  a  ship  which  is  be-  is  ordered  aloft  on  a  dark,  windy  night 
ing  loaded,  is  not  negligence,  where  it  to  cast  off  the  stop'  on  the  foretop  gal- 
appears  that  he  did  not  know  that  Ian-  lant  halliards,  and  does  this  by  going 
terns  had  been  supplied.  Tully  v.  'Seio  up  the  rigging  and  out  on  the  crane- 
York  &  T.  8.  8.  Go.  (1896)  10  App.  line,  is  negligent,  if  he  does  this  without 
Div.  463,  42  N.  Y.  Supp.  29.  See  also  examining  the  condition  of  the  crane- 
subd.   (e),  supra.  line,    and    without    holding    on    to   the 

(r)   Severe  weather. — A  railway  serv-   stays  by  his  arms  or  legs  while  casting 
ant  sent  out  on  a  work  train  in  the  win-   off   the   stop.      The   Ghandos    (1880)    6 
ter  time  is  not,  as  matter  of  law,  guilty   Sawy.  544,  4  Fed.  645. 
of    contributory    negligerice   because    he        'Parker  v.  Georgia  P.  R.  Go.   (1889) 
failed  to  provide  himself  with  clothing   83  Ga.  539,  10  S.  E.  233. 
sufficient  for  severe  weather.     8chumak-       ^  Jones    v.    Alabama    Mineral  R.  Co. 
er  V.  St.  Pwid  d  D.  R.  Co.    (1891)    46    (1895)    107  Ala.  400,  18  So.  30. 
Minn.  39,  12  L.  R.  A.  257,  48  N.  W.  559. 
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ahvays  be  careful  to  see  that,  whenever,  the  state  of  the  evidence 
admits  it,  both  these  issues  are  distinctly  raised. 

The  inference  of  negligence  which  is  drawn  when  a  servant  who  is 
about  to  put  himself  in  a  dangerous  position  fails  to  warn  other 
persons  of  his  movements  is  discussed  in  §  336,  post. 

332.  Failure  to  give  proper  attention  to  surroundings. — (Compare  § 
348,  subd.  b,  infra.) — ^A  doctrine  which  is  indirectly  exemplified  by 
several  of  the  cases  cited  under  the  last  section,  and  specifically 
enumerated  in  a  large  number  of  others,  is  that  a  servant  is  not  in 
the  exercise  of  ordinary  care,  unless,  at  each  stage  in  the  progress  of 
his  work,  he  makes  an  effective  use  of  his  bodily  and  mental  faculties, 
and  observes  as  attentively  as  is  reasonably  possible  under  the  cir- 
cumstances the  condition  of  the  instrumentalities  by  which  his  safety 
may  be  affected,  and  the  results  of  their  operation  by  himself  or 
others,  in  so  far  as  that  operation  may  tend  to  subject  him  to  danger.-' 

In  some  cases  his  inability  to  recover  may  be  viewed  as  being 
referable  either  to  the  conception  that  the  fact  of  his  having  paid 
no  attention  to  his  surroundings  shows  that  he  was  reckless  as  to 
whether  there  was  or  was  not  danger,  or  to  the  conception  that  his 
incapacity  to  understand  the  extent  of  the  danger  was  culpable.^ 

For  the  sake  of  convenience  in  classifying  the  large  number  of  cases 
in  which  a  breach  of  the  obligation  thus  indicated  has  been  recognized, 
they  may  be  divided  into  the  two  main  categories  indicated  by  the 
headings  of  the  next  two  sections. 

332a.  Duty  omitted  in  respect  to  stable  or  persistent  conditions. — 
(Compare  §  348,  note  12,  infra.) — The  conditions  thus  designated 

*  An  employee  must  give  heed  to  the  his  ears  alone,  without  using  his  eyes, 

notice  and  instructions  given  him,  and  Lynch  v.  Boston  &  A.  R.  Co.  (1893)   159 

must   employ  his  senses,   his  reasoning  Mass.  536,  34  N.  E.  1072. 

faculties,    and   his   attention,    alike    for  In    Barstow  v.    Old     Colony    R.    Co. 

his  own  safety  and  the  welfare  of  the  (1887)   143  Mass.  535,  10  N.  E.  255,  the 

road.     Louisville  &   N.  R.   Co.   v.   Hall  obligation  to  use  eyes  and  ears  is  also 

(1888)    87  Ala.  708,  4  L.  R.  A.  710,  6  adverted  to. 

So.  277.    '  In  Claybaugh  v.  Kansas  City,  Ft.  S. 

A  servant  "is  bound  to  exercise  his  £  M.  R.  Co.   (1894)    56  Mo.  App.  630, 

own  skill  and  judgment  so  as  to  protect  it  was  laid  down  that  a  servant  could 

himself  in  the  course  of  his  employment,  not  recover  if  his  injury  was  due  to  his 

and  the  master  is  not  regarded  as  war-  failure  to  "make  use  of  his  faculties  of 

ranting   generally    his    safety.      He    is  sight  and  hearing." 

bound  himself  to   exercise  proper  care.  In    Stone    v.    Oregon    City    Mfg.    Co. 

and   cannot  claim   indemnity   from   the  (1870)    4  Or.  52,  it  was  declared  to  be 

master   for   injuries   resulting    to     him  a  servant's  duty  "to  exercise  his  think- 

which  might  have  been  prevented  if  he  ing  faculties,  and  give  careful  attention 

had   himself  been   reasonably  vigilant."  to  the  business"  in  which  he  is  engaged. 

International  &  Q.  N.  R.  Go.  v.  Hester  '  See  Kennedy  v.  Lake  Superior  Ter- 

(1888)  72  Tex.  44,  11  S.  W.  1041.  minal  &  Transfer  R.  Co.  (1894)  87  Wis. 

An  employee  is  not  entitled  to  rely  on  28,  57  N.  W.  976. 
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are  exemplified  in  cases  involving  the  different  predicaments  men- 
tioned in  the  three  following  paragraphs. 

(1)  The  conditions  to  be  observed  were  incident  to  the  permanent 
arrangements  of  the  master's  plant,  or  affected  some  portion  of  that 
plant  in  such  a  manner  as  to  threaten  the  security  of  the  servant,  and 
the  servant  was  chargeable  with  knowledge  of  those  conditions  at  some 
time  before  the  injury  was  received.-'     It  will  be  observed,  that,  al- 

'  A  railroad  brakeman  is  guilty  of  A  railroad  employee  who,  knowing  of 
contributory  negligence  in  descending  a  the  existence  of  pits  in  a  roundhouse, 
ladder  at  the  side  of  a  car  for  his  own  walks  into  a  pit  at  night  while  going  to 
purposes,  without  looking  for  a  water  the  place  assigned  to  him  for  work,  is 
plug  standing  so  near  the  car  as  to  be  guilty  of  such  contributory  negligence 
dangerous,  or  in  not  waiting  until  such  as  will  prevent  a  recovery  whether  the 
plug  is  passed,  where  it  is  open  and  ob-  place  was  sufficiently  lighted  or  not. 
vious  to  all,  and  he  has  had  numerous  McDonnell  v.  Illinois  C.  R.  Co.  (1898) 
opportunities  of  seeing  it.  Pennsylva-  105  Iowa,  459,  75  N.  W.  336.  In  an  ac- 
nia  Go.  v.  Finney  (1896)  145  Ind.  551,  tion  by  a  switchman  injured  by  falling 
42  N.  E.  816.  over  a  ground   switch   in   the   railroad 

A  brakeman  is  guilty  of  contributory  yard  where  he  worked,  evidence  that  he 
negligence  precluding  recovery  for  his  had  been  warned  by  his  foreman  to  look 
death  caused  by  his  striking,  while  out  for  certain  ground  switches,  but  not 
standing  on  the  top  of  a  car,  against  an  for  the  one  over  which  he  fell,  is  prop- 
overhead  bridge  negligently  maintained  erly  admitted,  as  tending  to  explain  his 
by  the  company,  where  he  had  passed  failure  to  discover  the  switch  that 
under  such  bridge  over  one  hundred  caused  his  injury.  Galveston,  H.  &  8.  A. 
times  and  at  the  time  of  the  accident  B.  Go.  v.  English  ( 1900 ;  Tex.  Civ.  App. ) 
his  view  was  unobscured.  Louisville  &  59  S.  W.  912,  Denying  Rehearing  in 
ST.  R.  Go.  V.  Banks  (1894)  104  Ala.  508,  (1900)  59  S.  W.  626. 
16  So.  547.  A  railway  company  is  not  For  a  brakeman  to  place  his  foot, 
liable  for  the  death  of  a  brakeman  who  while  he  is  coupling  cars,  in  a  frog 
was  struck  by  the  fourth  sill  of  a  dan-  known  to  be  unblocked,  when  they  might 
gerously  low  bridge,  after  he  had  passed  have  been  coupled  without  doing  this,  is 
safely  under  the  three  first  sills  by  negligence.  Southern  P.  Go.  v.  Seley 
stooping  and  lowering  his  head,  where  (1894)  152  U.  S.  145,  38  L.  ed.  391,  14 
he  had  full  knowledge  of  the  dangerous  Sup.  Ct.  Rep.  530.  For  a  brakeman, 
character  of  the  bridge,  and  the  accident  knowing  the  frogs  and  switches  are  not 
was  due  to  his  negligently  raising  his  blocked,  to  move  over  them  while  coup- 
head  too  soon.  Chesapeake  &  0.  B.  Go.  ling  and  uncoupling  cars,  even  in  moving 
V.  Eafner  (1894)  90  Va.  621,  19  S.  E.  trains, without  talcing  any  thought  of  the 
166.  A  railroad  brakeman  receiving  no-  frogs  and  guard  rails,  or  as  to  where  he 
tice  of  low  highway  bridges  over  the  may  be  stepping,  is  negligence  on  his 
road  and  of  their  location  must  use  such  part  contributing  to  the  catching  of  his 
care,  watchfulness,  and  caution  to  avoid  foot  in  them.  Gillin  v.  Patten  &  8.  B. 
them  as  ordinarily  prudent  men  would  Co.  (1899)  93  Me.  80,  44  Atl.  361. 
usually  exercise  in  reference  to  their  Where  a  foreman  of  a  switching  crew 
own  safety,  under  like  circumstances,  had  complained  to  the  yard  master  of 
Louisville  &  N.  B.  Go.  v.  Hall  (1888)  the  defective  condition  of  a  footboard 
87  Ala.  708,  4  L.  R.  A.  710,  6  So.  277.  on  the  engine,  and  a  few  days  after- 
Some  remarks  on  cases  of  this  type  will  wards  was  injured  while  riding  on  the 
be  found  in  §§  30a,  63,  ante.  footboard,  by  reason  of  the  defect,  con- 

A  railroad  brakeman  who  has  walked  tributory  negligence  is  not  inferred  sim- 
by  a  cattle  guard  in  close  proximity  ply  from  the  fact  that  in  the  hurry  of 
thereto  three  or  four  times  while  en-  business,  he  did  not  look  out  for  the  de- 
gaged  in  switching  on  a  given  day  is  feet  or  observe  whether  it  had  been  rem- 
guiltv  of  contributory  negligence  where  cdied.  Central  Trust  Go.  v.  Wahash, 
he  subsequently  walks  into  it  while  at-  8t.  L.  &  P.  B.  Go.  (1886)  26  Fed.  897. 
tempting  to  uncouple  cars  on  the  same  Compare  cases  cited  under  §§  350,  355, 
day.  Fuller  v.  Lake  Shore  &  M.  8.  B.  iMfra. 
Co.  (1896)  108  Mich.  690,  66  N.  W.  593.       An   employee  in  a   foundry  company 
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though  the  right  of  recovery  was  made  to  turn,  in  the  cases  cited,  upon 
the  question  whether  he  exercised  a  proper  amount  of  vigilance  at  the 
time  the  injury  was  received,  the  action  might  have  heen  declared  not 
maintainable  for  the  reason  that  the  servant's  knowledge  charged  him 
with  an  assumption  of  the  risk,  or  with  contrihntory  negligence  in  con- 
tinuing in  the  employment 

(2)  The  conditions  were  of  the  same  nature  as  those  designated  in 

cannot  recover  for  injuries  received  by   which  he  vi^as  inserting  a  piece  of  paste 
falling    into    a   molding    pit,    where   he    cannot     recover     damages.      Sarault   v. 
could  have  seen  such  pit  if  he,  had  care-    Viau   (1881)     11    Rev.    Leg.     (Montreal 
fully   looked   ahead   of   him   as  he  was    Super.  Ct.)   217.     A  servant  who  walks 
walking  along,  and  such  pit  was  one  of    backward    towards    a    revolving    shaft, 
the  usual   appurtenances   in   connection    while  helping  other  employees  to  move 
with  such  a  foundry  as  that  in  which    a  box,  is  negligent.     Beck  v.  Firmenich 
he  worked.     East  Chicago  Foundry  Co.    Mfg.  Co.  (1891)  82  Iowa,  286,  48  N.  W. 
V.  Ankeny   (1897)   19  Ind.  App.  150,  47    81.  A  servant  who  fails  to  hold  a  coil  of 
N.  E.  936,  Rehearing  Denied  in   (1898)     rope  which  he  is  carrying  high  enough  to 
19  Ind.   App.   153,   49   N.   E.    186.     An   clear  a  revolving  shaft  the  position  of 
employer  is  not  liable  for  an  injury  to   which  he  knows,  and,  as  a  result  of  his 
an  employee  who  falls  through  an  open-    inattention,   is    injured     by    the    ropes 
ing  in  the  floor  of  which  he  knew,  where   catching   in   the   shaft,   cannot   recover, 
the  accident  results  from  his  own  inat-    Stone  v.  Oregon  City  Mfg.   Co.    (1870) 
tention.      Clark   v.    Murton    (1890)     63    4  Or.   52.     A  sei-vant  operating  a  rip- 
Ill.  App.  49.  saw  set  in  a  framework  was  declared, 
The  servant's  freedom  from  contribu-    upon  the  evidence,  to  be  chargeable  with 
tory  negligence  is  not  established,  where   knowledge   that,    as   the   table   through 
it  appears  that  he  went  to  clear  ice  from    which   the   saw   projected  was  not   sta- 
a  flume  rack,  and  fell  into  an  open  space    tionary,   it  was   necessary  to  fasten   it 
between  two  platforms  over  the  flume;    by  some  means  or  other  as  occasion  re- 
that  on  the  same  night  he  had  assisted    quired,   and  by  consequence  to  be   neg- 
his   brother   in   clearing   away   the    ice,   ligent  in  failing  to  give  any  attention 
and    had    assisted    in    performing    such   to  the   subject,   or   to   observe  that  the 
duty    as    occasion    required     for     three   screws  by  which  it  had  formerly  been 
years;   that  he  was  familiar    with    the   secured    in     place    had    been   removed, 
flume  and  its  dangerous  character,  knew   Eicheler    v.    Hanggi    ( 1889 )     40    Minn, 
the  method   of   clearing   away   ice,   and   263,  41  N.  W.  975.     Compare  also  the 
had  full  opportunity  to  know  the  exact   decision  that  an  independent  contractor 
situation;  that  he  was  provided  with  a   working    upon    a    scaffolding    within    a 
lantern,  and  it  was  a  bright  moonlight   few  inches  of  a  revolving  shaft  and  set 
night ;    and  that,  while    the    testimony    screw,  with  full  knowledge  of  the  situ- 
tended   to   show   that   such   open   space   ation,   is   guilty   of   contributory   negli- 
had  been  habitually  covered  until  with-   gence    precluding   recovery   for   injuries 
in  a  week  or  ten  days  before  the  acci-    from  being  caught  by  the  set  screw  and 
dent,   there   was   no   proof   that   it  had   whirled   around   the   shaft.     Eorton   v. 
been  covered  within  such  time,  or  that  'Vulcan  Iron  Works  Co.   (1897)   13  App. 
such    servant   did   not   know   the    exact   Div.  508,  43  N.  Y.  Supp.  699. 
situation,  or  that  he  took  any  precau-        In   a  case   where  the   servant's   hand 
tion  to   prevent  the   accident.     Rohbins   was   caught    by    a   projecting   key    and 
V.  liroumville  Paper  Co.  (1900)  53  App.   thrown  into  the  wheel  which  was  fast- 
Div.  641,  65  N.  Y.  Supp.  955.    A  serv-   ened  by  it  to  a  shaft,  it  was  held  that 
ant   cannot    recover    for   personal    inju-   the  jury  v/ere  properly  instructed  that, 
ries  due  to  his  own  negligence  in  letting   if  he  knew  the  position,  condition,  and 
his  hands  slip  into  cogwheels  while  not   character  of  the  machinery,   and  could 
giving   attention   to   his   work.      D.    M.    have  reasonably  avoided  danger  by  ap- 
Sechler   Carriage   Co.  v.   O'Neil    (1891)    preaching  the  same  from  one  particular 
41  111.  App.  633.     A  workman  in  a  bis-    side,  and  did  not  do  so  because  he  did 
cuit  factory  who,   through   his  inatten-    not  think  or  look,  he  was  guilty  of  con- 
tion,  allows  his  hand  to  be  caught  be-   tributory    negligence.      Ifurst    v.    Burn- 
tween    the    rollers    of    a    machine    into    side  (1885)   12  Or.  520,  8  Pac.  888. 
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the  last  paragraph,  hut  the  servant's  knowledge  thereof  prior  to  the  ac- 
cident was  not  a  specific  element  in  the  case,  either  because  it  was  not, 
or  could  not  be,  proved  at  the  trial.^  Under  such  circumstances, 
since  the  defenses  of  the  assumption  of  the  risk  and  of  contributory 
negligence  in  continuing  in  the  employment  are  excluded  by  the 
character  of  the  evidence  submitted  for  review,  the  sole  question 

It  is  held,  however,  that  a  finrling  caught  in  a  narrow  space  3J  inches  wide 
that  a  servant  who  had  his  hands  between  the  side  of  a  trail  car  and  the 
drawn  between  a  belt  and  a  pulley  could  doorway  of  its  power-house  through 
have  avoided  the  danger  by  giving  at-  which  he  assisted  in  pushing  the  car, 
tention  to  where  he  was  putting  his  the  danger  of  attempting  to  pass  be- 
hands  is  not  sufficient  to  overcome  a  tween  the  car  and  pier  being  obvious, 
general  verdict  in  his  favor.  To  have  and  everything  about  the  construction 
that  effect  it  must  also  be  stated  that  being  open  and  transparent,  and  the  in- 
the  failure  to  give  such  attention  was  jury  occurring  because  he  failed  to  let 
negligent.  Romona  Oolitic  Stone  Co.  v.  go  of  the  car  when  he  came  to  the  door- 
Phillips  (1894)  11  Ind.  App.  118,  39  way.  Jennings  v.  Tacoma  R.  &  Motor 
N.  E.  96.  Co.    (1893)    7  Wash.  275,  34  Pac.  937. 

'  In  an  action  for  damages  for  the  Plaintiff  testified  that  "he  saw  the  sit- 
death  of  a  brakeman  on  a  railroad  nation,  that  he  was  directed  by  no  su- 
freight  train,  the  facts  that  he  was  perior  in  the  execution  of  the  work, 
killed  by  being  knocked  from  a  car  by  and  he  simply  did  not  notice  what  he 
a  bridge  over  the  railroad,  which  was   was   doing." 

near  other  bridges,  and  was  approached  A  servant  who,  while  walking  beside 
in  the  daytime;  that  the  deceased  and  a  car,  pushing  it  by  the  hand  rail  at 
another  brakeman  weYe  seated  on  top  of  the  front  platform,  strikes  his  shoulder 
one  of  the  cars  facing  the  bridges;  that  against  a  coal  shed  near  the  track,  can- 
they  passed  one  of  the  bridges  in  safety;  not  recover  where  it  appeared  that  he 
that  his  companion  passed  all  the  could  see  objects  as  large  as  a  man  at  a 
bridges  in  safety,  and  the  one  by  which  distance  of  10  feet  and  that  others  as- 
he  was  struck  was  the  last;  that  the  sisting  him  saw  men  on  the  track  ahead 
men  were  not  engaged  in  the  perform-  of  them,  and  saw  the  shed.  Pahlan  v. 
ance  of  any  duty,  but  were  sitting  idly  Detroit,  G.  H.  &  M.  R.  Co.  (1899)  122 
together,  in  full  view  of  the  danger,  and  Mich.  232,  81  N.  W.  103. 
with  nothing  to  distract  their  attention.  Whether  the  servant  was  negligent 
and  nothing  to  do  but  to  avoid  the  dan-  in  allowing  his  foot  to  get  into  an  un- 
ger, — constitute  such  evidence  of  eon-  blocked  frog  was  held  to  be  for  the  jury 
tributory  negligence  as  will  defeat  a.  re-  upon  the  facts  in  Jones  v.  Flint  d  P.  M. 
covery.  Stonehaclc  v.  Thomas  Iron  Go.  R.  Co.  (1901)  127  Mich.  198,  86  N.  W. 
(1886;  Pa.)  2  Cent.  Rep.  604,  4  Atl.  838. 
721.  A  conductor  who  knows  that  some  of 

Failure  of  a  railway  company  to  the  cars  that  he  has  to  use  are  without 
maintain  a  "telltale"  over  one  of  two  end  ladders  is  negligent  if,  before  at- 
parallel  tracks  passing  under  a  low  tempting  to  pass  from  the  side  to  the 
bridge  does  not  render  it  liable  for  in-  end  of  a  car,  for  the  purpose  of  un- 
jury  to  a  brakeman  while  riding  on  the  coupling  it,  he  fails  to  ascertain  wheth- 
top  of  a  freight  train,  where  he  was  er  it  has  steps  or  not.  Chicago,  B.  & 
learning  the  road,  and  had  been  told  to  Q.  R.  Co.  v.  Warner  (1884)  108  111.  538. 
look  out  for  low  bridges,  and  he  knew  The  danger  caused  by  the  difference 
of  the  existence  of  the  bridge  and  its  in  the  height  of  the  drawbars  of  two 
dangerous  character  a  short  time  be-  ears  which  are  to  be  coupled  is  one 
fore  the  accident,  and  climbed  onto  the  against  which  an  experienced  brakeman 
top  of  the  car  at  a  place  which  would  is  presumed  to  be  able  to  protect  him- 
have  been  between  the  bridge  and  the  self  by  the  ordinary  use  of  his  eyesight, 
telltale  if  there  had  been  a  telltale.  Brewer  v.  Flint  &  P.  M.  R.  Co.  ( 1885 ) 
Allen  V.  Boston  &  M.  R.  Co.  ( 1897 )  69  56  Mich.  620,  23  N.  W.  440. 
N.  H.  271,  39  Atl.  978.  Negligence  is  inferable,   as   a  matter 

An  electric  street  railway  company  is  of  law,  where  a  brakeman  who  was 
not   liable   to   a    conductor    who    was  about  to  couple  two  cars  failed  to  no- 
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which  can  be  material  is  whether  the  servant's  failure  to  observe  the 
danger  was  due  to  a  want  of  proper  vigilance  at,  or  just  prior  to,  the 
time  of  the  accident. 

(3)  The  conditions  were  produced  by  or  incident  to  the  use  of  the 
master's  plant  by  the  employees,  and,  although  not  permanent  in  the 
sense  in  which  that  term  has  been  used  in  the  two  preceding  para- 
graphs, were  such  as  to  affect  the  safety  of  the  servant's  environment 
for  a  deiinite  period  of  more  or  less  considerable  length.^  In  most  of 
the  cases  illustrating  this  predicament  the  servant  had  no  opportunity 


tice  that  they  were  equipped  with  pro- 
jecting sills  which  came  within  14 
inches  of  each  other  when  the  cars  met. 
Beaudin    v.     Central     Vermont   R.    Co. 

(1891)  38  N.  Y.  S.  R.  473,  14  N.  Y. 
Supp.  700. 

A  section  hand  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  a 
recovery  for  an  injury  caused  by  falling, 
while  helping  to  carry  a,  heavily  laden 
hand  car  over  rough  ground,  in  failing  to 
give  any  attention  to  where  he  is  going. 
Terry  v.  Louisville,  N.  A.  &  C.  R.   Co. 

(1896)  15  Ind.  App.  353,  43  N.  E.  273, 
Rehearing  Denied  in  (1896)  15  Ind. 
App.  356,  44  N.  E.  59. 

It  is  for  the  jury  to  say  whether  neg- 
ligence is  imputable  to  a  servant  who, 
while  carrying  an  armful  of  wood  into 
a  dark  cellar,  was  injured  by  stepping 
into  a  hole,  of  which  he  had  no  previous 
knowledge.  Eastland  v.  Clarke  (1901) 
165  N.  Y.  420.  59  N.  E.  202,  Reversing 

(1898)  28  App.  Div.  621,  51  N.  Y. 
Supp.  1140. 

"  An  engineer  who  could  have  seen  an 
obstruction  on  the  track  if  he  had  kept 
a  vigilant  outlook,  as  his  duty  required 
him  to  do,  in  time  to  stop  the  train  be- 
fore injury,  cannot  recover  for  injuries 
on  account  of  such  obstruction.  Nor- 
folk d  W.  R.  Co.  V.  Williams  (1892)  89 
Va.  165,  15  S.  E.  522. 

A  brakeman  who  jumps  oflf  a  moving 
train  in  a  yard  without  looking  to  see 
whether  he  will  alight  on  any  of  the 
obstructions  which  may  be  expected  to 
be  encountered  near  the  track  in  railway 
yards  is  negligent,  as  a  matter  of  law. 
Thomp-wn  v.  Boston  &  M.  R.  Co.  (1891) 
153  Mass.  391,  26  N.  E.  1070  (struck  a 
pile  of  rails). 

Whether  trainmen  should  have  ob- 
served an  obstruction  on  a  spur  track 
was  held  to  be  a  question  for  the  jury, 
where  it  was  hidden  by  a  growth  of 
overhanging  brush  which  became  much 
more  dense  as  the  point  of  danger  was 


approached.  Oregon  Short  Line  &  U.  N. 
R.  Co.  V.  Tracy  (1895)  14  C.  C.  A.  199, 
29  U.  S.  App.  529,  66  Fed.  931. 

A  brakeman  is  not  guilty  of  contrib- 
utory negligence,  as  a  matter  of  law, 
precluding  recovery  for  his  death 
caused  by  his  head  being  wedged  be- 
tween a  projecting  pole  on  a.  ilat  car 
and  box  car  while  coupling  the  cars  dur- 
ing a  rainy  and  very  dark  night,  al- 
though he  had  a  lantern  with  him,  and 
a  few  minutes  before  had  uncoupled  the 
same  cars  from  the  other  side.  A  tchi- 
son,  T.  &  8.  F.  R.  Co.  v.  Wells  (1895) 
56  Kan.  222,  42  Pac.  699.  The  question 
of  the  contributory  negligence  of  a 
switchman  of  slight  experience,  killed 
by  poles  which  projected  from  the  end 
of  a  car  he  was  attempting  to  couple  to 
another  in  the  nighttime,  is  for  the  jury. 
George  v.  Clark,  (1898)  29  C.  C.  A.  374, 
56  U.  S.  App.  505,  85  Fed.  G08. 

A  brakeman  who  has  an  opportunity 
of  inspecting  the  coupling  apparatus  of 
a  car,  but  makes  no  examination  thereof 
until  the  engine  to  which  it  is  to  be 
united  is  being  backed  down  upon  him 
in  response  to  his  signal,  and  then  finds 
that  a  coupling  pin  is  stuck  fast  in  the 
drawhead,  and  having  unsuccessfully 
tried  to  remove  the  pin  steps  back  to 
get  out  and  is  caught  between  the  car 
and  the  engine,  must  be  held,  as  a  mat- 
ter of  law,  to  have  voluntarily  placed 
himself  in  a  place  of  danger  without 
having  used  the  caution  which  a  per- 
son of  ordinary  prudence  would  have 
used.  Renninger  v.  New  York  C.  &  H. 
R.  R.  Co.  (1900)  162  N.  Y.  595,  57  N. 
E.  1123,  Affirming  (1896)  11  App.  Div. 
565,  42  N.  Y.  Supp.  813.  _ 

A  brakeman  employed  in  making  and 
breaking  up  trains  and  coupling  cars, 
who  knows  that  there  are  both  crippled 
and  sound  cars  in  the  yard,  cannot  re- 
cover for  injuries  received  while  han- 
dling a  crippled  car,  where  the  accident 
occurred  in  daylight,  and  the  condition 
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to  ascertain  the  existence  of  the  conditions  until  the  actual  emergency 
with  which  he  had  to  deal  presented  itself ;  and  the  degree  of  attention 
■which  he  was  paying  to  his  surroundings  at  or  just  before  the  accident 
is  the  only  material  issue  to  be  determined. 

332b.  Omission  of  duty  in  respect  to  transitory  and  sporadic  condi- 
tions.—(See  also  §  348,  note  12,  and  §  358,  infra.) — Another  type 
of  case  in  which  the  servant's  failure  to  give  proper  attention  to  his 
surroundings  is  tlie  determinative  factor  is  that  in  which  the  condi- 

of  the  car  was  apparent,  although  it  was  illuminated  by  several  electric  lights, 
not  marked  as  crippled.  Albert  v.  Xew  and  that,  according  to  the  testimony  of 
York  C.  &  B.  R.  B.  Go.  (1894)  80  Hun,  several  witnesses,  he  had  been  warned  of 
152,  29  N.  Y.  Supp.  1126.  A  railway  the  danger  of  the  work.  Bohare  v.  fife- 
company  is  not  liable  for  the  death  of  attle  Traction  Co.  (1901)  24  Wash.  577, 
an  employee   who   was   caught   between  64  Pac.   784. 

two  cars,  one  of  which  was  without  a  A  workman  engaged  in  constructing 
drawhead  and  had  been  condemned  to  a  bridge  is  negligent  if  he  fails  to  ob- 
the  repair  shops  and  had  reached  the  serve  whether  a  wedge  used  in  the  con- 
yard  of  the  company,  when  deceased,  struction  of  a  track  on  which  heavy 
dealing  with  it  as  a  disabled  car,  called  timbers  are  conveyed  is  out  of  place,  so 
for  the  engine  to  be  backed,  and  went  as  to  render  the  track  unsafe,  before  at- 
between  the  cars  without  examination  tempting  to  convey  such  timber  over  it, 
and  regardless  of  the  defective  condition  where  he  knows  that  the  wedge  is  liable 
of  such  car.  Illinois  G.  B.  Go.  v.  Bowles  to  slip  out  of  place.  Bedford  Belt  R. 
(1894)  71  Miss.  1003,  15  So.  138.  Go.  v.  Brown    (1895)    142  Ind.  659,  42 

A  brakeman  was   guilty   of   contribu-  N.  E.  359. 

tory  negligence  preventing  recovery  for  A  verdict  cannot  be  directed  for  the 

his   death   from  collision   of   two   parts  defendant   where   the   evidence   is   that, 

of  a  train  which  had  become  separated  while  plaintiff  was  on  a  dimly  lighted 

while  the  train  was  running,  during  the  upper  floor  in  a  warehouse   on  a  dark 

nighttime,  where  he  was  riding  on  the  winter's    afternoon,    doing    some    work 

top  of  the  car  next  to  the  first  car  of  which  required  him  to  walk  backwards 

the  rear  portion,  and  failed  to  discover  towards  the  elevator  shaft,  by  which  he 

that  the  train  had  broken,  or,  if  aware  and  the  other  workmen  had  just  asccnd- 

of  that  fact,  failed  to  take  measures  for  ed,  he  fell  down  it,  owing  to    the    fact 

his  own  safety,  although  the  cars  ran  5  that,  without  his  knowledge,  the  spring 

miles  before  the  collision  occurred.  Bich-  hinge  which  closed  one  of  the  doors  had 

mond  &  D.  R.  Go.  v.  Trihlle  (1896)   97  been    broken    and    the    door    itself    left 

Va.  495,  24  S.  E.  278.  open  permanently,  and  that,  without  his 

A  carpenter  employed  by  a  railroad  knowledge,    the    foreman   had    sent   the 

company  in   the   repair  of  cars  cannot  cage  down  to  a  lower  floor.    H.  Ghannon 

recover  against  the  company  for  inju-  Go.  v.  Hahn    (1901)    189  111.  28,  59  N. 

ries  resulting  from  the  fall  of  a  board  E.   522,  Affirming    (1900)    90   111.  App. 

the  ends  of  which  rested  upon  two  cars,  256.     The  contributory  negligence  of  an 

while,  under  orders  from  the  foreman,  employee  who  walks   backward   with   a 

he  was  engaged  in  moving  one  of  the  truck  down  an  incline  towards  an  ele- 

cars,  which  caused  the  fall  of  the  board,  vator,  not  knowing  of  the  removal  of  the 

where  the   foreman   was   unaware   that  cage,    and    falls   down   the   shaft,    is    a 

the  board   had  not  been   removed,   and  question  for  the  jury.     Perras  v.  Booth 

the  carpenter  could  have  easily  seen  it  (1901)   82  Minn.  191,  84  N.  W.  739,  85 

if  he  had  looked.     Day  v.  Cleveland,  G.  N.  W.  179. 

0.  £  St.  L.  B.  Go.   (1894)   137  Ind.  206,  A  workman  who,  several  times  during 

36  N.  E.  854.  the  day,  has  passed  up  and  down  a  lad- 

An  employee  working  at  night  on  a  der  through  an  open  hatchway,  is  guilty 
trestle  cannot  recover  for  injuries  due  of  such  negligence  as  will  prevent  his 
to  his  stepping  on  a  tie  which  had  been  recovery,  where,  at  midnight,  without 
sawed  in  two,  where  it  appears  that  he  looking  to  see  whether  the  hatchway  is 
knew  that  at  intervals  there  were  ties  covered,  and  while  a  candle  was  burn- 
in  that  condition,  that  the  trestle  was  ing  within  6  feet  of  the  hatch,  he  steps 


§  332b]  NEGLIGENCE  AT  TIME  OV  INJURY.  831 

tions  involved  were  of  an  essentially  transitory  nature,  and  created 
a  conjuncture  which  merely  aii'ected  the  safety  of  the  servant's  en- 
vironment for  a  few  moments. 

By  far  the  largest  part  of  the  cases  under  this  head  relate  to 
injuries  caused  by  moving  railvifay  cars. 

It  has  been  expressly  held  that  the  rule  of  law  which  excuses 
passengers  from  the  obligation  to  observe  a  strict  lookout  for  trains 
and  locomotivesi  when  alighting  from  or  getting  upon  trains  over 
the  tracks  of  a  railway  company  does  not  apply  to  employees  whose 
duties  may  require  them  to  cross  the  tracks  in  the  yards  or  at  the 

into  it  without  looking,  while  reaching  were  working.  Grimmelman  v.  Union 
for  a  ladder  5  feet  away.  The  Jersey  I'.  It.  Co.  { 1897 )  101  Iowa,  74,  70  N.  W. 
City  (1891)  46  Fed.  134.  Where  a  90.  An  employee  in  a.  blast  furnace, 
night-watchman  on  a  steamer  undertook  who  leaves  the  building  at  night  for  his 
to  sit  down  on  a  bunker  hatch  upon  the  own  pleasure,  and  in  returning  walks, 
main  deck,  without  looking  to  see  for  his  own  convenience,  in  front  of  a 
whether  the  cover  was  on  or  not,  and  furnace  which  he  knows  is  undergoing 
fell  backward  into  the  hold  because  the  repairs,  cannot  recover  for  an  injury 
cover  was  off,  his  own  negligence  will  caused  by  falling  into  a  hole  in  the  floor 
prevent  a  recovery.  The  Sir  Garnet  in  front  of  such  furnace,  where  he  knows 
Wolscley    (1890)   41  Fed.  896.  that  in  making  repairs  it  is  necessary 

A  stevedore's  employee  is  guilty  of  to  remove  part  of  the  floor,  and  that  the 
contributory  negligence  where  he  steps  floor  is  not  replaced  until  all  the  repairs 
upon  a  steam  winch  to  reach  a  ladder,  haye  been  finished,  although  he  does  not 
in  order  to  descend  into  the  hold,  with-  know  the  actual  condition  of  the  work 
out  waiting  to  ascertain  whether  the  on  the  furnace, — especially  where  he 
winch  was  temporarily  stopped  because  could  have  seen  the  hole  if  he  had  been 
it  had  discharged  its  load,  or  was  paying  attention.  Eurley  v.  Lukens 
stopped  in  pursuance  of  a  practice  well  Iron  &  Steel  Go.  (1898)  186  Pa.  187,  40 
known  to  the  employee,  of  holding  the  Atl.  321.  Where  a  person  employed  as 
load  suspended  until  the  men  in  the  hold  mate  by  one  placed  in  charge  of  a  vessel 
were  ready  to  receive  it.  Anderson  v.  laid  vip  during  the  winter  season  was 
The  Ashebrooke    (1890)    44  Fed.   124.        familiar    with     vessels    of    this    class, 

Where  a  workman  employed  in  a  col-  knew  that  they  had  hatchways,  and 
liery  deliberately  walked  into  a  cloud  knew  they  were  liable  to  be  open  when 
of  steam  which  he  saw  issuing  from  the  the  vessel  was  in  port,  and  in  passing 
surface  of  a  footpath  where  he  was  ac-  along  the  deck  for  the  purpose  of  in- 
customed  to  walk,  the  steam  in  fact  speetion,  before  the  vessel  was  placed  in 
proceeding  from  a.  defective  blow  pipe,  commission,  fell  into  an  open  hatchway, 
which  his  employer  should  have  kept  in  he  cannot  recover.  Caniff  v.  Blanchard 
repair,  his  contributory  negligence  is  Nav.  Co.  (1887)  66  Mich.  638,  33  N.  W. 
for  the  jury.  Payne  v.  Reese  (1882)  744. 
100  Pa.  301.  In  one  Illinois  case  it  was  held  that 

The  negligence  of  a  railroad  em-  where  a  night  watchman  fell,  on  a  Mon- 
ployee  who  fell  into  a,  hole  filled  with  day  morning,  through  a  trap  door  in  the 
hot  water,  produced  by  a  break  in  engine  room,  which  he  made  his  head- 
the  sewer  leading  from  a  roundhouse,  is  quarters,  and  the  fioor  of  which  he  had 
for  the  jury  upon  evidence  that  he  did  swept  on  the  preceding  Saturday  and 
not  know  and  was  not  chargeable  with  Sunday  mornings,  while  the  door  had 
knowledge  of  the  hole,  that  it  was  dark  been  continuously  open,  negligence  was 
and  he  had  no  light,  and  that  there  was  inferable,  though  he  testified  that  he 
nothing  to  indicate  the  hole  except  a  did  not  know  the  door  was  there.  Mu- 
lantern  which  was  placed  in  the  vicin-  tual  Wheel  Go.  v.  Mosher  (1899)  85  111. 
ity  of  the  hole;  and  that  he  took  the  App.  240.  This  decision,  viewed  as  a 
usual  course  in  going  from  the  round-  conclusion  of  law,  seems  to  rest  largely 
house  to  the  turntable  where  the  era-  upon  the  fact  of  the  servant's  having 
ployees  whom  be  was  directed  to  assist  had  previous  opportunities  of  observing 
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station  houses.^  The  obligations  of  an  employee  under  these  circum- 
stances have  sometimes  been  considered  to  be  virtually  the  same  as 
those  incumbent  upon  travelers  who  are  about  to  use  a  highway  cross- 
ing, viz.,  to  look  and  listen  before  going  on  the  track.^ 


the  danger,  as  well  as  those  which  were 
offered  at  the  time  when  he  was  in- 
jured. In  another  case,  decided  by  the 
same  court,  it  was  declared  that  the 
question  whether  an  employee,  injured 
by  falling  through  an  open  hatchway  in 
a  shop,  was  chargeable  with  negligence 
in  failing  to  look  where  he  walked,  is  a 
qviestion  for  the  jury  in  view  of  all  the 
circumstances  of  the  case.  Pullman  Pal- 
ace Car  Co.  V.  Connell  (1897)  li  111. 
App.  447. 

As  it  is  obvious  that  a  dead  tree  which 
is  on  fire  may  fall  at  any  moment,  a 
servant  who  passes  close  to  it  is  bound 
to  be  on  the  watch  for  such  a  contin- 
gency. MaltUe  V.  Belden  (1901)  167 
N.  Y.  307,  54  L.  R.  A.  52,  60  N.  E.  645, 
Reversing  (1899)  45  App.  Div.  384,  60 
N.  Y.  Supp.  824. 

A  seaman  engaged  in  unloading  lum- 
ber from  a  vessel  cannot  recover  for  per- 
sonal injuries  from  the  fall  of  a  pile  of 
planks  caused  by  the  mate's  removal  of 
a  cleat  holding  them  in  position,  where 
such  removal  was  necessary  to  their  un- 
loading, and  the  mate  gave  ample  and 
repeated  warning  heard  and  obeyed  by 
the  other  workmen,  but  disregarded  by 
such  seaman  because  he  believed  himself 
in  a  safe  position.  The  Aspotogan 
(1892)   49  Fed.  163. 

A  servant  assisting  the  operator  of  a 
drill,  who  proceeds  to  work  the  drill 
v.'ithout  taking  steps  to  find  out  whether 
there  was  a  "missed  shot"  or  not,  when 
he  and  the  operator  had  full  knowledge 
that  shots  had  been  fired ;  that  a  "missed 
shot"  might  be  reasonably  anticipated, 
and  that,  if  found  by  the  use  of  the  drill, 
danger  and  injury  would  result  to  both, 
- — cannot  recover.  Browne  v.  King 
(1900)  40  C.  C.  A.  545,  100  Fed.  561. 

See  also  Kennedy  v.  Lake  Superior 
Terminal  &  Transfer  R.  Go.  (1896)  93 
Wis.  32,  66  N.  W.  1137,  §  334,  note  15, 
infra. 

'Wabash  R.  Co.  v.  SIHles  (1901)  64 
Ohio  St.  458,  60  N.  E.  576. 

^Walash  R.  Co.  v.  Sidles  (1901)  64 
Ohio  St.  458,  60  N.  E.  576.  There  it 
was  held  that  where  an  employee  whose 
duty  required  him  to  cross  the  tracks  in 
the  yards  stepped  on  a  track  from  a 
place  of  safety  on  a  platform  without 
looking  or  listening,  immediately  after 


the  passing  of  a  train,  and  in  front  of 
and  close  to  a  backing  switch  engine, 
so  that  he  was  struck  and  injured  by 
the  engine,  he  was  guilty  of  contrib- 
utory negligence. 

In  an  action  by  a  foreman  of  track 
repairers  employed  by  one  of  the  rail- 
way companies  using  a  yard  against  an- 
other of  the  companies,  evidence  that  he 
stepped  upon  a  track  for  the  purpose 
of  crossing  it,  without  looking  to  see  il 
an  engine  was  upon  it,  shows  that  he 
was  guilty  of  negligence  barring  his  re- 
covery for  injuries  caused  by  a  collision 
with  an  engine,  if  engines  were  con- 
stantly in  operation  and  he  had  seen 
an  engine  go  along  another  track  a  short 
time  before,  which,  according  to  a  cus- 
tom known  to  him,  must  return  upon 
the  track  upon  which  he  stepped,  al- 
though subsequently  he  had  examined 
the  switch  leading  to  the  track  and 
found  it  closed,  and  had  heard  no  sig- 
nal of  the  return  of  the  engine.  Grand 
Trunk  R.  Go.  v.  Baird  (1899)  36  C.  C. 
A.  574,  94  Fed.  946.  An  employee  of  a 
contractor  to  handle  freight  for  a  rail- 
road company  is,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  at- 
tempting to  cross  a  track  upon  which 
he  knew  trains  and  engines  were  fre- 
quently passing,  without  looking  for  en- 
gines or  trains,  in  the  absence  of  any 
sudden  emergency,  fright,  or  bewilder- 
ment to  confuse  him.  Stacklie  v.  St. 
Paul  &  D.  R.  Go.  (1898)  73  Minn.  37, 
75  N.  W.  734.  The  doctrine  that  a  sec- 
tion man  who  is  about  to  cross  a  track 
must  look  and  listen  was  laid  down  in 
broad  terms  in  Lorin  v.  Kansas  City, 
Ft.  8.  &  M.  B.  Co.  (1895)  128  Mo.  349, 
31   S.  W.  6. 

Where  the  view  of  a  railroad 
track  was  unobstructed,  a  section 
foreman  who,  in  attempting  to  cross  the 
main  track  diagonally  while  the  rear 
section  of  a  train  which  was  making  a 
flying  switch  was  in  full  view,  and  not 
more  than  25  or  30  feet  from  him,  com- 
ing behind  him,  was  struck  and  killed, 
was  guilty  of  negligence.  Elliot  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1889)  5  Dak. 
523,  3  L.  R.  A.  363,  41  N.  W.  758,  Af- 
firmed in  (1893)  150  U.  S.  245,  37  L. 
ed.  1068,  14  Sup.  Ct.  Rep.  85.  A  con- 
ductor of  a  freight  train,  who  steps  out 
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But  decisions  are  not  wanting  which  are  inconsistent  with  this 
doctrine.* 

In  some  cases  it  is  laid  down  that  the  rule  as  to  travelers  is  not 
applicable  to  servants  who  are  engaged  in  work  which  requires  them 
to  be  on  the  track.*     But  the  reports  also  contain  a  considerable 

of  a,  telegraph  office  where  he  has  gone  which  ran  out  upon  the  curve  was  filled 
for  orders,  and  starts  across  a  passen-  with  cars  standing  in  such  a  position 
ger  track  on  which  a  train  is  approach-  that  they  obstructed  the  view  of  the  ap- 
ing which  he  knows  to  be  late  and  to  be  preaching  train  until  it  reached  a  point 
likely  to  run  at  a  higher  speed  than  at  which  not  more  than  five  seconds 
usual,  is  guilty  of  contributory  negli-  would  be  required  to  bring  it  to  the 
genee,  preventing  recovery  for  his  death  place  of  the  accident.  Nelson  v.  Neiv 
by  being  struck  by  the  train,  where  he  Orleans  d  N.  E.  K.  Co.  (1900)  40  C.  C. 
sees  the  train  or  could  see  it  if  he  A.  673,  100  Fed.  731.  In  another  case 
looked.  Chicago  &  N.  W.  R.  Co.  v.  Hoi-  it  was  distinctly  laid  dovm  that  the 
dom    (1896)    66  111.  App.  201.  rule  requiring  persons  who  go  on  to  a 

In  one  case  it  was  held  that  an  engi-  railway  track  to  look  and  listen  is  not 
neer  who  started  to  cross  a  track  with-  applicable,  where  a  conductor  of  a,  train 
out  looking  in  both  directions,  and  was  belonging  to  one  company  using  a  sta- 
consequently  injured  by  an  engine  tion  jointly  with  another  company  steps 
which  he  had  seen,  shortly  before,  tak-  on  the  adjacent  track  of  the  latter  com- 
ing coal  at  a  chute,  could  not  recover,  pany  for  the  purpose  of  signaling  his 
McCadden  v.  Aiiot  (1896)  92  Wis.  551,  engineer,  and  is  run  down  by  a  train 
66  N.  W.  694.  operated  by  the  employees  of  such  com- 

A  servant  operating  a  street  car  is,  pany.  McMarshall  v.  Chicago,  R.  I.  & 
as  regards  a  railway  which  he  has  to  P.  R.  Co.  (1890)  80  Iowa,  757,  45  N.  W. 
cross,  in  the  same  position  as  a  stran-    1065. 

ger.  Hence,  a  complaint  is  demurrable  ^Baltimore  &  0.  S.  W.  R.  Co.  v.  Peter- 
which  alleges  that  a  motorman  injured  son  (1901)  156  Ind.  364,  59  N.  E.  1044, 
in  a  collision  with  a  railway  train  was  holding  that  the  question  whether  the 
assured  by  the  company  that  the  rail-  omission  of  a  trackman  to  look  and  lis- 
way  track  was  seldom  used;  that  he  ten  for  approaching  trains  constitutes 
was  accordingly  ordered  to  run  across  negligence  is  for  the  jury, 
without  stopping  his  car,  and  without  To  same  effect,  see  also  Ominger  v. 
opportunity  for  looking  for  trains;  and  New  York  C.  &  B.  R.  R.  Co.  (1875)  4 
that,  relying  on  the  representations,  he  Hun,  159;  followed  in  Croivley  v.  Bur- 
did  as  directed,  and  received  the  injury  lington,  C.  R.  &  N.  R.  Co.  (1885)  65 
Goodrich  v.  Chippeim  Valley  Electric  Iowa,  658,  20  N.  W.  467,  22  N.  W.  918; 
R.  Co.  (1900)  108  Wis.  329,  84  N.  W.  Noonan  v.  New  York  C.  d  H.  R.  R.  Co. 
419.  (1891)    42   N.   Y.    S.   R.   41,    16   N.   Y. 

^It  has  been  held  that  the  rule  requir-  Supp.  678.  It  is  proper  to  refuse  a 
ing  one  about  to  cross  a  railroad  track  charge  that  the  same  degree  of  care  is 
to  stop,  look,  and  listen  is  not  appli-  required  from  an  employee  engaged  In 
cable  to  employees  of  an  iron  mill  which  his  duty  upon  the  track  as  from  a  per- 
uses locomotives  at  slow  rates  of  speed  son  crossing  the  track.  Roll  v.  North- 
to  shift  iron  from  place  to  place  in  the  em  C.  R.  Co.  (1878)  15  Hun,  496. 
yard  and  buildings,  whose  duties  require  A  teamster  hired  under  a  special 
them  to  cross  and  recross  the  tracks,  agreement  that  he  should  be  notified  of 
Weiss  V.  Bethlehem  Iron  Go.  (1898)  31  the  approach  of  passing  trains  is  not 
C.  C.  A.  363,  59  U.  S.  App.  627,  88  Fed.  under  any  duty  to  look  and  listen  for 
23.  So,  also,  where  a  laborer  engaged  in  trains.  Bradley  v.  New  York  C.  R.  Co. 
mixing  and  carrying  mortar  for  a  new  (1875)  62  N.  Y.  99. 
station  under  construction  was  killed  What  the  precise  effect  of  the  New 
by  a  rapidly  running  train,  the  case  was  York  decisions  just  cited  may  be  is 
held  to  be  for  the  jury  upon  evidence  rendered  somewhat  obscure  by  the  fact 
showing  that  a  considerable  noise  was  that  the  supreme  court  has  also  declared 
being  made  at  the  time  by  the  escaping  that  it  is  negligence,  as  matter  of  law, 
steam  of  a  locomotive  near  the  mortar  for  a  railroad  employee  or  other  person 
box;  that  the  main  track  leading  to  the  to  be  inattentive  to  his  dangerous  posi- 
station  was  curved;  and  that  a  siding  tion  when  on  a  railroad  track,  whether 
Vol  I.  M.  &  S.— 53. 
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number  of  decisions  which  are  apparently  based  upon  the  theory  that 
such  servants  are  bound  to  keep  a  constant  lookout  for  moving  cars 
and  engines,  and  that  a  breach  of  this  duty  is  usually  a  sufficient 
reason  for-  denying  recovery,  as  a  matter  of  law.^      A  similar  doctrine 


lawfully  there  or  not.  Redmond  v. 
Rome,  W.  &  0.  R.  Go.  (1890)  31  N.  Y. 
S.  E.  366,  10  N.  Y.  Supp.  330.  And 
that  an  employee  of  a  railroad,  who 
stands  upon  a  track  upon  which,  to  his 
knowledge,  trains  are  frequently  pass- 
ing, without  paying  any  attention  to  his 
surroundings,  while  engaged  in  tfee  dis- 
charge of  his  duties,  is  guilty  of  con- 
tributory negligence.  Clark  v.  Tslew 
York,  L.  E.  &  W.  R.  Co.  (1894)  80  Hun, 
320,  30  N.  Y.  Supp.  126. 

Where  a  servant  engaged  in  loading 
timbers  on  a  flat  car  next  to  several  box 
cars  was  killed  by  a  train  backing  rap- 
idly against  the  box  cars  without  any 
warning,  it  was  held  that  the  dececased 
was  under  no  obligation  to  look  and 
listen  for  the  approach  of  the  train  en- 
tering the  switch.  Freeman  v.  Illinois 
C.  R.  Co.  (1901)  107  Tenn.  340,  64  S. 
W.  1. 

"No  recovery  can  be  had  for  the  death 
of  a  railroad  employee  whose  duties  re- 
quired him  to  be  upon  the  track  in  such 
a  place  and  manner  as  to  make  it  nec- 
essary to  look  out  very  carefully  for 
approaching  trains,  in  the  absence  of 
evidence  that  he  took  the  precautions  re- 
quired by  due  care  and  diligence.  Shea 
V.  Boston  &  M.  R.  Co.  (1891)  154  Mass. 
31,  27  N.  E.  672.  A  railroad  employee 
at  work  where  engines  and  cars  are  con- 
stantly passing  must  be  diligent  to  ob- 
serve and  keep  out  of  the  way  of  mov- 
ing engines  and  cars,  and  cannot  rely 
wholly  upon  persons  in  charge  to  pre- 
vent accidents.  Keefe  v.  Chicago  &  N. 
W.  R.  Co.  (1894)  92  Iowa,  182,  60  N. 
W.  503. 

A  watchman  employed  to  examine 
cars  and  take  and  report  initials  and 
numbering  thereon  must  exercise  the 
ordinary  diligence  due  from  every  intru- 
der on  a  railroad  track  to  care  for  his 
own  safety  in  walking  and  standing  tip- 
on  unoccupied  tracks,  including  the 
main  lines,  in  performing  such  duties, 
in  the  absence  of  any  custom  or  acqui- 
escence on  the  part  of  the  superintend- 
ing oflicers  permitting  the  watchman  to 
stand  upon  such  tracks.  Richmond  &  D. 
R.  Co.  V.  Watts  (1893)  92  Ga.  88,  17 
S.  E.  983  (Former  Appeal  [1892]  89 
Ga.  282,  15  S.  E.  365). 

A  rnilroad  employee  engaged  in  clean- 
ing under  a  switch  bar  in  the  yard  is 


not  entilled  to  expect  with  certainty  a 
warning  from  every  car  that  may  be 
shunted  or  kicked  upon  the  track  where 
he  is  working,  or,  if  so,  can  expect  only 
a  shout  as  the  car  draws  near,  and  is 
not  entitled  to  rely  upon  his  ears  alone 
without  using  his  eyes,  or  to  rely  upon 
ihe  car  being  stopped  in  time  after  it  is 
discovered  that  he  is  not  going  to  get 
out  of  the  way.  Lynch  v.  Boston  &  A. 
R.  Co.  (1893)  159  Mass.  536,  34  N.  E. 
1072.  Contributory  negligence  is  infer- 
able where  the  evidence  is  that,  in  ac- 
cordance with  the  usual  custom  of  the 
yard,  a  car  was  started  in  charge  of  a 
brakeman  towards  others  to  which  it 
was  to  be  coupled ;  that,  as  it  approached 
a  switch  where  a  laborer  was  at  work, 
the  brakeman  sliouted  to  him  to  get  out 
of  the  way;  that  the  brakeman,  seeing 
that  his  warning  was  not  heeded,  ap- 
plied the  brake,  but  could  not  stop  the 
car  before  it  struck  the  laborer;  and 
that  there  was  nothing  to  obstruct  the 
laborer's  view  of  the  approaching  car  or 
distract  his  attention.  Moccia  v.  Jiew 
York  C.  &  H.  R.  R.  Co.  (1899)  46  App. 
Div.  58,  61  N.  Y.  Supp.  338.  An  em- 
ployee of  a  railroad  company  engaged  in 
placing  switch  lights  in  position,  and  for 
that  purpose  required  to  go  upon  the 
track,  is  guilty  of  such  negligence  as 
will  preclude  a  recovery  for  injuries  sus- 
tained by  being  struck  by  a  car,  in  go- 
ing upon  the  track  at  a  time  when  he 
knew  switching  was  being  done  and 
when  it  was  not  necessary  to  be  there, 
without  looking  to  see  what  track  the 
car  which  he  saw  approaching  him  was 
on,  and  turning  his  back  to  see  whether 
a  team  was  on  the  other  track,  although 
it  was  usual  to  switch  such  car  upon 
the  other  track.  Collins  v.  Burlington, 
G.  R.  &  N.  R.  Co.  (1891)  83  Iowa,  346, 
49  N.  W.  848. 

A  railroad  employee  engaged  in  clean- 
ing the  tracks  at  a  highway  crossing 
was  guilty  of  contributory  negligence, 
where,  with  knowledge  that  an  engine 
might  come  his  way,  he  failed  to  ob- 
serve its  movements,  and  was  injured 
when  it  backed  down  the  track  on 
which  he  was  at  work.  Carlson  v.  Cin- 
cinnati, 8.  &  M.  R.  Go.  (1899)  120  Mich. 
481,  79  N.  W.'  688. 

A  repairer  of  tracks  employed  in  a 
railroad  yard,  which  were  used  for  the 
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making  up  of  trains,  and  who  was  fa- 
miliar with  the  manner  in  which  the 
work  was  done,  and  who,  knowing  that 
tlie  switch  engine  was  busy  moving  cars 
and  making  up  trains,  placed  himself 
with  his  face  away  from  the  direction 
from  which  cars  were  to  be  expected, 
and  continued  his  work  without  ever 
looking  back,  although  there  was  no  ob- 
struction to  his  vision  and  by  ordinary 
attention  he  could  have  observed  the  ap- 
proaching cars,  and  while  so  employed 
was  struck  by  the  switch  engine  mov- 
ing slowly,  and  was  injured, — was  guilty 
of  contributory  negligence.  Aerlcfetz  v. 
Humphreys  (1892)  145  U.  S.  418,  36  L. 
ed.  758,  12  Sup.  Ct.  Rep.  835.  Compare 
Murphy  v.  New  York  G.  £  H.  B.  R.  Co. 
(1882)  11  Daly,  122;  Chicago  &  N.  W. 
R.  Co.  V.  Kane  (1892)  50  111.  App.  100. 
An  employee  in  a  railroad  yard,  ac- 
quainted with  a  custom  of  kicking  trains 
backward  without  a  brakeman  or  look- 
out, is  guilty  of  such  contributory  negli- 
gence in  turning  his  back  to  moving  cars 
and  not  keeping  an  outlook  as  will  pre- 
vent recovery  for  injuries  occasioned  by 
a  train  backing  upon  him  while  he  was 
engaged  in  his  work  and  not  looking  out 
for  it.  Schaible  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1893)  97  Mich.  318,  21  L,  R. 
A.  660,  56  N.  W.  565.  A  track  hand  is 
guilty  of  contributory  negligence  pi'e- 
cluding  recovery  for  personal  injuries, 
in  remaining  on  the  track  while  a  train 
was  approaching  in  plain  sight  for  a 
quarter  of  a  mile,  where  its  whistle  was 
audible,  and  he  was  called  to  by  his  fel- 
low workmen,  although  the  engineer 
failed  to  give  the  signal  required  by  the 
rules  to  persons  on  the  track.  St.  Jean 
V.  Boston  &  M.  R.  Co.  (1898)  170  Mass. 
213,  48  N.  E.  1088.  A  track  hand  work- 
ing in  a  locality  with  which  he  was  fa- 
miliar is  chargeable  with  such  contribu- 
tory negligence  as  will  bar  a,  recovery 
for  his  death,  where,  upon  the  approach 
of  a  train,  he  stepped  upon  an  adjoin- 
ing track  upon  which  he  was  struck  by 
a,  train  coming  from  a.  direction  towards 
which  he  was  not  looking,  when  noth- 
ing occurred  to  distract  his  attention, 
and  he  might  have  stood  between  the 
tracks  in  safety.  Roskoyek  v.  St.  Paul 
&  D.  R.  Co.  (1899)  76  Minn.  28,  78  N. 
W.  872.  Recovery  cannot  be  had  under 
these  circumstances  uierely  because  the 
servant  was  working  on  an  earth  em- 
bankment just  wide  enough  for  two 
tracks  upon  it.  Fisk  v.  Chicago,  .1/.  & 
Si.  P.  R.  Co.  (1900)  111  Iowa,  392,  82 
jN.  W.  931.  A  section  hand  who,  with 
knowledge  that  a  gravel  train  was  fre- 


quently followed  by  a  switch  engine, 
stepped  back  upon  the  track  after  the 
gravel  train  passed,  without  looking, 
and  was  struck  by  the  switch  engine,  is 
guilty  of  negligence  proximately  caus- 
ing his  injury,  and  cannot  recover  there- 
for. Chicago,  B.  &  Q.  R.  Co.  v.  Yost 
(1898)  56  Neb.  439,  76  N.  W.  901.  A 
section  hand  who,  while  standing  on  the 
track  without  necessity  therefor,  stooped 
down  to  tie  his  shoe,  and,  while  in  that 
position  with  his  back  to  the  tender  of 
a  locomotive  the  engineer  of  which 
could  not  see  him,  was  run  over,  is 
chargeable  with  negligence.  Trinity  iC- 
8.  R.  Co.  V.  Mitchell  (1889)  72  Tex. 
609,  10  S.  W.  698.  A  section  hand  who, 
after  getting  off  the  railroad  track  to 
let  a  train  pass,  obeys  orders  in  going 
upon  the  track  to  take  some  dirt  from 
one  of  the  rails,  and,  while  looking  back 
at  the  train,  fails  to  get  off  the  track 
in  time  to  avoid  injury,  must  be  held 
guilty  of  such  negligence  as  to  prevent 
liability  of  the  railroad  company.  Har- 
rison V.  Texas  &  P.  R.  Go.  (1895;  Tex. 
Civ.  App.)  31  S.  W.  242.  A  railroad 
company  is  not  liable  for  the  death  of 
a  section  hand  while  a  flying  switch  was 
being  made,  where  he  stood  on  the  track 
with  his  back  towards  the  engine,  when 
he  knew  that  the  cars  were  about  to  be 
put  on  the  track  on  which  he  was  stand- 
ing. Union  P.  R.  Co.  v.  Clark  (1897) 
51  Neb.  2i>0,  70  N.  W.  923.  Compare 
Carroll  v.  Minnesota  Valley  R.  Go. 
(1868)  13  Minn.  30,  Oil.  18,  97  Am. 
Dec.  221,  where  a  servant  of  a  steam- 
boat company,  who  stood  with  his  back 
to  a  train,  while  engaged  in  trying  to 
move  a  staging  off  of  the  track,  was  de- 
nied recovery.  A  section  foreman  who 
knows  that  a  train  is  sometimes  cut  in 
two  at  a  certain  point,  and  that  the 
train  always  carries  a  caboose  and  pas- 
senger car,  is  guilty  of  contributory  neg- 
ligence in  stepping  upon  the  track  im- 
mediately after  the  passage  of  the  first 
part  of  the  train,  having  no  caboose  or 
passenger  car,  without  looking  for  the 
second  portion  of  the  train.  Hadon  v. 
Sioux  City  &  P.  R.  Co.  (1891)  99  Iowa, 
735,  48  N.  W.  733. 

It  is  negligence  to  uncouple  a  car 
from  a  train  to  which  an  engine  is  at- 
tached, and  proceed  to  push  it  along  the 
track  from  a  place  directly  behind  the 
hunter,  without  observing  the  engine. 
Burns  v.  Boston  &  L.  R.  Co.  (1869)  101 
JIass.  50  (action  by  the  servant  of  a 
company  using  a  siding).  A  brakeman 
was,  as  a  matter  of  law,  guilty  of  con- 
tributory   negligence    precluding   recov- 
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is  also  frequently  applied  to  the  disadvantage  of  servants  vcorking 
in  the  immediate  vicinity  of  railway  tracks.^ 


ery  for  his  death  from  being  struclt  by 
the  rear  end  of  the  tender,  where  he  was 
running  with  his  back  to  tlie  engine, 
and,  knowing  that  it  was  following  him 
eiosely,  stopped  for  an  instant,  and  then 
without  looking  behind  him,  stepped 
upon  the  track  immediately  in  front  of 
the  tender.  Guthrie  v.  Great  Northern 
R.  Co.  (1899)  76  Minn.  277,  79  N.  W. 
107. 

Contributory  negligence  is  inferable, 
as  matter  of  law,  where  a  brakeman, 
sent  back  at  night  to  stop  an  approach- 
ing train  by  placing  a  red  lantern  on 
the  track,  was  struck  by  that  train  a 
few  feet  behind  the  lantern,  which  the 
train  overran  slightly.  Buckmaster  v. 
Chicago  &  N.  W.  R.  Go.  (1900)  108 
Wis.  353,  84  N.  W.  845. 

But  an  employee  engaged  in  picking 
up  links  and  pins  on  a  railroad  track, 
who  looks  for  a  train  before  going  on 
the  track,  and  sees  that  it  is  clear  is 
not,  as  matter  of  law,  guilty  of  such  con- 
tributory negligence  in  failing  to  loolc 
for  a  car  for  a  short  time  while  engaged 
at  his  work,  as  will  prevent  recovery  for 
an  injury  caused  by  switching  a  car  on 
the  track  without  any  person  upon  it 
to  give  warning.  Chicago  &  N.  W.  R. 
Co.  v.  Kane  (1897)   70  111.  App.  676. 

Where  a  switchman  signaled  a  tower 
man,  who  had  manual  control  of  )be 
switches  in  a  railroad  yard,  to  throw  a 
certain  switch,  and  the  tower  man  threw 
a  wrong  switch,  causing  the  train  to 
run  against  the  switchman,  it  was  com- 
petent to  show,  as  bearing  upon  his  exer- 
cise of  due  care,  that  the  train  was  run- 
ning faster  than  was  usual  for  trains  at 
that  place.  Welch  v.  New  York,  N.  E. 
&  H.  R.  Go.  (1900)  176  Mass.  393,  57 
N.  E.  668. 

°A  railroad  employee  directed  to  shovel 
snow  from  a  platform  between  two 
tracks,  and  expressly  charged  to  look  out 
for  himself,  is  guilty  of  such  contribu- 
tory negligence  as  will  prevent  a  recov- 
ery for  his  death,  where  he  works  with 
his  back  toward  the  track  and  so  near 
the  same  as  to  be  struck  by  an  approach- 
ing engine,  where  he  knows  that  train? 
are  passing  such  platform  every  few 
minutes.  Brady  v.  New  York,  N .  H.  & 
H.  R.  Go.  (1898)  20  R.  I.  338,  39  Atl. 
186.  An  experienced  switchman  proceed- 
ing with  his  usual  and  customary  du- 
ties between  two  tracks  is  chargeable 
■jvith  contributory  negligence,  where,  In 


the  absence  of  any  emergency  calculated 
to  divert  his  attention  or  create  confu- 
sion in  his  mind,  he  was  injured  by  a 
train  backing  in  full  view  of  the  switch, 
and  which,  by  the  observance  of  care, 
he  might  have  avoided.  Cincinnati,  I. 
St.  L.  cG  C.  R.  Go.  V.  Long  (1887)  112 
Ind.  166,  13  N.  E.  659. 

There  can  be  no  recovery  where  an 
employee,  familiar  with  the  method  of 
operating  a  railway  yard,  and  knowing 
that  a  certain  track  is  frequently  used 
for  shunting  unattached  cars,  stands 
near  it  while  waiting  to  deliver  a  lan- 
tern to  a  passing  train,  and  is  struck 
by  one  of  those  cars  owing  to  his  fail- 
ure to  keep  a  proper  lookout.  Sours  v. 
Great  Northern  R.  Go.  (1901)  84  Minn. 
230,  87  N.  W.  766.  More  especially  is 
he  debarred  from  recovery,  where  he  not 
only  failed  to  keep  a  proper  lookout,  but 
was  warned  of  the  approach  of  the  train 
by  a  whistle  from  the  engine  and  a 
shout  from  his  fellow  servants.  Sharp 
V.  Missouri  P.  R.  Co.  (1901)  161  Mo. 
214,  61  S.  W.  829. 

A  section  hand  who  is  doing  work 
near  the  track  while  his  foreman  is  ab- 
sent, and  no  one  else  is  watching  for 
approaching  trains,  is  guilty  of  negli- 
gence if  he  fails  to  keep  a  lookout. 
Rutherford  v.  Chicago,  M.  &  St.  P.  R. 
Co.   (1894)   57  Minn.  237,  59  N.  W.  302. 

A  railroad  fireman  fully  acquainted 
with  a,  switching  yard  through  which 
he  is  walking,  and  knowing  that  switch- 
ing is  actively  in  progress  upon  the 
tracks  behind  him,  is,  as  a  matter  of 
law,  guilty  of  contributory  negligence 
in  walking  on  or  immediately  at  the  side 
of  the  main  track  where  a  passing  car 
can  str-Uce  him,  for  a  distance  of  178 
feet,  without  looking  around,  and  with 
his  cap  pulled  down  over  his  ears  so  as 
wholly  or  partially  to  cut  off  his  hear- 
ing. Wilier  v.  Wisconsin  Central  Go. 
(1893)    86  Wis.  535,  57  N.  W.  356. 

In  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Groll  (1896)  3  Kan.  App.  242,  45  Pas. 
112,  it  was  in  evidence  that  a  lump  of 
coal  which  fell  from  an  engine  tender 
first  struck  the  rock  ballast  or  ground, 
and  then  bounded  and  struck  a  section 
hand;  that  he  was  not  looking  at  the 
train,  but  was  stooping  over,  shoveling; 
and  that,  if  he  had  been  looking  at  tlie 
train,  it  was  more  than  likely  that  he 
would  have  seen  the  lump  of  coal,  and 
could  have  dodged  it.     The   court  held 


§  332b]  NEGLIGENCE  AT  TIME  OF  INJURY.  837 

There  is  apparently  no  difference  of  opinion  as  to  the  doctrine 
that  a  servant  who  walks  or  stands  upon  a  track  for  his  own  con- 
venience must,  at  his  peril,  protect  himself  from  passing  trains.'^ 

The  failure  to  observe  approaching  trains  is,  of  course,  more 
especially  culpable  in  the  case  of  a  flagman  whose  distinctive  function 
is  to  look  out  for  them,  and  warn  others  when  they  are  coming.** 

Other  illustrations  of  the  duty  to  watch  the  movements  of  trains 
are  furnished  by  the  cases  in  which  a  neglect  of  that  duty  was  held  to 
be  a  bar  to  an  action  for  an  injury  received  by  a  servant  who  was 
himself  operating  or  riding  on  a  train,®  or  upon  a  hand  car/*'  or 
who  was  engaged  in  coupling  cars.-'^'^ 

that  he  was  very  careless  in  not  watch-  (1895)  95  Iowa,  163,  63  N.  W.  667. 
ing  the  train.  This  doctrine,  it  is  sub-  To  same  effect,  see  Chicago,  B.  &  Q.  li. 
mitted,  is  simply  preposterous.  Such  Co.  v.  Maney  (1894)  55  111.  App.  588. 
an  accident  is  so  rare  that  it  may  be  A  railway  employee  engaged  in  carry- 
fairly  doubted  whether,  even  if  the  serv-  ing  the  mails  to  and  from  a  station,  who 
ant  had  been  found  by  a  jury  to  be  chooses  to  stand  on  the  track  for  his 
negligent  in  not  regulating  his  conduct  own  convenience,  must  guard  himself 
with  reference  to  the  possibility  of  its  against  the  danger  of  passing  trains; 
occurring,  the  verdict  should  not  have  and  a  failure  to  keep  a  lookout  will  be 
been  set  aside.  But  whether  this  be  so  imputed  as  negligence.  The  mere  fact 
or  not,  there  seems  to  be  absolutely  no  that  it  was  a  side  track  that  he  was 
justification  for  the  position  that  the  standing  upon  is  immaterial,  the  dan- 
plaintiff  was  negligent,  as  matter  of  law,  ger  of  taking  such  a  position  being  the 
in  continuing  to  work,  without  eonsid-  same  in  kind  as  that  incurred  by  a  per- 
ering  the  possibility  of  a  contingency  son  standing  on  the  main  track,  and 
which  was,  to  the  last  degree,  im-  only  different  in  degree.  Dell  v.  Phil- 
probable.  See,  however,  JiZinots  C  iS.  Co.  lips  Glass  Go.  (1895)  169  Pa.  549,  36 
V.  Stassen  (1893)  56  111.  App.  221,  cit-  W.  N.  C.  467,  32  Atl.  601. 
ed  in  §  334,  note  2,  infra.  'Clark  v.  Boston  <&  A.  R.  Co.   (1879) 

Contributory  negligence  is  not  infer-  128  Mass.  I ;  Louisville  &  N.  R.  Co.  v. 
able,  as  matter  of  law,  where  a  section  Craicford  (1889)  89  Ala.  240,  8  So.  243; 
foreman,  on  the  approach  of  a  train,  Ruane  v.  Lake  Shore  &  M.  S.  R.  Co. 
stepped  away  from  the  track  a  distance  (1896)  64  111.  App.  359  (action  held  not 
of  5  feet,  which  was  the  distance  usual-  maintainable,  although  bell  was  not 
ly  taken  in  such  instances  by  workmen  ringing  on  the  engine,  as  was  required 
similarly    employed,    was    struck    by    a   by  a  statute). 

door  of  a  freight  car,  which  was  hanging       °  Where    the    foreman    and   the   train 

from  one  corner  at  the  top,  and  swing-   master  on   a   railroad  had   warned  the 

ing    outward    with    the    motion    of   the   men  employed  thereon  not  to  ride  on  the 

train,  and  which  he  failed  to  observe  as   flat  cars,  and  had  provided  a  caboose  in 

he   was   standing   with   his   back  to   it.   which  plaintiff,    a    laborer  on  a  gravel 

Chicago  &  A.  R.   Go.  v.  Cullen    (1900)    train,  was  told  it  was  safer  to  ride,  and 

187    111.    523,    58   N.   E.   455,   AfBirming  he  selected  a  place  he  knew  to  be  danger- 

( 1899 )    87  111.  App.  374.  ous,  when  cars  were  being   coupled,   sat 

^  Barstow  V.  Old  Colony  R.  Co.  (1887)    with  his  legs  hanging  over  the  side  of 

143   Mass.   535,   10  N.  E.   255    (servant  a  flat  car  in  a  position  in  which  he  could 

was     using     track     as     a     footpath),   be  easily  jostled  off,  and  paid  so  little 

A  section  hand  killed  by  a  train  is   attention  to  what  he  knew  was  going  on 

guilty   of   such   contributory  negligence   that  he  not  only  did  not  watch  or  see 

as  will  prevent  a  recovery  for  his  death   the  other  cars  coming  down,  but  failed 

in   walking  to   his  home   on   a   railway  to  hear  a  warning  shout  heard  by  others 

track,  where    he    could    have  heard  the   in  the  vicinity,  at  least  one  of  whom  was 

train  400  feet  away,  and  have  seen  the  more  remote  than  he, — he  cannot  recover 

headlight  1,300  feet  away,  and  knew  the   of  the  company  for  being  thrown  off  and 

train  was   likely  to   pass   at  any  time,   injured  by  the  backing  down  of  thetrain 

Baker  v.   Chicago,   R.   I.    £    P.   R.   Co.   at  too  great  a  speed.     St.  Louis  d  S.  F. 
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The  obligation  to  keep  a  proper  lookout  is  also  incumbent  upon 
servants  who  are  exposed  to  danger  from  the  movements  of  othei' 
heavy  machinery.-'^ 

R.  Co.  V.  Schvmacher  (1894)  152  V.  S.  car  on  which  he  was  riding,  with  a  train 
77,  38  L.  ed.  361,  14  Sup.  Ct.  Rep.  479.  approaching  at  the  rate  of  only  3  or  4 
In  an  action  for  an  injury  received  by  miles  per  hour,  in  plain  view  for  IJ 
a  switchman  who  was  thrown  from  a  car  miles.  C'ooney  v.  Great  'Northern  li.  Co. 
by  a  sudden  jerk  caused  by  the  engi-  (1894)  9  Wash.  292,  37  Pac.  438.  A  sec- 
neer's  responding  to  a  signal  of  the  fore-  tion  foreman  who,  w'hile  traveling  on  a 
man  of  the  switching  crew,  where  the  hand  car,  fails  to  keep  a  lookout  for  ex- 
cvidence  shows  that  the  control  of  the  tra  trains,  though  he  is  familiar  with 
acts  of  the  switchman  and  of  the  move-  the  company's  rule  that  no  notice  shall 
ments  of  the  train  was  by  means  of  sig-  be  given  of  the  passage  of  such  trains, 
nals  given  by  the  foreman  of  the  switcli-  is  negligent.  Jolly  v.  Detroit,  L.  &  N.  R. 
ing  crew  in  charge  of  the  train  to  the  Co.  (1892)  93  Mich.  370,  53  N.  W.  526. 
engineer  and  switchman,  and  that  it  was  Compare  §  331,  note  1,  subd.  (a),  supra. 
the  duty  of  the  latter  to  keep  a  lookout  "  Whether  a  brakeman  was  guilty  of 
for  all  signals  given  by  the  foreman,  the  negligence  in  placing  his  hand  between 
defendant  is  entitled  to  have  the  jury  the  drawheads  of  two  cars,  and  failing 
instructed  that,  if  they  believe  the  evi-  to  notice  the  slow  backward  movement 
den.ce,  "it  was  the  duty  of  the  plaintiff,  of  one  of  them  was  held  to  be  a  ques- 
in  riding  on  the  oar,  to  have  kept  a  tion  for  the  jury,  in  Baldwin  v.  Chicago, 
lookout  for  any  and  all  signals  that  G.  W.  R.  Co.  (1899)  109  Iowa,  752,  81 
might  have  been  given  by  the  employee  N.  W.   160. 

of  the  defendant,"  Louisville  d  N.  R.  '^  Anniston  Pipe  Worhs  v.  Dickey 
Co.  v.  Smith  (1901)  129  Ala.  553,  30  (1891)  93  Ala.  418,  9  So.  720  (servant 
So.  571.  There  can  be  no  recovery  for  struck  by  moving  crane)  ;  Stubhs  v.  At- 
a  brakeman's  death  caused  by  a  collision  lanta  Cotton  Seed  Oil  Mills  (1893)  92 
between  two  parts  of  a  train,  which  had  Ga.  495,  17  S.  E.  746  (servant,  while 
become  separated  while  the  train  was  cleaning  machinery,  carelessly  exposed 
running  during  the  nighttime,  where  he  himself  to  an  unseen  danger  which  he 
was  riding  on  the  top  of  the  car  next  had  had  opportunities  of  observing  had 
to  the  first  car  of  the  rear  portion,  and  he  kept  his  faculties  on  the  alert  while 
failed  to  discover  that    the    train    had  manipulating  it) . 

broken,  or,  if  aware  of  that  fact,  failed  A  coal  miner  who  steps  directly  into 
to  take  measures  for  his  own  safety,  al-  the  bottom  of  a  shaft,  knowing  that  the 
though  the  cars  ran  5  miles  before  the  cages  with  which  coal  is  carried  are 
collision  occurred.  Richmond  d  D.  R.  above  him,  and  being  familiar  with  their 
Co.  V.  TribUe  (1896)  97  Va.  495,  24  S.  operation,  without  looking  up  to  see 
E.  278.  An  experienced  motorman  who,  whether  one  of  them  is  descending,  or 
while  running  his  car  back  to  meet  an-  taking  the  slightest  precaution  for  his 
other  ear  on  the  same  track,  did  not  safety,  is  guilty  of  negligence,  as  a  mat- 
run  slowly  and  watch  constantly,  cannot  ter  of  law,  which  will  prevent  any  reeov- 
recover  for  injuries  caused  by  a  colli-  ery  for  resulting  injviry  when  struck  by 
sion  between  the  two  cars.  Hudson  v.  a  descending  cage.  McDonald  v.  Rock- 
People's  Street  R.  Co.  (1899)  175  Mass.  hill  Iron  &  Coal  Co.  (1890)  135  Pa.  1, 
23,  55  N.  E.  464.  19  Atl.  797.    An  employee  who,  while  at 

Where  an  engineer  on  one  train  was  work  on  the  upper  floors  of  an  unfinished 
killed  by  its  collision  with  another  at  building,  walked  along  a  narrow  beam 
the  intersection  of  two  roads,  it  is  for  close  to  the  elevator  shaft  for  the  pur- 
the  jury  to  say  whether  the  decedent  pose  of  reaching  some  plank,  and  was 
did  or  could  have  seen  the  red  flag  when  struck  by  the  elevator,  so  that  he  fell  to 
displayed,  and  whether  he  was  not  de-  the  ground  below,  was  not  free  from  con- 
ceived by  the  subsequent  waving  of  a  tributory  negligence,  where  he  was  fa- 
white  flag  as  a  signal  to  another  train,  miliar  with  structures  of  the  kind,  and 
Wood  V.  'New  York  C.  &  H.  R.  R.  Co.  knew  that  there  were  elevators  in  the 
(1877)  70  N.  y.  195.  building.     Clancy  v.    Guaranty    Constr. 

"A  section  hand  is,  as  a  matter  of  Go.  (1898)  25  App.  Div.  355,  50  N.  "i". 
law,  guilty  of  such  contributory  negli-  Supp.  800.  A  truckman  familiar  witli 
gence  as  will  prevent  a  recovery  for  an  the  surroundings  was,  as  matter  of  law, 
injury  caused  by  collision  of  the  hand  guilty   of   contributory    negligence    pre- 
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There  is,  of  course,  an  especially  strong  obligation  on  the  servant's 
part  to  look  out  for  a  certain  danger,  where  circumstances  which 
have  previously  occurred  have  shown  the  possibility  of  his  being  sub- 
jected to  it.^^    Compare  §  413a,  post. 

The  extent  to  which  the  duty  to  keep  a  lookout  is  qualified  by  the 
servant's  right  to  rely  on  the  exercise  of  proper  care  by  his  co- 
employees  is  discussed  in  §§  355,  356,  infra. 

333.  Selection  of  the  more  dangerous  of  two  available  courses  of  ac- 
tion; generally. — The  following  passage  contains  a  succinct  state- 
ment of  the  principle  which  prevents  recovery  in  a  very  numerous 
class  of  cases: 

"The  general  rule  of  law  is  that,  when  the  danger  is  obvious,  and 
is  of  such  a  nature  that  it  can  be  appreciated  and  understood  by  the 
servant  as  well  as  by  the  master  or  by  anyone  else,  and  when  the 
servant  lias  as  good  an  opportunity  as  the  master  or  as  anyone  else 
of  seeing  what  the  danger  is,  and  is  permitted  to  do  his  work  in  his 
own  way,  and  can  avoid  the  danger  by  the  exercise  of  reasonable 

eluding  recovery  for  injuries  sustained  other  floor,  whieli  fact  he  could  have 
by  falling  down  an  elevator  well  just  seen  had  he  stopped  long  enough  to  look 
after  the  elevator  had  ascended,  in  back-  carefully,  vifalks  into  the  elevator  well 
ing  through  the  door  which  the  eleva-  and  is  injured,  is  so  clearly  guilty  of 
tor  man,  contrary  to  his  usual  custom,  contributory  negligence  as  to  preclude 
had  not  closed,  without  paying  any  at-  a  recovery  therefor.  Meister  v.  Alber 
tention  to  his  surroundings,  where  he  (1897)  85  Md.  72,  36  Atl.  360. 
should,  under  the  circumstances,  have  An  employee  in  a  quarry,  who  knew 
known  that  the  elevator  had  ascended,  that  a  box  was  descending  or  about  to 
although  he  was  not  in  fact  aware  of  it.  descend,  and  that  he  was  entitled  to  no 
Maxwell  V.  Thomas  (1898)  31  App.  Div.  notice  of  its  descent,  is  guilty  of  con- 
546,  52  N.  Y.  Supp.  30.  Where  the  plain-  tributory  negligence  if  he  goes  on  about 
tiff  had  been  working  for  several  months  his  work  without  looking  out  for  the 
in  an  establishment  :n  which  the  em-  box,  and  is  killed  by  it  in  its  descent, 
ployees,  instead  of  ringing  for  the  eleva-  Rickert  v.  Stephens  (1890)  133  Pa.  538, 
tor,  were  accustomed  to  pull  it  up  and    19  Atl.  410. 

down,  themselves,  and  this  custom  was  Contributory  negligence  is  inferable 
well  known  to  him,  he  cannot  recover  for  where  the  evidence  is  that  in  order  for 
injuries  due  to  the  fact  that,  after  an-  plaintiff  to  leach  that  portion  of  de- 
other  employee  had  called  out  that  he  fendant's  factory  where  he  had  been  or- 
wanted  the  elevator  and  was  told  by  the  dered  to  go  to  work,  it  was  necessary 
plaintiff  that  he  could  not  have  it,  the  that  he  should  pass  under  or  over  an 
plaintiff  proceeded,  without  looking  be-  iron  lever  by  which  a  punch  was  oper- 
hind  him,  to  back  towards  the  elevator,  ated;  that  he  saw  the  boy  operating  the 
pulling  the  truck,  and  fell  down  the  lever  about  to  put  it  down,  and  called 
shaft,  the  elevator  having  beeji  removed  to  him  to  stop;  and  that  the  boy  did 
by  the  other  employee  in  spite  of  his  not  stop,  and  plairutift',  endeavoring  to 
prohibition.  Danuser  v.  M.  Seller  &  Co.  pass  under,  was  struck  by  the  lever. 
(1901)   24  Wash.  565,  64  Pac.  783.  Goodman  v.    Crystal    (1900)     56    App. 

An  employee  of  several  months'  stand-  Div.  64,  67  N.  Y.  Supp.  260. 
ing  in  an  establishment  in  which  access  "  A  sawmill  operative,  who  knew  that 
to  different  floors  of  one  portion  thereof  the  saw  for  cutting  slabs,  which  was 
is  across  the  floor  of  an  elevator  from  raised  through  a  slot  in  a  plank  when  re- 
the  corresponding  floor  of  the  other  part,  quired  for  use,  and  allowed  to  drop 
who,  in  attempting  to  go  from  one  part  back  under  the  action  of  a  counter- 
to  the  other  while  the  elevator  is  at  an-   weight  when  the  work     was     finished, 
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care,  the  servant  cannot  recover  against  the  master  for  injuries  re- 
ceived in  consequence  of  the  condition  of  things  vyhich  constituted 
the  danger.  If  the  servant  is  injured,  it  is  from  his  ovni  want  of 
care.  .  .  .  This  rule  is  especially  applicable  when  the  danger 
does  not  arise  from  the  defective  condition  of  the  permanent  ways, 
works,  or  machinery  of  the  master,  but  from  the  manner  in  which 
these  are  used,  and  when  the  existence  of  the  danger  could  not  well 
be  anticipated,  but  must  be  ascertained  by  observation  at  the  time."  ^ 
This  principle  is  deemed  to  involve  the  corollary  that,  in  the  ab- 
sence of  one  or  other  of  the  differentiating  factors  to  be  discussed  in 
the  following  subtitle,  a  servant  will  ordinarily  be  pronounced  negli- 
gent, as  a  matter  of  law,  whenever  it  is  clear  from  the  evidence  that 
there  was  a  safe,  and  a  dangerous,  method  available  for  the  perform- 
ance of  the  work  in  hand,  and  that  he  selected  the  latter  method, 
with  knowledge,  actual  or  constructive,  of  the  fact  that  it  was  dan- 


sometimes  failed  to  sink  below  the  sur- 
face of  the  plank,  was  held  to  be  negli- 
gent in  omitting  to  look  and  see  if  it 
was  in  a  safe  position,  when  he  was 
about  to  push  a  slab  across  the  slot 
with  his  fingers  on  the  lower  side.  John- 
son V.  Bovey  (1894)  98  Mich.  343,  57  N. 
W.  172. 

^Lothrop  V.  Fitchlurg  B.  Co.  (1890) 
150  Mass.  423,  424,  23  N.  E.  227. 

'  Datidie  v.  Southern  P.  R.  Co.  (1890) 
42  La.  Ann.  686,  7  So.  792;  Highland 
Ave.  &  Belt  B.  Co.  v.  Walters  (1890)  91 
Ala.  436,  8  So.  357;  MoUle  &  B.  P.  It. 
Co.  V.  Helhorn  (1887)  84  Ala.  137,  4  So. 
146 ;  Louisville  &  N.  R.  Co.  v.  Orr  { 1890) 
91  Ala.  548,  8  So.  360;  and  the  eases 
cited  passim  in  this  and  the  ensuing 
sections. 

A  servant  who  carelessly  pursues  a 
method  obviously  more  dangerous,  where 
there  is  a  natural  and  safe  method  of 
performing  his  service,  is  guilty  of  con- 
tributory negligence  which  will  prevent 
recovery  for  injuries  sustained.  Gowen 
V.  Barley  (1893)  6  C.  C.  A.  190,  12  U. 
S.  App.  574,  56  Fed.  973. 

Where  there  is  a  comparatively  safe, 
and  a  more  dangerous,  way  known  to  a 
servant,  by  means  of  which  he  may  dis- 
charge his  duty,  it  is  negligence  for  him 
to  select  the  more  dangerous  method. 
ilorris  v.  Duluth,  8.  S.  &  A.  R.  Co. 
(1901)  47  C.  C.  A.  661,  108  Fed.  747. 

A  servant  who  voluntarily  and  under 
no  emergency  selects  a,  dangerous  way 
to  peiform  a  duty  when  there  is  a  safe 
way,  knowing  the  way  thus  selected  to 


be  dangerous,  or  if  the  danger  is  appar- 
ent or  obvious,  is  guilty  of  contributory 
negligence.  Walker  v.  Atlanta  &  W.  P. 
R.  Co.  (1898)   103  Ga.  820,  30  S.  E.  503. 

An  employee  who  has  the  choice  of 
two  ways  of  doing  a  given  piece  of  work, 
the  one  safe  and  the  other  dangsrous,  is 
under  a,  duty  to  his  employer  to  select 
the  former.  Central  R.  Co.  v.  Mosely 
(1900)    112  Ga.  914,  38  S.  E.  350. 

"Where  a  servant  has  equal  means  of 
knowing  the  danger,  so  that  the  mas^ 
ter  and  servant  stand  equal  in  that  re- 
spect, and  the  servant  is  not  specifical- 
ly commanded  as  to  the  time  and  man- 
ner in  which  the  work  may  be  done,  but 
is  told  to  do  a  particular  thing,  and  has 
such  discretion  that  he  can  have  some 
control  over  the  means,  time,  and  man- 
ner of  doing  the  work,  then,  unless  he 
does  it  in  a  way  and  with  the  means 
which  will  be  safest,  he  is  guilty  of  con- 
tributory negligence."  Brewer,  J.,  in 
English  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1885)   24  Fed.  908. 

If  the  servant  "was  directed  to  per- 
form certain  work,  without  directions  as 
to  the  manner  of  performing  the  serv- 
ice, and  he,  of  his  own  will  and  incli- 
nation, selected  that  mode  that  was  dan- 
gerous, and  was  thereby  injured,  when 
there  was  a  way  and  a  better  way  in 
which  to  do  the  work  without  danger  of 
injury,  that  would  not  be  ordinary  care 
or  prudence,  and  he  ought  not  to  re- 
cover." St.  Louis  Bolt  &  Iron  Co.  v. 
Burke   (1883)   12  111.  App.  372. 

In  any  case  where  the  evidence  ren- 
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The  mere  fact  tliat  the  safer  method  is  one  which  involves  con- 
siderably more  trouble  than  the  more  dangerous  one  is  no  excuse 
for  adopting  the  latter.^ 

The  rule  thus  laid  down  is  evidently  intended  to  be  applied  only 
when  the  method  adopted  was  essentially  unsafe,  and  the  other  was 
apparently  safe.  It  will  be  observed  that  this  conception  emerges 
more  or  less  distinctly  in  the  statements  of  the  rule  already  given. 
That  it  determines,  whether  expressly  adverted  to  or  not,  the  actual 
extent  and  scope  of  the  rule  is  apparent  from  the  consideration  that 
a  doctrine  which  should  predicate  negligence,  as  a  matter  of  law,  in 
cases  where  the  servant  is  merely  chargeable  with  having  adopted 
the  less  safe  of  two  courses  which  were  both  reasonably  safe,  would 
contravene  the  fundamental  principle  by  which  the  standard  of  due 
care  is  declared  to  be  the  hypothetical  conduct  of  a  prudent  person 

To  let  in  the  defense  of  contribu- 


under  the  given  circumstances.* 

ders  it  appropriate,  an  instruction 
should  be  given  to  the  effect  that,  in 
the  absence  of  alarm  sufficient  to  con- 
fuse the  mind,  an  employee  who  finds 
himself  in  a  dangerous  position  should 
select  the  least  dangerous  means  of  es- 
cape, where  two  or  more  are  open  to 
him.  Austin  &  N.  W.  B.  Co.  v.  Beatty 
(1894)  6  Tex.  Civ.  App.  650,  24  S.  W. 
934,  where  is  was  held  that  the  jury 
should  have  been  instructed  that,  if  a 
person  is  in  a  perilous  situation,  and 
selects  that  avenue  of  escape  which  he 
should  have  seen,  under  the  circum- 
stances, to  be  the  more  dangerous,  he  is 
guilty  of  negligence. 

In  Gihson  v.  Burlington,  C.  R.  &  N. 
R.  Go.  (1899)  107  Iowa,  596,  78  N.  W. 
190,  it  was  held  erroneous  to  instruct  a 
jury  that  a  servant  is  negligent  in  adopt- 
ing a  dangerous  way  of  accomplishing  a 
task,  when  a  safe  way  is  open  to  him. 
The  court  took  the  position  that  the 
question  is  one  of  fact,  to  be  determined 
according  to  the  circumstances  of  the 
case, — the  reasons  for  doing  what  was 
done,  and  the  care  used  to  avoid  dan- 
ger. But  it  is  submitted  that  this  the- 
ory errs  as  much  on  the  side  of  lenien- 
cy to  the  servant  as  the  one  embodied  in 
the  instruction  disapproved  errs  in  se- 
verity. Unless  the  court  intended  to  stand 
sponsor  for  a  doctrine  different  from 
that  applied  in  other  jurisdictions,  the 
proviso  stated  in  the  text  seems  to  rep- 
resent the  full  extent  of  the  allowable 
mitigation  of  the  naked  principle  that 
negligence  is  inferable  whenever  a  serv- 
ant chooses  an  unsafe  method  of  work. 
In  Florida  C.  &  P.  R.  Co.    v.    Mooney 


(1898)  40  Fla.  17,  24  So.  148,  it  was 
held  proper  to  refuse  an  instruction 
couched  in  the  same  phraseology  as  that 
condemned  in  the  ease  just  cited;  but 
this  ruling,  as  applied  to  the  facts,  does 
not  betoken  any  departure  from  views 
generally  accepted,  as  there  was  evidence 
that  the  method  in  question  was  one  un- 
iversally adopted  by  railways.  See  note 
4,  infra. 

'  Penu-ell  v.  Harvey  (1898)  78  111. 
App.  278. 

*In  one  case  we  find  it  expressly  laid 
down  that  an  employee  is  not  necessarily 
guilty  of  contributoiy  negligence  in  se- 
lecting a  certain  mode  of  doing  his  work, 
where  there  was  a  safer  mode.  Houston 
&  T.  C.  R.  Co.  V.  Smith  (1897;  Tex.  Civ. 
App.)  39  S.  W.  582.  Nor  where  there 
was  another  method  which  a  very  timid 
or  cautious  person  might  have  adopted 
as  safer.  Taylor  v.  Felsing  (1896)  164 
111.  331,  45  N.  E.  161,  Affirming  (1895) 
63  111.  App.  624. 

Where  neither  of  the  only  two  ways 
by  which  a  servant  injured  in  crossing 
an  uncovered  gearing  could  have  crossed 
it  was  absolutely  safe,  a  finding  of  the 
jury  that  the  choice  of  one  of  those  ways 
was  not  negligent  will  not  be  set  aside. 
Rodgers  v.  Hamilton  Cotton  Co.  (1893) 
23  Ont.  Rep.  425,  where  it  was  also  held 
that,  in  view  of  the  fact  that  the  evi- 
dence clearly  showed  that  there  was  no 
other  way  of  crossing  the  gearing,  the 
jury  could  not  be  asked  to  find  whether 
the  plaintiff  could  not  have  availed  him- 
self of  some  other  way  of  crossing  which 
would  have  rendered  the  accident  impos- 
sible. 
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tory  negligence,  however,  it  is  not  necessary  to  show  that  his  conduct 
in  selecting  the  dangerous  way  amounted  to  actual  rashness.^ 

It  obviously  results  from  the  broad  principle  referred  to  in  §  320, 
supra,  that  the  inability  of  a  servant  to  recover  on  the  ground  that 
he  adopted  the  less  safe  method  of  doing  work  can  be  predicated  only 
in  cases  where  he  not  only  had  actual  or  constructive  knowledge,  not 
merely  of  the  material  conditions  with  which  he  had  to  deal,  but  also 
compreherded  or  ought  to  have  comprehended  the  comparative  safety 
of  the  various  coTirses  open  to  him.®  The  cases  illustrating  the  prin- 
ciple that  the  selection  of  an  unsafe  course  of  action  by  a  servant  to 
whom  a  safe  one  was  open  will  usually  be  imputed  to  him  as  con- 
tributory negligence  may  be  said,  on  the  whole,  to  be  divisible  into 
two  main  categories.  In  one  of  these  the  essential  conception  is 
that  the  servant  put  himself  into  a  dangerous  position ;  in  the  other 
the  essential  conception  is  that  he  did  the  work  in  a  dangerous  manner. 
In  arranging  the  immense  mass  of  authorities  which  bear  upon  this 
description  of  contributory  negligence,  it  will  be  convenient  to  recog- 
nize, as  far  as  possible,  the  existence  of  these  two  categories.  That 
the  line  of  demarcation  between  the  two  classes  of  cases  controlled 
by  each  of  the  two  conceptions  just  m.entioned  is  often  difficult,  if 
not  impossible,  to  lay  down  with  precision  may  be  conceded.  But, 
so  far  as  the  rights  of  the  parties  are  concerned,  this  circumstance 
is  of  no  material  importance,  the  servant's  delinquency  being  logically 
one  of  the  same  character,  to  whichever  of  those  conceptions  the 
quality  of  his  conduct  is  referred. 

^Central  R.  Co.  v.  Mosely  (1900)  112  Co.  v.  Richie  (1892)  99  Ala.  346,  12  So. 

Ga.  914,  38  S.  E.  350.  _  612. 

°  The  fact  that  an  employee  was  in-  In  a  case  where  a  brakeman  was  in- 
jured because  of  the  manner  selected  of  jiired  by  the  breaking  of  a  handhold 
doing  his  work,  when  if  he  had  selected  when  he  was  mounting  a  moving  car,  it 
another  way  the  injury  would  have  been  was  held  that  the  mere  fact  that  it 
avoided,  does  not  of  itself  fix  upon  him  would  have  been  safer  for  him  to  have 
contributory  negligence,  since  the  result  ascended  at  the  rear  of  the  car  instead 
is  not  the  true  test;  but  the  test  is  of  at  the  front  did  not  necessarily  point 
whether  he  knew  the  way  selected  to  be  to  the  conclusion  that  he  was  negligent 
dangerous,  or  the  danger  was  apparent  in  having  selected  the  more  dangerous  of 
and  obvious.  Tennessee  Goal,  I.  &  R.  the  two  courses  open  to  him.  Louisville 
Go.  V.  Eerndon  (1893)  100  Ala.  451,  14  &  N.  R.  Co.  v.  Pearson  (1893)  97  Ala. 
So.  287.  The  fact  that  a  brakeman  who  211,  12  So.  176.  The  court  remarked 
had  his  arm  caught  and  crushed  while  that,  if  the  servant  "selected  a  danger- 
uncoupling  cars,  by  the  alleged  negli-  ous  way  to  perform  the  duty,  knowing 
gence  of  the  engineer  in  moving  the  cars  that  it  was  dangerous,  when  there  was 
with  too  much  force,  could  have  raised  a  safer  way  apparent  to  him,  and  the 
himself  higher  by  placing  his  foot  on  the  injury  was  the  result  of  having  selected 
cross  tie  on  the  outside  of  the  rail,  in-  the  dangerous  way,  he  would  be  guilty 
stead  of  putting  his  foot  on  the  ground  of  contributory  negligence." 
on  the  roadbed,  will  not  preclude  a  re-  An  instruction  to  the  effect  that  the 
covery,  if  he  did  not  have  time  to  see  employer  has  a  right  to  expect  that  the 
nnd  comprphend  that  the  other  way  servant  will  adopt  the  less  hazardous 
would  be  the  safer.     Alalama  O.  8..  R.  course    is    misleading     and     erroneous, 
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334.  Taking  or  remaining  in  an  unnecessarily  dangerous  position; 
cases  relating  to  work  on  railways. — (Compare  §  348,  subd.  c,  infra.) 
— Tlie  general  effect  of  the  authorities  upon  this  subject  is  that, 
where  the  evidence  shoAvs  that  the  injury  complained  of  was  due  to 
the  fact  that,  at  the  time  of  the  accident,  the  servant  was  occupying 
a  position  which  was  obviously  more  dangerous  than  another  which 
was  available,  a  prima  facie  presumption  of  contributory  negligence 
arises,  which  will  wan^ant  a  court  in  declaring,  as  a  matter  of  law, 
that  the  action  cannot  be  maintained;  but  that  this  presumption  is 
subject  to  rebuttal  by  testimony  which  introduces  into  the  case  one 
or  more  of  the  qualifying  elements  discussed  in  the  next  subtitle. 

The  application  of  this  doctrine  to  railway  employees  is  observable 
in  the  various  predicaments  stated  in  the  following  paragraphs: 

(1)  Taking  a  position  where  there  is  a  risk  of  being  struck  by  mov- 


ing trains  or  cars.^ 

where  the  evidence  is  that  the  servant 
did  not  know  there  was  any  hazard  in 
the  course  he  actually  took.  Eawkins  v. 
Johnson  (1886)  105  Ind.  29,  55  Am. 
Rep.  169,  4  N.  E.  172  (revolving  shaft 
had  been  repaired  without  the  plaintiff's 
knowledge  so  that  he  could  not  drive  un- 
der it  without  injury). 

An  employee  directed  to  perform  an 
act  in  regard  to  machinery  by  a  fore- 
man knowing  that  he  has  no  experien^d 
as  to  the  ordinary  mode  of  doing  so  is 
justified  in  using  any  reasonable  mode, 
and  acts  within  his  instructions  in  us- 
ing the  only  eflReient  means  that  he  can. 
Hamilton  Bridge  Co.  v.  O'Oowmor  (1895) 
24  Can.  S.  C.  598. 

Compare  also  the  phraseology  used  in 
the  cases  cited  in  note  2,  supra. 

A  servant  having  the  choice  of  two 
positions  for  doing  his  work,  each  ap- 
parently r.afe,  is  not  guilty  of  contrib- 
utory negligence  in  selecting  that  which 
proves  to  be  unsafe.  McEUiqott  v.  Ran- 
dolph (1891)  61  Conn.  1,57,  22  Atl.  1094. 

'  A  track  laborer  who,  to  avoid  a  pass- 
ing train,  steps  from  one  track  to  an- 
other, receiving  an  injury  from  the 
trains  on  the  latter,  when  he  might  have 
cot  off  from  all  the  tracks,  cannot  recov- 
er Shea  V.  Pennsylvania  B.  Co.  (1888; 
Pa.)  11  Cent.  Rep.  769,  13  Atl.  193.  Re- 
covery cannot  be  had  by  such  an  em- 
ployee nnder  these  circumstances,  al- 
though he  had  no  knowledge  of  a  cus- 
tom existing  at  that  part  of  the  road  to 
run  trains  in  the  same  direction  on  both 
tracks  Tomlco  v.  Central  JR.  Co.  (1896) 
1  App.  Div.  289,  37  N.  Y.  Supp.  144. 


Contributory  negligence  is  inferable, 
as  matter  of  law,  where  an  experienced 
sectionman,  who  is  working  a  hand  ear 
on  a  descending  grade,  lets  go  of  the 
handle,  which  he  knows  to  be  necessary 
to  enable  him  to  keep  his  balance,  steps 
down  on  the  track  and  stands  still  until 
he  is  struck  by  a  heavily  loaded  dump- 
car  which  is  running  by  its  own  momen- 
tum some  little  distance  behind  the  hand 
car.  Chicago  &  N.  W.  li.  Co.  v.  Davis 
(1892)  3  C.  C.  A.  429,  10  U.  S.  App. 
422,  53  I'ed.  61. 

In  one  er.se  stepping  on  a  iailroadtr:'ck 
just  after  the  passage  of  an  engine  en- 
gaged in  making  a  flying  switch  has  been 
held  to  be  contributory  negligence  in  one 
who  is  struck  by  the  engine  on  its  re- 
turn, though  done  for  the  purpose  of 
throwing  something,  as  directed  by  the 
brakeman,  under  the  ear  being  switched, 
to  prevent  it  from  running  into  another 
car  standing  in  front  of  a  shed  owned 
by  him,  and  though  the  engineer  did  not, 
as  is  customary,  ring  the  bell  on  return- 
ing, where  the  injured  person  is  familiar 
with  this  mode  of  switching.  St.  Louis, 
I.  M.  cG  S.  R.  Co.  V.  Ro-is  (1892)  56  Ark. 
271,  19  S.  W.  837.  In  another,  it  has 
been  held  (one  judge  dissenting)  that 
an  employee  whose  duty  required  him  to 
go  along  and  across  a  track,  who  stepped 
upon  the  track  behind  a  train  which  had 
passed,  and,  walking  toward  it,  was  run 
over  by  detached  cars  following  the 
train,  was  not  guilty  of  contributory 
nesligence.  Farley  v.  Chicago,  R.  I.  & 
P.^r]  Co.  (1881)  56  Iowa,  337,  9  N.  W. 
230.     Compare  the  similar    decision   by 
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which  a  track  repairer  who  stepped  be-  preme  court  seem  to  have  assumed  that 
hind  a  "dead  car"  in  attempting  to  avoid  a  switch  tender  may,  without  negligence, 
a  train  coming  along  the  main  track  was  walk  on  the  track  in  going  to  the  place 
allowed  to  recover  for  injuries  received  where  his  duties  are  to  be  performed, 
by  a  switch  engine  driving  a  train  Two  judges  dissented,  holding  that  to 
against  the  dead  car  and  injuring  him.  walk  on  the  track  unnecessarily  is  just 
Chicago  &  E.  I.  B.  Co.  v.  Shannon  {1891)  as  culpable  for  a  railway  servant  as  for 
43  111.  App.  540.    Nor  is  a  car  inspector   a  stranger. 

who,  for  the  purpose  of  discharging  his  The  Illinois  court  of  appeals  also  has 
duties  more  efBciently,  went  upon  the  held  that  an  instruction  which  tells  the 
track  adjoining  that  on  which  the  car  jury  that  if  there  were  several  ways  ov- 
was  standing,  instead  of  standing  be-  er  which  the  plaintiff,  a  section  hand, 
tween  the  two  tracks,  deemed  to  have  could  have  traveled  in  safety,  and  he 
been  negligent,  as  matter  of  law,  though  chose  to  travel  upon  the  track,  they 
he  knew  that  an  engine  might  pass  upon  should  find  the  defendant  not  guilty,  is 
the  track  on  which  he  stepped.  Taylor  erroneous.  The  question  as  to  whether 
V.  Louisville  d  N.  11.  Co.  (1893)  93  Tenn.  the  plaintiff  was  guilty  of  negligence  in 
305,  27  S.  W.  663  (stumbled  and  fell  as  walking  upon  the  track  was  for  the  jury, 
he  was  getting  out  of  the  way ) .  Kingina  v.  Chicago    &    N.    W.    R.    Co. 

Several  cases  embody  the  theory  that  (1899)  So  111.  App.  138. 
a  railroad  employee  who  walks  on  the  In  one  case  the  court  refused  to  say 
track,  unnecessarily  and  not  in  the  line  that  negligence  was  predieable,  as  a 
of  his  duty,  is  in  no  better  position  than  matter  of  law,  where  a  yard  foreman 
a  stranger  who  did  the  same  thing  would  who,  when  walking  between  two  tracks, 
be,  and  is  guilty  of  contributory  negli-  stepped  on  to  one  of  them  in  order  to 
gence,  as  a  matter  of  law.  Mulherrin  pass  a  switchstand  more  conveniently, 
V.  Delaware,  L.  &  ~W.  R.  Co.  (1876)  81  and,  having  continued  to  walk  between 
Pa.  366;  Dt/er  v.  Fitchhurg  R.  Co.  the  rails  for  about  40  or  50  feet,  was  struck 
(1898)  170  Mass.  148,  48  N.  E.  1087;  by  an  extra  train.  The  differentiating 
Kenna  v.  Central  P.  R.  Co.  (1894)  101  elements  relied  upon  were  that,  when  he 
Cal.  26,  35  Pac.  332;  Tumalty  v.  Ifeio  had  looked  round  a  few  minutes  before, 
York,  N.  3.  &  B.  R.  Co.  (1898)  170  no  train  was  in  sight,  and  that  in  the 
Mass.  164,  49  N.  E.  85;  Pennsylvania  ordinary  course  of  events  no  train  was 
Co.  V.  0' Shaughnessy  (1889)  122  Ind.  due  for  some  hours.  Hayes  Y.  Northern 
588,  23  N.  E.  675  (employee  engaged  in  P.  R.  Co.  (1896)  20  C.  C.  A.  52,  46  U. 
starting  loaded  cars  from  a  turntable  S.  App.  41,  74  Fed.  279. 
and  accompanying  them  to  a  point  where  Where  a  section  hand  who  was  obliged 
they  could  be  unloaded  into  barges,  un-  to  pass  over  a  high  trestle  on  defend- 
necessarily  walking  in  front  of  a  car  ant's  track  to  reach  his  work,  and  knew 
after  starting  it,  instead  of  taking  a  before  going  on  the  trestle  that  a  hand 
safe  path  by  the  side)  ;  Gav:ley  v.  Win-  ear  was  about  to  start  for  the  place  of 
ifrede  R.  Co.  (1888)  31  W.  Va.  116,  5  work  when  he  left,  looked  back  before 
S.  E.  318;  Illinois  C.  R.  Go.  v.  Curran  going  on  the  trestle,  but  could  not  see 
(1901)   94  111.  App.  182.  the  car,  which,   however,   overtook  him, 

On  the  other  hand  it  has  been  held  and  knocked  him  off  the  trestle,  the 
that  a  switch  tender  who,  while  walking  question  of  his  contributory  negligence 
upon  the  ends  of  the  ties  towards  the  in  attempting  to  pass  over  the  trestle  is 
place  where  he  had  to  turn  a  switch,  for  the  jury.  Central  R.  Co.  v.  Lamb 
was  struck  by  an  engine  that  came  up  (1899)  124  Ala.  172,  26  So.  969. 
behind  him  and  knocked  him  down  while  A  yard  master  who  in  attempting  to 
it  was  negligently  run  at  unlawful  cross  a  track  in  front  of  a  rapidly  ap- 
speed,  without  ringing  any  bell,  was  not,  proaching  train  catches  his  foot  under 
as  matter  of  law,  guilty  of  contributory  wires  forming  part  of  an  interlocking 
negligence.  Canada  Southern  R.  Co.  v.  signal  system  with  the  existence  of  which 
Jackson  (1890)  17  Can.  S.  C.  316.  The  he  is  familiar,  and  falls  and  is  injured, 
trial  judge  had  told  the  jury  that  the  when  there  is  no-necessity  for  his  cross- 
only  ground  on  which  a  charge  of  con-  ing  in  front  of  the  train,  is  guilty  of 
tributory  negligence  could  be  based  was  negligence.  Borne  v.  Old  Colony  R.  Co. 
that  the  plamtiff  had  not  looked  behind  (1894)  161  Mass.  180,  36  N.  E.  792.  An 
him  when  starting  to  walk  down  the  assistant  agent  at  a  flag  station  who  at- 
track.  On  this  point  there  was  a  eon-  tempts  to  cross  the  track  for  the  purpose 
flict  of  evidence,  making  the  question  one  of  flagging  the  train,  when  the  engine 
for  the  jury.     The  majority  of  the  su-    is  so  near  that  it  strikes  him  before  he 
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gets  across,  is  guilty  of  such  contribu-  trains  are  running,  and  that  they  have 
tory  negligence  as  will  prevent  a  re-  not  stopped  running  for  the  night,  goes 
covery,  although  the  engineer  failed  to  into  the  tunnel  to  work  and  is  struck 
give  the  customary  signal  of  the  ap-  by  a  passing  train,  the  engineer  of  which 
proach  of  the  train.  Helm  v.  Louisville  did  not  and  could  not,  by  the  exercise 
d  N.  R.  Go.  (1895)  17  Ky.  L.  Rep.  1004,  of  reasonable  care,  see  him, — the  com- 
33  S.  W.  396.  One  whose  duty  is  to  take  pany  is  not  liable,  even  if  the  bell  on 
the  number  of  each  car  coming  into  a  the  engine  was  not  rung,  where  the  ac- 
railroad  station,  who  is  experienced  In  tion  is  not  based  on  the  violation  of  any 
the  railroad  operations  in  the  yard  and  ordinance.  Loeffler  v.  Missouri  P.  R. 
its  dangers,  and  who  knows  that  a  shift-  Co.  (1888)  96  Mo.  267,  9  S.  W.  580. 
ing  engine_  is  plying  back  and  forth  at  The  mere  fact  that  it  was  the  duty  of 
its  work,  is  chargeable  with  negligence  the  hostler  in  charge  of  an  engine  to 
in  going  upon  the  track  in  front  of  the  stop  it  and  wait  for  a  signal  before  tak- 
engine  or  in  attempting  to  jump  upon  ing  it  on  to  a  turntable  will  not  prevent 
the  tender.  Beuhring  v.  Chesapeake  &  the  inference  of  negligence  as  to  an  em- 
0.  R.  Co.  (1892)  37  W.  Va.  502,  16  S.  ployee  who  goes  on  the  track  in  front 
E.  437.  of  it  when  it  is  near  the  turntable  and 

A  recovery  cannot  be  had  for  thedeath  still  moving  with  substantially  un- 
of  a  railroad  employee  who  was  injured  checked  speed.  Cowles  v.  Chicago,  R.  I. 
while  using  a  narrow  passageway  be-  £  P.  R.  Co.  (1897)  102  Iowa,  507,  71  N. 
tween  the  railroad  track  and  a  platform,    W.  580. 

not  designed  for  such  use,  instead  of  a  An  employee  engaged  in  turning  up 
safer  though  longer  way  provided,  un-  a  ladle  used  for  carrying  molten  iron 
less  there  was  such  need  of  haste  that  upon  a  railroad  truck  is  guilty  of  con- 
there  was  no  time  to  go  by  the  longer  tributory  negligence  which  will  defeat 
way,  or  the  passage  is  of  such  a  shape  his  recovery  for  injuries  sustained,  in 
as  to  be  a  trap  for  those  entering  it.  placing  his  foot  upon  the  track  near 
Galvin  v.  Old  Colony  R.  Co.  (1895)  162  the  wheels  of  such  truck,  when  he  knows 
Mass.  533,  39  N.  E.  186.  One  employed  that  at  any  moment  it  may  be  moved  by 
at  a  mine  to  assist  in  pushing  and  put-  an  engine  in  an  attempt  to  couple  to 
ting  in  the  desired  position  cars  for  the  other  trucks  upon  the  same  track,  where 
receipt  of  coal  cannot  recover  for  inju-  there  is  a  safe  place  in  which  he  can 
ries  from  his  foot  being  caught  between  stand  while  performing  his  work. 
a  platform  and  a  standard  on  the  side  Werk  v.  Illinois  Steel  Co.  (1895)  154  III. 
of  a  car  in  front  of  which  he  undertook  427,  40  N.  E.  442,  Affirming  (1894)  54 
to  run  to  climb  upon  the  platform  to  111.  App.  302  (without  comment), 
start  an  engine  operating  the  apparatus  A  fireman  who  goes  to  sleep  between 
for  hoisting  the  coal,  where  he  had  more  two  stalls  in  a  badly  lighted  roundhouse, 
practical  knowledge  of  the  situation  and  is  injured  by  a  train  running  over 
than  the  foreman  who  ordered  him  to  his  foot,  cannot  recover.  Price  v.  Han- 
"run  ahead  and  start  the  engine,"  and  ^lihal  &  St.  J.  R.  Co.  ( 1883 )  77  Mo.  508. 
knew  the  customary  method  of  reach-  An  employee,  fully  informed  of  the 
ing  the  engine  was  to  pass  to  the  rear  danger,  who  places  himself  between  two 
of  the  moving  car,  or  get  upon  the  end  tracks,  where  his  duty  did  not  call  him 
of  the  n^Bteg  car  and  step  therefrom  and  where  a  train  moving  upon  either 
to  the  platform,  even  though  he  might  or  both  tracks  might  injure  him,  is 
have  believed  that  the  brakeman  on  the  chargeable  with  gross  negligence  which 
car  would  be  able  to  protect  him  against  is  the  proximate  cause  of  his  injury 
mishap, — especially  where  the  car  was  when  struck  by  a  train  which  approached 
30  feet  away  when  he  went  to  cross  in  while  he  was  looking  another  way.  Ry- 
front  of  it,  and  the  foreman  and  brake-  all  v.  Central  P.  R.  Co.  (1888)  76  Cal. 
man  had  the  right  to  assume  that  he  had   474,  18  Pac.  430. 

ample  time  to  effect  a  crossing,  and  he  The  mere  fact  that  a  trackman  knew 
would  have  done  so  in  safety  had  he  that  the  track  at  a  place  where  he 
not  slipped  upon  a  projecting  plank  in  stepped  off  it  to  let  a  train  pass  was 
the  act  of  springing  upon  the  platform,  defective  is  a  circumstance  tending  to 
Kansas  &  T.  Coal  Co.  v.  Reid  (1898)  29  show  that  he  was  negligent  in  standing 
C.  C.  A.  475,  57  U.  S.  App.  464,  85  Fed.  close  to  the  rails,  but  it  does  not  estab- 
914.  lish  such  negligence,  as  matter  of  law, 

Where  work  was  being  carried  on  at  nor  preclude  recovery  for  injuries  caused 
night  only  when  trains  were  not  running  by  the  derailment  of  the  train.  Sicadley 
in  a  tunnel,  and  an  employee  who,  know-  v.  Missouri  P.  R.  Co.  (1893)  118  Mo. 
ing  the  dangers  to  be  encountered  when   268,  24  S.  W.  140. 
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(2)  Taking  a  position  where  there  is  a  risk  of  being  struck  by  heavy 
objects  falling  from  moving  or  stationary  cars.^ 


An  employee  engaged  in  cleaning  out 
a  ditch  several  feet  from  the  railway 
track,  and  required  to  remove  stones  ly- 
ing in  close  proximity  to  the  edge  of 
the  ditch,  is  negligent  if  he  goes  so  near 
the  track  as  to  be  hit  by  a  passing  train, 
where  he  knows  the  rate  at  which  the 
trains  run,  and  is  not  required  by  his 
work  to  go  upon  the  track.  Rutherford 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1894) 
57  Minn.  237,  59  N.  W.  302. 

An  employee  of  a  railroad  company, 
engaged  in  unloading  cars,  is  guilty  of 
contributory  negligence  in  attempting  to 
pass  an  engine  on  a  narrow  trestle,  where 
it  was  going  so  slowly  that  he  could  have 
walked  back  ahead  of  it,  or  by  going 
back  a  short  distance  could  have  stepped 
aside  on  a  cap  sill  and  let  it  pass.  St. 
Louis  &  8.  F.  R.  Co.  v.  Bloyd  (1895)  60 
Ark.  637,  31  S.  W.  457  (employee  was 
struck  by  the  engine  steps  and  thrown 
off  the  trestle ) . 

It  cannot  be  said,  as  a  matter  of  law, 
that  a  brakeman  who  was  running  along 
the  platform  made  by  the  top  of  a  box- 
ing which  covered  the  rods  operating  the 
switches  was  negligent  in  stepping  on 
the  edge  of  the  platform,  although  only 
a  few  inches  intervened  between  him  and 
the  moving  cars.  Sweat  v.  Boston  &  A. 
R.  Co.  (1892)  156  Mass.  284,  31  N.  E. 
296. 

A  car  inspector  who  stepped  onto  a 
pile  of  cinders  between  two  tracks  to  al- 
low an  engine  to  pass,  and  was  injured 
by  the  cinders  giving  way  under  his 
weight  and  thus  throwing  him  under  the 
wheels,  was  held  not  to  have  been  nec- 
essarily negligent  in  taking  such  a  po- 
sition. Beaver  v.  Atchison,  T.  <&  S.  F. 
R.  Co.   (1896)  56  Kan.  514,  43  Pac.  113. 

The  question  of  contributory  negli- 
gence of  a  workman  who  remained  in  an 
excavation  between  two  street-car  tracks 
while  the  car  from  which  the  horses  had 
been  detached  was  passing  over  the  ex- 
cavation precluding  recovery  for  injuries 
sustained  by  coming  in  contact  with  the 
car  as  he  jumped  back  to  avoid  one  of 
the  horses  which  was  drawn  too  near  the 
end  of  the  excavation  and  slipped  in.  Is 
for  the  jury  upon  evidence  thattherewas 
ample  room  to  draw  the  horses  around 
and  avoid  the  excavation.  Burns  v.  Sec- 
ond Ave.  R.  Co.  (1897)  21  App.  Div. 
521,  48  N.  Y.  Supp.  523. 

A  workman  employed  on  a  temporary 
street-car  track  was  guilty  of  contribu- 


tory negligence  in  stepping  between  such 
track  and  a  girder  between  the  pillars 
of  an  elevated  railroad  structure,  pre- 
cluding recovery  for  his  death  from  be- 
ing crushed  between  a  passing  car  and 
the  girder,  where  there  was  nothing  to 
prevent  his  stepping  to  the  other  side 
of  the  track  upon  the  approach  of  the 
car.  Sullivan  v.  Third  Ave.  R.  Co. 
(1897)  19  App.  Div.  195,  45  N.  Y.  Supp. 
1083.  A  street-car  employee  who,  know- 
ing that  the  track  is  so  close  to  a  wall 
that  it  is  unsafe  for  a  man  to  stand 
next  the  wall  while  a  ear  is  passing,  al- 
lows himself  to  be  caught  in  that  posi- 
tion by  a  car,  is  negligent.  Jennings  v. 
Tacoma  R.  &  Motor  Go.  (1893)  7  Wash. 
275,  34  Pac.  937. 

The  conductor  of  an  electric  ear  is  not 
guilty  of  contributory  negligence  in 
standing  in  the  space  between  a  switch 
track  and  the  main  line  while  turning 
the  switch  point,  where  such  position  is 
the  usual  one,  and  not  in  itself  a  place 
of  peril,  although  he  might  with  safety 
have  stood  in  another  place  and  turned 
the  switch.  Gier  v.  Los  Angeles  Consol. 
Electric  R.  Co.  (1895)  108  Cal.  129,  41 
Pac.  22. 

See  also  §  331,  note  1,  subd.  (a),  § 
332b,  notes  1-3,  supra;  subd.  (i)  of  the 
present  section;  and  §  364,  infra. 

^It  has  been  held  that,  where  a  section 
hand,  who  was  standing  a  reasonable 
distance  from  the  track  while  a,  train 
passed,  was  injured  by  being  struck  by 
a  piece  of  coal,  he  could  not  be  said  to 
have  been  guilty  of  contributory  negli- 
ence.  Oulf,  C.  &  S.  F.  R.  Co.  v.  Wood 
(1901;  Tex  Civ.  App.)  63  S.  W.  164. 
This  case  seems  to  embody  a  more  rea- 
sonable doctrine  than  another  decision 
to  the  effect  that  a  section  hand  who  vol- 
untarily stands  in  a  ditch  at  the  side  of 
the  track,  in  close  proximity  to  a  train 
passing  at  the  rate  of  30  to  40  miles  an 
hour,  is,  as  matter  of  law,  guilty  of  neg- 
ligence which  will  prevent  recovery  for 
his  death  from  being  struck  by  coal  fall- 
ing from  the  engine,  where  he  could  with 
ordinary  care  have  reached  a  place  of 
safety.  Illinois  C.  R.  Co.  v.  Stassen 
(1893)  56  111.  App.  221.  Compare  the 
criticism  in  note  6  to  §  332b,  supra,  o.i 
the  similar  decision  in  Croll  v.  Atchi- 
son, T.  &  8.  F.  R.  Go.  (1896)  57  Kan. 
548,  46  Pac.  972. 

The  fact  that  a  section  foreman  stands 
about  4  feet  from  a  track  while  a  train 
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(3)  Going  under  or  between  stationary  railway  cars  which  may  he 
set  in  motion  at  any  moment.^  Compare  cases  cited  in  §  335,  notes 
2,  C,  §  336,  note  2,  infra. 

is  passing,  and  watches  a  fireman  there-  rakes  were   provided   and  he  had   been 

on  as  he  prepares  to  throw  a  message  to  instructed  to  use  them  for  removing  the 

him,  does  not  establish  his  contributory  ore,  voluntarily  subjects  himself  to  an 

negligence,  as  a  matter  of  law,  so  as  to  unnecessary  risk;  and  he  cannot  recover 

prevent     his     recovering    for  an  injury  from  his  employer  for  injuries  received, 

caused  by  a  blow'  by  a  lump  of  coal  to  where  a  loaded  car  in  charge  of  fellow 

which  the  message  was  attached.     Card  workmen,  from  which  the  blocks  holding 

V.  Eddy   ( 1893 ;  Mo. )   24  S.  W.  746.  it  had  in  some  unknown  way  been  re- 

A  railroad  employee  who,  instead  of  moved,  struck  the  car  he  was  under  and 

approaching  a  car   from   either  end   or  moved  it  upon  him.     Morgan  v.  Hudson 

the  opposite  side,  where  he  could  have  River  Ore  d  Iron  Go.   (1892)   133  N.  Y. 

done  so  safely,  approached  from  the  side  666,  31  N.  E.  234. 

where  a  stone  was  suspended  by  a  chain  A  servant,  familiar  with  the  premises, 
the  unsafe  condition  of  which  lie  under-  who,  knowing  that  other  employees  are 
stood,  and  passed  under  it,  when  a  link  switching  cars,  and  that  there  is  no 
in  the  chain  broke  and  the  stone  fell  definite  or  certain  passageway  left  open, 
and  injured  him,  is  guilty  of  contribu-  attempts  to  cross  between  cars  only  20 
tory  negligence.  Kinney  v.  Corhin  inches  apart,  loaded  with  tools,  and  out 
(1890)  132  Pa.  341,  19  Atl.  141.  of  sight  of  the  engineer,  is,  as  a  matter 
'  A  car  cleaner  who  knows  that  the  of  law,  guilty  of  contributory  negli- 
trainmen  are  in  the  habit  of  recklessly  gence  which  will  prevent  any  recovery 
bumping  moving  cars  against  station-  for  his  death  by  being  caught  between 
ary  stock  cars  on  side  tracks  without  the  cars.  Lord  v.  Pueilo  Smelting  & 
any  warning  is  negligent  in  attempting  Bef.  Co.  (1888)  12  Colo.  390,  21  Pac. 
to  cross  the  track  by  crawling  under  148.  Where  a  servant,  having  the  right 
those  cars.  Beal  v.  AtchAson,  T.  &  8.  F.  to  cross  the  tracks  at  a  designated  place 
J{.  Co.  (1900)  62  Kan.  250,  62  Pac.  321.  in  order  to  reach  a  closet  provided  by 
A  night  clerk  in  a  railroad  yard,  fa-  his  employer  for  its  servants,  goes  be- 
miliar  with  the  conditions  and  dangers, .  tween  the  cars  at  another  place  for  his 
is  guilty  of  negligence  in  attempting  to  own  convenience,  and  is  injured,  he  is 
cross  a  track  upon  which  a  train  was  guilty  of  contributory  negligence.  Louis- 
standing,  by  going  under  the  cars.  Chi-  ville  <&  N.  R.  Co.  v.  Booker  ( 1901 )  23 
cago,  B.  &  Q.  R.  Co.  v.  Eggman  (1895)  Ky.  L.  Eep.  982,  64  S.  W.  638,  65  S.  W. 
59  111.  App.  680.  ■  119.  A  railroad  employee  going  in  be- 
There  can  be  no  recovery  for  the  death  tween  standing  cars  when  he  sees  an 
of  an  employee  who  went  under  aji  en-  engine  and  train  stalled  at  an  upgrade, 
gine  to  clean  out  the  ash  pan,  with  only  about  20  feet  from  the  cars,  is  guil- 
knowledge  that  a  train  standing  upon  ty  of  contributory  negligence  barring  a 
another  track  would  soon  enter  upon  recovery  for  injuries  received  by  a  col- 
his  track  for  the  purpose  of  removing  lision.  The  fact  that  the  engineer  gave 
therefrom  cars  standing  about  120  feet  no  warning  by  bell  or  whistle  is  imma- 
from  his  engine  on  an  up  grade,  and  terial,  if  the  noise  of  the  engine's  ex- 
was  killed  by  the  cars  being  put  in  mo-  haust  was  audible  a  long  way  off.  Ches- 
tion  by  the  train  in  an  attempt  to  couple  apealce  &  0.  R.  Co.  v.  Lee  { 1888 )  84  Va. 
them,  and  running  down  against  his  en-  642,  5  S.  E.  579. 

gine.     Seldomridge  v.   Chesapeake  &   0.        It  may  be  remarked  that  it  has  been 

R.  Co.   ( 1899 )   46  W.  Va.  569,  33  S.  E.  laid  down,  as  regards  persons  not  in  the 

293.     A  servant  who,  when  directed  to  employ  of  railway  companies,  that  the 

remove    coal    which   had    fallen   on   the  risk  of  passing  between  cars  in  a  train 

track  while  it  was  being  loaded  on  cars,  which  is  likely  to  get  under  way  at  any 

goes  under  or  between  the  cars  when  he  moment   is   such   as   no   one   can   incur 

might  have   done  the  work   by   pulling  without  being  held,  as  a  matter  of  law, 

down   the   coal   through   a  chute   under  guilty  of  negligence.     Lake  Shore  &  M. 

the  track,  is  negligent.     St.  Louis  Bolt  8.  R.   Co.  v.   Pinchin    (1887)    112   Ind. 

&  Iron  Co.  V.  Burke  (1883)  12  111.  App.  592,  13  N.  B.  677. 

372.     A  workman  who,  in  order  to  re-        A  car  inspector  who,  on  a  snowy  and 

move  ore  from  a  car  track,  gets  under  a  freezing   morning,   knowing  that   trains 

car  standing  upon  a  slight  incline,  where  are  made  up  at  the  place  where  he  is  in- 
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(4)  Doing  work  on  railway  cars  at  an  improper  time  or  place.* 

(5)  Taking  a  position  on  a  railway  car  which  is  dangerous  with 
relation  to  objects  above  the  track."    Some  of  the  cases  under  this 


specting,  by  kicking  cars  against  others 
which  are  standing,  voluntarily  goes  be- 
tween a  car  and  an  engine  only  3  feet 
apart,  while  the  train  is  being  made  up, 
is  guilty  of  contributory  negligence,  or 
assumes  the  risk  of  the  cars  being  driven 
against  the  engine  by  failure  of  the 
brake  on  the  moving  cars  to  work  be- 
cause of  snow  and  ice.  Hanrahan  v. 
Brooklyn  Elev.  R.  Co.  (1897)  17  App. 
Div.  588,  45  N.  Y.  Supp.  474.  An  em- 
ployee is  not  guilty  of  contributory  neg- 
ligence in  undertaking  repairs  on  a  car, 
with  cars  on  the  track  on  each  side  of  it, 
but  at  such  a  distance  that  if  switching 
were  done  in  the  ordinary  manner  he 
would  be  able  to  get  out  of  the  way. 
Texas  &  N.  0.  R.  Co.  v.  Wynne  (18!)3; 
Tex.  Civ.  App.)  22  S.  W.  1064  (switch 
engine,  which  was  defective  and  unman- 
ageable, struck  a  car  violently  and 
forced  it  against  the  car  under  which 
the  plaiiitifl'  was  working). 

See  also  §  331,  note  1,  subd.  (c),  su- 
pra. 

*  A  conductor  who  undertakes  to  bleed 
the  air  reservoir  of  an  air  brake  on  a 
train  which  is  stationary  on  a  bridge  so 
narrow  that  the  sides  of  the  cars  are- 
only  2  feet  from  the  ends  of  the  ties  is 
negligent,  and  cannot  recover  if  he  falls 
off.  Norfolk  &  ^Y.  R.  Co.  v.  Mann 
(1901)  99  Va.  180,  37  S.  E.  849.  An 
engineer  who  alights  on  a  trestle  to  oil 
his  engine  is  negligent.  Chicago,  B.  & 
Q.  R.  Co.  V.  Abend  (1880)  7  111.  App. 
130.  A  locomotive  fireman,  who  for  his 
own  convenience  attempts  to-  discharge 
his  duties  of  cleaning  the  engine  at  the 
end  of  his  trip  without  waiting  for  it  to 
be  inspected  and  repaired,  though  know- 
ing that  he  will  have  plenty  of  time  to 
do  his  work  after  such  inspection,  can- 
not hold  the  company  responsible  for  a 
defect  on  account  of  which  he  is  in- 
jured, which  would  undoubtedly  have 
been  disclosed  by  the  inspection  and 
then  repaired.  Patton  v.  Texas  &  P.  R. 
Co.  (1900)  179  U.  S.  658,  45  L.  ed.  361, 
21  Sup.  Ct.  Rep.  275,  Affirming  (1899) 
37  C.  C.  A.  56,  95  Fed.  244. 

But  the  question  whether  a  railway 
employee  who  was  injured  by  falling 
from  a  high  trestle  in  attempting  to 
open  the  door  of  a  car  standing  thereon, 
which  door  was  defective,  was  guilty  of 
negligence  contributing  to  the  accident, 


was  held  to  be  for  the  jury,  in  Glosson 
V.  Oakes  (1897)  69  Minn.  67,  71  N".  W. 
915.     See  also  §  336,  note  1,  infra.. 

°  There  can  be  no  recovery  for  inju- 
ries received  by  a  brakeman  who  was 
unnecessarily  walking  on  the  top  of  a 
car  wlien  he  was  struck  by  a  low  over- 
head bridge.  Pittsburgh  &  C.  R.  Co. 
V.  8entmeyer  (1879)  92  Pa.  276,  37 
Am.  Rep.  684.  Nor  for  injuries  re- 
ceived by  a  brakeman  by  reason  of  the 
fact  that  he  stood  upright,  with  his  face 
towards  the  rear  of  the  train,  on  a  car 
which  to  his  knowledge  did  not  leave 
room  for  him  to  pass  a  trestle  safely 
while  in  that  posture.  Rock  v.  Retsoff 
Min.  Go.  (1891)  40  N.  Y.  S.  R.  556,  15 
N.  Y.  Supp.  872;  Goff  v.  Norfolk  &  W. 
R.  Co.  (1888)  36  Fed.  299.  A  railroad 
brakeman  familiar  with  a  bridge  so  low 
at  its  sides  that  it  is  dangerous  for  a 
person  standing  or  sitting  on  the  edge 
of  a  car  as  it  passes  under  the  bridge 
is  guilty  of  negligence  which  will  pre- 
vent recovery  for  his  death,  in  sitting  at 
the  edge  of  the  car  with  his  feet  hang- 
ing over  the  side  for  his  own  comfort 
and  convenience,  and  not  in  the  dis- 
charge of  any  duty,  while  his  proper 
position  is  at  the  center  near  the  brakes. 
Schlaff  V.  Louisville  &  N.  R.  Co.  (1893) 
100  Ala.  377,  14  So.  105.  An  employer 
is  not  liable  for  the  death  of  an  em- 
ployee caused  by  his  head  coming  in 
contact  with  a  low  place  in  a  tunnel 
through  which  he  was  driving  a  car, 
while  riding  on  the  top  of  the  load,  in- 
stead of  on  a  seat  provided  for  him 
where  he  could  have  ridden  safely.  Fos- 
ter V.  Onderdonk  (1894)  54  111.  App. 
254.     See  also  §  331,  note  1,  subd.   (a). 

The  above  decisions  presuppose  that 
the  servant  understood  or  ought  to  have 
understood  the  conditions.  Accordingly, 
where  the  attention  of  a  brakeman  had 
not  been  called  to  the  danger  of  stand- 
ing on  a  car  higher  than  the  rest  of  the 
train,  it  was  a  question  for  the  jury 
whether  he  was  guilty  of  contributory 
negligence  in  being  on  the  top  of  such 
a  ear  when  it  passed  under  a  bridge,  as 
he  had  just  been  on  the  top  of  some  of 
the  cars  to  adjust  brakes,  and  had  a, 
right  to  pass  over  the  car  in  question 
in  going  to  the  cab  or  engine.  Southern 
R.  Co.  V.  Duvall  (1899)  21  Ky.  L.  Rep. 
1153,  54  S.  W.  741;    (1900)    22  Ky.  L. 
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head,  it  will  be  noticed,  are  decided  with  reference  to  the  considera- 
tion that  there  either  was  or  was  not  a  necessity  for  the  employee  to  be 
in  the  place  where  he  was  at  the  time  of  the  accident ;  and  others  with 
reference  to  the  consideration  that  he  did  or  did  not  understand  the 
danger  to  which  the  position  taken  exposed  him,  and  was,  therefore, 
capable  or  not  capable  of  protecting  himself. 

(6)  Taking  a  position  on  a  railway  car  which  is  dangerous  with 
relation  to  objects  beside  the  track."     See  also  §  358,  infra.     It  will 

Rep.  56,  56  S.  W.  988.  Former  opinion  a  car  for  the  purpose  of  eating  his 
in  (1899)  20  Ky  L.  Rep.  1915,  50  S.  W.  lunch,  and  not  in  the  line  of  his  duty, 
535,  was  withdrawn.  is  deemed  to  be  negligent  where  he  knows 

'  Where  a  train  hand,  thinking  that  that  there  is  a  dangerous  obstruction 
something  had  gone  wrong  during  the  at  that  point,  but  not  otherwise.  Wil- 
nighttime,  put  his  head  outside  a  car  son  v.  Louisville  &  N.  R.  Co.  (1887)  85 
window  and  was  struck  by  a  water  tank,  Ala.  269,  4  So.  701  (eflfect  of  decision  so 
his  action  cannot  be  barred  on  the  the-  stated  in  Kansas  City,  M.  &  B.  R.  Co. 
ory  that  the  rule  applicable  to  passen-  v.  Burton  [1892]  97  Ala.  240,  12  So. 
gers — ^that  it  is  negligence,   as   a   mat-   88). 

ter  of  law,  to  allow  any  part  of  the  A  car  accountant  who  is  killed  while 
body  to  protrude  beyond  the  side  of  a  riding  at  the  bottom  of  a  ladder  on  the 
car — is  applicable  to  employees  also,  side  of  a  box  freight  ear,  by  striking 
Walsh  V.  Oregon  R.  &  Nav.  Co.  (1881)  the  switch  stand,  when  his  duties  do  not 
10  Or.  250.  Nor  does  that  rule  apply  require  ^im  to  so  ride,  is  guilty  of  such 
to  a  brakeman  on  a  freight  train,  who  contributory  negligence  as  will  prevent  a 
is  frequently  under  the  necessity  of  ex-  recovery.  Haggerty  v.  Chicago,  St.  P. 
tending  his  person  beyond  the  surface  c6  K.  G.  R.  Co.  (1894)  90  Iowa,  405, 
of  moving  cars  in  order  to  give  and  re-    57  N.  W.  896. 

eeive  signals,  and  for  other  purposes.  An  employee  of  a  street  railway  com- 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton  pany  who  is  killed  by  coming  in  con- 
(1892)   97  Ala.  240,  12  So.  88.  tact   with   a    post   close    to   the    track, 

On  the  other  hand  it  is  negligence  for  while  standing  on  the  step  of  the  front 
a  brakeman  to  place  himself,  without  platform  of  a  car  and  leaning  outward 
necessity,  on  the  side  of  a  train  which  and  looking  backward  underneath  the 
is  about  to  pass  some  stationary  cars  car,  is  guilty  of  contributory  negligence, 
on  the  adjacent  rails,  or  other  objects  where  he  is  under  no  necessity  or  duty  to 
dangerous  to  a  person  in  that  position,  be  in  that  position.  Sundy  v.  Savannah 
Callender  v.  Carlton  Iron  Co.  (1893)  9  Street  R.  Co.  (1895)  96  Ga.  819,  23  S.  E. 
Times  L.  R.  646  (action  against  another  841.  No  action  can  be  maintained  for 
railway  company).  injuries  received  by  a  servant  who  was 

An  employee  who  attempts  to  board  a  struck  by  a  skidway  29  inches  from  the 
moving  freight  car  by  a  side  ladder  when  side  of  the  car,  while  needlessly  hang- 
he  has  an  opportunity  to  board  it  by  an  ing  down  to  observe  whether  the  wheels 
end  ladder,  while  it  is  standing,  is  guilty  were  sliding  after  the  brakes  had  been 
of  contributory  negligence  preventing  a  set.  Walker  v.  Redington  Lumber  Co. 
recovery  for  injuries  caused  by  his  body  (1893)  86  Me.  191,  29  Atl.  979. 
coming  in  contact  with  a  car  on  an-  A  locomotive  fireman  is  chargeable 
other  track.  McDugan  v.  New  York  C.  with  contributory  negligence,  precluding 
d  If.  R.  R.  Oo.  (1894)  10  Misc.  336,  31  recovery  for  injuries  sustained  by  fall- 
N.  y.  Supp.  135.  A  car  cleaner  who,  ing  from  the  engine  as  cars  attached  to 
without  any  call  of  duty,  takes  his  stand  it  came  in  contact  with  standing  cars, 
upon  the  oil  box  over  the  wheel  of  a  in  attempting  to  pass  from  the  steam 
freight  car  while  it  is  being  run  along  chest  down  the  front  of  the  engine  to 
a.  siding,  cannot  recover  for  injuries  the  ground,  instead  of  passing  along  the 
caused  by  his  striking  against  a  run-  running  footboard  to  tiie  cab,  as  he 
ning  board  projecting  from  a  platform,  might  have  done  in  safety,  after  he  knew 
Martensen  v.  Chicago,  R.  I.  &  P.  R.  Co.  that  the  engine  had  started  to  back  for 
(1883)  60  Iowa,  705,  15  N.  W.  569.  A  the  purpose  of  coupling  standing  cars. 
brakeman  who  descends  over  the  side  of  Kelsey  v.  Chicago  &  N.  W.  R.  Co. 
Vol  I.  M.  &  S.— 54. 
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be  obse.Ted  that  the  same  remark  that  was  made  in  regard  to  the 
cases  cited  under  the  last  paragraph  is  also  applicable  to  the  cases 
cited  under  the  present  one. 

(7)  Taking  a  position  on  a  railway  car  or  engine,  which  is  danger- 


(1898)  106  Iowa,  253,  76  N.  W.  670. 
An  experienced  engineer  wlio,  while  en- 
gaged in  instructing  another  engineer 
as  to  all  the  physical  peculiarities  of 
the  road,  allows  himself  to  be  struck  by 
the  side  of  a  bridge  to  which  the  engine 
happens  to  have  been  brought  nearer 
than  usual  by  the  swaying  movement 
caused  by  the  passage  of  the  train  round 
a  curve  by  which  the  bridge  was  ap- 
proached, cannot  recover.  Such  an  ac- 
cident implies  that  he  failed  to  use 
the  care  which  it  was  his  duty  to  warn 
his  pupil  to  use  in  entering  the  bridge. 
Bellows  v.  Pennsylvania  &  N.  Y.  Canal 
£  R.  Co.  (1893)  157  Pa.  51,  27  Atl. 
685.  No  Eurtion  can  be  maintained 
where  an  engineer,  knowing  that  t)ie  side 
of  a  bridge  was  close  to  the  track,  put 
his  head  so  far  out  as  to  be  struck. 
M'Chie  V.  Northwestern  R.  Co.  (1886) 
24  Scot.  L.  Rep.  370,  14  Se.  Sess.  Cas. 
4th  Series,  499. 

An  employee  in  a  mine  who  gets  upon 
the  extreme  outer  edge  of  a  brake  beam 
in  front  of  -an  engine  with  no  cars  at- 
tached, to  ride  through  a  narrow  and 
dark  tunnel  on  his  way  to  the  office  for 
his  pay,  on  a  day  when  he  is  not  at 
work,  cannot  recover  for  an  injury  to 
his  knee  from  a  projecting  rock.  Rich- 
ardson V.  Carbon  Hill  Coal  Co.  (1893) 
6  Wash.  52,  20  L.  R.  A.  338,  32  Pac. 
1012. 

A  railway  company  is  not  liable  for 
the  death  of  an  engineer  caused  by  his 
coming  in  contact  with  a  danger  signal 
post  which  was  too  near  the  track,  where 
he  knew  of  its  proximity,  and  unneces- 
sarily left  his  place  on  the  locomotive 
and  exposed  himself  to  danger  for  the 
purpose  of  looking  at  a  hot  journal  un- 
der the  tender,  which  he  could  have  suf- 
ficiently seen  without  leaving  his  place. 
J-Jast  Tennessee,  T.  d  G.  R.  Co.  v.  Head 
(1893)  92  Ga.  723,  18  S.  E.  976.  A 
trainman  who  goes  outside  the  engine 
cab,  and,  while  leaning  his  body  out  for 
the  purpose  of  looking  under  the  engine, 
was  struck  by  a  snowbank  and  thrown 
under  the  wheels,  cannot  recover. 
Brown  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1886)  69  Iowa,  101,  28  N.  W.  487.  A 
brakeman  who  is  chargeable  with  knowl- 
edge that  all  the  wing  fences  at  the 
cattle  guards  along  the  line  are  too  near 


the  track  to  admit  of  a  person's  s-\^ing- 
ing  out  with  safety  from  the  bottom  of 
a  passing  car  is  negligent  if  he  puts 
himself  in  that  position.  McKee  v.  Chi- 
caqo,  R.  I.  &  P.  R.  Co.  (1891)  83  Iowa, 
016,  13  L.  R.  A.  817,  50  N.  W.  209.  A 
brakeman  Vf'ho,  in  attempting  to  get  on 
top  of  a  ear,  is  caught  between  the  car 
and  a  stone  wall  2  feet  from  the  track, 
of  which  he  had  previously  been  warned, 
but  which  he  mistook  for  a  snow  bank, 
the  distance  between  the  ladder  and 
this  obstruction  being  from  2  to  4  inches, 
— is  guilty  of  contributory  negligence. 
Hitchcock  V.  Railway  Transfer  Co. 
(1900)   81  Minn.  352,  84  N.  W.  42. 

A  switchman  engaged  in  switching 
cars,  familiar  with  the  surroundings, 
who  chooses  to  descend  from  a  moving 
car  knowing  that  he  must  strike  a  post 
near  the  l;rack  if  the  train  does  not  stop, 
and  knowing  the  engine  to  be  defective 
in  permitting  the  escape  of  clouds  of 
steam  \\hich  he  must  see  in  giving  a  sig- 
nal to  the  engineer  to  stop,  cannot  re- 
cover for  injuries  caused  by  the  engin- 
eer's being  unable  to  see  the  signals  he- 
cause  of  the  steam,  and  failing  to  stop 
the  train.  Pennington  v.  Detroit,  G.  H. 
<t  M.  R.  Co.  (1892)  90  Mich.  505,  51  N. 
W.  034.  A  conductor  of  a  street  car  was 
guilty  of  contributory  negligence  in  at- 
tempting to  mount  the  front  platform  of 
his  car  as  it  was  going  out  of  the  barn, 
within  such  a  short  distance  from  a 
post  at  the  side  of  the  track  that  he  was 
caught  between  it  and  the  body  of  the 
ear,  where  he  was  familiar  with  the  sur- 
roundings, and  knew  that  he  was  likely 
to  be  squeezed  if  he  got  between  the  car 
and  the  post,  although  he  did  not  know 
how  close  it  was  to  the  track.  Reiser 
V.  A'ctc  York  &  H.  R.  Co.  (1897)  24 
App.  Div.  23,  48  N.  Y.  Supp.  868. 

Whether  an  employee,  injured  by 
sti  Iking  a  structure  while  on  the  side 
of  a  car  in  the  discharge  of  his  duty, 
knew  of  .the  danger  incident  to  the  struc- 
ture, or,  if  he  did  know  of  it,  whether, 
under  the  circumstances,  he  had  the  dan- 
ger in  mind,  and  ought  to  have  avoided 
it,  is  primarily  a  question  for  the  Jury 
under  proper  instructions.  Keist  v. 
Chicaqo  G.  11'.  R.  Co.  (1899)  110  Iowa, 
32,  si  N.  W.   181. 

A  brakeman  engaged  in  moving  over 
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ous  •with  relation  to  tlie  movements  or  condition  of  such  engine  or  carJ 
For  cases  of  this  type  in  which  the  negligence  of  the  servant  was  held 
to  be  for  the  jury,  see  more  especially  §§  353,  354,  357,  infra. 


a  running  freight  train  is  not  required 
to  make  a  nice  calculation  of  inches,  so 
that  the  protrusion  of  his  body  shall 
not  strike  a  cattle  chute  near  the  track 
to  which  his  attention  was  not  spcoific- 
allv  called,  ^^'ood  v.  Louisville  &  N.  R. 
Co.  (1898)  88  Fed.  44.  It  is  not  con- 
tributory negligence  for  a  street-car  con- 
ductor to  attempt  to  collect  fares  from 
the  side  of  a  car  rendered  dangerous  by 
an  overhead  wire  pole  being  placed  sev- 
eral inches  closer  to  the  track  than  the 
other  poles,  of  which  fact  he  was  igno- 
rant, where  he  was  a  new  man,  with- 
out instructions  as  to  which  side  he 
should  collect  fares  from,  and  could  not 
by  reasonable  diligence  have  protected 
himself  from  the  danger.  Pihesvillc,  R. 
<(-  E.  a.  R.  Co.  V.  State  (1898)  88  Md. 
.563,  42  Atl.  214.  A  brakeman  is  not, 
as  matter  of  law,  guilty  of  contributory 
negligence  in  attempting  to  climb  the 
side  ladder  of  a  car  while  the  train  is 
in  motion,  without  looking  to  see 
whether  he  is  in  danger  from  a  pole 
which  is  too  close  to  the  track,  where  the 
danger  is  not  so  obvious  as  to  be  dis- 
coverable by  observation,  and  he  has  no 
actual  knowledge  of  the  danger.  Whip- 
ple V.  New  York,  N.  H.  d  IJ.  R.  Co. 
(1896)   19  R.  I.  587,  35  Atl.  305. 

Whether  a  conductor  injured  by  being 
caught  between  a  telegraph  pole  near  a 
side  track  and  a  car  as  he  was  attempt- 
ing to  board  his  train  after  it  had 
started  was  negligent  in  not  looking  for 
obstacles  that  might  strike  him,  or  in 
not  boarding  the  train  before  giving  the 
signal  to  start, — ^is  a  question  for  the 
jury  upon  evidence  that  he  had  never 
before  been  on  the  side  track,  and  did 
not  know  of  the  location  of  the  pole,  and 
that  his  attention  had  been  directed  to 
seeing  that  none  of  his  passengers  should 
get  in  front  of  a  train  approachiiig  on 
the  main  track.  Crandall  v.  New  York, 
N.  B.  d-  H.  R.  Co.  (1896)  19  R.  I.  594, 
35  Atl.  307. 

But  the  action  may  be  declared  not 
maintainable,  as  a  matter  of  law,  where 
there  cannot  be  any  reasonable  doubt 
that  the  servant  was  aware  of  the  loca- 
tion of  the  structure.  Blackstone  v. 
Central  R.  Co.  (1901)  112  Ga.  762,  38 
S.  E.  79,  and  cases  cited  above. 

'  A  brakeman  sitting  on  a  brake  wheel 
on  the  platform  of  a  car  upon  a  switch, 
who  is  injured  by  a  collision  in  which 


parties  inside  the  car  were  unhurt,  is 
not  entitled  to  recover.  Martin  v.  Balti- 
more d  0.  R.  Co.    (1880)    41  Fed.   125. 

It  is  negligence  to  take  a  position  on 
the  front  platform  of  the  last  freight 
car  in  a  train.  Goyle  v.  Pittsburgh,  G. 
C.  d  St.  L.  R.  Co.  (1900)  155  Ind.  429, 
58  N.  E.  545  (complaint  showing  such 
a  position  held  demurrable  in  a  ease 
where  the  servant  was  thrown  off  by 
reason  of  a  defective  piece  of  track). 
An  employee  traveling  in  the  caboose  of 
a  freight  train  is  negligent  if  he  goes 
out  and  stands  on  the  platform  at  a 
station  while  switching  is  being  done. 
Po/sey  V.  Texas  &  P.  R.  Go.  (1900)  42 
C.  C.  A.  293,  102  Fed.  230.  A  section 
hand  is  not,  as  matter  of  law,  guilty  of 
contributory  negligence  precluding  re- 
covery for  injuries  from  being  thrown 
from  the  platform  of  a  caboose  of  a  work 
train  by  the  sudden  stopping  of  the 
train,  in  remaining  upon  the  platform, 
to  which  he  had  just  stepped  from  a  flat 
car  after  hearing  the  direction  of  the 
foreman  to  the  engineer  to  move  the 
train  a  car's  length,  where  the  train 
moved  slowly.  He  is  not  bound  to  take 
precautions  in  view  of  such  an  unex- 
pected contingency.  Union  P.  R.  Go.  v. 
Doyle  (1897)   50  Neb.  555,  70  N.  W.  43. 

A  city  employee  who  sits  on  the  edge 
of  a  gravel  car  used  by  the  city,  with 
his  feet  inside,  and  holding  on  with  both 
hands  while  the  car  is  in  motion,  can- 
not be  said  to  occupy  a  position  so  man- 
ifestly dangerous  that  he  cannot  recover 
if  thrown  off  by  a  sudden  jerk.  Cough- 
Ian  V.  Cambridge  (1896)  166  Mass.  268, 
44  N.  E.  218. 

A  brakeman  directing  the  movements 
of  a  car  to  be  attached  to  a  train  is,  as 
matter  of  law,  not  guilty  of  contributory 
negligence  precluding  recovery  for  in- 
juries from  being  thrown  from  the  car 
by  the  negligence  of  the  engineer,  in 
standing  upon  the  top  of  the  car,  rather 
than  on  the  narrow  platform  at  the 
front  end  thereof,  where  he  assumes  that 
position  the  better  to  observe  the  cars 
and  the  signals  of  the  engineer  when  oc- 
casion requires  it.  Kansas  City,  Ft. 
S.  d  M.  R.  Co.  V.  Murray  (1895)  55 
Kan.  336,  40  Pac.  646. 

A  railroad  employee  engaged  in  shift- 
ing and  handling  cars  was  held  guilty 
of  such  contributory  negligence  as  would 
bar   a   recovery   for   injuries   sustained. 
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where,  to  save  the  labor  of  walking  a, 
few  feet,  he  attempted  to  climb  upon 
the  pilot  of  a  passing  engine  from  which 
he  fell  and  was  run  over.  Young  v. 
Boslo>i  &  M.  R.  Co.  (1898)  69  X.  H. 
350,  41  Atl.  268.  Special  elements  em- 
phasized were  that  there  was  no  sudden 
exigency,  nor  any  opportunity  to  see 
whether  the  pilot  afforded  a  safe  foot- 
ing; and  that  the  employee  made  no 
attempt  to  discover  whether  there  was 
anything  which  he  might  grasp  in  case 
of  a  misstep. 

A  servant  who  rides  on  the  pilot  of 
an  engine  without  any  necessity  is  neg- 
ligent. Atchison,  T.  &  S.  F.  R.  Co.  v. 
Tindall  (1897)  57  Kan.  719,  48  Pae. 
12.  The  fact  that  a  shopman  who  is 
carried  to  and  from  his  work  as  a  mat- 
ter of  accommodation  cannot  get  a  seat 
in  the  cars  will  not  justify  him  in  sit- 
ting on  the  pilot  of  the  engine;  and  if 
he  does  improperly  do  so,  it  is  his  duty 
to  leave  the  pilot  and  go  into  the  cars 
at  his  first  opportunity.  Doicney  v. 
Chvsapcale  '£  0.  R.  Co.  (1880)  28  W. 
Va.  732.  To  ride  on  a,  pilot  is  deemed 
to  be  culpable,  irrespective  of  anything 
that  might  have  been  said  by  those  in 
charge  of  the  train  to  encourage  the 
servant  to  do  so.  Baltimore  &  P.  R.  Co. 
V.  .Tones  (1877)  95  U.  S.  439,  24  L.  ed. 
506. 

For  a  brakeman  to  sit  on  the  cross- 
beam in  front  of  the  engine  with  hi.s 
legs  hanging  over  in  front  of  the  pilot, 
while  the  train  is  running  between  sta- 
tions on  the  main  line  and  it  is  in  no 
sense  necessary  for  him  to  be  there,  is 
negligence  which  will  prevent  a  recovery 
for  injuries  sustained  as  the  result  of 
a  collision  with  the  rail  of  a  bisecting 
road.  Warden  v.  Louisville  &  N.  R.  Co. 
(1891)  94  Ala.  277,  14  L.  R.  A.  552,  10 
So.  276.  A  similar  decision  has  been 
rendered  with  regard  to  an  employee 
who  was  being  transported  to  his  place 
of  work.  Kresanowski  v.  Northern  P. 
R.  Co.  (1883)  5  McCrary,  528,  18  Fed. 
229. 

In  an  action  against  the  owner  of  a 
wagon  with,  which  an  engine  came  into 
collision  at  a  crossing,  it  has  been  held 
that  the  fact  that  switchmen  upon 
switch  engines  ride  standing  upon  the 
platform  provided  for  them  has  no  tend- 
encj'  to  prove  that  a  switchman  is 
justified  in  sitting  on  the  beam  of  the 
pilot  with  his  legs  hanging  down. 
Glover  v.  Scotten  (1890)  82  Mich.  369, 
46  N.  W.  936.  On  the  other  hand  it 
has  been  held  that  for  a  brakeman  to 
stand  upon  the  platform  in  front  of  the 


boiler  head  of  a  locomotive  which  is 
pushing  a  box  car  towards  others  to 
which  it  is  to  be  coupled  is  not  negli- 
gence, as  matter  of  law,  where  the  en- 
gine used  was  an  ordinary  freight  en- 
gine, and  not  a  switch  engine  with  the 
usual  appurtenances  of  footboards  and 
hand  rails,  and  the  position  thus  taken 
corresponded  as  nearly  as  the  structure 
of  the  freight  engine  would  permit  to 
that  which  would  have  been  the  proper 
position  on  a  switch  engine  for  an  em- 
ployee having  duties  to  perform  which 
required  him  to  be  on  the  engine,  but 
which  did  not  entitle  him  to  be  in  the 
cab.  Missonri  P.  R.  Co.  v.  McCally 
(1889)  41  Kan,  639,  21  Pae.  574  (box 
car  was  driven  so  violently  against  the 
other  cars  that  the  force  of  the  impact 
bent  the  pilot,  and  the  brakeman  was 
crushed  between  the  box  car  and  the 
engine) . 

A  yard  master  is  not  bound  to  aban- 
don a  dangerous  position,  like  the  foot- 
board of  an  engine,  if  it  is  the  under- 
standing that,  while  engaged  in  super- 
vising the  switching  of  trains,  he  is 
to  use  the  footboard,  and  it  appears 
that  he  cannot  perform  his  duties  with 
efficiency  and  promptness  if  he  occu- 
pies any  other  position.  Highland  Ave. 
<f  Belt  R.  Co.  V.  Walters  (1890)  91  Ala. 
435,  8  So.  357.  A  switchman,  who, 
while  riding  on  the  front  footboard  of  a 
switching  engine  en  route  to  his  work, 
was  killed  by  a  collision  with  loaded 
cars  placed  on  the  track  at  an  unusual 
hour  and  without  danger  signals,  by 
another  company  which  interchanged 
cars  at  that  point,  is  not  chargeable, 
in  an  action  against  such  company,  with 
contributory  negligence  because  he  did 
not  ride  on  the  rear  footboard.  Lock- 
hart  V.  Little  Rock  &  U.  R.  Co.  (1889) 
40  Fed.  631. 

Nor  can  negligence  be  predicated  from 
the  fact  that  a  brakeman  injured  by  a 
derailment  was  riding  on  the  rear,  in- 
stead of  the  front,  footboard  of  a  switch 
engine.  There  is  no  more  reason  to  an- 
ticipate danger  on  one  footboard  than 
on  the  other.  James  v.  Northern  P.  R. 
Co.   (1891)  46  Minn.  168,  48  N.  W.  783. 

It  is  negligence  for  a  brakeman  to 
ride  on  the  brake  beam  of  an  engine,  in- 
stead of  in  the  cab,  at  a.  place  where  he 
cannot  alight  except  on  an  open  trestle. 
Benage  v.  Lake  Shore  &  M.  8.  R.  Co. 
(1894)  102  Mich.  72,  60  N.  W.  286, 
62  N.  W.  1029. 

A  brakeman  who,  in  uncoupling  a 
combination  car  with  a  railing,  got  upon 
ii  flat  car  next  to  it,  instead  of  remain- 
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(8)  Taking  a  position  on  a  railway  ear  wliicli  is  dangerous  with 
relation  to  the  nature  of  the  load  upon  it.^ 


ing  within  the  railing,  and  was  jerked 
off  and  run  over,  is  not  entitled  to  re- 
cover. Chicago  &  A.  R.  Co.  v.  Rush 
(1877)  84  111.  570. 

A  brakeman  is  guilty  of  contributory 
negligence  in  standing  with  one  foot  on 
the  bumper  of  each  car,  with  his  lantern 
in  his  left  hand,  and  leaning  forward 
and  reaching  with  his  right  hand  to 
withdraw  a  coupling  pin  which  with- 
out his  knowledge  had  been  withdrawn 
by  a,  fellow  brakeman,  precluding  re- 
covery for  injuries  resulting  from  the 
separation  of  the  cars.  Young  v.  West 
Virginia  G.  &  P.  R.  Co.  (1896)  42  W. 
Va.  112,  24  S.  E.  615.  A  switchman 
who  was  injured  by  being  caught  be- 
tween a  flat  car  and  engine  while  stand- 
ing on  the  footboard  of  the  engine  on 
the  inside  of  a  curve  in  the  track  as  he 
was  assisting  in  making  a  coupling  was 
not  guilty  of  contributory  negligence,  as 
matter  of  law,  because  he  remained  on 
the  footboard,  instead  of  going  ahead 
and  setting  the  pin  and  then  stepping 
outside  of  the  track  before  the  engine 
and  the  car  came  together.  Bennett  v. 
Northern  P.  R.  Co.  (1892)  3  N. 
D.  91,  54  N.  W.  314.  A  brake- 
man  who  uncouples  the  caboose  from 
a  moving  freight  train  while  there 
is  no  one  on  the  caboose  to  con- 
trol its  movements  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery  for  his  death  from  being  run 
over  by  the  caboose,  after  being  thrown 
from  the  train  by  a  sudden  jerk,  where 
he  remained  on  his  knees  in  a  dangerous 
position  at  the  rear  etld  of  the  train  af- 
ter uncoupling  the  caboose.  Louisville 
&  N.  R.  Co.  v.  Fox  (1897)  20  Ky.  L. 
Rep.  81,  42  S.  W.  922. 

Negligence  is  an  inference,  in  point 
of  law,  where  an  engineer,  for  the  pur- 
pose of  making  some  necessary  repairs, 
went  out  on  the  running  board  of  an 
engine  which  was  apt  to  rock  a  great 
deal.  Southern  P.  Co.  v.  Johnson 
(1894)  12  G.  C.  A.  479,  29  U.  S.  App. 
201,    64   Fed.    951. 

A  railroad  company  is  not  liable  for 
an  injury  to  an  employee,  where  he  vol- 
untarily leaves  the  coach  in  which  he  is 
riding  as  a  passenger,  and  takes  a  more 
dangerous  place  upon  the  engine  to  sub- 
serve his  own  purposes,  with  a  view  of 
gaining  information  to  secure  his  promo- 
tion. Texas  &  P.  R.  Co.  v.  Boyd  (1894) 
6  Tex.  Civ.  App.  205,  24  S.  W.   1086. 


Whether  the  conductor  of  a  "lunging" 
electric  car,  who  was  injured  by  the  sud- 
den starting  of  the  car,  was  negligent 
in  leaning  backward  over  the  dashboard 
with  both  hands  upraised,  attempting  to 
keep  the  trolley  on  the  wire,  is  a  ques- 
tion for  the  jury.  Murdoch  v.  Oakland 
S.  L.  &  H.  Electric  R.  Co.  (1900)  128 
Gal.  22,  60  Pac.  469. 

A  charge  that  if  an  employee,  knowing 
that  there  was  a  safer  way  to  ride  on 
an  engine,  placed  himself,  without  ne- 
cessity, in  a  more  dangerous  position, 
and  thereby  contributed  to  the  injury, 
he  was  not  entitled  to  recover,  is  proper. 
Powers  V.  Boston  £  U.  R.  Go.  (1900) 
175  Mass.  466,  56  N.  E.  710. 

°  No  action  can  be  maintained  by  a 
brakeman  who,  when  getting  oflF  a  car 
on  which  there  was  a  tank  of  oil  known 
by  him  not  to  have  been  secured  against 
sliding,  places  his  hand  on  a,  timber  near 
the  end  of  the  tank,  and  has  it  crushed 
when  the  tank  is  thrown  against  the 
timber  by  the  shock  resulting  from  the 
collision  of  the  car  with  another. 
LarJcin  v.  New  York  C.  &  H.  R.  R.  Co. 
(1896)    166  Mass.  110,  44  N.  E.  122. 

A  railroad  brakeman  is  guilty  of  neg- 
ligence which  will  prevent  his  recovery 
for  injuries  sustained  by  his  foot  being 
caught  against  the  end  of  an  open  car 
by  the  sliding  of  iron  rails  therein,  in 
putting  his  foot  inside  the  car  in  front 
of  the  rails,  when  he  knows  the  car  is 
about  to  be  struck  by  the  train  for  the 
purpose  of  moving  it,  and  sees  that  the 
train  is  moving  fast  enough  to  strike 
hard,  where  there  is  a  platform  outside 
the  car  upon  which  he  can  stand.  Rich- 
mond &  D.  R.  Co.  V.  De  Butts  (1894) 
90  Va.  405,  18  S.  E.  837. 

A  brakeman  who  unnecessarily  at- 
tempts to  climb  upon  or  pass  over  a 
lumber  car  in  a  train,  which  is  a  dan- 
gerous ear  to  pass  over,  is  guilty  of 
such  negligence  as  will  prevent  a  re- 
covery for  his  death  caused  by  the  break- 
ing of  improvised  steps  leading  to  the 
top  of  such  car.  Harris  v.  Chesapeake 
d  0.  R.  Go.  (1895;  Va.)  23  S.  E.  219. 

A  railroad  employee  who  is  .sent  from 
the  engine  to  the  tender  on  a  dark  night 
to  fill  the  tender  with  coal,  without  ajiy 
other  light  than  a  torch,  is  negligent  in 
attempting  to  get  back  to  the  engine 
after  his  torch  goes  out,  by  walking  on 
a  tank  which  he  knows  to  be  a  very 
dangerous  one,  when  a  safer  way  is,  to 


854 


MASTER  AND  SERVANT. 


[chap.  XIX. 


(9)  Taking  a  position  on  a  railway  car  which  is  dangerous  by  rea- 
son of  some  specific  defect  therein.* 

(10)  Dangerous  positions  taken  by  employees  engaged  in  coupling 
or  uncoupling  cars.  Abstracted  from  the  element  introduced  by  the 
fact  that  both  the  ears  to  be  connected  were  in  motion,  the  question 
whether  the  servant's  position  imported  negligence  may  be  considered 
with  reference  to  dangers  arising  from  the  movements  of  other  cars/" 
or  from  the  location  of  the  track,^^  or  from  the  construction  of  the 
coupling  apparatus,,^^  or  as  to  the  manner  in  which  the  cars  were 
loaded/^  or  from  the  attitude  which  he  assumes.-'*  In  all  these  pre- 
dicaments, as  is  shown  by  the  cases  cited,  the  servant  is  bound  at  his 


his  knowledge,  available  to  him.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Cowles  (1898) 
54  Neb.  269,  74  N.  W.  579. 

Whether  a  brakeman  was  guilty  oJ 
contributory  negligence  in  riding  on  a 
flat  car  between  two  tiers  of  logs,  to  the 
place  where  he  was  to  make  a  coupling, 
whereby  he  was  injured  by  being  crushed 
between  the  logs  on  the  cars  leaving  the 
track,  is  a  question  for  the  jury  on  con- 
flicting evidence  as  to  the  prudence  of 
such  course.  Balhoff  v.  Michigan  C.  R 
Co.  (1895)  106  Mich.  606,  65  N.  W. 
592. 

'  A  head  brakeman  a,  part  of  whose 
duty  consisted  in  filling  the  water  lank 
of  the  locomotive  through  the  manhole, 
and  who  had  filled  it  several  times  dur- 
ing the  trip,  cannot  recover  for  per- 
sonal injuries  received  by  stepping  on 
the  manhole  cover,  which,  being  out  of 
repair,  slipped  and  injured  him,  if  he 
knew  that  the  cover  was  defective.  Mc- 
Quigan  v.  Delaware,  L.  &  W.  R.  Go. 
(1890)  122  N.  Y.  618,  26  N.  E.  13. 

'°  A  railroad  employee  who  entered  a 
gap  between  two  attached  cars  and  a 
single  ear  to  make  a  coupling,  where  he 
could  not  see  the  conductor's  signals 
nor  the  movement  of  the  engine  and  cars 
approaching  him,  and  remained  upon  the 
track  while  five  uncontrolled  cars  trav- 
eled down  a  grade  for  50  feet  before 
striking  the  two  attached  cars,  and  the 
whole  7  traveled  between  10  and  50  feet 
before  reaching  him,  gathering  mo- 
mentum as  they  went  down  grade,  is 
guilty  of  contributory  negligence.  Mc- 
Donald V.  Alabama  Midland  R.  Go. 
(1899)   123  Ala.  227,  26  So.  165. 

"  An  employee  is  guilty  of  negligence 
in  standing  to  couple  cars  on  the  inside 
of  a  sharp  curve,  so  that  he  is  crushed 
by  the  contact  of  the  cars,  in  consequence 
of  the  slipping  and  passing  of  the  draw- 
bars, when  the  oars  are  sufficiently  sep- 


arated on  the  outside  of  the  curve,  so 
that  he  would  not  have  been  injured  if 
he  had  stood  on  that  side.  Tuttle  v.  De- 
troit, G.  H.  d  M.  R.  Go.  (1887)  122  U. 
S.  189,  30  L.  ed.  1114,  7  Sup.  Ct.  Rep. 
1166 ;  Texas  S.  V.  &  N.  W.  R.  Co.  v.  Guy 
(1893;  Tex.  Civ.  App.)   23  S.  W.  633. 

"  A  servant  who,  in  coupling  or  un- 
coupling cars  with  deadwoods,  unneces- 
sarily goes  inside  those  deadwoods,  is 
negligent  as  a  matter  of  law.  Osborne 
V.  Knox  d  L.  R.  Co.  (1877)  68  Me.  49, 
28  Am.  Rep.  16. 

^'A  brakeman  who,  in  broad  daylight, 
has  to  couple  cars  loaded  with  lumber 
which  projects  over  their  ends  on  one 
side  of  the  track,  is  chargeable  with  a 
knowledge  of  the  risk  he  has  to  run, 
and  is  not  in  the  exercise  of  due  care 
if  he  attempts  to  make  the  coupling 
on  that  side  of  the  track  on  whicli  the 
lumber  projects,  and  without  stooping. 
Lothrop  V.  Fitchburg  B.  Go.  (1890)  150 
Mass.  423,  23  N.  E.  227.  It  is  negli- 
gence to  attempt  to  make  a  dangerous 
kind  of  coupling  after  learning  that  the 
cars  are  loaded  in  a  dangerous  manner. 
Houston  &  T.  C.  R.  Co.  v.  Kelley  (1896) 
13  Tex.  Civ.  App.  1,  34  S.  W.  809,  Re- 
hearing denied  in  (1896)  13  Tex.  Civ. 
App.  25,  46  S.  W.  863.  No  action  can 
be  maintained  where  a  brakeman,  with 
knowledge  of  the  danger  created  by  a 
projecting  load,  and  without  being  or- 
dered to  do  so  by  the  conductor,  went 
between  the  two  cars  to  make  a  coup- 
ling, and,  being  compelled  to  stoop  in 
order  to  avoid  the  lumber,  fell  and  was 
killed.  Brice  v.  Louisville  <t  N.  R.  Co. 
(1888)  10  Ky.  L.  Rep.  526,  9  S.  W. 
288. 

"  Negligenqp  is  a  necessary  inference, 
where  a  brakeman  stood  with  his  left 
arm  against  a,  stationary  car  waiting 
for  a  moving  car  to  come,  and  while 
feeling  for  a  coupling  pin  has  his  arm 
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peril  to  select  a  position  which  will  protect  him  from  unnecessary 
risks,  in  so  far  as  they  are  known  or  ought  to  be  known  to  him.  ITor 
is  he  free  from  negligence  where  he  goes  on  the  track  in  front  of  a 
stationary  car,  when  he  sees  that  the  engineer  is  not  responding  to 
his  signals  to  slow  up  the  cars  which  are  being  backed.^  ^ 

As  regards  the  proper  inference  to  be  drawn  where  the  essence 
of  the  defendant's  plea  is  that  the  servant  attempted  to  couple  cars 
in  motion,  the  doctrine  which  is  sustained  both  by  reason  and  by  the 
weight  of  authority  is  that  the  question  of  his  contributory  negligence 
is  for  the  jury  to  deteiinine  with  reference  to  all  the  circumstances 
in  evidence,  and  that  a  court  is  not  justiiied  in  declaring,  as  a  matter 
of  law,  that  the  action  is  not  maintainable,  unless  something  more 
is  shown  than  that  the  cars  were  in  motion.-'^     Recovery  is  allowed 


caught  between  the  deadwoods.  Mueller 
V.  Lake  Shore  &  M.  8.  R.  Go.  (1895) 
105  Mich.  487,   63  N.  W.  416. 

^'■Norfolk    &    W.    li.    Co.    v.    Cottrell 

(1887)  83  Va.  512,  3  S.  E.  123;  this 
case  was  followed  by  Kennedy  v.  Lake 
Superior     Terminal     &      Transfer      Co. 

(1894)  87  Wis.  28,  57  N.  W.  976,  where 
it  was  held  that  negligence  was  infer- 
able where  a  brakeman  tried  to  couple 
cars  running  from  3  to  5  miles  an  hour, 
though  he  saw  that  the  engineer  had  not 
responded  to  his  signal  to  slacken  the 
speed.  On  the  second  appeal  (1896)  93 
Wis.  32,  66  N.  W.  1137,  the  evidence 
must  have  been  presented  under  a  some- 
what different  aspect,  as  the  effect  of  the 
judgment  was  that  the  injured  servant 
— a  fireman  of  a  switching  crew — was 
not  negligent,  as  matter  of  law,  where, 
on  a  dark,  wet  winter's  morning,  in  ac- 
cordance with  his  duty,  no  one  being 
present  to  couple  the  cars,  he  stepped 
between  moving  cars  and  a  standing  one, 
when  they  were  2  or  3  feet  apart,  to 
couple  them,  and  was  injured  by  falling 
over  piles  of  ashes  4  to  8  inches  high 
and  covered  with  snow.  The  main  stress 
was  laid  on  the  fact  that  his  failing  to 
observe  those  piles  was  not  culpable. 

•°  Tliat  stepping  between  cars  in  mo- 
tion to  uncouple  them  is  not  negligence, 
as  a  matter  of  law,  was  declared  in 
Eastman  v.  Lake  Shore  &  M.  S.  B.  Go. 
(1894)  101  Mich.  597,  60  N.  W.  309; 
Ashman  v.  Flint  &  P.  M.  R.  Co.  (1892) 
90  Mich.  567,  51  N.  W.  645;  Gardner 
V.  Michigan  C.  R.  Co.  (1886)  58  Mich. 
592,  26  N.  W.  301 ;  Rehh  v.  East  Tennes- 
see, V.  &  0.  R.  Co.  (1891)  87  Ga.  631, 
13  S.  E.  566. 

A  brakeman  is  not,  as  matter  of  law, 
ftuilty  of  contributory  negligence  in  go- 


ing in  front  of  a  moving  car  on  a  dark 
night  to  change  the  coupling  link,  pre- 
paratory to  making  a  coupling,  where 
this  was  a  part  of  his  duty  and  the 
proper  way  to  perform  it.  Knapp  v. 
Chicago  &  W.  M.  R.  Co.  (1897)  114 
Mich.  199,  72  N.  W.  200. 

In  one  case  it  has  been  ruled  that  a 
complaint  showing  that  the  cars  which 
the  plaintiff  was  trying  to  couple  when 
he  was  injured  were  in  motion,  does 
not  compel  the  legal  conclusion  that  he 
was  negligent.  Cleveland,  G.  G.  &  St. 
L.  R.  Go.  V.  Baker  (1899)  33  C.  C.  A. 
468,  63  U.  S.  App.  553,  91  Fed.  224. 

Where  a  brakeman,  while  endeavoring 
to  uncouple  moving  cars,  caught  his  foot 
between  a  rail  and  a  crossing  plank  and 
was  run  over,  a  demurrer  to  the  evidence 
should  not  be  sustained,  if,  according  to 
the  testimony,  there  is  no  unvarying 
practice  to  indicate  the  propriety  or  im- 
propriety of  what  he  was  doing.  St. 
Louis  &  8.  F.  R.  Co.  v.  Keller  (1900) 
10  Kan.  App.  480,  62  Pac.  905.  Com- 
pare Spaulding  v.  Chicago,  St.  P.  &  K. 
C.  R.  Co.  (1896)  98  Iowa,  205,  67  N. 
W.  227,  where  a  verdict  for  the  plain- 
tiff was  upheld  for  the  reason  that  the 
evidence  was  conflicting  as  to  whether 
the  act  was  negligent  or  not. 

A  court  ought  not  to  infer  negligence 
in  undertaking  to  couple  cars  in  motion, 
where  there  is  no  evidence  going  to 
show  that  the  speed  was  so  great  as  to 
have  deterred  an  ordinarily  couragous 
brakeman  from  making  the  coupling. 
Ohio  &  M.  R.  Co.  V.  Wangelin  (1892)  43 
111.  App.  324. 

It  is  error  to  hold,  as  a  matter  of  law, 
that  a  brakeman  who,  in  the  course  of 
his  employment,  goes  between  cars  mov- 
ing at  the  rate  of  4  or  5  miles  an  hour, 
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even  in  those  cases  in  which  the  servant  finds  considerable  diificulty 

in  extracting  a  coupling  pin  and  is  thus  subjected  to  danger,  for  an 

unusually  long  time,  and  under,  unusually  hazardous  conditions/'' 
The  doctrine  thus  applied  appears  to  be  the  only  fair  one,  in  view 
of  the  fact  that  this  method  of  coupling  cars,  if  not  adopted  from 

is  guilty  of  negligence.     O'Neill  v.  Chi-  of  negligence  in  attempting  to  uncouple 

cago,  R.  I.  d  P.  R.  Co.   (1901)   62  Neb.  ears  moving  at  the  rate  of  2  or  3  miles 

358,  86  N.  W.   1098.  an  hour,  in  violation  of  a  formal  rule 

A  brakeraan  is  not,  as  matter  of  law,  of   the    company,    which,    however,    has 

guilty  of  negligence  in  stepping  from  a  been  in  effect  abrogated  by  habitual  vio- 

platform  2  feet  from  the  railroad  track  iation  with  the  company's  acquiescence, 

and  walking  between  the  rails  in  frcK*  is  a  question  for  the  jury.     Wright  v. 

of    a    slowly   moving   car    which    he    is  Southern  P.   Co.    (1896)    14  Utah,   383, 

about   to   couple   to   another.      Bird   v.  46  Pac.  374. 

Long  Island  R.  Co.   (1896)   11  App.  Div.  In  Lake  Erie  &  W.  R.   Go.  v.   Craig 

134,  42  N.  Y.  Supp.  888.  (1896)    19  C.  C.  A.  631,  37  U.  S.  App. 

A  railroad  brakeman  is  not,  as  matter  654,  73  Fed.  642,  it  was  held  that  one 

of  law,  guilty  of  negligence  in  going  on  who  goes  between  cars  running  about  5 

the  track  in  front  of  cars  moving  about  miles   an  hour  to  uncouple  them   on   a 

3  miles  an  hour  for  the  purpose  of  put-  dark  night  when  the  ground  is  frozen, 

ting  a  link  in  the  drawhead  of    a    car.  with  snow  upon  it,  at  a  point  where  the 

Carrier  v.   Union  P.  R.   Co.    ( 1897 )    58  tracks    interlace    and    the    ties    project 

Kan.  816,  Appx.  50  Pac.  873  (for  the  re-  above  the  ground,  which  is  usually  moist 

suit  of  the  second  appeal  in  this  case,  and    likely    to    be    slippery, — especially 

see  note  20,  infra) .  when   he  has  just  given   his   signal   to 

A  special  finding  that  plaintiff  was  the  engineer  for  a  hard  kick  of  the  cars, 
lirilled  while  uncoupling  cars  which  were  — is  not,  as  matter  of  law,  free  from 
going  at  the  rate  of  4  miles  per  hour,  negligence ;  and  that  the  question 
he  all  the  time  knowing  that  the  train  whether  he  was  entitled  to  recover 
\vas  soon  to  stop,  when  he  could  have  should  have  been  submitted  to  the  jury, 
performed  the  task  safely,  which,  how-  Where  a  company  has  a  rule  permit- 
ever,  was  not  unusually  hazardous,  as  ting  employees  to  go  in  between  cars 
performed,  is  not  inconsistent  with  a  when  they  are  moving  at  a  safe  rate  of 
general  verdict  for  plaintiff.  Hammer  v.  speed,  which  is  shown  not  to  have  been 
Chicago,  R.  I.  &  P.  R.  Go.  (1883)  61  exceeded  at  the  time  of  the  accident, 
Iowa,  56,  15  N.  W.  597.  a  brakeman  injured  by  stepping  into  a 

A  special  finding  to  the  effect  that  a  ditch  cannot  be  held  negligent,  as  mat- 
brakeman,  while  walking  in  front  of  a  ter  of  law,  because  he  walked  between 
slowly  backing  train,  discovered  that  the  cars,  if  it  appears  that  he  had  no 
the  car  to  which  it  was  to  be  coupled  knowledge  of  the  ditch.  Hollenbech  v. 
was  moving  towards  him;  that,  upon  as-  Missouri  P.  R.  Co.  (1897)  141  Mo.  97, 
certaining  this  fact,  he  did  not  step  out  38  S.  W.  723,  Affirmed  in  Banc  in 
at  once  from  between  the  rails,  but  re-  (1897)  141  Mo.  113,  41  S.  W.  887.  The 
mained  in  front  of  the  train  until  it  cars  in  this  case  were  moving  at  a,  rate 
was  on  the  point  of  meeting  the  car;  of  3  or  4  miles  an  hour,  which,  aecord- 
and  that,  upon  his  then  attempting  to  ing  to  the  testimony  of  experienced  rail- 
get  out  of  the  way,  he  stepped  into  a  road  men,  was  a  reasonably  safe  rate 
ditch,  and,   stumbling,   threw   his  hand  of   speed. 

on  the  drawbar,  where  it  was  crushed  "  As,  where  a  switchman  went  between 
by  the  other  car, — does  not  necessarily  cars  to  uncouple  them  while  in  slow  mo- 
show  that  he  was  negligent,  where  there  tion,  and  used  a  stone  as  he  walked 
is  nothing  to  show  the  rates  at  which  along  to  loosen  the  pin.  Curtis  v.  Chi- 
the  train  and  the  car  were  moving,  and,  cago  d  N.  W.  B.  Co.  (1897)  95  Wis. 
so  far  as  appears,  he  did  not  know  of  460,  70  N.  W.  665.  Or  where  a  switch- 
the  additional  danger  created  by  the  man  attempted  to  make  the  coupling  as 
ditch.  Baird  v.  Chicago,  R.  I.  &  P.  R.  directed,  but,  owing  to  the  fact  that  he 
Co.  (1883)  61  Iowa,  359,  13  N.  W.  731,  could  not  pull  out  the  car  pin,  or  for 
16  N.  W.  207,  First  Appeal  (1880)  55  some  other  cause,  did  not  succeed,  and 
Iowa,  121,  7  N.  W.  460.  followed    the    cars    as   they    moved    on. 

Whether  or  not  a  switchman  is  guilty  trying  to  remove  the  pin,  until  his  foot 
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absolute  necessity/*  is  at  all  events  naturally  suggested  and  induced 
by  the  conditions  under  whioh  such  work  is  done.  It  is,  of  course, 
qualified  to  the  servant's  disadvantage,  vs^here  the  inference  is  un- 
avoidable, that  the  speed  at  which  the  cars  were  moving  was  so  great 
that  no  prudent  man  would  have  attempted  to  couple  or  uncouple 
them;^®  or  where  the  testimony  introduces  some  other  special  element 
which  points  to  the  same  conclusion ;  ^°  or  where  the  servant  failed 

caught  and  he  was  run  over.  Illinois  with  the  engine  would  descend  the  grade 
C.  B.  Go.  V.  Cozhy  (1898)  174  111.  109,  more  rapidly  than  the  one  detached  by 
50  N.  E.  1011,  Affirming  (1896)  69  111.  him.  Alabama  0.  8.  R.  Co.  v.  liichie 
App.  256.  Or  where  a  switchman  walked  (1890)  111  Ala.  297,  20  So.  49. 
between  slowly  moving  cars  while  at-  A  brakeman  in  charge  of  the  move- 
tempting  to  withdraw  a  coupling  pin,  ments  of  his  train,  who,  without  signal- 
and  caught  his  foot  in  a,  defective  frog  ing  to  slow  up  after  once  attempting  to 
of  a  switch.  International  &  G.  N.  R.  uncouple  cars  while  moving  at  about 
Go.  v.  Turner  (1897;  Tex.  Civ.  App.)  43  five  miles  an  hour,  makes  the  second  at- 
S.  W.  560.  Or  where  a  switchman  tempt  and  is  killed,  is  guilty  of  negli- 
walked  along  ahead  of  a  slowly  moving  gence  which  will  prevent  recovery  for 
car  to  adjust  the  coupling  pin,  for  the  his  death,  even  if  the  railroad  company 
purpose  of  making  a  coupling  with  a  was  negligent  in  leaving  a  guard  rail 
standing  car.  Rifley  v.  Minneapolis  &  unblocked.  Towner  v.  Missouri  P.  R. 
St.  L.  R.  Go.  (1898)  72  Minn.  469,  75  Go.  (1893)  52  Mo.  App.  648. 
N.  W.  704   (slipped  on  ridge  of  ice).  ^°  An  employee  who  knew  of  the  loca- 

'■"  In  one  case  it  was  said  that  the  tion  and  condition  of  an  unsafe  cattle 
act  of  coupling  cars  while  in  motion  is  guard  was,  as  a  matter  of  law,  guilty 
not  negligence,  as  it  can  scarcely  be  of  contributory  negligence  where,  while 
done  otheiTvise.  Plank  v.  Nevj  York  C.  attempting  to  pull  a  coupling  pin,  he 
d  E.  R.  R.  Go.  (1875)  60  N.  Y.  607.  walked  between  two  moving  cars,  and 
See,  however,  §  357,  note  2,  infra.  fell  into  the  cattle  guard  and  was  run 

"  Recovery  was  denied  on  this  ground  over.  Ford  v.  Ghicago,  R.  I.  &  P.  R.  Go. 
in  Marsh  v.  South  Carolina  R.  Co.  (1898)  106  Iowa,  85,  75  N.  W.  650,  Re- 
(1876)  56  Ga.  274;  Kroy  v.  Ghicago,  A'ersing  on  Rehearing  (1897)  71  N.  W. 
R.  J.  &  P.  R.  Go.  (1871)  32  Iowa,  357  332,  First  Appeal  (1894)  91  Iowa,  179, 
(brakeman  attempted  to  pull  out  a  coup-  24  L.  R.  A.  657,  59  N.  W.  5. 
ling  pin  while  standing  on  the  deadwood  A  switchman  is,  as  a.  matter  of  law, 
of  a  car  on  a  train  moving  about  14  guilty  of  contributory  negligence  pre- 
miles  an  hour).  eluding   recovery   for   injuries   resulting 

A  switchman  is,  as  a  matter  of  law,  from  one  of  his  feet  being  caught  be- 
guilty  of  contributory  negligence  pre-  tween  the  rails  at  a  switch  and  his  be- 
cluding  recovery  for  injuries  to  his  hand  ing  run  over  by  the  cars,  where,  with 
from  being  caught  between  the  dead-  knowledge  that  the  cars  were  approach- 
woods  of  two  cars,  in  attempting  to  ing  the  switch  and  that  there  was  no 
make  the  coupling  with  a  short  stick  one  present  to  signal-  the  engineer  to  stop 
without  observing  the  speed  of  the  mov-  in  ca.se  of  danger  to  him,  he  continued 
ing  car,  which  he  had  reason  to  believe  to  walk  between  two  cars  while  attempt- 
had  been  kicked  on  to  the  switch,  and  ing  to  draw  the  coupling  pin,  which  re- 
that  its  speed  therefore  could  not  be  sisted  his  efforts.  ( Speed  of  train  not  a 
regulated,  where  he  knew  that  it  was  factor  here.)  Crawford  v.  Houston  &  T. 
particularly  dangerous  to  make  a  coup-  G.  R.  Co.  (1895)  89  Tex.  89,  33  S.  W. 
ling  in  that  manner,  and  there  was  no   534. 

emergency  to  render  it  necessary.  A  brakeman  who  attempts  to  change 
Southern  R.  Go.  v.  Arnold  (1897)  114  the  link  on  an  engine  while  it  is  in  rao- 
Ala.  183,  21  So.  954.  tion  on  a  side  track  known  to  lu.,.   to 

A  brakeman  who  remains  between  the  be  unballasted  is  negligent.  Pennsyl- 
deadwoods  after  uncoupling  some  empty  vania.  Go.  v.  Hankey  (1879)  93  111.  580. 
cars  from  the  end  of  a  train  which  was  A  brakeman  who,  knowing  that  a 
moving  down  a  grade  in  front  of  an  switch  or  storage  track  is  not  ballasted, 
engine  is  negligent,  as  he  ought  to  com-  and  having  full  control  of  tlie  move- 
prehend  that  tbe  loaded  cars  remaining   ments  of  an  engine,  instead  of  stopping 
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to  use  an  apparatus  provided  by  the  company  for  the  special  purpose 
of  enabling  him  to  couple  or  uncouple  moving  cars  without  going 
between  them.^^ 

Whether  an  employee  who,  while  endeavoring  to  adjust  the  link 
of  a  moving  car,  runs  backwards  in  front  of  it,  should  ever  be  allowed 
to  recover,  is  very  questionable.  His  negligence  would,  at  all  events, 
seem  to  be  indisputable  when  the  car  was  moving  rapidly.^^ 

Some  courts  seem  to  favor  the  doctrine  that  it  is  for  the  jury  to 
say  whether  the  dangers  of  uncoupling  cars  while  they  are  in  motion 
are  greater  than  those  of  uncoupling  them  while  they  are  stationary, 
and  that  the  inference  of  negligence  is  peremptory  if  it  is  thus  found, 
as  a  matter  of  fact,  that  the  former  method  is  the  more  hazardous.^* 
But  if  this  is  really  the  effect  of  the  cases  cited,  they  are  inconsistent 
with  the  general  principle  which  declares  that  the  essence  of  the  cul- 
pability which  is  inferred  from  tlie  selection  of  the  more  unsafe  of 
two  courses  is  that  the  course  selected  was  positively  unsafe,  and  not 
merely  that  the  other  course  was  the  safer.     See  §  333,  supra. 


it  or  having  it  moved  so  slowly  that  no 
accident  could  befall  him,  jumps  trom 
the  brake  beam  at  the  rear  of  the  tender 
while  the  engine  is  backing,  to  make  a 
coupling,  and  attempts  to  remove  the 
link  from  the  dravi'head  while  walking 
slowly  backward,  and  is  injured  by  hav- 
ing his  foot  caught  between  the  ties, — 
is  guilty  of  contributory  negligence. 
Finnell  v.  Delaware,  L.  &  W.  U.  Go. 
(1892)  129  N.  Y.  669,  29  N.  E.  825.  A 
brakeman  who,  while  engaged  in  coup- 
ling freight  cars,  goes  on  a  track  covered 
with  snow,  a  few  feet  in  front  of  an 
approaching  train,  for  the  purpose  of 
inserting  a  link  in  the  drawhead  of  the 
nearest  moving  car  when  it  should  reach 
him,  is  negligent.  Carrier  v.  Union  P. 
R.  Co.  (1900)  61  Kan.  447,  59  Pac.  1075 
(for  the  ruling  on  the  first  appeal,  see 
note  16,  supra). 

See,  however.  Lake  Erie  &  W.  R.  Co. 
V.  Craig  (1896)  19  C.  C.  A.  631,  37  U. 
S.  App.  654,  73  Fed.  642,  note  16, 
supra. 

A  switchman  is,  as  matter  of  law, 
guilty  of  contributory  negligence  pre- 
cluding recovery  for  injuries  resulting 
from  one  of  his  feet  being  caught  be- 
tween the  rails  at  a  switch  and  his  be- 
ing run  over  by  the  cars,  where,  with 
knowledge  that  the  cars  were  approach- 
ing the  switch  and  that  there  was  no 
one  present  to  signal  the  engineer  to 
stop  in  case  of  danger  to  him,  he  con- 
tinued to  walk  between  two  cars  while 


attempting  to  draw  the  coupling  pin, 
which  resisted  his  efforts.  Crawford  v. 
Houston  &  T.  C.  R.  Co.  (1895)  89  Tex. 
89,  33  S.  W.  534,  Affirming  (1895;  Tex. 
Civ.  App.)   32  S.  W.  155. 

A  brakeman's  negligence  in  attempt- 
ing to  uncouple  cars  while  in  motion, 
knowing  the  absence  of  a  hand-hold  on 
the  car,  prevents  his  recovery  from  the 
company  for  an  injury  caused  by  a  de- 
fective roadbed  and  the  lack  of  such 
hand-hold.  Ohio  &  M.  R.  Go.  v.  Bass 
(1890)    36  111.  App.   126. 

^  AVhere  a  brakeman,  finding  that  the 
lever  provided  for  extracting  a  pin  from 
the  drawhead  without  going  between  the 
cars  was  defective,  stepped  between  the 
cars  while  they  were  in  motion,  instead 
of  using  the  lever  on  the  opposite  side, 
he  is  guilty  of  negligence  which  will 
prevent  his  recovering  for  injuries 
caused  by  his  stumbling  while  walking 
between  the  cars.  Morris  v.  Dulutli,  8. 
8.  &  A.  R.  Co.  (1901)  47  C.  C.  A.  6G1, 
108  Fed.  747.  Compare  §  353,  subd.  (3), 
infra. 

''-Houston  d  T.  G.  R.  Co.  v.  Smith 
(1896;  Tex.  Civ.  App.)  38  S.  W.  51, 
Writ  of  Error  Denied  in  (1896)  90  Tex. 
123,  38  S.  W.  985.  Compare  Finnell  v. 
Delaware,  L.  &  W.  R.  Co.  (1892)  129 
N.  Y.  669,  29  N.  E.  825,  note  20,  supra. 
'' Peoria,  D.  &  E.  R.  Go.  v.  Puckett 
(1891)  42  111.  App.  642,  Second  Appeal 
(1893)  52  111.  App.  2z3  (brakeman  fell 
into  cattle  guard)  ;  Henderson  v.  C'oojw 
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In  one  case  a  Federal  judge  seems  to  have  assumed  in  his  charge 
that,  whatever  may  be  the  circumstances  involved,  the  act  of  attempt- 
ing to  couple  or  uncouple  cars  in  motion  is  negligent,  as  matter  of 
law.^*  There  is  also  authority  for  the  view  that  this  act  may  be 
pronounced  culpable  by  a  court,  wherever  it  was  done  merely  for 
the  purpose  of  saving  a  little  time.^^ 

For  other  cases  as  to  injuries  received  in  coupling  cars,  see  §§  338, 
subd.  (3),  353,  357,  442,  infra. 

(10a)   Traveling  on  railway  cars  operated  in  a  dangerous  man- 


ner.- 


(11)  Taking  a  dangerous  position  on  a  hand  car.^'^ 

(12)  Kiding  on  a  push  car  down  a  steep  grade.^* 


(1888)    31   111.  App.  75    (similar   acci- 
dent ) . 

^^  iludson  V.  Charleston,  G.  £  C.  R. 
Co.  (1893)  55  Fed.  248. 

'"Peoria,  D.  &  E.  R.  Co.  v.  Ross 
(1894)  55  111.  App.  638  (movement  was 
only  at  the  rate  of  2  miles  an  hour) . 
But  there  the  specially  dangerous  situ- 
ation was  that  a  car  was  to  be  uncoupled 
from  the  drawbar  of  an  engine.  Unless 
this  circumstance  is  assumed  to  be  a 
controlling  and  differentiating  factor  the 
case  is  opposed  to  Hammer  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1883)  61  Iowa,  56, 
15  N.  W.  597.     See  note  16,  supra. 

Compare  the  ruling  that  an  employee 
who  goes  between  the  pilot  of  a  moving 
engine  and  a  car  to  which  it  is  attached 
for  the  purpose  of  uncoupling  them  is 
negligent,  if  it  is  apparent  that  he  can 
perform  the  work  without  putting  him- 
self in  that  position.  Mobile  &  0.  R. 
Co.  V.  George  (1891)  94  Ala.  199,  10 
So.  145,  Second  Appeal  (1895)  109  Ala. 
245,  19  So.  784. 

™A  brakeman  is  not  guilty  of  con- 
tributory negligence  so  as  to  prevent  a 
recovery  for  his  death  in  the  wreck  of 
a  train  while  he  was  on  one  of  several 
flat  cars  which  were  being  pushed  ahead 
of  the  engine  in  accordance  with  custom, 
if  when  he  entered  the  employment  he 
was  ignorant  of  such  custom,  but  in  the 
course  of  his  service  ascertained  that  the 
cars  had  to  be  so  pushed,  and  it  seemed 
reasonably  necessary  for  him  to  get  on 
them  to  discharge  his  duty;  and  the  dan- 
ger was  such  that  an  ordinarily  prudent 
person  situated  as  he  was  would  have 
deemed  it  prudent  to  do  so.  Fordyce  v. 
howman  (1893)  57  Ark.  IGO,  20  S.  W. 
1090.  An  employee  is  not,  as  matter  of 
law,  guilty  of  contributory  negligence  in 
riding  on   a  flat   car   which   was  being 


pushed  by  a  passenger  car  a  short  dis- 
tance, in  order  to  shunt  it  upon  a  switch, 
where  he  was  required  to  accompany  the 
car,  and  was  not  furnished  a  ticket  to 
ride  in  a  passenger  car  to  the  switch. 
Butler  v.  Vew  York  &  Q.  C.  R.  Co. 
(1899)  42  App.  Div.  280,  58  N.  Y.  Supp. 
1061.     See  also  §  349,  note  1,  infra. 

'"  It  is  negligence  for  a  servant  to 
stand  on  a  hand  car  with  his  heels  pro- 
jecting over  the  front  edge  of  the  car, 
and  with  his  face  towards  the  rear  of 
the  car.  Stewart  v.  Ohio  River  R.  Co. 
(1895)   40  W.  Va.  188,  20  S.  E.  922. 

A  railroad  employee  cannot  recover 
for  an  injury  caused  by  his  falling  from 
a  hand  car  suddenly  stopped  by  the  em- 
ployees in  charge  thereof,  where  he  was 
sitting  on  the  front  part  of  the  same 
in  a  careless  manner,  and  his  negligence 
in  so  doing  contributed  to  the  injury. 
Galveston,  H.  <&  8.  A.  R.  Co.  v.  Parrish 
(1897;  Tex.  Civ.  Apr).)   40  S.  W.  191. 

A  railway  company  is  not  liable  for 
personal  injuries  to  an  employee  who, 
while  working  the  front  lever  of  a  hand 
car  under  the  orders  of  the  section  boss, 
was  struck  by  the  lever  and  knocked  off 
while  stooping  to  move  some  loose  tools 
placed  on  the  floor  of  the  car  by  the  sec- 
tion boss,  although  he  has  worked  for 
the  company  but  a  few  days.  Jones  v. 
Louisville  d  If.  R.  Co.  (1894)  95  Ky. 
576,  26  S.  W.  590. 

™  A  servant  who  travels  down  a  steep 
grade  on  a  push  car  unprovided  with 
any  apparatus  by  which  its  speed  can  be 
controlled  by  persons  riding  upon  it 
cannot  recover.  Miller  v.  Union  P.  R. 
Co.  (1880)  2  McCrary,  87,  4  Fed.  768. 
A  section  hand  who  jumps  on  a  "push 
car"  without  brakes,  designed  only  to 
carry  material,  while  going  down  a  .steep 
grade  with  the  wind  unfavorable,  after 
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(13)  Remaining  on  a  derailed  engine  which  is  being  dragged  on 
to  the  track.^^ 

(14)  Mounting  or  remaining  on  a  car  the  speed  of  which  cannot 
be  controlled.*" 

(15)  Taking  a  position  dangerous  with  reference  to  a  coal  chute.^^ 
335.  —  cases  not  relating  to  work  on  railways. — The  doctrine  stated 

at  the  beginning  of  the  last  section  has  also  been  applied,  as  sho^vn  in 
the  following  paragraphs,  to  actions  for  injuries  received  under  cir- 
cumstances mentioned. 

(1)   Taking  a  dangerous  position  on  vehicles  drawn  by  horses.-' 


being  warned  that  it  is  dangerous,  is 
guilty  of  such  contributory  negligence  aa 
will  defeat  an  action  to  recover  for  his 
death  caused  by  jumping  from  the  car 
to  avoid  a  collision  with  freight  cars  on 
a  track  for  which  the  target  showed  the 
switch  was  set,  but  which  fact  he  did 
not  observe.  York  v.  Kansas  City,  C.  & 
8.  R.  Co.  (1893)  117  Mo.  405,  22  S.  W. 
1081. 

'"'  Where  an  engine  has  been  derailed 
and  the  servants  of  another  company  are 
endeavoring  to  pull  it  on  to  the  track 
by  means  of  a  rope  hauled  upon  by  an- 
other engine,  the  question  whether  the 
engineer  of  the  derailed  engine  was  guil- 
ty of  contributory  negligence  in  return- 
ing to  and  remaining  on  it  while  the 
power  was  being  applied  is  for  the  jury. 
Rohertson  v.  Boston  &  A.  R.  Go.  (1893) 
160  Mass.  191,  35  N.  F..  775  (rope  broke 
and  hook  flew  back  and  struck  engineer ) . 

"  When  the  defense  relied  on  in  an 
action  for  injuries  received  by  a  switch- 
man owing  to  a,  collision  between  a,  car 
which  he  had  mounted  and  tried  to  stop 
and  a  stationary  one  was  that  he  had 
mounted  the  car  when  it  was  moving  at 
a  dangerous  speed  (10  to  12  miles  an 
hour) ,  it  was  held  that  the  proper  charge 
to  give  was  that,  if  the  jury  believed 
that  the  car,  when  it  reached  the  plain- 
tiff, had  attained  such  a  dangerous  rate 
of  speed  that  a  prudent  man  in  his  po- 
sition would  cot  have  boarded  it,  they 
should  find  for  the  defendant.  Texas  & 
P.  R.  Co.  V.  Reed  (1895)  88  Tex.  439,  31 
S.  W.  1058. 

The  mere  fact  that  a  brakeman  or- 
dered to  run  a  car  loaded  with  stone 
down  a  descending  grade  did  not  aban- 
don his  post  and  jump  from  the  car  at 
the  first  instant  that  he  saw  the  brake 
was  not  acting  properly  does  not  show 
that  he  was  negligent.  Spaulding  v.  W. 
N.  Flynt  Granite  Go.  (1893)  159  Mass. 
587.  34  N.  E.  1134. 


"  An  employee  who  knows  the  danger 
of  coal  falling  down  a  coal  chute  can- 
not recover  for  an  injury  caused  by  a 
lump  of  coal  striking  him  while  sitting 
under  such  chute  several  minutes  before 
the  time  he  is  required  to  commence 
work  under  the  same  in  repairing  the 
track,  unless  the  employer  or  its  agents 
were  guilty  of  gross  negligence  in  caus- 
ing the  injury.  Louisville  &  N.  R.  Co. 
V.  Walker  (1897)  19  Ky.  L.  Rep.  369,  40 
S.  W.  461.  As  to  Kentucky  doctrine  re- 
ferred to  in  the  last  clause,  see  §  314, 
subd.  e,  supra. 

^  An  employee  cannot  recover  for  in- 
juries occasioned  by  the  failure  of  her 
employer  to  provide  sufficient  accommo- 
dations for  conveying  her  to  her  place  of 
work,  where  the  lack  of  such  accommo- 
dations is  obvious  and  she  rides  in  an 
unsafe  position.  McGuirk  v.  Shattuck 
(1S93)    160  Mass.  45,  35  N.  E.  110. 

Where  plaintifl',  after  a  year's  service 
in  driving  a  coal  truck,  which  was  bare- 
ly low  enough  to  pass  under  a  beam  in 
the  coal  bin  when  the  driver  was  on  the 
seat,  was  injured  by  attempting  to  re- 
main on  the  seat  while  driving  out  un- 
der it  with  a  new  truck,  which  was 
about  2  feet  higher  than  the  old  one, 
he  cannot  recover  for  the  injury,  since 
the  danger  was  an  obvious  one.  Miller 
V.  Grieme  (1900)  53  App.  Div.  276,  65 
N.  y.  Supp.  813. 

Whether  a  teamster  engaged  in  haul- 
ing baxk  over  his  employer's  private 
roadway  is  guilty  of  contributory  negli- 
gence for  injuries  sustained  from  a  de- 
fect in  such  roadway,  in  driving  down  a 
hill  while  sitting  on  a  load,  with  the 
soles  of  his  boots  even  with  the  front 
end  of  the  load,  and  with  nothing  for 
his  feet  to  brace  against,  is  a  question 
for  the  jury.  Nelson  v.  Shaw  (1899) 
102  Wis.  274,  78  N.  W.  417. 

An  employee  in  a  building  who,  al- 
though he  notices  that  a  teamster  driv- 
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(2)  Taking  a  position  in  whicli  there  is  danger  from  the  movement 
of  an  elevator  cage.^ 

(3)  Going  on  to  an  insecure  structure.*     Compare  cases  cited  in 
§  341,  infra. 

ing  up  in  front  of  it  with  a  load  of  son  who  has  hired  his  labor,  and  who 
bricks  throws  his  reins  loosely  over  the  was  injured  while  on  the  inside  of  the 
seat,  and  does  not  hitch  the  horses,  which  shaft,  it  is  proper  to  instruct  that  plain- 
are  spirited  and  restless,  or  put  any-  tiff  was  not  negligent  in  going  under- 
thing  under  the  wheel,  goes  with  the  neath  the  elevator,  if  necessary  in  oper- 
teamster  on  a  plank  leading  from  the  ating  it,  and  he  was  assigned  to  that 
wagon  to  the  building  to  pass  bricks  duty  and  was  compelled  to  obey  the  as- 
from  the  teamster  to  other  employees  in  signment,  there  being  also  a  further  in- 
the  building,  and  is  injured  by  the  horses  struction  that  he  was  negligent  if  the 
suddenly  starting  and  throwing  down  elevator  might  have  been  operated  from 
the  plank,  is  guilty  of  negligence.  God-  the  outside  without  going  under  it.  Bal- 
dard  v.  Mcintosh  (1894)  161  Mass.  253,  timore  Boot  &  Snoe  Mfg.  Go.  v.  Jamar 
37  N.  E.  169.  Judge  Knowlton  dis-  (1901)  93  Md.  404,  49  Atl.  847.  See 
sented  in  a,  well-reasoned  opinion,  on  the  also  note  5,  infra,  and  §  336,  note  2, 
ground  that  it  was  for  the  jury  to  say  infra. 

whether  the  plaintiff  appreciated  the  °  There  can  be  no  recovery  for  inju- 
real  character  of  the  team,  in  view  of  the  ries  received  by  a  laborer  while  he  was 
fact  that  he  had  been  doing  the  same  working  voluntarily  on  a  temporary 
work  daily  for  about  two  months  with-  trestle,  known  to  him  to  be  in  a  danger- 
out  accident,  and  might  have  been  justi-  ous  condition,  when  the  remedies  to  pre- 
fied  in  inferring  that  the  horses  were  not  vent  injury  were  entirely  in  the  hands 
in  any  material  respect  leas  trustworthy  of  him  and  his  fellow  workmen,  and  had 
than  those  ordinarily  used  for  the  same  constantly  been  applied  by  them  in  pur- 
kind  of  work.  suance  of  general  orders  from  their  fore- 
'  An  employee  who  has  been  for  some  man.  Garroll  v.  Pennsylvania  Goal  Go. 
time  engaged  in  the  use  of  an  elevator  (1888)   1  Monaghan,  234,  15  Atl.  688.  A 


which  runs  only  from  the  first  to  the  sec- 
ond floor  is  guilty  of  contributory  neg- 


conduetor   who,   without  compulsion   or 
necessity,    attempts    to    take    his   train 


ligence  where,  on  pushing  up  the  rod  by  across  a  bridge  after  an  extraordinary 
which  the  car  was  lowered,  and  repeat-  flood,  which,  to  his  knowledge,  was  like- 
ing  this  act,  without  starting  the  car,  ly  to  render  it  insecure,  is  negligent, 
he  put  his  head  into  the  well  to  see  what  Columbus  &  "W.  R.  Go.  v.  Bridges  (1888) 
was  the  matter,  knowing  the  bottom  of  86  Ala.  448,  5  So.  864. 
the  car  was  only  6  feet  above,  and  was  Where  the  insufficiency  of  a  scaffold 
struck  by  the  car  and  injured,  when  he  to  support  the  workmen  and  the  material 
could  have  examined  into  the  matter  placed  on  it  is  obvious,  an  employee  who 
safely  by  simply  going  upstairs.  Mur-  is  injured  by  its  fall  cannot  recover. 
phyY.  Webster  (1890)  151  Mass.  121,23  Daniel  v.  Forsyth  (1899)  106  6a.  568, 
N.  E.  842  (1892)  156  Mass.  48,  30  N.  E.  32  S.  E.  621.  An  employee  cannot  be 
gg  said,  as  a  matter  of  law,  to  have  done  an 

An   employee   in   a   mine   who   knows   unnecessarily    dangerous    act    in     con- 
that  a  coemployee  has  repeatedly  started    struetmg  ^  platform  from  which  to  oil 
the  cage  without  a  signal  is  guilty  of   a  journal  4i  feet  above  the  floor   and  m 
,      s  ,   ...  ,.°  ^   .,,•'  using  a  stepladder  to  get  on  the  plat- 

such  contributory  negligence  as  will  pre-  ^^^^  ^  ^^^  separation  of  the  parts  of 
vent  a  recovery  for  his  death  by  plac-  ^^j,;^j^  ^^  j^  j^'j^^^^^  ^here  there  is 
ing  himself  on  the  cage  in  a  position  evidence  that  the  floor  about  the  jour- 
whieh  would  be  rendered  dangerous  by  ^^j  ^^^  greasy  and  unsafe.  Standard 
the  starting  of  the  cage,  when  there  is  0,7  ^^  ^  Bowlcer  (1895)  141  Ind.  12, 
no  necessity  therefor.     Acme  Goal  Min.    49  N.  E.  128. 

Co.  V.  Mclver  (1894)  5  Colo.  App.  267,  a  miner  cannot  recover  for  injuries 
38  Pac.  596.  Compare  cases  cited  in  §  received  by  the  breaking  of  a  rotten 
334,  note  3,  supra,  §  336,  note  2,  infra;  plank  forming  part  of  a  walk  laid  across 
and   note   7,   of  the   present  section.  timbers   in  a  stope  of  the  mine,  where 

In  an  action  by  a  convict  who  was  ns-  he  knew  of  the  deciyed  conaition  of  the 
signed  by  the  warden  to  operate  an  elc-  planks,  and  there  was  no  sudden  emer- 
yator  in  a  building  belonging  to  the  per-  gency  requiring  him  to  expose  himself 
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(4)   Taking  a  position  rendered  dangerous  by  moving  machinery.'' 


to  the  danger  of  walking  over  them. 
Cook  V.  Bullion-Beck  &  C.  Min.  Co. 
(1895)    12  Utah,  81,  41  Pac.  557. 

A  servant  who,  when  pushing  a.  car 
across  a  trestle,  is  injured  by  a  fall 
which  is  due  to  his  walking  on  a  mani- 
festly unsound  guard  rail,  when  he 
might  have  walked  on  the  ties,  cannot 
recover  damages.  Southern  R.  Go.  v. 
Harlin  (1900)  110  Ga.  808,  36  S.  E. 
218. 

An  employee  who,  while  assisting  to 
replace  a  derailed  car  on  a  track  run- 
ning along  a  trestle,  stands  at  the  ends 
of  the  cross  planks,  which  he  knows  to 
be  constructed  of  poor  lumber,  instead 
of  remaining  between  the  rails  where 
there  is  a  double  layer  of  planks,  which 
furnishes  a  perfectly  safe  footing,  is 
guilty  of  negligence.  Davey  v.  Hall  & 
M.  Co.  (1899)  122  Mich.  206,  80  N.  W. 
1082. 

Where  a  servant,  at  work  on  a  flat 
roof  replacing  a  pane  of  glass  in  a  win- 
dow, in  removing  the  old  putty,  exerted 
sufficient  pressure  to  break  the  mullion, 
when  he  had  unnecessarily  put  himself 
in  a  position  which  prevented  him  from 
supporting  himself  on  the  roof,  his  con- 
sequent fall  through  the  window  was  the 
result  of  his  negligence.  Saunders  v. 
Eastern  Hydraulic  Pressed  Brick  Co. 
(1899)   63  N.  J.  L.  554,  44  Atl.  630. 

An  employee  engaged  in  putting  terra 
cotta  ornaments  vipon  a  building  is 
guilty  of  contributory  negligence  pre- 
venting a  recovery  for  an  injury  caused 
by  the  fall  of  such  terra  cotta  upon  his 
stepping  thereon,  when  it  was,  to  his 
knowledge,  in  an  unfinished  condition. 
Camplell  v.  Mullen  (1895)  60  111.  App. 
497. 

If  it  appears  that  a  servant,  injured 
by  the  collapse  of  a  defective  scaffolding, 
had  some  opportunity  to  inspect  it  be- 
fore going  on  it,  the  question  whether  or 
not  he  was  guilty  of  contributory  negli- 
gence in  going  on  it  is  for  the  jury. 
McLaughlin  v.  Eidlitz  (1900)  50  App. 
Div.  518,  64  N.  Y.  Supp.  193. 

*  An  employer  or  his  representative, 
when  he  orders  a  servant  of  average  in- 
telligence to  do  work  in  the  neighbor- 
hood of  machinery  in  motion,  has  a 
right  to  assume  that  the  latter  will  take 
the  precaution  of  selecting  the  position 
which,  while  permitting  him  to  do  the 
work,  offers  the  best  chances  of  safety. 
Russell  V.  Tillotson  (1885)  140  Mass. 
201,  4  N.  E.  231  (servant  injured  by  be- 
ing caught  in  a,  revolving  shaft,  wheve 


he  might  have  kept  the  box  between  him 
and  it) . 

"If  the  servant  puts  himself  in  the 
way  of  dangerous  machinery,  with 
knowledge  of  its  character,  or  places  him- 
self in  the  way  of  bodies  moving  in  their 
accustomed  orbit  with  irresistible  force, 
and  is  thereby  injured,  it  will  generally 
be  regarded  as  the  result  of  his  own 
carelessness."  McGovern  v.  Central 
Vermont  B.  Go.  (1890)  123  N.  Y.  280, 
25  N.  E.  373. 

An  employee  in  a  sawmill  is  negli- 
gent if  he  takes  a  position  in  the  vicin- 
ity of  a  rapidly  revolving  shaft  with  a 
projecting  set  screw,  where  he  had  been 
employed  for  a  long  time  about  the  mill, 
and,  in  performing  his  duties,  on  at  least 
one  occasion  should  have  discovered  the 
set  screw,  and  not  more  than  two  or 
three  days  before  the  accident  was  in- 
formed of  the  danger,  and  his  attention 
specifically  called  to  the  set  screw.  Mid- 
daugh  v.  Mitchell  (1899)  120  Mich.  581, 
79  N.  W.  806.  An  employee  whose  duty 
requires  him  to  oil  a  revolving  shaft  at 
a  point  within  3  or  4  inches  of  a  set 
screw  is  guilty  of  such  contributory  neg- 
ligence as  will  prevent  recovery  for  an 
injury  from  being  caught  by  the  set 
screw,  in  leaning  over  the  shaft  while 
it  is  in  motion,  without  a  light,  and 
while  wearing  loose  clothing.  Sakol  v. 
Rickel  (1897)  113  Mich.  476,  71  N.  W. 
833.  Where  an  employee  who  is  direct- 
ed to  oil  a  shafting  finds  some  castings 
piled  upon  the  floor  on  the  side  of  the 
shafting  where  the  oil  box  is,  and,  in- 
stead of  requesting  their  removal,  sets 
up  his  ladder  on  the  opposite  side,  where 
he  is  obliged  to  lean  over  the  shaft  to 
reach  the  oil  box,  he  cannot  recover  for 
injuries  caused  by  his  sleeve  catching 
in  a  set  screw.  Demers  v.  Marshall 
(1901)   178  Mass.  9,  59  N.  E.  454. 

Placing  a  ladder  where  an  effort  is 
required  to  reach  from  it  machinery  to 
be  oiled,  when  it  could  have  been  con- 
veniently placed,  constitutes  contribu- 
tory negligence  which  will  defeat  re- 
covery by  an  employee  falling  from  such 
ladder  against  a  set  screw  unnecessarily 
projecting  from  a  shaft.  Groff  v.  Du- 
luth  Imperial  Mill  Co.  (1894)  58  Mirni. 
333,  59  N.  W.  1049.  An  employee  in  a 
sawmill  acquainted  with  the  machinery 
and  its  location,  and  competent  to  know 
the  danger,  is  guilty  of  negligence  con- 
tributing to  his  injuries  occasioned  by 
a  set  screw  on  a  shaft  catching  in  his 
clothing  while  he  was  stepping  over  it, 
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(5)   Taking  a  dangerous  route  in  passing  from  one  point  to  an- 
other.^ 

which  was  not  necessary  to  accomplish  which  he  put  his  arm  through  the  open- 

his  purpose.     Lenns  v.  Simpson   (1892)  ing  under  the  sleeve.    Rysdorp  v.  George 

3  Wash.  641,  29  Pac.  207.     A  workman  Pankratz   Lumber    Co.   (1897)   95    Wis. 

in  a  room  wherethereisarevolvingshaft,  622,  70  N.  W.  677.     An  employee  in  a 

who  knows  that  the  shaft  Is  dangerous  to  sawmill,  of  ten  or  twelve  years'  experi- 

one  coming  in  too  close  proximity  there-  enee,  wno  voluntarily  puts  his  hand  into 

with,  and  who,  on  moving  a  box,  walks  a  hole  in  the  boxing  around  a  machine, 

backward  until  his  body  comes  in  con-  and  attempts  to  pick  up  the  end  of  a 

tact   with  the    shaft    and    catches    his  broken  chain  lying  within  2  or  3  inches 

clothing,  is  guilty  of  contributory  negli-  of  a  revolving  saw,  and  is  injured  there- 

gence.     Beck    v.    Firmenich    Mfg.     Co.  by,  Is  guilty  of  contributory  negligence. 

(1891)  82  Iowa,  286,  48  N.  W.  81.     One  Schultz  \.  C.  G.  Thompson  Lumber  Co. 

employed  to  do  whitewashing  in  a  fac-  (1895)   91  Wis.  626,  65  N.  W.  498. 

tory   in   which   there   are   shafting   and  A  girl  who  dresses  her  hair  near  mov- 

set   screws   suspended   near  the   ceiling,  ing  machinery  is,  as  matter  of  law,  neg- 

who  for  his  own  convenience  refuses  an  ligent.     Tooke   v.   Bergeron    ( 1897 )    27 

offer  of  the  employer's  foreman  to  stop  Can.  S.  C.  567. 

the  machinery,  and  stands  upon  a  plat-  An  employee  cannot  recover  for  inju- 

form,   instead   of  standing  on  the  floor  ries  received  in  passing  over  uncovered 

and  using  a  brush  with  a  long  handle,  cogs,  unless  there  was  a  reasonable  and 

is  guilty  of  such  contributory  negligence  practical  necessity  for  him  to  pass  over 

as  will  prevent  a  recovery  for  his  death  them.     British    Golumiia    Mills    Co.    v. 

by     being    caught     in    the    machinery.  Scott   (1895)   24  Can.  S.  C.  702. 

Glassheim     v.    New    York     Economical  See    also    cases    cited    under    note    5, 

Printing  Co.  (1895)   13  Misc.  174,  34  N.  infra. 

Y.  Supp.  69.  "  In  an  action  for  the  death  of  an  em- 
Evidence  that  a  mature  and  experi-  ployee  who  was  killed  by  an  iron  bar 
enced  employee  in  a  sawmill,  in  remov-  which  fell  upon  him  as  he  was  passing 
ing  the  sawdust  which  was  clogging  tlie  through  an  elevator  shaft  which  formed 
sawdust  carrier  below  a  saw  which  was  one  of  three  passageways  from  one  side 
running  at  a  high  speed,  and  which  ex-  of  a  cellar  to  the  other,  it  is  for  the  jury 
tended  in  an  unguarded  condition  sev-  to  say  whether  he  was  negligent  in  us- 
eral  inches  below  a  table  on  which  it  ing  the  shaft  as  a  passageway,  where 
was  placed,  and  the  dangerous  condition  the  evidence  is  that,  before  he  entered 
of  which  was  easily  discernible  on  slight  the  shaft,  he  looked  up  and  saw  that  the 
inspection,  placed  his  hand  so  that  it  cage  was  stationary,  and  that  the  bar 
came  in  contact  with  such  saw  and  was  which  fell  on  him  was  dropped  by  an 
so  injured,  conclusively  shows  contribu-  employee  of  a  company  which  was  sup- 
tory  negligence  on  his  part  and  bars  a  plying  machinery  to  his  own  master, 
recovery  for  the  injury.  Anderson  v.  C.  Hoes  v.  Edison  General  Electric  Co. 
N.  Nelson  Lumher  Co.  (1896)  67  Minn.  (1899)  161  N.  Y.  35,  55  N.  E.  28.5, 
79,  69  N.  W.  630.  A  servant  familiar  Reversing  (1897)  23  App.  Div.  433,  48 
with  the  operation  and  construction  of  N.  Y.  Supp.  323. 

the  planing  machine  at  which  he  works  An  employee  in  a  sawmill  is  not,  as 

cannot  recover  for  injuries  caused  by  un-  a  matter  of  law,  guilty  of  contributory 

necessarily   stooping   over   an   arm   and  negligence  precluding  recovery    for    the 

reaching  under  the  table  to  remove  shav-  loss  of  his  fingers  from  coming  in  con- 

ings.     George    v.    St.    Louis    Mfg.    Go.  tact  with  a  circular  saw,  in  attempting 

(1900)     159    Mo.    333,    59    S.    W.    1097.  to  pass  from  one  part  of  the  mill  to  an- 

Compare  §  339,  subd.  2,  infra.     An  em-  other  through   a  space  2   feet  wide  be- 

ployee  in  a  sawmill  who  puts  his  arm  tween  the  saw  and  another  object,  where 

through  an  opening  under  a  sleeve  cov-  that  was  the  only  accessible  way  of  pass- 

ering    the    upper    portion    of   a,    saw    is  ing   from   one   part   of  the  mill   to  the 

guilty   of   such   contributory  negligence  other.     Dolphin  v.  Plumley    (1896)    167 

as  will  prevent  a  recovery  for  an  injury  Mass.  167,  45  N.  E.  87. 

caused  by  the  falling  of  the  sleeve,  where  An  employee  who,  being  directed  to  go 

other  openings  had  been  provided  to  his  to   a  distant   part  of  a  mill,   selects  a 

knowledge     through    which     one's    arm  dangerous      route     which      takes      him 

might  be  safely  put  for  the  purpose  for  through    and    amongst    machinery    and 
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over  and  under  running  wheels  and  belts, 
when  there  were  other  routes  open  to 
him,  is  negligent.  Sauer  v.  Union  Oil 
Co.  (1891)  43  La.  Ann.  699,  9  So.  566. 

A  workman  who  chooses  to  take  a  cer- 
tain route  in  leaving  a  dock,  when  an- 
other one  which  was  safer  and  usually 
taken  by  the  employees  was  open  to  him, 
cannot  recovei  if  he  falls  into  an  unpro- 
tected opening.  Pritchard  v.  Lang 
(1889)  5  Times  L.  A.  639.  The  report 
does  not  show  that  any  evidence  was 
given  that  the  plaintiff  knew,  or  ought 
to  have  known,  of  the  alternative  route. 
But  presumably  this  was  proved  or  con- 
ceded. 

A  workman  cannot  recover,  where,  in 
going  to  his  work  through  a  factory,  he 
turned  aside  unnecessarily,  from  mere 
curiosity,  and,  vsith  an  abundance  of 
light  to  show  him  the  condition  of  the 
premises,  fell  into  an  open  hoistway.  the 
bars  of  which  were  temporarilj'  down 
for  the  purpose  of  making  repairs. 
Headford  v.  McClary  Mfg.  Co.  (1893) 
23  Ont.  Rep.  335  (1894)  21  Ont.  App. 
Rep.  164   (1894)  24  Can.  S.  C.  291. 

The  absence  of  contributory  negligence 
is  not  shown  where  a,  female  employee 
in  a  hotel,  after  being  directed  to  make 
inquiry  of  a  certain  person  as  to  the 
proper  way  to  reach  the  place  of  her  em- 
ployment, omitted  to  do  so,  and,  having 
entered  upon  the  roof  without  the 
knowledge  of  anyone,  fell  through  the 
skylight.  Kane  V.  Whitaker  (1898)  33 
App.  Div.  416,  54  N.  Y.  Supp.  85. 

Negligence  is  inferable  where  an  em- 
ployee in  a  mine  follows  a  hoisting 
bucket  up  an  incline,  and  is  injured  by 
the  breaking  of  the  rope.  Patnode  v. 
Barter  (1889)  20  Nev.  303,  21  Pac.  679. 

A  servant  who  unnecessarily  goes 
through  a,  narrow  opening  left  between 
a  live  dynamo  and  an  iron  clutch  extend- 
ing from  another  one  which  is  temporar- 
ily standing  near  it  is  guilty  of  negli- 
gence which  will  prevent  recovery  for 
his  death  resulting  from  the  simulta- 
neous contact  of  his  body  with  the  live 
dynamo  and  the  clutch.  Fritz  v.  Salt 
Lake  &  0.  Gas  &  B.  L.  Co.  (1899)  18 
Utah,  493,  56  Pac.  90. 

A  ship  is  not  liable  for  injuries  to  a 
seaman  who,  when  ordered  to  go  between 
decks,  does  not  avail  himself  oi  safe 
and  easy  means  provided  therefor,  but 
swings  himself  through  the  main  hatch, 
and  is  injured  by  the  half  cover  of  the 
hatch  of  the  between-decks,  which  rested 
against  the  stanchions,  turning  and 
catching  him  when  he  stepped  upon  it, 
ajthougli  such  cover  is  usually  fastened, 


and  was  left  unfastened  by  the  negli- 
gence of  some  of  the  ship's  company. 
The  Tammerlane  (1891)  47  Fed.  822. 

The  fact  that  a  mill-hand  reaches  a 
mill  a  few  minutes  early,  and  goes  from 
another  part  of  the  premises  to  his 
place  of  work  by  a  different  route  from 
that  which  he  ordinarily  takes,  in  the 
absence  of  any  rule  to  the  contrary,  does 
not  make  him  guilty  of  contributory 
negligence  when  injured  by  timbers  neg- 
ligently thrown  from  the  mill.  Sat/- 
icard  V.  Carlson  (1890)  1  Wash.  29,  23 
Pac.  830.  A  complaint  by  an  employee 
again.st  an  employer  for  personal  inju- 
ries sustained  by  falling  into  an  un- 
guarded well  of  which  he  was  not  aware, 
in  the  latter's  field,  while  proceeding  in 
the  darkness,  at  the  employer's  direc- 
tion, and  in  the  course  of  his  employ- 
ment, from  a  tent  in  the  field  to  a  near- 
by town,  is  not  insufficient  because  it 
does  not  expressly  aver  that  the  employ- 
er directed  him  to  take  the  route  he  did, 
where  it  avers  that  theie  was  no  road, 
path,  or  traveled  way  from  the  tent  to 
the  town,  and  that  he  took  the  direct 
route.  Indiana  Pipe  Line  &  Ref.  Co.  v. 
Keushaum  (1899)  21  Ind.  App.  361,  52 
N.  E.  471. 

A  servant  is,  of  course,  not  charge- 
able with  negligence  precluding  recov- 
ery for  injuries  due  to  the  unsafe  condi- 
tion of  the  premises,  in  departing  from 
the  shorter  route  to  a,  point  to  which 
he  was  obliged  to  go  in  the  discharge 
of  his  duties,  where  there  was  no  appar- 
ent risk  in  taking  the  route  which  he 
did.  Lauter  v.  Duckworth  (1897)  19 
Ind.  App.  535,  48  N.  E.  864. 

An  employee  in  a  mine  is  not,  as  mat- 
ter of  law,  guilty  of  negligence  in  as- 
cending the  mining  slope  in  the  course 
of  his  employment  while  tram  cars  were 
being  drawn  up  some  distance  ahead  of 
him,  where  all  ingress  and  egress  to 
and  from  the  mine  was  along  this  slope, 
and  there  were  noints  at  which  a  person 
could  leave  the  track  on  the  approach  of 
descending  cars, — especially  where  he 
was  killed  by  a  post  which  the  derailed 
cars  struck  and  knocked  against  him 
while  he  was  on  the  track.  Whatley  v. 
Zenida  Coal  Go.  (1899)  122  Ala.  118,  26 
So.  124. 

A  mining  company  is  not  liable  to  an 
employee  who,  on  his  first  day  in  the 
mine,  was  told  by  his  "boss"  to  heed  no 
one  but  him,  but  who,  on  the  second  day, 
not  finding  his  boss  at  the  surface,  de- 
scended into  the  mine,  undertook  to  find 
his  place  to  work  by  himself,  and,  on  be- 
ing informed  that  the  boss  was  on  the 
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(6)  Getting  onto  a  stationary  machine  which  may  be  put  in  motion 
at  any  moment.® 

(7)  Taking  a  position  in  which  there  is  a  risk  of  being  struck  by 
flvinff  bodies.^ 

(8)  Taking  a  position  in  which  there  is  a  risk  of  being  struck  by 
falling  bodies.* 


other  side  of  the  mine,  carelessly 
crossed  under  the  shaft  without  giving 
any  heed  to  the  danger  of  the  situation, 
although  there  was  a  passageway  around 
the  shaft  for  the  employees  to  use,  and 
was  injured  by  one  of  the  cages.  Rush 
V.  Coal  Bluff  Min.  Co.  (1892)  131  Ind. 
135,  30  N.  E.  904. 

See  also  §  333,  note  4,  supra;  the 
cased  cited  as  to  injuries  received  by 
employees  walking  upon  railway  tracks 
in  §  334,  note  1,  supra;  and  §  336,  note 
1,  infra. 

°An  employee  who  gets  uponamachine 
which  has  been  stopped  temporarily, 
and  which  is  operated  by  another  em- 
ployee who  cannot  see  him,  for  the  pur- 
pose of  opening  a  valve  over  the  ma- 
chine, without  being  ordered  to  do  so, 
and  without  being  under  any  general 
duty  to  do  so,  is  guilty  of  contributory 
negligence  precluding  recovery  for  inju- 
ries from  the  starting  of  the  machine, 
where  he  knows  that  in  the  absence  of 
a  sufficient  light,  which  is  the  negli- 
gence on  the  part  of  the  employer  com- 
plained of,  he  runs  great  risk  of  being 
injured  if  the  machine  is  started.  Col- 
orado Fuel  &  Iron  Co.  v.  Cummings 
(1896)  8  Colo.  App.  541,  46  Pac.  875. 
An  employee  who  places  one  of  his  feet 
in  the  cogwheels  of  a  shaft  for  two  or 
three  minxites  while  passing  under  a 
traveler  or  movable  derrick  is  guilty  of 
negligence  which  will  prevent  his  recov- 
ering for  injuries  on  its  starting  in  u 
gust  of  wind  on  account  of  failure  to 
block  the  wheels, — especially  where  it 
was  not  necessary  for  him  to  pass  that 
Avay  to  reach  the  place  he  had  started 
for.  Salem-Bedford  Stone  Co.  v.  O'Brien 
(1895)    12  Ind.  App.  217,  40  N.  E.  430. 

See  also  §  .336,  note  2,  infra;  and 
compare  cases  cited  in  §  334,  note  3, 
supra,  and  note  2  of  the  present  section. 

'  An  action  by  a  servant  temporarily 
in  charge  of  a  factory,  who  was  injured 
by  being  struck  by  a  block  thrown  from 
a  rip  saw  while  he  was  instructing  an 
employee  how  to  operate  the  same  on  a 
machine  equally  adjustable  for  a  rip  or 
cut  saw,  is  barred  by  his  contributory 
nclijcnce  in  standing  in  front  of  the 
Vol  1.  M.  &  S.— 55. 


saw,  a  place  of  obvious  danger,  and  in 
cutting  off  small  blocks  from  wooden 
strips  with  the  rip  saw  instead  of  a  cut 
saw.  Mckshurg  Mfg.  Go.  v.  Vaughn 
(1900;  Miss.)   27  So.  599. 

'  An  employee  whose  duty  it  is  to 
guide  by  a  tag  rope  stones  swung  into 
place  by  a  hand  derrick  cannot  recover 
for  an  injury  to  his  foot  by  the  breaking 
of  the  chain  by  which  a,  stone  is  suspend- 
ed, where  it  is  unnecessary  for  him  to 
have  his  foot  under  the  stone.  Kilroy 
V.  Foss  (1894)  161  Mass.  138,  36  N.  E. 
746,  Distinguishing  Eackett  v.  Middle- 
sex Mfg.  Co.  (1869)  101  Mass.  101,  and 
Spicer  v.  South  Boston  Iron  Go.  (1885) 
138  Mass.  426,  on  the  ground  ( 1 )  that, 
in  those  cases,  the  injury  was  caused  by 
the  fall  of  a  part  of  a  permanent  struc- 
ture, which  the  plaintiff  had  a  right  to 
believe  was  in  no  danger  of  falling,  while 
in  the  case  at  bar  the  appliances  were  in 
their  nature  temporary,  and  the  danger 
that  the  stone  might  fall  by  the  break- 
ing of  the  chain  was  known  and  under- 
stood; and  (2)  that,  in  the  earlier  cases, 
it  was  expected  that  the  persons  injured 
might,  in  the  usual  course  of  their  em- 
ployment, place  themselves  where  they 
would  be  hurt  if  the  structure  above 
them  gave  way,  while,  in  the  case  at  bar, 
the  plaintiff  need  not  have  placed  him- 
self under  the  stone,  and  was  furnished 
with  the  tag  rope  to  enable  him  so  to 
work  as  not  to  expose  himself  to  injury 
if  a  stone  should  fall. 

A  special  finding  that  a  servant  went, 
without  specific  direction,  to  a  machine 
on  which  he  was  adjusting  drills,  placed 
his  arm  beneath  a  heavy  chain  to  which 
the  drills  were  suspended,  knowing  that 
they  were  so  suspended,  and  held  it 
there  for  a  minute  before  the  drills 
dropped  upon  it;  that  he  s-elected  his 
oviTi  position  and  mode  of  work,  and 
placed  nothing  under  the  chain  to  keep 
it  from  falling;  that  it  was  daylight; 
and  that  there  was  another  safe  way  of 
doing  the  work, — Shows  that  plaintiff 
was  guilty  of  contributory  negligence. 
Consolidated  Stone  Co.  v.  Redmon 
(1899)  23  Ind.  App.  319,  55  N.  E.  454. 

A  laborer  engaged  in  taking  down  a 


866  MASTER  AND  SERVANT.  [chap.  xix. 

(9)  Taking  a  position  where  there  is  danger  from  the  action  of 
leverage.^ 

(10)  Taking  a  dangerous  position  on  a  ladder.-'" 

(11)  Taking  dangerous  positions  in  mines.^^ 

bank  is  negligent  if  he  continues  to  of  a  tunnel  is  shattered  and  dangerous, 
work  at  a  point  where  there  is  a  mani-  assists  in  removing  a  supporting  timber 
fest  risk  of  the  earth's  falling  upon  him  and  before  another  is  substituted  sits 
at  any  moment.  Simmons  v.  Chicago  &  down  to  rest  under  the  place  whence  the 
T.  R.  Go.   (1884)   no  111.  340.  timber   has  been   removed,  is  guilty  of 

In  Stubcr  v.  McEntee  (1892)  47  N.  Y.  contributory  negligence.  Bunt  v.  Sierra 
S.  R.  294,  19  N.  Y.  Supp.  900,  it  was  Buttes  Gold  Min.  Co.  (1885)  11  Sawy. 
held  that  a  servant  was  negligent  in  go-  178,  24  Fed.  847,  Affirmed  in  (1891)  138 
ing  into  an  unshored  trench,  there  being  U.  S.  483,  34  L.  ed.  1031,  11  Sup.  Ct. 
no  evidence  either  of  an  express  or  im-  Rep.  464.  A  miner  who  continues  to 
plied  direction  from  the  master  to  enter  work  at  a  place  where  he  could  not  help 
it  in  this  condition,  or  of  any  express  or  seeing  that  a  fall  of  the  roof  might  occur 
implied  representation  as  to  its  safety,  at  any  moment  is  negligent,  although 
The  judgment  was  reversed  in  (1894)  the  necessary  props  had  been  ordered 
142  N.  Y.  200,  36  N.  E.  878,  but  this  and  were  being  brought.  Knight  v. 
point  was  not  discussed.  See  also  notes  Cooper  (1892)  36  W.  Va.  232,  14  S.  E. 
11,  12,  infra,  and  §  336,  note  2,  infra;  999.  A  miner  who  goes  to  work  in  a 
and  compare  §  334,  subd.  (2),  supra.         drift  at  a,  place  where  he  has  observed 

°  An  employee  who  stands  upon  one  that  the  roof  is  in  a  dangerous  condition 
end  of  a  plank  so  balanced  that  a  tim-  cannot  recover  for  injuries  caused  by  a 
ber  falling  on  the  other  end  is  liable  to  fall  of  the  rook.  Evans  v.  Chessmond 
throw  him  into  the  air,  and  who  knows  (1890)  38  111.  App.  615.  An  experi- 
that  timbers  are  liable  to  fall  owing  to  enced  miner,  extracting  coal  under  a 
the  defective  condition  of  the  tongs  used  contract  by  which  he  is  to  do  his  own 
to  hold  the  timber,  is  guilty  of  such  neg-  timbering,  and  receive  pay  by  the  ton,  is 
ligence  as  will  prevent  a  recovery  for  guilty  of  such  contributory  negligence 
an  injury.  Stobia  v.  Fitzsimmons  d  as  will  prevent  a  recovery  for  an  injury, 
G.  Co.  (1895)  58  111.  App.  427.  An  em-  where  on  a  day  when  work  is  not  being 
ployee  who,  while  engaged  in  raising  the  carried  on  in  the  mine  he  voluntarily 
framework  of  a  building,  unnecessarily  and  without  any  sudden  emergency  sits 
stands  upon  one  of  the  iron  frames  ly-  down  under  a  hanging  wall  which  he 
ing  upon  the  ground,  and  thus  causes  it  knows  is  dangerous  and  liable  to  fall  at 
to  tilt  up  and  slip  down  upon  his  foot,  a,ny  time.  Fowler  v.  Pleasant  Valley 
is  negligent.  Romona  Oolitic  Stone  Go.  Goal  Go.  ( 1898 )  16  Utah,  348,  52  Pac. 
V.  Tate  (1894)  12  Ind.  App.  57,  37  N.  594.  A  miner  who,  in  passing  through 
E.  1065,  39  N.  E.  529.  an    entry   of   the   mine   to   the   surface, 

"  The  question  whether  it  was  negli-  stops  at  a  place  under  the  roof  which  a 
gence  for  an  able-bodied  workman,  in  his  recent  fall  has  demonstrated  to  be  dan- 
forty-fifth  year,  to  step  on  the  second  gerous,  is  guilty  of  contributory  negli- 
round  from  the  top  of  a  ladder  a  foot  gence  precluding  recovery  for  his  death 
shorter  than  a  new  brick  wall  against  caused  by  a  subsequent  fall, — especially 
which  it  rested,  and  on  or  over  which  where  he  might  have  gone  to  the  surface 
the  workman  had  to  step  over  the  upper  through  another  entry.  Colorado  Goal 
end  of  the  ladder,  is  for  the  jury.  Flan-  <f-  I.  Go.  v.  Garpita  ( 1895 )  6  Colo.  App. 
igan     v.      Guggenheim     Smelting     Go.   248,  40  Pac.  248. 

(1899)  63  N.  J.  L.  647,  44  Atl.  7t)2.  A  miner  who,  with  reason  to  suspect 
One  who  is  upset  and  fatally  injured  the  presence  of  dangerous  gases  at  a  point 
while  at  work  on  a  ladder  putting  up  at  which  he  is  working,  remains  for  a 
shades  in  the  course  of  his  employment,  considerable  time  engaged  in  conversa- 
by  a  baggage  truck  wheeled  against  the  tion  having  no  reference  to  the  prosecu- 
ladder  by  another  person,  is  not,  as  a  tion  of  the  work  of  the  mine,  is  guilty 
matter  of  law,  guilty  of  contributory  of  negligence  which  will  prevent  rccov- 
negligenco.  Krulder  v.  Woolverton  cry  for  his  death  caused  by  an  explosion 
(1895)  11  Misc.  537,  32  N.  Y.  Sunp.  of  such  gases.  Morgan  v.  Carbon  Hill 
742.  *        Coal  Co.    (1893)    6  Wash.  577,  34  Pac, 

"  A  miner  who,  knowing  that  th?  roof   1 52,  772, 
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(12)  Taking  a  dangerous  position  on  a  sbip.^^ 

(13)  Taking  a  dangerous  position  with  relation  to  electric  appli- 
ances.-'* 

(14)  Taking  a  position  -whicli  is  dangerous  witli  respect  to  inflam- 
mable gases.  ^* 

In  the  section  dealing  with  the  servant's  duty  to  keep  a  proper 
lookout  and  take  notice  of  his  surroundings  many  other  cases  illus- 
trating the  extent  of  the  servant's  right  to  recover  for  injuries  received 
while  in  a  dangerous  position  are  collected. 

The  extent  to  which  the  duty  to  avoid  a  dangerous  position,  aa 
qualified  by  the  servant's  right  to  rely  on  a  fellow  servant's  proper 
performance  of  his  duties,  is  discussed  in  §  355,  infra. 

Whether  an  employee,  who  was  en-  '■  A  lineman  who,  when  sent  to  ascer- 
gaged  in  blasting  rock  with  dynamite  in  tain  the  nature  and  extent  of  trouble 
the  employer's  mine,  and  was  killed  by  with  telephone  wires,  caused  by  a  charge 
the  explosion  of  a  dynamite  cartridge,  of  electricity  transmitted  from  the  wires 
was  guilty  of  negligence  in  prematurely  of  a  trolley-car  company,  ascends  a  pole 
entering  the  mine  twenty  minutes  after  belonging  to  the  latter  company,  and 
the  fuse  had  been  lighted,  where  car-  so  comes  into  contact  with  a  charged 
tridges  generally  exploded  two  or  three  wire,  is  negligent  if  he  could  have  done 
minutes  after  the  fuse  was  lighted,  was  the  same  work  and  avoided  that  contact 
properly  submitted  to  the  jury  as  a  by  ascending  a  pole  close  by,  which  be- 
question  of  fact.  Eureka  Co.  v.  Bass  longed  to  the  telephone  company.  JacJc- 
(1886)  81  Ala.  200,  8  So.  216.  son   &   S.    Street    B.    Go.   v.   Simmons 

The  conductor  of  a  train  of  cars  which  (1901)  107  Tenn.  392,  64  S.  W.  705. 
is  being  hauled  out  of  a.  mine  cannot  be  The  question  as  to  contributory  negli- 
held  negligent,  as  a  matter  of  law,  in  gence  of  an  employee  of  an  electric  rail- 
riding  on  the  front  car,  where  the  evi-  way  company  in  mounting  upon  a.  box 
dence  is  conflicting  as  to  what  is  the  on  the  repair  car  while  attempting  to 
proper  position  under  such  circumstan-  draw  a  trolley  wire  into  position  by 
ces.  Orabell  v.  Wapello  Goal  Go.  means  of  a  block  and  tackle,  precluding 
(1886)  68  Iowa,  751,  28  N.  W.  56.  recovery  for  injuries  caused  by  failing 

See  also  note  5,  supra.  when  tlie  wire  broke  and  struck  him,  is 

^^A  longshoreman  engaged  in  piling  for  the  jury,  notwithstanding  that  the 
cotton  bales  upon  a  dock  is  guilty  of  portion  of  the  work  at  which  he  was  en- 
contributory  negligence  which  will  pre-  gaged  at  the  time  of  the  accident  could 
vent  his  recovery  for  injuries  sustained  have  been  performed  more  safely  while 
by  the  fall  of  a  bale  through  the  slipping  standing  on  the  ground,  it  appearing 
of  the  hooks  used  in  hoisting  it,  where  that  the  elevated  position  was  necessary 
he  stands  under  the  bale  while  it  as-  to  enable  him  to  connect  the  trolley  wire 
cends,  when  he  is  not  ordered  so  to  do,  with  the  span  wire,  which  was  necessary 
and  the  bale  is  not  lifted  until  he  him-  to  the  completion  of  his  task.  Dixon  v. 
self  gives  the  order  therefor;  and  the  Bausman  (1897)  17  Wash.  304,  49  Pac. 
fact  that  he  is  crowded  by  the  trucks   540. 

brino-ing  cotton  will  not  excuse  such  neg-  "  A  servant  who,  when  near  an  orifice 
lio-ence,  where  the  truckmen  place  the  from  which  an  explosive  or  inflammable 
trucks  where  he  requires  them,  and  he  gas  is  escaping,  carries  an  unprotected 
can  give  directions  which  would  leave  light  in  his  hand,  is  negligent.  Bannon 
him  room  to  move  out  of  danger.  Reoka  v.  Lutz  (1893)  158  Pa.  166,  27  Atl.  890 
V.  Ocean  8.  !&.  Go.  (1893)  3  Misc.  526,  (the  evidence,  however,  was  held  not  to 
23  N.  Y.  Supp.  3.  show,  as  matter  of  law,  that  the  accident 

A  seaman  who  unnecessarily  stays  in  was   caused    by    his    negligence)  ;    Ben- 
a  position  where  he  is  liable  to  become  field  v.  Vacuum  Oil  Co.  (1894)  75  Hun, 
entangled  in  a  towing  hawser  is  negli-   209,  27  N.  Y.  Supp.  16. 
gent.     The  Samuel  S.  Thorpe  (1900)  99 
Eed.  108. 
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336.  Going  into  a  dangerous  position  without  notifying  persons  from 
whose  acts  danger  may  be  anticipated.—  The  fact  that  a  servant,  be- 
fore putting  himself  in  a  dangerous  position,  had  communicated  his 
intention  to  those  persons  whose  acts,  performed  in  the  ordinary 
course  of  their  duties,  would  be  likely  to  injure  him,  if  they  proceeded 
with  those  duties  on  the  assumption  that  he  did  not  occupy  that 
position,  is  sometimes  an  element  which  so  far  tends  to  negative  the 
inference  of  culpability  that  a  court  cannot  say,  as  matter  of  law, 
that  recovery  is  barred. •* 

On  the  other  hand,  his  failure  to  notify  those  persons  of  what  he 
was  going  to  do  is  an  element  which  will  often  preclude  him  from 
maintaining  an  action  under  circumstances  which  Avould  otherwise  be 
either  unquestionably  indicative  of  an  absence  of  culpability,  or  ren- 
der it  necessary  to  take  the  opinion  of  the  jury  upon  the  quality  of  hia 
conduct.^ 


^  Where  a  car  repairer  was  injured 
while  on  the  side  of  the  roof  of  a  car  at- 
tached to  a  train  standing  at  its  passen- 
ger station,  through  the  negligent  start- 
ing of  the  engine,  and  15  minutes  before 
starting  time  he  notified  the  fireman  in 
charge  of  the  locomotive  not  to  start, 
because  he  had  to  measure  a  ventilator 
on  the  car,  the  question  whether  he  was 
guilty  of  negligence  in  going  on  the  car 
while  standing  at  the  station,  instead  of 
waiting  until  it  had  been  placed  in  the 
yard,  where  such  repairs  were  generally 
made,  is  for  the  jury.  Sherman  v.  Dela- 
ware &  B.  Canal  Go.  (1899)  71  Vt.  325, 
45  Atl.  227. 

^  Thus,  a  railway  employee,  when 
about  to  put  himself  in  such  a  position 
with  respect  to  a  stationary  car  that,  if 
it  should  be  moved  unexpectedly,  he  will 
in  all  probability  be  injured,  is  bound  to 
notify  all  other  employees  whose  work 
may,  in  its  progress,  produce  a  move- 
ment of  the  ear,  or  to  put  out  a  flag  or 
other  signal  which  will  show  them  where 
he  is.  Whitmore  v.  Boston  &  SI.  F.  Go. 
(1890)  150  Mass.  477,  23  N.  E.  220  (car 
inspector)  ;  Alabama  G.  8.  R.  Go.  v. 
Roach  (1895)  110  Ala.  266,  20  So.  132; 
(1896)  116  Ala.  360,  23  So.  52  (car  in- 
spector went  under  car  standing  on  side 
track ) . 

The  same  result  follows  where  the  in- 
jury is  caused  by  the  moving  of  the  car 
upon  which  the  servant  is  working. 
Norfolk  &  W.  R.  Go.  v.  Graham  (1898) 
96  Va.  430,  31  S.  E.  604  (employee  went 
under  car  forming  part  of  a  train)  ; 
humpkin  v.  Southern  R.  Go.   (1896)    99 


aa.  Ill,  24  S.  E.  963  (night  watchman 
climbed  on  car).  The  fact  that  a  car 
repairer  who  had  put  out  no  signal  re- 
lied on  another  employee  who  was  stand- 
ing outside,  to  give  warning  and  prevent 
other  cars  from  striking  the  car  on 
which  he  was  working,  will  not  enable 
him  to  recover.  Southern  P.  Co.  v.  Pool 
(1896)  160  U.  S.  438,  40  L.  ed.  485,  16 
Sup.  Ct.  Rep.  338 ;  Eulien  v.  Chicago  & 
A'.  W.  R.  Go.  (1900)  107  Wis.  122,  82 
N.  W.  710  (engineer  went  under  en- 
gine) ;  Whitcomb  v.  McNulty  (1901)  45 
C.  C.  A.  90,  105  Fed.  863  (similar 
facts)  ;  Spencer  v.  Ohio  &  M.  R.  Co. 
(1892)  130  Ind.  181,  29  N.  E.  915  (em- 
ployee went  under  engine  without  noti- 
fying engineer). 

A  railroad  brakeman  is  guilty  of  neg- 
ligence preventing  recovery  for  his 
death,  where  he  goes  between  cars  in  the 
nighttime  without  any  warning  or  sig- 
nal to  the  engineer,  and  at  a  time  when 
the  latter  is  following  the  signals  of  an- 
other bralceman.  Atchison,  T.  &  8.  F 
R.  Co.  V.  Alsdorf  (1892)  47  111.  App' 
200  (1894)  56  111.  App.  578.  Or  where 
he  goes  between  cars  at  any  time  with- 
out giving  any  notice  to  those  in  charge 
of  the  engine  and  train,  after  he  knows 
that  two  unsuccessful  attempts  have 
been  made  to  couple  the  cars,  and  that 
the  attempt  to  couple  themJias  been  sus- 
pended. Nihill  V.  New  York,  N.  H  & 
H.  R.  Go.  (1896)  167  Mass.  52,  44  NE 
1075. 

The  same  rule  is  applicable  where  an 
employee  in  a  mine,  familiar  with  the 
movement  of  the  cars,  gives  no  warning 
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337.  Going  into  or  remaining  in  an  nnauthorized  position. —  In  a 
later  chapter  (xxxiii.)  "we  shall  have  occasion  to  consider  the  rnle 
that  a  servant  who  is  injured  while  in  a  place  where  his  duties  do  not 
require  him  to  be  cannot  recover  for  the  reason  that  the  obligations 
of  the  master  do  not  follow  him  into  such  a  place  or  inure  to  his 
benefit  while  he  is  in  it.  Under  the  circumstances  presented  in  some 
cases  of  this  type,  his  inability  to  recover  may  also  be  referred  to 
the  conception  that,  in  going  into  the  place  in  question,  he  was  guilty 
of  contributory  negligence.-'     An  additional  ground  for  declaring  his 


to  have  the  cars  stopped  while  he  is  at 
work  on  the  track,  and  is  struck  by  a 
car  while  assisting  the  mining  boss  to 
repair  a  stairway  beside  the  track  on 
which  the  lifting  cars  ran.  Jenkins  v. 
Mahopac  Iron-Ore  Go.  (1890)  52  N.  Y. 
S.  R.  866,  10  N.  Y.  Supp.  484. 

Similarly,  any  employee  who  is  about 
to  assume  such  a  position  with  respect 
to  stationary  machinery  that,  if  it  be- 
gins to  move,  he  will  be  injured,  is  neg- 
ligent if  he  fails  to  give  notice  of  what 
he  is  going  to  do  to  the  person  who  con- 
trols that  movement.  Cleary  v.  Dakota 
Packing  Go.  (1898)  71  Minn.  150,  73  N. 
VV.  717,  Rehearing  Denied  in  (1898)  71 
Minn.  155,  73  N.  W.  1099;  St.  Louis 
Press  Brick  Go.  v.  Kenyon  ( 1893 )  57 
111.  App.  640.  So,  a  servant  whose  du- 
ties do  not  require  him  to  go  into  an  ele- 
vator well,  and  who  has  observed  that 
the  cage  is  standing  at  a  floor  above, 
cannot  recover  damages  if,  mthout  giv- 
ing any  warning  of  his  intention,  he  en- 
ters the  well  for  the  purpose  of  picking 
up  an  article  which  he  happens  to  need, 
and  is  injured  by  the  descent  of  the 
cage.  O'Donnell  v.  International  Nav. 
Co.  (1900)  49  App.  Div.  408,  63  N.  Y. 
Supp.  290. 

Other  illustrations  of  the  general 
principle  are  furnished  by  the  decisions 
that  a  railway  employee  who,  when  or- 
dered to  hurry  from  the  rear  of  a  train, 
goes  close  to  a  box  car  from  which  he 
knows  that  ties  are  being  rapidly 
thrown,  without  giving  any  warning  of 
his  approach,  when  a  way  of  safety  is 
open  to  him,  cannot  recover  for  an  in- 
jury caused  thereby  (Thoman  v.  Ghica- 
go  &  N.  W.  R.  Go.  [1894]  92  Iowa,  196, 
60  N.  W.  612)  ;  and  that  an  employee 
who  knows  that  a,  manhole  leading  to  a 
sewer  is  used  to  clean  out  the  sewer 
when  it  becomes  clogged  during  the 
operations  of  the  employer,  and  also  for 
blowing  oflf  steam  from  boilers,  is  guilty 
of  contributory  negligence  if  he  goes  in- 
to it  to  clean  out  the   sewer  without 


notifying  the  person  in  charge  of  the 
boilers  (McLean  v.  Chemical  Paper  Go. 
[1895]  105  Mass.  5,  42  N.  E.  330). 

In  Texas  the  failure  to  notify  coem- 
ployees  under  such  circumstances  as 
those  presented  by  the  cases  cited  above 
is  not  negligence,  as  a  matter  of  law. 
De-walt  V.  Bouston,  E.  &  W.  T.  R.  Go. 
(1900)  22  Tex.  Civ.  App.  403,  55  S.  W. 
534  (employee  went  on  track)  ;  Oulf,  G. 
&  S.  F.  R.  Co.  V.  Harris  (1899;  Tex. 
Civ.  App.)   51  S.  W.  864  (car  repairer). 

Compare  also  cases  cited  in  §§  334, 
note  3,  335,  notes  2,  6,  supra. 

'  An  employee  who  rides  on  the  en- 
gine, when  he  is  not  engaged  in  operat- 
ing the  train,  but  merely  conveyed  on  it 
as  a  passenger,  is  guilty  of  contributory 
negligence  which  will  prevent  recovery 
for  his  death  by  the  collapse  of  a  bridge 
under  the  engine.  Doggett  v.  Illinois  G. 
R.  Go.  (1872)  34  Iowa,  284.  Negli- 
gence is  inferable  where  a  carpenter,  em- 
ployed to  do  work  on  the  upper  deck  of 
a  vessel  in  port,  hid  his  tools  below  at 
night,  and  on  going  to  get  them  fell  into 
a  bunker  hole.  Belford  v.  Canada  Ship- 
ping Go.  (1885)  35  Hun,  347.  A  serv- 
ant who  gets  into  a  car  for  the  purpose 
of  loosening  the  ore  when  it  has  become 
clogged  in  the  chute  discharging  it  is 
guilty  of  negligence  which  will  prevent 
recovery  for  an  injury  received  from  an 
overhead  trolley  wire,  where  the  evi- 
dence shows  that  he  had  never  been  au- 
thorized to  get  into  the  car  for  such  a 
purpose,  and  it  was  unnecessary  to  do 
so.  Leppala  v.  Cleveland  Iron-Min.  Co. 
(1900)    122  Mich.  633,  81  N.  W.  553. 

A  conductor  of  an  electric  car,  who  is 
also  a  competent  motorman,  cannot  be 
held  negligent  on  the  ground  that  he 
temporarily  took  the  place  of  the  regu- 
lar motorman  while  the  latter  was  eat- 
ing his  dinner.  Gamble  v.  Akron,  B.  & 
G.  R.  Go.  (1900)  6'3  Ohio  St.  352,  59  N. 
E.  99  (collision  with  another  car  as  a 
result  of  dispatcher's  fault). 

A  workman  employed  outside  a  mill, 
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action  not  to  be  maintainable  is  shown  where  it  appears  that,  while 
in  such  a  place,  he  conducted  himself  in  an  imprudent  manner.^ 
Evidence  to  this  effect  obviously  suggests  a  breach  of  the  duty 
discussed  in  §  331,  supra. 

The  boundary  line  between  cases  in  which  the  position  of  the 
servant  was  merely  one  which  he  was  not  authorized  to  occupy,  ajid 
cases  in  which  that  position  was  one  which  he  had  been  expressly 
forbidden  to  occupy,  is  not  easy  to  define.  But  the  distinction  is 
seldom,  if  ever,  of  any  practical  importance,  the  servant  having  no 
right  of  action  in  either  event  unless  some  qualifying  factor  is  intro- 
duced by  the  evidence.  The  cases  which  deal  with  the  effect  of  an 
express  prohibition  are  reviewed  in  §§  363,  364,  infra. 

338.  Doing  work  in  an  unnecessarily  dangerous  manner-,  cases  re- 
lating to  work  on  railways. — (Compare  §  348,  subd.  (3),  infra.) — 
The  doctrine  that  negligence  may  be  inferred,  as  a  matter  of  law, 
when  it  is  apparent  that  the  act  which  caused  the  injury  was  done 
in  an  unnecessarily  dangerous  manner,  has  been  applied  in  the 
predicaments  exemplified  in  the  following  paragraphs: 

(1)  Operating  cars  in  a  dangerous  manner. — ISTegligenc©  is  im- 
puted, as  a  matter  of  law,  to  an  employee  who  allows  a  car  under 
his  management  to  travel  at  a  rate  of  speed  which  is  dangerous  under 
the  circumstances.^ 

who,  after  passing  through  it  to  get  a  in  groping  about  in  the  dark  in  an  un- 

drink  of  water,  unnecessarily  goes  out  familiar  part  of  the  building,  and  cannot 

of  his  way  to  assist  a  millhand  and  falls  recover  for  an  injury  caused  by  falling 

through  a  hole  in  the  floor,  not  guarded  through  an  unguarded  opening  to  an  ele- 

as  required  by  statute,  cannot  recover,  vator  shaft,  where  her  employer  had.  no 

Finley  v.   Miscampbell    (1891)    20   Ont.  knowledge  that  she  would  go   into  the 

Eep.  29.  room  opening  into  such  elevator  shaft. 

In  a  Scotch  ease,  one  of  the  judges  de-  Jorgenson  v.  Johnson  Chair  Co.   (1S96) 

clined  to  adopt  in  its  entirety  the  doc-  67  111.  App.  80,  Affirmed  in   (1897)   169 

trine  of  certain  English  cases  cited,  that  111.   429,   48   N.   E.    822,    solely   on   the 

no  person  who  is  injured  in  life  or  limb,  ground  that  she  was  in  a  part  of  the 

when  in  a  place  where  he  ought  not  to  be,  bniMing  where  she  had  no  right  to  be. 

can  have  an  action  against  the  master.  See  note  1,  supra. 

although  the  latter  may  be  in  fault.  A  railroad  employee  who,  when  off 
But  it  was  held  that  a  workman  cannot  duty,  loiters  carelessly  about  the  rail- 
recover  where  he  perseveres  in  going  road  tracks,  and  voluntarily  puts  him- 
back  to  a  place,  after  he  has  become  self  in  a  place  and  posture  of  obvious 
aware  of  the  danger  to  which  he  will  be  danger,  and  neglects  to  use  his  senses  to 
exposed.  Gray  v.  Lawson  ( 1860 )  22  Sc.  avoid  injury,  is  guilty  of  contributory 
Sess.  Cas.  2d  Series,  710.  negligence.     Moore  v.  Norfolk  &  W.  R. 

^A  servant  who  gropes  along  a  dark  Co.  (1891)  87  Va.  489,  12  S.  E.  968. 
passageway   on   his    master's     premises       '  In  English  v.  Chicago,  M.  &  Ht.  P. 

where  he  has  no  business,  and  opens  a  R.  Go.   (1885)   24  Fed.  908,  Mr.  Justice 

door  and  falls  down  an  elevator  which  Brewer  puts  the  case  of  an  engineer  who 

has  a  bar  in  front  of  it,  has  no  cause  of  is  told  to  take  his  engine  and  rut:  it  to 

action   against  his  master.     Pfeiffer  v.  such  a  place  over  a  track  which  both 

Itingler  (1884)   12  Daly,  437.  parties  knew  to  be  dangerous,  the  time 

A  servant  employed  to  scrub  floors  in  at  which  he  is  to  reach  his  destination 

a  factory  does  not  exercise  ordinary  care  not  being  specified,  so  that  the  rate  of 
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(2)  Participating  in  the  making  of  a  flying  switch. — As  it  is  a 
universal  practice  to  make  flying  switches,  a  brakeman  is  not  gailty 
of  contributory  negligence,  as  a  matter  of  law,  in  participating  in 
this  operation,  although  such  method  is  not  the  safest  which  can  be 
used.^  (See  §  353,  infra.)  But  such  negligence  will  be  inferred 
where  the  making  of  a  flying  switch  is  carried  out  in  a  dangerous 
manner.* 

(3)  Adopting  a  dangerous  method  of  coupling  or  uncoupling  cars. 
—  (Compare  §  334,  subd.  (10),  sup-a.)  A  servant  coupling  cars 
may  be  found  negligent,  where  he  does  not  make  a  proper  use  of 
coupling  pins ;  *  or  where  he  does  not  regnilate  his  movements  with 
due  reference  to  the  fact  that  the  cars  have  double  buffers;^  or 
where  he  unites  dissimilar  couplings  in  an  unsafe  manner.® 

speed    was   reasonably   within   his   con-  (1878)    67  Mo.  239;    'Norfolk  d  W.  R. 

trol,   and  he,  instead  of  going  5  miles  Co.  v.  Emmert   (1887)   83  Va.  640,  3  S. 

an  hour,  which  would  be  safe,  goes  30  E.  145 ;  St.  Louis,  I.  M.  &  8.  B.  Co.  v. 

miles  an  hour,  which  is  unsafe.     If  he  Eiggins  (1884)  44  Ark.  293. 

is  injured  on  the  trip,  he  cannot  say,  A  switchman  who,   in  attempting  to 

"I  was  told  to  make  that  trip,  and  al-  couple  cars  the  drawheads  of  which  were 

though  I  went  at  that  rapid  speed  I  am  of  unequal  height,  tried  to  force  the  link 

not  guilty  of  contributory  negligence."  in   the   higher   drawhead    down   to   the 

See  also  §  331,  subd.   (1),  supra.  lower   one    as   the   cars   came   together, 

'  St.  Louis  &  S.  F.  B.  Co.  v.  French  after  an  unsuccessful  attempt  with  the 

(1896)  56  Kan.  584,  44  Pac.  12;  Florida  link  in  the  lower  drawhead,  was  guilty 

G.   &   P.   B.   Co.   V.   Mooney    (1898)    40  of  such  contributory  negligence  as  pre- 

Fla.  17,  24  So.  148.  eludes    recovery    for    injuries    sustained 

'As,    where    an    employee    intrusted  thereby,    where   it   was   the    custom    of 

with  the  pulling  out  of  a,  coupling  pin,  switchmen  in  making  a  coupling  of  this 

signaled  the  engineer  to  start  before  it  kind   to  use   a  straight  link   placed  in 

had  been   pulled,  the  result  being  that  the  higher  drawhead  and  prop  up  the 

the  car  was  derailed  and  the  employee  lower  one,  and  his  excuse  for  not  doing 

killed.     Browne  v.  Neic  York  &  N.  E.  so  was  want  of  time  to  prop  the  lower 

B.  Co.   (1893)    158  Mass.  247,  33  N.  E.  drawhead  after  the  rebound  of  the  car, 

650.     See  also  §  334,  subd.   (10),  supra,  and   before    it   was    "kicked"   a   second 

*A  brakeman -while   uncoupling   cars  time    against    the    other    ears,    and    no 

by  placing  his  entire  hand  on  the  head  of  emergency  required  him  to  risk  his  life 

the  bolt  before  the  slack  comes  is  not  or  limbs  in  making  the  coupling  at  that 

guilty  of  such  contributory  negligence  as  time.     Moore  v.  Kansas  City,  Ft.  8.  & 

will  prevent  recovery  for  an  injury  to  M.  B.  Co.  ( 1898 )   146  Mo.  572,  48  S.  W. 

his    hand,    although    some    experienced  487. 

brakemen  testify  that  the  prudent  way  A  brakeman  who,  when  he  was  coup- 
is  to  take  hold  of  the  pin  with  the  thumb  ling  a  Miller  to  a  Janney  coupler,  placed 
and  forefinger  just  as  the  slack  comes,  the  pin  in  the  former  and  the  link  in 
but  that  only  experts  can  employ  that  the  latter,  instead  of  adopting  the  re- 
raethod.  Campbell  v.  McCoy  (1893)  3  verse  arrangement,  which  was  the  only 
Tex.  Civ.  App.  298,  23  S.  W.  34.  safe  one,  and  then  remained  between  the 

According  to  several  decisions,  negli-  cars  to  shake  the  pin  in,  was  held  to 

gence    is   inferable,    as   matter   of   law,  be  negligent,  as  a  matter  of  law.     Nor- 

where    a    brakeman   who    is    reasonably  folk  &  %V.  B.  Co.  v.  McDonald    (1891) 

well    versed    in    his    duties    is    injured  88  Va.  352,  13  S.  E.  706. 

through  using  a  straight,  instead  of  a  "A    brakeman    who    undertakes     to 

crooked,    link    to    couple    cars    having  couple  cars  with  double  buffers  by  pro- 

drawheads  of  unequal  height.     Welch  v.  jecting  his  arm  straight  in  between  the 

New  York  G.  &  H.  B.  B.  Go.   (1892)   43  bulTers,  when  it  is  well  known  to  rail- 

N.  Y.   S.  E.  958,   17  N.  Y.   Supp.  342;  road  men  that  it  cannot  be  done  in  that 

Hulett  v.  St.  Louis,  K.  G.  &  N.  B.  Co.  manner  without  injury,  and  it  might  be 
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(4)  Passing  over  the  cars  of  a  moving  train  in  an  improper  man- 
ner.— "Walking  over  a  train  of  flat  cars  when  in  motion,  or  stepping 
from  one  to  the  other,  is  not  negligence  fKr  seJ  But  an  employee 
cannot  recover  for  injuries  caused  bj  doing  either  of  these  acts  in  a 
dangerous  manner.* 

(5)  Attempting  to  mount  moving  engines  or  cars. — (See  also  §§ 
439,  440,  subd.  d,  442,  postj  and  compare  §  339,  subd.  (9),  infra.) 
In  some  cases  the  mere  fact  that  a  servant  attempted  to  mo;int  a 
moving  train  without  any  necessity  seems  to  have  been  regarded  as 
sufficient  to  prevent  his  recovering  damages.^  But  the  preferable 
view  would  seem  to  be  that,  in  view  of  the  normal  requirements  of 
railway  work  and  the  imiversal  practice  of  railway  employees,  the 
inference  of  negligence  should  not  be  drawn,  as  matter  of  law,  unless 
there  is  proof  of  some  aggravating  circumstance  which  rendered  the 
action  of  the  servant  especially  imprudent.  (Compare  the  analogous 
situation  when  the  injury  was  received  in  coupling  or  uncoupling 
cars  in  motion.)  Thus,  it  is  reasonable  to  say  that  a  servant  ought 
not  to  be  allowed  to  recover  where  the  car  or  engine  was  moving  so 
rapidly  that  no  cautious  person  would  have  attempted  to  mount  it,-^" 
especially  where  the  conditions  under  which  the  attempt  was  made 
rendered  it  unusually  dangerous;'"   or  where  the  part  of  the  car 

safely  done  by  dropping  his  arm  below  8    So.    360.      Compare    §    334,    note    8, 

the  buffers,  is  negligent.     Illinois  C.  R.  supra. 

Co.  V.  Harris  (1894)  53  111.  App.  592.  "Burst  r.  Kansas   City,  P.   d   G.   R. 

"Negligence     is     inferable     where     a  Co.    (1901)    163  Mo.  300,  63  S.  W.  695 

brakeman  couples   a  common  drawhead  (brakeman  signaled  train  to  go  ahead 

to   a   Miller   drawhead,   instead   of   the  when  it  was  stopping  for  him ) . 

other  way.     Texas,   8.   V.  &  N.   W.  R.  '"  Recovery  was   denied   in   Doiaell  v. 

Co.  V.   Guy    (1893;   Tex.   Civ.  App.)    23  Ticksburg  i  M.  R.  Co.    (1884)    61  Miss. 

S.  W.  633.  519    (train  running  10  or  12  miles  an 

'Atchison,  T.  &  8.  F.  R.  Co.  v.  Mc-  hour)  ;   Louisville  &  N-.  R.  Co.  v.  Wal- 

Gandliss    (1885)    33   Kan.    366,   6   Pac.  lace   (1891)   90  Tenn.  53,  15  S.  W.  921 

587.  (similar  facts).     Where  a  servant  sues 

'  A  section  hand  engaged  in  unloading  his  master  for  injuries  alleged  to  be 
dirt  from  a  train  of  flat  cars,  injured  by  caused  by  the  defective  condition  of  the 
falling  between  two  cars  while  running  footboard  of  a  locomotive,  which  the 
to  the  rear  of  the  train,  where  he  had  servant  attempted  to  board  while  in  mo- 
been  ordered  by  the  conductor,  is  guilty  tion,  it  is  error  to  refuse  to  instruct 
of  negligence  and  cannot  recover  where  that  the  verdict  should  be  for  the  de- 
he  had  been  repeatedly  warned  by  the  fendant  if  the  injury  was  the  result  of 
section  boss  of  the  danger  of  running  on  negligence  of  the  plaintiff  in  attempting 
such  cars  while  they  were  in  motion,  to  board  the  engine  while  it  was  going 
Saner  v.  Lalce  Shore  &  M.  S.  R.  Co.  at  a  high  rate  of  speed.  Houston  d  T. 
(1895)  108  Mich.  31,  65  K.  W.  624.  C.  R.  Go.  v.  Milam  (1900;  Tex.  Civ. 
Negligence  is  inferable  where  a  brake-  App.)  58  S.  W.  735,  Reversed  on  re- 
man in  passing  from  one  gondola  car  to  hearing  (1901)  60  S.  W.  591,  but  this 
another  jumps  on  the  end  gate  of  the  point  was  not  affected, 
former,  and,  owing  to  its  not  being  "  A  brakeman  was  held  guilty  of  neg- 
fastened  and  giving  way  under  him,  is  ligence  where  he  undertook  to  board  an 
precipitated  on  to  the  track.  Louisville  engine  moving  from  4  to  6  miles  an 
i  N.  R.  Co.  V.  Orr  (1890)   91  Ala.  548,  hour,    the    step    of    which    was,   to    his 
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or  engine  by  which  he  attempted  to  mount  was  one  of  such  a  char- 
acter, or  in  such  a  condition,  as  to  make  the  act  unduly  hazardous  ;^2 
or  where  he  stood  in  the  middle  of  the  track  in  front  of  the  engine 

knowledge,  very  high,  at  a  time  when  his  ing  engine  by  the  step  at  its  side,  when 
right  hand  was  encumbered  with  two  there  was  no  duty  to  perform  on  the 
lamps,  and  his  duty  did  not  require  him  cab  and  he  might  have  got  in  the  en- 
to  get  on  to  the  engine.  "New  York,  gine  more  safely  by  using  the  footboard 
L.  E.  &  W.  R.  Co.  V.  Lyons  (1888)  119  at  the  rear  of  the  tender,  the  attempt 
Pa.  324,  13  Atl.  205.  A  brakeman  who  being  rendered  especially  hazardous  by 
attempts,  after  dark,  and  with  a  Ian-  reason  of  the  steps  being  obscured  by  es- 
tern  in  his  hand,  to  board  a  freight  train  caping  steam,  cannot  maintain  an  ae- 
running  8  miles  an  hour  by  catx^hing  tion.  Union  P.  R.  Go.  v.  Estes  (1887) 
the  ladder  on  the  side  of  the  ear,  is  neg-  37  Kan.  715,  16  Pac.  131. 
ligent.  Kilpatrick  v.  Grand  Trunk  R.  A  brakeman  is  chargeable  with  neg- 
Go.  (1900)  72  Vt.  263,  47  Atl.  827.  A  ligence  where  in  getting  upon  a  freight 
brakeman  who  unnecessarily  attempts  train  as  it  was  leaving  a  station  he  per- 
to  board  a  train  moving  5  miles  an  hour,  mitted  several  cars  fitted  with  side  lad- 
the  night  being  dark  and  the  ground  ders  to  pass,  and  climbed  over  or  under 
muddy,  is  negligent.  Ghambers  v.  West-  the  bumpers  of  a  car  and  attempted  to 
ern  North  Carolina  R.  Go.  (1884)  91  pull  himself  up  by  an  end  ladder,  which, 
N.  C.  471.  being  fastened  to  a  rotten  timber,  gave 

'^  It   has  been   held   negligence    for   a  way.      Wilson    v.    Michigan    C.    R.    Go. 
brakeman  to  attempt  to  get  on  the  pilot    (1892)    94  Mich.  20,  53  N.  W.  797.     A 
of  a  moving  engine.     Gornicall  v.  Ghar-   brakeman    who,    without    urgent    neces- 
loite,  G.  &  A.  R.  Co.    (1887)    97  N.  C.   sity,  climbs  a  ladder  upon  the  side   of 
11,  2  S.  E.  659;   Grant  v.  Union  P.  R.   a  car  having  a  grab-iron  dangerous  to 
Co.    (1891)    45  Fed.   673.     A  brakeman   his    own   knowledge,    and   whose    condi- 
who  knows  that  the  track  is  very  rough   tion  it  was  part  of  his   special   duties 
is  guilty  of  such  contributory  negligence   to   examine,  knowing  that  it  was   dan- 
as  will  prevent  a  recovery  for  an  injury  gerous  under  any  circumstances  to  climb 
by  attempting  to  get  on  the  pilot  of  the   such  ladder  while  the  train  was  moving, 
engine,  upon  which  there  are  no  hand-   is     guilty     of     contributory     negligence 
holds,  with  an  iron  pin  and  link  weigh-   which    will    prevent    recovery    for    his 
ing   15  pounds  in  his  hands,  while  the   death  by  falling  from  such  ladder.    Pat- 
engine  is  in  motion.     Wahash,  St.  L.  &   terson  v.  Foster  ( 1896 )  18  C.  C.  A.  467, 
P.  R.  Co.  V.  Eastner  (1898)  80  111.  App.   25  U.  S.  App.  642,  72  Fed.  121. 
572.     Compare  last  note.     An  employee       The     contributory     negligence     of     a 
who,   in   endeavoring   to  couple  an   en-   brakeman   and  switchman  in  mounting 
gine  to  a  car,  jumped  upon  a  rim   IJ   a  fiat  car  coming  toward  him,  by  grasp- 
inches  wide  extending  around  the  pilot  ing  a  brake  staff  which  was  loose  and 
of  the  engine,  while  the  engine  was  mov-   bent  when  he  did  not  know  of  its  de- 
ing  4  or  5  miles  an  hour,  and  without   fects,  is  a  question  for  the  jury.     Pros- 
having   anything   to   catch    hold   of,    is   ser  v.   Montana,   G.   R.   Co.    (1895)    17 
negligent.     May  field  v.  Savannah,  G.  &   Mont.  372,  30  L.  R.  A.  814,  43  Pac.  81. 
N.  A.  R.  Co.  (1891)  87  Ga.  374,  13  S.  E.       A  brakeman's  attempt  to   step   on   a 
459.      Where   a,   brakeman   attempts   to   jaw-strap  under  a  coal  ea'-   out  of  sight, 
mount  a  moving  flat  car  by  stepping  on   in  order  to  get  on  over  the  side,  just  as 
the   journal   box   and  taking  hold  of  a,  the   train   was    starting,   when    ordered 
standard    placed    on    the    car    to    keep   to  get   on    and   ride   to   uncouple   cars, 
freight  from  falling  off,  the  car  not  be-   whereby,  as  such  strap  was  missing,  his 
ing  proidded  with  means  for  mounting   foot  was  run  over  and  crushed,  is  not 
it,  and  the  caboose,  provided  with  steps   negligence,    as     a     matter    of   law,   but 
intended  for  use  in  mounting  the  train,   makes   a   question   for  the   jury,   where 
being  only  four  cars  back,  he  cannot  re-   there  is  evidence  of  a  custom  to  get  on 
cover    for    an     injury    caused    by    the   such  cars  in  that  manner,  although  the 
standard's  turning  round,  so  that  he  lost   primary  purpose  of  the  jaw  strap  was  to 
his  hold  of  it.     Quirouet  v.  Alabama  G.   strengthen  the  car.     Goates  v.  Boston  d 
8.  R.  Co.   (1900)    111  Ga.  315,  36  S.  E.   M.  R.  Co.   (1891)    153  Mass.  297,  10  L. 
599.  R.   A.   769,  26  N.  E.  864.     Compare   § 

An  engine  hostler  who  is  injured  in   342,  infra. 
attempting  to  get  on  the  cab  of  a  mov- 
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OT  car  wLich  lie  was  about  to  mount;  ^^  or  where  he  attempted  to 
mount  the  car  or  engine  at  a  point  on  the  track  at  which  the  act  was 
attended  by  some  unusual  liazard;^*  or,  possibly,  in  some  cases, 
where  he  was  aware  of  the  incompetency  of  the  coservant  who  was 
controlling  the  movements  of  the  car  or  engine.-'^ 

If  any  special  emergency  exists — as,  where  a  railway  policeman 
is  trying  to  arrest  a  trespasser — the  question  of  contributory  negli- 
gence will,  as  a  general  rule,  be  for  the  jury  to  determine.^ ^ 

(6)  Attempting  to  dismovmt  from  railway  cars  while  in  motion. — 
(For  other  cases  bearing  upon  this  subject,  see  §§  439,  440,  subd.  d, 
442,  post.)  So  far  as  tlie  writer's  researches  extend,  no  court  has 
adopted  the  doctrine  that  a  servant  who  alights  from  a  moving  car 
or  engine  without  necessity  is  negligent,  as  a  matter  of  law.^^ 

Still  less  is  negligence  a  peremptory  conclusion  of  law  where  the 
evidence  is  substantially  to  the  effect  that  the  servant,  either  under 
the  direct  orders  of  a  superior,^  ^  or  by  the  implied  invitation  of  the 
company's  agents,^  ^  alighted  from  a  car  or  engine  moving  at  a  mod- 
erate rate  of  speed. 


"  Ferguson  v.  Chicago,  M.  &  St.  P.  B. 
Co.  (1897)  100  Iowa,  733,  69  N.  W. 
1026  (engine)  ;  Cunningham  v.  Chicago, 
M.  &  St.  P.  B.  Go.  (1883)  17  Fed.  882 
(engine)  ;  Greaser  v.  Chicago,  R.  [.  & 
P.  R.  Go.  (1901)  93  III.  App.  476 
(brakeman  stepped  on  brake  beam). 

"  A  brakeman  who  becomes  entangled 
with  the  handle  of  a  switch  while  at- 
tempting to  get  upon  a  car,  by  which  he 
is  thrown  under  the  train  and  injured, 
cannot  recover  where  such  switch  was 
properly  constructed  for  its  purpose, 
and  he  had  a  safer  way  of  getting  on  the 
train  than  at  the  switch.  Richmond  £ 
D.  R.  Go.  V.  Bivins  (1893)  103  Ala.  142, 
15  So.  515. 

If  the  evidence  is  conflicting  as  to  the 
question  whether  the  place  chosen  was  a 
proper  one,  the  servant's  contributory 
negligence  is  for  the  jury.  Donahue  v. 
Boston  &  M.  R.  Go.  (1901)  178  Mass. 
251,  59  N.  E.  663.  See  also  note  13, 
supra. 

^'^  It  has  been  held,  however,  that  mere 
knowledge  of  an  engineer's  incompetency 
does  not,  as  matter  of  law,  charge  him 
with  contributory  negligence  in  making 
an  attempt  to  board  the  engine  while  in 
motion,  where  he  would  not  be  so 
chargeable  •  in  the  absence  of  such 
knowledge.  Francis  v.  Kansas  City,  St. 
J.  &  G.  B.  R.  Co.  (1894)  129  Mo.  658, 
28  S.  W.  842,  Affirmed  in  127  Mo.  676, 
30  S.  W.  129. 


^'Chicago,  R.  I.  &  P.  R.  Co.  v.  Kin- 
nare  (1900)  91  111.  App.  508,  Affirmed 
in  (1901)  190  111.  1,  60  N.  E.  57.  See 
§  358,  infra. 

"In  Texas  &  P.  R.  Co.  v.  Patton 
(1894)  9  C.  C.  A.  487,  23  U.  S.  App. 
319,  61  Fed.  259,  where  a  fireman  was 
injured  by  the  turning  of  a  loose  step, 
while  he  was  alighting  from  an  engine 
moving  at  the  rate  of  3  or  4  miles  an 
hour,  one  of  the  errors  assigned  by  the 
defendant  was  that  the  plaintiff  was 
negligent  in  going  upon  and  dismounting 
from  the  engine  until  after  the  propei- 
servants  of  the  defendant  had  had  an 
opportunity  to  inspect  and  repair  it 
after  its  arrival  in  the  yard.  The  ma- 
jority of  the  court  did  not  discuss  the 
question  of  contributory  negligence,  and 
reversed  the  judgment  of  the  lower  court 
on  the  ground  that  the  record  failed  to 
show  any  negligence  on  the  part  of  the 
defendant.  Toulmin,  J.,  who  dissented, 
expressed  the  opinion  that  the  facts  did 
not  show  that  contributory  negligence 
was  an  inference  of  law  under  the  cir- 
cumstances. 

'"  See  §  439,  note  4,  post. 

'°  In  Louisville  &  N.  R.  Co.  v.  Stacker 
(1888)  86  Tenn.  343,  6  S.  W.  737,  con- 
tributory negligence  was  denied  to  be  a 
bar  to  the  action  of  an  elderly  employee, 
fifty-seven  years  old,  who,  after  receiv- 
ing his  wages  on  a  pay  car,  undertook  to 
dismount   after   it   had   begun   to   move 
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Whether  a  servant  is  ever  justified,  however  slowly  a  car  may  be 
raoving,  in  getting  off  in  front  of  it  and  between  the  rails,  is  a  matter 
of  doubt  under  the  cases  as  they  stand.^° 

But  it  seems  safe  to  say  that  the  limit  of  allowable  speed  under 
such  circumstances  must  be  lower  than  where  the  servant  alights 
outside  the  rails,  and  at  such  a  distance  that  the  cars  will  clear  him 
unless  some  unforeseen  accident  occurs. 

As  to  the  duty  to  look  out  for  obstructions,  when  dismounting,  see 
§  332a,  note  3,  supra. 

(7)  Running  alongside  moving  cars.^^ 

(8)  Blocking  cars  which  are  running  down  a  grade.^^ 

(9)  Method  of  doing  repair  work  on  railway  cars.^^ 

(10)  Operating  hand  cars  in  a  dangerous  manner.^* 


slowly,  and  was  injured.  He  was  re- 
garded as  having  left  the  train  under 
the  implied  order  of  the  company. 

In  another  case,  where  an  employee 
jumped  from  a.  pay  car  while  it  was 
moving  at  the  rate  of  4  or  5  miles  an 
houi',  it  was  held  proper  to  refuse  an  in- 
struction that,  under  such  circumstances 
he  was  negligent.  New  York,  P.  &  N. 
R.  Go.  V.  Coulbourn  (1888)  69  Md.  360, 
1  L.  R.  A.  541,  16  Atl.  208. 

™  In  one  case  negligence  was  held  to 
be  imputable  to  a  brakeman  who,  in  get- 
ting off  of  an  engine  which  was  moving 
at  least  6  miles  an  hour,  alighted  on  the 
track  between  the  rails,  instead  of  jump- 
ing to  one  side  of  them.  Dandie  v. 
Southern  P.  R.  Go.  (1890)  42  La.  Ann. 
686,  7  So.  792.  In  another,  recovery 
was  denied  where  an  engine  was  moving 
more  than  4  miles  an  hour.  Gibbons  v. 
Ghicago,  B.  &  Q.  R.  Go.  (1885)  66  Iowa, 
231,  2'3  N.  W.  644. 

"  Where  it  does  not  appear  that  a 
brakeman,  injured  by  tripping  over 
wires  stretched  close  to  the  ground  nea,r 
the  track,  while  running  alongside  a 
moving  locomotive,  was  violating  any  of 
the  company's  rules,  it  cannot  be  de- 
clared, as  a  matter  of  law,  that  he 
was  guilty  of  contributory  negligence, 
or  that  he  assumed  the  particular  risk 
by  reason  of  violating  such  rules.  Flut- 
ter V.  New  York,  C.  &  St.  L.  R.  Go. 
(1901)   27  Ind.  App.  511,  59  N.  E.  337. 

'-  A  brakeman  injured  while  attempt- 
ing to  block  a  car  on  a  down  grade  can- 
not be  said,  as  a  matter  of  law,  to  be 
guilty  of  contributory  negligence  in 
choosing  a  long  instead  of  a  short  block, 
or  in  not  letting  loose  of  it  sooner.  Ma- 
hood  V.  Pleasant  Valley  Goal  Co.  (1892) 
8  Utah,  85,  30  Pac.  149. 


''  A  truck  repairer  who  fails  to  place 
trestles  providea  for  that  purpose  under 
the  ear,  but  relies  upon  the  air  jack 
alone,  cannot  recover  for  injuries  sus- 
tained when  the  air-jack  breaks  and  lets 
the  car  down  upon  him.  Wabash  R.  Go. 
V.  Probst    (1900)    92  111.  App.  485. 

'*  It  is  negligence  to  run  a  hand  car 
over  a  railroad  at  a  time  when  a  train, 
if  it  is  punctual,  will  be  met.  Burling 
V.  Illinois  G.  R.  Go.   (1877)   85  111.  18. 

In  a  case  where  a  freight  train  was 
about  half  a  mile  distant  from  a  station 
where  it  was  likely  to  stop,  it  was  held 
that  a  section  man  was  not  negligent,  as 
a  matter  of  law,  in  getting  on  a  hand 
car  with  his  foreman  to  run  to  a  cross- 
ing on  the  opposite  side  of  the  station 
and  about  half  a  mile  distant,  where  it 
was  proposed  to  take  off  the  car,  and 
that,  as  he  was  justified  in  deferring 
somewhat  to  the  judgment  of  the  fore- 
man, he  was  not  necessarily  negligent  in 
acquiescing  in  the  running  of  the  train 
to  a  crossing  further  on,  which  the  fore- 
man thought  it  possible  to  reach  before 
the  car  was  overtaken  by  the  train.  As 
regards  the  latter  of  these  acts,  the 
court  considered  that  the  section  man 
was  not  negligent  himself,  even  though 
the  foreman  may  have  been  at  fault. 
Slette  V.  Great  Northern  R.  Go.  (1893) 
53  Minn.  341,  55  N.  W.  137. 

Whether  or  not  it  was  negligence  as  to 
a  trackwalker  who  was  obliged  to  traverse 
the  track  during  the  nighttime  on  a  rail- 
road velocipede,  to  run  a  freight  train 
one-half  hour  ahead  of  the  schedule 
time,  is  a  question  for  the  jury.  Balti- 
more &  0.  8.  W.  R.  Go.,v.  Alsop  (1898) 
176  III.  471,  52  N.  E.  253,  732,  Affirming 
(1897)  71  111.  App.  54. 
See  also  §  331,  subd.  (b),  supra. 
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339.  Doing  work  in  an  unnecessarily  dangerous  manner;  cases  not 
relating  to  work  on  railways. — The  headings  of  the  following  para- 
graphs indicate  tlie  circumstances  under  which  the  doctrine  stated 
at  the  beginning  of  the  last  section  has  been  applied  to  servants  other 
than  those  working  on  railways.  Other  cases  involving  situations 
similar  to  those  reviewed  are  collected  in  §  331,  supra. 

(1)  Attempting  to  get  on  a  moving  elevator  cage.-' 

(2)  Failing  to  stop  machinery  when  work  is  to  be  done  which  is 
dangerous  while  the  machinery  is  in  motioia. — A  servant  who,  with 
knowledge  of  the  risk  he  is  incurring,  does  acts  about  machinery 
while  it  is  in  motion,  is  guilty  of  contributory  negligence,  if  he  could 
have  accomplished  his  purpose  safely  after  stopping  the  machinery.^ 

'An  employee  injured   in  attempting  257.    68    N.    W.    674     (servant's    hand 

to  get  upon  an  elevator  while  it  is  as-  slipped  and  came  into  contact  with  cog- 

cending,  when  it  is  not  his  duty  to  do  so,  wheel  while  he  was  using  a  wrench  on  a 

cannot  recover  for  the  injury.     Block  v.  nut  covered  with  oil  and  very  slippery)  ; 

8icift  S  Go.    (1896)    161  111.  107,  43  N.  Hoffman,     v.     American     Foundry     Co. 

E.   591,  Affirming    (1895)    58   111.  App.  (1897)    18  Wash.  287,  51  Pac.  385   (in- 

354.     Compare  §  338,  subd.   (5),  supra,  jury  received  in   attempting  to  replace 

^  Gaffney   v.    /.    0.   Inman   Mfg.     Go.  a  belt   on   a  pulley,   there  being   a   set 

(1895)  18  R.  I.  781,  31  Atl.  6  (serv-  screw  and  collar  close  to  the  pulley  upon 
ant's  hand  was  placed  in  a,  machine  and  which  the  uelt  was  caught)  ;  Aiken  v. 
crushed)  ;  GaUll  v.  Hilton  (1887)  106  Smith  (1893)  4  C.  C.  A.  654,  2  U.  S. 
N.  Y.  512,  13  N.  E.  339  (servant  took  a  App.  618,  54  Fed.  896  (one  engaged  in 
belt  off  of  a  pulley)  ;  Ingerman  v.  Moore  paying  out  the  rope  of  a  hoisting  ap- 

(1890;  Cal.)  25  Pac.  275  (servant  paratus  tried  to  throw  the  rope  off  the 
placed  his  hand  in  dangerous  proximity  drum  while  it  was  in  motion)  ;  Harticig 
to  running  saws,  while  attempting  to  re-  v.  Bay  State  Shoe  d  Leather  Go.  (1889) 
move  an  obstruction)  ;  Atlas  Engine  118  N.  Y.  664,  23  N.  E.  24  (servant  at- 
Works  v.  Randall  (1885)  100  Ind.  293,  tempted  to  adjust  a  mold  while  the 
50  Am.  Rep.  798  (servant  allowed  waste  press  was  in  motion)  ;  Moody  v.  Smith 
with  which  he  was  wiping  a  machine  to  (1896)  64  Minn.  524,  67  N.  W.  633  (em- 
hang  down,  and  thus  had  his  hand  ployee  attempted  to  replace  a  sash 
drawn  into  the  machine)  ;  Stall  v.  which  had  become  insecure,  while  the 
Hoopes  (1888;  Pa.)  12  Cent.  Rep.  553,  edges  were  being  shaved  off  by  knives 
14  Atl.  658  (hand  of  employee  caught  in  operated  by  machinery,  without  stop- 
cogwheels  of  machine  which  he  was  ping  the  machinery).  Compare  also  § 
cleaning)  ;  Deering  v.  Ganfield  &  W.  Go.  335,  subd.   (4),  supra. 

(1901)  126  Mich.  373,  85  N.  W.  874  No  action  can  be  maintained  for  an 
(employee  attempted  by  means  of  a  injury  caused  by  the  plaintiff's  getting 
stick  to  push  out  the  chips  which  accum-  his  fingers  between  the  moving  cog- 
ulated  between  a  circular  saw  and  its  wheels  of  machinery  which  he  was  turn- 
guide)  ;    Star  Elevator    Go.   v.    Carlson  ing  with  his  own  hands,  where  the  com- 

(1896)  69  111.  App.  212  (one  employed  plaint  shows  that  the  accident  had  oc- 
about  grain  elevating  machinery  had  a  curred  through  his  turning  round  to 
hand  crushed  which  he  put  into  the  con-  obey  an  order  of  his  superior  without 
veyer  for  the  purpose  of  removing  dirt  stopping  the  machine.  Cameron  v. 
and  dust  that  had  accumulated  and  Walker  ( 1898 )  25  Sc.  Sess.  Gas.  4th 
stopped  the  conveyer)  ;  Foss  v.  Bigelow  series,  409. 

(1899)     102    Wis.    413,   78    N.   W.    570  The  general  rule  that  the  servant's  ac- 

( workman  attempted  to  clear  away  saw-  tion  is  not  barred  unless  he  understood 

dust  about  a  saw  while  it  was  in  mo-  the  danger  has  been  applied  in  a  case 

tion,     with    a     short    stick    which    was  where  it  was  held  that  negligence  was 

thrown  upward  "with  such  violence  as  to  not  necessarily  inferable  because  a  serv- 

break   his   jaw  bone)  ;    Gorman   v.   Des  ant  tried  to  put  a  belt  on  machinery 

Moines  Brick  Mfg.  Go.  (1896)   99  Iowa,  without    waiting    for    it   to   be    slowed 


§  339] 


NEGLIGENCE  AT  TIME  OF  INJURY. 


877 


(3)  Adjusting  maeliinei'y  in  a  dangerous  manner.^ 

(4)  Stopping  maoliinery  in  a  dangerous  manner.* 

(5)  Operating  machinery  in  an  improper  manner.' 


down.  McDade  v.  Washington  &  G.  R. 
Co.  (1886)  5  Mackey,  144,  Affirmed  in 
(1890)  135  U.  S.  554,  34  L.  ed.  235,  10 
Sup.  Ct.  Rep.  1044. 

That  the  doing  of  an  act  such  as  tliose 
which  caused  injury  in  the  cases  cited 
supra  is  not  excused  by  the  fact  that  it 
was  done  by  the  order  of  the  master  or 
his  representative,  see  §  442,  note  4, 
post. 

'  An  employee  who  attempts  to  shift  a 
belt  upon  a  running  shaft  by  hand,  in- 
stead of  using  the  belt  shifter,  is  negli- 
gent. Fleming  v.  Buswell  (1900)  48 
App.  Div.  635,  62  N.  Y.  Supp.  1137,  Af- 
firming (1899)  39  App.  Div.  196,  57  N. 
Y.  Supp.  230  ( sudden  moving  of  belt 
caused  servant  to  step  on  the  edge  of  the 
platform  on  which  he  was  standing,  and, 
being  defective,  it  gave  way ) . 

Where  a  belt  which  a  servant  is  re- 
moving from  a  fixed  pulley  on  a  shaft 
catches  on  the  collar  and  injures  him, 
he  will  be  regarded  as  guilty  of  contrib- 
utory negligence,  where  it  is  in  evidence 
that  by  standing  on  a  part  of  the  ma- 
chine one  could  lift  the  belt  from  the 
space  between  the  fixed  pulley  and  the 
collar  and  over  the  collar,  and  also  that 
there  was  plenty  of  room  on  the  shaft- 
ing to  the  right,  so  that  the  belt  might 
be  removed  in  that  direction.  Gushman 
V.  Gushman  (1901)  179  Mass.  601,  61  N. 
E.  262. 

An  employee  who  has  been  employed 
sufficiently  long  to  know  how  to  adjust 
a  set  screw  on  the  collar  of  a  horizontal 
shaft,  and  to  know  the  precaution  neces- 
sary to  be  taken  in  returning  it  to  its 
proper  place  when  it  has  dropped  out, 
and  chooses  to  perform  this  duty  with- 
out applying  the  clutch  or  hand  lever, 
and  also  fails  to  stop  with  his  work 
when  the  substitute  for  a  belt  shifter 
falls,  but  holds  onto  the  set  screw  after 
the  shaft  begins  to  turn,  in  obedience  to 
the  friction  of  a  belt,  which  shifts  from 
a  slack  to  a  fast  pulley,  is  negligent. 
Carrierre  Y.  McWilUams  (1901)  104  La. 
678,  29  So.  333. 

An  experienced  servant  who  tries  to 
hold  a  running  belt  in  position  with  his 
hand  is  negligent.  WilUngham  v.  Rock- 
dale Oil  dc  Fertilizer  Go.  (1897)  101  Ga. 
713,  29  S.  E.  30. 

A  servant  who,  while  attempting  to 
adjust  a.  mold  while  the  press  was  in 
motion,  puts  his  finger  on  the  top  of  the 


mold  instead  of  the  side,  is  negligent. 
Hartwig  v.  Bay  State  Shore  &  Leather 
Co.   (1889)   118  N.  Y.  664,  23  N.  E.  24. 

An  experienced  servant,  familiar  with 
a  machine,  who  uses  his  hand  when  he 
should  have  used  a  stick,  is  negligent. 
Wetjen  v.  Southern  White  Lead  Go. 
(1878)   5  Mo.  App.  598. 

*  A  servant  who  had  his  hand  crushed 
by  keeping  hold  of  a  wheel  in  order  to 
stop  certain  machinery — the  act  not  be- 
ing necessary,  but  safe  if  he  had  not 
kept  his  hand  on  longer  than  was  requi- 
site to  stop  the  machine — was  guilty  of 
contributory  negligence  which  will  pre- 
vent his  recovering  damages,  although 
the  owner  of  the  machinery  had  failed 
to  furnish  mechanical  appliances  to  stop 
it.     White  V.  Sharp  (1882)  27  Hun,  94. 

"A  head  sawyer  in  a  sawmill  who, 
while  sawing  a  crooked  log  requiring  un- 
usual care  in  sawing,  permits  the  log  to 
move  at  an  unusual  and  excessive  speed, 
so  as  to  render  him  unable  to  stop  it  up- 
on the  breaking  of  the  machinery,  and 
who  fails  to  comply  with  his  duty  to 
slacken  the  motion  when  the  saw  is  la- 
boring,— is  guilty  of  contributory  negli- 
gence which  will  prevent  his  recovery 
for  injuries  from  the  giving  way  of  the 
machinery.  Bibby  v.  Wausau  Lumber 
Go.   (1891)   80  Wis.  367,  50  N.  W.  337. 

An  employer  is  not  liable  for  an  in- 
jury to  a  skilled  employee  while  operat- 
ing an  embossing  and  stamping  press,  al- 
though it  was  working  at  undue  speed, 
where  the  whole  of  the  employee's  hand 
was  under  the  press  at  the  time  of  the 
injury,  and  only  the  hand  so  far  as  the 
second  knuckle  needed  to  be  inserted  to 
operate  the  press,  and  the  speed  had 
been  increased  at  the  instance  of  such 
cmplovee  himself.  Burland  v.  Lee 
(1898")   28  Can.  S.  C.  348. 

One  experienced  in  the  use  of  machin- 
ery, who  knows  that  the  usual  way  of 
starting  a  circular  saw  is  to  press  it 
lightly  with  a  stick,  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery  for  an  injury,  in  applying 
with  unusual  force  a  iDlock  from  4  to  6 
inches  long  which  he  wishes  to  saw. 
Wvljf  V.  Walter  A.  Wood  Harvester  Go. 
(1897)   07  Minn.  423,  70  N.  W.  156. 

An  employee  engaged  in  cutting  pieces 
of  plank  18  inches  long  into  slats  with 
a  circular  saw,  who  knows  from  his  fa- 
miliarity with  the  woik  that  the  gauge 
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(6)  Using  tools  in  an  improper  manner.* 

(7)  Handling'  electric  appliances  improperly.'^ 

(8)  Improper  method  of  performing  work  in   connection  with 
vessels.* 

(9)  Improper  methods  of  performing  work  in  mines.® 

(10)  Testing  appliances  in  a  dangerous  manner.^" 

340.  Doing  acts  with  undue  haste. —  A  nonculpable  act  may  be  con- 


is  liable  to  loosen  and  cause  the  wood  to 
bind  a.nd  fly  up  and  back  with  great 
force,  is  guilty  of  contributory  negli- 
gence preventing  a  recovery  for  the  loss 
of  his  hand  through  being  thrown 
against  the  saw,  where  he  pushes  for- 
ward a  piece  of  plank  with  his  hand 
within  4  or  5  inches  of  the  saw,  instead 
of  using  another  piece  of  wood.  Wilson 
V.  Steel  Edge  Stamping  &  Retinning  Co. 

(1895)  163  Mass.  315,  39  N.  E.  1039. 
An  employee  cannot  recover  for  inju- 
ries received  while  using  a  circular  saw, 
on  the  ground  that  he  should  have  been 
furnished  a  helper,  where  he  could  nave 
avoided  any  danger  by  going  to  the  oth- 
er end  of  the  timber  he  was  sawing  and 
pulling  it  instead  of  pushing  upon  it. 
Weigreffe  v.  Daw  (1891)  40  111.  App.  53. 

An  employee  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  at- 
tempting to  run  through  a  board  on  the 
left  side  of  a  saw  after  discovering  that 
it  was  sawed  "badly  and  crooked  when 
run  through  on  the  right  side  of  the 
saw."     Brown  v.   Concord  &  M.  R.   Co. 

(1896)  68  N.  H.  518,  39  Atl.  581. 

'  In  an  action  for  injuries  caused  by  a 
flying  chip  from  a  defective  hammei,  it 
is  error  to  refuse  to  charge  that  if  the 
jury  believe  that  the  only  tools  used  by 
plaintiff  to  perform  his  work  were  a 
hammer  and  a  mandrel,  and  that  such 
tools  were  reasonably  safe,  but  that 
plaintiff  used  the  hammer  in  so  careless 
a  manner  as  to  strike  the  mandrel  in- 
stead of  the  wire  on  which  he  was  work- 
ing, and  thereby  caused  the  hammer  to 
chip,  which  flew  in  his  eye,  causing  the 
injury,  plaintiff  was  himself  guilty  of 
negligence  and  could  not  recover. 
Duerst  v.  St.  Louis  Stamping  Co. 
(1901)   163  Mo.  607,  63  S.  W.  827. 

'  The  night  inspector  of  an  electric 
light  company  cannot  recover  for  inju- 
ries due  to  the  careless  manner  in  wliich 
he  handled  one  of  the  lamps.  Dixon  v. 
houisiaiM  Electric  Light  &  P.  Co. 
(1895)  47  La.  Ann.  1147,  17  So.  690. 

'  A  deck  hand  sent  on  shore  by  the 
captain  before  daylight,  to  cut  ropes 
holding   the   boa-t   for   the   night,    who 


struck  the  rope  inside  the  knot  which 
fastened  it  to  the  tree,  which  allowed  it 
rapidly  to  unmnd  as  the  boat  swung 
around,  whereby  the  end  struck  and 
broke  his  leg,  cannot  recover  for  the  in- 
jury. Broii-n  V.  Wood  (1888)  2  Mona- 
ghan,  115,  16  Atl.  42. 

°  A  driver  in  a  mine,  who,  while  in  the 
act  of  mounting  a  car  being  slowly 
drawn  by  a,  mule,  was  thrown  forward 
by  reason  of  his  foot  catching  in  some 
debris  which  had  fallen  from  the  roof,  so 
that  he  was  struck  by  a  timber  and 
hurled  in  front  of  the  car,  which  passed 
over  him,  is  not  chargeable  with  con- 
tributory negligence.  Consolidated  Coal 
Co.  V.  Bokamp   (1897)   75  111.  App.  605. 

The  driver  of  loaded  cars  in  a  coal 
mine,  drawn  by  a  mule,  cannot  be  held 
guilty  of  negligence,  as  a  matter  of  law, 
in  attempting  to  climb  on  the  front  of 
a  moving  car,  there  being  no  evidence  as 
to  the  speed  at  which  it  was  moving. 
Consolidated  Coal  Co.  v.  Bokamp  (1899) 
181  111.  9,  54  N.  E.  567,  Affirming 
(1897)  75  111.  App.  605. 

A  miner  is  not,  as  matter  of  law,  guil- 
ty of  contributory  negligence  in  going 
down  a  ladder  leading  to  the  mine  with 
his  back  to  the  ladder,  where  it  is  on  an 
incline  of  only  36  or  40  feet  to  100  feet. 
Reese  v.  Morgan  Silver  Min.  Go.  ( 1897 ) 
15  Utah,  453,  49  Pac.  824. 

A  miner  who  attempts  to  dislodge  a 
hanging  piece  of  coal  without  placing 
sprags  for  the  purpose  of  preventing  it 
from  falling  against  a  prop  which  had 
just  been  set  up  near  it  is  negligent. 
Penwell  v.  Harvey  (1898)  78  111.  App. 
278. 

"  There  can  be  no  reco'i^ery  for  the 
death  of  an  employee  killed  by  an  explo- 
sion while  testing  steam  radiators  by 
pounding  them  with  a  hammer,  where 
he  had  been  repeatedly  warned  that  it 
was  dangerous  to  test  them  in  that  man- 
ner, and  had  notice  that  a  radiator  had 
exploded  under  the  jar  of  turning  it  over 
the  day  before  the  accident.  Moeller  v. 
Breu-ster  (1892)  131  N.  Y.  606,  ,30  N. 
E.  124. 


§  341] 


NEGLIGENCE  AT  TIME  OF  INJURY. 


879 


verted  into  a  negligent  one  by  proof  that  it  was  done  witli  an  excessive 
haste  which  was  not  necessary  under  the  circumstances.-^ 

But  the  existence  of  an  emergency  prompting  to  rapid  action  will 
prevent  this  principle  from  operating  as  an  absolute  bar  to  the  action. 
See  §  358,  infra. 

341.  Negligence  inferred  from  the  use  of  defective  or  unfit  appliances. 
— The  general  principle  noticed  in  §  322,  supra,  involves  the  corol- 
lary that  negligence  is  not  necessarily  inferable  from  the  mere  fact 
that  an  appliance  which  an  employee  undertakes  to  handle  is  specif- 
ically defective.-'  But  no  action  is  maintainable  where  the  defect 
was  of  such  a  character  that  the  employee  knew  or  ought  to  have 
known  that,  under  the  given  circumstances,  the  use  of  the  appliance 
would  expose  him  to  imminent  peril.^ 


^O'Neill  V.  Wilson  (1858)  20  Sc.  Sess. 
Gas.  2d  series,  427  (descending  a  lad- 
der in  a  mine).  A  conductor  who,  in 
going  back  to  signal  a  following  train, 
after  his  own  has  been  stopped  by  an 
accident,  falls  on  a  defective  tie,  cannot 
recover  where  he  was  hurrying  along 
faster  than  there  was  any  occasion  for 
doing,  in  view  of  the  time  at  which  the 
coming  train  might  be  expected.  Bast 
Tennessee,  V.  &  G.  R.  Go.  v.  Reynolds 
(1894)   93  Ga.  570,  20  S.  E.  70. 

'  Whether  a  urakeman  injured  by  the 
moving  of  the  train  while  he  was  en- 
deavoring to  put  into  shape  a  defective 
bumper  was  negligent  is  a  question  for 
the  jury.  Central  R.  &  Bkg.  Co.  v. 
Lanier  (1889)  83  Ga.  587,  10  S.  E.  279. 
The  fact  that  an  engineer  operated  a 
train  with  an  air  brake  which  he  knew 
to  be  out  of  order  is  not  negligence 
which  will  prevent  his  recovering  for  in- 
juries causea  by  a  defective  track.  Un- 
der such  circumstances  there  was  no  im- 
minent danger,  and  the  ultimate  risk 
arose  out  of  an  event  which  he  was  not 
bound  to  anticipate.  Flynn  v.  Kansas 
City,  St.  J.  &  G.  B.  R.  Co.  (1883)  78 
Mo.  195,  47  Am.  Rep.  99.  A  brakeman 
thrown  off  a  defective  footboard  by  an 
improper  jerk  of  the  engine  is  not  nec- 
essarily debarred  from  recovery,  where 
the  footboard  has  been  constantly  used 
without  any  accidents.  Lyttle  v.  Chica- 
go S  W.  M.  R.  Oo.  (1890)  84  Mich.  289, 
47  N.  W.  571. 

=  Chesapeake  d  0.  R.  Go.  v.  Sparrow 
(1900)  98  Va.  630,  37  S.  E.  302  (rope 
taken  to  hold  ferry  boat  in  high  water 
was  obviously  too  weak  to  stand  the 
strain)  ;  Piedmont  Electric  Illuminating 
Qq.  V,  Patteson    (1888)    84  Va.   747,  6 


S.  E.  4  (recovery  denied  for  the  death 
of  an  electric  light  employee,  sent  to 
look  for  a  break  in  the  circuit  while  the 
current  was  on,  who  selected  and  took 
with  him  an  obviously  defective  shunt 
cord,  and  was  killed  while  attempting  to 
use  it)  ;  St.  Louis  £  8.  W.  R.  Go.  v. 
Threat  (1896)  12  Tex.  Civ.  App.  375,  34 
S.  W.  152  (employee  used  a  crane  hav- 
ing, to  his  knowledge,  a  defect  in  the 
pulley  attached  thereto,  which  was  such 
that  no  man  of  ordinary  prudence, 
knowing  of  its  condition,  would  under- 
take to  use  the  crane  to  lift  heavy 
weights)  ;  Beall  v.  Pittsburgh,  G.  &  St. 
L.  R.  Co.  (1893)  38  W.  Va.  525,  18  S. 
E.  729  (brakeman  unnecessarily  used  a 
brake,  when  the  nut  securing  the  wheel 
to  the  standard  was  missing)  ;  Cleary 
V.  Long  Island  R.  Co.  (1900)  54  App. 
Div.  284,  66  N.  Y.  Supp.  568  (recovery 
denied  where  a  brakeman  was  injured 
while  attempting  to  couple  a  car  with  a 
drawhead  which  had  sunk  below  its 
proper  level.  See,  however,  last  note)  ; 
Powers  V.  New  York,  L.  E.  <&  W.  R.  Co. 
(1885)  98  N.  Y.  274,  Reversing  (1884) 
32  Hun,  415  (laborer,  without  special 
orders,  assisted  in  propelling  a  hand  car 
by  means  of  a  crowbar  which  had  been 
substituted  temporarily  for  a  broken 
handle  to  the  walking-beam ) . 

It  is  negligence  for  an  engine  wiper  to 
place  his  bare  hand  in  open  day  upon 
the  ragged  steel  splinters  of  a  sliver  6 
inches  long  projecting  J  inch  beyond  the 
tire  of  the  driving  wheel  of  the  engine, 
for  the  purpose  of  supporting  himself  in 
the  performance  of  his  work,  when  there 
are  smooth  and  harmless  surfaces  all 
about  him  as  serviceable  for  that  pur- 
pose.    McCain,  v,   Chicago,  B.  &  Q.  R. 
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In  the  case  of  the  smaller  appliances  which  are  ordinarily  kept  in 
considerable  quantities,  and  are  in  their  nature  intended  to  be  trans- 
ported from  place  to  place  as  they  are  required,  this  doctrine  is 
expressed  in  the  form  that,  where  the  master  keeps  an  adequate  and 
accessible  stock  of  such  appliances  in  good  condition,  contributory 
negligence  is  predicable  of  the  act  of  a  servant  who  selects  an  appli- 
ance which  he  knows  or  ought  to  know  to  be  defective  and  dangerous.* 


Co.  (1896)  22  C.  C.  A.  99,  40  U.  S.  App. 
181,  76  Fed.  125.  But  whether  plaintiff 
acted  as  a  prudent  man  in  taking  hold 
of  a  drain  pipe  on  the  tender  of  an  en- 
gine, which  was  defective  in  not  having 
hand-holds,  was  held  to  be  a  question  for 
the  jury  in  Coley  v.  North  Carolina  R. 
Co.  (1901)  128  N.  C.  534,  57  L.  E.  A. 
817,  39  S.  E.  43. 

Where  the  foreman  of  a  switching 
gang  used  a,  road  engine  without  attach- 
ing a  flat  car  in  front  of  it,  for  the  pur- 
pose of  making  a  flying  switch,  and  the 
evidence  is  that  the  danger  would  have 
been  diminished  by  thus  attaching  a  flat 
car,  he  may  properly  be  found  guilty  of 
contributory  negligence  which  will  pre- 
vent his  recovering  for  an  injury  caused 
by  falling  from  the  pilot  of  the  engine 
while  attempting  to  uncouple  the  car 
which  was  being  switched.  Thompson 
V.  Montana  C.  B.  Co.  (1896)  17  Mont. 
426,  43  Pac.  496. 

Where  the  usual  course  of  operations 
contemplates  the  cutting  of  bars  of  rail- 
road iron  in  the  shops,  while  they  are  in 
a  heated  state,  a,  servant  who  under- 
takes to  cut  one  cold  and  away  from  the 
shops,  and  receives  an  injury  from  a 
sliver  which  flies  off  the  head  of  the 
chisel  used  for  cutting,  is  guilty  of  con- 
tributory negligence.  Houston  &  T.  C. 
R.  Co.  V.  Conrad  (1884)   62  Tex.  627_. 

A  servant  who  knew  that  an  engine 
step  was  greasy,  or  would  have  known  it 
if  he  had  used  ordinary  care,  cannot  re- 
cover for  injuries  received  by  his  slip- 
ping from  such  step  while  climbing  on 
the  engine  to  clean  a  headlight.  Book- 
rum  V.  Galveston,  H.  &  8.  A.  R.  Co. 
(1900;  Tex.  Civ.  App.)   57  S.  W.  919. 

An  experienced  employee,  who  selects 
a  fitting  which  is  too  light  to  bear  the 
pressure  to  which  he  subjects  it  in  shut- 
ting in  and  testing  a  well  of  natural  gas, 
cannot  recover.  Toohey  v.  EquHalle 
Gas  Co.  (1897)  179  Pa.  437,  36  Atl. 
314. 

An  employee  who  undertakes  to  lower 
a  stone  weighing  700  pounds  into  a  pit 
5  feet   deep,  by  means  of  two  wooden 


skids  6  feet  long  and  2  inches  thick,  one 
of  which  is  smaller  and  weaker  than  the 
other,  with  only  one  man  in  the  pit  and 
two  at  the  top,  is  not  chargeable  with 
negligence  unless  he  knew  that  the  skid 
was  unsafe  or  insufficient,  or  unless  it 
was  so  obvfously  unsafe  and  insufficient 
to  use  for  the  purpose  and  in  the  man- 
ner in  which  it  was  being  used  that  a 
man  of  ordinaiy  prudence  would  have 
known  it.  Dillingham  v.  Harden 
(1894)  6  Tex.  Civ.  App.  474,  26  S.  W. 
914.  An  employee  who,  to  make  his 
work  more  convenient,  attempts  to  move 
a  casting  weighing  1,250  pounds  up  an 
incline,  with  a  stick,  without  asking  for 
assistance,  cannot  recover  for  injuries 
caused  by  the  stick  breaking.  McGold- 
rich  V.  Metnalf  (1891)  37  N.  Y.  S.  E. 
611,  14  N.  y.  Supp.  269. 

The  question  whether  it  was  negli- 
gence for  an  able-bodied  workman,  in  his 
forty-fifth  year,  to  use  a  ladder  a  foot 
shorter  than  a  new  brick  wall  against 
which  it  rested,  and  on  or  over  which 
the  workman  had  to  step  over  the  upper 
end  of  the  ladder,  was  for  the  jury. 
Flanigan  v.  Guggenheim  Smelting  Go. 
(1899)   63  N.  J.  L.  647,  44  Atl.  762. 

'  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Perkins  (1891)  88  Ga.  1,  13  S.  E.  952; 
Parcnto  v.  Taylor  (1898)  26  App.  Div. 
518,  50  N.  Y.  Supp.  518. 

The  proprietor  of  a  mill  is  not  liable 
for  an  injury  to  an  employee  from  the 
fall  of  redhot  "bloom"  from  tongs  used 
in  lifting  it,  due  to  the  bitts  becoming 
so  smooth  by  use  as  not  to  grasp  the 
bloom  with  sufficient  firmness,  where  a 
supply  of  tongs  and  bitts  was  furnished, 
and  it  was  the  duty  of  such  employee  to 
discontinue  the  use  of  a  hitt  when  it  be- 
came smooth  and  replace  it  with  a 
sharpened  one,  and  he  knew  that  the 
bitts  in  use  at  the  time  of  the  accident 
were  too  smooth  to  be  safe.  Devlin  v. 
Phamiw  Iron  Go.  (1897)  182  Pa.  109,  37 
Atl.  927. 

A  skilled  mechanic  who  responds  to  a 
direction  of  a  coemployee  to  get  a  crow- 
bar and  assist  him  in  springing  rails 
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342.  Negligence  inferred  from  the  use  of  appliances  for  a  purpose 
other  than  that  for  which  they  were  designed. — In  §§  26,  2Y,  ante, 
reference  was  made  to  the  doctrine  that,  in  respect  to  a  servant  who 
perverts  an  instrumentality  from  its  proper  function,  a  master  is 
under  no  obligation  to  see  that  it  is  in  a  safe  condition.  In  anji 
case  in  which  such  an  unauthorized  application  of  the  instrumen- 
tality subjects  the  servant  to  a  specific  danger  which,  if  he  had  re- 
frained from  so  applying  it,  would  have  been  avoided,  circiimstancea 
are  presented  which  raise  the  question  whether  his  conduct  was  or 
was  not  negligent.  If  the  danger  was  one  which  ought  to  have  been 
■understood  by  any  reasonably  intelligent  person  who  possessed  the 
same  amount  of  technical  knowledge  and  the  same  familiarity  with 
the  work  as  the  servant  himself  (see  chapter  xxi.^  post),  a  court  is 
usually  deemed  to  be  justified  in  saying,  as  a  matter  of  law,  that  he 
was  in  fault  and  cannot  recover. ■* 


apart,  gets  a  bar  which  he  could  have 
seen  at  a  glance  had  a  broken  or  worn 
point,  and  is  injured  by  its  slipping 
while  he  is  prying  the  rails  apart,  can- 
not recover.  McBride  v.  IndicmapoUs 
Frog  &  Switch  Co.  (1892)  5  Ind.  App. 
482,  32  N.  E.  579.  A  servant  is  not  jus- 
tified in  assuming  that  because  a  worn 
implement  remainsi  among  the  stock  of 
tools  furnished,  it  is  safe  to  use  it,  un- 
der conditions  which  render  the  partic- 
ular defect  which  exists  in  it  specially 
dangerous.  Hefferen  v.  Northern  P.  R. 
Co.  (1801)  45  Minn.  471,  48  N.  W.  1 
("side-set,"  a  tool  used  for  cutting  iron, 
threw  off  a  sliver  when  struck). 

^The  Eadje  (1881)  19  Blatchf.  354 
(planks  spanning  a  hatchway,  which 
were  not  laid  to  walk  upon,  gave  way 
under  a  man  engaged  in  stowing  cargo)  ; 
nnuston  &  T.  G.  B.  Co.  v.  Myers  (1881) 
55  Tex.  110  (bralceman  tries  to  substi- 
tute the  end  of  a  switch  chain  for  a 
coupling  link)  ;  Elgin,  J.  &  E.  R.  Co.  v. 
Docherty  (1895)  66  111.  App.  17  (brake 
stall'  gave  way  when  used  as  a  hand-hold 
by  a  servant  when  mounting  the  car)  ; 
Quirouet  v.  Alabama  G.  8.  R.  Go. 
(1900)  HI  Ga.  315,  36  S.  E.  599  (stand- 
ard which  brakeman  grasped  in  attempt- 
ing to  mount  a  car  by  placing  his  foot 
on  the  journal  box  slipped  in  its  socket 
and  caused  him  to  fall)  ;  Timmons  v. 
Central  Ohio  R.  Co.  (1856)  6  Ohio  St. 
100  (brakeman,  when  attempting  to 
mount  a  moving  train,  seized  the  rim  of 
the  gravel-box.  and  was  injured  by  its 
giving  way)  ;  fortier  v.  Laiizier  (  1898) 
Rap.  Jud.  Quebec,  14  C.  S.  359. 
Vol  I.  M.  &  S.— 56. 


It  is  negligence  for  a  railway  work- 
man to  undertake  to  ride  down  a  steep 
gradient  on  a  push  car  which  ha,s  no 
brakes.  Miller  v.  Union  P.  R.  Go. 
(1880)  2  McCrary,  87,  4  Fed.  763;  York 
V.  Kansas  City,  C.  &  8.  R.  Co.  (1893) 
117  Mo.  405,  22  S.  W.  1081. 

A  section  foreman  cannot  recover  for 
a  personal  injury  received  by  being 
struck  by  an  extra  train  while  he  was 
inspecting  the  track  upon  a  railroad  tri- 
cycle, a  conveyance  other  than  that  pro- 
vided by  the  railroad  company  for  the 
inspection.  Jolhi  v.  Detroit,  L.  &  N.  R. 
Go.   (1892)   93  Mich.  370,  53  N.  W.  526. 

An  employer  is  not  liable  for  injury 
to  an  employee  caused  by  the  latter's 
contributory  negligence  and  his  use  of 
an  elevator  for  a  purpose  unauthorized 
by  the  employer,  although  he  failed  to 
piovide  the  safeguards  for  the  elevator 
shaft  required  by  statute.  Cuenther  v. 
Loclchart  (1891)  40  N.  Y.  S.  R.  942,  16 
N.  Y.  Supp.  717. 

An  employee  who  is  injured  wliile 
climbing  upon  a  spout  which,  under  his 
weight,  gives  way  and  precipitates  his 
arm  into  a  set  of  cogwheels,  cannot  re- 
cover for  the  injury,  where  the  spouting 
did  not  give  way  because  of  any  defect 
in  its  construction,  but  only  because  of 
its  being  used  by  plaintiff  for  a  purpose 
and  in  a  manner  for  which  it  was  not 
designed, — especially  where  the  same 
spouting  had  previously  given  way  un- 
der his  weight.  8chtnidt  v.  Leistekow 
(1889)   6  Dak.  386,  43  N.  W.  820. 

Where  the  rope  by  means  of  which  the 
water   is   released   from  a  tank   is  too 
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If  it  cannot  be  said  to  be  a  necessary  inference  from  tlie  facts  that 
ilie  iinautborized  application  was  dangerous  and  that  the  servant  un- 
derstood or  ought  to  have  undevstood  that  it  was  dangerous,  the  right 
to  maintain  the  action  must  be  determined  by  the  jury,  a  material 
element  to  be  considered  by  them  being  the  question  whether  it  was 
customary  for  employees  doing  the  same  kind  of  work  as  the  servant, 
to  use  the  instrumentality  in  the  manner  in  which  he  was  using  it 
when  the  injury  was  received.^     See  §  353,  infra. 

343.  Negligence  in  respect  to  the  creation  of  the  material  conditions 
which  caused  the  injury. —  iSI umerous  decisions  illustrate  the  principle 
that,  where  the  material  conditions  which  caused  the  injury  were 
produced  prior  to  the  time  of  the  accident,  by  the  culpable  acts  or 
omissions  of  the  servant  himself,  he  cannot  be  permitted  to  maintain 
an  action  for  damages.  Recovery  has  been  denied  on  this  ground, 
where  the  evidence  disclosed  the  existence  of  the  various)  predica- 
ments mentioned  below: 

(1)  The  servant  had  left  some  part  of  the  plant  in  such  a  position 
that  it  became  a  potential  source  of  danger,  if  certain  not  unlikely 
events  should  occur.^ 


short  to  be  reached  from  an  engine  ten- 
der, it  is  negligence  for  a  brakeman  to 
attempt  to  walk  along  the  spout  for  the 
purpose  of  getting  hold  of  it.  Hum- 
phreys V.  'Newport  Neios  d  M.  Valley 
Co.   (1S89)   33  W.  Va.  135,  10  S.  E.  39. 

A  servant  who,  while  coming  from  the 
hold  of  defendant's  vessel,  was  injured 
by  a  fall  resulting  from  his  taking  hold 
of  an  unfinishea  sheep  trough  placed  by 
defendant's  workmen  near  the  hatch, 
and  trusting  his  weight  on  it,  cannot  re- 
cover, as  the  trough  was  not  placed 
thei'e  for  such  use  as  the  servant  made 
of  it,  and  he  knew  that  the  work  upon 
it  had  not  reached  that  stage  at  which 
he  would  be  justified  in  assuming  that 
it  was  fastened.  Gihhons  v.  British  & 
A'.  A.  Hteam  ln'av.  Go.  (1900)  175  Mass. 
212,  55  N.  E.  987. 

-  The  fact  that  the  primary  purpose  of 
a  jaw  strap  is  to  strengthen  a  railway 
car  will  not  render  it  negligence,  as  a 
matter  of  law,  for  a  brakeman  to  use 
it  as  a  support  for  his  foot  in  mounting 
a  moving  car.  Coates  v.  Boston  &  M. 
It.  Co.  (1801)  153  Mass.  297,  10  L.  E. 
A.  709,  26  N.  E.  864.  This  decision 
seems  to  exemplify  a  more  rational  prin- 
ciple than  the  one  cited  in  the  last  note, 
in  which  the  accident  was  caused  by  the 
giving  way  of  the  brake  staff. 

The  rule  that  an  employer  who  fur- 


nishes a  proper  machine  is  not  liable  to 
a  servant  injured  while  using  it  for  an 
improper  purpose  does  not  apply  in  the 
case  of  an  injury  to  an  inexperienced 
employee  who  was  using  the  machine  in 
obedience  to  the  direction  of  a  superior 
whom  it  was  his  duty  to  obey.  New- 
bury V.  Getchel  &  M.  Lumber  &  Mfg.  Co. 

(1896)  100  Iowa,  441,  69  N.  W.  743. 
^As,  where  the  servant  was  injured  by 

the  fall  of  lumber  or  other  heavy  arti- 
cles improperly  piled  by  him  and  his 
fellow  servants.  Langlois  v.  Maine  G. 
R.  Co.  (1892)  84  Me.  161,  24  Atl.  804; 
Hoth  V.  Peters  (1882)  55  Wis.  405,  13 
N.  W.  219  (decided  on  demurrer).  Or 
by  tools  permitted  to  accumulate  on  the 
floor  of  a  mill,  where  their  presence  was 
dangerous.     Devlin  v.  Phoenix  Iron  Go. 

(1897)  182  Pa.  109,  37  Atl.  927.  Or  by 
stepping  in  a  manhole  on  a  cable  line, 
which  he  had  himself  left  open.  Bren- 
nan  v.  Front  Street  Cable  R.  Go.  (1894) 
8  Wash.  363,  36  Pac.  272.  Or  where  a 
car  repairer  was  killed  while  repairing 
a  car  on  a  railroad  track,  by  an  engine 
on  another  track  striking  against  a  car 
moved  and  left  by  him  and  his  fellow 
servants  too  near  such  track,  and  driv- 
ing it  against  the  car  on  which  he  was 
working.  Texas  &  P.  R.  Co.  v.  Gump- 
ston  (1893)  4  Tex.  Civ.  App.  25,  23  S. 
W.  47.     Or  where  a  railway  employee 
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(2)  The  servant  liad  removed  a  certain  safeguard  designed  to 
protect  himself  and  his  fellow  workmen,^  or  had  failed  to  take  certain 
specific  measures  which  it  was  his  duty  to  take  for  the  purpose  of 
keeping  the  place  of  work  safe.'' 

(3)  Some  appliance  on  which  the  servant's  security  depended  had 
not  been  fastened,  adjusted,  or  arranged  in  a  proper  manner.* 


placed  a  tender,  for  the  purpose  of  clean- 
ing out  the  ashes,  in  such  close  proxim- 
ity to  another  track  in  the  yard  as  not 
to  permit  the  passing  of  cars  on  such  ad- 
jacent track,  and  was  injured  by  cars 
on  the  other  track  striking  the  tender 
while  he  was  cleaning  out  the  ashes. 
Texas  &  P.  R.  Co.  v.  Young  (1894;  Tex. 
Civ.  App.)  27  S.  W.  145.  Or  where  a 
workman  unnecessarily  placed  planks  of 
a  scaffolding  in  an  elevator  shatt 
through  the  loop  of  a  rope  suspended 
from  the  bottom  of  the  car  and  attached 
to  the  side  of  the  shaft,  the  result  being 
that  the  scaffolding  was  overturned  as 
the  elevator  ascended.  Simpson  v.  Ger- 
Jcen  (1897)  19  App.  Div.  68,  45  N.  Y. 
Supp.  1100.  Or  where  a  workman  left 
a  beam  lying  on  a  pile  of  dirt  with  one 
end  projecting,  and  was  injured  by  its 
flying  up  when  it  was  struck  by  a  piece 
of  a  pile  which  he  had  helped  to  saw  off. 
Geesen  v.  Saguin  (1901)  115  Iowa,  7, 
87  N.  W.  745. 

^  Schwcmdt  v.  William  Wright  Co. 
(1901)  126  Mich.  609,  85  N.  W.  1107 
(servant  climbed  on  a  roof  and  removed 
a  plank  placed  there  to  protect  the  build- 
ing from  the  falling  of  heavy  weights 
used  in  raising  and  lowering  doors). 

'  Where  it  is  the  duty  of  miners,  un- 
der the  rules  of  their  employer,  to  prop 
up  the  roofs  of  their  own  excavations, 
the  employer  being,  on  his  side,  bound 
to  furnish  timber  at  the  pit  mouth  for 
that  purpose,  it  is  their  duty  to  refuse 
to  work  if  no  timber  is  furnished,  and 
they  are  entitled  to  their  days'  wages  in 
spite  of  such  refusal  if  the  timber  has 
been  asked  for  and  not  supplied.  Hence, 
if  one  of  them  proceeds  to  work  without 
props,  although  aware  of  the  danger,  he 
is  not  entitled  to  damages  for  injuries 
received  through  the  fall  of  the  roof, 
merely  because  the  timber  was  not  fur- 
nished. McNeill  v.  Wallace  (1853)  15 
Sc.  Sess.  Cas.  2d  series,  818. 

In  an  action  for  a  death  caused  by 
neglect  of  a  mine  owner  to  furnish  suit- 
able props  to  support  the  roof  of  the 
mine,  evidence  is  admissible  to  show 
that  deceased  endeavored  to  borrow 
props,  but  could  get  none,  since  it  tends 


to  show  that  deceased  exercised  proper 
care  for  his  own  safety.  O'Fallon  Coal 
Go.  V.  Laquet  (1900)   89  111.  App.  13. 

There  can  be  no  recovery  for  the  death 
of  an  employee  while  laying  pipe  in  the 
bottom  of  a  sewer  trench  in  process  of 
construction  by  the  employer,  through 
the  caving-in  of  the  walls  of  the  trench, 
due  to  insufficient  shoring  and  bracing, 
where  such  employee  was  himself  in- 
trusted with  superintendence  of  the 
shoring  and  bracing,  and  paid  higher 
wages  because  of  it.     Conroy  v.  Clinton 

(1893)  158  Mass.  318,  33  N.  E.  525. 
'No  action  can  be  maintained  where 

plaintiff,  who  was  employed  by  defend- 
ant railroad  company  to  transfer  freight 
from  one  car  to  another,  was  injured  by 
reason  of  the  failure  of  himself  and  his 
fellow  workmen  to  fasten  a,  thin  iron 
blade  over  which  the  freight  was  carried 
between  the  cars.  Martin  v.  Louisville 
&  N.  R.  Co.  (1901)  23  Ky.  L.  Rep.  798, 
64  S.  W.  417. 

Where  the  duty  of  erecting  a  scaffold 
on  a  bridge  was  left  entirely  to  the 
plaintiff  and  others,  and  it  appeared 
that  the  company  provided  suitable  tim- 
ber therefor,  and  the  injury  was  occa- 
sioned by  the  plaintiff's  and  his  fellow 
workmen's  negligence  in  not  selecting 
proper  scantling,  or  properly  lashing  or 
supporting  the  same,  defendant  was  not 
liable.  Bogan  v.  Field  (1881)  44  Hun, 
72. 

An  employee  on  a  towboat  who,  while 
looking  after  a  certain  line,  steps  upon 
■a,  cover  over  a  round  hole  in  the  deck, 
called  a  "lazarette,"  thus  causing  the 
cover  to  tip  up  and  strike  him  between 
the  legs  as  he  fell  astride  it,  cannot  re- 
cover where  it  was  part  of  his  duty  to 
take  off  and  put  on  the  cover,  and  he 
Icnew  its  condition  better  than  anyone 
else  did.     Watts  v.  Boston  Tow-Boat  Co. 

(1894)  161  Mass.  378,  37  N.  E.  197. 

A  longshoreman  who  was  directed, 
after  the  loading  of  a  steamship  was 
completed,  to  close  the  hatchway,  and 
who,  after  placing  one  of  the  hatches  in 
position,  stepped  upon  it  to  place  an- 
other,  when   it  gave   way   because   not 
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(4)   Tlie  servant  had  omitted  to  maie  use  of  an  appliance  fui'- 

nished  by  the  master.^ 


caught  upon  the  coaming  it  was  intend- 
ed to  rest  on,  and  who  fell  into  the  hold 
and  was  injured,  cannot  recover  there- 
for where  the  work  was  simple,  requir- 
ing neither  skill  nor  judgment.  Pres- 
ton V.  Ocean  8.  8.  Go.  (1898)  33  App. 
Div.  193,  53  N.  Y.  Supp.  444. 

There  can  be  no  recovery  for  the  death 
of  an  employee  in  a  coal  mine,  whose 
duty  it  is  to  see  that  a  spring  switch 
connecting  an  "empty  track"  with  the 
main  track  is  in  position  in  the  morning 
for  the  passage  of  trains  of  cars  on  the 
main  track  leading  to  the  shaft  of  the 
mine,  and  who  fails  to  do  so,  although 
he  knows  that  such  switch  is  frequent- 
ly left  open  by  the  men  working  in  the 
mine  at  night,  the  consequence  being 
that  a  train  passes  through  the  open 
switch  and  runs  upon  the  empty  track, 
onto  which  he  steps  from  the  main  track 
upon  the  approach  of  the  train.  Beck- 
man  V.  Consolidation  Coal  Co.  (1894) 
90  Iowa,  252,  57  N.  W.  889. 

A  servant  who  fails  to  attend  to  the 
proper  setting  of  the  gauge  furnished 
for  the  purpose  of  regulating  the  width 
of  the  pieces  of  wood  to  be  sawed  is  guil- 
ty of  negligence.  Eicheler  v.  Hanggi 
(1889)  40  Minn.  26,3,  41  N.  W.  975; 
Rou-land  v.  Gannon   (18'66)   35  Ga.  105. 

An  experienced  seaman  is  bound  to 
know  that  a  barge  nearly  300  feet  in 
length  is  apt,  while  being  moved  in  a 
narrow  river,  to  strike  some  obstruction, 
thereby  putting  the  wheel,  if  it  is  not 
secured,  in  rapid  motion,  and  that  the 
object  of  his  being  placed  in  the  wheel- 
house  under  such  circumstances,  to 
await  orders,  implies  that  he  is  simply 
stationed  there  to  act  in  an  emergency 
which  may  require  something  to  be  done 
with  the  wheel.  He  is  therefore  guilty 
of  contributory  negligence  if  he  unlashes 
the  wheel  without  orders,  and  stands  so 
near  it  that,  if  set  in  motion,  it  will 
strike  him.  Hanson  v.  The  J.  B.  Lyon 
(1887)   33  Fed.  184. 

An  able  seaman  who  is  given  a  stout 
rope,  block,  and  boatswain's  chair  for 
the  purpose  of  painting  a  mast,  is  guilty 
of  negligence  in  not  so  securing  himself 
as  to  guard  against  a  fall,  although  the 
toggle  given  him  is  not  long  enough  and 
the  rope  is  too  stiff  and  unpliable  to 
bind  about  the  toggle.  Wm.  Johnson  & 
Go.  V.  Johansen  (1898)  30  C.  C.  A.  675, 
58  U.  S.  App.  104,  86  Fed.  886. 


A  longshoreman  employed  in  piling 
cotton  bales  on  a  dock  cannot  recover  be- 
cause the  hook  used  in  hoisting  the  bales 
allowed  a  bale  to  slip  and  fall  upon  him, 
where,  when  properly  adjusted,  they 
were  sufficient  for  the  purpose.  Recka 
V.  Ocean  8.  8.  Co.  (1893)  3  Misc.  526, 
23  N.  Y.  Supp.  3. 

The  fact  tliat  a  servant  injured  by  the 
falling  of  a  press  frame  had  assisted  in 
propping  the  frame  does  not  preclude 
him  fiom  recovery  on  the  ground  that 
he  had  himself  been  guilty  of  contribu- 
torj'  negligence  in  improperly  propping 
it,  where  he  had  been  called  away  before 
the  work  was  finished  and  directed  to 
perform  other  work.  Goss  Printing- 
Press  Go.  v.  Lempke  ( 1900 )  90  111.  App. 
427,  Affirmed  in  (1901)  191  111.  199,  60 
N.-E.  968. 

The  servant's  negligence  is  a  question 
for  the  jury  where  the  act  alleged  to 
have  been  done  for  the  purpose  of  secur- 
ing a  structure  is  susceptible  of  being 
construed  in  another  sense.  In  a  case 
where  a  servant  was  holding  a  guy  rope 
while  a  derrick  was  being  raised,  a  stake 
was  driven  at  his  request  as  a  brace  for 
his  foot.  When  the  derrick  was  almost 
raised,  he  tied  his  guy  rope  to  the  stake, 
and  at  the  foreman's  direction  went  to 
the  top  of  the  derrick,  and  while  there, 
on  such  foreman  pulling  on  tne  rope 
holding  the  derrick,  the  stake  to  which 
the  guy  rope  had  been  tied  was  pulled 
out  of  the  ground  by  the  strain  upon  it 
and  let  the  derrick  fall.  It  was  held 
that,  as  the  jury  would  be  justified  in  be- 
lieving that  the  plaintiff  had  merely  tied 
the  rope  temporarily  to  the  stake,  and 
that  the  stake  was  not  intended  by  him 
as  a  support  for  the  derrick,  a  requested 
instruction  that,  because  plaintiff  had 
the  stake  driven  and  tied  the  guy  rope 
to  it,  the  foreman  had  the  right- to  pre- 
sume that  plaintiff  had  properly  secured 
it,  was  properly  refused.  8t.  Louis  8. 
W.  R.  Co.  V.  Smith  (1901;  Tex.  Civ. 
App.)   63  S.  W.  1064. 

"  The  Leocadia  ( 1888 )  35  Fed.  534 
(rope  substituted  by  servant  broke)  ; 
Oellerich  v.  Hayes  (1894)  8  Misc.  211, 
28  N.  Y.  Supp.  579  (ladder  substituted 
gave  way).  Compare  §  26,  ante,  and  §§ 
341,  342,  supra. 
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(5)  The  servant  had  adopted  a  dangerous  method  of  executing 
the  work  in  hand.®  See  generally,  as  to  this  form  of  negligence,  §  § 
338,  339,  supra. 

Other  decisions  illustrating  analogous  situations  are  cited  in  the 
next  section. 

The  cases  in  which  the  servant  was  held  unable  to  recover,  on 
the  ground  that  he  had  failed  to  remedy  the  dangerous  conditions, 
are  collected  in  §  304,  ante. 

344.  Negligence  in  respect  to  the  exercise  of  functions  of  control. — 
(Compare  preceding  section.) — A  superior  servant  cannot  recover 
for  injuries  caused  by  his  negligence  in  respect  to  the  issue  of  orders, 
or  in  the  matter  of  supervising  the  use,  disposiition,  or  movements  of 
that  part  of  the  plant  which  is  under  his  control.-'     This  rule  holds, 


°  A  brakeman  on  a  log  train  who  has 
knowledge  of  the  negligence  of  his  em- 
ployer in  leaving  a  tree  too  close  to  the 
track  is  guilty  of  contributory  negli- 
gence which  will  defeat  an  action  for  his 
death  caused  by  running  into  the  tree, 
where  he  negligently  loads  the  logs  on 
his  train  so  as  to  strike  the  tree.  Pow- 
ers V.  Thayer  Lumber  Go.  (1892)  92 
Mich.  533,  52  N.  W.  937.  A  servant 
who  is  ordered  merely  to  load  a  ear  with 
angle  plates,  and  is  injured  by  getting 
on  the  car  and  loading  it  so  heavily  on 
one  side  that  it  overturned,  cannot  re- 
cover. St.  Louis  Bolt  &  Iron  Go.  v. 
Brennan  (1886)  20  111.  App.  555. 

Where  a  servant,  who  had  been  em- 
ployed about  six  weeks  in  taking  cinders 
and  chips  from  a  pit  under  a  boiler  and 
furnace,  placed  on  edge  one  of  the  plates, 
weighing  about  300  pounds,  used  to 
cover  the  pit,  propping  it  up  on  the  out- 
side with  a  stick  supported  only  by  the 
smooth  surface  of  the  iron,  and  was  in- 
jured by  its  fall,  he  cannot  recover. 
Brown  v.  Brown  (1888)  71  Tex.  3r)5,  9 
S.  W.  261.  There  can  be  no  recovery  for 
injuries  caused  by  the  fall  of  a  heavy 
piece  of  iron  upon  a  laborer  who  had 
himself  excavated  the  earth  underneath 
it  in  the  side  of  the  pit  where  it  was  em- 
bedded. McCarthy  v.  Whitney  Iron 
Works  Co.  (1896)  48  La.  Ann.  978,  20 
So.  171. 

An  employee  cannot  recover  for  inju- 
ries resulting  from  the  emptying  of  pulp 
from  a  digester  in  which  it  has  been 
cooked,  without  previously  putting  cold 
water  into  and  through  the  digester  in 
accordance  with  the  previous  custom, 
where  such  employee  was  responsible  for 
the  omission.     Berlick  v.  Ashland  Sul- 


phite &  Filer  Co.    (1896)    93  Wis.  437, 
67  N.  W.  712. 

'  Gorham  v,  Kansas  City  d  S.  li.  Co. 
(1893)  113  Mo.  408,  20  S.  W.  1060  (con- 
ductor injured  by  running  of  train  at 
dangerous  speed)  ;  Lane  v.  Central 
lou-a  R.  Go.  (1886)  69  Iowa,  443,  29  N. 
W.  419'  (conductor  killed  by  being 
crushed  under  a  car  derailed  by  coming 
into  collision  with  a  cow,  while  the  train 
was  bei;:g  pushed  in  front  of  the  engine, 
this  arrangement,  as  well  as  the  speed 
of  the  train,  being  entirely  under  his 
own  control)  ;  Chicago  &  N.  W.  B.  Co. 
V.  Snyder  (1886)  117  111.  376,  7  N.  E. 
604  (conductor  killed  by  collision  at 
intersection  of  two  lines)  ;  Deioey  v. 
Chicago  d  'N.  W.  R.  Go.  (1871)  31  Iowa, 
373  (conductor  directed  engineer  to  run 
past  horses  on  the  track)  ;  Galveston, 
a.  &  S.  A.  R.  Co.  V.  Sweeney  (1896)  14 
Tex.  Civ.  App.  216,  36  S.  W.  800  (con- 
ductor failed  to  see  if  brakeman  was  at 
his  post  of  duty). 

No  action  can  be  maintained  for  the 
death  of  u,  conductor  who,  on  taking 
charge  of  a  train,  was  told  that  tne 
steps  at  the  rear  end  of  the  last  car 
were  broken,  and  who  fell  off  the  car 
through  the  broken  steps,  after  he  had 
given  directions  to  keep  the  rear  doors 
locked.  Cameron  v.  Great  Northern  R. 
Co.   (1899)   8  N.  D.  618,  80  N.  W.  885. 

Negligence  is  inferable  where  an  engi- 
neer allows  a  fireman  who  has  not  been 
declared  competent  for  such  a.  duty  to 
take  charge  of  the  engine.  Louisville  & 
N.  R.  Co.  V.  Scanlon  (1901)  22  Ky.  L. 
Rep.  1400,  60  S.  W.  643. 

A  section  master  on  a  railroad,  who 
was  thrown  from  a  hand  car  and  in- 
jured  because   a  coemployee,   who   was 
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even  where  the  particular  employee  whose  compliance  with  the  orders 
of  the  superior  servant  caused  the  injury  was  unfit  for  his  position, 
and  the  master  was,  or  should  have  been,  aware  of  that  fact.^ 

A  similar  principle  prevents  the  maintenance  of  the  action  where 
it  was  the  duty  of  the  injured  .servant  to  direct  other  employees  by 
means  of  signals,  and  the  injury  was  due  to  the  fact  that  those  signals 

turning  the  crank  in  a  negligent  niaji-  Furnace  <f-  Mfg.  Co.  v.  Oross   (1892)   97 

ner,  was  caught  by  it  and  hurled  against  Ala.  220,  12  So.  36. 

him,  was  held  unable  to  recover.    Ken-  In  making  an  experiment  to  increase 

ney  V.  Central  R.  Co.  (1878)  61  Ga.  590.  the   pressure   for   the   purpose   of   over- 

An  employee  in  charge  of  a  hand  car,  coming  some  difficulty  in  th3  supply  of 

who,  when  a  train  is  approaching,  has  gas,   the   superintendent  of   gas   works, 

sufficient  time  to  get  it  off  the  track,  who  has  full  charge  of  the  plant,  acts  at 

and  failing  to  do  so  is  injured  by  a  col-  his  peril   upon   the   suggestions  of   per- 

lision,  cannot  maintain  an  action.     Illi-  sons  who  have   no  authority   to   direct 

nois   C.   R.    Go.   v.   Uodglin    (1S77)    85  him;  and  for  injuries  received  from  an 

111.   481.     A   section   foreman,   who  has  explosion    during    such    experiment,  in 

three  hand  cars  and  the  men  upon  them  consequence  of  his  own  carelessness  or 

under  his  direct  orders,  cannot  recover  lack  of  skill,  his  employer  is  not  liable, 

for    an    injury    caused    by    a   defective  Taylor  v.  Baldwin   (1889)    78  Cal.  517, 

brake  upon  the  second  oar,  by  reason  of  21  Pac.  124. 

which  it  ran  into  the  car  in  front  after  In   Evans    v.    Atlantic    &    P.    R.    Co. 

such   employee   had   fallen   off  in   front  (1876)    62  Mo.  49,  it  was  held  that  no 

of  it,  causing  the  latter  to  run  over  him,  action  was  maintainable,  where   a   sta- 

as  by  the  exercise  of  ordinary  prudence  tion    master,    to    whom    was   given    the 

he  could  have  kept  them  at  a  safe  dis-  management   of    all   the   freight    trains 

tance  apart.     St.  Louis,  A.  &  T.  R.  Co.  within  his  division,   and  on  whom   the 

v.  Denny   (1893)   5  Tex.  Civ.  App.  359,  special    duty    devolved    of   keeping    the 

24  S.  W.  317.  track    clear     of   obstructions,-  was   run 

A  station  agent  who  directed  the  plac-  over  by  a  train,  owing  to  the  failure  of 
ing  of  two  cars  upon  a  side  track  having  the  engineer  to  give  a  warning  signal, 
a  slight  downward  grade,  which  were  as  the  law  required  him  to  do.  It  is 
left  exactly  as  he  directed,  was  guilty  of  difficult  to  admit,  however,  that  this 
contributory  negligence  precluding  re-  was  a  proper  case  for  the  application  of 
covery  for  his  death  from  being  struck  the  doctrine  in  the  text,  unless  the  en- 
by  the  forward  car  put  in  motion  by  the  gineer  were  known  to  be  careless  or  in- 
rear  car,  which  was  started  by  a  sudden  competent.  The  circumstances  do  not 
storm,  where  he  knew  that  the  front  car  show  the  exercise  by  him  of  any  direct 
was  not  "chocked"  or  "braked,"  and  it  personal  supervision  extending,  at  the 
was  within  the  scope  of  his  duty  to  time  of  the  accident,  to  the  particular 
know  whether  or  not  the  rear  car  had  operation  to  which  the  omission  which 
also  been  left  in  such  condition, although  caused  the  injury  was  incident;  and  in 
it  does  not  appear  whether  or  not  he  did  no  respect,  therefore,  was  he  a  partici- 
know  of  that  fact.  Brunswick  dc  W.  R.  pator  in  the  culpable  act. 
Co.  V.  Smith  (1896)  97  Ga.  777,  25  S.  The  fact  that  a  servant  did  not  pre- 
E.  759.  vent  his  son  from  following  him  on  to 

No  recovery  can  be  had  under  the  Ala-  a  scaffold  on  which  he  was  working,  and 

hama  employers'  liability  act  (see  chap-  that  the  scaffolding  fell,  does  not  shoiv 

ter  xxxvii.,  post)    for   a  furnace   com-  contributory  negligence  of  the  servant, 

pany's  failure  to  keep  in  repair  a  certain  as  matter  of  law,  where  no  one   testi- 

article    belonging   to    its   ways,    works,  lies  that  the  scaffolding  was  safe  even 

machinery,    and    plant,    on    account    of  though    the    boy    had    not   been    on    it. 

which  its  master  mechanic  is  alleged  to  Cole  v.  Warren  Mfg.  Co.  (1899)  63  N.  J. 

have  been  killed,  where  he  was  intrusted  L.  626,  44  Atl.  647. 

with  the  exclusive  duty  of  seeing  that  ^  Roblin  v.  Kansas  City,  St.  J.  d  C.  B. 

such  ways,  works,  machinery,  and  plant  R.   Co.    (1894)    119  Mo.  476,  24  S.   W. 

were  in  proper  condition.     Birmingham  1011. 


345] 


NEGLlGEilCfi  AT  TIME  OF  INJURY. 


887 


were  improperly  given,^  or  were  not  given  at  such  time  and  place  as 
his  duty  required.*  But  the  employer  is  not  absolved  by  the  mere 
fact  that  the  signal  which  brought  about  the  occurrence  which  was 
the  immediate  cause  of  the  injury  was  given  by  the  injured  servant. 
If  the  proper  signal  was  given,  the  servant's  obligations  must  evi- 
dently have  been  completely  discharged,  and  there  is  nothing  upon 
which  to  base  an  imputation  of  contributory  negligence.^ 

The  mere  fact  that  a  foreman  renders  manual  assistance  to  his 
subordinates  in  performing  a  certain  operation  does  not  show  that 
he  was  negligent.® 

345.  Failure  of  injured  servant  to  influence  the  conduct  of  coem- 
ployees  not  under  his  control.— Where  the  injured  servant  had  no  right 
to  control  the  conduct  of  the  servant  who  inflicted  the  injury,  it  is 
plain  that  the  former  cannot  be  deemed  culpable  merely  for  the 
reason  that  he  did  not  attempt  to  prevent  the  latter  from  doing  the 
act  which  brought  about  the  accident.-^  Nor  is  an  injured  servant 
deemed  to  have  been  culpable  for  the  reason  that  he  failed,  by  remon- 


'  A  railroad  company  is  not  liable  for 
the  death  of  a  brakenian  killed  while 
making  a  flying  switch,  by  the  engi- 
neer's running  the  train  at  an  unneces- 
sary, unusual,  and  dangerous  rate  of 
speed,  where  the  engineer  was  under 
the  control  of  the  brakeman  at  the  time 
of  the  accident,  as  to  the  rate  of  speed, 
and  obeyed  the  signals  given  by  such 
brakeman.     McDerm,ott  v.  Atchison,  T. 

6  8.  F.  R.  Co.  (1896)  56  Kan.  319,  43 
Pac.  248.  See  also,  to  a  similar  effect, 
Hudson  V.  Charleston,  C.  &  C.  R.  Co. 
(1893)   55  Fed.  248. 

*  Le  Bahn  v.  New  York  C.  £  H.  R.  R. 
Co.   (1894)  80  Hun,  116,  30  N.  Y.  Supp. 

7  i  Muldoicney  v.  Illlinois  C.  R.  Go. 
(1874)   39  Iowa,  615. 

Where  the  testimony  of  defendant's 
engineer  tends  to  show  that  the  engine 
causing  the  injury  was  moved  in  re- 
sponse to  a  signal  from  a  brakeman  who 
was  killed,  it  is  competent  in  rebuttal 
to  show  by  a  witness  that  he  was  in  a 
position  to  see  intestate  at  the  place 
where  he  was  alleged  to  have  been  when 
the  signal  was  given,  and  did  not  see 
him  there,  nor  any  signal  given.  Louis- 
ville (i  N.  R.  Co.  V.  York  (1901)  128 
Ala.  305,  30  So.  676. 

'  See  Louisville  &  N.  R.  Co.  v.  Morgan 
(1896)  114  Ala.  449,  22  So.  20;  Hous- 
ton &  T.  C.  R.  Go.  v.  Kelley  (1896)  13 
Tex.  Civ.  App.  1,  34  S.  W.  809,  46  S.  W. 
863. 

•  Houser  v.  Chicago,  B.  I.  d  P.  R.  Co. 


(1882)    60  Iowa,  230,  46  Am.  Rep.  65, 
14  N.  W.  778. 

'  As,  where  the  engineer  of  a  switch 
engine,    who    was   injured    by   collision 
with  a  train  left  standing  at  night  on 
the  main  track,  unguarded  and  without 
danger    signals,    allowed    a   switchman, 
whose  duty  it  was  to  look  out  for  sig- 
nals, to  ride  in  the  engine  caboose,  in- 
stead of  on  the  footboards,  from  which 
latter  point  he  could  have   obtained   a 
better  view,  the  evidence  being  that  the 
engineer  had  no  authority  to  order  him 
back   to   the   footboards,    and   that   the 
switchman   could   have   a   view   of   the 
track    from   his    place    in    the   caboose. 
Atchison,  T.  d:  8.  F.  R.  Co.  v.  Tunnell 
(1897)  58  Kan.  815,  Appx.  49  Pac.  661. 
Or  where   an   employee  on  a  hand  car 
running  at  full  speed  into  a  place  ob- 
scured with  dense   smoke   failed  to  re- 
quest or  demand  the  foreman  to  stop  the 
car,  after  learning  that  it  was  not  his 
purpose  to  send  a  flagman  in  advance 
to  learn  if  there  were  any  trains  on  the 
track.     Woodward  Iron  Co.  v.  Andrews 
(1897)    114  Ala.  243,  21   So.  440.     Or 
where    a   road    master   traveling    on    a 
work  train,  in  which  cars  were  ahead  of 
the  engine,  but  not  controlling  the  man- 
ner of  its  operation,  was  injured  by  a 
collision  resulting  from  the  fact  that  no 
flagman  was  posted  on  the  leading  car 
to    warn    the    engineer    of    the   danger. 
Rinard  v.    Omaha,   K.    C.   d  E.  B.   Go. 
(1901)   164  Mo.  270,  64  S.  W.  124. 
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strance  or  otherwise,  to  procure  a  negligent  fellow  servant's  compli- 
ance with  a  rule  promulgated  to  protect  employees  of  the  classes  to 
which  tliej'  both  belong.^  ISTor  is  it  negligence  in  a  servant  to  omit 
to  draw  tlie  attention  of  a  fellow  servant  to  facts  indicating  the 
propriety  of  a  certain  course  of  conduct,  when  that  fellow  servant 
has  actually  observed,  or,  in  view  of  the  functions  assigned  to  him, 
ought  to  have  observed,  those  f  acts.^ 

Clearly,  however,  it  is  impossible  to  lay  down  any  general  rule  to 
the  effect  that  a  servant  is  absolutely  free  from  any  obligation  to 
supervise,  and,  if  need  be,  inHuence,  the  conduct  of  his  fellow  serv- 
ants. For  instance,  if  one  servant  sees  that  the  physical  condition 
of  another  is  such  that,  if  left  to  himself,  he  will  be  incapable  of 
performing  a  certain  duty  the  execution  of  which  for  a  limited  period 
is  of  extreme  importance  in  the  interests  of  the  employer  and  the 
public,  but  that  the  possible  consequences  of  his  unlit  condition  may 
be  obviated  by  proper  supervision,  it  may  be  justifiable  for  the  former 
servant  to  continue  working  in  company  with  the  latter  (see  §  302a), 
and  if  he  does  this,  he  is  bound  to  exercise  the  necessary  supervision, 
and  do  what  he  reasonably  can  to  prevent  the  incompetency  of  his 
fellow  sen'ant  from  producing  injury  to  himself  and  others  whose 
safety  is  involved.* 

346.  Departure  from  customary  methods  of  work. — In  one  case  it 
was  laid  down  that  the  servant's  noncompliance  with  a  custom,  in 
respect  to  the  course  of  action  followed  at  the  time  of  the  accident,  is 
a  circumstance  proper  to  be  considered  by  the  jury,  as  tending  to 
prove  eupability  on  his  part ;  but  that  it  is  not  conclusive  evidence  of 

^  TS!ew  Jersey  £  N.  T.  R.  Co.  v.  Young  ing  that  a  fireman  who  had,  for  some 
(1802)  1  C.  C.  A.  428,  1  U.  S.  App.  96,  hours  before  the  collision  which  caused 
49  Fed.  722 ;  Missouri,  K.  &  T.  R.  Go.  v.  his  injury,  known  that  his  engineer  was 
Fouler  (1900)  61  Kan.  320,  59  Pac.  648.  in  such  a  somnolent  condition  as  to  have 
In  both  these  cases  the  contention  was  fallen  asleep  several  times,  had  re- 
that  a  fireman  should  have  endeavored  mained  on  the  engine  without  taking 
to  induce  his  engineer  to  comply  with  a  active  steps  to  keep  the  engineer  awake, 
rule  prescribing  that  the  speed  of  trains  or  reporting  the  matter  to  the  conduct- 
should  be  slackened  when  they  are  ap-  or,  or  notifying  the  train  despatcher. 
proaching  switches.  Carroll  v.  East  Tennessee,  V.  &   G.  R. 

'Missouri,  K.  &  T.  R.  Go.  v.  Fowler  Go.  (1889)  82  Ga.  452,  6  L.  R.A.  214, 
(1900)  61  Kan.  320,  59  Pac.  648  (fire-  10  S.  E.  163,  holding  that  it  was  error 
man's  first  duty  being  to  keep  up  steam,  to  give  the  jury  to  understand  that  the 
and  when  not  thus  employed  to  keep  a  fireman  was  not  subject  tO'  the  obliga- 
lookout  for  signals,  he  is  not  bound  to  tions  thus  indicated,  in  the  absence  of 
tell  his  engineer  of  the  absence  of  a  specific  rules  imposing  them,  and  that 
safety  signal)  ;  Lalce  Sliore  d>  M.  S.  R.  he  would  be  entitled  to  recover,  if,  at  or 
Co.  V.  Wilson  (1894)  11  Ind.  App.  488,  immediately  before  the  moment  when 
38  N.  E.  343  (similar  facts, — engineer  the  collision  occvirred,  he  wis  free  from 
had  learned  of  danger  signal,  but  de-  negligence  in  regard  to  obsev^-ing  the 
termined  to  proceed ) .  engineer's   condition  and    keeping    him 

*  A   jury   would  be  warranted  in   in-   awake, 
ferring  negligence  from  testimony  show- 
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such  culpability.-'  This  would  certainly  seem  to  be  the  correct  prin- 
ciple, as  the  contrary  doctrine  would  have  the  effect  of  assimilating  a 
mere  custom  to  a  rule  or  a  specific  order.  See  subtitle  T),  infra. 
But  there  is  one  decision  which,  to  say  the  least,  leans  very  strongly 
in  the  opposite  direction.^ 

C.     Qualifying  ciecumstances  tending  to  negative  the  infee- 

ENCE    OF    culpability. 

347.  Qualifying  circumstances  enumerated. — In  the  following  sub- 
title it  is  proposed  to  discuss  several  evidential  factors  which,  in 
many  cases  of  the  type  reviewed  in  the  preceding  subtitle,  will  render 
it  necessary  to  take  the  opinion  of  the  jury  with  respect  to  the  quality 
of  acts  or  omissions  which,  if  those  factors  were  not  involved,  would 
be  deemed  conclusive  pi'oof  of  negligence.  This  result  may  be  pro- 
duced by  testimony  which  tends  to  establish  one  of  the  following 
situations : 

(a)  That  the  servant  was  not  of  full  age. 

(b)  That  the  servant  did  not  control  the  production  of  the  ma- 
terial conditions  or  the  methods  of  work  from  which  his  injury 
resulted. 

(c)  That  the  servant  had,  at  the  moment  when  the  accident  oc- 
curred, temporarily  forgotten  the  existence  of  the  danger  which 
caused  that  accident. 

(d)  That  the  servant,  in  doing  what  he  did  at  the  time  of  the 
accident,  was  complying  with  a  fonnal  rule  of  the  employer. 

(e)  That  the  servant,  in  doing  what  he  did  at  the  time  of  the 
accident,  conformed  to  customary  methods  of  work. 

ff)  That  the  servaiit  acted  on  the  presumption  that  the  master's 
plant  was  in  good  condition. 

(g)  That  the  servant  acted  on  the  presumption  that  the  various 
operations  incident  to  the  use  of  the  plant  would  be  carefully  per- 
formed. 

'  The  mere  fact  that  it  was  customary  it  was  held  that  contributory  negligence 
for  train  hands  to  lie  down  on  the  top  was  a  bar  to  the  action  of  a  conductor 
of  a  car  while  it  was.  passing  through  a  of  a  work  train,  who  was  injured  by  the 
tunnel,  and  that  a  servant  who  was  in-  derailment  of  a  "shanty  car"  on  which 
jured  by  striking  the  top  was  sitting  he  had  mounted  to  give  signals.  The 
on  the  cupola  of  a,  caboose,  does  not  specific  grounds  of  the  decision  are  not 
necessarily  show  that  he  was  negligent  very  clear  from  the  report,  but  it  would 
in  taking  that  position.  Mexican  Cen-  seem  that  the  court  relied  mainly  on 
tral  R.  Go.  v.  Eckman  (1900)  42  C.  C.  the  fact  that  the  assumption  of  such  a 
A.  .344,   102  Fed.  274.  position  was  shown  by  the  evidence  to 

^  (ieorpia,  C.  &  ^-  R-  f^o.  v.  Hallman    be  both  contrary  to  the  usual  custom, 
(1895)   97  Ga.  317,  23  S.  E.  73.    There    and  unnecessary. 
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(h)  That  the  course  of  action  pursued  by  the  servant  was,  in  a 
reasonable  sense  of  the  word,  necessary. 

(i)   That  the  servant  was  acting  in  an  emergency. 

(j)   That  the  servant  was  acting  under  the  influence  of  fear. 

(k)  That  the  servant  was  acting  under  the  influence  of  bodily 
pain. 

(1)   That  the  servant  was  trying  to  save  the  life  of  another  person. 

(m)   That  the  servant  was  trying  to  preserve  the  master's  property. 

(n)  That  the  servant  acted  under  or  in  compliance  with  direct 
orders  or  instructions  of  the  master  or  the  master's  representative. 
See  chapter  xxiii.^  post. 

(o)  That  he  had  been  assured  by  the  master  or  the  master's  repre- 
sentative that  the  act  which  caused  his  injury  might  safely  be  done. 
See  chapter  xxiv.,  post. 

The  cases  relating  to  each  of  these  predicaments  will  be  reviewed 
in  the  ensuing  sections. 

The  above  list  might  be  supplemented  by  adverting  to  the  situa- 
tion presented  by  e^'idence  which  indicates  that  the  servant  had  no 
notice,  actual  or  constructive,  of  the  danger  to  which  the  injury  was 
due.  But  the  true  logical  significance  of  such  evidence  is  rather 
that  an  essential  element  of  negligence  was  absent,  than  that  different 
opinions  might  reasonably  have  been  entertained  as  to  the  quality  of 
the  conduct  in  question.  I  or  this  reason  the  effect  of  the  servant's 
ignorance  of  the  risk  is  more  appropriately  discussed  in  connection 
with  the  subjects  treated  in  subtitle  A,  supra.  See  §§  319-321, 
supra. 

348.  Minority  of  injured  servant. — (This  section  should  be  read  in 
connection  Avith  §§  244-251,  291,  supra,  and  §§  398-400,  infra.) — 
A  detailed  discussion  of  the  extent  to  which  -minors  are  chargeable 
with  contributory  negligence  would  be  out  of  place  in  the  present 
treatise.  It  will  be  suflicient,  by  way  of  introduction  to  the  state- 
ment of  the  effect  of  the  various  decisions,  to  refer  succinctly  to  a 
few  of  the  fundamental  principles  which  determine  whether  that 
defense  is  available. 

In  the  investigation  of  this  question  three  distinct  subsidiary  ques- 
tions present  themselves  for  settlement: 

(1)  Had  that  person  reached  such  an  age  that  negligence  could 
be  imputed  to  him  at  all  ? 

(2)  Supposing  him  to  have  reached  that  age,  did  he  understand 
the  danger  from  which  his  injury  resulted  ? 

(3)  Supposing  him  to  have  understood  the  danger,  had  he  suffi- 
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cient  mental  and  pliysical  capacity  to  regulate  his  conduct  in  the  man- 
ner ada,pted  to  secure  his  safety  as  effectually  as  the  circumstances 
admitted  ? 

It  is  clear  that  there  must  be  some  age  below  -which  the  capacity 
for  negligence  should  be  deemed  entirely  absent.^ 

But  as  it  has  never  been  proposed  to  ascribe  absolute  incapacity  to 
children  abo%'e  seven  years  of  ag-e,^  and  children  under  that  age  need 
not  be  taken  into  account  as  industrial  factors  or  parties  to  contracts 
of  em.ployment,  it  follows  that  the  first  of  the  above  questions  may 
be  considered  to  be  of  no  practical  importance  in  connection  with  the 
law  of  employers'  liability. 

With  regard  to  the  second  and  third  questions  the  essential  and 
controlling  conception  by  which  a  minor's  right  of  action  is  deter- 
mined with  reference  to  the  existence  or  absence  of  contributory  fault 
is  that  his  capacity  is  the  measure  of  his  responsibility.  If  he  has 
not  the  ability  to  foresee  and  avoid  the  danger  to  which  he  may  be 
exposed,  negligence  will  not  be  imputed  to  him  if  he  unwittingly 
exposes  himself  to  that  danger.*  For  the  exercise  of  such  measure 
of  capacity  and  discretion  as  he  possesses,  he  is  responsible.*  In  a 
recent  decision  of  one  of  the  Federal  courts  of  appeals  it  was 
laid  down  that,  after  passing  the  age  of  fourteen  years,  a  child  is 

'See  Shearm.  &  Redf.  Neg.  §  73a.    In       '  StrawTiridge  v.  Bradford  (1889)   128 

Mcintosh  V.  Missouri  P.  R.  Co.   (1894)  Pa.   200,   18   Atl.   346,  stating  effect  of 

58  Mo.  App.  281,  the  court  recognized  Philadelphia  City  Pass.  R.  Co.  v.  Eas- 

three  distinct  periods  during  minority,  sard.  (1874)   75  Pa.  367;  Crissey  \.  Hes- 

saying:      "There   is   no   specific   age   at  tonville,  M.  £  F.  Pass.  R.   Co.    (1S74) 

which  the  courts  will  or  will  not  declare  75  Pa.  86. 

a.  party  to  be  possessed  of  sufficient  ex-        'Glover  v.   Gray    (1881)    9   111.  App. 

perience  or  discretion  to  look  after  his  332,  where  it  was  held  improper  for  the 

own   safety.      The    circumstances    have  trial    court    to    assume    that   a    boy   of 

much   to   do   in   settling   that   question,  twelve  was  wholly  incapable  of  appreei- 

The  child  is  often  of  such  tender  years  ating  danger   or   of   exercising   any   de- 

that  the  courts  will  say,  as  matter  of  gree  of  care  whatever,  and  to  instruct 

law,   that  ordinary   care  cannot  be  ex-  the   jury  that  the  boy's  "knowledge  of 

pected  of  it,  and  that  it  should  not  be  the  danger  was  not  to  be  taken  into  ac- 

charged    with    contributory   negligence,  count  in  considering  his  right  to  recov- 

Then   there   comes  an   age,   attended  or  er."     A  minor  is  bound  to  exercise,  as 

not    with     experience    or    inexperience,  much  as  if  he  were  an  adult,  that  degree 

when  capacity  is  a  question   of   doubt,  of  intelligence,  knowledge,  and  judgment 

and  in  such  cases  the  courts  submit  the  which  he  actually  possesses.     Luebke  v. 

question  io  the  jury  or  triers  of  the  fact.  Berlin    Much.    Works    (1894)     88    Wis. 

Passing  this,  the  party  injured  may  be  442,  60  N.  W.  711.     The  care  required 

of  such  age  and  experience  that  there  is  of  a  minor  who  has  attained  years  of 

no  longer  doubt  as  to  the  possession  of  discretion  "is  not,  indeed,  that  required 

sufficient  capacity,  and  then  the  courts  from  persons  of  full  age,  but  is  to  be 

will  treat  the  matter  as  beyond  dispute,  ascertained  with   reasonable    regard    to 

and  hold  the  party   to   the   exercise  of  the  ordinary  conditions  attendant  upon 

ordinary   care"  his  years."    Beckham  v.  Hillier  (1885) 

•See  Shearm.  &  Eedf.  Neg.  §  73a.  47  N.  J.  L.  12. 
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presumed  to  be  capable  of  avoiding  danger  by  the  exercise  of  due 
care.*  And  this  is  probably  the  rule  in  all  jtirisdictions.^  Accord- 
ing to  some  cou.rts  the  presumption  with  regard  to  servants  of 
less  than  fourteen  years  is  that  they  have  neither  sulHcient  capacity 
and  understanding  to  be  sensible  of  danger,  nor  the  power  to  avoid 
it; ''  or,  as  the  doctrine  has  also  been  stated,  a  child  between  the  age 
of  seven  and  fourteen  is  prima  facie  incapable  of  exercising  judgment 
and  discretion,  and  therefore  prima  facie  incapable  of  contributory 
negligence.*  AVhat  may  be  the  precise  effect  of  this  presumption, 
considered  as  a  rule  of  procedure,  is  not  very  clear.  Apparently  it 
is  not  overcome  by  evidence  showing  merely  tliat  the  child  was 
unusually  intelligent  for  his  age.'-*  For  practical  purposes,  perhaps, 
it  may  be  said  to  imply  nothing  more  than  that  the  cases  must  be 
very  rare  indeed  in  which  a  court  will  deem  itself  justified  in 
declaring  the  servant  negligent,  as  a  matter  of  law.^"  If  this  is 
really  its  effect,  it  would  seem  to  put  the  servant  virtually  in  the 
same  position  as  the  doctrine  of  the  majority  of  the  courts  which  is 
stated  below. 

In  Scotland  a  somewhat  similar  conclusion  is  arrived  at,  but  by  a 
different  route.  The  reasons  assigned  for  that  conclusion  seem  to 
be  scarcely  in  harmony  with  the  theory  of  contributory  negligence 
which  is  accepted  in  the  English  and  American  courts.-'^  See  §§  323 
et  seq.,  supra. 

"  E.  8.  Eiggins  Carpet  Co.  v.  O'Keefe  overcome  the  presumption  of  the  want 

(1897)   25  C.  C.  A.  220,  51  U.  S.  App.  of   judgment   and   discretion   which  his 

74,  79  Fed.  900.  age  prima  facie  implies. 

*  See  Shearm.  &  Redf.  Neg.  §  73a.     It       "  In  the   Pennsylvania   case   cited   in 

is   not  error  to  give  an  instruction   to  note  6,  supra,  it  was  left  to  the  jury  to 

the  effect  that  the  jury,  having  seen  the  determine  whether  the  servant  had  suf- 

plaintiff,  a.  minor  of  about  eighteen,  on  ficient     understanding     to     comprehend 

the   witness   stand,   might   consider   his  and  guard  against  the  danger,  the  evi- 

appearance  in  determining  the  question  dence  being  that,  while  in  an  elevator, 

of  his  intelligence  and  capacity  to  ap-  he  allowed  his  foot  to  project  over  tne 

prphend  and  avoid  the  dangers  incident  platform  and  it  came  into  collision  with 

to  his  employment.     Disotell  v.  Henry  a  projecting  sill. 

Luther  Co.    (1895)    90  Wis.  635,  64  N.       "An  injury  received  by  a  girl  of  less 

W.  425.  than  fourteen  years  of  age  in  manipu- 

'  Nagle   v.    Allegheny    Valley    B.    Co.  lating  a  carding  machine  is  considered 

(1878)     88    Pa.    35,    32   Am.    Rep.    413  to  be  the  consequence  of  the  fault  of  the 

(omission  to  look  out  for  train,  when  master  in  employing  so  young  a  girl  in 

about  to  cross  track ) .  work  so  dangerous.    Hence,  although  she 

'  Tutwiler   Coal,   Coke   &  Iron   Co.  v.  may  have  been  injured  in  doing  some- 

Enslen  (1901)   129  Ala.  336,  30  So.  600.  thing  which,  if  she  had  been  of  full  age, 

°  In  the  Alabama  case  cited  in  note  7,  would  have  imported  contributory  neg- 

supra,  it  was  held  that,  in  an  action  to  ligence,   she    may    maintain    an   action 

recover  damages   for  the   alleged   negli-  therefor,  the  legal  situation  being  that 

gent  killing  of  a  boy  fourteen  years  old,  the  culpability  so  imputed  to  the  mas- 

the   mere   fact   that   the   said   boy   was  ter  "displaces   any  contention  that  she 

shown  to  be  "bright,  smart,  and  indus-  was  so   negligent"  as  to  disentitle  her 

trious,"  without  more,  is  insufficient  to  to    compensation.      Sharp    v.    Pathhead 
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In  the  majority  of  the  courts  the  effect  of  the  evidence  is  not  con- 
sidered with  reference  to  any  presumption  entertained  with  respect 
to  children  under  and  over  fourteen  years.  In  all  jurisdictions  the 
power  of  controlling  or  setting  aside  verdicts  is  exercised  more  un- 
willingly and  more  rarely  in  the  case  of  very  young  children  than 
in  the  case  of  those  who  are  approaching  full  age.  But  in  this,  as  in 
all  other  circumstances  in  which  the  rights  of  the  parties  are  depend- 
ent upon  the  view  taken  as  to  the  respective  provinces  of  courts  and 
juries,  there  is  a  good  deal  of  inconsistency  in  the  treatment  of 
essentially  identical  facts. 

For  the  purpose  of  enabling  the  reader  to  compare  the  decisions 
regarding  minors  with  those  regarding  adults,  they  are  grouped  with 
respect  to  the  following  predicaments,  which  correspond  with  those 
adopted  as  the  basis  of  classification  in  the  preceding  sections.  This 
remark  is  applicable  more  especially  to  cases  involving  injuries  from 
moving  machinery. 

(1)  Failure  to  use  appropriate  precautions.^^  See  §§  331,  336, 
siipra. 

(2)  Eaihire  to  give  proper  attention  to  the  siirroundings.^*  See 
§  332,  supra. 

Spinning   Co.    (1885)    12  Sc.   Sess.   Cas.  alleged  to  have  been  sustained  by  a  de- 

4th  series,  574.  fective    machine    at    which    he    was    at 

"  Where   a  young  girl    of    seventeen  work,  where,  by  the  use  of  such  care  as 

years  swears  that  she  did  not  know  of  his  age  and  experience  fitted  him  to  ex- 

the  danger  that  soda  water  bottles  might  ercise,  he  could  have  avoided  the  injury, 

burst  at  a,  certain  stage  in  the  process  Roberts  v.  Porter  Mfg.  Go.    (1900)    110 

of  filling,  a  jury  is  warranted  in  finding  Ga.  474,  35  S.  E.  674. 

that  she  was  not  negligent  in  omitting  A  minor  injured  by  a  drill  lowered  in 

to  put  on  a  mask  provided  by  the  em-  a   shaft   which     he   was    ascending    by 

ployer.      Crocker    v.    Banks    (1888)     4  means  of  ladders  is  guilty  of  contribu- 

Times  L.  R.  324.  tory    negligence    in    ascending    without 

A  boy  sixteen  years  of  age  working  as  signaling  in  some  manner   to  those   on 

a  trackman  is  not  guilty  of  contributory  the   surface.      Snyder  v.    Violp.   Min.    & 

negligence   in   going  on   a,  hand   car   in  Smelting   Co.    (1891)    2   Idaho,   771,   26 

company    with    his    foreman,    who    had  Pac.  127. 

neglected  his  duty  to  ascertain  whether  "  The  mere  fact  that  an  inexperienced 

it  would  be  safe,  into  a  deep  cut  around  minor  might,  by  using  his  eyesight,  have 

a  curve  where  they  meet  an  extra  train,  observed  the  peril  to  which  his  injury 

Turner  v.  'Norfolk  &  W.  R.  Co.    (1895)  was  due,  will  not  enable  his  employer  to 

40  W.  Va.  675,  22  S.  E.  83.  defeat    his   claim    for   damages    on    the 

Where  a  servant  aged  seventeen  years,  gi-ound  that  he  was  guilty  of  contribu- 

who  had  been  employed  in  defendant's  tory   negligence.     Hill   v.    Gust    (1876) 

mill  for  two  years,  and  in  the  dye  room  55  Ind.  45;  Eaynes  v.  Erk  (1893)  6  Ind. 

for  four  weeks,  before  falling  into  a  vat  App.  332,  33  N.  E.  637. 

and  getting  badly  scalded,  testifies  that  In    an   action   for  damages     for    the 

he  slipped  on  tne  wet  floor  while  leaning  death    of    a    minor    employee,    evidence 

over   the    vat,    and   that   the   floor    was  that,  when  shoving  a  car  from  a  side  to 

usually  wet,  there  is  a  presumption  of  a  main  track,  he  was  looking  towards 

negligence  on  his  part.    Bessey  v.  A  eiri-  the   engine,   when   he  should  have   been 

chaicaniok    Co.    (1900)    94   Me.    61,    46  looking  ahead  at  the  car  before  him,  and 

\tl.  806.  -hat  if  he  had  been  at  the  place  where 

A  minor  cannot  recover  for  an  injury  he  should  have  been  he  would  rot  have 
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(3)  Taking  or  remaining  in  an  unnecessarily  dangerous  position.^* 
See  §§  334,  335,  supra. 

been   hurt,   demands  a  verdict   for   the  that  plaintiff,  a  boy  of  thirteen  years  of 

defendant.    Littlrjohn  v.  Central  R.  Co.  age,    was    carelessly    playing    with    the 

(1884)   74  Ga.  396.  cotton-winding  machine  when  he  was  in- 

It  is  for  the  jury  to  say  whether  an  jured    (there  being  evidence  tending  to 

employee  seventeen  years  of  age  is  free  establish   this   fact),   the   plaintiff   was 

from  contributory  negligence,  where  he  guilty    of    contributory    negligence    and 

permits  his  sleeve  to  come  into  contact  could  not  recover, — is  not  objectionable, 

with  a  set  screw  on  a  revolving  shaft,  of  Rock   v.   Indian   Orchard   Mills    (1886) 

the  danger  of  which  he  has  full  knowl-  142  JIass.  522,  8  N.  E.  401. 

edge.     Keller  v.   Gaskill    (1893)    9  Ind.  An  employer  is  not  liable  for  injury 

App.  670,  36  N.  E.  303.  to  a  boy  of  twelve  and  a,  half  years  from 

An  intelligent  boy  familiar  with  the  falling  into  the  uncovered  cogs  of  a  ma- 
operation  of  a  machine  of  which  he  had  chine  in  a.  scuffle  between  himself  and 
charge  in  a  pulp  mill,  who,  with  nothing  another  boy,  where  the  injured  boy  was 
to  distract  his  attention,  in  attempting  aware  of  the  danger.  Borck  v.  Michi- 
to  straighten  a  wrinkle  in  a  piece  of  felt  gan  Bolt  £  Nut  Works  (1896)  111  Mich, 
running  between  rollers,  grasped  the  felt  129,  69  N.  W.  254. 

so  closely  to  them  that  his  fingers  were  ^'  Contributory    negligence    of    a    boy 

cut  and  crushed,  cannot  recover.     Bige-  twelve  years  old  employed  by  a  railroad 

lovy  V.  Danielson   (1899)    102  Wis.  470,  company  cannot  be  based,  as  a  matter  of 

78  N.  W.  599.  law,  upon  the  fact  that,  in  the  perform- 

Negligence  is  inferable  where  a  boy  of  ance  of  his  duties,  which  necessitated 
ordinary  intelligence,  over  fourteen  years  his  crossing  a  switch  upon  which  cars 
of  age,  who  for  two  months  has  been  were  standing  forming  no  part  of  a 
regularly  assisting,  three  times  a  day,  train,  he  crawled  under  the  cars  and 
in  tubing  each  of  28  "mules,"  allows  was  injured  by  a  train  backed  against 
his  fingers  to  be  caught  in  gearing  which  them,  it  appearing  that  he  had  been  em- 
is  in  full  view.  Silvia  v.  Sagamore  Mfg.  ployed  about  the  railroad  yards  where 
Co.   (1901)   177  Mass.  476,  59  N.  E.  73.  the  accident  happened,  for  three  years. 

That  a  boy  attending  a  machine  hav-  and  that  he  had  been  cautioned  to  listen 

ing    unguarded    cogwheels    allowed    his  for  signals  and  not  to  pass  under  or  be- 

hand  to  slip  into  such  wheels  because  of  tween   cars   when   he    might   apprehend 

his  own  inadvertence  or  inattention  in  danger ;   it  further  appearing,  however, 

watching  another  boy  who  was  near  by  that  the   shifting  of  the  train  to  such 

gives  him  no  right  of  recovery  against  track,  although  a  matter  of  convenience, 

the  employer.    E.  8.  Eiggins  Carpet  Co.  was  not  one  of  necessity;  and  it  further 

V.  O'Keefe   ( 1897 )    25  C.  C.  A.  220,  51  appearing  that  no  signal  was  given  at 

U.  S.  App.  74,  79  Fed.  900.  the  time  the  train  was  shifted  on  to  the 

A  boy  of  seventeen  who  is  injured  by  track.      Omaha  &  R.    Valley  R.   Co.   v. 

dangerous  machinery,  near  which  he  has  Morgan    (1894)   40  Neb.  604,  59  N.  W. 

been  set  to  work  by  his  master,  and  the  81. 

dangerous  character  of  which  was  as  An  inexperienced  boy  of  fifteen  or  six- 
apparent  to  him  as  to  the  master,  can-  teen  is  not,  as  matter  of  law,  guilty  of 
not  recover  therefor  merely  because  he  contributory  negligence  in  placing  his 
is  a  minor,  where  the  injury  was  caused  hand  while  engaged  in  his  employment 
by  reason  of  his  own  negligence  and  in-  so  near  the  teeth  of  a  saw  as  to  be 
attention  to  what  he  was  doing;  there  struck  by  them,  where  they  revolved  so 
being  no  necessity  for  him  to  expose  rapidly  as  to  be  invisible.  Barg  v.  Bous- 
himself  to  the  danger  in  the  prosecution  field  ( 1896 )  65  Minn.  355,  68  N.  W.  45. 
of  his  work.  Morewood  Co.  v.  Smith  The  negligence  of  a  boy  of  twelve 
(1900)   25  Ind.  App.  264,  57  N.  E.  199.  years,   whose  hand  was  caught  by  the 

A  boy  of  twelve  is  deemed  to  be  guilty  cylinder  of  a  stave  planer  as  he  was  re- 

of  negligence   if,  while  not  engaged   in  moving    the    staves    which    had    passed 

any  duty,  he  falls  down  the  open  shaft  through  it,  is  for  the  jury.     Glover  v. 

of  a  freight  elevator  in  a  well-lighted  Gray  (1881)   9  111.  App.  329. 

room.     McDaniel  v.   Lynchhurg   Cotton  Any  boy  of  twelve  who  has  ever  seen 

Mills  Co.    (1901)    99  Va.  146,  37  S.  E.  cogwheels  at  work  will  be  presumed  to 

781.  know  that  his  hand  will  be  injured  if 

An  instruction  that  if  the  jury  found  thrust  between  the  cogs;  but  the  kuowl- 
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(4)  Doing  work  in  an  unnecessarily    dangerous    manner.^' 
§  339,  s^upra. 


See 


edge  of  the  probable  result  of  the  inser- 
tion of  the  hand,  and  appreciation  of 
the  risk  or  possibility  that  the  hand 
might  be  accidentally  drawn  between 
the  wheels,  are  two  entirely  different 
things.  Whether  there  is  such  appreci- 
ation in  the  case  of  a  servant  of  that 
tender  age  is  a  question  for  the  jury. 
Chopin  V.  Badger  Paper  Co.  (1892)  83 
Wis.  192,  53  N.  W.  452. 

A  boy  of  sixteen  set  at  work  at 
a  dangerous  machine  without  instruc- 
tion or  warning  of  the  danger  is  not,  as 
matter  of  la,w,  guilty  of  contributory 
negligence  in  placing  his  hand  so  near 
the  revolving  knives  that  it  is  drawn 
into  them,  while  engaged  in  his  duty. 
Stewart  v.  Patrick  (1892)  5  Ind.  App. 
50,  30  N.  E.  814. 

A  boy  fourteen  years  of  age  and  of 
ordinary  understanding,  who  has  for 
three  weeks  been  familiar  with  the  op- 
eration of  machinery  with  revolving 
wheels,  must  be  taken  to  know  that  his 
hand  will  be  injured  if  allowed  to  come 
tietween  the  wheels.  Patnode  v.  Warren 
Cotton  Mills  (1892)  157  Mass.  283,  32 
N.  E.  161. 

A  bright,  active,  and  intelligent  em- 
ployee of  nineteen,  who  has  worked  in  a 
paper  mill  for  nearly  two  years,  and  for 
three  weeks  about  certain  machinery 
which  he  oiled  daily,  is  guilty  of  con- 
tributory negligence  in  attempting  to 
pass  over  a  revolving  shaft  14  inches 
from  the  floor  near  a  gearing  and  fric- 
tion clutch  on  which  are  an  oil  cup  and 
set  screw,  where  he  could  pass  safely  by 
another  way  by  waiting  a  moment.  Wa- 
bash  Paper  Go.  v.  Wehh  (1896)  146  Ind. 
303,  45  N.  E.  474. 

A  child  of  fifteen  years  is  bound  to 
know  that  if  she  puts  her  fingers  be- 
tween two  heavy  rollers  in  a  mangle, 
they  will  be  crushed.  Phillips  v.  Mi- 
chaels (1895)  11  Ind.  App.  672,  39  N.  B. 
669. 

An  intelligent  girl  fourteen  and  two- 
thirds  years  old,  who  knows  how  fast  a 
box  making  uniform  trips  and  stoppages 
moves,  and  how  far  it  comes,  and  has 
worked  at  the  same  for  six  weeks,  is 
negligent  if  she  faces  it  on  her  knees 
and  allows  it  to  strike  her  on  the  head. 
Gardner  v.  Oohannet  Mills  (1896)  165 
Mass.  507,  43  N.  E.  294. 

An  employee  eighteen  years  of  age,  of 
ordinary  intelligence,  well  acquainted 
with  the  danger,  who  is  injured  while 
removing  a  roller  from  a  printing  press, 


the  manner  of  operating  which  he  is 
acquainted  with,  by  stepping  inside  it 
without  fastening  a  belt  shifter  by  which 
the  press  was  set  in  motion,  or  throwing 
the  belt  oil  the  pulley,  or  calling  assist- 
ance, in  either  of  which  cases  the  work 
could  have  been  done  in  safety, — is  guil- 
ty of  contributory  negligence,  as  matter 
of  law.  Levey  v.  Bigelow  (1893)  6  Ind. 
App.  677,  34  N.  E.  128. 

An  employee  sixteen  years  old  is,  as  a 
matter  of  law,  guilty  of  contributory 
negligence  precluding  recovery  for  inju- 
ries from  coming  in  contact  with  ma- 
chinery in  attempting  to  pass  between 
the  machinery  and  a  post  not  more  than 
16  inches  therefrom,  upon  receiving  a 
direction  from  the  engineer  to  go  around 
to  the  other  side  of  the  machine,  where 
the  attempt  was  obviously  dangerous 
and  he  could  easily  have  passed  around 
outside  the  post.  Ekendahl  v.  Hayes 
(1896)  10  App.  Div.  487,  42  N.  Y.  Supp. 
226. 

Where  a  fireman  fifteen  years  old 
goes  underneath  his  engine  to  clear  the 
ash  pan,  at  a  time  and  place  of  unusual 
hazard,  from  the  fact  of  cars  and  en- 
gines being  constantly  in  motion  on  the 
track,  there  being  no  special  necessity 
compelling  the  job  to  be  done  then,  he 
cannot  recover  for  injuries  caused  by 
another  engine  backing  against  his  own. 
Union  B.  &  Transit  Co.  v.  Leahy  (1881) 
9  111.  App.  353. 

The  danger  from  riding  upon  an  ele- 
vated platform  so  filled  with  goods  that 
a  space  of  but  2  or  3  inches  is  left  at 
the  edge  is  so  manifest  that  a  minor  of 
fourteen  is  chargeable  with  contributory 
negligence  which  will  prevent  his  re- 
covery for  injuries  resulting  from  his 
heel  catching  under  a  beam  at  the  side 
of  the  elevator  well.  Hoehmarm  v.  Moss 
Engraving  Co.  (1893)  4  Misc.  160,  23 
N.  Y.  Supp.  787. 

A  boy  of  thirteen  was  not  necessarily 
negligent  because  he  went  to  a  place 
where  he  was  not  called  by  his  duties. 
Tuticiler  Coal,  Coke,  &  Iron  Co.  v.  Ens- 
len  (1901)  129  Ala.  336,  30  So.  600. 
See  however  Evans  v.  American  Iron  & 
Tiile  Co.  (1890)  42  Fed.  519,  where  the 
court  seems  to  have  assumed,  in  a  charge 
to  the  jury,  that  a  boy  who  goes  to  an 
unauthorized  place  in  a  mill,  and,  as  a 
consequence,  is  injured  by  dangerous 
machinery,  is  negligent. 

"  The  contributory  negligence  of  a 
minor  of  seventeen  is  for  the  jury,  where 
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(5)   Uso  of  improper  appliances.^®     See  §  341,  supra. 

Disobedience  to  specific  orders  or  to  rules  is  no  less  fatal  to  the 
riglit  of  action  where  the  servant  is  a  minor  than  where  he  is  an 
ad  nit.     See  §§  363,  365,  infra. 

For  other  cases  bearing  upon  the  contributory  negligence  of 
minors,  see  chapters  xxiii.-xxv.^  posi. 


the  evidence  is  that  he  was  unskilled  in 
the  use  of  machinery;  that  he  had  been 
assigned,  just  before  the  accident,  to 
the  duty  of  putting  corn  in  the  hopper 
of  a  grinding  macliine,  from  which  the 
stuff  was  discharged  by  a  spout  5  inches 
in  length ;  that  it  was  impossible  to  see 
how  far  the  machinery  was  from  the 
mouth  of  the  spout ;  that  when  the  spout 
became  choked  the  plaintiff  thrust  his 
fingers  into  it  to  clear  it,  and  had  them 
crushed  by  the  machinery;  and  that 
the  proper  way  to  clear  the  spout  was 
to  strike  it  with  some  heavy  object,  but 
that  the  plaintiff  had  not  been  instruct- 
ed as  to  this  method.  Standard  Oil  Co. 
V.  Eiler  (1901)  22  Ky.  L.  Eep.  164i,  61 
S.  W.  8. 

A  minor  of  thirteen  is  not  guilty  of 
contributory  negligence  in  changing  the 
gauge  of  a  saw  in  the  way  in  which  he 
had  been  taught  to  do  it,  when  that  was 
the  only  method  which  his  size  and 
strength  permitted  him  to  use,  although 
there  may  have  been  other  and  better 
methods  of  effecting  such  a  change. 
Sprague  v.  Atlee  (1890)  81  Iowa,  1,  46 
N.  W.  756. 

Contributory  negligence  is  not  attrib- 
utable to  a,  minor  of  eighteen  injured 
while  attempting  to  fasten  a.  bolt  in  a, 
moving  machine  by  winding  a  string 
about  it,  although  the  danger  attending 
the  screwing  on  of  a.  nut  would  have 
been  much  less,  where  the  foreman  re- 
paired a  similar  defect  in  the  former 
way,  and  instructed  the  employee  to  do 
likewise.  Greenville  Oil  &  Cotton  Go. 
v.  Harke-y  (1899)  20  Tex.  Civ.  App.  225, 
48  S.  W.  1005. 

An  employee  of  eighteen  who  retains 
his  hold  of  a  set  screw  which  he  is  ad- 
justing, after  the  shaft  to  which  it  is 
attached  has  begun  to  revolve,  is  negli- 
gent. Carrierre  v.  McWilliams  (1901) 
104  La.  678,  29  So.  333. 

A  boy  is  not,  as  matter  of  law,  guilty 
of  contributory  negligence  in  cleaning 
out  the  boot  of  a  sand  elevator  with  his 
hand,  precluding  recovery  for  an  injury 
to  his  arm  resulting  from  the  sudden 
starting  of  the  elevator  by  another,  al- 
though the  work  might  have  been  done 


with  a  scoop,  where  there  was  no  danger 
to  be  apprehended  by  doing  the  work  in 
the  former  manner  except  in  case  of  the 
starting  of  the  elevator.  Hess  v.  Ada- 
nxnnt  Mfg.  Go.  (1896)  66  Minn.  79,  68 
N.  W.  774. 

The  contributory  negligence  of  a  mi- 
nor of  twelve  years  of  a^e  is  a  question 
for  the  jury,  where  the  evidence  is  that 
he  was  required  to  operate  an  elevator, 
worked  by  a  rope  which  he  had  to  reach 
through  an  aperture  in  the  frame  in- 
closing the  cage ;  that,  although  he  had 
been  cautioned  not  to  put  his  head 
through  this  aperture  when  the  cage  was 
moving,  he  had  not  been  told  about  any 
dangers  which  were  incident  to  the  ma- 
chine when  it  was  stationary;  and  that 
the  injury  resulted  from  the  sudden 
starting  of  the  cage  just  after  he  had 
put  his  head  through  the  aperture  to 
see  what  had  caused  the  cage  to  stop 
suddenly  between  the  floors.  O'Brien  v. 
Sanford   (1892)   22  Ont.  Eep.  137. 

A  minor  of  seventeen  who  was  injured 
in  attempting  to  remove  a,  piece  of  flesh 
from  a  machine  in  a  tannery  while  it 
was  in  operation,  when  he  could  have 
stopped  the  machine  and  removed  it 
without  danger,  cannot  recover  if  he 
knew,  through  instruction,  the  dangers 
of  operating  the  machine.  Beta  v.  Win- 
ter ■  (1900)    195  Pa.  346,  45  Atl.   1068. 

A  boy  over  seventeen  years  old,  em- 
ployed to  feed  circular  saws,  is  negligent 
in  attempting  to  clean  the  machinery 
without  stopping  the  same,  where  he 
has  had  two  years'  experience  and 
knows  that  he  is  entitled  to  stop  the 
machinery  for  the  purpose  of  cleaning 
it.  Larson  v.  Knapp,  S.  &  Co.  Company 
(1898)   98  Wis.  178,  73  N.  W.  992. 

An  intelligent  boy  of  fourteen,  who 
dismounted  towards  the  rear  of  a  steam 
roller  which  was  backing,  when  it  was 
open  to  him  to  use  the  steps  at  the  side, 
was  held  negligent  in  Barksdale  v.  Lau- 
rens  (1900)   58  S.  C.  413,  36  S.  E.  661, 

''In  Thompson  v.  Wright  (1892)  22 
Ont.  Rep.  127,  the  question  whether  a 
boy  was  negligent  in  using  improper 
materials  for  cleaning  machinery  in  mo- 
tion was  held  to  be  for  the  jury. 
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349.  Conditions  or  methods  of  work  not  under  the  control  of  the  in- 
jured servant. —  It  is  manifest  that,  where  the  injured  servant  was 
responsible  neither  for  the  creation  of  the  conditions  which  caused  the 
accident,  nor  for  the  selection  of  the  methods  of  work,  he  cannot  be 
debarred  from  recovery  merely  for  the  reason  that  those  conditions  or 
those  methods  were  not  such  as  a  prudent  man  would  have  created  or 
selected.-^  But  in  some,  at  least,  of  the  cases  cited  in  the  note  as  exem- 
plifying this  principle,  it  seems  to  be  at  least  an  open  question  whether 
the  servant,  having  full  control  of  his  actions,  should  not  have  been 
deemed  culpable  simply  on  the  ground  that  he  went  into,  or  failed  to 
retire  from,  the  position  in  which  he  was  when  the  accident  occurred. 

350.  Temporary  forgetfulness  of  danger; — contributory  negligence 
negatived  on  account  of. — (Compare  §§  358-3G1,  infra,  and  §  403, 
note,  4,  §  440,  note  14,  post.) — In  §  281,  ante,  it  has  been  shown  that, 
according  to  what  the  writer  believes  to  be  the  correct  and  logical 
theory,  the  mere  fact  that  the  servant,  owing  to  his  being  absorbed  in 
his  duties,  failed  to  remember,  at  the  time  of  the  accident,  the  exist- 
ence of  the  abnormal  risk  which  caused  his  injury,  will  not  preclude 
the  master  from  relying  upon  the  plea  that  that  risk  had  previously 
come  to  the  servant's  knowledge,  and  had  therefore  been  assumed  by 
him.  A  materially  different  situation  is  presented  where  that  fact 
is  considered  in  regard  to  its  bearing  upon  the  question  of  how  far 
the  servant's  close  attention  to  his  duties  tends  to  rebut  the  inference 
of  contributory  negligence.  In  this  point  of  view  the  effect  of  the 
decisions  may  be  summed  up  as  follows :    Where  the  servant  failed  to 

'  A  road  master  who  has  no  control  A  servant  operating  a,  steam  shovel, 
over  the  manner  in  which  a  work  train  who  is  injured  by  an  earthslide,  is  not 
is  being  operated  cannot  be  held  guii^y  responsible  for  the  dangerous  condition 
of  negligence  for  the  mere  reason  that  of  the  bank  excavated,  where  he  had 
he  rides  in  the  caboose  of  such  a  train,  nothing  to  do  with  the  work  and  was 
which  is  run  with  the  engine  behind  the  directed  by  another.  Alton  Paving, 
cars  and  without  any  flagman  on  the  Bldg.  d  Fire  Brick  Oo.  v.  Eudson{lSd7) 
leading  car.  Rinard  v.  Omaha,  E.  C.  d  74  111.  App.  612,  Affirmed  in  (1898)  176 
E.  R.  Co.  (1901)  164  Mo.  270,  64  S.  W.  111.  270,  52  N.  E.  256. 
124.  The  fact  that  a  section  hand  re-  An  instruction  that  if  an  employee 
turns  on  a  hand  car  from  the  place  of  injured  by  the  explosion  of  a  boiler  knew 
work  at  a  later  hour  than  usual  does  of  the  danger,  it  was  contributory  neg- 
not  import  contributory  negligence  where  ligence  for  him  to  remain  in  the  vicinity 
he  was  entirely  under  the  control  of  his  without  making  efforts  to  draw  the  fire 
foreman  as  to  the  hours  of  labor  and  the  or  reduce  the  pressure,  should  not  be 
movements  of  the  car.  McKune  v.  Cal-  given,  where,  in  connection  with  his  as- 
ifornia  Southern  R.  Co.  (1885)  66  Cal.  sertion  that  he  knew  the  danger,  it  was 
302,  5  Pac.  482.  manifest  that  he  was  unable  to  draw  the 

The  speed  of  a  switch  engine  not  be-  fires  or  reduce  the  pressure  against  the 
ing  under  the  control  of  a  brakeman,  he  will  of  the  person  in  charge,  whom  he 
cannot  be  charged  with  negligence  for  was  bound  to  obey.  Lehigh  Valley  Coal 
the  reason  that  it  was  run  too  fast.  Co.  v.  Kiszel  (1897)  25  C.  C.  A.  566,  51 
LocJcliart  v.  Little  Rock  £  M.  R.  Co.  U.  S.  App.  265,  80  Fed.  470. 
(1889)  40  Fed.  631. 
Vol  I.  M.  &  S.— 57. 
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take  such  precautions  as  were  appropriate  for  the  purpose  of  protect- 
ing himself  at  the  moment  when  the  accident  occurred,  evidence  that 
such  failure  was  due  to  the  fact  that  his  attention  A\'as  engrossed  by 
his  duties  is  always  competent  for  the  purpose  of  rebutting  the  infer- 
ence of  contributory  negligence  which  might  otherwise  be  drawn  from 
his  conduct;  and  if  such  evidence  is  offered,  a  court  is  very  seldom 
justified  in  declaring  him  to  have  been,  as  a  matter  of  law,  wanting  in 


proper  care.^ 

'  The  following  decisions  exemplify  the 
application  of  this  doctrine  to  various 
states  of  fact: 

(a)  Injuries  on  raihcays. — Whether 
a  blacksmith  who  had  worked  in  the 
forging  shop  of  a  railway  for  seven 
years,  and  at  the  time  of  the  accident 
was  complying  with  a  direction  to  as- 
sist in  pushing  a  car  along  on  a  track 
near  a  building  which  it  gradually  ap- 
proached, ought  to  have  seen  and  under- 
stood the  risk  of  being  caught  between 
the  car  and  the  building,  was  held  to  be 
a  question  for  the  jury,  on  the  ground 
that  he  was  giving  his  close  attention  to 
the  work.  Ferren  v.  Old  Colony  R.  Go. 
(1887)  143  Mass.  197,  9  N.  E.  608.  It 
is  not  conclusive  evidence  of  contribu- 
tory negligence  that  an  employee  of  a 
railroad,  who  was  injured  while  coup- 
ling cars,  did  not  observe  the  projecting 
timber  on  one  of  the  cars,  which  caused 
his  injury,  while  he  was  in  the  discharge 
of  another  duty  and  where  his  attention 
was  directed  to  that  duty  until  the  very 
moment  when  it  was  necessary  for  him 
to  go  between  the  cars.  Northern  P.  B. 
Co.  V.  Everett  (1894)  152  U.  S.  107,  38 
L.  ed.  373,  14  Sup.  Ct.  Rep.  474.  Wheth- 
er a  railroad  employee  directed  to  make 
a  coupling  of  cars  was  negligent  in  fail- 
ing to  observe,  while  his  attention  was 
engrossed  in  his  duties,  that  stones  on 
one  of  the  cars  to  be  coupled  were  un- 
secured, is  f\  question  for  the  jury.  Ams- 
tin  y.  Fitchhurg  R.  Co.  (1899)  172  Mass. 
484,  52  N.  E.  527.  A  railroad  brakeman 
engaged  in  coupling  cars  and  necessarily 
devoting  his  attention  to  that  portion  of 
the  train  to  which  the  engine  is  attached 
and  which  is  approaching  him  is  not 
guilty  of  negligence  in  not  examining 
the  car  behind  him,  to  see  whether  it 
was  properly  loaded,  so  as  to  preclude 
recovery  by  him  for  injuries  received 
from  improper  loading.  Louisville  &  N. 
R.  Go.  V.  RoUnson  (1891)  13  Ky.  L. 
Rep.  153,  16  S.  W.  707,  708.  On  the 
ground  that  the  work  reqviired  his  exclu- 
sive attention,  it  has  been  held  that  the 


failure  of  a  brakeman  to  remember  that 
the  drawheads  on  two  cars  which  he  was 
about  to  couple  were  so  constructed  that 
they  would  overlap  was  not  negligence, 
as  a  matter  of  law.  St.  Louis,  I.  M.  <& 
8.  R.  Go.  V.  Biggins  (1890)  53  Ark.  458, 
14  S.  W.  653.  A  brakeman  is  not,  as 
matter  of  law,  guilty  of  negligence  in 
failing  to  discover  that  the  drawbars 
on  two  cars  which  he  is  required  to 
couple  are  of  different  heights, — espe- 
cially when,  preparatory  to  making  the 
coupling,  he  has  to  open  and  shut 
switches,  procure  a.  link  and  pin,  and 
then  overtake  the  moving  portion  of  the 
train  and  adjust  them  in  it.  Ohio  &  M. 
R.  Co.  V.  Wangelin  (1892)  43  111.  App. 
324. 

In  an  action  for  injuries  received  by 
a  brakeman  owing  to  the  fact  that  one 
of  the  steps  on  the  ladder  at  the  end  of 
a  freight  car  was  missing,  which  caused 
him  to  fall  upon  the  track,  it  is  error 
not  to  submit  to  the  jury  the  question 
whether,  in  forgetting,  or  not  recalling, 
at  the  precise  moment  when  he  under- 
took to  descend  the  ladder,  that  the  car 
was  the  one  which  he  had  observed  to  be 
defective,  he  was  in  the  exercise  of  due 
care,  where  the  evidence  is  that  the  ac- 
cident took  place  at  night;  that  the 
weather  was  extremely  cold;  that  the 
^now  was  falling  heavily;  and  that  he 
had  just  left  the  caboose  where  he  had 
gone  to  warm  himself  while  the  train 
was  at  a  station,  and  was  hastening 
back  to  his  post  after  the  train  had  be- 
gun to  move.  Kane  v.  Northern  C.  R. 
Go.  (1888)  128  U.  S.  91,  32  L.  ed.  339, 
n  Sup.  Ct.  Rep.  16.  The  court  said: 
■'In  the  case  before  us,  the  jury  may, 
not  unreasonably,  have  inferred  from  the 
evidence  that,  while  the  plaintiff  was 
passing  along  the  tops  of  the  cars,  for 
the  purpose  of  reaching  his  post,  he  was 
so  blinded  or  confused  by  the  darkness, 
snow,  and  rain,  or  so  affected  by  the 
severe  cold,  that  he  failed  to  observe,  in 
time  to  protect  himself,  that  the  ear 
from  which  he  attempted  to  let  himself 
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This  doctrine  may  be  referred  to  the  general  principle  that  the  fail- 
ure of  an  employee  to  perform  a  duty  will  not  constitute  contributory 


down  -was  the  identical  one  which,  dur- 
ing the  previous  part  of  the  night,  he 
had  discovered  to  be  without  its  full 
complement  of  steps.  While  a  proper 
regard  for  his  own  personal  safety,  and 
his  duty  to  his  employer,  required  that 
he  should  bear  in  mind,  vj^hile  passing 
over  the  cars  to  his  station,  that  one 
of  them  was  defective  in  its  appoint- 
ments, it  was  also  his  duty  to  reach  his 
post  at  the  earliest  practicable  moment, 
for  not  only  might  the  safety  of  the 
moving  train  have  depended  upon  the 
brakemen  being  at  their  posts,  but  the 
engineer  was  entitled  to  know,  as  the 
train  moved  off,  by  signals  from  the 
brakemen,  if  necessary,  that  none  of  the 
cars  constituting  the  train  had  become 
detached.  .  .  .  And  if  his  going  back 
from  the  caboose  was  characterized  by 
such  haste  as  interfered  with  a  critical 
examination  of  the  cars  as  he  passed 
over  them,  that  may,  in  some  measure 
at  least,  have  been  due  to  the  fact  that 
the  first  notice  he  had  of  the  necessity 
of  immediately  returning  to  his  post, 
was  that  the  train-  was  moving  off." 

In  one  case  a  doubt  was  expressed 
whether  it  would  be  reasonable  to  ex- 
pect that  train  hands  should  retain  con- 
stantly in  their  minds  an  accurate  rec- 
ollection of  the  precise  relation  to  trains 
of  the  various  objects  which  might  be 
placed  alongside  of  and  near  to  the 
track.  Dorsey  v.  Phillips  &  C.  Gonstr. 
Co.  (1877)  42  Wis.  583.  In  another 
(where  the  action  was  against  a  strang- 
er), it  was  laid  down  that,  as  railway 
servants  are  not  bound  to  keep  in  mind 
the  precise  position  of  every  structure 
that  may  be  dangerous  to  them  when 
standing  on  the  tops  of  cars,  a  brake- 
man  was  not,  as  a  matter  of  law,  guilty 
of  contributory  negligence  precluding 
recovery  for  his  death  from  striking  his 
head  against  a  cross  beam,  maintained 
by  a  patron  of  the  road  over  the  en- 
trance of  a  switch  track  into  its 
grounds,  4  or  5  feet  above  the  top  of  the 
car  on  which  he  was  standing,  although 
he  had  been  on  the  grounds  before,  and 
had  had  an  opportunity  to  learn  of  the 
position  of  the  cross  beam.  McOovern 
V.  standard  Oil  Go.  (189G)  II  App.  Div. 
688,  42  N.  y.  Supp.  595. 

A  switchman  is  not  presumed  to  be 
negligent  because,  while  making  a  coup- 
ling, he  did  not  see  a  sliver  projecting 
from  the  rail.     Lake  Erie  d  W.  B.  Co. 


V.  Mugg   (1892)    132  Ind.  168,  31  N.  E. 
504. 

A  conductor  may  recover  damages 
against  the  company  for  injuries  caused 
by  his  stepping,  in  a  darlc  tunnel,  off 
the  back  end  of  a  car  negligently  left 
unprotected,  although  he  knew  there 
were  but  three  cars  in  the  train,  where 
he  had  momentarily  forgotten  that  fact 
in  taking  up  tickets.  Fiero  v.  New  York 
G.  &  H.  R.  R.  Go.  (1893)  71  Hun,  213, 
24  N.  Y.  Supp.  805. 

Where  a  switchman  is  injured  through 
stepping  on  to  an  adjacent  track  and 
being  run  over,  the  question  of  his  con- 
tributory negligence  is  for  the  jury, 
\A'hich  has  a  right  to  take  into  account 
the  fact  that  he  was  necessarily  en- 
grossed in  his  duties.  Bluedorn  v.  Mis- 
souri P.  R.  Co.  (1891)  108  Mo.  439,  18 
S.  W.  1103. 

An  employee  of  a  contractor  at  work 
for  a  railway  company  is  not  culpable 
in  being  so  engrossed  in  his  work  of 
holding  the  guy  of  a  derrick  that  he 
fails  to  notice  the  approach  of  an  en- 
gine. Goodfcllow  v.  Boston,  B.  &  E.  R. 
Co.   (1871)   106  Mass.  461. 

One  who,  in  the  performance  of  his 
duty  in  setting  a  brake  on  a  car,  neces- 
sarily has  his  face  turned  in  an  opposite 
direction  from  that  in  which  other  cars 
are  approaching,  although  those  cars 
have  once  collided  with  the  car  upon 
which  he  is,  and  are  reasonably  certain 
to  do  so  again,  is  not  required  to  keep 
a  lookout  for  his  safety  inconsistent 
with  the  duty  he  is  performing.  Hous- 
ton &  T.  C.  R.  Go.  v.  Smith  (1899;  Tex. 
Civ.  App.)   51  S.  W.  506. 

It  is  not  conclusive  evidence  of  a  want 
of  due  care  on  the  part  of  an  employee 
that  he  stepped  into  a  hole  between  a 
tie  and  a,  switch-rod, — even  if  he  had 
knowledge  of  the  hole, — while  in  the  dis- 
charge of  his  duty,  and  while  his  atten- 
tion was  directed  to  his  work  in  uncoup- 
ling ears.  Hannah  v.  Connecticut  River 
R.  Co.  (1891)  154  Mass.  529,  28  N.  E. 
682.  A  jury  may  properly  find  that  an 
open  sluice  2  feet  wide,  and  deep,  with 
a  single  plank  across  it  in  the  middle  of 
the  track,  made  the  place  unreasonably 
dangerous  to  a  brakeman  whose  hands 
and  eyes  were  engaged  in  coupling;  and 
that,  as  the  act  in  which  he  was  engaged 
necessarily  required  his  whole  attention, 
he  was  not  necessarily  chargeable  with 
negligence,  although  he  knew  of  the  po- 
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negligence,  •^^■]aere  such  failure  results  from  the  necessary  observance 
of  another  duty  of  equal  importance,  and  equally  binding  upon  him, 


sition  of  tlie  trench.  Plank  v.  'New  York 
C.  <£-  H.  R.  R.  Go.  (187.5)  60  N.  Y.  G07. 
Tliat  a  railroad  employee  did  not  see 
and  avoid  a  trench  under  a  track  upon 
which  he,  with  others,  was  pushing  a 
car,  which  caused  him  to  fall  upon  the 
track,  where  he  was  killed  by  the  car 
wheel  passing  over  him,  was  not  negli- 
gence, as  matter  of  law.  Gustafsen  v. 
Washburn  d  M.  Mfg.  Co.  (1891)  153 
Mass.  468,  27  N.  E.  179.  The  court  em- 
phasized the  fact  that  the  servant  was 
not  employed  in  digging  the  ditch,  or 
about  anything  connected  with  the  ditch, 
but  was  employed  near  it  on  other  work, 
and  proceeded  thus:  "The  more  exclu- 
sively he  attended  to  his  own  duty,  the 
less  he  would  be  likely  to  know  about 
other  kinds  of  work  done  by  other  em- 
ployees. Whether  he  knew  of  the  ditch 
before  he  came  upon  it  when  he  was 
hauling  the  car  must,  under  the  circum- 
stances, bp  a  question  for  the  jury. 
.  .  The  most  formidable  argument 
is  that,  as  it  was  daylight,  and  as  the 
ditch  was  visible,  and  directly  across  his 
path,  he  would,  if  he  had  used  due  care, 
have  seen  it  when  hauling  the  car  to- 
wards it,  and  would  have  avoided  it.  A 
majority  of  the  court  think  that  this, 
too,  was  a,  question  for  the  jury.  His 
attention  was  necessarily  more  or  less 
directed  to  his  own  work,  which  would 
naturally  require  him  to  lean  forward 
and  bend  down  towards  the  track ;  the 
car  moving  constantly  forward  would 
somewhat  impair  his  freedom  of  action 
if  he  came  upon  the  ditch  without  know- 
ing beforehand  that  it  was  there;  and 
it  is  impossible  to  say,  as  matter  of  law, 
that  he  was  careless  in  putting  himself 
in  the  position  he  was  in,  if  he  did  not 
know  of  the  ditch." 

A  brakeman  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  fail- 
ing to  notice  a  cattle  guard  constructed 
within  the  switching  limits,  while  in  the 
act  of  making  a  coupling.  Illinois  G.  R. 
Co.  V.  Sanders  (1897)  166  111.  270,  46 
N.  E.  799,  Affirming  (1896)  66  111.  App. 
439.  The  question  whether  a  brakema>n 
injured  at  night  while  attempting  to 
couple  cars,  by  so  falling  over  uncovered 
signal  wires  along  the  track  as  to  catch 
his  arm  between  the  deadwoods,  assumed 
such  danger  as  an  incident  of  his  em- 
ployment, lA  for  the  jui-y  where  he  had 
not  been  notified,  and  did  not  know, 
that  the  wires  were  not  boxed  at  such 


point,  and  his  attention  was  not  only 
diverted  by  the  work  on  hand,  but  his 
line  of  vision  was  necessarily  above  the 
wires.  Indiana,  I.  &  I.  R.  Go.  v.  Bundy 
(1899)  152  Ind.  590,  53  N.  E.  175.  Fail- 
ure of  a  track  repairer  to  see  detached 
cars  approaching  as  he  steps  close  to  the 
track  from  a  parallel  track  to  avoid  an 
approaching  engine,  and  having  his  at- 
tention diverted  by  a  companion's  effort 
to  get  a  tool  from  the  track  in  front  of 
the  engine,  cannot  be  held  negligence  on 
his  part,  as  a  matter  of  law.  Toiey  v. 
Burlington,  0.  R.  &  N.  R.  Go.  (1895) 
94  Iowa,  256,  33  L.  R.  A.  496,  62  N.  W. 
761. 

Upon  the  question  whether  an  engi- 
neer was  negligent  in  looking  out  for 
defects  in  the  track,  the  jury  in  an  ac- 
tion by  him  for  personal  injuries  may 
take  into  consideration  the  other  duties 
which  he  was  required  to  perform.  Cen- 
tral R.  cG  Bkg.  Co.  v.  Kent  (1891)  87 
Ga.  402,  13  S.  E.  502.  It  is  a  question 
for  the  jury  whether  the  plaintiff,  a 
locomotive  engineer,  who  was  injured  in 
a  collision  with  freight  cars  running  on 
the  main  track  in  violation  of  the  rules 
of  the  company,  was  guilty  of  contribu- 
tory negligence  in  failing  to  look  out  for 
obstructions,  where  his  train  was  run- 
ning on  time,  when  he  might  have  seen 
the  freight  cars  sooner  had  he  not  been 
watching  the  fireman  fix  the  injector. 
HaU  V.  Chicago,  B.  &  N.  R.  Co.  (1891) 
46  Minn.  439,  49  N.  W.  239.  An  engi- 
neer is  not,  as  matter  of  law,  guilty  of 
negligence  contributing  to  injuries  re- 
ceived by  him  from  the  derailing  of  his 
engine  at  an  open  switch,  where  he  looks 
to  see  that  the  switch  is  properly  set, 
and  receives  orders  to  move  down  the 
track,  and  keeps  the  best  lookout  he  can 
for  switches  consistent  with  his  other 
duties  of  equal  importance,  and  is  in- 
formed by  his  fireman  that  the  switch  is 
all  right.  Louisville  &  N.  R.  Co.  v.  Hurt 
(1893)  101  Ala.  34,  13  So.  130.  A  fire- 
man ia  not  guilty  of  negligence  because, 
while  engaged  in  the  duty  of  watching 
an  approaching  train,  he  failed  to  ob- 
serve a  mail  crane  by  which  he  was 
struck.  Brown  v.  yeio  York  C.  &  H.  R. 
R.  Co.  (1899)  42  App.  Div.  548,  59  N. 
Y.  Supp.  G72,  Affirmed  in  (1901)  166 
N.  y.  626,  60  N.  E.  1107.  It  is  a  ques- 
tion of  fact  for  the  jury  Avhether  a  fire- 
man who  was  killed  at  night  by  his  head 
striking    against    a    slanting    telegraph 
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l)oIe  but  4  inches  from  the  side  of  the 
locomotive,  while  he  was  looking  to  see 
if  a  journal  had  become  heated,  was 
guilty  of  negligence  in  not  bearing  in 
mind  the  location  of  the  pole  and  avoid- 
ing it.  Bcnthin  v.  New  York  G.  &  H. 
R.  R.  Co.  (1897)  24  App.  Div.  303,  48 
N.  y.  Supp.  503.  Where  water  escaped 
from  a  locomotive  tank  owing  to  the 
substitution  of  a  wooden  plug  for  the 
valve  stem,  and  fell  onto  the  iron  apron 
connecting  engine  and  tender,  where  it 
froze,  creating  an  icy  covering,  on  which 
the  plaintiff  fireanan  slipped,  receiving 
injuries,  and  plaintiff  had  obsei^ved  the 
escape  of  water,  but  not  the  icy  forma- 
tion on  the  apron,  it  is  for  the  jury  to 
say,  in  view  of  the  engrossing  nature  of 
a  fireman's  duties,  whether,  in  failing  to 
observe  the  formation  of  ice,  plaintiff 
was  guilty  of  contributory  negligence. 
Mason  &  0.  R.  Go.  v.  Yoclcey  (1900)  43 
C.  C.  A.  228,  103  Fed.  265. 

A  yard  clerk  riding  on  a  switch  en- 
gine, whose  duties  require  him  to  look 
in  another  direction,  is  not,  as  matter  of 
law,  negligent  in  failing  to  observe  a 
push  car  so  near  the  track  as  to  collide 
with  him.  Atchison,  T.  &  8.  F.  R.  Go. 
V.  Slattery  (1896)  57  Kan.  499,  46  Pac. 
941. 

A  foreman  of  a  switching  crew,  whose 
attention  is  directed  to  his  train,  which 
had  been  cut  Iscee  by  a  sudden  jerk  of 
the  engine,  and  whose  back  is  turned  to 
the  "flag  shanty,"  and  who  is  wholly 
engross^  in  the  performance  of  his  du- 
ties, cannot,  as  matter  of  law,  be  reason- 
ably expected  to  anticipate  danger  by 
leaning  out  of  the  gangway  of  the  en- 
gine for  the  purpose  of  signaling  to  the 
brakeman  on  top  of  the  cars,  though  he 
may  have  been  generally  familiar  with 
hia  surroundings.  Ghioago,  B.  I.  &  P.  B. 
Co.  v.  Cleveland  (1900)  92  111.  App.  308. 
A  locomotive  fireman  on  a  freight  train 
was  not,  as  matter  of  law,  gxiilty  of  con- 
tributory negligence  in  failing  to  notice 
or  to  remember  the  location  between  the 
freight  track  and  a  passenger  track  of 
a  mail  crane,  the  bow  of  which  extended 
to  within  7  inches  of  the  side  of  the 
cab,  so  as  to  preclude  a  recovery  for  his 
death  from  his  coming  in  contact  with 
the  bow.  Brown  v.  New  York  C.  &.  H. 
R.  R.  Go.  (1899)  42  App.  Div.  548,  59 
N.  Y.  Supp.  672.  It  is  a  question  for  the 
jury  whether  or  not  a  passenger  brake- 
man  was  guilty  of  contributory  negli- 
gence precluding  recovery  for  injuries 
from  being  struck  by  a  chute  used  to 
transfer  baggage  from  one  train  to  an- 
other, as  one  end,  which  was  projecting 
from  the  car,  came  in  contact  with  a  car 


on  another  track,  in  failing  to  notice 
that  the  chute  so  projected,  although  he 
stepped  over  it  in  entering  the  car,  where 
it  was  night,  the  car  was  not  brilliantly 
lighted,  express  matter  was  piled  about 
ready  to  be  unloaded,  his  attention  was 
directed  to  his  duties,  and  it  was  the 
first  time  the  chute  had  been  placed  in 
that  position.  American  Exp.  Go.  v. 
Risley  (1899)  179  111.  295,  53  N.  E. 
558,  Affirming   (1898)   77  111.  App.  476. 

(b)  Injuries  in  other  occupations. — 
Where  plaintiff  was  injured  while  re- 
moving shavings  from  beneath  a,  planer 
which  had  become  clogged  by  reason  of 
the  defective  blower  which  was  intended 
to  carry  the  shavings  away,  evidence 
that  plaintiff  was  required  to  hold  up 
the  boards  passing  through  the  planer, 
so  as  to  let  them  run  over  a  pile  be- 
hind it,  was  competent,  as  showing  how 
completely  plaintiff  was  engaged,  and 
was  therefore  relevant  to  the  question 
whether  he  was  exercising  due  care,  or 
was  negligent  in  not  noticing  the  condi- 
tion of  the  shavings,  and  the  manner 
in  which  the  machine  was  becoming 
clogged,  sooner  thaji  he  did.  Bennett  v. 
Warren  (1901)  70  N.  H.  564,  49  Atl. 
105. 

A  helper  in  a  boiler  shop,  injured  by 
having  a  heavy  crane  used  for  moving 
machinery  run  against  him  without  any 
warning  or  precaution  being  taken  for 
his  protection,  while  he  was  in  a  dan- 
gerous position  under  the  foreman's  or- 
ders, performing  a  service  never  before 
performed  by  him,  was  not  guilty  of 
contributory  negligence  because  he  did 
not  keep  a,  lookout  for  his  own  safety, 
where,  when  he  first  assumed  the  posi- 
tion, the  fire  in  the  engine  was  out  and 
the  crane  stationary,  and  the  service  was 
such  as  to  engross  his  attention. 
Michael  v.  Roanoke  Mach.Works  (1894) 
90  Va.  492,  19  S.  E.  261. 

A  servant  whose  attention  is  distract- 
ed by  the  necessity  of  attending  to  a 
truck  loaded  with  merchandise  which  is 
being  hoisted  on  a  freight  elevator  is 
not,  as  matter  of  law,  negligent  in  fail- 
ing to  observe  a  girder  which  projected 
into  the  shaft  so  far  as  to  be  dangerous- 
ly close  to  the  platform  of  the  elevator, 
where  the  shaft  is  so  dark  that  the  dan- 
gerous object  could  not  readily  be  as- 
certained. Olson  v.  Hanford  Produce 
Go.  (1900)  111  Iowa,  347,  82  N.  W.  903. 

It  cannot  be  held,  as  a  matter  of  law, 
that  a  school  teacher  who,  three  weeks 
before  she  suffered  injury  by  stepping 
into  a  hole  in  the  floor  of  one  of  the 
rooms,  had  seen  the  hole,  was  guilty  of 
negligence   in    failing   to   observe  it   on 
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the  neglected  duty  in  this  instance  being  that  of  keeping  a  vigilant 
lookout.^    See  §  332,  supra. 

Or  possibly  the  rationale  of  the  doctrine  may  be  said  to  be  that  a 
person  whose  faculties  of  observation  or  memory  are  temporarily  sus- 
pended in  regard  to  certain  dangerous  conditions  is  virtually  in  the 
same  mental  position  as  a  person  who  has  never  acquired  a  knowledge 
of  those  conditions,  and  that,  under  the  supposed  circumstances,  this 
suspension  is  not  culpable. 

Whenever  the  facts  in  evidence  are  such  that  the  servant's  tem- 
porary forgetfulness  of  the  conditions  may  possibly  be  an  excuse  for 
conduct  which  would  otherwise  be  culpable,  the  jury  should  receive 
appropriate  instructions  upon  the  subject.^ 

351.  Limits  of  this  doctrine.— To  justify  applying,  for  the  serv- 
ant's benefit,  the  doctrine  stated  in  the  last  section,  it  must  appear 
from  the  evidence  that  the  circumstances  were  either  such  as  to  create 
a  situation  approaching  to  or  constituting  an  emergency,  or  such  as 
to  exhibit  the  servant  in  the  light  of  a  person  who  was  discharging  a 
duty  which  demanded  an  unusual  amount  of  attention.  The  effect 
of  allowing  it  to  operate  in  cases  where  he  was  merely  discharging, 
under  normal   conditions,   some   ordinary   function   incident   to   his 


the  occasion  of  the  accident,  the  facts 
upon  which  the  decision  was  based  being 
that,  as  she  had  been  engaged  during 
the  intervening  period  in  another  room, 
it  might  properly  have  been  found  that 
she  was  entitled  to  act  on  the  assump- 
tion that  it  had  been  repaired;  that, 
owing  to  her  thoughts  and  eyes  being 
taken  up  with  her  pupils,  she  failed  to 
notice  that  the  hole  was  still  unre- 
paired; and  that,  on  the  day  of  the  ac- 
cident, the  cover  of  a  book,  not  unlike 
the  floor  in  color,  had  been  laid  over  it. 
Bassett  V.  Fish  (1878)  75  N.  Y.  303 
(hole  in  floor  seen  three  weeks  before). 
Where  a  female  employee  had  noticed 
two  holes  in  the  floor  while  on  her  way 
to  the  washstand  in  the  toilet  room  of 
a  factory,  but  forgot  one  of  them  when 
she  turned  to  come  away  a  few  minutes 
later,  and  stepped  into  it,  it  was  held 
that  a.  nonsuit  should  not  be  directed 
on  the  ground  of  contributory  negli- 
gence. Scrwer  v.  Lowe  (1900)  32  Ont. 
Eep.  290.  This  case  seems  rather  incon- 
sistent with  those  cited  in  the  following 
section,  and  is  probably  an  illustration 
of  the  difference  of  opinion  regarding 
the  respective  provinces  of  courts  and 
juries  which  is  disclosed  by  a  compari- 
son of  the  American  with  the  English 
and  colonial  decisions.    See  §  330,  supra. 


^  See  Louiaville  d  N.  R.  Co.  v.  Hurt 
(1893)   101  Ala.  34,  13  So.  130. 

"  It  is  proper  to  instruct  the  jury 
that,  if  the  service  was  of  such  a  nature 
as  to  require  the  exclusive  attention  of 
the  servant  to  be  fixed  upon  it,  and  that 
he  should  act  with  rapidity  and  prompt- 
ness, the  law  does  not  require  that  he 
should  always  bear  in  mind  the  nature, 
kind,  and  character  of  the  appliances  to 
be  handled,  or  be  prepared  at  all  times 
to  avoid  the  danger  incident  to  handling 
them,  fjreenleaf  v.  Dubuque  &  S.  G.  R 
Go.  (1871)  33  Iowa,  58  (brakeman 
struck  by  waterspout  projecting  over 
the  track)  ;  Martin  v.  GaUfornia  G.  R. 
Go.  (1892)  94  Cal.  326,  29  Pac.  645  (see 
next  section,  note  1 ) . 

A  jury  is  properly  cht^rged  that,  in 
emergencies  where  exclusive  attention, 
rapidity,  and  promptness  are  demanded 
of  an  employee,  the  fact  that  he  fails  to 
call  to  mind  previous  information  or 
knowledge  which,  if  remembered  at  the 
moment,  would  have  enabled  him  to 
avoid  the  danger  from  which  injuries 
resulted,  will  not,  as  matter  of  law,  con- 
stitute such  negligence  on  his  part  as 
will  bar  a  recovery.  St.  Louis,  [.  M. 
&  S.  R.  Go.  V.  Higgins  (1890)  53  Ark. 
458,  14  S.  W.  653  (for  facts  see  note  1, 
supra ) . 
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employment,  would  manifestly  be  to  render  the  defense  of  contribu- 
tory negligence  little  more  than  a  merely  nominal  protection  to  the 
master.^ 

The  mere  fact  that  an  employee  was  required  to  do  hurriedly  what 
he  was  doing  when  he  was  injured  will  not  absolve  him  from  blame, 

'  An  excusable  diversion  of  attention  did  not  object  thereto,  can  recover  from 
cannot  be  predicated  in  the  case  of  a  a  railroad  company  for  injuries,  while 
railway  servant  walking  alongside  the  getting  on  a  moving  train,  from  striking 
track  in  the  performance  of  his  usual  against  a  mail  crane  beside  the  track, 
duties  in  connection  with  the  moving  of  not  shown  to  be  dangerous  to  employees 
the  cars.  An  experienced  switchman  engaged  in  their  duties, — especially 
was  accordingly  held  to  have  been  guilty  when  he  testifies  that  he  would  not  have 
of  contributory  negligence  where  he  was  been  hurt  had  he  thought  of  the  crane, 
walking  on  a  track  or  between  the  Wolf  v.  East  Tennessee,  V.  &  G.  R.  Go. 
tracks,  toward  a  switch  standard  which  ( 1891 )  88  Ga.  210,  14  S.  E.  1&9. 
he  was  about  to  move,  and,  when  he  A  boy  fifteen  years  of  age,  employed 
reached  the  standard,  was  struck  by  the  as  a  "helper"  in  a  carding  room,  who, 
projecting  side  of  the  rear  car  of  a  after  being  warned  to  keep  his  sleeves 
train  backing  at  the  rate  of  4  miles  an  rolled  up  in  order  to  avoid  having  them 
hour,  with  tne  bell  ringing  and  an  out-  come  in  contact  with  the  rollers,  disre- 
look  stationed  at  the  end  of  the  rear  car,  gards  the  caution  and  in  a  moment  of 
who,  observing  the  switchman,  and  be-  forgetfulness  extends  his  arm  with  the 
lieving  that  he  saw  the  train,  which  was  sleeve  unrolled,  in  a  place  where  there 
in  view  for  142  feet  before  reaching  the  is  no  occasion  for  his  being,  by  which  it 
standard,  did  not  give  him  any  special  is  caught  and  drawn  between  the  rollers, 
warning.  Cincinnati,  I.  St.  L.  &  C.  B.  is  guilty  of  such  contributory  negligence 
Co.  V.  Long  (1887)  112  Ind.  166,  13  N.  as  will  prevent  a  recovery.  Truntle  v. 
E.  659.  'North  Star  Woolen-Mill  Go.    (1894)    57 

Recovery  cannot  be  had  for  t\e  death  Minn.  52,  58  N.  W.  832. 
of  a  railroad  employee  while  walking  A  servant  who,  with  knowledge  of  a 
between  the  rails  in  violation  of  a  dangerous  machine,  unnecessarily  places 
printed  order  of  the  company,  of  which  a  stepladdor  in  close  proximity  thereto 
he  has  a  copy,  where  he  was  familiar  while  discharging  his  duties  as  oiler, 
with  the  place,  knew  that  switching  was  and  unconsciously  places  his  hand  on  the 
then  being  done  on  the  track  or  that  machine,  is  guilty  of  contributory  neg- 
the  engine  was  approaching,  where  his  ligence  precluding  recovery  for  the  re- 
mind was  occupied  with  something  else,  suiting  injury.  Perlick  v.  Detroit  Wood- 
as,  reading  a  paper.  Chicago,  B.  <&  Q.  li.  cuAVare  Go.  (1899)  119  Mich.  331,  78 
Co.  v.  Maney    (1894)    55  111.  App.  588.   N.   W.   127. 

The  mere  fact  that  a  conductor  was  An  employee  in  a  plant  for  the  manu- 
watching  a  brakeman  throwing  a  switch  facture  of  salt,  in  which  there  are  two 
was  no  excuse  for  his  having  failed  to  large  pans  in  which  the  brine  is  heated, 
notice  the  approach  of  a,  train  which  with  a  runway  16  feet  wide  between 
struck  him,  inasmuch  as  the  duty  to  them,  with  drip  boards  6  or  7  inches 
be  performed  by  the  brakeman  was  sim-  abo^e  the  floor  of  the  runway,  is  guilty 
pie,  and  the  brakeman  presumably  com-  of  such  contributory  negligence  as  will 
petent.  Redmond  v.  Rome,  W.  &  0.  R.  prevent  a  recovery  for  his  death  from 
Co.  (1890)  31  N.  Y.  S.  R.  366,  10  N.  Y.  scalding,  where  he  was  injured  in  an- 
Supp.  330.  other  pan  than  that  from  which  he  was 

In  Martin  v.  California  C.  R.  Co.  raking  salt,  and  in  order  to  get  into  it 
(1892)  94  Cal.  326,  29  Pac.  645,  where  must  have  stepped  upon  the  drip  board 
the  servant  was  injured  by  dissimilar  and  passed  over  salt  which  was  on  the 
couplings,  alleged  to  be  dangerous  when  same.  Foster  v.  Kansas  Salt  Co.  ( 1899 ) 
used  in  combination,  the  action  was  held  00  Kan.  859,  Appx.,  57  Pac.  961  (the 
not  to  be  maintainable  for  the  reason  excuse  urged  was  that  the  steam  bewil- 
that    there   was    no    sudden    danger   or   dered  the  servant). 

emergency  to  distract  the  servant's  at-        A  fireman  upon  a  tug,  who  unthink- 

tention.  ingly    a-nd   carelessly    steps    within    the 

Neither    a    minor    employee    nor    his  loose  coils  of  a  line  as  it  is  thrown  to 

father,  who  knew  of  his  employment  and   a  boat,  is  guilty  of  contributory  negli- 
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where  he  was  permitted  to  do  the  act  in  his  own  way,  and  it  was  day- 
light at  the  time.'^ 

It  has  been  intimated  that  the  boundary  line  between  the  cases  in 
which  the  servant's  absorption  in  his  duties  is  an  excuse  for  his  tem- 
porary forgetfulness  of  a  danger  and  the  cases  in  which  that  absorp- 
tion is  not  an  excuse  may  sometimes  be  drawn  with  reference  to  the 
character  of  the  instrumentality  involved.^  But  the  distinction  thus 
suggested  seems  to  rest  on  no  sufficient  logical  basis. 

The  servant  is  manifestly  not  entitled  to  go  to  the  jury  on  the 
ground  that  he  temporarily  forgot  the  existence  of  a  danger,  where 
that  danger  would  not  have  been  encountered  if  he  had  not  committed 
an  antecedent  breach  of  duty.^ 

352.  Compliance  with  a  rule.—  Since  a  rule  constitutes  a  deliberate 
and  formal  statement  of  what  the  master  himself  conceives  to  be  the 


gence.  The  Ida  B.  Cothell  (1894)  10 
C.  C.  A.  634,  23  U.  S.  App.  395,  62  Fed. 
765. 

In  Virginia  it  has  been  held  that  a 
brakeman  who  knew  of  the  location  and 
dangerous  character  of  an  overhanging 
bridge,  the  stringers  of  which  were  but 
28J  inches  above  the  top  of  the  front 
car,  was,  as  a,  matter  of  law,  guilty  of 
contributory  negligence  precluding  re- 
covery for  his  death  from  striking  his 
head  against  a  stringer,  notwithstanding 
that  the  engineer  had  just  given  a  whis- 
tle for  brakes.  Haffner  v.  Chesapeake 
&  0.  R.  Go.  (1898)  96  Va.  528,  31  S.  E. 
899,  First  Appeal  (1894)  90  Va.  621, 
19  S.  E.  166. 

Other  cases  which  involve  a  similar 
situation,  and  which  impliedly  propound 
a,  similar  doctrine,  are  noticed  in  §  30a, 
an1,e. 

In  Chicago  &  N.  W.  R.  Co.  v.  Dona- 
hue  (1874)  75  111.  106,  where  a  switch- 
man, while  engaged  in  controlling  the 
movements  of  a  train  in  a  yard,  stepped 
on  one  of  the  tracks  and  was  struck  by 
another  train,  the  court  said:  "Whether 
plaintiif  in  this  case  observed  due  care 
for  his  personal  safety  is  one  of  the 
controverted  facts.  According  to  his 
own  testimony  it  was  not  necessaiy,  in 
the  performance  of  his  duty,  that  he 
should  step  upon  the  track  where  he  re- 
ceived his  injury.  There  was  room 
enough  elsewhere.  It  is  urged  in  his 
behalf  his  mind  was  so  absorbed  he  did 
not  notice  he  was  stepping  into  danger. 
That  is  no  valid  excuse.  He  was  in  a 
place  where  danger  was  imminent,  and 
it  was  his  duty  to  keep  a  constant  watch 
for  his   personal   safety.     It  will   avail 


him  nothing  that  he  was  not  thinking 
of  danger.  He  was  in  a  position  that, 
if  he  omitted  any  reasonable  care  for 
his  security,  it  was  at  his  peril.  There 
wa.s  safe  ground  upon  which  he  could 
stand  and  he  ought  to  have  occupied  it." 

-  Watts  V.  Boston  Tow  Boat  Go. 
(1894)    161  Mass.  378,  37  N.  E.  197. 

An  oiler  of  the  cars  and  repairer  of 
the  trucks  of  a  street  cable  railway,  who, 
after  oiling  the  sheave  wheels  bearing 
the  cable,  leaves  the  manhole  open  upon 
being  roughly  called  by  the  superintend- 
ent, and  runs  into  the  power  house  and 
returns  with  an  oil  can  to  place  on  a 
car  which  he  has  not  before  supplied 
therewith  because  he  is  a  little  late  and 
hurried,  and  steps  off  the  car  into  the 
manhole  and  is  crushed  to  death,  is 
guilty  of  contributory  negligence.  Bren- 
nan  v.  Front  Street  Gable  R.  Go.  (1894) 
8  Wash.  363,  36  Pac.  272. 

'  In  Brown  v.  New  York  C.  cE  H.  R. 
R.  Co.  (1899)  42  App.  Div.  548,  59  N. 
Y.  Supp.  672,  the  court  seems  to  have 
been  of  the  opinion  that  a  fireman  was 
bound  at  his  peril  to  remember  the  lo- 
cation of  a  bridge  or  station  house,  as  a 
contrast  is  drawn  between  such  struc- 
tures and  a  mail  crane,  which  it  was 
held  that  he  might  forget  without  be- 
ing necessarily  in  fault. 

*  See  Sedgwick  v.  Illinois  C.  R.  Go. 
(1888)  76  Iowa,  340,  41  N.  W.  35,  where 
a  brakeman  who  undertook,  in  violation 
of  a  rule,  to  uncouple  cars  after  they 
had  begun  to  move,  although  he  had 
tried  unsuccessfully  to  remove  the  pin 
before  they  started,  fell  into  an  uncov- 
ered  cattle   guard. 
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preferable  course  of  action  under  the  circumstances  to  wliich  it  is  ap- 
plicable, there  seem  to  be  good  grounds  for  adopting  the  theory  that, 
by  promulgating  it,  he  impliedly  declares,  or  estops  himself  from 
denying,  that  a  servant  -who  obeys  it  shall  be  deemed  to  have  fully 
discharged  his  contractual  duty  in  the  premises,  whatever  might  be 
the  inference  drawn  as  to  the  quality  of  his  conduct  if  there  had 
been  no  such  rule.  This  theory,  although  not  explicitly  put  forward 
in  the  terms  here  suggested,  may  fairly  be  said  to  represent  the  doc- 
trine applied  in  the  few  cases  bearing  upon  the  subject,^  It  is  obvious, 
however,  that  this  doctrine  can  only  be  applied  with  propriety  when 
the  rule  in  question  was  one  which  prescribed  a  specific  course  of 
action  in  respect  to  a  specific  conjuncture,  and  is  not  necessarily  a 
protection  to  a  servant  ^vho,  in  endeavoring  to  comply  with  a  general 
rule  which  has  no  direct  relation  to  any  particular  hazard,  runs  into 
imminent  danger,  and  imperils  his  own  safety  as  well  as  that  of  other 
persons.^ 

353.  Conformity  to  a  customary  practice. — A  circumstance  frequent- 
ly adverted  to  as  one  which  tends  to  negative  the  inference  that 
the  servant  was  guilty  of  contributory  negligence  is  tliat  the  course 
of  action  which  he  was  pursuing  at  the  time  the  injury  was  received 
was  the  one  customarily  followed  by  himself  or  his  coemployees  under 
similar  circumstances,  with  the  approval  or  tacit  acquiescence  of  the 
master  or  his  representative.  How  far  this  circumstance  is  actually 
a  differentiating  factor,  serving  to  fix  the  line  of  demarcation  between 
e^ddence  which  does  and  which  does  not  warrant  a  court  in  saying,  as 
a  matter  of  law,  that  the  action  is  not  maintainable,  is  a  question  to 

'  A  brakeinan,  who,  while  walking  The  fact  that  a  rule  permitted  brake- 
along  the  tops  of  rapidly  moving  cars,  men  to  go  between  cars  moving  at  a 
was  thrown  to  the  ground  through  the  safe  rate  of  speed  was  tacitly  assumed 
separation  of  two  of  them,  while  he  was  in  one  case  to  exclude  the  inference  of 
stepping  from  one  to  the  other,  cannot  negligence  as  regards  a  brakeman  who 
be  held  negligent,  as  matter  of  law  was  injured  under  the  circumstances 
where  his  action  is  shown  to  have  been  contemplated  by  the  rule.  Hollcnbeek 
done  in  compliance  with  his  duties  as  v.  ilissouri  P.  R.  Go.  (1897)  141  Mo. 
prescribed  by  the  rules  and  usages  of  97,  38  S.  W.  723,  41  S.  W.  887. 
the  company.  Louisville,  E.  &  Ht.  L.  -'Such  is  possibly  the  rationale  of  the 
Consol.  R.  Co.  V.  Utz  (1892)  133  Ind.  decision  that  an  engineer  is  not  only  at 
265,  32  N.  E.  881.  liberty,   but  is   required,  when   running 

The  fact  that  a  servant  injured  while    over  a  road  during  or  immediately  after 
coupling   cars,   the   couplings   of    which    heavy    storms,    to    run   cautiously,    and 
were   not    properly   matched,    was   com-    without  regard  to  schedule  time, — espe- 
plying  strictly  with  a  rule  framed  with   cially  in  places  liable  to  slides  or  wash- 
regard  to  a  contingency  of  that  deserip-    outs.     Hwcency  v.  Minneapolis  &  Ht.  L. 
tion,  was  treated  as  an  element  tending   R.  Go.    ( 1885 )    33  Minn.  156,  22  N.  W. 
to  negative  fault  on  his  part,  in  South-   2S9. 
em  P.  Co.  V.  Burke   (1893)    9  C.  C.  A. 
229,  13  U.  S.  App.  110,  23  U.  S.  App.  1, 
60  Fed.  704. 
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which  the  cases  supply  no  definite  answer.  The  only  doctrine  which 
it  seems  possible  to  formulate  upon  the  subject  is  the  somewhat  vague 
one,  that  unless  what  the  servant  did  was  necessarily  and  inevitably 
so  dangerous  that  it  is  impossible  to  concede  that  any  prudent  man 
would  have  acted  in  such  a  manner,  evidence  showing  that  he  com- 
plied with  a  custom,  knovsm  to  and  expressly  or  impliedly  sanctioned 
by  his  employer,  will  generally  turn  the  scale  in  his  favor,  and  secure 
for  him  the  privilege  of  having  the  quality  of  his  conduct  determined 
by  the  jury,  although  he  would  otherwise  have  been  declared  incap- 
able of  recovering.^  The  reasons  for  not  inferring  negligence,  as  a 
matter  of  law,  under  such  circumstances,  are,  of  course,  stronger  if 
it  appears  that  the  practice  in  question  was  pursued  not  only  by  the 
coservants  of  the  injured  person,  but  also  by  servants  in  other  con- 
cerns of  the  same  kind  as  that  carried  on  by  his  employer.^ 

In  order  that  this  doctrine  may  inure  to  the  plaintiff's  advantage, 
it  is  not  enough  to  show  that  other  servants  were  in  the  habit  of  doing 


'  In  a  case  where  a  brakeman  was  in- 
jured by  striking  against  the  eaves  of  a 
section  house,  as  he  was  descending  a 
side  ladder  on  a  moving  train,  for  the 
purpose  of  opening  a  switch,  evidence 
that  it  was  the  general  custom  of  bralce- 
men  on  the  road  to  do  this  is  competent. 
Flanders  v.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  (1892)  51  Minn.  193,  53  N.  W.  544. 
A  brakeman  injured  by  being  carried 
against  a  car  standing  on  a  side  track, 
while  he  was  standing  on  a  ladder  on 
the  side  of  a  moving  car,  and  signaling 
to  other  train  hands,  may  adduce  evi- 
dence that  it  was  customary  to  cut 
moving  trains  at  that  particular  sta- 
tion. Pennsylvania  Co.  v.  McCormack 
(1891)  131  Ind.  250,  30  N.  E.  27. 
Where  a  conductor  of  a  freight  train  was 
injured  while  pouring  water  into  a  hot 
box, — he  having  descended  a  ladder  on 
the  side  of  a  moving  freight  car  for  that 
purpose,  and  being  injured  by  the  break- 
ing of  the  hand-hold,  or  by  being  struck 
by  a  cattle  guard  too  near  the  track, — 
evidence  was  held  admissible  to  show 
that  in"  like  circumstances  conductors 
frequently  went  down  ladders  of  cars 
to  look  after  the  running  apparatus. 
San  Antonio  &  A.  P.  R.  Co.  v.  Engel- 
horn  (1900)  24  Tex.  Civ.  App.  324,  62 
S.  W.  561,  65  S.  W.  68. 

An  instruction  that  if  plaintiff,  in- 
jured while  riding  on  the  pilot  of  an 
engine,  could  have  ridden  on  the  steps 
of  the  engine  with  more  safety,  but  for 


his  own  convenience  preferred  to  ride 
on  the  pilot,  defendant  would  not  be  lia- 
ble, unless  its  negligence  increased  the 
danger  assumed,  is  properly  refused, 
where  the  evidence  shows  that  the  pilot 
was  the  necessary  and  customary  place 
for  i\,  brakeman  while  making  a  pilot- 
bar  coupling,  which  plaintiff  was  doing 
at  the  time.  San  Antonio  d  A.  P.  R. 
Co.  V.  Beam  (1899;  Tex.  Civ.  App.)  50 
S.  W.  411. 

See  also  Burnsidc  v.  'Novelty  Mfg.  Co. 
(1899)  121  Mich.  115,  79  N.  W.  1108 
(here  the  method  adopted  was  one  which 
the  servant  had  been  directed  by  the 
foreman  to  follow)  ;  and  the  cases  cited 
in  the  following  notes. 

The  absence  of  evidence  that  the  serv- 
ant's act  was  not  a  customary  one  is 
sometimes  mentioned  as  a  corroborative 
reason  for  declining  to  hold  the  serv- 
ant to  be  negligent  in  cases  where  the 
quality  of  his  act  would  otherwise  be 
for  the  jury,  for  the  reason  that  no  proof 
had  been  offered  that  the  course  pursued 
was  a  dangerous  one.  Keltonville  Mfg. 
Co.  V.  Fields  ( 1894)  138  Ind.  58,  36  N.  E. 
529,  where  a  servant  in  a  sawmill,  who 
allowed  a  saw  to  remain  in  motion  when 
not  in  use,  and  held  back  by  a  rope,  was 
injured  by  its  falling  forward  when  the 
rope  broke. 

"  Florida  C.  &  P.  R.  Co.  v.  Mooney 
(1898)  40  ria.  17,  24  So.  148  (flying 
switch ) . 
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acts  similar  to  that  which  caused  the  injury, — it  must  also  appear 
that  this  habit  was  known  to  the  employer  or  his  agents.* 

The  cases  illustrating  this  doctrine  will  be  collected  under  headings 
which  correspond  to  those  used  in  the  sections  in  which  cases  of  a 
similar  type,  but  not  involving  this  element,  have  already  been  dis- 
cussed.    See  also  §  363,  infra. 

(1)  Taking  a  position  on  a  railway  car  which  is  dangerous  with 
relation  to  objects  beside  the  track.*     Compare  §  334,  subd.  5,  supra. 


'Coif  y.  Chicago,  8t.  P.  M.  d  0.  R. 
Co.  (1894)  87  Wis.  273,  58  N.  W.  408 
(a  case  where  a  trainhand  jumped  from 
a  moving  engine ) . 

''  The  fact  that  plaintifif  was  sitting 
on  the  car,  with  his  feet  and  legs  hang- 
ing over  its  side,  did  not  constitute  such 
contributory  negligence  as  would  pre- 
clude him  from  recovery;  the  evidence 
being  that  it  was  a  common  thing  for 
section  hajids  to  ride  upon  the  cars  in 
that  manner,  and  not  necessarily  danger- 
ous to  do  so,  and  that  the  injury  was 
not  inflicted  by  his  foot  coming  in  con- 
tact with  a  stationary  object  near  the 
track.  Illinois  C.  R.  Co.  v.  Clark 
(1900)  21  Ky.  L.  Eep.  1549,  55  S.  W. 
699. 

A  yard  brakeman  is  not,  as  matter  of 
law,  guilty  of  contributory  negligence 
in  riding  at  one  end  of  a  car  with  one 
foot  on  the  bumper  and  another  in  the 
iron  stirrup  at  the  side  of  the  ca,r,  and 
is  not,  on  this  ground,  debarred  from 
recovering  damages  where  the  car  is  de- 
railed owing  to  a  defect  in  the  track, 
and  crushes  him  against  a  pile  of  lum- 
ber. Pennsylvania  R.  Go.  v.  Zink 
(1889)    126  Pa.  288,  17  Atl.  614. 

Whether  a  brakeman  sitting  on  top  of 
a  freight  car,  with  his  feet  over  the  side, 
was  guilty  of  contributory  negligence 
precluding  recovery  for  his  death  caused 
by  being  knocked  from  the  train  by  a 
mail  bag  suspended  from  a  "mail  crane" 
is  a  question  for  the  jury,  where  the 
niail  bag  hung  about  8  inches  nearer  the 
track  than  required  by  the  government, 
and  there  was  evidence  that  a  brake- 
man's  duties  require  him  to  be  on  top  of 
the  cars,  and  that  on  long  runs  it  is 
impracticable  for  them  to  stand  up  all 
the  time,  and  it  is  customary  for  them 
to  sit  on  the  side  of  the  car.  Louisville 
&  N  R.  Co.  V.  MilUken  (1899)  21  Ky. 
L.  Rep.  489,  51  S.  W.  796. 

When  it  was  the  custom  of  the  em- 
ployees of  a  railroad  company  employed 
upon  gravel  trains  to  ride  where  they 


pleased, — in  the  caboose,  or  upon  the 
flat  cars, — and  such  custom  was  known 
to  the  company,  and  was  not  objected  to 
or  prohibited,  riding  on  a  flat  car  is 
not  contributory  negligence,  as  matter 
of  law.  Taylor,  B.  &  H.  R.  Co.  v.  Taylor 
(1890)  79  Tex.  104,  14  S.  W.  918.  The 
doctrine  that  a  passenger  who  pro- 
trudes his  person  beyond  the  outer  sur- 
face of  a  car  is  guilty  of  negligence 
which  will  prevent  his  recovering  for  in- 
juries caused  by  a  dangerous  object  close 
to  the  track  is  not  applicable  to  a  train- 
man. As  contrivances  are  provided  on 
the  cars  for  the  express  purpose  of  en- 
abling such  an  employee  to  ascend  and 
descend  over  their  sides,  and  it  is  often 
necessary  for  him  to  do  this  in  the 
course  of  his  ordinary  duties,  as  well  as 
to  lean  out  when  giving  or  receiving  sig- 
nals, it  will  not  be  declared,  as  a  mat- 
ter of  law,  that  he  was  negligent  in  ex- 
tending his  person  beyond  a  car,  even 
when,  under  the  immediate  circum- 
stances, it  was  not  necessary  for  him  to 
do  so  in  the  discharge  of  his  duties,  un- 
less he  knew  of  obstructions  or  had  rea- 
son to  believe  there  were  obstructions 
which  injected  an  element  of  danger  be- 
yond the  ordinary  into  the  situation. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton 
(1893)   97  Ala.  240,  12  So.  88. 

A  brakeman  is  not  guilty  of  contribu- 
tory negligence  in  riding  on  the  ladder 
on  the  side  of  a  freight  car  to  a  point 
where  his  services  are  required.  Martin 
V.  Louisville  &  N.  R.  Co.  (1894)  16  Ky. 
L.  Rep.  150,  26  S.  W.  801. 

A  brakeman  injured  by  being  struck 
by  a  car  standing  on  a  side  track  in 
dangerously  close  proximity  to  the  track 
upon  which  he  was  riding  on  the  ladder 
of  the  rear  car  after  making  a  coupling 
was  not  guilty  of  contributory  negli- 
gence in  riding  in  tha.t  position,  where 
that  was  the  usual  and  customary  mode 
of  riding  after  making  couplings,  and  he 
had  nothing  to  do  with  the  kicking  in  of 
the  car  by  which  he  was  struck.    Louis- 
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(2)  TaJdng  a  position  en  a  railway  car  or  engine  which  is  dan- 
gerous with  relation  to  the  movements  of  such  engine  or  car.®  Com- 
pare §  334,  subd.  (6),  supra. 


ville  &  N.  B.  Co.  v.  Earl  (1893)  94  Ky. 
368,  22  S.  W.  607.  In  a  case  where  a 
brakenian,  while  he  was  on  a  side  lad- 
der, came  into  collision  with  the  eaves 
of  a  section  house,  it  was  held  that  he 
was  not  necessarily  negligent  because  he 
had  begun  to  descend  the  ladder  some 
time  before  the  switch  which  he  was 
about  to  open  when  the  train  stopped 
was  reached.  Flanders  v.  Chicago,  St. 
P.  j\[.  &  0.  R.  Co.  (1892)  51  Minn.  193, 
53  N.  W.  544. 

A  fireman  who  is  directed  by  the  en- 
gineer to  look  at  a  hot  box  is  not  negli- 
gent in  leaning  out  of  the  gangway  in- 
stead of  the  cab  window.  Such  a  posi- 
tion, though  unusual,  is  one  which  the 
company,  in  erecting  structures  near  the 
track,  are  bound  to  anticipate  that  em- 
ployees will  occasionally  assume.  Cen- 
tral Trust  Co.  V.  East  Tennessee,  V.  d 
a.  L'.  Co.  (1895)  73  Fed.  661,  Distin- 
guishing East  Tennessee,  V.  d  G.  K.  Co. 
V.  Head  (1893)  92  Ga.  723,  18  S.  E. 
976,  where  the  servant  unnecessarily  as- 
sumed a  dangerous  position. 

The  mere  fact  that  a  switchman  had 
seen  and  handled  a  switch  negligently 
maintained  by  the  railway  company  so 
close  to  the  track  that  when  an  arrow 
17  inches  long  on  the  switch  is  turned 
towards  the  track  the  point  is  only  9 
inches  from  the  side  of  a  freight  car, 
does  not,  as  matter  of  law,  make  him 
guilty  of  contributory  negligence  in  rid- 
ing on  a  ladder  on  the  side  of  a  car 
while  performing  his  duties,  when  the 
arrow  is  turned.  Southern  Kansa,s  R. 
Co.  V.  Michaels  (1890)  57  Kan.  474,  46 
Pac.  938. 

The  fact  that  a  brakeman,  in  going 
to  take  his  place  at  the  brakes,  climbed 
out  of  a.  paboose  window  wliich  was  so 
close  to  the  end  of  the  car  as  to  be 
dangerous,  does  not  necessarily  prove 
negligence,  where  the  evidence  is  that 
the  usual  way  to  his  post  was  through 
that  window.  Louisville,  N.  A.  d  C.  R. 
Co.  V.  Hohbs  (1891)  3  Ind.  App.  445,  29 
N.  E.  934. 

In  an  action  against  a  railway  com- 
pany for  the  death  of  plaintifl:'s  intes- 
tate, evidence  that  deceased  was  a  sec- 
tionman  engaged  in  repairing  the  rail- 
way track,  that  he  was  standing  on  a. 
car  loaded  with  ties  in  a  train  having 
a  caboose  attached,  that  it  is  the  cus- 
tom of  employees  to  ride  on  cars  loaded 


with  ties,  that  he  was  killed  by  being 
thrown  from  the  car  by  the  train  sud- 
denly starting  without  any  bell  signal, 
and  that  he  was  seen  by  the  foreman 
and  conductor  before  the  latter  signaled 
the  engineer  to  start  the  train, — is  suf- 
ficient to  sustain  a.  judgment  for  plain- 
tiff. Union  P.  R.  Co.  v.  Geary  (1893) 
52  Kan.  308,  34  Pac.  887.  The  theory 
relied  on  by  the  court  was  that,  for 
aught  that  appeared,  the  deceased,  who 
had  been  told  that  there  was  a  car  of 
ties  to  be  unloaded,  supposed  that  his 
proper  place  was  on  the  car  where  the 
ties  were. 

°  A  switchman  is  not  guilty  of  contrib- 
utory negligence  in  riding  on  the  foot- 
board in  front  of  the  head-bar  of  an 
engine,  which  he  accompanies  in  the 
course  of  his  duty.  Lockhart  v.  Little 
Rod:  d  M.  R.  Co.  (1889)  40  Fed.  631. 
Whether  a  switchman  who  stood  upon 
the  footboard  of  an  engine  which  was 
pushing  cars,  so  as  to  uncouple  it  at 
the  proper  time,  was  guilty  of  negli- 
gence, is  a  question  for  the  jury,  where 
he  was  injured  when  the  cars  ahead  ran 
over  an  open  switch  and  collided  with 
others  left  upon  a  side  track.  Chicago 
d  A.  R.  Co.  V.  Barrhigton  (1898)  77 
111.  App.  499.  Evidence  of  a  long-stand- 
ing custom  to  step  on  the  footboai'd  of 
slowly  moving  switch  engines  (here  the 
rate  was  3  to  4  miles  an  hour)  pre- 
cludes the  inference  that  it  is  negligent, 
as  matter  of  law,  for  a  brakeman  or 
switchman  to  do  this.  O'Mellia  v.  Kan- 
sas City,  St.  J.  d  C.  B.  R.  Go.  (1893) 
115  Mo.  205,  21  S.  W.  503  (switchman 
injured  by  slipping  off  the  board). 

A  freight  brakeman  is  not,  as  matter 
of  law,  guilty  of  contributory  negligence 
in  going  upon  the  pilot  of  a  moving  lo- 
comotive to  couple  a  car  thereto,  where 
that  is  the  usual  manner  of  making  such 
coupling.  Eddy  v.  Bodkin  (1894;  Tex. 
Civ.  App.)   28  S.  W.  54. 

In  Missouri  P.  R.  Co.  v.  McCally 
(1889)  41  Kan.  639,  21  Pac.  574,  the 
court  discussed  the  right  of  recovery  on 
the  assumption  that  it  was  competent 
to  introduce  evidence  to  the  effect  that 
a  brakeman  had  followed  the  usual  cus- 
tom of  employees  of  the  company  when 
he  rode  on  the  pilot  of  a  freight  engine 
while  he  was  helping  to  switch  cars  in 
a  yard.  The  jury,  it  was  said,  could 
naturally  infer  from  such  evidence  that 
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(3)  Taking  a  dangerous  position  near  railway  tracks.*     Compare 
§  334,  subds.  (1),  (2),  supra. 

(4)  Taking  a  dangerous  route.''    Compare  §  335,  subd.  (5),  swpra. 

(5)  Coupling  cars  in  motion.*     Compare  §  334,  subd.  (9),  §  338, 
subd.  (3),  supra. 


such  an  act  was  a  necessity,  arising  from 
the  structure  of  the  engines  used  in 
switching;  that  the  company  had  sanc- 
tioned the  practice ;  and  that  the  brake- 
man  had  only  done  what  he  had  seen 
habitually  done  by  other  employees  en- 
gaged in  the  same  kind  of  duty. 

In  an  action  for  injuries  received  by 
a  brakeman  who,  while  stepping  from 
one  car  to  another,  was  thrown  between 
them  as  a  result  of  the  engineer's  sud- 
denly putting  on  steam,  evidence  is  ad- 
missible to  show  that,  where  a  train 
was  slackening  speed  as  it  approached 
a  siding,  it  was  customary  for  brake- 
men,  after  they  had  set  the  brakes,  to 
walk  forward  to  the  engine  and  dis- 
mount therefrom,  in  order  to  be  as  near 
as  possible  to  the  switch  which  was  to 
be  thrown.  Whitsett  v.  Chicago,  R.  I. 
&  P.  R.  Go.  (1885)  67  Iowa,  150,  25  N. 
W.  104. 

°  An  employee  of  a  coal  company  who 
goes  between  a  coal  chute  and  a  car 
which  is  being  filled,  to  clear  a  clog  in 
the  chute,  which  method  is  customary 
for  workmen  to  adopt,  is  not  guilty  of 
such  negligence  as  will  prevent  a  recov- 
ery for  an  injury  caused  by  bumping 
another  car  against  the  one  which  is  be- 
ing loaded,  without  warning  the  em- 
ployee. 'Wenona  Goal  Co.  v.  Holmquist 
(1893)   51  111.  App.  507. 

'  A  servant  who  steps  onto  the  con- 
veyor in  'an  ice  house  and  is  caught  by 
the  endless  chain  which  works  in  it  is 
not  negligent,  as  matter  of  law,  if  there 
is  evidence  that  it  was  customary  for 
the  workmen  to  cross  the  conveyor  by 
stepping  onto  it.  WhUney  v.  Queen  City 
Tee  Co.  (1900)  49  App.  Div.  485,  63  N. 
Y.  Supp.  535. 

An  instruction  to  the  effect  that  a 
spinner  in  a,  manufacturing  establish- 
ment is  not  guilty  of  contributory  negli- 
gence in  passing  to  the  rear  of  the  ma- 
chine on  which  she  is  working  to  assist 
the  minder,  where  it  is  customary  for 
spinners  to  do  so  and  the  machine  would 
have  to  be  stopped  unless  they  did  so,  is 
not  erroneous.  Colliott  v.  American 
Mfg.  Co.  (1807)  71  Mo.  App.  163. 

*  A  switchman  is  not,  as  matter  of 
law,  guilty  of  contributory  negligence  in 
going   between   cars   to   uncouple   them 


while  in  slow  motion,  and  using  a  stone 
as  he  walks  along  to  loosen  the  pin, 
where  such  act  is  not  necessarily  dan- 
gerous and  there  is  a,  custom  of  un- 
coupling cars  in  such  manner.  Curtis 
V.  Chicago  &  N.  W.  R.  Go.  (1897)  95 
Wis.  460,  70  N.  W.  665. 

A  switchman  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  at- 
tempting to  uncouple  cars  while  they 
are  slowly  moving,  where  such  practice 
has  long  been  carried  on  with  the  knowl- 
edge and  approval  of  the  company. 
Hennesey  v.  Chicago  &  N.  W.  R.  Co. 
(1898)   99  Wis.  109,  74  N.  W.  554. 

Evidence  of  a  custom  of  long  stand- 
ing for  brakemen  and  switchmen  to  walk 
ahead  of  slowly  moving  cars  when  ad- 
justing couplings  is  admissible  upon  tne 
question  of  contributory  negligence  of  a 
switchman  in  so  doing.  Ri/ley  v.  Min- 
neapolis &  St.  L.  R.  Co.  (1898)  72  Minn. 
469,  75  N.  W.  704. 

Compliance  with  custom  is  an  element 
tending  to  negative  fault  in  a  case  where 
the  injury  was  caused  by  attempting  to 
couple  moving  cars.  Illinois  C.  R.  Co. 
V.  Gozly  (1898)  174  111.  109,  50  N.  E. 
1011,  Affirming  (1896)  69  111.  App.  256. 

A  railroad  brakeman  is  not,  as  mat- 
ter of  law,  guilty  of  such  contributory 
negligence  as  will  preclude  a  recovery 
for  injuries  sustained  while  coupling 
cars  equipped  with  a  "standard  coupler," 
because  he  stepped  in  front  of  a  slowly 
moving  car  5  or  6  feet  distant  from  the 
stationary  car,  to  open  a  movable  jaw 
of  the  coupling,  and  was  caught  between 
the  cars  while  pushing  the  jaw  back 
into  place,  upon  discovering  that  the 
pin  which  secured  it  was  broken,  which 
rendered  it  liable  to  fall  to  the  ground, 
although  the  jaw  of  the  coupling  on  the 
stationarj'  car  was  open,  and  couplings 
could  ordinarily  be  made  with  but  one 
jaw  open,  where  it  was  sometimes  nec- 
essary to  open  both  jaws  to  make  a 
"sure"  coupling  and  that  was  the  usual 
manner  in  which  they  were  made. 
Munch  V.  Great  Northern  R.  Co.  (1898) 
75  Minn.  61,  77_  N.  W.  541. 

The  question  in  an  action  against  a 
railroad  company  for  personal  injuries 
to  a  helper  in  a  switching  crew,  as  to 
whether  it  had  not  been  a  uniform  cus- 
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(6)   Using 


signed." 


appliances  for  a  purpose  for  which  they  were  not  de- 
Conipare  §  3 -J  2,  supra. 
The  complement  of  the  doctrine  thus  illustrated  is  that  the  exist- 
ence of  a  custom  to  do  acts  like  the  one  in  question  is  not  a  protection 
to  a  servant  who  complied  with  it,  where  the  practice  sanctioned  by 
the  custom  cannot  reasonably  be  regarded  as  a  safe  one.'"  That  is  to 
say,  the  responsibility  of  a  servant  for  his  own  injury  cannot  be  de- 
termined by  considering  whether  other  employees  of  the  road,  simi- 
larly situated,  engaged  in  negligent  practices,  even  with  the  knowledge 


torn  for  many  years  of  all  helpers  in 
switching  crews  in  the  yard  where  the 
accident  occurred,  after  going  between 
cars  to  couple  them,  to  come  out  again 
immediately  if  they  failed  to  make  the 
coupling  the  first  time,  and  look  for 
coming  cars,  should  be  submitted  to  the 
jury  at  the  request  of  defendant,  where 
there  is  evidence  of  such  a,  custom  and 
of  facts  applicable  to  the  question  of 
plaintifl's  contributory  negligence,  and 
negligence  by  the  foreman  of  the  switch- 
ing crew.  Andrews  v.  Chicago,  U.  d  St. 
P.  R.  Go.  (1897)  96  Wis.  348,  71  N.  W. 
372. 

'  One  of  the  grounds  on  which  a  court 
has  declined  to  rule  that  a  servant  was 
negligent  in  attempting  to  mount  a  mov- 
ing car  by  putting  his  foot  into  the  jaw- 
strap  underneath  it  was  that  there  was 
evidence  that  this  method  was  custom- 
ary. Coates  V.  Boston  &  M.  B.  Co. 
(1891)  153  Mass.  297,  10  L.  R.  A.  769, 
26  N.  E.  864. 

A  servant  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  rid- 
ing upon  a  freight  elevator  operated  by 
a  cable  which  he  knew  was  worn,  al- 
though there  was  another  elevator  which 
he  might  have  used,  and  there  was  a 
stairway  which  afforded  him  access  to 
the  upper  floors,  where  he  was  informed 
by  the  superintendent  that  the  cable  was 
safe  enough  for  the  rest  of  the  season, 
and  it  was  customary,  if  not  necessary, 
for  employees  to  ride  on  the  elevator 
with  the  freight.  Stomne  v.  Hanford 
Produce  Co.  (1899)  108  Iowa,  137,  78 
N.   W.   841. 

"  "The  doing  of  a  dangerous  and  need- 
less act  by  any  number  of  persons,  any 
number  of  times,  cannot  malce  the  act 
right."  Chicago,  R.  I.  &  P.  R.  Co.  v. 
CUrh   (1883)    108  111.  113. 

An  unqualified  instruction  that  if 
plaintiff'  employee  did  the  work  assigned 
to  him  in  the  usual  and  customary  man- 
ner, he  could  not  be  charged  with  doing 


it  negligently,  so  as  to  contribute  to 
the  injury  received,  is  erroneous.  Bodie 
V.  Charleston  &  W.  C.  B.  Co.  (1901) 
61  S.  C.  468,  39  S.  E.  715. 

In  Warden  v.  Louisville  &  N.  R.  Co. 
(1891)  94  Ala.  277,  14  L.  R.  A.  552,  10 
So.  276,  the  following  language  was  used 
by  the  court:  "The  fact  that  one  is  in 
the  habit  of  doing  an  obviously  danger- 
ous thing  does  not  make  his  act  any  the 
less  a  dangerous  one.  The  fact  that 
many  or  all  of  a  limited  class  of  per- 
sons customarily  ride  upon  the  pilot  of 
an  engine  does  not  alter  the  character- 
istic of  obvious  peril  which  the  law  im- 
putes to  that  position.  It  is  negligence 
per  se  for  persons  to  walk  upon  the 
track  of  railroads.  Doubtless  many  per- 
sons are  in  the  habit  of  using  the  track 
in  this  way,  yet  it  has  never  been  sup- 
posed, and  it  cannot  be  the  law,  that 
such  custom  would  convert  the  track, 
which  the  law  declares  to  be  per  ne  a 
dangerous  place,  into  a  safe  place. 
.  .  .  Custom  and  usage  may  be  relied 
on  to  excuse  the  violation  of  a  rule, 
when  the  act  involved  is  not  negligent 
itself,  but  only  by  relation  to  the  rule 
violated ;  and  so,  when  an  act'  may  be 
done  in  two  or  more  ways,  a  resort  to 
neither  of  which  involves  such  obvious 
peril  as  raises  the  legal  presumption  or 
conclusion  of  negligence  in  the  doing 
of  it,  a  custom  or  usage  to  do  it  in  a 
particular  way  may  be  looked  to  as 
tending  to  show  that  it  was  not  negli- 
gence to  resort  to  that  method  in  the 
instance  under  consideration.  But  cus- 
tom can  in  no  case  impart  the  qualities 
of  due  care  and  prudence  to  an  act  which 
involves  obvious  peril,  which  is  volun- 
tarily and  unnecessarily  done,  and  which 
the  law  itself  declares  to  be  negligent." 
This  statement  of  principles  was  re- 
peated in  Andrews  v.  Birmingham  Min- 
eral R.  Co.  (1892)  99  Ala.  438,  12  So. 
432. 
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of  the  employer  himself. -"^  Considered  with  reference  to  the  facts 
involved,  some  of  the  cases  illustrating  this  phase  of  the  subject  seem 
to  be  scarcely  reconcilable  with  several  of  a  similar  type  in  which  the 
servant  has  been  allowed  to  recover.^^ 

Of  course  the  mere  fact  that  a  breach  of  statute  was  customary, 
•ind  that  the  custom  was  approved  and  sanctioned  by  the  master,  will 
not  repel  the  inference  of  contributory  negligence  which  that  breach 
requires.^* 

354.  Course  of  conduct  selected  by  the  servant,  with  reference  to  the 
presumption  that  the  plant  was  not  defective. — (Compare  §  440,  subd. 
b,  post.) — It  is  a  general  principle  of  jurisprudence  that  "every  per- 
son pursuing  his  lawful  affairs  in  a  lawful  way  has  a  right  to  assume, 


"Carrier  v.  Union  P.  B.  Co.  (1900) 
61  Kan.  447,  59  Pac.  1075  (approving 
exclusion  of  evidence  that  the  servant 
had  made  a  coupling  in  the  ordinary 
manner)  ;  Andreir/i  v.  Birmingham  Min- 
eral R.  Go.  (1892)  99  Ala.  438,  12  So. 
432  (similar  decision,  where  the  plain- 
tiff offered  to  prove  by  his  ovi'n  testi- 
mony that  it  was  the  custom  and  prac- 
tice on  defendant's  road  and  on  other 
well-regulated  railroads,  for  brakemen, 
when  doing  switch  work  in  the  yard 
limits,  to  stand  and  ride  upon  the  pilot 
of  the  engine,  and  to  jump  off  the  pilot 
to  do  switching  before  the  engine  came 
to  a  full  stop). 

"  A  brakeman  who  attempts  to  pull 
a  coupling  pin  out  of  a  drawhead  while 
lie  is  standing  on  the  deadwood  of  a 
moving  car  is  deemed  to  be  negligent, 
although  he  and  his  coemployees  have 
been  accustomed  to  do  this.  Kroy  v. 
Chicago,  R.  1.  &  P.  R.  Co.  (1871)  32 
Iowa,   357. 

Attempting  to  couple  cars  while 
standing  on  the  footboard  of  a  tender 
which  is  running  15  miles  an  hour, 
though  apparently  not  only  dangerous 
but  reckless,  will  not  prevent  a  recov- 
ery for  injuries  sustained  while  so  do- 
ing, if,  in  the  experience  of  railroad 
men,  it  is  actually  safe,  and  the  injury 
resulted  solely  from  the  fault  of  the  en- 
gineer in  managing  the  engine.  Rehh  v. 
East  Tennessee,  T.  &  O.  R.  Co.  (1891) 
87  Ga.  631,   13  S.  E.  566. 

The  fact  that  switchmen  are  in  the 
habit  of  riding  on  the  cowcatchers  of 
engines  is  no  excuse  for  taking  that  po- 
sition. Glover  v.  Scotten  (1890)  82 
Mich.  369,  40  N.  W.  936. 

In  an  action  for  injuries  received  by 
a  switchman  who  was  riding  on  the  foot- 


board of  a  switch  engine  while  it  was 
pushing  two  cars,  which  collided  with 
others,  evidence  of  a  usage  of  switchmen 
to  occupy  that  position  is  inadmissible. 
Chicago  &  A.  R.  Co.  v.  Harrington 
(1898)    77  111.  App.  499. 

Evidence  of  the  usual  mode  of  coup- 
ling and  uncoupling  cars  is  inadmissible 
upon  the  question  whether  the  mode 
adopted  by  the  servant  was  negligent. 
Chirano,  R.  I.  &  P.  R.  Co.  v.  Clark 
(1883)  108  111.  113;  Henderson  V.  Coons 
(1888)  31  111.  App.  75  (holding  that 
custom  was  no  excuse  for  attempting  to 
couple  slowly  moving  cars ) .  See,  how- 
ever, §  364,  subd.  9,  infra. 

Whether  it  was  customary  or  not,  try- 
ing to  board  a  train  while  it  is  running 
10  or  12  miles  an  hour  is  negligence. 
Dovsell  V.  Viekslurg  &  M.  R.  Co.  (1884) 
61  Miss.  519. 

The  custom  of  other  switchmen  will 
not  excuse  a  switchman  for  going  be- 
tween the  pilot  of  an  engine  and  a  box 
car  to  uncouple  them,  while  they  were 
moving  at  the  rate  of  a  rapid  walk. 
George  v.  MoUle  &  0.  R.  Co.  (1896)  109 
Ala.  245,  19  So.  784. 

It  is  proper  to  reject  evidence  to  the 
effect  that,  in  jumping  off  a  moving 
train  without  looking  to  see  where  he 
would  alight,  the  plaintiff,  a  brakeman, 
was  doing  only  what  was  ordinarily  done 
by  employees  of  the  same  class  under 
similar  circumstances.  Thompson  v. 
Boston  &  M.  R.  Co.  (1891)  153  Mass. 
391,  26  N.  E.   1070. 

'^  Voshefskey  v.  Hillside  Coal  &  I.  Co. 
(1897)  21  App.  Div.  168,  47  N.  Y.  Supp. 
386;  Coal  &  Min.  Co.  v.  Clay  (1894) 
51  Ohio  St.  542,  sub  nam.  Consolidated 
Coal  &  Min.  Co.  v.  Floyd,  25  L.  E.  A 
848,  38  N.  E,  610, 
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and  act  upon  the  assumption,  that  every  other  person  will  do  the  same 
thing."! 

As  applied  to  the  relation  of  master  and  servant,  this  principle 
involves  the  corollary  that  the  servant,  except  in  so  far  as  he  is 
chargeable  with  knowledge,  actual  or  constructive,  of  some  specific 
breach  of  duty  on  the  master's  part,  is  entitled  to  act  on  the  presump- 
tion that  the  various  instrumentalities  and  materials  by  which  his 
safety  may  be  affected  are  in  such  a  condition  that  he  will  not  en- 
counter any  abnormal  dangers  in  the  course  of  his  employment.^ 


^■Tetter  v.  Vew  York  &  E.  R.  Co. 
(1865)  2  Keyes,  154.  "In  general,  it 
is  not  negligent  not  to  anticipate  wrong- 
ful negligence  on  the  part  of  a  defend- 
ant." Davis  V.  iVeip  York,  ,Y.  //.  &  H. 
R.  Go.  (1893)  159  Mass.  532,  34  N.  E. 
1070.  Citing  Hayes  v.  Hyde  Park  (1891) 
153  Mass.  514,  12  L.  R.  A.  249,  27  N.  E. 
522. 

^  "In  determining  whether  plaintiff  ex- 
hibited ordinai-y  care  in  the  situation  in 
which  he  is  found  in  the  case  before  us, 
we  should,  with  the  other  facts,  con- 
sider the  exigency  of  his  duty  as  a 
faithful  employee,  and  the  confidence  he 
might  fairly  entertain  (in  the  absence 
of  knowledge  or  notice  to  the  contrary) 
that  the  master's  personal  obligation, 
in  respect  to  the  machinery  before  him, 
had  been  met."  Blanton  v.  Dold  (1891) 
109  Mo.  75,  76,  18  S.  W.  1149. 

"The  degrees  of  care  in  the  use  of  a 
place  in  which  work  is  to  be  done,  or 
in  the  use  of  other  instrumentalities 
for  its  performance,  required  of  the  mas- 
ter and  servant  in  a  particular  case, 
may  be,  and  generally  are,  widely  diifer- 
ent.  Each  is  required  to  exercise  that 
degree  of  care  in  the  performance  of  his 
duty  which  a  reasonably  prudent  person 
would  use  under  like  circumstances ;  but 
the  circumstances  in  which  the  master 
is  placed  are  generally  so  widely  differ- 
ent from  those  surrounding  the  servant, 
and  the  primary  duty  of  using  care  to 
furnish  a  reasonably  safe  place  for 
others  is  so  much  higher  than  the  duty 
of  the  servant  to  use  reasonable  care 
to  protect  himself  in  a  case  where  the 
primary  duty  of  providing  a  safe  place 
or  safe  machinery  rests  on  the  master, 
that  a  reasonably  prudent  person  would 
ordinarily  use  a  higher  degree  of  care 
to  keep  the  place  of  work  reasonably 
safe,  if  placed  in  the  position  of  the  mas- 
ter who  furnishes  it,  than  if  placed  in 
that  of  the  servant  who  occupies  it.  Of 
the  master  is  required  a  care  and  dili- 
gence in  the  preparation  and  subsequent 


inspection  of  such  a  place  as  a  room  in 
a  mine  that  is  not,  in  the  first  instance, 
demanded  of  the  servant.  The  former 
must  watch,  inspect,  and  care  for  the 
slopes  through  which  and  in  which  the 
servant  works,  as  a  person  charged  with 
the  duty  of  keeping  them  reasonably 
safe  would  do.  The  latter  has  a  right 
to  presume,  when  directed  to  work  in  a 
particular  piace,  that  the  master  has 
performed  his  duty,  and  to  proceed  with 
his  work  in  reliance  upon  this  assump- 
tion, unless  a  reasonably  prudent  and  in- 
telligent man  in  the  performance  of  his 
work  as  a  miner  would  have  learned 
facts  from  which  he  would  have  appre- 
hended danger  to  himself."  Union  P. 
R.  Co.  V.  Jarvi  (1892)  3  C.  C.  A.  433, 
10  U.  S.  App.  439,  56  Fed.  65  (loose 
rock  fell  from  roof  of  entry ) ,  Followed 
in  Westei-n  Coal  &  Min.  Go.  v.  Ingraham 
(1895)  17  C.  C.  A.  71,  36  U.  S.  App.  1, 
70  Fed.  219  (defective  timbering  in 
mine ) . 

The  doctrine  thus  laid  down  has  been 
applied  in  the  following  cases:  Denver, 
T.  &  Ft.  TT.  R.  Co.  V.  Smock  (1897)  23 
Colo.  456,  48  Pac.  681  (railway  servant 
entitled  to  assume  that  a  foreign  car 
standing  on  a  side  track,  and  apparently 
in  a  condition  for  hauling,  is  reasonably 
safe)  ;  Louisville  &  N.  R.  Co.  v.  Baker 
(1895)  106  Ala.  624,  17  So.  452  (ap- 
proving of  a  charge  embodying  the  doc- 
trine in  the  text)  ;  The  Lizzie  Frank 
(1887)  31  Fed.  477  (chock  used  in  tow- 
ing was  insecurely  fastened)  ;  Gillin  v. 
Patten  &  8.  R.  Go.  (1899)  93  Me.  80, 
44  Atl.  361  (frogs  not  blocked  as  re- 
quired by  statute)  ;  Eastland  v.  Clarke 
(1901)  165  N.  Y.  420,  59  N.  E.  202,  Re 
versing  (1898)  28  App.  Div.  621,  51  N. 
Y.  Supp.  1140,  53  N.  Y.  Supp.  1103 
(plaintiff,  while  engaged  in  carrying 
firewood  into  a  dark  cellar,  fell  into  a 
hole  therein)  ;  Galveston,  H.  d  8.  A.  R. 
Co.  V.  Adams  (1900;  Tex.  Civ.  App.) 
55  S.  W.  803,  Judgment  Affirmed  in 
(1900)   94  Tex.  100,  58  S.  W.  831   (rot- 
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Especially  will  a  court  refuse  to  say  that  a  servant  was  negligent 
in  making  use  of  an  appliance  for  a  certain  purpose,  where  his  fellow 

ten  platform  was  covered  with  paint  and    struck,    he   had    already    passed    safely 
appeared  safe)  ;   Musiok  v.  Jacoi  Dold   through  two  or  three  tunnels,  that  he 

Packing   Co.    (1894)    58   Mo.   App.    322  had  received  no  notice  that  the  tunnel 
(cover  left  oft'  tank  of  hot  water  after    in   which    he   received   the   injury   was 

the     employees     had     quitted     work)  ;  not  of  a  uniform  height,  and  tliat  his 

Hackett  v.   Middlesex  Mfg.   Co.    (1869)  position  was  not  improper,  although  it 
101    Mass.    101     (servant  who  had   put   was  the  custom  for  train  hands  on  the 

his  head  inside  the  shaft  of   a  freight  tops    of    cars    to    lie    down    in    passing 

elevator,   after    signaling   for   it   to   de-  through  tunnels.     Mexicwn  C.  R.  Co.  v. 

scend,   was  injured   by  the   fail  of   the  Eckmwn    (1900)    42   0.  C.   A.   344,    102 

car,  due  to  a  defective  chain)  ;   Qulf,  C.  Fed.  274. 

<&  8.  F.  B.  Co.  V.  Winton  (1894)   7  Tex.  A  servant  in  a  mine  is  not  negligent. 

Civ.  App.  57,  26   S.  W.   770    (defective  as  matter  of  law,  in  riding  on  an  ore 

tie  in  platform  of  turntable)  ;  La  Salle  ear  which  is  so  high  that  it  brings  him 

V.   Kostka    ( 1900 )    92  111.  App.   91,  Af-  into  collision  with  the  roof  of  an  eiltry, 

firmed  in   (1901)    190  111.  130,  60  N.  E.  although   he  knew  tha;t   it   was  higher 

72    (workman  entitled  to  presume  that  than  the  others  in  use.     Tennessee  Coal, 

the  work  of  bracing  walls  of  trench  had  /.  d  R.  Co.  v.  Currier  (1901)  47  C.  0.  A. 

been   properly   performed   when   it   was  161,  108  Fed.  19. 

once  begun)  ;   Boes  v.   Ocean  8.  8.   Co.  A  brakeman,  having  the  right  to  as- 

(1900)  56  App.  Div.  259,  67  N.  Y.  Supp.  sume    that    structures    will    not   be   lo- 

782    (oiler  on   steamship   turned   steam  cated    dangerously   close    to   the    track, 

into  feed  pump  which  had  just  been  re-  is  not  guilty  of  contributory  negligence 

paired,   and  was  killed  by  the  blowing  in  climbing  the  side  ladder  of  a  moving 

out  of  the  cushion  valve).  ear  without  looking  forward   to   see   if 

A  brakeman  killed  by  coming  in  con-  he  was  imperiled  by  a  certain  telegiaph 

tact  with  a  low  bridge  while  performing  pole.     Whipple  v.  New  York,  N.  E.  <i  H. 

his  duty  in  compliance  with  a  specific  R.  Co.   (1896)   19  R.  I.  587,  35  Atl.  305. 

order  to  flag  the  rear  end  of  the  train,  An   engineer   who  is   struck  by  a  mail 

requiring  him  while  riding  on  top  of  a  crane,  while  leaning  out  of  his  cab  to 

freight  car  to  look  in  the  direction  op-  ascertain  the  condition  of  his  engine,  is 

posite   that   in   which    the    danger   lay,  not    debarred     from     recovery    on     the 

was  not  negligent  in  so  riding,  although  ground      of      contributory      negligence, 

he  knew  there  were  low  bridges,  since  where  the  crane  was  7  inches  closer  to 

he   had  the  right  to  suppose  that  tell-  the  track  than  any  other  on  the  road, 

tales  would  be  in  proper  order  and  po-  International  &  G.  JV.  R.  Go.  v.  Stephen- 


sition    to    give    him    timely    warning,  son    ( 1899 )    22  Tex.  (3iv.  App.   220,   54 

Maker  v.   Boston   &  A.   R.   Co.    (1893)  S.  W.  1086. 

158  Mass.  36,  32  N.  E.  950  (distinguish-  It  is  not  contributory  negligence,   as 

ing    some    earlier    Massachusetts    cases  matter  of  law,  for  a  switchman  directed 


turning  on  the  failure  of  the  servant  to 
keep  a  proper  lookout) 


by  the  foreman  of  the  switching  crew  to 
assist  him   in  coupling  an  engine  to  a 


A  brakeman,  seeing  that  the  entrance  flat  car,  to  stand  on  the  footboard  of  the 
to  a  tunnel  is  high  enough  to  permit  e^gi^g  g^  tj,g  ij,gj^g  ^f  ^  ^^^^^  of  the 
safe   passage  while  standing  on  top  of   ^^ack  while  helping  to  make  the  coup- 

Img,  m  making  which  he  is  injured  by 


a  train,  has  a  right  to  assume,  in  the 
absence  of  notice  to  the  contrary,  tliat 
the  tunnel  is  of  such  height  throughout. 
Hunter  v.   New   York,   0.  &  W.  R.   Co. 

^3  n"e.' 9'    wJether'a'cLuctot  0/ a    -«  f-  «•  (^0.  (1892)   3  N.  B.  91,  54  N. 


l)eing  caught  between  the  car  and  the 
engine,  as  a  result  of  the  yielding  of  a 
defective  drawhead.     Bennett  v.  North- 


freight  train,  who  was  injured  by  strik- 
ing his  head  against  a  rock  in  the  roof 
of  a  tunnel,  while  seated  on  the  cupola 


W.  314. 

A  conductor  to  whom  has  been  deliv- 
ered a  sleeping  car  as  part  of  a  regular 


of  the  caboose,  where  he  had  stationed  through  passenger  train  is  justified  in 
himself  that  he  might  see  the  engineer,  assuming  that  such  car  and  the  steps 
was  negligent  in  inking  that  position,  leading  from  it  are  safe,  until  he  aetu- 
is  a  question  for  the  jury,  where  the  ally  discovers  that  the  steps  have  been 
evidence  tends  to  show  that,  before  being  removed.  Cameron  v.  Oreat  Northern 
Vol.  I.  M.  &  S.— 58. 
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R.  Co.   (1898)    8  N.  D.   124,  77  N.  W. 
lOlfl. 

A  brakeman  who,  to  couple  an  en- 
gine to  a  standing  car,  placed  the  pilot 
bar  upon  his  Icnce  which,  after  the  coup- 
ling was  made  and  before  the  cai-  had 
run  .3  feet,  was  crushed  by  reason  of 
one  of  tlie  car  wheels  sinking  at  a  low 
joint,  is  not  guilty  of  such  contributory 
negligence  as  will  bar  a  recovery.  Texas 
A  1\  li.  Co.  V.  McCoy  (1897)  17  Tex. 
Civ.  App.  494,  44  S.  W.  25. 

A  fireman  is  not,  as  matter  of  law, 
negligent  in  taking  hold  of  a  piece  of 
cord  which  had  been  spliced  for  the  use 
of  short  men  to  the  end  of  a  rope  pro- 
vided to  operate  the  valve  of  a  water 
tank,  although  the  cord  was  in  fact  rot- 
ten, and  he  could,  with  great  incon- 
venience, have  reached  the  main  rope. 
[nternational  &  G.  N.  B.  Co.  v.  Ellcins 
(18!I9;    Tex.   Civ.   App.)    54   S.   W.   931. 

The  action  of  a  laborer  who,  while 
working  in  the  hold  of  a  grain  ship,  is 
injured  by  the  fall  of  a  number  of  sacks 
of  grain,  owing  to  the  breaking  of  a  de- 
fective hoisting  chain,  cannot  be  barred 
on  the  ground  that  he  was  guilty  of  neg- 
ligence in  not  standing  back  underneath 
the  deck,  while  the  sacks  were  being 
hoisted.  Rooney  v.  Allan  (1883)  10  Sc. 
Sess.  Cas.  4th  series,  1224. 

One  engaged  in  shoveling  cinders  into 
a  bag  to  be  hoisted  from  the  hold  of  a, 
vessel  is  not  guilty  of  negligence  in 
working  beneath  the  hatch  while  a-  bag 
of  cinders  is  being  hoisted,  and  by  the 
fall  of  which,  due  to  a  weak  handle,  he 
was  injured,  where  there  are  cinders 
there  which  need  to  be  shoveled  up,  and 
he  has  only  been  notified  to  keep  from 
under  the  hatch  while  a  bag  is  descend- 
ing. The  France  (1893)  53  Fed.  843. 
(This  decision  was  reversed  in  (1894) 
8  C.  C.  A.  185,  20  U.  S.  App.  212,  59 
Fed.  479,  on  the  ground  that  no  negli- 
gence that  could  be  charged  to  the  de- 
fendant was  proved.  The  question  of 
contributory  negligence  was  not  dis- 
cussed. ) 

An  employee  attending  to  his  work  in 
the  usual  manner  has  the  right  to  rely 
on  the  safety  of  the  machinery,  and  is 
not  required  to  anticipate  danger  from 
the  falling  of  a  derrick.  Ashley  Wire 
Co.  V.  UcFaddcn  (1895)  66  111.  App. 
26. 

It  cannot  be  said,  as  matter  of  law, 
that  a  workman  is  negligent  in  using  a 
car  for  carrying  cores  for  forming  iron 
pipe,  of  great  weight,  upon  standards 
the  point  of  equilibrium  of  which  is  so 
narrow  that  the  cores  are  liable  to  top- 


ple ofT,  so  that  an  action  for  injuries 
caused  by  the  fall  of  one  of  the  cores 
must  be  taken  from  the  jury,  where  the 
plaintiff  is  a  common  laborer,  the  car 
has  been  operated  six  months  wiUiout 
accident,  and  the  plaintiff  relies  on  the 
exercise  of  care  by  his  employers  in 
furnishing  safe  appliances  for  the  work. 
James  B.  Clow  &  Hons  v.  Boltz  (1899) 
34  C.  C.  A.  550,  92  Fed.  572.  A  railroad 
brakeman  has  the  right  to  rely  upon  the 
presence  of  a  telltale  as  a  means,  not 
only  of  warning  him  of  the  approach  of 
a  train  to  a  low  bridge,  but  of  arresting 
his  attention  at  the  place  where  the  tell- 
tale is  located  and  causing  him  to  look 
out  for  danger  ahead,  where  the  com- 
pany has  adopted  such  manner  of  warn- 
ing its  servants  of  approach  to  a  bridge ; 
and  the  failure  of  such  brakeman  to 
heed  and  remember  a  warning  given  by 
his  fellow  servant,  and  to  see  the  bridge 
when  within  a  short  distance  of  it,  with 
his  face  turned  toward  it  and  the  bridge 
distinctly  visible,  does  not  necessarily 
constitute  contributory  negligence.  Sa- 
vannah, F.  &  W.  R.  Go.  V.  Day  (1893) 
91  Ga.  676,  17  S.  E.  959.  (Lumpkin, 
J.,  dissented  on  the  ground  that  tne 
brakeman  had  received  ample  warning 
as  to  the  danger,  and  that  his  attention 
had  apparently  not  been  diverted  by  any 
necessity  for  attending  to  his  duties,  or 
by  any  other  occurrence.) 

A  carpenter  employed  by  a  railroad 
company  is  not,  as  matter  of  law,  guilty 
of  negligence  contributing  to  injuries  in 
falling  over  an  unprotected  wing-wall  of 
a  bridge  carrying  a  highway  over  the 
track,  while  on  his  way  to  work,  before 
daylight,  in  running  to  catch  the  train 
by  which  he  was  to  be  taken  to  his  work. 
Gates  V.  Pennsylvania  R.  Co.  ( 1893 ) 
154  Pa.  566,  26  Atl.  598.  A  lineman 
who  was  ordered  to  take  down  a  guy 
wire  extending  from  the  top  of  a  pole  to 
a  tree  120  feet  distant,  and  cut  the  wire 
at  the  end  next  to  the  pole,  the  result 
being  that  the  pole  fell  vnth  him,  can- 
not be  held  negligent,  as  a  matter  of 
law,  where  he  had  no  reason  to  suppose 
that  the  pole  was  not  sunk  sufficiently 
deep  to  stand  without  the  support  of  the 
wire.  Bland  v.  Shreveport  Belt  R.  Co. 
(1896)  48  La.  Ann.  1057,  36  L.  R.  A. 
114,  20  So.  284. 

A  servant  is  not  guilty  of  contribu- 
tory negligence  in  assuming  that  his  em- 
ployer or  his  employer's  agents  were  do- 
ing and  had  done  their  duty  in  erecting 
a  scaffolding,  which  proved  defective. 
Stuart  V.  Evans  (1883)  49  L.  T.  N.  S. 
138,    31    Week.    Rep.     706.     A     verdict 
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workmen  have  beeu  using  it  without  injury  up  to  the  time  of  the 
accident.^ 

The  cases  dealing  with  a  servant's  duty  to  examine  into  the  con- 
dition of  the  appliances  which  he  uses  (chapter  xxi.^  subtitle  E) 
should  he  compared  with  those  cited  in  this  section.  See  also  §  440, 
subd.  b,  §  451,  post. 

It  will  be  observed  that  the  circumstances  under  which  the  doc- 
trine explained  becomes  applicable  are  such  that  it  may  also  be  re- 
garded, in  a  logical  point  of  view,  as  a  direct  deduction  from  the 
general  principle  that  negligence  cannot  be  imputed  to  a  servant  to 
whom  the  existence  of  the  conditions  which  caused  his  injury  and  the 
dangers  created  by  those  conditions  were  not  known,  either  actually 
or  constructively.     See  §§  319-321,  supra. 

355.  —  and  that  the  work  done  in  connection  with  the  plant  will  be 
prudently  done. —  Another  obvious  corollary  of  the  general  principle 
stated  at  the  beginning  of  the  last  section  is  that,  in  the  absence  of 
some  special  reason  for  ordering  his  conduct  upon  a  different  footing, 
a  servant  is  entitled,  when  he  is  undertaking  any  particular  duty  or 
selecting  any  particular  method  of  performing  a  certain  piece  of  work, 
to  assume  that,  in  carrying  on  the  various  operations  incident  to  the 
conduct  of  the  business,  both  his  master  and  his  coemployees  will,  so 

negativing  contributory  negligence  tion  foreman  by  a  defective  door  of  a 
is  sustained  by  evidence  which  shows,  passing  freight  car  swinging  outward 
among  other  tilings,  that  the  plain-  and  striking  him,  it  is  not  error  to  in- 
tifl  was  not  present  while  the  scaf-  struct  the  jury  that  he  had  a  right  to 
fold  which  proved  defective  was  being  presume  that  defendant  railroad  com- 
placed;  that  he  was  told  by  the  scaffold  pany  would  use  reasonable  care  to  see 
builders  that  it  was  all  right;  that  be-  that  its  car  doors  were  in  a  reasonably 
fore  getting  down  upon  it  he  looked  over  safe  condition,  and  that  the  jury,  in  de- 
the  side  of  the  vessel  to  see  if  it  was  all  termining  the  question  of  his  contribu- 
right,  and  it  appeared  to  be  so;  and  that  tory  negligence,  might  consider  his  right 
two  other  persons  who  viewed  it  from  to  entertain  fiiis  presumption.  Chica- 
difl'erent  directions  testified  that  it  go  &  A.  R.  Co.  v.  Cullen  (1900^  187 
tipped  the  wrong  way.  Caddcn  v.  111.  523,  58  N.  E.  455,  Affirming  (1899) 
American     Steel   Barge   Co.    (1894)    88    87  111.  App.  374. 

Wis.  417,  60  N.  W.  800.  It  is  not  negligent,  as  matter  of  law. 

Where  deceased,  who  was  engaged  in  to  carry  a  naked  light  into  a  mine  tun- 
digging  a  trench  for  a  water  main  where  nel,  when  the  foreman  sees  it  done  and 
the  ground  was  solid,  was  ordered  to  an-  makes  no  remark.  Coioler  v.  Moresby 
other  part  of  the  trench,  which  had  been  Goal  Go.  (2  B.  D.,  1885)  1  Times  L.  E. 
dug     by     other     workmen,     where     the    575. 

ground  was  loose,  and  largely  composed  See  also  Laicless  v.  Connecticut  River 
of  gravel,  the  fact  that  he  walked  along  R.  Go.  (1883)  136  Mass.  1,  §  322,  note 
the  bottom  of  the  trench  to  the  desig-    2,  supra. 

nated  point,  and  had  a  good  opportunity  'McDonald  v.  Svenson  (1901)  25 
to  notice  the  change  in  the  character  of  Wash.  441,  65  Pac.  789,  a  case  where 
the  soil,  is  not  sufficient  to  charge  him,  workmen  employed  in  loading  a  ship 
as  a  matter  of  law,  with  contributory  had  used  the  rigging  in  ascending  to  the 
neo'ligence.  Ft.  Wayne  v.  Patterson  wharf,  and  a  ratline  gave  way  under  one 
(1900)  25  Ind.  App.  547,  58  N.  E.  747.  of  them,  while  he  was  stepping  from  the 
In  an  action  for  the  killing  of  a  secr    rigging  to  the  wh^jri, 
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far  as  tliey  can  attain  that  result  by  the  exercise  of  proper  care,  avoid 
subjecting  him  to  abnormal  risks  of  a  transitory  character.^ 

The  extent  to  which  he  may  rely  upon  the  assumption  that  proper 
measures  will  be  taken  to  secure  his  safety  is  primarily  a  question  for 
the  jury.^    But  see  next  section. 

Some  of  the  cases  in  which  it  has,  on  this  ground,  been  held  unjusti- 
fiable to  declare  the  servant  guilty  of  contributory  negligence,  as  a 
matter  of  law,  present  situations  in  which  it  would  have  been  practi- 
cally impossible  for  the  servant,  without  instituting  special  inquiries 
which  would  have  been  quite  incompatible  with  an  expeditious  per- 
formance of  his  work,  to  have  ascertained  that  he  was  being  exposed 
to  a  danger  against  which  he  should  have  been  protected.*  In  other 
cases  the  essence  of  the  situation  is  that  his  reliance  upon  a  proper 
performance  of  their  duties  by  his  master  or  his  fellow  servants  led 
him  to  omit  certain  precautions  which  it  was  in  his  power  to  take, 
but  which  were  unnecessary  if  those  duties  were  properly  performed.* 


'  "One  may,  without  fault  of  his  own, 
be  in  a  situation  where  he  must  choose  a 
perilous  alternative.  The  degree  of  dan- 
ger, the  stress  of  circumstances,  the  ex- 
pectation or  hope  that  others  will  fully 
perform  the  duties  resting  on  them, 
may  all  have  to  be  considered."  Miner 
V.  Connecticut.  River  R.  Co.  (1891)  153 
Mass.  398,  26  N.  E.  994. 

''Bartolomeo  v.  McKnight  (1901)  178 
Mass.  242,  59  N.  E.  804. 

'  An  employee  of  an  electric-light  com- 
pany engaged  in  trimming  electric  lamps 
during  the  daytime  has  the  right  to  as- 
sume that  the  wire  used  for  lighting  a 
house  which  he  is  trimming  is  dead,  and 
that  no  negligent  act  of  omission  or 
commission  on  the  part  6i  the  employer 
will  contribute  to  make  it  a  live  one, 
where  the  trimmers  are  not  set  at  work 
during  the  daytime  trimming  lamps  on 
live  wires.  Harroun  v.  Brush  Electric 
Light  Co.  (1896)  12  App.  Div.  126,  42 
N.  Y.  Supp.  716,  Appeal  Dismissed  in 
(1897)  152  N.  y.  212,  38  L.  R.  A.  615, 
46  N.  E.  291.  A  carpenter  sent  during 
the  daytime  to  remove  a  lamp  from  an 
electric-light  tower  is  not  negligent,  as 
matter  of  law,  in  acting  on  the  presump- 
tion that  the  current  will  not  be  turned 
on  at  an  earlier  hour  than  usual.  Colo- 
rado Electric  Co.  v.  Luiiers  (1888)  11 
Colo.  505,  19  Pac.  479.  A  servant  is 
entitled  to  act  on  the  presumption  that 
the  master  has  done  his  duty  in  regard 
to  ascertaining  the  existence  of  danger 
from  unexploded  blasts.  KcUeij  v.  Ga- 
{iZ?  Co.   (1887)   7  Mont,  70,  14  Pac,  633, 


'  For  the  purposes  of  ready  compari- 
son with  the  decisions  in  the  preceding 
subtitle,  the  rulings  exemplifying  this 
situation  may  be  arranged  under  the  fol- 
lowing heads: 

(a)  Dangers  incurred  hy  servants  en- 
gaged in  the  operation  of  trains. — The 
crew  on  a  passenger  train  are  not  guilty 
of  negligence  in  assuming  that  the  crew 
on  a  freight  train  which  has  passed  a 
given  point  a  short  time  before  the  pas- 
senger train  have  not  left  open  a  switch 
which  it  was  the  duty  of  such  crew  to 
close.  Chioaqo  d  A.  R.  Go.  ■  v.  House 
(1898)  172  111.  601,  50  N.  E.  151  Affirm- 
ing (1896)  71  111.  App.  147.  It  is  for 
the  jury  to  say  whether  a  locomotive  en- 
gineer was  guilty  of  contributory  negli- 
gence, precluding  recovery  for  his  death, 
in  a  collision  between  his  train  and  an- 
other train  at  the  crossing  of  two  tracks, 
in  assuming  that  the  engineer  of  any 
train  approaching  on  the  other  track 
would  avail  himself  of  the  opportunity 
to  observe  the  rear  portion  of  the  former 
train,  afforded  by  a  clear  view  while 
passing  between  obstructions  on  the  side 
of  the  track  which  prevented  the  de- 
ceased from  seeing  the  other  train,  or  in 
failing  to  send  a  flagman  forward  to  as- 
certain whether  the  crossing  could  be 
safely  made  before  proceeding.  Walker 
V.  Brantner  (1898)  59  Kan.'  117,  52  Pac. 
80.  An  engineer  is  not  negligent  in  not 
stopping  at  a  station  to  inquire  of  the 
whereabouts  of  a  train  ahead,  a.  signal 
being  there  displayed  meaning  no  orders, 
but  a  clear  track,  and  to  go  on.     Uou,^- 
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Another  situation  in  whicli  some  relaxation  of  vigilance  is  always 
deemed  excusable  is  presented  in  those  cases  in  which  he  had  reason- 
able grounds  for  believing  that,  if  he  was  threatened  by  some  transi- 

ton  &  T.  0.  R.  Co.  V.  Biggins  (1900)  306,  45  N.  E.  531  (action  against  an- 
22   Tex.   Civ.  App.   430,   55   S.   W.   744.   other  company). 

(b)  Dangers  incurred  by  servants  A  member  of  a  track  gang,  struck  by 
working  on  or  near  railway  tracks. —  an  engine  while  leaning  over  the  track 
A  trackman  working  at  the  crossing  of  as  required  by  the  discharge  of  his  duty, 
two  railroads  is  justified  in  assuming  is  not,  as  matter  of  law,  guilty  of  con- 
that  an  engineer  will  obey  the  statutory  tributory  negligence,  where  he  could  not 
mandate  to  come  to  a,  full  stop  before  see  any  considerable  distance  along  the 
crossing,  to  ascertain  whether  any  other  track,  and  no  warning  was  given  of  the 
train  is  approaching  on  the  other  track;  approach  of  the  engine,  although  no  un- 
and  the  fact  that  he  worked  for  five  or  usual  cause  existed  why  he  should  not 
six  minutes  without  looking  will  not  be  hear  or  see  the  train.  Lake  8hore  d  M. 
held  contributory  negligence;  as  matter  8.  R.  Co.  v.  Murphy  (1893)  50  Ohio  St. 
of    law.      Shoner    v.  Pennsylvania    Co.    135,  33  N.  E.  403. 

(1891)  130  Ind.  170,  28  N.  E.  616,  Re-  The  contributory  negligence  of  the 
hearing  overruled  in  (1892)  130  Ind.  servant  was  held  to  be  for  the  jury, 
179,  29  N.  E.  775.  where   the   evidence   was   that    he   was 

Where  a  train  which  struck  a  servant  struck  by  an  engine  which  issued  from  a 
while  he  was  crossing  or  working  on  or  doorway  close  to  a  crossing  over  which 
near  the  track  was  running  at  an  illegal  he  was  required  to  run  a  wheelbarrow 
speed,  it  is  only  under  very  exceptional  several  times  every  night;  that  the  door- 
circumstances  that  a  court  is  justified  way  was  obscured  at  the  time  by  steam 
in  declaring,  as  a  matter  of  law,  that  he  from  an  exhaust  pipe  close  by  it ;  that 
was  guilty  of  contributory  negligence  in.  lie  had  been  working  only  three  nights 
failing  to  observe  it  in  time  to  escape  in-  prior  to  the  accident;  that,  during  that 
jury.  See  Nelson  v.  New  Orleans  &  N.  time,  an  engine  had  come  out  only  once 
E.  R.  Go.  (1900)  40  C.  C.  A.  673,  100  when  he  was  passing;  and  that  on  the 
Fed.  731 ;  Schultz  v.  Chicago  &  N.  W.  R.  occasion  in  question  a  boy  had  preceded 
Co.  (1878)  44  Wis.  638.  A  railroad  po-  it  and  given  him  warning.  Bethlehem, 
liceman  is  not  guilty  of  negligence,  as  a  Iron  Co.  v.  Weiss  (1900)  40  C.  C.  A. 
matter  of  law,  where  he  was  struck  by   270,  100  Fed.  45. 

an  engine  moving  at  an  unlawful  rate  of       Where  a  servant  is  working  on  a  track 

speed,  while  he  was  standing  near  the   where  he  is  liable  to  be  struck  by  trains, 

track  loading  his  revolver,  and  with  his   and  in  a  place  where  he  cannot  see  them 

back  to  such  engine.     8t.  Louis,  A.  £  T.   approaching  until  they  are  quite  close, 

H.    R.    Co.   v.   Eggman    (1896)    161    111.   he  is  not  bound  to  exercise  greater  care 

155,  43  N.  E.  620,  Affirming   (1895)    60   than  would  be  adequate  to  protect  him 

111.  App.  291.  if  proper  provision  had  been  made  for 

ISTo  presumption  of  contributory  negli-   giving  him  the  warning  to  which  he  was 

genee  is  raised  by  a  declaration  which   entitled.     Felice  v.  New  York  C.  &  II.  R. 

alleges  substantially  that  the  plaintiff,   R.  Co.   (1897)    14  App.  Div.  345,  43  N. 

a  car  inspector  in  the  employ  of  a  rail-   Y.  Supp.  922.     It  is  for  the  jury  to  say 

way  company  which  was  using  the  yard  whether  a  servant  in  a  railway  ash  pit 

jointly  with  the  defendant,  was  injured  was  negligent  in  failing  to  discover  an 

by  reason  of  the  fact  that  a  locomotive   approaching   locomotive  in  time  to   es- 

and  cars  of  the  defendant  were  placed  in  cape,  where  there  is  evidence  of  a  custom 

the  hands  of  inexperienced  and  unskil-   of  the  station  yard  for  the  bells  of  loco- 

ful    servants,    and   backed   through   the  motives  to  be  continuously  rung  while 

yard,  without  a  light  being  displayed,  or   approaching  the  ash  pit,  and  that  on  the 

a  person  stationed  on  the  rear  end  of   occasion  in  question  the  locomotive  ran 

the    train   to   give   warning   of    its   ap-   towards  the  pit  at  a  greater  than  the 

proach,  and  that  this  occurred  at  a  time   usual  rate  of  speed.     Sullivan  v.  Tioga 

when  another  train,  with  its  bell  ring-   R.  Co.   (1887)  44  Hun,  304. 

ing  and  steam  escaping,  so  as  to  drown       A  brakeman  is  not  guilty  of  contribu- 

the  noise  made  by  the  backing  train,  was  tory  negligence,  where,  in  jumping  from 

also  passing.     Cleveland,  C.  C.  &  St.  L.   a  moving  train  after  dark  to  throw  a 

B.  Co.  V.  Kernochan  (1896)  55  Ohio  St.  switch,  and  going  on  ahead  to  make  a, 
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necessary  coupling  to  get  his  train  off  approach.  Sonra  v.  Great  Northern  R. 
the  track  of  an  over-due  fast  train,  he  Go.  (1900)  81  Minn.  337,  84  N.  W.  114. 
steps  into  a  hole  and  is  rur.  over  because  A  trade  repairer  is  not  negligent  in  act- 
the  engineer  comes  after  him  without  ing  on  the  assumption  that  a  bell  will, 
vi'aiting  for  proper  signals.  Richards  v.  as  usual,  be  rung  before  the  starting  of 
Louisville  &  iV.  R.  Go.  (1899)  20  Ky.  L.  a  train.  Schultz  v.  Chicago  &  N.  W.  B. 
Rep.  1478,  49  S.  W.  419.  Co.  (1878)  44  Wis.  638.     A  section  hand 

The  fact  that  an  employee  who  went  working  on  a  side  track  in  a  yard  is  not, 
under  a  car  on  a  siding  to  do  some  work,  as  matter  of  law,  negligent  in  relying 
omitted  to  station  someone  near  the  car  upon  the  due  observance  of  a  custom  to 
to  watch  for  approaching  trains,  does  ring  the  bells  of  locomotives  whenever 
not  show  such  contributory  negligence  they  are  moving  about.  Ditterner  v. 
as  will  preclude  recovery  for  an  injury  Ghioapo,  M.  d-  St.  P.  R.  Go.  (1879)  47 
caused  by  other  cars  running  onto  the  Wis.  138,  2  N.  W.  69. 
siding,  where  it  is  also  in  evidence  that  A  station  agent  is  not  guilty  of  con- 
he  had  notified  the  yard  master  that  he  tributory  negligence  in  attempting  to 
was  at  work  on  the  car,  and  had  there-  pass  between  two  cars,  relying  upon  the 
fore  a  right  to  suppose  that  no  ears  ringing  of  the  bell,  as  required  by  ordi- 
vvould  be  switched  on  the  siding  witliout  nance,  to  apprise  him  of  the  approach  of 
notice  to  him,  or  that,  if  they  were  so  an  engine  which  he  knows  is  on  the 
switched,  the  operation  would  be  con-  track  for  the  purpose  of  pushing  cars  to- 
ducted  in  a  reasonably  careful  manner,  gether,  where  before  making  the  attempt 
Berry  V.  Central  R.  Go.  (1875)  40  Iowa,  he  looks,  but  fails  to  discover  the  ap- 
504.  proach    of    the    engine,    which,    vidthout 

Where  the  place  where  a  car  repairer  ringing  the  bell,  pushes  the  cars  togeth- 
is  ordered  to  work  is  not  necessarily  or  er,  causing  his  death.  Gulf,  C.  &  S.  P. 
inherently  dangerous,  he  has  a  right  to  R.  Go.  v.  Calvert  (1895)  11  Tex.  Civ. 
presume  that  he  will  not  be  exposed  to  App.  297,  32  S.  W.  246. 
unnecessary  danger,  and  that  the  mas-  In  a  case  where  an  employee  was 
ter  has  used  proper  care  to  render  the  struck,  while  crossing  a  track,  by  the 
place  where  he  is  to  work  reasonably  rear  section  of  a  train  which  had  broken 
safe.  I'ool  V.  Southern  P.  Go.  (1899)  in  two  from  an  unusual  cause,  it  was 
20  Utah,  210,  58  Pac.  326.  held  that  he  was  not  negligent  in  assum- 

A  night  watchman  is  not  chargeable  ing  that  there  wei-e  no  other  cars  com- 
with  contributory  negligence  in  failing  ing  after  the  front  section  had  passed 
to  anticipate  the  transfer  of  cars  onto  by.  Griffin  v.  Boston  &  A.  R.  Go.  ( 1889 ) 
the  repair  track  by  a  flying  switch,  148  jMass.  143,  I  L.  R.  A.  698,  19  N.  E. 
where  there  was  no  light  on  the  cars,   166. 

and  no  notice  was  given  of  their  ap-  In  an  action  for  the  killing  of  a  track- 
proach,  and  the  transfer,  contrary  to  the  walker  by  a  train  which  approached 
usual  custom,  was  made  by  an  engine  from  the  rear,  it  is  competent  to  show 
which  was  pushing  cars  as  well  as  draw-  that  the  statutory  signals  were  not  giv- 
ing those  which  were  transferred.  Gal-  en  at  a  highway  crossing  :J  of  a  mile 
veston,  H.  d  S.  A.  B.  Co.  v.  Hynes  from  the  accident,  not  as  showing  a  sxib- 
(1899)  21  Tex.  Civ.  App.  34,  50  S.  W.  stantive  right  of  recovery,  but  as  tend- 
624.  Where  plaintiff,  a  section  hand,  ing  to  negative  want  of  care  and  caution 
knew  of  a  rule  requiring  two  certain  on  the  deceased's  part.  Baltimore  &  0. 
tracks  to  be  kept  clear  for  ten  minutes  H.  W.  R.  Co.  v.  Alsop  (1898)  52  N.  E. 
before  the  time  of  two  certain  trains,  253,  732,  176  111.  471,  Affirming  (1897) 
and  was  injured,  while  walking  along  71  111.  App.  54.  Evidence  to  show  the 
one  of  such  tracks,  by  an  engine  being  duties  of  a  foreman  with  reference  to 
propelled  along  such  track  in  violation  keeping  the  time  of  trains  and  warning 
of  the  rule,  an  instruction  that  the  rule  workmen  of  the  approach  of  trains  is  ad- 
was  made  for  the  dispatch  of  defendant's  missible  upon  the  question  of  the  negli- 
business,  and  that  plaintiff  had  no  right  genee  of  a  section  hand  who  was  struck 
to  rely  on  it,  is  erroneous.  Kingma  v.  by  a  train  while  working  upon  the  track 
Chicago  &  N.  W.  R.  Co.  (1899)  85  111.  under  the  foreman's  direction.  Com- 
App.  138.  ■■stock  V.  Union  P.  R.  Co.  (1895)  56  Kan. 

An  employee  in  a  yard  has  a  right  to  228,  42  Pac.  724. 
assume  that  the  company's  agents  in  Where  a  switchman  signaled  a  tower 
charge  of  cars  allowed  to  drop  down  a  man,  who  controlled  the  manual  throw- 
track  by  gravity  will  comply  with  the  ing  of  all  the  switches  in  a  railroad 
custom  of  stationing  a  man  on  such  cars  yard,  to  throw  a  certain  switch,  and  the 
to  warn  persons  on  the  track  of  their  tower  man  threw  a  wrong  switch,  caua- 
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ing  an  aproaching  train  to  run  against  is  broken,  and  they  are  connected  by  a 

the  signal  man,  it  is  error  to  direct  a  chain,  the  question  whether  an  employee 

verdict    for   the   defendant,   though   the  was  guilty  of  contributory  negligence  in 

ground  was  covered  with   snow,  and  a  going  between  cars  to  pull  a  coupling 

snowstorm  was  raging,  and  the  signal  pin,  although  he  knew  they  were  going 

man  failed  to  go  to  the  foot  of  the  tow-  to  be  moved,  to  loosen  the  tension  of  the 

er,   and   clear   away   the   snow   and   ice  coupling,   is   one   of   fact   for  the    jury, 

covering  a  dwarf   switch,  which   would  since  he  may  have  been  justified  in  as- 

have  shown  him  that  his  signal  was  not  suming  that  they  would  not  be  moved 

obeyed.     Welch  v.  New  York,  N.  H.  &  enough   to   bring  them   together.     Kolh 

11.  R.  Go.   (1900)    176  Mass.  393,  .57  N.  v.  Carrington   (1897)   75  111.  App.  159. 

E.  668.  A  brakeman  injured  while  making  a 

Where   plaintiff's   intestate,   a   bridge  coupling  between  a  moving  train  and  a 

watchman,  was  overtaken  by  a  train  and  standing  ear  is  not  guilty  of  contribu- 

killed,  while  on  a  trestle  leading  to   a  tory  negligence  in  not  noticing  that  the 

bridge,  and  while  attempting  to  get  his  conductor  had  not  gone  upon  the  moving 

tricycle  to  a  platform  a  short  distance  train  to  apply  the  brakes,  and  that  the 

ahead  of  him,  the  train  schedule  show-  speed   was   not   lessened,   where   it   was 

ing  that  the  train,  which  was  running  the  duty  and  custom  of  the  conductor 

40  miles  an  hour,  was  limited  to  a  speed  to    go    upon    the    cars    and    applj'    the 

of  22  miles,  was  admissible  as  bearing  brakes,   and   the   brakeman  believed   he 

on   the   question   of   contributory   negli-  was   about   to   do   so.     Henry   v.    Sioux 

gence.     Louisville  &  N.  R.  Co.  v.  Seibert  City  &  P.  R.  Co.   (1888)  75  Iowa,  84,  39 

(1900)    21  Ky.  L.  Rep.  1603,  55  S.  W.  N.   W.   193,   Former  Appeal    (1885)    66 

802.  Iowa,  52,  23  N.  W.  260. 

See  also  note  5,  infra.  A  brakeman  is  not  guilty  of  contribu- 
(c)  Dangers  incurred  in  coupling  or  tory  negligence,  as  a  matter  of  law,  in 
uncoupling  railway  cars. — Negligence  is  taking  a  position  in  front  of  the  draw- 
not  a  necessary  inference  where  a  car  head  of  a  car  while  walking  backward 
coupler,  after  having  given  the  signal  to  in  front  of  it  endeavoring  to  fix  an  air 
stop  the  train,  though  not  on  the  usual  cock  in  order  to  stop  the  forward  mo- 
side,  as  the  train  was  on  a  curve,  and  tion  of  the  rear  section  of  the  train, 
having  seen  his  signal  correctly  repeated  which  he  had  uncoupled  from  the  front 
by  a  brakeman,  steps  upon  the  track,  portion,  precluding  recovery  for  injuries 
and  is  struck  by  the  train  through  mis-  from  being  caught  between  such  draw- 
understanding  of  the  signal  by  the  en-  head  and  the  drawhead  on  the  rear  car 
gineer.  Buck-lew  v.  Central  Iowa  R.  Co.  of  the  front  section,  owing  to  the  en- 
(1884)  64  Iowa,  603,  21  N.  W.  103.  A  gineer's  stopping  the  front  section,  in 
brakeman  is  not  necessarily  negligent  in  obedience  to  orders  of  the  conductor, 
stepping  from  a,  car  which  had  been  where  the  brakeman  knew  that  the  en- 
kicked  forward  upon  the  track  in  front  gineer  had  been  instructed  to  take  the 
of  the  moving  engine  which  he  had  sig-  front  section  to  a  side  track.  Tibhs  v. 
naled  to  stop,  and  believed  had  done  so.  Alabama  G.  8.  R.  Co.  (1895)  111  Ala. 
Pringle  v.   Chicago,  R.  I.   &  P.   R.   Co.  449,  19  So.  969. 

(1884)  64  Iowa,  613,  21  N.  W.  108.  Where  the  jury  are  entitled  to  find 
Where  a  brakeman  has  attempted  to  from  the  evidence  that  a  fireman  was 
uncouple  cars,  and  finding  them  moving  handling  an  engine  under  the  direction 
too  fast,  has  signaled  the  engineer  to  and  supervision  of  the  regular  engineer, 
slow  up,  and,  without  waiting  to  see  the  mere  fact  that  a  brakeman,  who, 
whether  his  signal  was  obeyed,  makes  a  while  making  a  coupling,  was  injured  by 
second  attempt,  and  is  killed,  he  is  not  the  carelessness  of  the  fireman,  knew 
guilty  of  contributory  negligence,  as  he  that  he  was  handling  the  engine,  will 
has  a  right  to  believe  that  his  signal  not  disable  him  from  recovering  dam- 
will  be  immediately  obeyed.  Beems  v.  ages,  inasmuch  as  he  had  a  right  to  as- 
Chicago,  R.  I.  &  P.  R-  Co.  (1882)  58  sume  that  the  engineer  would  exercise 
Iowa,  150,  12  N.  W.  222 ;  Nichols  v.  Chi-  ordinary  care  in  controlling  the  move- 
cago  R.  I.  &  P.  R.  Co.  (1886)  69  Iowa,  ments  of  the  engine.  Leonard  v.  Minne- 
154,  28  N.  W.  571.  apolis,  St.  P.  &  8.  Ste.  M.  R.  Co.  (1896) 

A   train   coupler   who    is   injured   be-  62  Minn.  489,  65  N.  W.  1084. 

tween  cars  which   are  started  in  disre-  See  also  subd.  i,  infra. 

gard  of  a  known  rule  of  the  company  is  (d)    Dangers  caused  by  objects  above 

not  guilty  of  negligence.     Central  R.  Co.  railway  tracks. — In  an  actioj  for  inju- 

V.  Harrison  (1884)   73  Ga.  744.     Where  ries  to  a  trainman  from  a  guy  stretched 

a  bumper  on  one  of  two  adjoining  cars  across  the  track,  it  is  proper  to  refuse 
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an  instruction  that  plaintiff  cannot  re- 
cover if  he  knew  tlie  work  requiring  tiie 
guy  was  going  on  and  paid  no  attention 
at  all  to  it,  if  there  is  no  evidence  that 
he  paid  no  attention,  and  the  element  of 
his  right  to  rely  on  the  duty  of  the  rail- 
road company  to  see  that  the  tracks 
were  not  lelt  in  a  dangerous  condition 
was  not  stated.  ISlew  York,  'N.  B.  &  H. 
R.  Co.  V.  O'Leary  (1899)  35  C.  C.  A. 
562,  93  Fed.  737. 

(e)  Danrjers  caused  hy  objects  near 
railir.ay  tracks. — A  switchman  is  not 
negligent  in  extending  his  person  be- 
yond a  car  on  which  he  is  performing 
his  duties,  so  as  to  be  struck  by  another 
car  negligently  left  standing  on  an  adja- 
cent track  in  dangerous  proximity,  even 
though  it  was  not  necessary  for  him  to 
do  so  in  the  discharge  of  his  duties,  un- 
less he  knew  or  had  reason  to  believe 
that  there  were  obstructions  near  the 
track.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Burton   (1893)   97  Ala.  240,  12  So.  88. 

In  an  action  by  a  street  railway  em- 
ployee for  personal  injuries  caused  by 
the  crushing  of  his  leg  between  a  bank 
of  rock  and  the  side  of  a  motor  upon 
which  he  was  being  transported  home, 
and  over  the  edge  of  which  his  leg  was 
projecting,  after  he  had  been  carried  be- 
yond a  certain  switch  where  he  was  to 
get  off,  evidence  that  such  switch  was  a 
regular  stopping-place  is  competent  as 
showing  that  he  had  a,  right  to  expect 
that  he  would  have  an  opportunity  to 
get  off,  especially  if  he  signaled  the  mo- 
torman  for  that  purpose.  Denver  &  B. 
P.  Rapid-Transit  Co.  v.  Dioyer  (1894) 
20  Colo.  132,  36  Pac.  1106,  Reversing 
(1893)   3  Colo.  App.  408,  33  Pac.  815. 

An  employee  is  not  guilty,  as  matter 
of  law,  of  contributory  negligence  in 
failing  to  discover  that  one  of  a  number 
of  cars  placed  on  the  switch  was  left 
standing  too  near  the  main  track,  by 
reason  of  which  he  is  injured,  although 
there  was  a  genetal  duty  resting  on  the 
crew  of  which  he  was  a  member  to  look 
after  such  matters,  where  under  the 
particular  circumstances  a  special  duty 
rested  upon  another  member  of  the  crew. 
International  &  Q.  N.  R.  Co.  v.  Sipole 
(1895;  Tex.  Civ.  App.)   29  S.  W.  686. 

(f)  Dangers  incurred  in  hatidliiig  ma- 
chinery.— A  boy  is  not,  as  a  matter  of 
law,  guilty  of  contributory  negligenf^e  in 
cleaning  out  the  boot  of  a  sand  elevator 
with  his  hand,  precluding  recovery  for 
an  injury  to  his  arm  resulting  from  the 
sudden  starting  of  the  elevator  by  an- 
other, although  the  work  might  have 
been  done  with  a  scoop,  where  there  was 
no  danger  to  be  apprehended  by  doing 


the  work  in  the  former  manner  except 
in  case  of  the  starting  the  elevator. 
He.%s  V.  Adamant  Mfg.  Co.  (1896)  66 
Minn.  79,  68  N.  W.  774. 

One  in  charge  of  a  machine  and  under 
the  duty  to  keep  it  in  order  is  not,  as 
matter  of  law,  guilty  of  negligence  in 
proceeding  to  oil  it  from  underneath  in 
a  place  where  it  is  necessary  to  put  his 
hand  between  the  spokes  of  a  wheel,  con- 
tributing to  injuries  from  the  starting 
of  the  machine  by  an  officer  of  the  cor- 
poration employing  him  having  charge 
of  the  factory,  where  he  had  no  reason 
to  anticipate  such  starting.  Shumway 
V.  Walworth  &  N.  Mfg.  Co.  (1894)  98 
Mich.  411,  57  N.  W.  251.  A  man  en- 
gaged in  repairing  the  separator  of  a 
threshing  machine  has  a  right  to  assume 
that  the  machine  will  not  start,  unless 
it  is  set  in  motion  by  the  engineer,  and 
is  therefore  not  negligent  in  not  discon- 
necting the  separator  from  the  engine, 
while  he  is  at  work.  Hencke  v.  Babcock 
(1901)  24  Wash.  556,  64  Pac.  755. 

An  employee  in  a  sawmill  who  attends 
the  "tail  stock"  while  one  of  the  employ- 
ers operates  the  carriage  has  the  right 
to  assume  that  such  employer  will  not 
start  the  carriage  back  while  the  former 
is  seen  by  him  to  be  in  a  place  of  dan- 
ger. Rhoades  v.  Varney  (1898)  91  Me. 
222,  39  Atl.  552.  A  servant  who  is  en- 
gaged in  repairing  a  block  and  pulley 
used  for  dragging  rails  up  a  river  bank 
is  entitled  to  assume  that  the  engine 
which  operates  the  tackle  will  not  be  set 
in  motion  vpithout  warning.  Wills  v. 
Cape  Girardeau  8.  W.  R.  Co.  (1891) 
44  Mo.  App.  51. 

(g)  Dangers  incurred  in  handling 
heavy  objects. — Contributory  negligence 
is  a  question  for  the  jury  where  one  em- 
ployed in  loading  rails  upon  flat  cars  by 
means  of  skids  placed  for  the  work  un- 
der orders  of  the  foreman  in  the  em- 
ployee's absence  is  injured  by  the  fall  of 
one  of  the  skids,  which  caused  the  rail 
to  strike  him.  Great  Northern  R.  Co. 
V.  McLaughlin  (1895)  17  0.  C.  A.  330, 
44  U.  S.  App.  189,  70  Fed.  669. 

A  stevedore  is  not  guilty  of  contribu- 
tory negligence  in  being  under  a  hatch 
when  a  sling  load  is  being  lowered  into 
it,  if  his  duties  require  him  to  work 
there,  and  he  is  justified  in  expecting 
notice  before  drafts  are  swung  over  and 
lowered.  McGough  v.  Ropner  (1898) 
87  Fed.  534. 

An  employee  engaged  in  the  construc- 
tion of  the  walls  of-an  elevator,  though 
he  is  an  experienced  carpenter,  is  not,  as 
matter  of  law,  guilty  of  such  contribu- 
tory negligence  as  will  prevent  a  recov- 
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ciy  for  an  injury  by  the  breaking  of  a 
staging  on  which  he  is  standing  by  the 
fall  of  a  heavy  cross  beam,  one  end  of 
which  a  fellow  servant  negligently  pried 
off  a  wall  at  the  order  of  the  employer, 
where  such  order  was  wholly  unexpect- 
ed, and  the  injured  employee  was  not  in 
a  position  to  know  how  the  order  was 
being  executed.  Myhre  v.  Tro^nanhaus- 
er  (1896)  64  Minn.  541,  67  N.  W.  660. 
The  question  of  a  servant's  due  care  is 
for  the  jury,  where  he  was  working  a 
jaekscrew  with  a  bar  in  the  usual  and 
customaiy  way,  and  stopped  lowering 
when  told  to  do  so,  and  started  again 
when  directed  to  lower  2  inches  more, 
whereupon  a  timber  came  loose,  fatally 
injui-ing  him.  Knight  v.  Overman 
Wheel  Co.  (1899)  174  Mass.  455,  54  N. 
E.  890. 

An  employee  in  the  construction  of  a 
bridge  has  the  right,  in  the  absence  of 
any  warning  or  explanation,  to  rely  on  a 
vice  principal  to  hold  and  steady  a 
heavy  iron  which  the  latter  undertook  to 
do  while  attempting  to  raise  it.  Pitts- 
burg Bridge  Co.  v.  Walker  (1897)  70 
111.  App.  55,  Affirmed  in  (1897)  170  111. 
550,  48  N.  E.  915. 

The  foreman  of  a  crew  of  bridge  re- 
pairers, who  has  just  given  directions 
with  regard  to  the  manner  in  which  a 
gin  pole  is  to  be  taken  down,  is  justified 
in  acting  on  the  assumption  that  his  di- 
rections will  be  followed,  and  is  not  nec- 
essarily negligent  because,  instead  of  su- 
pervising the  work,  and  giving  his  at- 
tention to  seeing  that  his  orders  are 
obeyed,  he  turns  away  from  the  pole  and 
proceeds  to  render  manual  assistance  to 
some  other  members  of  his  crew  in  per- 
forming another  operation.  Houser  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (18S2)  60 
Iowa,  230,  46  Am.  Rep.  65,  14  N.  W. 
778. 

A  seaman  knocked  into  an  open  hatch- 
way by  a  barrel  which  was  being  loaded 
on  the  vessel,  and  killed,  is  not  guilty 
of  contributory  negligence  merely  be- 
cause he  did  not  anticipate  negligence 
on  the  part  of  the  man  in  charge  of  the 
loading.  Davies  v.  Oceanic  S.  S.  Co. 
(1891)  89  Cal.  280,  26  Pac.  827. 

(h)  Dangers  incurred  in  dealing  with 
explosives. — A  servant  is  entitled  to  act 
on'  the  presumption  that  the  master  has 
done  his  duty  in  regard  to  the  ascertain- 
ment of  the  existence  of  danger  from 
unexploded  blasts.  Kelley  v.  Calle  Co. 
( 1887 )   7  Mont.  70,  14  Pac.  633. 

An  employee  in  a,  quarry  was  not 
o-uilty  of  contributory  negligence  in  fail- 
ing to  discover  a  quantity  of  dynamite 
that  had  been  left  in  the   quarry,   al- 


though he  knew  that  some  had  been 
found  therein,  where  he  did  not  know 
that  it  was  found  at  the  place  where  he 
was  injured  bj'  its  explosion,  and  he  had 
heard  the  foreman  order  its  removal. 
Alton  Lime  &  Cement  Co.  v.  Calvey 
(1892)   47  111.  App.  343. 

(i)  Dangers  incurred  in  excavating 
tanks  of  earth,  etc. — An  employee  is  not, 
as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  in  continuing  to  exca- 
vate an  embankment  at  its  base  after 
seeing  the  bulged  condition  of  the  bank 
overhead,  with  knowledge  that  earth  had 
frequently  fallen  from  the  embankment 
at  other  points,  where  the  bank  had  been 
in  such  condition  for  thiee  or  four  hours 
and  he  relied  upon  the  foreman  to  re- 
move the  overhanging  portion  as  fast  as 
safety  required.  Bradley  v.  Chicago,  M. 
d-  .S'i.  P.  R.  Co.  (1897)  138  Mo.  293,  39 
S.  W.  763.  A  laborer  who  is  set  to 
work  at  the  foot  of  a  bank,  and  who 
does  not  know  of  the  dangerous  condi- 
tion into  which  it  has  been  brought,  as 
a  result  of  the  efforts  of  his  colaborers 
to  throw  out  a  large  mass  by  inserting 
levers  into  the  xipper  surface  of  the 
bank,  at  a  place  where  he  cannot  see 
what  has  been  done,  is  not  necessarily 
negligent  because  he  remained  at  work, 
relying  on  the  exercise  of  care  by  his 
superiors.  Deppe  v.  Chicago,  R.  I.  &  P. 
R.  Co.   (1874)   38  Iowa,  592. 

(j)  Dangers  incurred  hy  workman  on 
ships. —  (See  also  subd.  (7),  supra.)  A 
grain  trimmer  who  proceeds  to  work  un- 
der a  hatchway,  after  an  indication  by 
the  mate  that  it  is  time  to  resume  work, 
and  the  hatch  covers  have  been  placed  in 
position,  so  as  to  exclude  the  light,  has 
a  right  to  assume  that  the  adjustment 
of  the  hatch  covers  has  been  completed, 
and  is  not  negligent  in  being  under  the 
hatch.  Crairford  v.  The  Wells  City 
(1889)   38  Fed.  47. 

(k)  Dangers  caused  hy  open  trap 
doors,  etc. — ^A  servant  does  not  assume 
the  risk  from  an  open  trap  door  in  a 
jjassageway,  over  which  he  is  required 
to  pass  in  the  course  of  his  duty,  al- 
though he  knows  of  the  existence  of  the 
door,  where  he  does  not  know  that  it  is 
open,  and  the  master  has  neglected  his 
duty  to  place  lights  or  guards  to  protect 
him  from  danger.  Irmer  v.  St.  Louis 
Brewing  Co.  (1897)  69  Mo.  App.  17. 
A  workman  who  is  injured,  during 
the  construction  of  a  ship,  by  falling 
through  an  unbolted  door  at  the  side  of 
the  ship,  is  entitled  to  go  to  trial  on 
averments  that  it  was  the  duty  of  the 
foreman,  a  person  "exercising  superin- 
tendence," to  see  that  the  doors  were 
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tory  danger,  lie  would  receive  timely  warning  of  its  approach  from  the 
employee  or  employees  whose  duty  it  was  to  give  the  warning.' 


fastened,  or  to  have  warned  him  that 
they  were  not  fastened ;  that  this  person 
failed  to  perform  eitlier  of  these  duties; 
and  that  the  plaintiff,  having  to  step 
back  in  the  course  of  his  work,  came 
against  what  he  was  entitled  to  assume 
was  fixed,  and  fell  through  to  the  dock. 
Thomson  v.  Scott  (1897)  25  Sc.  Sess. 
Cas.  4th  series,  54. 

~'  This  is  the  rationale  of  the  decisions 
asserting  the  action  to  be  maintainable 
where  a  part  of  a  train  which  had  been 
uncoupled  and  drawn  some  little  dis- 
tance, backed  up  again  without  warning 
and  struck  the  brakeman,  who,  after 
uncoupling  the  cars,  had  proceeded  to  do 
some  work  on  the  coupler.  Hooper  v. 
Great  Northern  R.  Co.  (1900)  80  Minn. 
400,  83  N.  W.  440.  Where  a  switchman 
engaged  in  engrossing  duties  was  run 
down  by  a  train.  Cincinnati,  I.  St.  L. 
&  C.  R.  Co.  V.  Long  (1887)  112  Ind.  166, 
11  N.  E.  322.  Where  a  switchman,  en- 
gaged in  coupling  cars  that  were  being 
kicked  towards  him  by  another  switch- 
ing crew  on  a  transfer  track,  was  in- 
jured, eight  or  ten  ears  being  kicked  to- 
wards him  at  a  high  rate  of  speed.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  McCain 
(1900)  67  Ark.  377,  55  S.  W.  165. 
Where  an  engine  wiper  was  injured, 
while  engaged  in  coupling,  owing  to  his 
having  stood  with  his  back  to  an  ap- 
proaching engine,  which  did  not  give 
the  usual  signal  as  it  drew  near.  Rah- 
man  v.  Minneapolis  &  N.  W.  R.  Go. 
(1890)  43  Minn.  42,  44  N.  W.  522. 
Where  a  car  inspector  stood  upon  a 
track  in  a,  railroad  yard,  relying  upon 
the  observance  of  the  duty  and  practice 
of  the  employees  to  keep  the  bells  ring- 
ing on  engines  moving  within  the  yard. 
Missouri,  K.  &  T.  R.  Go.  v.  McGlamory 
(1890)  89  Tex.  635,  35  S.  W.  1058,  Re- 
versing (1896;  Tex.  Civ.  App.)  34  S.  W. 
359.  Where  a  station  agent  engaged  in 
unloading  a  ear — work  requiring  his 
presence  on  the  main  track — ^was  run 
down  bv  a  freight  train.  Snyder  v. 
Cleveland,  C.  G.  &  St.  L.  R.  Go.  (1899) 
60  Ohio  St.  487,  54  N.  E.  475.  Where 
cars  were  run  against  the  one  which  the 
injured  servant  was  loading.  Freeman 
V.  Illinois  G.  R.  Go.  (1901)  107  Tenn. 
340,  64  S.  W.  1.  Where  a  section  hand 
was  struck  by  a  train  while  working  up- 
on the  track  in  a  stooping  position. 
Gomstoeh  v.  Union  P.  R.  Co.  (1895)  56 
Kan.  228,  42  Pac.  724  (appeal  was  on 
demurrer  to  evidence),     Where  a  brake- 


man,  while  walking  so  near  an  adjoining 
track,  only  6  feet  distant,  in  compliance 
with  an  order  to  walk  from  the  rear  end 
of  the  train  on  a  particular  side  of  the 
same,  that  he  was  struck  by  a  switch  en- 
gine thereon.  MoLeod  v.  Chicago  &  N. 
W.  R.  Co.  (1897)  104  Iowa,  139,  73  N. 
W.  614.  Where  a  station  agent  at- 
tempted to  pass  between  two  cars,  rely- 
ing upon  the  ringing  of  the  bell,  as  re- 
quired by  ordinance,  to  apprise  him  of 
the  approach  of  an  engine  which  he 
knew  was  on  the  tra<ik  for  the  purpose 
of  pushing  the  cars  together.  Oulf,  G. 
&  S.  F.  B.  Go.  V.  Calvert  (1895)  11  Tex. 
Civ.  App.  297,  32  S.  W.  246.  Where  a 
servant  working  in  the  hold  of  a  vessel 
was  injured  by  a.  sack  of  bran,  which 
was  thrown  down  after  he  had  requested 
that  no  more  be  thrown  down.  Lago  v. 
Walsh  (1898)  98  Wis.  348,  74  N.  W. 
212. 

A  railroad  switchman  is  not  per  se 
guilty  of  negligence  in  going  between  de- 
tached cars  which  he  has  been  ordered 
to  couple,  notwithstanding  that  an  en- 
gine is  attached  to  the  body  of  the  train 
and  the  train  has  been  moved  a  short 
time  before  towards  the  cars,  when  it 
has  been  the  custom  to  give  notice  of 
such  movements  to  those  making  such 
couplings,  and  no  notice  was  given  of 
any  further  movements.  Lee  v.  Michi- 
gan G.  R.  Co.  (1891)  87  Mich.  574,  49 
N.  W.  909. 

A  section  foreman  who,  before  pro- 
ceeding to  repair  a  broken  frog  on  a 
trestle,  gives  an  engineer  personal  no- 
tice not  to  move  his  train  forward  over 
the  trestle  until  signaled  to  do  so  by  the 
foreman,  has  the  right  to  rely  on  his  in- 
structions to  the  engineer,  and  is  not 
bound  to  be  on  the  lookout  for  the  ap- 
proach of  the  train  until  it  is  signaled. 
Richmond  &  D.  R.  Co.  v.  Farmer  (1892) 
97  Ala.  141,  12  So.  86.  A  section  hand 
riding  on  a  hand  car  is  not,  as  matter 
of  law,  guilty  of  contributory  negligence 
in  failing  to  discover  an  approaching 
freight  train  until  it  is  close  at  hand, 
where  it  was  hidden  by  a  curve  in  the 
road,  and  the  customary  signal  on  ap- 
proaching a  crossing  near  at  hand  was 
not  given.  Houston  &  T.  G.  R.  Co.  v. 
Rodican  (1897)  15  Tex.  Civ.  App.  556, 
40  S.  W.  535.  Car  inspectors,  one  of 
whom  was  at  work  at  the  end  of  a  car, 
and  the  other  was  holding  a  light  for 
him,  were  not  guilty  of  negligence  in 
failing  to  observe  the  approach  of  an  en- 
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In  some  instances  the  servant's  right  to  rely  upon  the  performance 
of  a  coservant's  duty  is  rendered,  if  possible,  still  more  unquestionable 
by  the  fact  that  he  himself  had  taken  specific  steps  calculated  to  secure 
such  performance,*  or  by  tlie  fact  that  the  coservant  on  whose  acts 


gine  and  car  belonging  to  another  com- 
pany toward  the  other  end  of  the  ear, 
where  there  were  signals  upon  that  end 
of  the  car  indicating  that  it  was  the  end 
car  of  a  train,  and  they  had  no  reason 
to  believe  that  any  other  car  was  to  be 
attached,  or  to  believe  that  a  car  would 
be  run  upon  their  track  and  coupled 
with  such  car  without  previous  notice  or 
permission.  Abbitt  v.  Lake  Erie  &  W. 
R.  Go.  (1895;  Ind.)  40  N".  E.  40.  The 
mere  fact  that  an  employee  in  a  car  shop 
remained  under  a  car  repairing  it  when 
he  knew  that  the  foreman,  who  had 
promised  to  protect  him,  had  gone  to  an- 
other portion  of  the  shop,  will  not  bar  a 
recovery  unless  he  knew  that  the  fore- 
man was  not  keeping  watch,  and  had 
taken  no  other  steps  to  secure  the  safety 
of  the  employee  as  effectually  as  his 
own  personal  attention  would  have  done. 
Missouri  P.  R.  Co.  v.  Williams  (1889) 
75  Tex.  4,  12  S.  W.  835.  A  verdict  in 
favor  of  a  railroad  brakeman  for  inju- 
ries sustained  in  coupling  cars  is  sup- 
ported by  evidence  that  he  was  directly 
in  the  line  of  his  duty  when  injured,  do- 
ing the  particular  thing  necessary  to  be 
done  to  make  the  coupling,  and  relying 
on  the  fact  that  until  he  should  give  di- 
rections the  train  would  remain  where 
it  had  been  stopped  by  his  directions, 
and  that  while  engaged  in  changing  the 
pin,  with  his  hand  between  the  bump- 
ers, it  was  caught  and  injured  because 
of  the  negligent  act  of  the  fireman  in 
starting  the  train  back  without  rntice. 
Nicolaus  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1894)   90  Iowa,  85,  57  N.  W.  694. 

It  is  for  the  jury  to  say  whether  a  car 
inspector  was  in  the  exercise  of  due  care, 
where  the  evidence  tended  to  show  that 
it  was  customary  to  examine  trains  in 
motion,  and  that  the  plaintiflf  was  in- 
specting such  a  train;  that  the  train 
which  struck  him  came  upon  him  unex- 
pectedly and  rapidly,  without  such 
warning  or  signal  as  he  might  well  ex- 
pect to  have  received;  that  his  duty 
called  him  to  work  in  dangerous  places, 
where  it  would  be  careless  for  ordinary 
persons  to  go ;  and  that  there  was  a 
brakeman  on  the  coming  train,  who,  ac- 
cording to  the  usual  custom,  and  in  the 
proper  discharge  of  his  duty,  would 
either  slacken  the  speed  of  the  train,  or 
give   sufficient   warning   to   enable   the 


plaintiff  to  get  out  of  the  way.  Steffe 
v.  Old  Colony  R.  Co.  (1892)  156  Mass. 
262,  30  N.  E.  1137. 

"  The  fact  that  an  employee  of  a  rail- 
road company  while  under  and  repairing 
a  car  on  a  branch  track,  in  the  act  of 
turning  a  nut  upon  a  bolt  between  the 
bumpers,  took  hold  of  the  bumper  with 
one  hand  for  the  purpose  of  supporting 
himself,  is  not  negligence,  as  a  matter 
of  law,  as  he  had  the  right  to  suppose 
that  the  company's  servants  would  dis- 
charge their  duty,  and  that  a  conductor 
would  not  disregard  his  signal  flag,  and 
shunt  an  unattended  freight  ear  down 
upon  the  branch  track  against  the  car  he 
was  repairing.  Murphy  v.  Neiv  York 
C.  &  n.  R.  R.  Co.  (1890)  118  N.  Y.  527, 
23  N.  E.  812.  An  engineer  is  not  guilty 
of  contributory  negligence  precluding  re- 
covery for  his  death  caused  by  another 
train  running  into  the  rear  of  his  train, 
in  going  under  his  engine  to  remedy  a 
hot  box  without  ascertaining  whether 
the  conductor  had  sent  back  a  flagman 
to  protect  the  train  when  it  stopped,  as 
required  by  the  rules  of  the  company,  in 
the  absence  of  any  negligence  on  his 
part  in  giving  the  proper  signal  to  the 
conductor  to  send  back  a  fllagman.  In- 
ternational &  0.  N.  R.  Co.  V.  Culpepper 
(1898)  19  Tex.  Civ.  App.  182,  46  S.  W. 
922.  Trackmen  on  a  hand  car  have  a 
right  to  suppose  that  an  approaching 
train  will  slow  up  in  obedience  to  a 
warning  that  has  been  sent  by  a  flag- 
man, and  are  not  negligent  in  remaining 
at  their  places  upon  the  hand  car,  with 
their  boss,  until  it  appears  that  the 
train  is  not  about  to  heed  the  signal. 
Howard  v.  Delaware  &  H.  Canal  Co. 
(1889)  6  L.  K.  A.  75,  40  Fed.  195. 
Contributory  negligence  is  not  available 
as  a  defense  to  an  action  by  a  brakeman 
who  attempted  to  pick  a  coupling  pin 
from  the  track,  as  a  train  was  slowly 
backing  towards  him,  having  first  sig- 
naled the  fireman  who  was  in  charge  of 
the  locomotive  to  stop,  and  was  injured 
by  the  failure  of  the  fireman  to  obey  the 
signal.  Steele  v.  Central  R.  Co.  (1876) 
43  Iowa,  109. 

A  miner  was  not  guilty  of  contribu- 
tory negligence  in  returning  to  his  work 
for  the  purpose  of  igniting  a  blast,  after 
going  to  notify  the  person  in  charge  of 
the  ventilation  of  the  mine  that  a  dan- 
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his  safety  depended  had  expressly  promised  to  protect  him  ;^  or  by  the 
fact  that  the  duty,  from  a  breach  of  which  his  injury  resulted,  had 
to  his  knowledge  been  regularly  fulfilled  for  a  considerable  period.^ 

The  right  of  a  servant  to  rely  upon  tlie  master's  having  taken  pre- 
cautions to  meet  certain  contingencies  is  not  affected  by  his  knowledge 
that  his  fellow  servants  are  habitually  guilty  of  a  practice  which 
endangers  his  safety.^ 

356.  Limits  of  the  servant's  right  to  act  upon  these  presumptions. — 
The  servant's  right  to  act  upon  the  presumptions  exemplified  in  the 
two  preceding  sections  is  predicated  only  in  so  far  as  he  is  not  affected 
with  notice  of  circumstances  which  would  indicate  to  any  reasonably 
intelligent  man  that  those  presumptions  were  unjustifiable.  To 
ascribe  any  larger  effect  to  such  presumptions  would  virtually  result 


gerous  amount  of  gas  had  accumulated 
at  the  place  where  he  was  working,  if  it 
is  not  shown  that  he  did  not  allow  a, 
reasonable  time  to  elapse  before  return- 
ing, in  which  to  free  the  place  of  the 
gas.     Sommer  v.   Carbon  Bill  Goal   Co. 

(1898)  32  C.  C.  A.  156,  59  U.  S.  App. 
519,  89  Fed.  54.  A  carpenter  employed 
to  reconstruct  the  paneling  around  an 
elevator,  who,  while  thus  engaged,  is 
struck  by  a  descending  elevator,  after  he 
had  told  the  elevator  boy  who  had  gone 
up  with  the  elevator  to  stay  up,  because 
he  had  got  to  do  the  woiic,  can  recover 
for  the  injuries  received  from  the  owner 
of  the  building,  by  whom  the  elevator 
boy    was    employed.     Donovan    v.   Gay 

(1888)  97  Mo.  440,  11  S.  W.  44. 

'  As,  where  a  car  inspector  continued 
the  inspection  of  the  cars  after  he  had 
consented  to  the  removal  of  certain  oth- 
er cars  from  the  train,  reliance  being 
placed  upon  the  promise  of  the  j^ard 
foreman,  who  controlled  the  movement 
of  cars,  that  none  would  be  sent  back  on 
that  track.  Canon  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1897)  101  Iowa,  613,  70  N. 
W.  755. 

The  contributory  negligence  of  a 
brakeman  is  a  question  for  the  jury,  up- 
on evidence  that  his  conductor  ordered 
him  to  examine  the  couplings,  promising 
to  keep  watch,  and  that  while  he  was  en- 
gaged in  repairing  a  defective  coupling 
the  conductor,  without  warning,  sig- 
naled the  engineer  to  back  other  cars 
against  the  stationary  one  on  which  the 
brakeman  was  at  work,  thereby  injuring 
him.  Walker  V.  Gillett  (1898)  59  Kan. 
214,  52  Pac.  442. 
'  In     Hhoner     v.     Pennsylvania     Co. 


(1891)    130  Ind.  170,  28  N.  E.  616,  the 

facts  of  which  are  given  in  note  4,  subd. 

(b),  supra,  the  court  said:  "The  fact 
that  the  appellant  had  worked  on  that 
same  section  and  had  resided  in  the  im- 
mediate vicinity  for  three  years,  only 
strengthens  the  conclusion  we  have 
reached.  In  the  absence  of  any  showing 
to  the  contrary,  it  will  be  presumed  that 
during  those  years  the  employees  of  the 
appellee,  working  at  that  point,  had 
been  observant  of  the  duty  of  reciprocal 
care  for  the  safety  of  each  other,  which 
the  law  imposes  on  them,  and  had  also 
obej'ed  the  law  requiring  the  stopping  of 
trains,  and  observation  of  the  track  be- 
fore attempting  to  run  over  the  crossing. 
If  so,  his  knowledge,  thus  acquired, 
would  indicate  that  the  safest  place  for 
a  workman,  on  the  line  of  the  track, 
would  be  the  crossing,  as  he  would  there 
be  reasonably  certain  to  be  seen  and 
warned  in  time  to  escape  danger." 
"  Pennsylvania      Co.      v.       McCa.ffrey 

(1894)  139  Ind.  430,  38  N.  E.  67,  where 
it  was  held  that  the  knowledge  of  a,  sec- 
tion foreman  that  a  train  crew  was  ha- 
bitually depleted  at  the  point  where  his 
hand  car  was  thrown  off  the  track  by 
the  train,  while  running  with  only  part 
of  the  crew,  did  not  charge  him  with 
contributory  negligence  in  attempting  to 
place  the  hand  car  on  the  track  with- 
out knowing  that  the  crew  was  on  the 
train.  The  theory  of  defendant  was 
that  the  plaintiff's  knowledge  of  the_ 
habit  threw  upon  him  the  duty  of  in-' 
quiring,  with  a  view  to  finding  out 
whether  the  habit  was  persisted  in  on 
any  particular  occasion. 
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in  absolving  him  from  the  obligation  of  using  ordinary  care  to  secure 
his  own  safetv.i 

ISTor  is  the  servant  who  has  to  work  in  a  position  where  he  is  exposed 


'■  A  servant  hag  no  right  to  assume 
that  the  master  has  done  his  duty  in 
furnishing  safe  appliances  with  which 
to  work,  and,  acting  on  this  assumption, 
to  neglect  the  exercise  of  ordinary  care 
for  his  own  safety  against  open  and 
patent  dangers  discoverable  by  the  use 
of  his  own  senses.  Anderson  v.  0.  N. 
Nelson  Lumher  Go.  (1896)  67  Minn.  79, 
69  N.  W.  630. 

"No  sane  man  is  expected*  to  act  upon 
an  assumption  which  he  knows  to  be 
false.''  Jennings  v.  Tacoma  R.  d  Motor 
Co.  (1893)  7  Wash.  275,  34  Pac.  937 
(servant  of  street  car  company  held  to 
be  negligent  in  continuing  to  walk 
alongside  a  car  which  he  was  pushing, 
when  it  was  approaching  a  place  where 
the  distance  between  it  and  a  wall  would 
be  so  small  that  he  would  be  crushed) . 

Unless  the  master,  as  well  as  the  serv- 
ant, has  notice  of  a  defect,  the  latter  is 
not  justified  in  assuming,  when  he  has 
occasion  to  use  the  defective  appliance 
after  the  lapse  of  a,  few  weeks,  that  it 
has  been  repaired.  Pennsylvania  Go.  v. 
Burgett  (1893)  7  Ind.  App.  352,  33  N. 
E.  914,  34  N.  E.  650  (wagon). 

If  the  rules  of  a  railway  company 
made  it  the  duty  of  the  engineer  to  slow 
up  or  stop  as  he  approached  a  switch, 
and  also  made  it  the  duty  of  a.  brake- 
man  to  signal  the  engineer  to  slow  up  at 
such  a  place,  the  brakeman  cannot  re- 
cover if  he  fails  to  perform  this  duty, 
and  is  injured  by  a  derailment  resulting 
from  that  failure.  In  such  a  case  he 
would  have  no  more  right  to  presume 
that  the  engineer  would  do  his  duty  by 
slowing  up  and  stopping  than  the  en- 
gineer has  to  presume  that  the  brake- 
man  would  do  his  duty  by  giving  the 
signal.  Louisville  &  N.  B.  Go.  v.  Moth- 
ershed   (1893)   97  Ala.  261,  12  So.  714. 

The  conductor  of  a  train  is  guilty  of 
negligence  if  he  relies  on  a  signal  of  a 
watchman  at  a  bridge,  which  is  not  giv- 
en in  accordance  with  the  rules  of  the 
company;  and  if  he  does,  he  cannot  re- 
cover for  an  injury  received  by  him  in 
consequence.  Golunibus  &  W.  R.  Co.  v. 
Bridges  (1888)  86  Ala.  448,  5  So.  864. 

In  Central  R.  &  Blcg.  Co.  v.  Brantley 
(1893)  93  Ga.  259,  20  S.  E.  98,  where 
a  servant  was  injured  by  reason  of  the 
fact  that  a  train  was  run  at  a  rate  ex- 
ceeding that  allowed  by  the  company's 
rules  and  by  a  municipal  ordinance,  the 


court  laid  it  down  that  it  was  error  to 
charge  that  he  could  act  upon  presump- 
tions, without  charging  in  the  same  con- 
nection that  he  must  act  upon  what  he 
saw  and  heard  at  the  time;  and  if  he 
saw  that  the  engine  was  moving  at  a 
high  rate  of  speed,  he  had  no  right  to 
act  upon  the  presumption  that  it  was 
moving  at  a  rate  different  from  that  at 
which  he  saw  it  was  moving,  merely  be- 
cause the  law  required  it  to  move  at  a 
slower  rate. 

A  brakeman  about  to  couple  cars  is  not 
justified  in  acting  on  the  presumption 
that  a  stop  signal  given  by  him  will  be 
obeyed,  where  he  knows,  or  by  the  exercise 
of  ordinary  care  might  know,  that  the 
signal  has  been  misunderstood,  or  is  not 
being  obeyed.  Nichols  v.  Chicago,  R.  I.  & 
P.  R.  Go.  (1886)  69  Iowa,  154,  28  N.  W. 
571.  It  is  negligence  for  a  brakeman  to 
assume  that  an  engineer  could  see  the 
signals  he  made  before  going  between 
cars  to  couple  them,  although  he  could 
not  himself  see  the  engineer  because  of 
the  cars  standing  on  a  curve.  Long  v. 
Coronado  R.  Co.  (1892)  96  Gal.  269,  31 
Pac.  170.  It  is  negligence  for  a  brake- 
man  to  give  signals  to  an  engineer  out 
of  sight,  and  then  proceed  with  a  coup- 
ling, on  the  assumption  that  the  signals 
were  seen.  Richmond  &  D.  R.  Co.  v.  De 
Butts  (1894)  90  Va.  405,  18  S.  E.  837. 

A  brakeman  who,  after  seeing  that 
his  signals  to  the  cars  to  slow  up  while 
approaching  for  coupling  were  not 
obeyed,  steps  in  between  them  to  make 
the  coupling,  is  negligent.  Norfolk  & 
W.  R.  Go.  V.  Cottrell  (1887)  83  Va.  512, 
3  S.  E.  123. 

An  employee  who  goes  in  front  of  an 
engine  which  has  almost  reached  a  turn- 
table, knowing  that  it  is  still  moving 
with  substantially  unchecked  speed,  is 
negligent,  although  it  was  the  duty  of 
the  hostler  in  charge  of  the  engine  to 
stop  it,  and  wait  for  a  signal  before  go- 
ing on  the  turntable.  Cowles  v.  Chica- 
go, R.  I.  &  P.  R.  Go.  (1897)  102  Iowa, 
507,  71  N.  W.  580. 

An  engineer  who  knows  that  the  con- 
ductor of  his  train  has  received  notice 
that  there  are  no  further  orders  for  his 
train,  and  that  the  rules  of  the  company 
require  the  train  to  remain  at  the  sta- 
tion where  it  is  until  the  arrival  of  a 
train  from  the  opposite  direction,  and 
that  there  will  probably  be  a  cgllisioi} 
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to  certain.  well-knoA\'n  dangers  of  a  transitory  nature  relieved  entirely 
of  the  duty  of  keeping  a  lookout  for  those  dangers.^ 

The  presumption  that  a  coemployee  will  perform  a  certain  duty 
inures  to  the  benefit  only  of  servants  who  know  that  the  duty  in  ques- 
tion has  been  imposed  on  that  coemployee/  and  whose  work  requires 

if  he  starts  his  train,  is  guilty  of  such        A  request  by  the  foreman  of  a  gang 

contributory  negligence  as  will  prevent  of   railroad  men   to  the   engineer   on   a 

a  recovery  for  his  death  by  obeying  a  yard   engine   to   look   out   for   the   men 

signal    of    the    conductor    to    start    the  when  he  comes  back  does  not  entitle  one 

train,   where  one  of  the  rules  provides  of  such  men  to  go  upon  the  track  after 

that  the  conductor  shall  have  charge  and  dark  without  any  light,  in  reliance  upon 

control  of  all  persons  employed  on  the  the  engineer's  warning  him  on  coming 

train   except   where   his   directions   con-  back  with  liis  engine.     Tumalty  v.  New 

flict  with  the  rules,  or  involve  risk  or  York,   N.   H.   d  H.  R.   Go.    (1898)    170 

hazard,  in  which  case  the  engineer  will  Mass.  164,  49  N.  E.  85. 
be   held   equally   accountable.      York   v.        The  mere   fact  of  the  engineer's  not 

Chicago,  M.  &  St.  P.  R.  Go.    (1896)   98  having  rung  his  bell,  as  was  customary 

Iowa,   544,   67   N.   W.   571.     The   court  when   returning  with   the   engine  after 

said  that  the  engineer  was  not  justified  making  a   flying   switch,   will   not   pre- 

in   acting  on   the  assumption   that   the  vent  the  inference  of  negligence  where  a 

conductor     had     received     information  brakeman,  who  was  familiar  with  this 

which  would  warrant  moving  the  train,  method    of     switching,    stepped   on    the 

It  is  error  to  give  an  instruction  in  track  just  after  the  passage  of  the  en- 
such  terms  that  the  jury  may  infer  that  gine,  for  the  purpose  of  blocking  the  car 
the  rule  of  law  is  "that  the  right  of  one  being  switched,  so  as  to  prevent  it  from 
employee  to  presume  that  other  em-  colliding  with  another  one,  and  was 
ployees  will  do  their  duty  will  exempt  struck  by  the  engine.  St.  Louis,  I.  M. 
him  from  responsibility  for  his  own  <£•  8.  R.  Go.  v.  Ross  (1892)  56  Ark.  271, 
negligence."     Alabama   G.  S.  R.   Co.  v.  19  S.  W.  837. 

Roach   (1895)    110  Ala.  266,  20  So.  132        An  instruction  which  relieves  a  brake- 

(a  case  in  which  the  injury  was  due  to  man   of   any   imputation   of   negligence 

the  fact  that  the  servant,  a  car  repairer,  in  going  between  a  standing  and  a  mov- 

had  not  put  out  danger  signals).  ing  car  to  examine  the  automatic  coup- 

^  The  failure  of  a  train  which  a  sec-  lers,  if  he  gave  the  signal  to  stop  under 

tion  hand  knows  customarily  signals  at  such  circumstances  as  woiild  reasonably 

a   whistling   post,   to  give   such   signal,  impress  him  with  the  idea  that  the  sig- 

will  not  of  itself  excuse  him  from  want  nal  would  be  observed  by  the  engineer, 

of  performance  of  the  general  duty  of  or  by  the  conductor  and  communicated 

using  his  eyes  while  working  upon  the  to  the  engineer,  although  he  did  not  look 

track,   but    he   has   a    right   to   depend  to    see    whether   his     signal     had    been 

upon  the  knowledge  of  such  custom  to '  obeyed,  imposes  too  low  a  degree  of  cau- 

some  extent.    Davis  v.  New  York,  N.  H.  tion   upon   the  brakeman.     Western  R 

&  H.  R.  Co.    (1893)    159  Mass.  532,  34  Co.  v.  Williamson  (1897)   114  Ala    13l' 

N.  E.  1070.  21  So.  827. 

A  railroad  employee  engaged  in  clean-  =  A  rule  of  a  railroad  company  re- 
ing  under  a  switch  bar  in  the  yard,  so  quiring  yard  engines  to  carry  two  green 
that  his  attention  will  naturally  be  with-  lights  at  night  except  when  provided 
drawn  from  approaching  trains,  but  sep-  with  headlight  both  front  and  rear  does 
arated  from  the  other  section  men,  who,  not  relieve  an  employee  who  does  not 
as  well  as  himself,  are  under  charge  of  a  know  of  such  rule  from  being  guilty  of 
foreman  who  ordinarily  looks  out  for  contributory  negligence  in  walking  on  a 
the  men  and  warns  them,  must  know  dark  night  upon  a  track,  at  a  place 
that  under  such  circumstances  he  is  not  which  is  very  dangerous  even  in  the  day- 
relieved  from  the  necessity  of  keeping  time.  Tumalty  v.  New  York,  N.  H.  & 
watch  for  himself,  and  is  not  free  from  H.  R.  Co.  (1898)  170  Mass.  164,  49  N. 
negligence  in  failing  to  do  so.  Lynch  v.  E.  85, 
Boston  d  A.  R.  Co.  (1893)  159  Mass, 
536,  34  N.  E,  1073, 
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them  to  be  at  the  place  where  the  nonperformance  of  the  duty  will 
expose  them  to  danger.* 

357.  Necessity  of  act  which  caused  the  injury. —  An  act  of  a  non- 
culpable  character  cannot  be  converted  into  a  culpable  one  merely  by 
showing  that  it  was  not  necessary  under  the  circumstances.-^  But  the 
fact  that  a  certain  course  of  conduct  which  is  deemed  to  import  negli- 
gence was  adopted  without  any  necessity  is  frequently  adverted  to  as 
an  element  which  constitutes  a  corroborative  or  cumulative  reason  for 
declaring  the  action  not  to  be  maintainable.^  And  this  conception 
may  evidently  be  regarded  as  an  implied  element  in  numerous  other 
cases  where  it  is  not  mentioned. 

On  the  other  hand,  it  is  conceded  that  evidence  which  tends  to  show 
that  the  servant  acted  under  the  pressure  of  necessity  will  frequently 
render  it  impossible  to  say,  as  a  matter  of  law,  that  he  was  negligent, 
although  the  circumstances  may  have  been  such  that,  if  the  factor  of 
necessity  were  abstracted,  he  could  not  have  recovered.* 


'In  Looffler  v.  Missouri  P.  R.  Co. 
(1888)  96  Mo.  267,  9  S.  W.  580,  it  was 
held  that  a  servant  who  was  run  over  in 
a  tunnel  where  he  had  no  right  to  be  at 
that  time  was  guilty  of  contributory 
negligence,  and  could  not  recover,  even 
if  the  bell  on  the  engine  was  not  rung, 
no  ordinance  having  been  violated  by 
this  omission.  Compare  cases  cited  in 
§  337,  supra,  and  chapter  xxxill.,  post. 

^  HollenbecJc  v.  Missouri  P.  B.  Co. 
(1897)  141  Mo.  97,  38  S.  W.  723,  Af- 
firmed in  Banc  in  141  Mo.  113,  41  S.  W. 
887  (brakeman  went  between  slowly 
moving  cars  to  couple  them,  such  an  act 
not  being  deemed  negligent  in  Missouri). 

"  See,  for  example,  Texas  &  P.  R.  Co. 
V.  Patton  ( 1894)  9  C.  C.  A.'  487,  23  U.  S. 
App.  319,  61  Fed.  259;  Osborne  v.  Knosc 
&  L.  R.  Co.  (1877)  68  Me.  49,  28  Am. 
Rep.  16;  Union  P.  R.  Co.  v.  Bs«es(  1887) 
37  Kan.  715,  16  Pac.  131;  Datidie  v. 
Southern  P.  R.  Co.  (1890)  42  La.  Ann. 
686,  7  So.  792;  Larkin  v.  New  York  C. 
&  H.  R.  R.  Co.  (1896)  166  Mass.  110, 
44  N.  E.  122 ;  Harris  v.  Chesapeake  £ 
0.  R.  Co.   (1895;  Va.)  23  S.  E.  219. 

In  one  case  it  was  declared  that  a  pe- 
tition which  alleged  that  a  foreman  of  a 
switching  crew  was  compelled,  in  the 
performance  of  his  duties,  to  cut  off 
three  cars  while  a  train  was  in  motion, 
and  was  injured  by  the  unballasted  con- 
dition of  the  track,  was  demurrable,  as 
there  was  no  averment  with  regard  to 
the  rate  at  which  the  train  was  moving, 
nor  any  statement  that  he  was  compelled 
either  by  duty,  or  by  an  order,  or  hj 


the  necessity  of  the  case,  to  go  between 
the  cars  while  in  motion.  Parrott  v. 
New  Orleans  &  N.  E.  R.  Co.  (1894)  62 
Fed.  562.  Contrast  cases  cited  in  §  334, 
note  16,  supra. 

A  ruling  which  assumes  that  a  cer- 
tain act  of  the  plaintiff  was  unnecessary, 
when  such  necessity  is  one  of  the  issues 
directly  involved  in  the  case,  upon  which 
evidence  is  introduced  on  both  sides,  is 
properly  refused.  Hannah  v.  Connecti- 
cut River  R.  Co.  (1891)  154  Mass.  529, 
28  N.  E.  682. 

"  Evidence  that,  owing  to  its  peculiar 
construction,  a  certain  engine  could  not 
well  be  oiled  when  it  was  stationary  has 
been  held  sufBcient  to  exclude  the  infer- 
ence that  the  engineer  was,  as  matter  of 
law,  negligent  in  standing  on  the  foot- 
board tb  oil  it  while  it  was  in  motion. 
Missouri  Furnace  Co.  v.  Abend  (1883) 
107  111.  44,  47  Am.  Rep.  425.  A  brake- 
man  was  not  guilty  of  contributory  neg- 
ligence in  riding  on  the  tender  of  a  back- 
ing engine,  it  being  necessary  for  some- 
one to  be  in  that  position  to  keep  a 
lookout  for  obstructions  on  the  track. 
Southern  R.  Go.  v.  Barr  (1900)  21  Ky. 
L.  Rep.  1615,  55  S.  W.  900.  The  ques- 
tion of  contributory  negligence  is  for 
the  jury  upon  evidence  that  a  switch- 
man got  upon  a  caboose  car  at  the  front 
end,  and  finding  the  door  locked  and  the 
platform  crowded  with  a  number  of  his 
fellow  servants,  took  his  seat  upon  the 
second  step  of  the  platform  with  his 
feet  on  the  lower  step,  and  that  by  rea- 
son of  a  sudden  lurch  of  the  car  some 
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portion  of  his  person  was  forced  beyond 
the  line  of  the  car  and  thus  came  into 
collision  with  a  switch  stand.  Boss  v. 
Northern  P.  B.  Co.  (1891)  2  N.  D.  128, 
49  N.  W.  655.  It  is  not,  as  a  matter  of 
law,  contributory  negligence  for  a  brake- 
man  in  charge  of  a  train  to  ride  on  the 
top  of  a  coal  ear,  instead  of  on  the  plat- 
form at  the  end.  If  he  is  jerked  off  by 
a  sudden  stoppage  of  the  train,  due  to 
the  engineer's  negligence,  it  is  for  the 
jury  to  say  whether  he  acted  prudently, 
taking  into  consideration  the  demands  of 
duty,  and  especially  the  need  of  being 
in  a  position  where  he  could  observe  the 
ears  to  which  that  on  which  he  is  riding 
is  about  to  be  coupled,  and  signal  to 
the  engineer  when  occasion  required. 
Kansas  Ciiy,  Ft.  8.  &  M.  B.  Go.  v.  Mur- 
ray (1895)'  55  Kan.  336,  40  Pac.  646. 

It  is  not  negligence,  as  a  matter  of 
law,  for  the  engineer  of  a  train,  in  an 
emergency,  to  step  out  from  the  engine, 
which  is  on  a  side  track,  to  the  main 
track,  to  get  signals.  Barry  v.  Hanni- 
bal &  8t.  J.  B.  Co.  (1889)  98  Mo.  62, 
11  S.  W.  308. 

Evidence  that  an  uniisual  strain  to 
which  a  brakeman  subjected  a  brake 
was  necessitated  by  the  fact  that  it  was 
the  only  one  on  the  train  in  good  work- 
ing order  is  admissible  to  rebut  the  in- 
ference of  negligence  in  the  manner  of 
handling  the  brake.  St.  Louis,  P.  &  N. 
B.  Co.  V.  Dorsey  (1901)  189  111.  251,  59 
N.  E.  593,  Affirming  (1899)  89  111.  App. 
555. 

A  railroad  switchman  isi  not  negli- 
gent, as  matter  of  law,  in  placing  him- 
self in  front  of  a  moving  car,  where  his 
duties  may  require  it.  Paine  v.  Eastern 
B.  Co.  (1895)  91  Wis.  340,  64  N.  W. 
1005. 

A  brakeman  is  not  guilty  of  contrib- 
utory negligence  in  assisting  in  the  mak- 
ing of  a  "flying  switch,"  which  is  a 
highly  dangerous  operation,  where  the 
exigency  of  the  case  demanded  that  the 
switch  should  be  made  in  that  way. 
Dooner  v.  Delaware  d  H.  Canal  Co. 
(1894)    164  Pa.  17,  30  Atl.  269. 

An  instruction  that  if  plaintiff,  in- 
jured while  riding  on  the  pilot  of  an 
engine,  could  have  ridden  on  the  steps 
of  the  engine  with  more  safety,  but  for 
his  own  convenience  preferred  to  ride  on 
the  pilot,  defendant  would  not  be  liable 
unless  its  negligence  increased  the  dan- 
ger assumed,  is  properly  refused  where 
the  evidence  shows  that  the  pilot  was 
the  necessary  and  customary  place  for 
a  brakeman  while  making  a  pilot  bar 
coupling,  which  plaintiff  was  doing  at 


the  time.  San  Antonio  d  A.  P.  B.  Co.  v. 
Beam  (1899;  Tex.  Civ.  App.)  50  S.  W. 
411. 

Where  a  brakeman  was  injured  while 
coupling  an  engine  with  a  drawbar  so 
low  that  it  passed  under  the  car  vpith 
which  it  was  being  connected,  the  de- 
fendant is  not  entitled  to  an  unqualified 
instruction  that,  if  plaintiff  knew  the 
conditions,  he  was  negligent  in  attempt- 
ing to  make  the  coupling,  where  it  was 
in  evidence  that  it  was  necessary  that 
the  cars  should  be  moved  quickly  to 
make  way  for  an  expected  train.  Law- 
less V.  Connecticut  River  B.  Go.  (1883) 
136  Mass.  1.  The  court  said:  "If  the 
plaintiff  had  the  knowledge  supposed  in 
the  requests  for  instructions,  the  ques- 
tion of  his  due  care  depended  to  some 
extent  upon  the  view  the  jury  might 
take  of  his  necessity  for  immediate  ac- 
tion, the  distance  the  hunters  would 
have  to  pass  each  other  before  the  car 
and  engine  would  come  so  near  together 
as  to  injure  him,  the  speed  at  which  the 
engine  was  moving,  the  knowledge  he 
had  that  the  engineer  knew  the  danger, 
the  confidence  he  was  entitled  to  have 
that  the  engineer  would  so  manage  the 
engine  as  not  to  injure  him,  the  reliance 
he  was  reasonably  entitled  to  place  upon 
Ins  ability  to  make  the  connection  so  as 
to  prevent  the  hunters  passing,  and  prob- 
ably other  circiunstances." 

A  laborer  on  a  gravel  train  who  was 
thrown  off  as  a  result  of  the  train's  be- 
ginning to  move  while  he  was  attempt- 
ing to  mount  a  car  by  putting  his  foot 
on  a  drawbar  cannot  be  held  negligent, 
as  a  matter  of  law,  on  the  ground  that 
it  was  necessarily  imprudent  to  do  this 
at  a  time  when  orders  had  been  given 
for  the  train  to  start,  and  he  must  there- 
fore have  known  that  it  might  move  on 
at  any  moment.  The  quality  of  his  con- 
duct is  a  question  for  the  jury,  to  be 
determined  in  view  of  all  the  circum- 
stances,— such  as  the  haste  required  in 
getting  aboard  the  train,  the  condition 
of  the  ground  or  approaches,  and  the 
character  of  the  cars  and  the  absence  of 
anv  suitable  means  for  mounting  them. 
Boyle  V.  Chicago,  B.  I.  &  P.  B.  (7o.(1881) 
56  Iowa,  765,  9  N.  W.  360. 

^Vhere  the  evidence  clearly  shows  that 
there  were  only  two  ways  of  crossing 
the  uncovered  gearing  which  caused  the 
injury,  the  jury  cannot  be  asked  to  find 
whether  the  plaintiff  could  not  have 
availed  himself  of  some  other  way  of 
crossing  which  would  have  rendered  the 
accident  impossible.  Rodgers  v.  Hamil- 
ton Cotton  Co.  (1893)  23  Out.  Kep.  425. 
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But  this  doctrine  does  not  inure  to  the  advantage  of  a  servant  in 
any  case  in  which  his  conduct  was  intrinsically  so  rash  that  no  pru- 
dent person  would  have  done  what  he  did.* 

The  necessity  contemplated  by  the  law  is  a  reasonable  and  practical 
one.''  It  is  therefore  a  misdirection  to  charge  a  jury  in  language 
which  will  lead  them  to  suppose  that  negligence  is  inferable,  unless 
the  act  in  question  was  absolutely  necessary.  It  is  enough  for  him 
to  show  that  the  act  was  reasonable  under  the  circumstances.^ 

358.  Act  done  in  an  emerg^ency. —  The  fact  that,  at  the  time  when 
the  injury  was  received,  Jio  emergency  existed  which  demanded  unxisu- 
ally  prompt  action  is,  like  the  absence  of  necessity,  often  mentioned 
by  the  courts  as  a  subsidiary  ground  for  declining  to  allow  the  servant 
to  recover. ■"  On  the  other  hand  the  existence  of  an  emergency  is  some- 
times treated  as  a  differentiating  or  confirmatory  element,  either 
absolutely  precluding  a  court  from  declaring  the  servant  negligent,  as 
a  matter  of  law,  or  tending  to  support  the  conclusion  that  he  was  free 
from  negligence.^ 

In  some  of  the  cases  which  involve  this  evidential  element  the 


*  A  brakeman  was  guilty,  as  a  matter 
of  law,  of  contributory  negligence  pre- 
cluding recovery  for  injuries  from  fall- 
ing from  the  deadwood  of  a  freight  car 
and  being  run  over  by  the  ear  in  at- 
tempting to  walk  along  the  deadwood, 
which  was  about  4  inches  wide,  while 
the  train  was  in  motion,  without  hav- 
ing anything  to  hold  on  to,  even  if  such 
action  was  necessary  to  the  successful 
uncoupling  of  the  car  from  the  tender 
of  an  engine.  Dooner  v.  Delaware  &  H. 
Canal  Go.  (1895)  171  Pa.  581,  33  Atl. 
415. 

An  employee  riding  upon  a  freight 
elevator  and  injured  by  his  heel  catching 
under  a  beam  while  projecting  from  the 
platform  is  not  relieved  from  the  impu- 
tation of  contributory  negligence  by  the 
fact  that  the  goods  upon  the  elevator 
were  so  arranged  that  there  was  not 
space  enough  at  the  edge  for  his  feet  to 
be  placed  wholly  upon  the  platform, 
since  in  such  case  the  position  is  so 
manifestly  dangerous  to  a  casual  ob- 
server that  he  should  not  have  taken  it 
at  all.  Hoehmann  v.  Moss  Engraving 
Co.  (1893)  4  Misc.  160,  23  N.  Y.  Supp. 
787. 

"  British  Coluvibia  Slills  Co.  v.  Scott 
(ISDo)  24  Can.  S.  C.  702.  In  an  action 
for  injuries  caused  by  the  fact  that  the 
le.er  designed  to  arrest  by  its  fall  the 
downward  movement  of  the  hammer  of 
Vol.  I.  M.  &  S.— 59. 


a  drop-press  did  not  fall  as  the  servant 
anticipated  when  he  removed  the  fasten- 
ing by  which  he  had  kept  it  in  an  up- 
right position,  for  the  purpose  of  ob- 
taining a  more  rapid  movement  of  the 
hammer,  it  was  held  that  if  this  mode 
of  dealing  with  the  lever  was  partially 
or  entirely  the  cause  of  its  not  having 
fallen,  the  fact  that  the  servant  could 
not  have  earned  ordinary  wages  if  he 
had  not  so  fastened  it  would  not  relieve 
him  of  the  charge  of  negligence  in  hav- 
ing operated  the  press  in  an  improper 
manner.  Ehert  v.  Hartley  (1899)  72 
Conn.  453,  44  Atl.  723. 

'Wilkinson  v.  Graves  (Q,.  B.  D. ;  1893) 
9  Times  L.  R.  464. 

^  See,  for  example,  Kelley  v.  Calumet 
Woolen  Co.  (1900)  177  Mass.  128,  58 
N.  E.  182;  Towner  v.  Missouri  P.  R.  Co. 
(1893)  52  Mo.  App.  648;  Southern  R. 
Co.  V.  Arnold  (1897)  114  Ala.  183,  21 
So.  954;  Cook  v.  Bullion-Beck  &  C.  Min. 
Co.   (1895)    12  Utah,  51,  41  Pac.  557. 

^  "In  determining  whether  an  em- 
ployee has  recklessly  exposed  himself  to 
peril,  or  failed  to  exercise  the  care  for 
his  personal  safety  that  might  reasona- 
bly be  expected,  regard  must  always  be 
had  to  the  exigencies  of  his  position,  in- 
deed to  all  the  circumstances  of  the 
particular  occasion."  Kane  v.  Northern 
C.  R.  Co.  (1888)  128  U.  S.  91,  32  L.  ed. 
339,  9  Sup.  Ct.  Rep.  16. 
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emergency  is  one  produced  by  tlie  necessity  of  doing  a  certain  piece  of 
work  witli  unusual  promptitude.* 

In  otlier  cases  tlie  essence  of  the  situation  to  be  considered  is  that 
the  servant  was  confronted  by  a  serious  danger;  that  he  had  not  sufh- 
cient  time  to  deliberate  upon  the  comparative  safety  to  the  alternative 
courses  of  action  open  to  him  for  the  purpose  of  avoiding  injury;  and 
that  the  alarm  or  nervous  excitement  produced  by  the  conjuncture 
impaired  his  reasoning  faculties  to  such  a  degree  that  it  was  unjust  to 
gauge  the  quality  of  his  conduct  by  the  ordinary  standards.  It  is 
well  settled  that  a  servant  who  is  suddenly  exposed  to  great  and  immi- 
nent danger  is  not  expected  to  act  with  that  degree  of  prudence  which 
would  otherwise  be  obligatory.  Or,  as  the  doctrine  is  also  expressed, 
a  ser\''ant  is  not  necessarily  chargeable  with  negligence  because  he 
failed  to  select  the  best  means  of  escape  in  an  emergency.* 


"  The  fact  that  when  a  brakeman  un- 
dertook to  make  a  dangerous  couplirg 
the  cars  had  to  be  moved  quickly  to 
make  way  for  an  expected  train  has  been 
mentioned  as  one  of  the  facts  tending 
to  disprove  negligence.  Lawless  v.  Con- 
necticut River  R.  Co.  (1883)  136 
Mass.  1. 

In  deciding  whether  a  brakeman,  in- 
jured while  attempting  to  couple  cars, 
used  due  care  and  diligence,  the  jury 
may  consider  the  fact  that  he  was,  on  a 
sudden  emergency,  required  to  make  the 
coupling  in  a  hurry.  St.  Louis,  I.  M.  & 
8.  R.  Co.  V.  Hicjgins  (1890)  53  Ark. 
458,  14  S.  W.  653. 

Evidence  that  a  brakeman  was  injured 
while  coupling  a  moving  to  a  stationary 
car  at  a  point  on  the  road  where  the 
business  of  the  company  required  coup- 
ling of  cars  to  be  frequently  made,  and 
where  the  road  was  defective;  that  the 
accident  occurred  in  the  night  while  he 
was  obliged  to  carry  a  lantern,  and  at  a 
time  when  it  was  necessary  that  he 
should  act  with  promptness;  and  that 
he  was  not  familiar  with  the  condition 
of  the  track  at  that  point, — is  sufficient 
to  sustain  a  finding  that  he  was  not 
chai'geable  with  contributory  negligence 
in  going  between  the  cars  in  attempting 
to  make  the  coupling.  Horan  v.  Chica- 
go, St.  P.  M.  &  0.  R.  Go.  (1893)  89 
Iowa.  320,  56  N.  W.  507. 

In  a  case  where  a  brakeman  slipped 
on  the  dangerous  surface  formed  by  the 
accumulation  of  ice  and  snow  on  the  end 
gate  of  a  coal  car  which  was  lying  at  a 
slope  of  about  30  degrees,  and  there  was 
no  evidence  that  he  knew  the  condition 
of  the  gate  before  the  time  when  he  was 


about  to  step  on  it  from  the  adjoining 
car,  it  was  held  not  to  be  error  to  refuse 
to  instruct  the  jury  that  the  defendant 
would  not  be  liable  if  the  gate  was  not 
defective,  and  could  have  been  raised 
and  fastened.  Whether  the  brakeman 
was  justified  in  incurring  unusual  risk 
in  attempting  to  pass  over  it,  while  it 
was  in  the  position  described,  depended 
upon  the  haste  required  in  the  perform- 
ance of  the  duty  in  which  he  was  then 
engaged.  McDermott  v.  Iowa  Falls  d 
8.  C.  R.  Co.  (1892)  85  Iowa,  180,  52  N. 
W.  ISl. 

Whether  the  attempt  of  a  special  po- 
liceman in  the  employ  of  a  railroad  com- 
pany to  get  on  a  moving  train  while  in 
the  discharge  of  his  duty  in  endeavoring 
to  arrest  trespassers  on  such  train  is 
negligence  is  a  question  of  fact  for  the 
deteimination  of  the  jury;  and  the  fact 
that  his  companions  made  the  same  at- 
tempt under  like  circumstances  indi- 
cates that  the  undertaking  was  not  so 
apparently  perilous  as  to  make  It  one 
which  no  reasonable  man  would  enter 
upon.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Kinnare  (1900)  91  III.  App.  508,  Af- 
firmed in  (1901)   190  111.  1,  60  N.  E.  57. 

See  also  cases  cited  in  §  440,  subd. 
d,  post. 

*  Baltzer  v.  Chicago,  M.  d  N.  R.  Co. 
(1892)  83  Wis.  459,  53  N.  W.  885;  Wes- 
ley City  Coal  Co.  v.  Healer  (1876)  84 
111.  126 ;  Chicago  d  G.  T.  R.  Co.  v.  Kin- 
nare (1898)  76  III.  App.  394;  Simmons 
V.  Kast  Tennessee  V.  &  G.  R.  Co.  (1893) 
92  Ga.  658,  18  S.  E.  999 ;  Cowen  v.  Ray 
(1901)  47  C.  C.  A.  352,  108  Fed.  320 
(train  hand  jumped  from  engine  to  es- 
cape impending  collision)  ;    McGraw  v. 
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If  the  evidence  adduced  bj  tlie  plaintiff  tends  to  show  that  the 
alarm  and  confusing  circumstances  may  have  been  such,  that  a  man  of 

Texas  S  P. i2. Co. (1898) 50  lia.  Ann.  466,    in  motion,  suddenly  came  down)  ;  Silver 
23   So.   461    (similar  facts)  ;   Louisville    Cord  Combination  Min.  Co.  v.  McDonald 
&  N.  R.  Go.  V.  Rains   (1893)    15  Ky.  L.     (1890)    14  Colo.  191,  23  Pac.  346   (min- 
Eep.  423,  23  S.  W.  505   (similar  facts)  ;    er,   while   ascending   an   incline   leading 
St.  Louis,  I.  M.  &  8.  R.  Go.  v.  Touhey    out  of  a  mine,  was  met  unexpectedly  by 
(1899)   67  Ark.  209,  54  S.  W.  577   (sim-    cars  and  tried  to  cross  the  track  to  get 
ilar  facts)  ;  Eaney  v.  Pittsiurgli,  C.  G.    out   of  their  way)  ;    Johnson  y..   Steam 
&  St.  L.  R.  Go.   (1893)    38  W.  Va.  570,    Gauge  &   Lantern  Go.    (1893)    72  Hun, 
18  8.  E.  748    (section  hand  jumped  off    535,  25  N.  Y.  Supp.  689    (servant  used 
hand  car  to  avoid  collision  with  train)  ;    a  defective  fire  escape). 
Chicago,  R.   I.   &  P.  R.   Co.  v.   Dignan        In  Gottrill  v.  Chicago,  M.  &  St.  P.  B, 
(1870)   56  111.  487   (trackman  hurriedly    Co.    (1879)    47   Wis.   634,   32   Am.  Rep. 
jumped   off   a  track  to   escape   a  train    796,  3  N.  W.  376,  the  court  allowed  the 
which  had  come  upon  him  unexpectedly,    action  to  be  maintained  where  an  cngi- 
and   in  the  excitement  of   the   moment    neer  stayed  at  his  post  when  a  collision 
stepped  onto  the  ends  of  the  ties  of  an    was   imminent.      It   was   held   that,   as 
adjoining  track  without  looking  to  see    there  was  no  time  for  deliberation,  and 
whether   any   cars   were    approaching)  ;    the  engineer  was  not  bound  to  jump  off 
Richmond  &  D.  R.  Go.  v.  Farmer  (1892)    from  a  mere  apprehension  of  uncertain 
97  Ala.  141,  12  So.  86  (section  foreman,    danger, — there  being  some  slight  chance 
while   intently   watching  to   see  how   a   of  averting  the  accident, — a  special  find- 
frog  which  he  had  been  repairing  worked   ing  that  he  could  have  got  off  in  time  to 
under  an  engine  which  was  passing  over    save   himself    after   reversing   the   lover 
it,   was   suddenly   surprised  by   another   did  not  necessarily  require  the  inference 
engine,  and  stepped  in  the  wrong  direc-    that  he  was  negligent, 
tion)  ;  Houston  &  T.  G.  R.  Go.  v.  Rodi-        In  DicJcson  v.  Omaha  d  St.  L.  R.  Go. 
can    (1897)    15  Tex.   Civ.  App.   556,   40     (1894)    124  Mo.   140,  25  L.  R.  A.   320, 
S.    W.    535     (section    hand    jumped    on    27  S.  W.  476,  an  engineer  was  held  not 
track  in  front  of  car  when  he  discovered    to  have  been  negligent,  as  a  matter  of 
a  train  approaching  it)  ;  Bowcn  v.  Chi-    law,   in  remaining  on  his  engine   after 
Cfl.,9.0,  B.  &  K.  G.  R.  Go.    (1888)   95  Mo.    the   front   pair   of   small   wheels   of  his 
268,  8  S.  W.  230  (tracklayer  jumped  off    engine    was    derailed    and    he     had     re- 
a  train  when  bridge  gave  way)  ;  Louis-    versed  his  engine  and  put  on  air  brakes. 
ville  &  N.  R.   Co.  v.  Shivell    (1892)    13    See  also  Knapp  v.  Sioux  City  &  P.  R. 
Ky.  L.  Rep.  902,  18  S.  W.  944   (servant    Go.   (1884)   65  Iowa,  91,  54  Am.  Rep.  1, 
trying  to  remove   driftwood  which  had    21  N.  W.  198,  to  a  similar  effect, 
lodged  against  a  bridge  jumped  into  the        In  Gumz  v.   Chicago,  St.  P.  &  M.  R. 
river,  when  he  saw  that  it  was  about  to    Co.    (1881)    52  Wis.  672,  10  N.  W.   11, 
carry   away   the  bridge)  ;    Richmond   &   the  action  was  held  maintainable,  where 
D.  R.  Co.  V.  Brown   (1893)   89  Va.  749,    a  section  man,  thinking  a  train  which 
17  S.  E.  132    (servant  took  refuge  close   was  coming  up  behind  the  hand  car  on 
to  a  depot  platform,  when  he  was  sud-    which  he  was,  might  be  stopped  in  lime 
denly  surprised  by  cars  backing  down  on   to  avoid  a  collision,  remained  on  the  car. 
him)  ;  Gumz  v.  Chicago,  St.  P.  &  M.  R.        In  none  of  the  four  cases  last  cited 
Go.    (1881)    52  Wis.   672,   10  N.  W.   11    was  the  instinctive  impulse  to  save  hu- 
( similar  facts,  the  place  of  refuge  l>eing   man  life  treated  as  a  distinct  element, 
the  side  of  a  coal  house)  ;  Lake  Erie  &    Accordingly,  although  the  facts  involved 
W.  R.  Go.  V.  McHenry   ( 1894 )    10  Ind.    are  similar  to  some  of  the  situations  dis- 
App.    525,    37    N.    E.    186    (switchman,    cussed  in  §  360,  mfra,  the  decisions  seem 
while  coupling,  involuntarily  jerked  his   to  be  more  correctly  referred  to  the  gen- 
hand  backwards,  so  that  it  was  caught   eral  principle  now  under  review,  than  to 
between  the  deadwoods,  as  the  approach-    the  special  rule  which  takes  account  of 
ing  car  gave  a  sudden  lurch  forward)  ;    that  impulse. 

South  West  Improv.  Go.  v.  Smith{18SS)  A  laborer  on  a  work  train  was  not 
85  Va.  306,  7  S.  E.  365  ("door  boy"  in  negligent,  as  matter  of  law,  because  he 
a  mine,  without  a.  signal,  attempted  to  left  the  caboose  in  severely  cold  weather, 
open  the  door  to  prevent  the  possible  to  walk  to  the  nearest  village,  when  he 
consequences  to  himself  of  a  collision  found  that  the  caboose  did  not  afford 
between  it  and  a  train  of  loaded  coal  adequate  shelter  and  that  the  company 
cars  which,  having  been  accidentally  set   had  not  provided  any  means  of  taking 
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ordinary  prudence  might  have  acted  in  the  same  manner  as  plaintiff 
did,  the  instructions  to  the  jury  should  advert  in  appropriate  lajiguage 


him  back  to  the  place  from  which  he 
started.  Schumaker  v.  St.  Paul  £  D.  R. 
Co.  (1891)  46  Minn.  39,  12  L.  R.  A.  257, 
48  N.  W.  559. 

A  street-railway  employee  having  his 
leg  crushed  between  a  bank  or  wall  of 
rock  and  the  side  of  a  motor  upon  which 
he  was  riding  while  being  carried  home 
from  work,  with  his  leg  slightly  pro- 
jecting over  the  side,  is  not  deprived  of 
the  right  to  recover  on  the  ground  that 
he  might  have  saved  himself  by  stepping 
up  on  the  platform,  where  he  realized 
his  danger  so  sudaenly  that  it  would 
have  required  the  exercise  of  practically 
instantaneous  action  and  judgment. 
Denver  &  B.  P.  Rapid-Transit  Go.  v. 
Dwyer  (1894)  20  Colo.  132,  36  Pac. 
1106,  Reversing  (1893)  3  Colo.  App. 
408,  33  Pac.  815. 

Failure  of  a  railroad  employee  to  es- 
cape from  in  front  of  a  train  of  cars 
after  learning  of  his  danger  is  not  such 
contributory  negligence  as  will  bar  re- 
covery, where  he  did  not  learn  of  his 
danger  in  time  to  give  him  a  reasonable 
chance  to  escape,  and  his  failure  to  do 
so  was  because  of  fright  occasioned  by 
the  sudden  approach  of  the  train.  South- 
ern R.  Co.  V.  Pugh  (1896)  97  Tenn.  624, 
37  S.  W.  555.  The  right  of  a  railway 
section  foreman  to  recover  for  injuries 
due  to  the  alleged  negligence  of  an  engi- 
neer in  failing  to  observe  a  signal  flag 
placed  on  a  bridge  upon  which  he  was 
working  does  not  depend  upon  the  infal- 
libility of  his  judgment  in  selecting  the 
means  of  escape;  and  he  may  recover  if 
he  exercised  due  care  in  such  selection, 
although  it  was  possible  for  him  to  es- 
cape from  the  bridge  in  safety  by  differ- 
ent means.  Peoria,  D.  &  E.  R.  Co.  v. 
Rice  (1893)  144  111.  227,  33  N.  E.  951. 
A  servant  caught  on  a  bridge  by  a 
train  is  not,  as  matter  of  law,  guilty  of 
such  contributory  negligence  as  will  pre- 
vent recovery,  in  starting  to  run  toward 
the  end  of  the  bridge  which  he  is  right- 
fully upon,  on  seeing  a  train  approach- 
ing, instead  of  getting  down  between  the 
ties  and  climbing  upon  the  timbers 
which  constitute  the  frame  of  the  bridge 
and  holding  on  there  while  the  cars  pass 
above  him,  which  was  the  only  way  to 
escape.  Olsen  v.  Andrews  (1897)  168 
Mass.  261,  47  N.  E.  90.  It  is  not  negli- 
gence to  run  on  a  railway  track  to  es- 
cape a  frightened  team.  Moore  v.  Cen- 
tral R.  Co.  (1878)  47  Iowa,  689. 
A  railroad  employee   who    has    been 


caught  between  a  car  and  a  railroad 
platform  through  the  negligence  of  his 
vice  principal  cannot  be  charged  with 
contributory  negligence,  although  a  di- 
rection by  him  to  have  the  car  backed 
is  not  well  judged.  White  v.  Houston  <£ 
T.  C.  R.  Co.  (1898;  Tex.  Civ.  App.)  46 
S.  W.  382. 

In  an  action  by  a  repairer  employed 
by  one  railroad  company,  against  an- 
other railroad  company  whose  freight 
trains  he  had  a  right  to  stop,  he  will  not 
be  held  negligent,  as  matter  of  law,  be- 
cause he  attempted  to  remove  his  hand 
car  from  the  track,  after  seeing  that  his 
signal  to  stop  was  disregarded  by  the 
conductor  of  a  backing  train.  Roll  v. 
'Northern  G.  R.  Go.  (1878)   15  Hun,  496. 

Where  a  foreman  and  his  crew,  who 
were  moving  some  wrecked  cars,  had 
grown  somewhat  nervous  over  their  ap- 
pearance, and  began  to  be  fearful  of  in- 
jury to  themselves;  and  the  foreman 
told  one  of  the  crew  to  move  and  give 
him  room,  as  he  might  have  to  jump  at 
any  time,  and  the  latter  said  he  would 
get  off  right  away,  and  in  getting  to  the 
ground  he  was  killed,  the  jury  are  jus- 
tified in  finding  that  he  was  not  negli- 
gent. St.  Louis,  I.  M.  d  S.  R.  Co.  v. 
Touhey  (1899)  67  Ark.  209,  54  S.  W. 
577.  Compare  Oulf,  G.  &  8.  F.  R.  Co. 
V.  Knott  (1896)  14  Tex.  Civ.  App.  158, 
36  S.  W.  491  (member  of  wrecking  crew 
jumped  off  of  derailed  car  which  sudden- 
ly turned  over  while  it  was  being  lift- 
ed). 

A  quarryman  is  not  chargeable  with 
contributory  negligence  because,  when 
confronted  with  imminent  peril  from  a 
blast  of  which  he  had  not  been  warned 
in  reasonable  time  to  enable  him  to 
reach  a  place  of  safety,  he  sought  refuge 
in  an  engine  house,  where  he  was  in- 
jured, when  it  is  not  shown  that  he 
would  not  have  been  struck  had  he 
stayed  outside.  Belleville  Stone  Go.  v. 
Mooney  (1897)  60  N.  J.  L.  323,  38  Atl. 
8,35,  Affirivied  in  (1898)  61  N.  J.  L.  253, 
39  L.  R.  A.  834,  39  Atl.  764. 

An  instruction  to  find  for  the  defend- 
ant is  erroneous,  where  it  appears  that 
the  accident  happened  to  the  servant 
owing  to  his  being  confused  by  the  sud- 
den rush  of  steam  from  an  exhaust  pipe, 
of  the  existence  of  which  he  haci  no 
knowledge,  and  the  simultaneous  start- 
ing of  machinery  near  him.  Bennett  v. 
Brrnrn  Hoisting  &  Conveying  Maoh.  Co. 
(1899)    89  111.  App.  113. 
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to  these  elements.^  If  there  is  no  such  evidence,  it  is  proper  to  charge 
that,  in  determining  whether  the  servant  used  such  means  to  extri- 
cate himself  from  his  perilous  position  as  a  prudent  man  would  have 
used,  the  jury  are  not  authorized  to  take  into  consideration  the  ques- 
tion whether  his  excitement  prevented  him  from  thinking  of  the 
proper  means  of  extricating  himself.® 

As  the  doctrine  just  stated  is  not  applicable  unless  the  impairment 
of  the  servant's  mental  faculties  was  excusable  under  the  circum- 
stances, he  cannot  recover,  if  he  was  not  in  any  actual  danger ;''  nor 


A  member  of  a  ship's  crew,  who  jumps 
overboard  to  escape  the  dangerous  con- 
sequences which  he  apprehends  from  a 
collision  which  has  just  taken  place,  is 
not  necessarily  negligent.  The  City  of 
Norwalk  (1893)  55  Fed.  98;  KilUen  v. 
Hyde  (1894)   63  Fed.  172. 

For  other  similar  decisions  as  to  per- 
sons not  in  the  employment  of  the  de- 
fendant, see  Shearm.  &  Eedf.  Neg.  §  89. 
It  is  not  easy  to  reconcile  the  above- 
cited  decisions  with  one  in  which  it  was 
held  that  a  section  hand,  aiding  to  lift 
a  hand  car  off  the  track  to  avoid  a  com- 
ing train,  who,  from  excitement,  failed 
to  heed  a  sudden  order  by  the  boss  to 
"stand  clear  and  let  her  go,"  and  con- 
tinued in  his  endeavor,  was  guilty  of 
contributory  negligence  barring  a  re- 
covery for  injury  from  collision  with 
the  train.  International  &  G.  N.  R.  Co. 
V.  Hester  (1888)  72  Tex.  40,  11  S.  W. 
1041.  The  court  seems  to  have  consid- 
ered itself  justified  in  setting  aside  a 
verdict  for  the  plaintiff  for  the  reason 
that  he  had  abundance  of  time,  after  the 
order  was  given,  to  get  out  of  the  way, 
and  that  it  was  his  own  fault  if  he  did 
not  hear  that  order.  The  decision  seems 
to  be  a  clear  invasion  of  the  province  of 
the  jury, — especially  as  there  was  evi- 
dence that  the  servant  was  somewhat 
deaf.  Apparently,  none  of  the  cases  col- 
lected in  this  section  were  brought  to 
the  attention  of  the  court. 

°  In  a  case  of  this  description  it  was 
held  proper  to  refuse  an  unqualified 
charge  in  the  following  words:  "If  the 
plaintiff  was  notified  or  had  knowledge 
of  the  approaching  train,  and  was  also 
notified  by  the  person  under  whose 
charge  he  was  working  to  get  out  of  the 
way  of  the  approaching  train,  and  plain- 
tiff had  time  and  opportunity  to  do  so 
and  did  not,  then  defendant  is  not  lia- 
ble." It  was  laid  down  that,  in  view  of 
the  testimony,  the  case  could  not  prop- 
erly be  made  to  rest  upon  the  three  facts 
of  notice,  time,  and  opportunity  to  es- 


cape.    Frandsen  v.  Chicago,  R.  I.  d  P. 
R.  Co.    (1873)    36  Iowa,  377. 

Where  an  engineer  was  killed  in 
jumping  from  his  engine  to  escape  a 
collision,  it  was  held  error  to  charge  a 
jury  that  he  had  a  right  to  do  so,  and 
"that  the  fact  that  he  jumped  was  proof 
that  he  thought  jumping  the  siifest 
course."  Whether  his  act  was  a  pru- 
dent one  was  declared  to  be  a  question 
for  the  jury,  to  be  determined  with  ref- 
erence to  the  degree  of  safety  with  which 
the  jump  could  be  made,  and  the  immi- 
nence of  the  danger  which  threatened 
him  at  the  time.  Central  R.  &  Bkg.  Co. 
V.  Roach   (1880)   64  Ga.  635. 

To  give  an  unqualified  charge  to  the 
effect  that  an  employer  who  negligently 
places  an  employee  in  sudden  and  immi- 
nent peril  cannot  excuse  himself  from 
liability  on  the  ground  that  the  em- 
ployee, when  in  such  sudden  and  immi- 
nent peril,  lost  his  presence  of  mind,  and 
failed  to  use  ordinary  care  and  caution 
to  escape,  is  erroneous  in  a  case  where 
there  is  evidence  tending  to  show  that 
the  injured  servant  had  been  ordered 
away  from  the  place  of  danger  before 
the  accident  occurred,  and  that  he  would 
have  escaped  if  he  had  obeyed  the  order 
with  reasonable  promptitude.  But  such 
a  charge  is  not  objectionable,  if  the  juiy 
are  also  informed  that  the  legal  conse- 
quence of  their  inferring  from  the  evi- 
dence that  it  was  in  the  servant's  power 
to  have  avoided  injury  by  complying 
with  such  an  order  will  be  that  the  ac- 
tion cannot  be  maintained.  Dingee  v. 
Unrue  (1900)  98  Va.  247,  35  S.  E.  794. 
'Atchison,  T.  &  8.  F.  R.  Co.  v.  Van 
Belle  (1901;  Tex.  Civ.  App.)  64  S.  W. 
397. 

'Gulf,  a.  &  8.  F.  R.  Go.  V.  Knott 
(1896)  14  Tex.  Civ.  App.  158,  36  S.  W. 
491;  Briggs  v.  Newport  News  &  M.  Val- 
ley Go.  (1894)  15  Ky.  L.  Eep.  618,  24 
S.  W.  1069.  The  latter  case  is  certainly 
a  rather  strong  application  of  the  rule 
in  the  text,  as  it  was  that  of  a  minor 
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if  the  danger  was  one  of  an  ordinary  type,  not  differing  appreciably 
in  magnitude  from  those  frequently  encountered  by  the  servant  in  the 
course  of  his  employment**  ISTor  will  the  mere  fact  that  the  servant 
was  alarmed,  and  sought  to  place  himself  where  he  might  the  more 
readily  escape  from  the  apprehended  danger,  if  the  necessity  should 
arise,  excuse  him  if  he  failed  to  use  reasonable  care  in  attempting  to 
reach  the  desired  position.'' 

The  doctrine  does  not  inure  to  the  advantage  of  a  servant  who  had, 
by  his  own  antecedent  negligence,  created  the  emergency  which  called 
for  sudden  and  dangerous  action.^"    But  the  mere  fact  that  the  course 


employee  who  was  injured  by  jumping 
from  a  hand  car  on  the  approach  of  a 
coming  freight  train.  The  court  decided 
the  case  on  the  broad  ground  that  if, 
owing  to  his  weakness  of  mind  and 
physique,  his  head  was  affected  by  his 
position  on  the  car,  it  was  unavoidable, 
or  a  result  which  the  employer  was  not 
bound  to  anticipate. 

*  In  Gaffney  v.  New  York  &  N.  B.  B. 
Co.  (1887)  15  R.  I.  456,  7  Atl.  284, 
where  a  brakeman,  while  attempting  to 
climb  a  car,  was  struck  by  a  pile  of  lum- 
ber, it  was  urged  that  the  piling  of  the 
lumber  near  the  track  made  an  unusual 
risk,  which  was  misleading  and  confus- 
ing, and  so  presented  a  complication  of 
circumstances  which  warranted  the  ver- 
dict of  the  jury  in  determining  the  ques- 
tion of  the  plaintiff's  negligence.  The 
court  said:  "We  do  not  see  any  such 
complication.  The  plaintiff,  knowing 
the  lumber  pile  was  near  the  track, 
jumped  upon  a,  moving  train  supposing 
he  could  escape  it,  and  failed.  As  much 
as  this  could  be  said  in  almost  every 
case  of  pure  accident.  We  do  not  see 
that  the  company  did  anything  to  mis- 
lead or  confuse  him,  or  that  he  could 
have  been  misled  or  confused,  except, 
possibly,  that  he  may  have  thought  the 
train  was  not  going  as  fast  as  it  really 
was  going  and  that  he  had  time  to  climb 
its  side  before  reaching  the  pile.  He 
was  not  ordered  to  get  upon  the  train, 
and  his  place  as  head  brakeman  was  on 
the  car  next  to  the  engine,  and  not  on 
tire  rear  car.  His  getting  upon  the  car, 
therefore,  under  the  circumstances,  was 
an  act  of  his  own  choosing." 

The  mere  fact  that  a  brakeman  was 
responding  to  a  signal  for  brakes  is  no 
excuse  for  his  swinging  his  body  so  far 
out  from  a  side  ladder  that  it  comes 
into  collision  with  the  side  of  a  bridge. 
Illick  V.  Flint  &  P.  M.  R.  Co.  (1888)  67 
Mich.  632,  35  N.  W.  708. 


'An  experienced  railroad  laborer,  rid- 
ing in  a  closed  car  having  an  open  door 
on  the  side,  who,  becoming  alarmed  at 
the  rapid  speed  of  the  train  over  a  piece 
of  road  known  to  him  to  be  rough  and 
uneven,  leaves  a,  safe  position  to  get 
nearer  the  door,  so  as  to  be  able  to  jump 
out  in  case  of  accident,  and  in  so  doing 
passes  between  the  stove  and  the  open 
door  through  a  passage  of  2  or  3  feet, 
without  support  or  protection,  when  he 
might  have  gone  on  the  other  side  of 
the  stove  in  safety,  and  is  thrown  out 
of  the  open  door  by  a  sudden  lurch  of 
the  car,  and  injured, — cannot  recover. 
Taylor  v.  Richmond  &  D.  R.  Go.  (1891) 
109  N.  C.  233,  13  S.  E.  736. 

^'  A  servant  who  brought  himself  into 
the  perilous  position  by  his  disobedience 
to  a  rule  (see  §§  366  et  seq.,  infra)  can- 
not recover.  Balizer  v.  Chicago,  M.  & 
N.  R.  Co.  (1892)  83  Wis.  459,  53  N.  W. 
885. 

A  brakeman  who,  after  setting  the 
brakes  on  a  car  so  tight  as  to  cause  dan- 
ger to  the  train,  attempts  to  mount  the 
car  by  stepping  on  the  journal  box  and 
taking  hold  of  a  standard  on  the  side  of 
the  car,  no  other  ineans  being  provided 
for  getting  onto  it,  cannot  recover  for 
injuries  caused  by  the  standard's  turn- 
ing round  in  his  hand,  inasmuch  as  the 
emergency  which  existed  was  one  of  his 
own  creation.  Quirouet  v.  Alabama  G. 
S.  R.  Go.  (1900)  111  Ga.  315,  36  S.  E. 
599. 

Recovery  has  been  denied,  where  a 
section  hand  was  injured  while  attempt- 
ing to  remove  a  hand  car  from  the  track 
immediately  in  front  of  an  approaching 
train,  which  he  would  have  observed  if 
he  had  watched  for  it,  as  he  had  been 
warned  to  do.  Nelling  v.  Chicago,  St. 
P.  &  K.  C.  R.  Co.  (1896)  98  Iowa,  554, 
63  N.  W.  568.  On  the  second  appeal  of 
this  case  (98  Iowa,  559,  67  N.  W.  404) 
the  court  did  not  lay  any  stress  upon 
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taken  by  the  servant  to  preserve  himself  from  injury  was  adopted  in 
contravention  of  the  express  orders  of  his  superior  will  not  prevent 
his  recovering.  ^^ 

359.  Act  done  under  the  influence  of  bodily  pain. —  Culpahility  can- 
not be  predicated,  as  a  matter  of  la,w,  with  respect  to  an  act  which  was 
the  result  of  a  convulsive  movement  resulting  from  severe  bodily  pain, 
although  such  an.  act  would  otherwise  have  been  negligent.-' 

360.  Act  done  in  attempting  to  save  the  life  of  another  person. — 
In  the  United  States  it  is  now  a  well-established  doctrine  that,  as  a 
leading  case  on  the  subject  succinctly  puts  it,  "the  law  has  so  high  a 
regard  for  human  life  that  it  will  not  impute  negligence  to  an  effort 
to  preserve  it,  unless  made  under  such  circumstances  as  to  constitute 
rashness  in  the  judgment  of  prudent  persons."^  An  essentially  similar 
view  has  been  adopted  in  England  and  Scotland.^ 

the  failure  to  keep  a  lookout,  and  de-  Baltimore  &  P.  B.  Co.  v.  Elliott  (1896) 
cided  against  the  plaintiff  on  the  simple  9  App.  D.  C.  341.  A  brakeman  who  is 
ground  that  the  time  for  removing  the  struck  and  hurt  by  a  coupling  link 
car  was  so  short  that  it  was  clearly  which  breaks  while  he  is  attempting  to 
negligent  to  attempt  to  get  it  off.  make  a  coupling  is  not  guilty  of  negli- 

An  instruction  on  the  theory  of  sud-  gence,  where  through  a  natural  impulse 
den  exigency  or  emergency  is  properly  he  throws  himself  forward  upon  another 
refused,  where  the  evidence  is  that  a  track  upon  which  he  falls  fainting,  with- 
lineman  was  sent  to  ascertain  the  ex-  out  the  ability  to  get  off  the  track  be- 
tent  and  nature  of  trouble  with  tele-  fore  he  is  struck  by  a  car  thereon.  Lou- 
phone  wires,  caused  by  a  charge  of  elec-  isville  d  N.  It.  Go.  v.  Thornton  (1898) 
trieity  transmitted  from  the  wires  of  117  Ala.  274,  23  So.  778.  In  Floettl  v. 
an  electric  street  railway  company;  that  Jonson  Engineering  &  Foundry  Co. 
of  his  own  volition,  he  ascended  the  rail-  ( 1897)  19  App.  Div.  136,  45  N.  Y.  Supp. 
way  company's  pole,  and  was  killed  by  980,  where  a  servant  was  working  in  a 
contact  with  a  charged  wire;  and  that  shallow  pit  underneath  the  cable  of  a 
the  same  work  could  have  been  done  by  street  car  line,  and  was  injured  through 
ascending  the  telephone  company's  pole  placing  his  hand  on  a  rail  while  a  car 
30  feet  distant,  where  he  would  have  was  passing,  the  court  held  that,  in  view 
avoided  contact  with  the  wires  of  the  of  the  fact  that  the  movement  of  the 
railway  company.  Jackson  &  S.  Street  servant  was  involuntary,  caused  by  the 
R.  Co.  y.  Simmons  (1901)  107  Tenn.  cable  wire  striking  him  on  the  head,  an 
392,   64   S.   W.   705.  Instruction  to  the  effect  that  he  could 

''  Where  a,  baggage  master  upon  a  not  recover  if  the  injury  resulted  trom 
train  in  imminent  danger  of  collision  his  not  keeping  quiet  after  being  warned 
jumps  therefrom,  it  is  no  defense  to  an  of  the  approach  of  the  car  was  too  broad, 
action  for  injuries  sustained,  that  the  On  the  former  appeal  (1896)  10  App. 
conductor  ordered  him  not  to  jump.  Div.  308,  41  N.  Y.  Supp.  792,  the  ra- 
When  a  collision  is  inevitable,  such  ac-  tionale  of  the  decision  was  different, 
tion  becomes  one  of  reasonable  precau-  ^  E chert  v.  Long  Island  R.  Co.  (1871) 
tion.  Georgia  R.  &  Bkg.  Co.  v.  Rhodes  43  N.  Y.  502,  3  Am.  Rep.  721. 
(1876)   56  Ga.  645.  In   Central  B.  Co.  v.  Crosly   (1885) 

'  A  brakeman  is  not  guilty  of  contrib-  74  Ga.  737,  58  Am.  Rep.  463,  an  instruc- 
utory  negligence,  as  a  matter  of  law,  tion  that  if  an  engineer,  remaining  on 
precluding  recovery  for  injuries  to  his  his  locomotive,  when  a  collision  was  im- 
foot  by  being  jammed  by  a  defective  minent,  believed,  and  had  reason  to  be- 
drawhead,  in  placing  his  foot  on  the  lieve,  that  in  the  emergency,  by  sanding 
drawhead  to  save  himself  from  falling  the  track  or  by  otherwise  working  the 
from  the  platform  of  the  car  as  he  let  engine,  he  could  prevent  the  collision 
go  of  the  ladder  by  which  he  was  hold-  and  thus  save  life,  and  that  it  was  nec- 
ing,  in  consequelice  of  an  injury  to  his  essary  to  that  end  that  he  remain  at  his 
finger,  caused  by  the  defective  drawhead.   post,  his  widow  was  entitled  to  recover; 
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It  will  he  observed  that  in  many  of  the  cases  the  circumstances  in- 
volved have  been  such  that  a  secondary  result  of  success  in  the  effort 
made  by  the  injured  person  to  save  life  would  necessarily  have  been 
the  preservation  of  some  part  of  the  master's  property.  His  desire  to 
effect  that  preservation  is  sometimes  referred  to  as  a  distinct  addi- 


but  if  not  so  necessary,  and  he  knew  it, 
or  ought  to  have  known  it,  then  she 
could  not  recover,  was  held  proper  when 
read  in  connection  with  the  entire 
charge.  "Courts,"  it  was  said,  "should 
place  themselves  in  the  position  of  the 
engineer  at  the  moment  of  such  immi- 
nent danger,  demanding  such  instan- 
taneous decision  and  action,  and  should 
not  scan  closely  the  grounds  of  hope  he 
may  have  had  to  save  others,  though 
rislting  himself  in  the  effort. 
We  hold,  with  that  court,  that  it  must 
be  clear  from  the  facts,  that  the  engi- 
neer could  not,  with  any  degree  of  prob- 
ability, be  of  service  at  his  post,  before 
courts  should  hold  it  want  of  common 
care  for  him  to  brave  danger  and  stand 
at  his  post." 

Similarly  it  has  been  held  that  ^  mo- 
torman  on  an  electric  car  is  not  negli- 
gent in  remaining  at  his  post,  and  en- 
deavoring to  avert  a  collision  with  an- 
other car.  Gamble  v.  Akron,  B.  &  G.  R. 
Co.  (1900)  63  Ohio  St.  352,  59  N.  E.  99. 

An  employee  in  a  steel  works  who  un- 
dertakes to  stop  a  stream  of  molten  iron 
which  has  unexpectedly  begun  to  flow 
through  the  tap  hole  of  a  cupola  under 
circumstances  when  other  employees  are 
thereby  put  in  peril  is  not  debarred  from 
recovery.  Maryland  Steel  Go.  v.  Marney 
( 189S )  SS  Md.  482,  42  L.  E.  A.  842,  42 
Atl.  60. 

The  contributory  negligence  of  a  quar- 
ryman  injured  by  a,  blast  which  was 
fired  while  he  was  operating  a  derrick 
upon  which  another  employee  was  at 
woik,  in  failing  to  abandon  the  latter 
and  seek  a  place  of  safety  as  soon  as  he 
was  warned  of  the  anticipated  blast,  is 
for  the  jury  upon  evidence  that  it  was 
a  part  of  his  duty  to  lower  his  fellow 
employee  to  the  ground  as  soon  as  the 
warnings  for  blasts  were  given.  Belle- 
ville Htone  Co.  v.  Mooney  (1897)  60  N. 
J.  L.  323,  38  Atl.  835,  Affirmed  in  (1898) 
61  N.  J.  L.  253,  39  L.  E..  A.  834,  39  Atl. 
764. 

See  also  cases  cited  in  note  3,  infra. 

In  the  following  cases  this  doctrine 
was  applied  in  an  action  against  a 
stranger :  Louisville  <£  N.  B.  Co.  v.  Orr 
(1898)  121  Ala.  489,  26  So.  35;  Becker 
V.  Louisville  &  'S .  R.  Go.  (1901)  22  Ky. 


L.  Rep.  1893,  53  L.  R.  A.  207,  61  S.  W. 
997;  Linnehan  v.  Sampson  (1879)  126 
Mass.  50(1,  30  Am.  Rep.  692;  Donahoe 
V.  Wahash,  St.  L.  d  P.  R.  Co.  (1884)  83 
Mo.  563,  53  Am.  Rep.  594;  Gibney  v. 
State  (1893)  137  N.  Y.  1,  19  L.  R.  A. 
365,  33  N.  E.  142;  Sann  v.  H.  W.  Johns 
Mfy.  Co.  (1897)  10  App.  Div.  252,  44 
N.  Y.  Supp.  641 ;  Pennsylvania  Co.  v. 
Langendorf  (1891)  48  Ohio  St.  310,  13 
L.  R.  A.  190,  28  N.  E.  172;  Peyton  v. 
Texas  &  P.  R.  Go.  (1889)  41  La.  Ann. 
862,  6  So.  690;  Walters  v.  Denver  Con- 
sol.  Electric  Light  Co.  (1898)  12  Colo. 
App.  145,  54  Pae.  960. 

^  In  a  leading  case  it  was  laid  down 
by  Lord  Esher,  arguendo,  that  evidence 
going  to  show  that  the  servant  was  in- 
jured in  doing  an  act  which  was  direct- 
ed to  the  preservation  of  life  or  to  the 
protection  of  his  master's  property  tend- 
ed to  negative  contributory  negligence. 
Thomas  v.  Quartermaine  (1887)  L.  R. 
18  Q.  B.  Div.  085,  690,  50  L.  J.  Q.  B.  N. 
S.  340,  57  L.  T.  N.  S.  537,  35  Week.  Rep. 
555,  51  J.  P.  510. 

A  finding  by  a  trial  judge  that  there 
was  no  contributory  negligence  will  not 
be  set  aside  where  the  evidence  was  to 
the  effect  that  the  plaintiff's  decedent, 
an  "underviewer"  in  one  part  of  a  coal 
mine,  having  reason  to  suppose  that  the 
life  of  a  fellow  workman  in  another  part 
of  the  mine  was  in  danger  from  poison- 
ous gases,  had  gone,  without  orders,  to 
his  rescue;  that,  although  he  was  al- 
most overcome  by  the  gas,  while  on  his 
way  to  the  place  where  the  other  work- 
man was  lying,  he  had  persisted  in  his 
attempt  to  save  him ;  and  that,  after 
finding  him  quite  aead,  he  had  tried  to 
carry  the  body  to  the  shaft,  and  had 
succumbed  to  the  poisonous  gas.  Roe- 
buck V.  Norwegian,  etc..  Titanic  Co.  (Q. 
B.  D.;  1884)  1  Times  L.  R.  117.  The 
grounds  of  defense  were  ( 1 )  that  at  the 
time  of  his  death  the  "underviewer" 
had  been  a  volunteer,  and  not  a  servant 
acting  within  the  scope  of  his  duties, 
and  (2)  that  he  had  been  guilty  of  con- 
tributory negligence.  Day,  J.,  was  of 
opinion  that  the  defendant's  seri'ants 
had  an  implied  order,  in  case  of  danger 
to  life,  to  assist  as  much  as  possible, 
and  do  anything  by  which  they  might 
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tional  motive,  the  operation  of  "which  tends  to  absolve  him  from  the 
imputation  of  negligence.* 


think  their  assistance  would  be  of  real 
use  in  saving  the  lives  of  their  fellow 
workmen.  Hawkins,  J.  (now  one  of  the 
Lords  Justices ) ,  admitted  that  this  prin- 
ciple would  have  protected  the  plaintiff 
if  he  had  not  been  warned  to  wait  be- 
fore going  to  find  the  imperiled  work- 
man, and  finally  relied  upon  the  theory 
that  it  was  negligence  to  go  on  after  he 
had  been  nearly  overcome  by  the  gas. 
Leave  to  appeal,  asked  for  on  the  ground 
that  the  case  was  one  upon  whicli  there 
was  no  authority,  was  refused. 

It  cannot  be  held,  as  a  matter  of  law, 
that,  if  a  person  is  exposed  to  danger  by 
the  fault  of  another,  he  has  failed  to 
exercise  reasonable  care  and  prudence 
for  his  own  safety  merely  because  he 
has  paid  regard  to  the  safety  of  a  fel- 
low workman  as  well  as  his  own,  and  so 
brought  himself  into  further  peril  which 
he  might  have  escaped  if  he  had  thought 
of  nobody  but  himself.  Wilkinson  v. 
Kinneil  Gannel  &  Coking  Goal  Co.  (1897) 
24  Sc.  Sess.  Gas.  4th  series,  1001.  (This 
statement  of  the  effect  of  the  decision  is 
extracted  from  the  opinion  of  Lord 
Kinnear. )  There  the  injured  person  was 
working  with  a  companion  on  a  sta- 
tionary wagon  at  the  foot  of  an  incline, 
when  ho  saw  a  loaded  wagon  approach- 
ing at  a  high  rate  of  speed.  He  jumped 
off,  and,  in  the  hurry  and  confusion  of 
the  moment,  tried  to  stop  the  wagon  by 
inserting  a  prop  between  the  spokes  of 
a  wheel,  the  result  being  that  he  was 
thrown  under  the  wagon.  Lord  Young 
said :  "I  do  not  speak  about  interposing 
to  save  property,  although  that  might 
raise  a  qviestion  worthy  of  considera- 
tion; but  to  save  life  or  limb  I  think 
there  was  such  a  duty  as  the  law  will 
take  account  of,  and  I  hold  that,  if  he 
[the  plaintiff]  performed  such  a  duty,  it 
cannot  be  pleaded  that  he  voluntarily 
exposed  himself  to  danger  in  turning 
back  on  the  spur  of  the  moment  to  save 
his  companion,  and  that,  instead  of  do- 
ing so,  he  ought  to  have  allowed  his 
companion  to  take  his  chance  of  being 
killed."  Lord  McLaren  and  Lord  Mon- 
creiff  were  for  allowing  the  case  to  go 
to  the  jury,  as,  for  aught  that  appeared, 
it  might  be  within  the  scope  of  the  prin- 
ciple that,  if  a  person  who  is  exposed  to 
imminent  danger  through  the  fault  of 
another  takes  reasonable  means  to  save 
himself,  he  does  not  lose  his  right  to 
compensation  because  he  has  not  taken 
the  best  possible  means,  or  because  he 


may  have  lost  time  in  endeavoring  to 
save  a  fellow  creature  and  been  thereby 
unable  to  avoid  being  hurt.  Lord  Mac- 
Donald,  Lord  Adam,  and  Lord  Trayner 
dissented  on  the  ground  that  the  risk 
was   voluntarily  incurred. 

In  Woods  v.  Caledonian  R.  Co.  (1886) 
13  So.  Sess.  Gas.  4th  series,  1118,  as  23 
Sc.  L.  Rep.  798,  it  was  held  to  be  always 
a  question  for  the  jury,  whether  a  per- 
son is  negligent  in  trying  to  save  the 
life  of  another. 

•'  Negligence  is  not  inferable,  as  mat- 
ter of  law,  where  an  engineer  stays  at 
Ids  post  and  tries  to  stop  the  train, 
when  he  suddenly  discovers  that  it  is 
running  onto  an  open  switch.  Pennsyl- 
vania Go.  V.  Itoney  (1883)  89  Ind.  453, 
40  Am.  Rep.  173.  Or  that  there  is  a 
dangerous  obstruction  on  the  track. 
Atchison,  T.  &  S.  F.  B.  Co.  v.  Henry 
(1896)  57  Kan.  154,  45  Pac.  576,  dis- 
approving of  an  instruction  to  the  effect 
that,  if  the  engineer  could  have  saved 
his  life  by  jumping  off,  it  was  his  duty 
to  so  do.  Compare  CoUrill  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1879)  47  Wis.  634, 
32  Am.  Rep.  796,  3  N.  W.  376;  Dickson 
V.  Omaha  &  St.  L.  B.  Co.  (1894)  124 
Mo.  140,  25  L.  R.  A.  320,  27  S.  W.  476, 
as  stated  in  §  358,  note  4,  supra. 

A  servant  is  not  guilty  of  contributory 
negligence  in  attempting  to  throw  from 
the  train,  in  order  to  protect  himself 
and  the  property  and  other  employees  of 
the  employer,  a  box  containing  sticks  of 
dynamite  which  has  caught  fire  from 
the  engine.  Schicwrtz  v.  Shull  ( 1898 ) 
45  W.  Va.  405,  31  S.  E.  914. 

A  trackman  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  pre- 
cluding recovery  for  injuries  h'om  being 
struck  by  a  hand  car  as  it  was  thrown 
from  the  track  by  an  engine,  in  remain- 
ing on  the  track  until  the  engine  was 
close  to  him,  in  an  efi'ort  to  remove  the 
hand  car  from  the  track  in  order  that 
it  might  not  jeopardize  the  safety  of 
the  approaching  train  and  the  lives  of 
the  persons  thereon.  Dailey  v.  Burling- 
ton &  M.  Biver  R.  Co.  (1899)  58  Neb. 
396,  78  N.  W.  722;  Walker  v.  Shelton 
(1898)  59  Kan.  774,  Appx.  52  Pac.  441; 
Omaha  d  R.  Valley  R.  Co.  v.  Krayen- 
Uihl  (1896)  48  Neb.  553,  67  N.  W.  447. 

It  is  a  question  for  the  jury  whether 
a  watchman  overtaken  by  a  train  on  a 
trestle  was  guilty  of  contributory  neg- 
ligence in  running  a  race  with  the  train 
for  the  next  cage,  instead  of  abandoning 
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What  degree  of  imprudence  constitutes  rashness  within  the  mean- 
ing of  the  qualifying  clause  in  the  doctrine,  as  above  stated,  is  a 
question  which  it  is  not  easy  to  determine.  But  it  seems  very  doubtful 
whether  any  court  would  ever  take  upon  itself  to  declare  that  a  person 
who  had  risked  his  own  life  to  save  that  of  another  had  overstepped 
the  permissible  limits  of  venturesome  action,  unless  the  evidence  was 
such  as  to  indicate  a  degree  of  temerity  not  distinguishable  morally 
from  deliberate  self-destruction.  The  present  writer  has  no  hesitation 
in  expressing  the  opinion  that  culpability  sliould  not,  at  all  events, 
be  inferred,  as  a  matter  of  law,  in  any  case  where  it  is  possible  to  say 
upon  the  facts  that  there  was  some  chance,  however  small  it  might  be, 
of  accomplishing  the  object  aimed  at  without  injury  to  life  or  limb.* 
It  has  been  expressly  held  that  every  reasonable  allowance  should  be 
made  for  the  disturbing  mental  effects  of  the  excitement  induced  by 
such  conjunctures  as  those  contemplated  by  the  doctrine.  A  person 
should  not  be  held  culpable  merely  for  the  reason  that  the  risk  taken 
proved  to  be  actually  greater  than  he  had  anticipated.^ 

The  doctrine  thus  applied  does  not  inure  to  the  benefit  of  the 
servant  if  the  dangerous  predicament  of  the  person  whose  life  he  tried 

his  tricycle  and  saving  himself  by  get-  been  wrecked  if  he  had  not  continued, 
ting  out  on  one  of  the  water  platforms  Ratrlston  v.  East  Tennessee,  V.  &  G.  R. 
at  the  side  of  the  trestle,  as  he  might  Go.  (1894)  94  Ga.  536,  20  S.  E.  123.  No 
have  done,  where  there  would  have  been  reference  was  made  to  the  cases  cited  in 
some  danger  to  the  train  in  leaving  the  this  section.  The  court  simply  decided 
tricycle  on  the  track,  and  the  possible  that  the  servant  could  not  recover  be- 
rate at  which  the  tricycle  could  be  pro-  cause  there  was  nothing  to  prevent  his 
pelled  was  nearly  equal  to  that  at  which  seeing  the  train  and  getting  off  the  track 
the  train  was  supposed  to  run  under  the  sooner  than  he  did,  and  refused  to  at- 
schedule.  Louisville  &  N.  B.  Go.  v.  Sei-  tach  any  controlling  importance  to  the 
lert  (1900)  21  Ky.  L.  Rep.  1G03,  55  S.  testimony  of  a  witness,  that  the  train 
W.  892.                                                         _  would  have  been  wrecked  if  the  rail  had 

Where  there  is  no  satisfactory  evi-  not  been  replaced, 
dence  to  show  the  probable  or  possible  In  another  case  it  was  held  that  an 
effect  of  a  collision  between  the  hand  employee  was  guilty  of  such  contribu- 
car  on  which  the  servant  was  and  the  tory  negligence  as  would  prevent  a  re- 
approaching  train  which  ultimately  covery  for  an  injury  received  in  attempt- 
struck  it,  or  that  the  train  was  rea,lly  ing  to  remove  a  railroad  tie  from  the 
in  danger  of  being  wrecked,  it  is  not  track  immediately  in  front  of  a  rapidly 
error  to  refuse  to  give  an  unqualified  moving  train,  although  the  engineer  on 
instruction  to  the  effect  that  exposure  such  train  asked  for  its  removal.  Writt 
of  life  by  an  employee  to  save  life  is  v.  Girard  Lumher  Go.  (189!))  91  Wis. 
neither  wrongful  nor  negligent,  if  at-  496,  65  N.  W.  173.  There  the  train  was 
tempted  within  the  scope  of  his  duty,  about  80  feet  away,  while  the  plaintiff 
Condiff  V.  Kansas  Gity,  Ft.  S.  &  G.  B.  was  20  feet  from  the  track  when  he 
Go.  (1891)  45  Kan.  256,  25  Pae.  562  started  to  take  hold  of  the  tie.  The 
(verdict  for  defendant  upheld).  court's  position  was  that,  in  the  face  of 

'  In  one  case  it  was  held  that  a  rail-  such    manifest    and    imminent    danger, 

road  employee  was  guilty  of  su.ch  con-  self   preservation  was  an  absolute   and 

tributory  negligence  as  would  prevent  a  paramount  duty. 

recovery,  by  continuing  to  drive  a  rail  But  it  may  fairly  be  doubted  whether 

back  into  position   after   seeing  a  train  cither    of    these    rulings    would    be    ap- 

approaching  at  the  rate  of  30  or  40  miles  proved  in  most  Juri?.;lictions. 

an  hour,  although  the  train  would  have  °  Pennsylvania     Go.     v.     Langendorf 
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to  save  was  the  direct  result  of  an  act  of  antecedent  negligence  on 
the  part  of  the  servant  himself." 

361.  Act  done  in  attempting  to  preserve  the  employer's  property. — 
The  courts  have  sometimes  allowed  the  action  to  be  maintained  upon 
the  theory  that,  when  a  servant  is  suddenly  confronted  by  an  emer- 
gency in  which  his  master's  property  is  threatened  with  destruction  or 
serious  injury,  the  fact  that  he  attempted  to  preserve  that  property, 
and  in  doing  so  exposed  himself  to  greater  risks  than  would  have 
been  encountered  by  a  prudent  person  who  was  thinking  only  of  his 
own  safety,  will  not  necessarily  render  him  chargeable  with  contribu- 
tory negligence.' 

This  doctrine,  however,  does  not  afford  any  protection  to  a  servant 
whose  conduct  was  essentially  rash.  It  does  not  justify  him  in  going 
into  a  place  in  which  he  will  be  exposed  to  an  imminent  peril  which 
may  at  any  moment  eventuate  in  disaster.^  JSTor  does  it  serve  as  an 
excuse  where  the  damage  with  which  the  property  was  threatened  was 
comparatively  slight,  when  considered  with  relation  to  the  extremely 


(1891)  48  Ohio  St.  316,  13  L.  R.  A.  190, 
28  N.  E.  172. 

'  As,  where  a  railroad  section  boss 
took  his  wife  as  a  passenger  upon  a 
hand  car  in  violation  of  the  rules  of 
the  company,  and  was  injured  while  en- 
deavoring to  save  her  upon  a  collision 
of  such  car  with  an  engine.  Misclike  v. 
Chicago,  B.  &  Q.  R.  Co.  (1894)  50  111. 
App.  472.  Or  where  an  employee  was 
killed,  while  attempting  to  rescue  an- 
other employee  who  was  assisting  him 
from  a  dangerous  position  in  which  he 
had  been  placed  because  of  a  defective 
belt,  and  the  evidence  showed  that  the 
injury  would  not  have  happened  but 
for  the  negligence  of  such  employees  in 
attempting  to  plase  the  belt  on  a  pulley 
without  instructions  and  without  its  be- 
ing in  the  line  of  their  duty.  Sami  v. 
B.  W.  Johns  Mfg.  Co.  (1897)  16  App. 
Div.  252,  44  N.  Y.  Supp.  641. 

Compare  cases  cited  in  §  358,  note  10, 
supra. 

^  Culpability  i«  not  predicable,  as  a 
matter  of  law,  where  a  section  man,  who 
is  helping  to  remove  a.  hand  car  from 
the  track  when  a  train  is  approaching, 
is  injured  through  miscalculating  the 
time  necessai-y  to  complete  the  process. 
Winczewski  v.  Winona  &  W.  It.  Go. 
(1900)  80  Minn.  245,  83  N.  W.  159; 
Penn.iyl'vania  Co.  v.  McCaffrey  (1894) 
139  Iiid.  430,  29  L.  R.  A.  104,  38  N.  E. 
67. 

In  Schall  v.  Cole  (1884)  107  Pa.  1, 
where   a   governor   belt   broke    and   the 


engine  ran  away,  and  the  plaintiff  was 
injured  in  consequence  of  his  adopting 
a  wrong  course  in  making  a  hurried  at- 
tempt to  preserve  the  machinery,  it  was 
held  proper  to  refuse  a  charge  to  the 
effect  that,  if  the  plaintiff  concei\'ed  it 
to  be  his  duty  to  save  his  machine  from 
damage,  and  in  so  doing  caused  the  in- 
jury, his  mistaken  conception  of  duty 
did  not  relieve  him  from  the  conse- 
quences of  his  contributory  negligence 
in  doing  an  act  which  aggravated  the 
danger  of  the  situation. 

A  complaint  in  an  action  for  injuries 
to  plaintiff's  decedent,  causing  his  death, 
is  not  demurrable  where  it  alleges  that 
it  was  the  duty  of  the  deceased  to  take 
care  of  its  cars  in  a  certain  yard;  that, 
seeing  an  unattended  car  upon  a  track 
in  such  yard  approaching  another  car, 
so  that  it  would  collide  with  the  latter 
unless  it  was  arrested,  the  deceased,  in 
order  to  prevent  such  collision,  and 
"without  fault  or  negligence  on  his 
part,"  undertook  to  climb  upon  the  top 
of  the  approaching  car  by  an  outside 
ladder  thereon;  and  that,  while  he  was 
so  climbing,  the  two  cars  collided,  caus- 
ing the  injury.  Kelley  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1880)  50  Wis.  381,  7 
N.  W.  201. 

See  also  cases  cited  in  §  360,  notes  2, 
3,  supra. 

-MaltUe  V.  Beldcn  (1901)  167  N.  Y. 
307,  54  L.  R.  A.  52,  60  N.  E.  645,  Re- 
versing (1899)  45  App.  Div.  384,  60 
N.  Y.  Supp.  824,  where  the  servant  look 
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dangerous  nature  of  the  course  of  action  pursued  with  a  view  to  saving 
it.^  It  is  also  conceded  that  less  indulgence  should  be  shown  to  a 
servant  whose  dangerous  course  of  action  was  prompted  merely  by  a 
desire  to  preserve  his  master's  property,  than  to  a  servant  whose  im- 
pelling moti-^-e  was  his  solicitude  for  the  safety  of  human  beings.* 

D.    COMMISSIOKT  OF  ACTS  SPECIFICALLY  FOKBIDDEJST. 

362.  Unlawful  acts. —  There  can  be  no  question  that,  where  a  serv- 
ant's injury  was  proximately  ca.used  by  the  fact  that  he  was  violating 
a  statute  or  municipal  ordinance,  the  meaning  and  effect  of  which  are 
perfectly  clear,  he  cannot  recover  damages. ■*■  This  doctrine  is  applied 
regardless  of  the  fact  that  the  employer  may  have  directed  his  serv- 
ants to  violate  the  law,^  or  may  have  sanctioned  the  growth  and  con- 
tinuance of  a  custom  which  amounts  to  a  contravention  of  the  law.' 


a  path  which  led  him  past  a  burning 
tree. 

'  A  yard  brakeman  cannot  recover  of 
a  railroad  company  for  an  injury  re- 
ceived in  falling  from  a  flat  car,  loaded 
with  coal,  while  attempting  to  stop  the 
car  from  running  down  a  side  track  and 
possibly  off  the  end  of  it,  by  jumping 
under  the  brake  beam  at  the  forward 
end  of  the  oar  and  pressing  it  down  with 
his  feet,  holding  himself  to  the  car  with 
one  hand  and  pulling  up  the  brake  chain 
with  the  other,  the  excuse  for  the  act 
being  that  the  brake  staff  was  so  bent 
that  it  could  not  be  operated — there  be- 
ing no  rule  of  the  company  or  direction 
from  .iny  of  its  officers,  requiring  such 
a  service  of  the  brakeman.  Judlcins  v. 
Main  G.  R.  Co.  (1888)  80  Mo.  417,  14 
Atl.  735. 

*  Condiff  V.  Kansas  City,  Ft.  8.  &  G. 
R.  Co.  (1891)  45  Kan.  256,  25  Pac.  562. 

'■  This  rule  has  been  applied  where  the 
servant  was  violating  a  statutory  pro- 
vision requiring  all  trains  to  stop  at  a 
certain  distance  from  a  crossing  where 
two  railroad  lines  intersect  each  other 
on  the  same  level.  Chicago  &  N.  W.  R. 
Go.  V.  Snyder  (1886)  117  111.  376.  Or 
a  statutory  provision  which  prohibited 
miners  from  carrying  a.  drill  with  them 
on  the  hoisting  cage.  Illinois  Fuel  Go. 
V.  Parsons  (1890)  38  111.  App.  182.  Or 
an  ordinance  prohibiting  trains  from 
running  at  more  than  a  certain  speed. 
Lake  Shore  &  U.  8.  R.  Co.  v.  Parker 
(1890)  131  111.  557,  23  N.  E.  237;  Illi- 
nois C.  R.  Co.  V.  Murphy  (1893)  52 
111.  App.  05.     Or  where  a  miner  used  an 


iron  rod  for  tamping  charges  of  blasting 
powder,  knowing  that  it  was  dangerous 
to  do  so.  Shanahan  v.  Taranganha  Pro- 
prietary Gold  Min.  Go.  (1889)  3  Queens- 
land L.  J.  147. 

Where  a  statute  (carriages  regulation 
act  of  1884)  required  that  "drivers"  as 
well  as  their  employers  should  see  that 
vehicles  were  provided  with  available 
brakes  and  efficient  breeching,  it  was 
held  that  a  driver  could  not  recover  for 
an  injury  caused  by  the  absence  of  these 
safeguards.  Patterson  \.  Stevens  (1890) 
11  New  So.  Wales  L.  R.    (L.)   83. 

It  has  been  held  that  a  railroad  en- 
gineer who  was  voluntarily  engaged 
in  the  transportation  of  Confederate 
troops,  for  the  purpose  of  making  war 
on  the  government  of  the  United  States, 
cannot  recover  for  injuries  caused  by 
the  carelessness  of  other  employees  en- 
gaged in  the  same  illegal  employment. 
The  court  said  that  it  is  only  where 
both  parties  have  been  engaged  in  the 
same  illegal  transaction  that  the  maxim 
"In  pari  delicto  potior  est  conditio  de- 
fendcntis"  applies.  Wallace  v.  Cannon 
(1868)    38  Ga.  199,  95  Am.  Dec.  385. 

Under  a  statute  declaring  it  to  be 
the  duty  of  the  "owner,  agent,  or  op- 
erator" of  a  mine,  to  put  catches  on  the 
cage  at  the  top  of  a  shaft,  the  failure 
of  the  "pit  boss"  to  see  that  such  catches 
were  put  on  was  held  to  be  such  con- 
tributory negligence  as  would  bar  a  re- 
covery for  his  death,  caused  thereby. 
Beaucoup  Coal  Go.  v.  Cooper  (1883)  12 
111.  App.  37  3. 

^  Missouri,  K.  &  T.  R.  Co.  v.  Roberts 
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This  rule  is  perhaps  suLject  to  a  qualification  in  the  servant's  favor, 
where  the  act  which  he  was  ordered  to  do  was  one  which  was  not 
obviously,  and  to  his  own  knowledge,  within  the  statutory  prohibition. 
Under  such  circumstances  it  has  been  held  that  he  may  recover,  al- 
though his  compliance  with  the  orders  given  may  have  rendered  him, 
as  a  matter  of  fact,  a  participant  in  the  breach  of  the  statute.* 

As  to  the  right  of  action  for  injuries  received  on  Sundays,  see 
§  326,  notes  S,  3,  supra. 

363.  Acts  done  in  contravention  of  orders. — (See  also  §  342.) — Ac- 
cording to  nearlj'  all  the  decisions,  contributory  negligence  should  be 
inferred,  as  a  matter  of  law,  whenever  the  injury  resulted  from  the 
servant's  noncompliance  with  a  specific  order  given  by  the  master  or 
his  representative,  even  though  such  an  inference  might  not  be  a 
necessary  one  if  the  order  were  not  a  factor  in  the  case.  This  doc- 
trine is  applicable  whether  the  order  related  to  the  position  which  the 
servant  was  to  take  at  a  given  time  or  place,^  or  to  the  manner  in 


(1898;  Tex.  Civ.  App.)  46  S.  W.  270 
(ordinance  fixing  the  rate  at  which 
trains  were  to  he  run ) . 

It  may  be  mentioned  in  this  connec- 
tion that,  in  an  action  against  a  third 
person,  recovery  has  been  denied  where 
the  work  for  wliich  the  servant  was  en- 
gaged could  not  be  lawfully  executed 
unless  a  license  was  first  granted  by  the 
proper  authorities,  and  the  servant's  em- 
ployer had  failed  to  procure  such  a  li- 
cense. Banks  v.  Highland  Street  R.  Go. 
(1884)  136  Mass.  485,  holding  that 
where  an  employee  of  a  telegraph  com- 
pany, to  which  a  municipality  has  not 
issued  any  license  to  run  its  wires 
through  the  streets,  is  injured  by  a 
street  car  running  against  a  wire  which 
he  was  stretching,  he  cannot  maintain 
an  action  against  the  railway  company, 
unless  the  driver  was  guilty  of  wanton 
rGcklGSSnsss. 

^Coal  &  Min.  Co.  v.  Clay  (1894)  51 
Ohio  St.  542,  sub  nom.  Consolidated 
Coal  &  Min.  Go.  v.  Floyd,  25  L.  K.  A. 
848,  38  N.  E.  610  (holding  it  error  to 
instruct  a  jury  that  a  miner  could  re- 
cover, although  he  had  transgressed  a, 
statute  imposing  upon  miners  the  duty 
of  propping  the  roof  of  the  drift  where 
he  was  working)  ;  Voshefskey  v.  Hill- 
side Goal  &  I.  Co.  (1897)  21  App.  Div. 
168,  47  N.  Y.  Supp.  386  (miner  trans- 
gressed statute  prohibiting  all  persons 
from  riding  on  loaded  cars). 

*  Campbell  v.  Cahlerbajik  Steel  d  Coal 
Co.  (1898)  25  Sc.  Sess.  Cas.  4th  series, 
753.     There  the  servant  had  violated  a 


clause  of  the  English  explosive  act  of 
1875,  but  the  court  considered  that  the 
inference  of  fault  was  rebutted  by  the 
fact  that  he  was  new  to  the  work,  and 
knew  nothing  about  the  clause  in  ques- 
tion. The  consideration  thus  relied  on, 
however,  seems  to  be  insufficient  to  over- 
come the  effect  of  the  general  presump- 
tion entertained  with  regard  to  a  serv- 
ant's knowledge  of  the  contents  of  a 
public  statute. 

^O'Brien  v.  Sta.ples  Goal  Go.  (1896) 
165  Mass.  435,  43  N.  E.  181  (servant 
went  into  vicinity  of  apparatus  and  was 
caught  by  it  while  working  in  its  ac- 
customed manner)  ;  Rome  &  D.  R.  Co. 
v.  Chasteen  (1889)  88  Ala.  591,  7  So. 
94  (brakeman  attempted  to  couple  cer- 
tain cars  in  violation  of  conductor's  or- 
der) ;  Mendota  Light  &  Heat  Co.  v.  Laf- 
ferty  (1900)  92  111.  App.  74  (workman 
asphyxiated  by  reason  of  his  having  re- 
moved the  cap  from  the  end  of  a  gas 
main  on  which  some  alterations  were  to 
be  made )  ;  Knickerbocker  Ice  Co.  v.  De 
Haas  (1890)  37  111.  App.  195  (servant 
rode  on  a  scraper,  and  was  kicked  by 
vicious  horse)  ;  Lendberg  v.  Brotherton 
Iron  Min.  Go.  (1893)  97  Mich.  443,  56 
N.  W.  840  (employee  in  mine  worked 
at  pump,  while  the  men  at  the  windlass 
were  raising  and  lowering  buckets  above 
him). 

Where  defendant's  conductor,  before 
removing  new  cars  from  the  yard  where 
manufactured,  examined  the  cars  and 
found  no  person  about  them,  and  the 
proper  signal  was  then  given,  the  rail- 
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which  an  act  incident  to  his  duties  was  to  be  done,^  or  to  the  work 


road  company  is  not  liable  for  the  death 
of  an  employee  of  the  car  company,  who 
had  crawled  under  one  of  the  new  cars 
for  the  purpose  of  completing  some  re- 
pairs, in  violation  of  a  direction  of  the 
employer.  Coops  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1887)  66  Mich.  448,  33  N.  VV. 
541. 

A  hrakeman  who  at  the  time  of  his 
employment  knows  that  he  will  be  re- 
quired to  couple  cars  provided  with  a 
Miller  hook  to  those  provided  with  a 
common  drawhead,  and  is  instructed  not 
to  stand  between  the  cars  while  making 
such  coupling,  and  is  warned  just  before 
attempting  to  make  a  coupling  that  it 
is  to  be  of  that  kind,  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery  for  his  death,  where  he  stands 
between  the  cars  while  making  the  coup- 
ling. Coffmaii  V.  Chicago,  11.  I.  &  P.  Ji. 
Co.   (1894)   90  Iowa,  462,  57  N.  W.  955. 

For  a  servant  to  take  a  position  on 
the  platform  of  a  car  in  violation  of  or- 
ders is  negligence.  SmUhioick  v.  Hall 
d>  U.  Co.  (18110)  59  Conn.  261,  12  L.  R. 
A.  279,  21  Atl.  924.  A  track  repairer 
who  rides  on  the  pilot  of  an  engine  in- 
stead of  in  the  box  car  provided  for  his 
transportation  is  negligent.  Lehigh 
Valley  R.  Go.  v.  Oreiner  (1886)  113 
Pa.  600,  6  Atl.  246. 

A  brakeman  killed  in  a  collision  when 
another  train  ran  into  the  rear  of  that 
on  which  he  was  stationed,  while  it  was 
awaiting  orders  at  a  junction,  is  guilty 
of  contributory  negligence,  where  the  de- 
ceased was  on  the  front  platform  of  the 
caboose,  and  not  at  the  rear  end  or  on 
the  track  behind  the  train  where  his  du- 
ties as  a  flagman  required  him  to  be. 
Wahash  R.  Co.  v.  ZerwicJc  (1897)  74 
HI.  App.  670. 

A  brakeman  who,  of  his  own  accord 
and  in  disobedience  of  orders,  leaves  the 
brake  which  he  is  told  to  operate,  and 
attempts  to  reach  another  one  by  passing 
over  a  coal  car,  is  guilty  of  negligence 
which  will  prevent  his  recovering  dam- 
ages if  he  is  thrown  off  that  car  by  a 
sudden  jolt.  Louisville  &  N.  R.  Co.  v. 
Woods   (1894)    105  Ala.  561,  17  So.  41. 

A  track  hand  ordered  to  walk  with  a 
red  light  backwards  and  forwards  over 
the  track  between  certain  points,  at  one 
of  which  a  red  light  was  placed  because 
of  a  crack  in  the  embankm,ent  due  to  a 
heavy  rain,  who  stops  a  train,  and  in 
response  to  an  inquiry  says  the  track  is 
all  right  until  the  red  light  is  reached, 
and  without  invitation  gets  on  the  en- 


gine and  rides  until  it  plunges  down  a 
chasm  where  a  washout  occurred,  wiiere- 
by  he  is  killed, — is  the  author  of  his 
own  misfortune,  where  he  had  oppor- 
tunity to  pass  the  place  in  pursuance  of 
his  orders  several  times  before  the  ac- 
cident occurred.  Shenandoah  Valley  R. 
Go.  V.  Lucado  (1889)  86  Va.  390,  10  S. 
E.   422. 

An  indemnity  which,  under  an  acci- 
dent allowance  scheme  of  a  railway 
company,  is  to  be  paid  "in  the  case  of 
the  death  of  the  insured  from  any  acci- 
dent in  the  discharge  of  duties  in  the 
company's  service,"  is  not  payable  where 
the  insured  was  killed  while  crossing 
a  yard,  in  direct  contravention  of  the 
company's  orders,  for  the  purpose  of 
reaching  the  office  where  he  was  to  re- 
ceive the  check  which  it  was  necessary 
to  obtain  before  his  hours  of  work  be- 
gan. Vickery  v.  Great  Eastern  R.  Go. 
(1896)  14  Times  L.  R.  562  (per 
Hawkins,  J.,  sitting  alone). 

A  servant  who  has  reported  a  danger- 
ous spot  in  the  roof  of  a  mine  while  at 
work,  and,  contrary  to  orders,  continued 
working  without  waiting  for  the  props, 
which  soon  came,  cannot  recover  for  in- 
juries caused  by  the  fall  of  slate. 
Knight  v.  Cooper  (1892)  36  W.  Va. 
232,  14  S.  E.  999.  A  servant  in  a  mine, 
who  disobeys  a  prohibition  as  to  follow- 
ing the  hoisting  bucket  up  an  incline, 
and  is  injured  by  the  breaking  of  the 
rope,  cannot  recover.  Patnode  v.  Barter 
(1889)  20  Nev.  303,  21  Pac.  679.  A 
servant  who  fails  to  follow  his  instruc- 
tions to  stand  at  one  side  instead  of  in 
front  of  an  emery  wheel,  and  is  injured 
in  consequence  of  such  failure  when  the 
Avheel  burst,  cannot  recover.  Smith  v. 
Foster  ( 1900)  93  111.  App.  138.  See  also 
cases  cited  in  §  337,  supra. 

'Gahill  V.  nuton  (1887)  106  N.  Y. 
512,  13  N.  E.  339  (servant  was  repair- 
ing a  belt  while  the  machinery  was  in 
motion)  ;  Marnin  v.  Kitson  Mach.  Co. 
(1893)  159  Mass.  156,  34  N.  E.  89 
(servant  did  not  wait  to  procure  assist- 
ance in  putting  a  heavy  piece  of  ma- 
chinery on  an  elevator)  ;  Gardner  v. 
Michigan  C.  R.  Go.  (1886)  58  Mich.  584, 
26  N.  W.  301  (switchman  tried  to  un- 
couple cars  in  motion )  ;  Murray  v.  Gulf, 
G.  &  S.  F.  R.  Co.  (1889)  73  Tex.  2,  11 
S.  W.  125  (fireman  mounted  moving 
tender  at  the  end  approaching  him)  ; 
Richmond  £  D.  R.  Co.  v.  Risdon  (1891) 
87  Va.  335,  12  S.  E.  786  (brakeman  at- 
tempted to  uncouple  cars  from  a,  moving 
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which  he  was  or  was  not  to  undertake,^  or  to  the  purpose  for  which 
an  appliance  was  to  be  used,*  or  to  the  precautions  to  be  adopted  while 
the  work  was  going  on.^ 

Minors,  as  well  as  adults,  are  within  the  scope  of  this  doctrine.^ 


train,  and  caught  his  foot  in  a  frog)  ;    1127.     Negligence   is  inferred   wl 
Robinson  v.  West  Virginia  &  P.  U.  Go.    servant,  in  disobedience  of  orders,  ■ 


where  a 
J  under- 
(1895)  40  W.  Va.  583,  21  S.  E.  727  takes  work  outside  the  proper  scope  of 
(train  was  run  at  excessive  speed  over  his  employment.  Indiana  Natural  &  II- 
a  certain  curve,  and  was  derailed)  ;  Lon-  luminating  Gas  Go.  v.  Marshall  (1898) 
^er  v.  Lehigh  Valley  It.  Go.  (1900)  196  22  Ind.  App.  121,  52  N.  E.  232. 
Pa.  610,  46  Atl.  937  (derailment  caused  *  A  workman  injured  in  leaving  a  ship, 
by  running  an  engine  in  excess  of  the  by  the  fall  of  a  ladder  insecurely  placed, 
speed  prescribed  by  a  special  notice  on  cannot  recover  where  he  has  been  told 
the  bulletin  board  informing  engineers  not  to  use  it.  The  Privateer  (1883)  14 
that  a  certain  piece  of  track  was  dan-  Fed.  872.  Compare  the  more  general 
gerous)  ;  Priineau  v.  Merchants'  Cotton  principle  stated  in  §  342,  supra. 
Go.  (1900)  Rap.  Jud.  Quebec,  19  C.  S.  Ulunn  v.  Wolf  Mfg.  Go.  (1900)  94 
62  (employee,  while  shoveling  coal  from  111.  App.  122  (omission  to  put  on  goggles 
a  pile,  the  top  of  which  was  frozen,  per-  while  working  with  an  emery  wheel), 
mitted  the  frozen  crust  to  remain)  ;  No  action  can  be  maintained  where  a. 
Georgia  P.  R.  Go.  v.  Mapp  (1888)  80  servant,  departing  from  his  instructions, 
Ga.  631,  6  S.  E.  24  (servant  engaged  in  undertakes,  in  conjunction  with  a  co- 
unloading  cars  on  a  siding  started  cars  servant,  to  lower  a  heavy  stone  by  means 
with  a  crowbar).  A  railroad  company  of  the  handles  of  a  derrick,  the  result 
is  not  liable  where  a  brakeman  started  being  that  the  one  operated  by  the  co- 
to  make  a  switch  without  orders,  when  servant  came  off  and  threw  the  whole 
his  duties  required  him  to  do  it  only  weight  on  that  operated  by  the  plaintiff, 
when  ordered,  and  was  killed  by  the  jerking  it  out  of  his  hand  and  causing 
starting  of  the  cars  before  he  was  ready,  it  to  revolve  rapidly  and  strike  him. 
Kentucky  G.  R.  Go.  v.  Jameison  (1892)  Lehman  v.  Bagley  (1898)  82  111.  App. 
14  Ky.  L.  Rep.  345,  20  S.  W.  258,  Re-    197. 

hearing  Denied  in  (1892)  14  Ky.  L.  Rep.        A  car  repairer  cannot  recover  for  in- 
347.  juries  caused  by  his  failure  to  comply 

Negligence  is  inferable  where  the  evi-  with  the  instructions  he  had  received 
dence  is  that  an  engineer  ran  his  train  with  regard  to  setting  out  signal  flags. 
onto  a  siding,  with  orders  to  allow  three  Chicago,  B.  &  Q.  R.  Co.  v.  McOraw 
sections  of  train  running  in  the  oppo-  (1896)  22  Colo.  363,  45  Pac.  383. 
site  direction  to  pass;  that  he  went  to  Where,  in  an  action  by  an  employee 
sleep  and  was  awakened  by  a.  train  against  his  employer  for  injuries  result- 
whieh  proved  to  be  the  second  section,  ing  from  his  being  knocked  off  a  bench 
but  which  the  indicator  on  the  caboose  or  path  on  the  face  of  a  cliff  where  he 
showed  to  be  the  third;  that  the  passing  was  at  work,  and  falling  75  feet  to  the 
section  whistled  and  also  carried  lights  bank  below,  it  is  claimed  that  he  was 
to  indicate  that  another  section  was  fol-  guilty  of  contributory  negligence  in  not 
lowing;  that  the  engineer  whistled,  thus  following  the  instructions  of  the  fore- 
showing that  he  understood  the  signal;  man  to  have  a  rope  tied  around  him  to 
and  that  the  conductor  of  the  staLion-  prevent  falling,  and  he  denies  that  such 
ary  train,  seeing  the  indicator  on  the  instructions  were  given  him,  the  ques- 
caboose  and  assuming  it  to  give  correct  tion  of  his  contributory  negligence 
information,  ordered  the  engineer  to  should  be  submitted  to  the  jury.  Di 
proceed,  which  he  did.  Under  such  cir-  Vito  v.  Crage  (1901)  165  N.  Y.  378,  59 
cumstances  the  engineer  was  guilty  both  N.  E.  141,  Reversing  (1898)  35  App. 
of  a  breach  of  specific  orders  from  the  Div.  155,  55  N.  Y.  Supp.  64. 
train  dispatcher,  and  of  a  violation  of  'Card  v.  Willdns  (1898)  61  N.  J.  L. 
his  duty  to  keep  a  proper  lookout  and  296,  39  Atl.  676  (boy  of  twelve  years 
make  sure  that  the  track  was  clear,  of  age  was  explicitly  forbidden  to  do  a 
Galveston,  H.  &  S.  A.  R.  Go.  v.  Brown  particular  act  in  connection  with  a  ma- 
(1901;  Tex.)  63  S.  W.  305,  Reversing  chine  on  which  he  was  working)  ;  Penn- 
(1900;  Tex.  Civ.  App.)  59  S.  W.  930.  sylvania  Goal  Co.  v.  Nee  (1888;  Pa.) 
■  'Ghielinsky  v.  Hoopes  &  T.  Co.  12  Cent.  Rep.  524,  13  Atl.  841  (boy  em- 
(1894)     1    Marv.     (Del.)     273,    40    Atl.    ployed  to  keep  culm  in  motion  down  a 
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But  presumably  cases  may  arise  in  which  a  child's  mental  incapacity 
to  understand  an  order,  or  the  danger  involved  in  disobeying  it,  or  his 
physical  incapacity  to  carry  it  out,  would  be  material  in  this  con- 
nection. 

The  mere  fact  that  the  servant  was  not  warned  that  the  prohibited 
act  was  dangerous  does  not  render  the  doing  of  that  act  any  the  less 
culpable.'^ 

If  the  evidence  is  conflicting  as  to  whether  the  servant  actually  did 
disobey  an  order  the  meaning  of  which  is  not  open  to  dispute,  the 
case  must  be  submitted  to  the  jtiry.^  But  if  the  question  of  the  serv- 
ant's disobedience  depends  simply  upon  whether  the  order  bears  one 
or  other  of  two  meanings,  its  projier  scope  is  for  the  court  to  deter- 
mine.® 

In  cases  where  the  essence  of  the  negligence  imputed  to  the  servant 
is  that  he  was  in  a  position  where  he  should  not  have  been,  his  conduct 
is  often  viewed  rather  as  an  act  of  omission  that  of  commission,  and 
the  inability  to  recover  is  put  upon  tlie  ground  that  his  presence  at 

chute   in  a  coal  breaker  did  not  enter  the    train    conductor,    of    orders    given, 

the  chute  at  the  place  prescribed)  ;  Mc-  which,  taken  in  connection  with  the  gen- 

llellcn  V.   Union  News  Co.    (1891)    144  eral    rules   well    known    to    both,    were 

Pa.  332,  22  Atl.  706  (newsboy  attempted  plain,   and   not   misleading.      Harris   v. 

to  E;et  off  moving  train)  ;   Robertson  v.  Norfolk  &  ^Y .  R.  Co.   (1892)   88  Va.  560, 

Cornclson    (1888)    34  Fed.  716,  and  the  14   S.   E.   535. 
case  cited  in  the  next  note.  The   designation   "middle   brakeman," 

An  errand  boy  twelve  years  of  age  and  the  general  location  implied  there- 
and  of  more  than  ordinary  intelligence,  in,  are  not  construed  as  confining  such 
employed  in  the  fourth  story  of  a  fac-  a  brakeman  exclusively  to  one  particular 
tory,  who,  when  sent  down  on  an  er-  part  of  the  train.  Hence,  the  mere  fact 
rand  not  relating  to  freight,  leans  upon  that  he  was  not  in  the  middle  part  of 
a  chain  which  hangs  across  the  entrance  the  train  at  the  time  of  the  accident 
to  the  shaft  of  the  freight  elevator  to  will  not  prevent  the  maintenance  of  an 
look  for  the  elevator,  upon  which  he  has  action  for  his  death  resulting  from  a  col- 
no  right  to  ride,  and  is  injured  by  the  lision.  Au  v.  New  York,  L.  E.  c6  W.  R. 
giving  away  of  the  chain, — is  guilty  of  Go.  (1886)  29  Fed.  72  (jury  directed  to 
contributory  negligence  relieving  the  find  for  plaintiff  on  this  point), 
owner  of  the  building,  who  had  charge  An  engineer  is  not  prohibited  from 
of  the  elevator,  from  liability  for  a.  de-  rimning  at  a  greater  rate  of  speed  than 
feet  in  the  hook  on  which  the  chain  was  25  miles  an  hour  by  an  order  to  make 
fastened.  Knox  v.  Ball  Steam  Power  25  miles  an  hour  on  the  whole  trip,  In- 
Go.  (1893)  69  Hun,  231,  23  N.  Y.  Supp.  eluding  stops.  Houston  &  T.  G.  R.  Go. 
490.  V.  Higgins  (1900)  22  Tex.  Civ.  App.  430, 

'  Bergeron  v.  Toohe   ( 1896 )  Rap.  Jud.  55  S.  W.  744. 
Quebec,    9    C.    S.    506    (girl   in   factory       A  direction  by  a  freight  conductor  to 

combed  her  hair  before  the  signal  was  a  brakeman,  to  ride  on  top  of  the  train 

given  to  cease  work,  and,  while  she  was  to  give  his  assistance  in  going  down  hill, 

stooping  to  pick  up  her  comb,  her  hair  does  not  make  the  brakeman  disobedient 

caught  in   an  unguarded  shaft).  in   going   upon   the    engine    at   a   place 

'  Stringham    v.    Btewart    (1885)     100  where  there  are  no  hills  to  be  descended, 

N.  Y.  516,  3  N.  E.  575.  so  as  to  prevent  a  recovery  for  his  death 

°  A  railroad  company  is  not  liable  for  caused  by  the  derailment  of  the  train, 

the  death  of  an  engineer  in  a  collision  Tejas  &  P.  R.  Co.  v.  Magrill  (1897)   15 

occasioned   by  the  misconstruction   and  Tex.  Civ.  App.  353,  40  S.  W.  188. 
consequent  disobedience,  by  himself  and 
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the  place  where  the  accident  occurred  is  a  circumstance  which  neces- 
sarily implies  that  he  was  absent  from  his  post  of  duty,  and  therefore 
culpable.^"     Compare  §  337,  supra. 

The  fact  that  an  order  forbidding  the  act  which  caused  the  injury 
was  given  at  some  antecedent  time  will,  of  course,  cease  to  be  a  con- 
trolling element,  if  it  appears  that,  before  the  accident  occurred,  the 
servant  had  received  permission,  express  or  implied^  to  do  that  act.^^ 
Compare  §  366,  subd.  (9),  infra. 

In  one  case  the  position  has  been  taken  that  the  mere  fact  that  a 
servant  who  is  ordered  by  his  master  to  do  something  does  not  do  it 
in  the  particular  manner  specified  will  not  exonerate  the  master  from 
liability  for  an  injury  to  the  servant,  received  in  the  performance  of 
the  act  commanded.  The  question  in  this  case,  as  in  those  in  which 
no  direct  order  is  given,  is'  declared  to  be  simply  whether  the  way 
selected  by  the  servant  was  more  dangerous  than  one  which  might 
have  been  adopted. ^^  This  suggested  qiialification  of  the  rule  seems 
to  be  devoid  of  any  rational  foundation,  as  it  is  certainly  opposed  to 
the  weight  of  autliority. 

The  fact  that  the  act  which  was  the  immediate  cause  of  the  injury 
was  done  in  violation  of  an  order  given  by  one  superior  employee,  at 
some  time  anterior  to  the  accident,  does  not  necessarily  show  that  the 
servant  was  negligent,  if  it  is  also  proved  that  the  act  was  done  in 
compliance  with  the  directions  of  another  superior  employee  under 
whose  control  he  was  working  at  the  time  when  the  accident 
occurred.-"^   On  the  other  hand  a  servant  whose  injury  resulted  from 

"  Daniel  v.  Chesapeake  &  0.  R.  Go.  being  told  by  the  yard  master  not  to  do 
(1892)  36  W.  Va.  397,  16  L.  R.  A.  383,  so,  as  it  was  unsafe,  where  it  is  in  evi- 
15  S.  E.  162 ;  Phillips  v.  Chicago,  M.  &  dence  that  some  brakeman  coupled  from 
St.  P.  R.  Co.  (1885)  64  Wis.  475,  25  N.  outside  the  rails  and  others  from  inside, 
W.  544;  Conners  v.  Burlington,  C.  R.  and  that  the  injured  servant  went  be- 
cG  M.  B.  Co.  (1887)  71  Iowa,  490,  60  tween  the  cars  while  they  were  slowly 
Am.  Bep.  814,  32  N.  W.  465.  moving,  under  the  conductor's  direction, 

'^  ChielinsJcy     v.     Hoopes    &     T.     Co.    because  the  coupling-pin  stuck,  and  he 
(1894)   1  Marv.  (Del.)  273,  40  Atl.  1127    was  unable  to  pull  it  out  while  standing 
(servant  was  trying,  when  injured,  to   outside  the  track.     Hannah  v.  Connecti- 
cut a  belt  on  a  shafting).  cut  River  R.  Co.   (1891)   154  Mass.  529, 
^-  Citizens'  Gaslight  &  Seating  Go.  v.    28   N.   E.   682.     After  referring  to   the 
O'Brien  (1886)   118  111.  174,  8  N.  E.  310,    point  mentioned  in  §  357,  note  1,  supra, 
disapproving  an   instruction  which   left    the  court  proceeded  thus:     "It  does  not 
the  jury  to  infer  that  the  failure  of  the    appear  what  authority  the  yard  master 
servant  to  follow  the  precise  directions    had   over   the   plaintifi',   or   whether   he 
of  his  master  was  negligence,  as  a  mat-    had  any.     If  he  had  none,  then  what  he 
ter  of  law.                                                           said  to  the  plaintiiT  was,  in  effect,  noth- 
"  Where  there  is  no  general  rule  of  a    ing  more  than  a  caution  addressed  by 
railroad  company   forbidding  employees   one  fellow  servant  to  another.     Perhaps 
to  go  between  the  rails  to  uncouple  cars,    the    real    significance,   in   either   aspect, 
the"  company  is  Jiot  entitled  to  an   in-    would  lie  in  its  effect  upon  the  question 
struction  that  a  brakeman  is  negligent   whether  the  plaintiff  did  or  did  not  use 
who  couples  cars  in  this  manner,  after    due  care;   but  in  the  present  ?ase  tU? 
Yol,  I.  M,  *  S.— 60. 
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his  doing  an  act  which  had  not  only  been  forbidden  by  his  master's 
representative,  but  which  he  himself  also  knew  to  be  essentially  dan- 
gerous, cannot  recover  on  the  theory  that  the  act  was  done  in  compli- 
ance with  a  subsequent  order  given  by  another  employee  to  whose  di- 
rections he  was  bound  to  conform.-''* 

364.  Doing  acts  against  which  the  servant  has  been  warned. — 
A  considerable  number  of  cases  have  been  decided  upon  the  theory 
that  the  injured  servant's  disregard  of  a  warning  received  from  his 
employer  or  his  employer's  representative  rendered  him  chargeable 
with  contributory  negligence,  as  a  matter  of  law.  In  all  these  cases 
the  warning  is  viewed  as  an  expression  of  the  employer's  opinion  that 
the  course  of  conduct  to  which  it  related  was  not  a  proper  one.  Logi- 
cally, therefore,  it  is  equivalent  to  an  implied  direction  not  to  pursue 
that  course  of  conduct,  whether  it  amounts,  as  in  some  instances, 
merely  to  a  caution  regarding  the  danger  involved  in  such  conduct,^ 


error  lay  in  assuming  what  was  not 
shown  to  exist. — namely,  that  the  plain- 
tiff was  bound  to  obey,  the  directions  of 
the  yardmaster.  Further,  if  we  assume 
that  the  plaintiff  was  bound  to  obey  the 
directions  of  the  yard  master,  and  that 
what  was  said  by  the  yard  master  to  the 
plaintliV  was  a  direction  not  to  go  be- 
tween the  rails  in  removing  the  coupling 
pin,  still  there  was  no  evidence  of  any 
rules  established  by  the  defendant  road 
forbidding  it,  and  the  plaintiff  was  af- 
terwards told  by  Campbell,  the  con- 
ductor of  the  train  which  the  plaintiff 
was  helping  to  make  up,  and  under 
whose  immediate  control  he  was  at  the 
time,  that  he  wanted  the  cars  cut  off  in 
between;  and  the  plaintiff  may  well  have 
understood  that,  even  if  what  was  said 
by  Campbell  was  not  an  order  to  go  in 
between  the  cars,  he  was  authorized  to 
cut  them  apart  by  going  in  between 
them,  in  such  mode  as  appeared  to  him, 
in  the  exercise  of  ordinary  care,  to  be 
necessary."  Hannah  v.  Connecticut 
River  R.  Go.  (1891)  154  Mass.  529,  534, 
28   N.   E.   682. 

"  An  employee  in  a  lumber  mill  who 
piles  lumber  on  a-  dock  when  he  knows 
it  is  unsafe,  from  his  own  observation, 
and  after  he  has  been  told  by  the  vice 
principal  of  his  employer  not  to  work 
at  such  place,  assumes  the  risk  of  an 
injury  by  the  falling  of  the  dock,  al- 
though he  is  directed  to  work  there  by 
a  foreman  who  is  a  vice  principal  in 
giving  the  direction.  Soderstrom  v.  Hol- 
land-Emery Lumher  Co.  (1897)  114 
Mich.  83,  72  N.  W.  13. 

'  Th^   warning  may   be   said   tO   hfive 


been  of  this  description  in  decisions  de- 
nying recovery  where  a,  brakeman,  who 
had  been  warned  that  some  of  the  over- 
head bridges  on  his  employer's  line  were 
too  low  to  admit  of  his  standing  upright 
on  the  top  of  the  cars,  remained  seated 
on  the  top  of  a  brake,  where  he  was  at 
a  higher  elevation  than  if  he  was  stand- 
ing. Df.vitt  v.  Pacific  R.  Co.  (1872)  50 
Mo.  302.  Or  where  an  engineer  leans 
out  of  his  cab,  although  he  knows  that 
telegraph  poles  are  located  dangerously 
near  the  track,  and  he  has  been  warned 
to  keep  his  head  inside  the  cab.  Hel- 
frich  V.  Ogden  City  R.  Co.  (1891)  7 
Utah,  186,  26  Pac.  295.  Or  where  an 
employee,  when  directed  to  clean  the 
windows  of  a  factory,  selected  the  haz- 
ardous method  of  suspending  himself 
by  rope  and  tackle  on  the  outside  of  the 
building,  at  a  high  elevation,  without 
direction  from  his  employer  and  after 
warning  of  the  danger,  and  was  killed  by 
the  breaking  of  the  rope.  Erskine  v. 
Ghino  Valley  Beet-Sugar  Co.  (1895)  71 
Fed.  270.  Or  where  a  brakeman  under- 
took to  couple  moving  cars.  Muldowney 
V.  Illinois  C.  R.  Co.  (1874)  39  Iowa, 
615.  Or  where  an  employee,  instead  of 
riding  in  the  gondola  prepared' for  carry- 
ing the  workmen,  seated  himself  on  the 
rear  end  of  the  tender,  with  his  feet 
dangling  over  the  side,  and  thereby  was 
injured.  Lehigh  Valley  R.  Co.  v. 
Greiner  (1886)  113  Pa.  600,  6  Atl.  246. 
Or  where  an  employee  sat  on  a  platform 
car,  when  there  was  abundance  of  room 
within  the  sides  of  the  car,  with  his  legs 
hanging  over  the  side,  and  had  his  leg 
injured  by  coming  in  contact  with  s,  c^-t- 
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or,  as  in  other  instances,  to  something  scarcely,  if  at  all,  distinguish- 
able from  an  actual  prohibition.^ 

He  guard.  St.  Louis  d  S.  F.  R.  Co.  v.  tion  hand  failed  to  look  out  for  a  train 
Marker  (1883)  41  Ark.  542.  Or  where  after  he  had  been  warned  to  do  so. 
an  employee  was  injured  by  the  derail-  Nelling  v.  Chicago,  St.  P.  &  K.  0.  R.  Go. 
ment  of  a  truck  which  was  being  pushed  (1895)  !)8  Iowa,  554,  63  N.  W.  56S,  67 
forward  by  the  engine  of  a  construction  N.  W.  404  (see  further,  as  to  this  case, 
train  on  which  he  was  being  carried  to  §  358,  note  10,  supra.  Or  where  a  serv- 
his  home  from  work.  Reese  v.  Wheeling  ant,  after  being  warned  against  doing 
d  E.  G.  R.  Go.  (1896)  42  W.  Va.  333,  so,  rode  on  an  elevator  used  for  hoist- 
26  S.  E.  204.  ing  the  materials  for  a  building  under 

A  fireman  is,  as  matter  of  law,  guilty  construction.  McGonigle  y.  Kane  (1894) 
of  contributory  negligence  in  remaining  20  Colo.  292,  38  Pac.  367.  Or  where  an 
on  the  side  of  an  engine  which  is  run-  employee  in  a  brickyard,  while  operat- 
ning  upon  a  track  partly  laid  on  made  ing  a  car  drawn  by  a  cable  used  to  haul 
ground,  precluding  recovery  for  his  clay  out  of  a  clay  pit,  was  injured  by 
death  due  to  the  giving  way  of  such  the  cable  tearing  up  a  board  from  the 
ground  and  the  falling  of  the  engine  track,  while  he  was  riding  on  the  front 
upon  him,  where  he  was  present  when  of  the  car,  facing  to  the  rear,  with  his 
the  superintendent  directing  the  con-  back  to  the  cable,  though  cautioned  by 
struction  of  the  track  warned  the  crew  the  foreman  to  turn  around,  and  mind 
to  be  careful,  as  he  did  not  know  the  cable.  Youngiluth  v.  Stephens 
whether  an  engine  had  been  over  the  (1899)  104  Wis.  343,  80  N.  W.  443.  Or 
track;  and  the  engineer  told  him  to  re-  where  an  employee  in  a  papermill  was 
main  on  the  other  side  of  the  engine,  killed  by  the  falling  of  an  oil  barrel 
Niles  v.  Minneapolis,  St.  P.  &  Ste.  M.  R.  upon  him  through  an  elevator  shaft,  by 
Go.  (1895)  107  Mich.  238,  65  N.  W.  103.  reason  of  his  leaving  out  of  place  a  bar 
A  request  for  a  charge  that  plaintiff  to  the  entrance  of  the  sh-aft,  although  he 
was  guilty  of  contributory  negligence,  if  knew  that  the  barrel  was  near  the  mouth 
he  was  warned  that  the  position  under  of  the  shaft,  and  had  been  warned  not 
the  scafi'old  was  a  dangerous  place  to  be  to  leave  the  bar  out.  Freeman  v.  Glens 
in,  and  in  spite  thereof  took  the  position  Falls  Paper  Mill  Co.  (1893)  70  Hun, 
wherein  he  was  hurt,  is  properly  refused,  530,  24  N.  Y.  Supp.  403.  Or  where  an 
for  the  reason  that  it  fails  to  state  that  employee  was  injured  while  standing  in 
the  warning  had  reference  to  the  place  the  hold  of  a  vessel  under  an  open  hatch- 
of  injury.  Gcates  v.  Chapman  (1900)  way,  through  which  freight  was  being 
195  Pa.  109,  45  Atl.  676.  lowered    or    lifted,    after    having    been 

^  Warnings  of  this  kind  are  illustrated   warned  by  an  officer  of  the  vessel  against 
in  decisions  where  an  employee  for  whom   standing  in  such  a  position.     McCarthy 
a   caboose   was   provided,  took   his   seat   v.  Lehigh  Valley  Transp.  Co.   ( 1892 )   48 
upon  the  side  of  a  flat  car  with  his  legs   Minn.    533,    51    N.    W.    480;    Miller   v. 
hanging    over,    although    his    superiors    'Navassa   Guano   Go.    (1899)    125   N.   C. 
had  warned  him  not  to  ride  on  a  flat    323,  34  S.  E.  497.     Or  where  a  lineman 
car  at  all.     St.  Louis  &  S.  E.  R.  Go.  v.   disregarded  a  warning  against  allowing 
Schuynacher  (1894)    152  U.  S.  77,  38  L.    the  wires  which  he  was  handling  to  come 
ed.  361,  14  Sup.  Ct.  Rep.  479.    Or  where   into  contact  v.'ith  one  which  was  carry- 
a  brakeman  was  injured  in  attempting   ing  a  current  of  electricity.     Tri-Gity  R. 
to  make  a  coupling  with  a  straight  link,    Co.  v.  Killeen    (1900)    92  111.  App.   57. 
against  the  use  of  which  he  had  been    Or  where  a  servant  who  knew  the  danger 
warned,  instead  of  a  crooked  link,  which   of  applying  fire  to  powder,  voluntarily 
was  furnished  to  him  for  the  purpose,    and  knowingly  lighted  a,  fire  in  proxim- 
St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Higgins  ity  to  powder,  over  the  protest  and  warn- 
(1884)  44  Ark.  293.     Or  where  a  track-    ing  of  his  employer.     Downey  v.  Pence 
man  went  into  a  cut  before  the  passage    (1895)  98  Ky.  261,  32  S.  W.  737. 
of  a  given  train,  contrary  to   a  warn-        A  miner  is  guilty  of  contributory  neg- 
ing    of   his   superior,    and   was   injured    ligence  precluding  recovery  for  his  death 
by  the  loose  dirt  at  the  side  of  the  cut   from    smoke,    which    could    have    been 
giving  way  when  he  stepped  thereon,  to   avoided  if  the  fan  had  been  kept  in  op- 
avoid  the  approaching  train.     Styles  v.    eration,  if  he  vokmtarily  remains  in  the 
Richmond  Jc  D.  R.  Go.   (1896)   118  N.  C.    mine,  where  he  has  been  warned  of  the 
1084,  24   S.   E.   740.     Or  where  a   sec-   effect  and  cautioned  to  leave,  and  knows 
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The  fact  that  a  fellow  workman  had  warned  the  injured  servant  as 
to  the  danger  which  caused  the  injury  is  manifestly  a  circumstance 
which  it  is  proper  to  consider,  as  hearing  upon  the  question  of  his 
negligence  in  exposing  himself  to  that  danger.^  Eut  the  conception 
of  disobedience  to  an  implied  command  proceeding  from  a  person 
authorized  to  control  the  servant's  actions  is  necessarily  lacking  in 
cases  which  involve  this  situation.  Accordingly,  evidence  that  such 
a  warning  was  disregarded  does  not  require  the  peremptory  conclusion 
that  the  injured  servant  was  negligent.* 

Where  the  servant,  at  the  time  of  the  accident,  was  not  only  doing 
something  which  he  had  been  waiTKid  not  to  do,  hut  also  failed  to 
exercise  proper  vigilance  Avhile  engaged  in  the  work,  his  action  is 
plainly  barred  on  two  distinct  grounds.^ 

365.  Negligence  usually  inferred,  as  matter  of  law,  where  violation 
of  a  rule  is  proved. — The  accepted  doctrine  is  that,  if  the  evidence 
clearly  shows  that  the  injury  complained  of  was  caused  by  the  serv- 
ant's violation  of  a  rule  promulgated  for  the  protection  of  the  class 
of  employees  to  which  he  belonged,  under  such  circumstances  as  those 
attending  the  accident,  a  court  is  justified  in  declaring  him  to  have 
been,  as  a  matter  of  law,  guilty  of  contributory  negligence,  provided 
that  the  rule  in  question  Avas  valid  and  reasonable ;  that  its  observance 
under  the  given  circiimstances  was  possible  without  infringing  an- 
other rule  or  duty  of  paramount  obligation;  that  its  contents  were 
known  to  him,  either  actually  or  constructively;  that  it  had  been 
neither  abrogated,  nor  suspended,  nor  waived  at  the  time  when  the 
injury  was  received ;  and  that  he  was  chargeable  with  notice  of  the 
fact  that  the  conditions  which  the  rule  was  framed  to  meet  existed  at 
the  time  when  the  injury  was  received. 

The  duty  of  the  servant  to  comply  with  the  rules  which  the  master 
has  published  for  his  guidance  may  be  referred  to  the  broad  principle 
that  the  rules,  if  reasonable,  may  be  assumed  to  indicate  the  methods 
of  work  which  experience  has  shown  to  be  calculated  to  furnish  the 
best  chance  of  safety,  under  the  circumstances,  both  to  the  servant 
himself  and  to  his  fellow  employees ;  and  that  a  breach  of  those  rules 

that  those  in  charge  of  the  fan  may  not        ^  See  Southern  P.  Go.  v.  Seley  (1894) 

know  the  location  of  the  fire,  and  may  152  XJ.  S.   156,  38  L.  ed.   396,   14   Sup. 

act  under  a  misapprehension.     Hughes  Ct.     Rep.     530;     Moeller    v.     Brewster 

V.  Oregon  Improv.  Co.   (1898)  20  Wash.  (1892)    131  N.  Y.  606,  30  N.  E.  124. 
294,  55  Pac.  119.  ^Hannah  v.  Connecticut  River  R.  Co. 

A  Jury  is  correctly  instructed  that  a,  (1891)    154   Mass.   529,   28   N.   E.   682. 

servant  cannot  recover  if  he  used  an  ap-  See  §  363,  note  13,  supra. 
pliance,  vfitliout  necessity,  in  a  manner       ''  Barstow  v.  Old  Colony  R.  Co.  (1887) 

against    which    he    had    been    directly  143  Mass.  535,  10  N.  E.  255   (employee, 

warned  by  the  master.    Carlson  v.  Mars-  while  walking  on  track,  did  not  look  out 

ton  (1897)   68  Minn.  400,  71  N.  W.  398.  for  train). 
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must,  by  consequence,  charge  him  with  that  culpability  which  the 
law  infers  from  the  doing  of  a  certain  act  in  an  unnecessarily  danger- 
ous manner.-'  But  the  duty  may  be,  and  more  commonly  is,  referred 
to  the  conception  that  an  agreement  on  his  part  to  obey  the  rules  may 
be  implied  from  his  having  entered  or  remained  in  the  employment 
with  a  knowledge  of  their  provisions.^ 

In  cases  where  a  rule  is  alleged  to  have  been  violated  the  evidence 
will  sometimes  show  that,  even  if  the  rule  be  left  out  of  account,  the 
servant's  conduct  was  negligent.  The  action  may  then  be  successfully 
defended,  although  the  rule  was  waived  or  was  for  some  other  reason 
not  binding  on  the  servant.^  But  the  master's  position  is  necessarily 
less  advantageous,  for  if  the  rule  is  not  an  element,  the  question  of 
the  servant's  contributory  negligence  must  usually  be  left  to  the  jury, 
while  disobedience  to  a  known  rule,  conceded  to  be  reasonable  and 


'  Such  is  possibly  the  conception  un- 
derlying statements  like  these:  "Where 
a  servant  wilfully  encounters  dangers 
which  have  been  pointed  out  to  him,  and 
does  not  avail  himself  of  the  rules  and 
regulations  which  the  master  has  pro- 
vided to  avoid  and  avert  such  danger, 
the  master  is  not  responsible  for  an  in- 
jury occasioned  thereby."  Davis  v.  Nut- 
tallshurg  Coal  cf  Coke  Co.  (1890)  34  W. 
Va.  500,'  12  S.  E.  539.  "It  would  be  most 
unreasonable  and  unjust,  after  impos- 
ing upon  the  master  the  duty  of  promul- 
gating a  rule  for  securing  the  safety  of 
his  servant,  to  permit  the  servant  to  re- 
cover from  the  master  damages  for  in- 
juries which  the  observance  of  the  rule 
would  have  prevented.  As  the  master  is 
bound  at  his  peril  to  make  the  rules,  the 
servant  should  be  equally  bound  at  his 
peril  to  obey  them.  In  such  case  the  dis- 
aster is  brought  upon  the  servant  by  his 
own  voluntary  act,  and  he,  and  not  the 
master  who  has  discharged  his  duty, 
should  bear  the  consequences.  So  it  has 
been  uniformly  ruled."  Francis  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.  (1892) 
110  Mo.  387,  19  S.  W.  935.  "If  the  em- 
ployee knowingly  and  intentionally  dis- 
obeys a  reasonable  rule  or  regulation  es- 
tablished for  his  safety,  unless  he  does 
so  under  the  influence  of  fear  produced 
by  the  appearance  of  sudden  danger,  and 
the  act  of  disobedience  is  the  proximate 
cause  of  the  injury  complained  of,  he 
cannot  recover."  Oulf,  W.  T.  &  P.  R. 
Co.  v.  Ryan  (1888)  69  Tex.  665,  7  S.  W. 
83. 

^  See  Pennsylvania  Co.  v.  Whitcomi 
(1887)  111  Ind.  212,  12  N.  E.  380. 
Compare  also  the  language  used  in  Rich- 


mond d  D.  R.  Go.  V.  Rush  (1894)  71 
Miss.  987,  15  So.  133,  to  the  effect  that 
"for  injury  sustained  through  its  vio- 
lation an  employee  who  knew  the  rule 
and  contracted  with  reference  to  it  can- 
not recover." 

The  implied  contract  to  obey  the  rules 
is  frequently  converted  into  an  express 
one  by  exacting  from  the  servant  a  prom- 
ise to  obey  the  rules.  See,  for  example, 
Richmond  ct-  D.  R.  Co.  v.  Finley  (1894) 
12  C.  C.  A.  595,  25  U.  S.  App.  16,  63 
Fed.  228 ;  Xjowe  v.  Chicago,  St.  P.  M.  & 
0.  R.  Co.  (1893)  89  Iowa,  420,  56  N.  W. 
519;  Chicago  £  A.  R.  Co.  v.  Stevens 
(1901)  189' 111.  226,  59  N.  E.  577  ; Sher- 
idan V.  Long  Island  R.  Co.  (1899)  40 
App.  Div.  381,  57  N.  Y.  Supp.  1075; 
Lehic/h  Valley  R.  Co.  v.  Snyder  (1893) 
56  N.  J.  L.  326,  28  At!.  376;  Chicago 
£  A.  R.  Co.  V.  Myers  (1900)  95  111.  App. 
578.  Such  a  contract  is  often  evidenced 
by  a  written  instrument,  in  which  the 
servant  had  acknowledged  the  receipt  of 
a  copy  of  the  rules,  and  stated  that  he 
had  read  the  same  and  would  be  gov- 
erned thereby.  See,  for  example, 
Fluhrer  v.   Lake  Shore  £  M.  S.  R.  Co. 

(1899)  121  Mich.  212,  80  N.  W.  23. 

'  See,  for  example,  Wright  v.  South- 
ern P.  Co.  (1896)  14  Utah,  383,  46  Pac. 
374;  Spaulding  v.  Chicago,  St.  P.  £  K. 
C.  R.  Co.  (1896)  98  Iowa,  205,  67  N.  W. 
227 ;   Louisville  £  N.  R.  Co.  v.  Hiltner 

(1900)  21  Ky.  L.  Rep.  1826,  56  S.  W. 
654  (this  judgment  was  reversed  on  re- 
hearing (1900)  22  Ky.  L.  Rep.  1141,  60 
S.  W.  2,  but  the  reversal  does  not  af- 
fect the  decision,  as  an  authority  for  the 
statement  in  the  text ) , 
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expressed  in  definite  terms,  is,  as  already  stated,  negligence,  as  a 
matter  of  law.*  Proof  having  been  given  of  the  servant's  knowledge 
of  a  valid  and  existing  rule,  and  of  its  violation  by  him,  the  only 
q\iestion  left  open  for  submission  to  the  jury  is  whether  or  not  such 
negligence  was  the  proximate  cause  of  the  injury,  or  concurred  with 
the  negligence  of  the  master  in  producing  the  injury.^  This  prin- 
ciple is,  however,  subject  to  a  necessary  modification  in  cases 
where  the  rule  alleged  to  be  violated  is  couched  in  terms  which 
require  that  the  quality  of  the  plaintiff's  acts  should  be  tested  by 
tlie  standard  of  the  general  law  of  negligence;®  or  where  the  rule  is 
subject  to  a  certain  qualification,  under  circumstances  the  existence 
of  which  must  be  determined  as  a  question  of  fact.'' 


'Georgia  P.  R.  Co.  v.  Propst  (1887) 
83  Ala.  518,  3  So.  764;  Gleason  v.  De- 
troit, a.  H.  (C  M.  R.  Go.  (1896)  19  C. 
C.  A.  636,  43  U.  S.  App.  89,  73  Fed. 
647 ;  and  cases  cited  passim  in  the  en- 
suing notes. 

^Lake  Erie  &  W.  R.  Co.  v.  Craig 
(1897)  25  C.  C.  A.  585,  47  U.  S.  App. 
647,  80  Fed.  488,  disapproving  an  in- 
struction which  proceeded  on  the  theory 
that  the  contract  to  observe  the  rule 
did  not  make  the  case  different  from 
what  it  would  be  if  treated  as  controlled 
by  general  principles,  unaffected  by  con- 
tract. Where  a  rule  peremptorily  re- 
quires that  brakemen  before  making  a 
coupling  shall  know  that  their  signals 
are  understood  and  obeyed  by  the  en- 
gineer, a  brakeman  who  is  injured  by  a 
sudden  and  unexpected  increase  in  the 
speed  of  the  engine  cannot  excuse  his 
violation  of  the  rule  on  the  ground  that, 
at  the  time  he  prepared  to  make  the 
coupling,  the  speed  was  not  such  as  to 
endanger  a  person  who  used  ordinary 
care.  Deeds  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1888)  74  Iowa,  154,  37  N.  W.  124. 
It  is  not  necessary  that  a  plea  setting 
up  the  defense  that  a  servant  caused  his 
injury  by  disobeying  a  rule  should  aver 
that  he  "negligently"  violated  the  rule. 
Louisville  &  N.  R.  Co.  v.  Mothershed 
(1895)    110  Ala.  143,  20  So.  67. 

A  verdict  for  the  plaintiff  should  be 
set  aside  where  evidence,  not  contra- 
dicted except  by  witnesses  who  contra- 
dicted themselves,  shows  that  the  injury 
was  caused  by  the  plaintiff's  violation  of 
a  rule.  Southern  P.  Co.  v.  Ryan  ( 1895 ; 
Tex.  Civ.  App.)  29  S.  W.  527. 

°  Whether  certain  conduct  on  the  part 
of  a  servant  is  negligence  as  being  a  vio- 
lation of  rules  is  a  question  of  fact 
where  the  rules  relied  upon  do  not  com- 


mand the  doing  or  not  doing  of  a  par- 
ticular act  or  acts,  but  simply  impose 
upon  him  in  general  terms  duties  call- 
ing for  the  exercise  of  judgment,  skill, 
and  diligence.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Parker  (1890)  131  111.  557,  23 
N.  E.  237,  Affirming  (1889)  33  111.  App. 
405.  Where  a  rule  simply  forbids  the 
coupling  of  cars  while  they  are  moving 
at  a  dangerous  rate,  it  is  for  the  jury  to 
say  whether  the  rule  was  violated  under 
the  circumstances  in  evidence.  Denver, 
T.  &  Fl.  W.  R.  Co.  V.  Smock  ( 1897 )  23 
Colo.  456,  48  Pac.  681.  A  locomotive  en- 
gineer of  a  freight  train  is  not,  as  mat- 
ter of  law,  guilty  of  such  contributory 
negligence  as  will  preclude  a  recovery 
for  injuries  sustained  by  the  washout  of 
a  culvert,  on  the  ground  that  he  violated 
the  rules  of  the  company,  requiring  con- 
ductors and  engineers,  when  overtaken 
between  stations  by  storms  or  indica- 
tions of  high  water  which  will  cause 
damage,  to  proceed  with  great  caution, 
and  to  stop  to  examine  bridges  and  cul- 
verts or  other  places  liable  to  be  dam- 
aged by  high  water,  unless  the  engineer 
knew  that  the  storm  was  so  severe  or 
unusual  as  to  call  for  the  exercise  of  the 
precaution  demanded  by  such  rule. 
Grouse  v.  Chicago  &  N.  W.  R.  Go. 
(1899)  102  Wis.  196,  78  N.  W.  446, 
778. 

'  Whether  the  servant  committed  an 
infraction  of  a  rule  forbidding  employees 
to  enter  between  cars  in  motion  to 
couple,  except  under  favorable  condi- 
tions, is  a  question  for  the  jury  where 
the  evidence  is  that  he  was  an  experi- 
enced brakeman,  familiar  with  defend- 
ant's track;  that  he  attempted  to  un- 
couple cars  moving  at  about  4  miles  an 
hour ;  that  it  was  dark,  and  he  ran 
along   on   the   track   between    the    cara 
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The  fact  that  a  fellow  employee  who  had  the  right  to  control  the 
plaintiff  observed,  prior  to  the  time  when  the  act  which  caused  the 
injury  was  done,  that  the  plaintiff  was  not  provided  with  the  neces- 
sary appliances  for  doing  tha,t  act  in  the  manner  prescribed  by  a  rule, 
and  nevertheless  suffered  him  to  proceed  without  those  appliances,  is 
no  excuse  for  a  violation  of  that  rule.^ 

Where  a  rule  is  reasonable  and  susceptible  of  two  constructions,  a 
servant  who  in  good  faith  attaches  a  certain  meaning  to  it,  and  re- 
ceives an  injury  in  consequence,  is  not  precluded  from  recovery,  as  a 
matter  of  law.* 

The  breach  of  a  rule  will  preclude  a  minor  from  maintaining  aij 
action,  where  he  may  be  presumed  to  have  the  capacity  for  compre- 
hending the  meaning  of  the  rule  and  the  danger  resulting  from  his 
disobedience.^"     See  §  348,  supra. 

The  rule  alleged  to  have  been  violated  is  admissible  in  evidence, 
without  first  proving  that  the  employee  had  knowledge  thereof,  since 
such  knowledge  may  be  shown  after  its  admission.^  ^  But  where  there 
is  an  entire  absence  of  evidence  on  the  question  whether  the  plaintiff 
violated  a  certain  rule,  it  is  proper  to  exclude  testimony  as  to  the 
contents  of  that  rule.'^ 

Wherever  the  evidence  tends  to  show  that  the  injured  servant  vio- 
lated a  rule,  the  master  is  entitled  to  have  the  jury  instructed  that 
there  can  be  no  recovery  if  tliey  find  that  the  accident  would  not  have 
happened  if  the  rule  had  been  observed.-'*  Under  such  circumstances, 
it  is  not  sufficient  merely  to  tell  the  jury  not  to  find  for  plaintiff  if 

while  doing  the  uncoupling;  that,  as  he  (1894)  95  Ga.  292,  22  S.  E.  833,  where 
started  to  go  from  between  the  cars,  he  a  conductor  failed  to  stop  a  brakeman 
stepped  into  a  hole,  and  was  injured;  who,  to  his  knowledge,  was  attempting 
that  (according  to  plaintiff's  witnesses)  to  couple  cars  without  a  stick, 
the  hole  was  outside  of  the  rail,  and  'Texas  &  P.  R.  Co.  v.  Leighty  (1895) 
some  distance  from  a  certain  switch,  and  88  Tex.  604,  32  S.  W.  515. 
had  been  excavated  by  sectionmen  who  ^°  E.  S.  Higgins  Carpet  Co.  v.  O'Keefe 
had  been  working  there;  and  that  (ac-  (1897)  25  C.  C.  A.  220,  51  U.  S.  App. 
cording  to  defendant's  witnesses)  the  74,  79  Fed.  900  (where  a  boy  of  fifteen 
hole  was  a  necessary  excavation,  to  en-  was  denied  a  remedy  for  an  injury  re- 
able  the  switch  to  work  properly,  and  ceived  in  consequence  of  his  disobedience 
had  existed  for  a  long  time.  Jarvis  v.  of  a  rule  forbidding  the  cleaning  of  ma- 
Plint  dc  P.  M.  R.  Co.  (1901)  128  Mich,  chinery  while  it  was  in  motion)  ;  Cullen 
61,  87  N.  W.  136.  v.    National    Sheet   Metal   Roofing    Co. 

<  Where  a  rule  forbids  employees  to  (1889)  114  N.  Y.  45,  20  N.  E.  831 
jump  from  engines  moving  at  a  high  (where  a  boy  of  seventeen  had  his  hand 
rate  of  speed,  it  is  a  question  whether  crushed  in  consequence  of  his  disobeying 
the  speed  at  which  it  was  actually  mov-  a  rule  forbidding  him  to  put  it  between 
ing  (here  about  5  miles  an  hour)  was  the  dies  of  a  stamping-press), 
within  the  purview  of  the  rule,  so  as  "Bimora  v.  Georgia  Southern  &  F.  B. 
to  charge  the  plaintiff  with  negligence.  Co.  (1900)  111  Ga.  878,  36  S.  E.  938. 
Coif  V.  Chicago,  St.  P.  M.  &  0.  B.  Co.  "Lake  Erie  &  W.  R.  Co.  v.  Uugg 
(1894)  87  Wis.  273,  58  N.  W.  408.  (1892)    132  Ind.  168,  31  N.  E.  564. 

*PoTt  Royal  &  TT.  C.  R.  Co.  v.  Davia       "McCreery    v.    Ohio    River    B.    Co. 
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they  believed  he  could  have  escaped  injury  by  the  use  of  ordinary 
care.^'' 

Where  a  complaint  alleges  that  a  railroad  company  was  guilty  of  a 
breach  of  duty  in  failing  to  provide  cars  that  could  be  coupled  by 
hand,  an  answer  that  the  contract  between  the  employee  and  the  com- 
pany embraced  a  rule  that  the  company  would  not  assume  any  liabil- 
ity on  account  of  injuries  received  in  coupling  by  hand  presents  at 
least  a  prima  facie  defense  which  demands  a  replication  from  the 
plaintiff. 1^ 

It  is  not  necessary  to  plead  rules  of  the  company  or  any  usage  as 
to  the  manner  of  tlie  performance  of  duty  in  order  to  authorize  their 
introduction  in  evidence.  These  rules  and  iisages  are  mere  evidence 
bearing  upon  the  question  of  negligence  of  the  defendant  or  its  em- 
ployees, and  the  care  and  diligence  of  the  plaintiff.-'® 

A  special  finding  that  the  plaintiff  used  proper  care  to  avoid  injury 
to  himself  is  inconsistent  with  other  findings  to  the  effect  that  he  in- 
jured himself  while  doing  his  work  in  a  manner  forbidden  by  a  rule.-'^ 

The  question  of  contributory  negligence,  so  far  as  it  is  dependent 
on  the  construction  and  meaning  of  the  rules  alleged  to  have  been 
violated,  is  discussed  in  §  215,  ante. 

That  the  violation  of  a  rule  is  no  bar  to  an  action,  unless  the  injury 
was  proximately  caused  by  such  violation,  see  §§  323,  324,  su-pra. 

365a.  Decisions  illustrative  of  this  principle. —  In  accordance  with 
the  general  principle  enunciated  in  the  preceding  section  the  servant 
has  been  held  guilty  of  contributory  negligence  on  the  ground  that 
the  cause  of  the  injury  complained  of  was  his  violation  of  rules  re- 
lating to  the  various  acts  and  situations  indicated  in  the  following 
paragraphs.  In  the  notes,  it  will  be  merely  necessary  to  specify  the  . 
particular  rule  infringed,  the  implication,  in  the  absence  of  any  state- 
ment to  the  contrary,  being  that  the  action  was  declared  not  maintain- 
able. 

(1)   Rules  regulating  the  operation  of  trains.^ 

(1901)    49  W.  Va.  301,  38   S.  E.  534;  "La7ce  Shore  &  M.  S.  R.   Co.  v.  Mo- 

Bonner   v.    Moore    (1893)    3   Tex.    Civ.  CormicJc   (1881)   74  Ind.  440. 

App.  416,  22  S.  W.  272.  '  Rule  requiring  trainmen  to  observe 

"Louisville   &   N.   II.    Go.   v.   Hiltner  schedule  time   in   starting  their  trains. 

(1900)    21  Ky.  L.  Rep.  1826,  56  S.  W.  Wescott  v.   New  York  &   N.  E.   R.   Co. 

654,  Judgment  Reversed  on  Rehearing  in  (1891)     153   Mass.    460,   27    N.   E.    10; 

(1900)    22  Ky.  L.  Rep.  1141,  60  S.  W.  Georgia  R.  &  Bkg.  Go.  \.  McDade  (1877) 

2,  but  not  on  this  point.  59  Ga.  73. 

''  I'onnsylrania      Co.      v.      Wliitcornb  A  railroad  engineer  who  knows  that 

(1887)    111  Ind.  212,  12  N.  E.  380.  the  conductor  of  his  train  has  received 

'"  Henry  v.   Sioux   City   &   P.    R.    Go.  a  notice  that  there  are  no  further  or- 

(1885)   66  Iowa,  52,  23  N.  W.  260;  Al-  ders  for  his  train,  and  that  the  rules  of 

corn  V.  Chicago  £  A.  R.  Co.  (1891;  Mo.)  the  company  require  the  train  to  remain 

16  S.  W.  229.  at  the  station  where  it  is  until  the  ar- 
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rival  of  a  train  from  the  opposite  direc-  solutely   what  trains  had   passed   at   a 

tion,  and  that  there  will  probably  be  a  certain  station.     Fritz  v.  Missouri,  K. 

collision  if  he  starts  his  train,  is  guilty  c6  T.  li.  Co.   ( 1895 ;  Tex.  Civ.  App. )    30 

of  such  contributory  negligence  as  will  S.  W.  85    (result  of  disobedience  was  a 

prevent    a   recovery    for   his   death,    by  premature  starting  of  the  train  and  a 

obeying    a    signal    of   the    conductor   to  collision). 

start  the  train,  where  one  of  the  rules  Rule   forbidding  the  operation  of  an 

provides  that  the  conductor  shall  have  engine  by  a  fireman  unless  the  engineer 

charge   and  control  of  all   persons  em-  is  on  it.     Barry  v.  Hannibal  &  St.  J. 

ployed   on   the   train   except   where   his  R.  Co.   (1888)   98  Mo.  62,  11  S.  W.  308. 

directions  conflict  with  the  rules,  or  in-  Rule  by  which  an  engineer  is  required 

volve  risk  or  hazard,  in  which  case  the  to   approach    stations   with   great   care, 

•engineer   will   be  held   equally   account-  and  is  not  entitled  to  notice  that  a  pre- 

able.     York  v.  Chica-go,  M.  &  St.  P.  R.  ceding  train  is  late.     Illinois  G.  R.  Go. 

Go.   (18nC)   98  Iowa,  544,  67  N.  W.  574.  v.  Neer   (1887)   26  111.  App.  356. 

Rule  reqiiiiing  trainmen  to  run  in  Rule  requiring  engineer  to  keep  Ms 
strict  accordance  with  their  written  or-  train  under  control  and  prepared  to  stop 
ders.  LouisriUe,  N.  A.  &  C.  R.  Co.  v.  in  case  the  track  is  obstructed.  Dick- 
Beck  (ISnS)   1.31  Ind.  292,  50  N.  E.  988.  son  v.  Omaha  &  St.  L.  R.  Co.  (1894)   124 

Rule  specifying  the  distance  at  which  Mo.  140,  25  L.  R.  A.  320,  27  S.  W.  476. 

one  train  should  follow  another.    Louis-  Rule  requiring  engineers  to  run  at  a 

ville  cC-  N.  R.  Co.  v.  Hiltncr   (1900)   22  slower  rate  of  speed  than  that  specified 

Ky.  L.  I'ep.  1141,  60  S.  W.  2,  Reversing  by  the  time  c?rd  if  the  track  was  not 

■on   Rehearing    (1900)    21    Ky.   L.    Rep.  in   good   repair.     Illinois   G.   R.    Co.   v. 

1820,  50  S.  W.  654.  Patterson  (1879)  93  111.  290. 

Rule     regulating     the     operation     of  Rule  requiring  engineer  to  stand,  in- 

trains    where    a    double    track    was   ex-  stead  of  sitting,  while  his  engine  is  pass- 

-changed  for  a  single  one.     Wert  v.  Keiin  ing  "close  places."     Louisville  &  N.  R. 

(1888;  Pa.)    12  Cent.  Rep.  381,  13  Atl.  Co.  v.  Stutts    (1894)    105  Ala.   368,   17 

548.  So.  29. 

Rule  fixing  the  maximum  rate  of  speed  Rule   requiring   engineers   to   slacken 

at  which  trains  may  be  run  between  sta-  speed  when  approaching  switches.    Mem- 

tion.s.     Sutherland  v.  Troy  d  B.  li.  Go.  phis  &  G.  R.  Co.  v.  Thomas    (1875)    51 

(1891)    125   N.    \'.   737,   26  N.   E.   009,  Miss.  637;   East  Temtessee,  V.  &  G.  R. 

second     appeal     before     supreme     court  Co.  v.  Kane    (1893)    92  Ga.   187',  22  L. 

(1893)    74   Hun,    162,   26   N.   Y.    Supp.  R.  A.  315,  18  S.  E.  18;  Savannah,  F.  & 

■237     (collision    caused    through    train's  W.  R.  Co.  v.  Folks   (1886)    76  Ga.  527. 

reaching  a  point  where  it  would  not  have  Rule  requiring  that,   in  case  a  train 

been    if    the    proper     speed    had    been  stops,    the    following    train    should    be 

kept)  ;   Gonper  v.  Flint  £  P.  M.  R.  Go.  flagged.     Smith  v.   'Neio  York   G.  &  H. 

(1891)  86  Mich.  76,  48  N.  VV.  095;  Lyon  R.  R.  Co.  (1895)  88  Hun,  468,  34  N.  Y. 

V.  Detroit,  L.  &  L.  M.  R.  Co.   (1875)   31  Supp.  881. 

Mich.  429 ;    Gulf,   G.  &  S.  F.  R.   Go.  v.  Rule    prescribing   that,   in   case   of   a 

John    (1895)    9  Tex.  Civ.  App.   342,  29  train  stopping  between  stations,  the  flag- 

S.  W.  558.            .  man  shall  go  back  J  mile,  and  that  the 

Rule   prescribing  the   speed  at  which  conductor  shall  require  this  to  be  done, 

trains  shall  approach  bridges.     Norfolk  Frounfelkcr  v.  Delaware,  L.  &  W .  R.  Go. 

d  W.  R.  Co.  V.  Williams   (1892)   89  Va.  (1900)  48  App.  Div.  206,  62  N.  Y.  Supp. 

165,   15   S.  E.  522.  840   (error  ta  refuse  instruction  that  if 

Rule   prescribing   slackened    speed    in  conductor    failed    to    see    that    flagman 

running  trains  over  bridge.    Rittenhouse  went  back  the  proper  distance,  and  this 

V.  Wilmington  Street  R.  Co.   (1897)   120  caused    the    collision    with   a    following 

N.  C.  544,  26  S.  E.  922.  train,    by    which    he    was    killed,    there 

Rule   requiring  engineer  to   approach  could  be  no  recovery) . 

stations  at  a  certain  speed.     Louisville  Rule    requiring    the    soundijg    of    a 

J:  N.  R.  Co.  v.  Scanlon    (1901)    22  Ky.  whistle  and  a  certain  rate  of  speed  when 

L.  Rep.  1400,  60  IS.  W.  643.  a  train  is  running  round  a  curve  in  an 

Rule  requiring  engineers  to  have  their  obscure  place.     Southern  P.  Co.  v.  Ryan 

■trains  under  control  when  approaching  (1895)  ;  Tex.  Civ.  App.)   29  S.  W.  527. 

stations.     Merritt  v.  Great  Northern  R.  Rule   prescribing  that,  when  a  train 

Co.   (1900)   81  Minn.  496,  84  N.  W.  321  stops    between    stations,    the    engineer 

(injured  engineer  ran  train  at  25  miles  shall   blow  the   whistle   as  a  signal   to 

an  hour).  the   brakeman   to   take    position,    so   as 

Rule  requiring  engineers  to  know  ab-  to  prevent  collision  with  another  train. 
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(2)  Eules  regulating  the  manner  in  which  switching  is  to  be  done.* 

(3)  Rules  regulating  the  operation  of  coupling  cars.^ 


Culpepper-  V.  International  d  O.  N.  R. 
Co.    (1897)   90  Tex.  627,  40  S.  W.  386. 

Rule  requiring  employees  to  keep  a. 
constant  lookout  for  signal  lights  on 
trains.  Ward  v.  Chesapeake  &  0.  R.  Co. 
(189-1)  39  W.  Va.  46,  19  S.  E.  389  (fail- 
ure to  look  out  led  to  a  collision  with 
the  second  section  of  a  train). 

Rule  that  imperfect  display  or  absence 
of  signal  shall  be  regarded  as  a  danger 
signal.  Chicago  d  W.  I.  R.  Co.  v.  Flynn 
(1895)   154  111.  448,  40  N.  E.  332. 

Rule  forbidding  engineers  to  main- 
tain more  than  a  specified  head  of  steam. 
Illinois  C.  R.  Co.  v.  Houch  (1874)  72 
111.   285. 

Rule  prescribing  that  the  yard  masters 
shall  direct  the  movements  of  all  trains 
and  engines  while  at  their  stations. 
Galveston,  H.  d  8.  A.  R.  Co.  v.  Adams 
(1900)  94  Tex.  100,  58  S.  W.  831,  Af- 
firming (1900;  Tex.  Civ.  App.)  55  S. 
W.  803.  There,  however,  the  question 
whether  the  action  of  the  servant  was 
negligent  was  held  to  be  for  the  jury, 
as  it  appeared  that  defendant's  train 
had  not  reached  the  station,  and  had  not 
been  placed  in  charge  of  the  yard  mas- 
ter. 

Rule  forbidding  the  use  of  a  stick  to 
set  up  brakes.  Leahy  v.  Southern  P.  R. 
Co.  (1884)  65  Cal.  150,  3  Pac.  622  (in 
this  case  the  defendant  failed  to  prove 
its  allegation  that  a  stick  had  beeii 
used ) . 

"  Rule  forbidding  flying  switches. 
Pilkinton  v.  Gulf,  C.  d  8.  F.  R.  Co. 
(1888)  70  Tex.  226,  7  S.  W.  805. 

Rule  requiring  that  trains  running  in 
one  particular  direction  shall  be  run 
onto  sidings  at  the  end  where  they  are 
approached.  West  v.  Southern  P.  Co. 
(1898)  29  C.  0.  A.  219,  56  U.  S.  App. 
323,  85  Fed.  392  (brakeman  fell  into 
an  open  culvert  while  a  train  was  being 
backed  into  a  siding). 

Rule  prohibiting  the  shifting  of  cars 
down  grade  without  the  control  of  the 
engine.  Richmond  d  D.  R.  Co.  v.  Dud- 
ley  (1893)   90  Va.  304,  18  S.  E.  274. 

'  Rule  requiring  the  use  of  coupling 
stick.  Norfolk  d  W.  R.  Co.  v.  Briggs 
(1892;  Va.)  14  S.  E.  753;  Richmond  d 
D.  R.  Co.  V.  Rush  (1894)  71  Miss.  987, 
15  So.  133;  Richmond  d  D.  R.  Co.  v. 
Finley  (1894)  12  C.  C.  A.  595,  25  U.  S. 
App.  16,  63  Fed.  228;  Sloan  v.  Georgia 
P.  R.  Co.  (1890)  86  Ga.  15,  12  S.  E. 
179 ;  Richmond  d  D.  R.  Co.  v.  Pannill 
(1893)  89  Va.  552,  16  S.  E.  748;  nora» 


v.  Chicago,  8t.  P.  M.  d  0.  R.  Co.  (1893) 
89  Iowa,  328,  56  N.  W.  507;  Richmond 
d  D.  R.  Co.  v.  Free  (1893)  97  Ala.  231, 
12  So.  294;  Central  R.  &  Bkg.  Co.  v. 
Maltsby  (1892)  90  Ga.  630,  16  S.  E. 
953 ;   Zumwalt  v.  Chicago  d  A.  R.  Co. 

( 1889 )  35  Mo.  App.  667 ;  Bird  v.  Sparks 
(1897)  100  Ga.  616,  28  S.  E.  395; 
Nichols  v.  Chicago  d  W.  M.  R.  Co, 
(1900)  125  Mich.  394,  84  N.  W.  470; 
White  V.  Loiiisville,  N.  0.  d  T.  R.  Co. 
(1894)  72  Miss.  12,  16  So.  248. 

Rule  requiring  brakemen  to  use  a 
stick  in  making  couplings,  and  to  avoid 
going  between  the  cars.  Hodges  v.  Kim- 
ball (1900)  44  C.  C.  A.  193,  104  Fed. 
745. 

Rule  prohibiting  coupling  by  hand, 
when  it  is  practicable  to  use  a  stick  or 
pin  for  guiding  the  link.  Gleason  v. 
Detroit,  G.  H.  d  M.  R.  Co.  (1896)  19 
C.  C.  A.  636,  43  U.  S.  App.  89,  73  Fed. 
647. 

Rule  prohibiting  the  coupling  or  un- 
coupling of  cars  when  in  motion. 
Baltzer   v.    Chicago,    M.    d    N.    R.    Co. 

(1892)  83  Wis.  459,  53  N.  W.  885;  East 
Tennessee,    V.    d    O.    R.    Co.    v.    Smith 

(1890)  89  Tenn.  114,  14  S.  W.  1077; 
Darracott   v.    Chesapeake   d   0.    R.    Co. 

(1887)  83  Va.  288,  2  S.  E.  511;  Schaub 
V.  Hannibal  d  St.  J.  R.  Co.  (1891)  106 
Mo.  74,  16  S.  W.  924;  Richmond  d  D. 
R.  Co.  V.  Thomason  (1892)  99  Ala.  471, 

12  So.  273;  Alabama  G.  8.  R.  Co.  v. 
Ritchie  (1895)  111  Ala.  297,  20  So.  49; 
Johnson    v.    Chesapeake    d    0.    R.    Co. 

(1893)  38  W.  Va.  206,  18  S.  E.  573; 
Lockwood  V.   Chicago  d   N.   W.   R.   Co. 

(1882)  55  Wis.  50,  12  N.  W.  401;  Glea- 
son V.  Detroit,  O.  H.  d  M.  R.  Co.  (1896) 
19  0.  C.  A.  636,  43  U.  S.  App.  89,  73 
Fed.  647  (in  this  case  the  act  of  the 
plaintiff  was  especially  culpable,  as  he 
had  had  an  opportunity  of  uncoupling 
the  cars  while  they  were  at  rest )  ;  Louis- 
ville d  N.  R,  Co.  V.  Reagan  (1898)  96 
Tenn.  128,  33  S.  W.  1050;  Grand  v. 
Michigan  C.  R.  Co.  (1890)  83  Mich. 
564,  11  L.  R.  A.  402,  47  N.  W.  837  (re- 
covery denied  although  the  accident  was 
directly  caused  by  the  brakeman's  foot 
catching  in  an  unblocked  switch,  and 
there  was  a  statute  requiring  the  block- 
ing of  switching)  ;  Craig  v.  Lake  Erie 
d  W.  R.  Co.  (1896)  35  Ohio  L.  J.  15, 
Reversed  in  Lake  Erie  d  W.  R.  Co.  v. 
Craig  (1896)  19  C.  C.  A.  631,  37  U.  S. 
App.  654,  73  Fed.  642;  Fluhrer  v.  Lake 
Shore  d'  M.  S.  R.  Co.   (1899)    121  Mich. 
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(4)  Ilules  regulating  the  operation  of  hand  ears.* 

(5)  Eules  regulating  the  setting  of  signal  flags  by  employees  work- 
ing on  railway  tracks." 

212,  80  N.  W.  23;  Sanders  v.  McOJiee  places  himself  in  a,  position  of  danger 
(1897)  114  Ala.  373,  21  So.  1006;  Sedg-  relying  upon  sucli  obedience.  Strong  v. 
wick  V.  Illinois  G.  R.  Go.  (1888)  76  loica  C.  U.  Co.  (1895)  94  Iowa,  380,  62 
Iowa,  340,  41  N.  W.  35;  Ford  v.  Ghi-  N.  W.  799;  Deeds  v.  Chicago,  R.  I.  & 
cago,  R.  I.  &  P.  R.  Go.  (1894)  91  Iowa,  P.  R.  Go.  (1888)  74  Iowa,  154,  37  N.  W. 
179,  24  L.  R.  A.  657,  59  N.  W.  5;  Lake    124. 

Shore  d  M.  8.  R.  Go.  v.  McGormiek  '  Rules  requiring  section  men  to  guard 
(1881)  74  Ind.  440;  Shorter  \.  Southern  their  hand  cars  by  flags  or  other  pre- 
R.  Go.  (1898)  121  Ala.  158,  25  So.  853;  cautions  against  the  approach  of  special 
Chicago  &  A.  R.  Co.  v.  Myers  (1901)  and  wild  trains.  Louisville  &  N.  R.  Co. 
95  111.  App.  578.  V.  Marlee   (1893)    103  Ala.   160,  15  So. 

A  rule  of  a.  railroad  company  prohib-  511;  Kansas  d  A.  Valley  R.  Co.  v.  Dye 
iting  employees  from  "entering  between  (1895)  16  C.  C.  A.  604,  36  U.  S.  App. 
cars  in  motion"  is  not  violated  by  an  23,  70  Fed.  24  (held  to  be  a  clear  ease 
employee's  entering  between  cars  while  of  "special  danger"  requiring  compli- 
at  rest  for  the  purpose  of  uncoupling  ance  with  a  rule  prescribing  the  use  of 
them,  and  remaining  between  them  for  a  flag  where  such  danger  existed,  the 
a  short  aistance  after  they  are  put  in  collision  between  the  hand  car  and  the 
motion.  Galveston,  H.  &  S.  A.  R.  Co.  v.  train  having  occurred  at  a  place  where 
Pitts  (1897;  Tex.  Civ.  App.)  42  S.  W.  there  was  a  sharp  curve  lined  with  tim- 
255.  ber  which  obscured  the  view,  and  on  a 

Rule  forbidding  employees  to  go  be-  heavy  downward  grade,  and  where,  on 
tween  cars  except  when  they  are  moving  account  of  a  strong  wind  whicli  was 
slowly.  Missouri,  K.  &  T.  R.  Co.  v.  blowing  towards  the  train,  the  sound  of 
Wood  (1896;  Tex.  Civ.  App.)  35  S.  W.  an  engine  whistle  could  not  be  heard  at 
879.  any  great  distance)  ;   McOrath  v.   Islew 

Rule  forbidding  employees  to  go  be-  York  d  N.  E.  R.  Co.  (1885)  15  R.  I. 
tween  ears  when  a  locomotive  is  attached  95,  22  Atl.  927.  Failure  of  trackmen 
to  them.  Richmond  d  D.  R.  Go.  v.  Rush  running  a  hand  car  around  a  curve,  to 
(1894)  71  Miss.  987,  15  So.  133;  Rich-  follow  oral  instructions  and  a  general 
mond  d  D.  R.  Go.  v.  Finley  { 1894 )  12  custom  to  flag  all  curves  regardless  of 
C.  C.  A.  595,  25  U.  S.  App.  16,  63  Fed.  the  grade  is  in  law  equivalent  to  a  dis- 
228 ;  Richmond  d  D.  R.  Go.  v.  Pannill  obedience  of  the  rules  of  the  company, 
(1893)   89  Va.  552,  16  S.  E.  748.  although    the    printed    rule    merely    re- 

Rule  forbidding  an  employee  to  go  on    quires  them  to  flag  all  curves  in  "going 
the  track  in  front  of  a  moving  car  for   up  grades."     Southern  P.   Co.  v.    Ryan 
the  purpose  of  coupling  it  to  another.    (1895;  Tex.  Civ.  App.)   29  S.  W.  527. 
Pryor  v.  Louisville  d  N.  R.  Co.   (1889)        Rule  forbidding  anyone  but  employees 
90  Ala.  32,  8  So.  55.  to  ride  on  hand  cars.     Mischke  v.  Chica- 

Rule  requiring  brakemen,  before  enter-  go,  B.  d  Q.  R.  Co.  (1894)  56  111.  App. 
ing  upon  the  track  in  front  of  a  moving  472  (section  foreman  allowed  his  wife  to 
train,  to  look  and  see  that  the  track  is   ride  upon  his  car). 

clear.  Loranger  v.  Lake  Shore  d  M.  S.  °  Rule  requiring  car  repairers  or  car 
R.  Co.  (1896)  104  Mich.  80,  62  N.  W.  inspectors  to  put  out  signal  flags  while 
137  (brakeman,  while  walking  sideways,  at  work.  Alaba/ma  G.  S.  R.  Go.  v.Roach 
and  attempting  to  reverse  a  crooked  (1895)  110  Ala.  266,  20  So.  132;  Gen- 
link,  stumbles  against  a  pile  of  ashes  tral  R.  d  Bkg.  Co.  v.  Kitchens  (1889) 
lately  dumped  on  the  track).  83  Ga.  83,  9  S.  E.  827;  Illinois  C.  R.  Go 

Rule  requiring  employees  coupling  a  v.  Winslow  (1894)  56  111.  App.  462; 
car  with  a  projecting  load  to  stoop  be-  Moellcr  v.  Delaware,  L.  d  W.  R.  Go. 
low  the  body  of  the  car.  'Northern  G.  (1900)  55  App.  Div.  636,  66  N.  Y.  Supp, 
B.  Co.  V.  Hudson  (1882)  101  Pa.  1,  47  882;  Hulien  v.  Chicago  d  N.  W.  R.  Co. 
Am.  Rep.  690.  (1900)   107  Wis.  122,  82  N.  W.  710. 

Rule  requiring  an  employee  when  Rule  requiring  track  repairers  to 
coupling  cars  to  know  that  the  signal  place  a  green  flag  at  a  reasonable  dis- 
which  he  has  given  to  the  engineer  has  tance  from  the  point  where  they  are 
been   understood  and  obeyed  before  he    working.    Bruen  v.  Uhlmann  (1899)  44 
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(6)  Eules  regulating  the  manner  of  getting  onto  or  off  of  railway' 


cars. 


(7)  Rules  prescribing  the  particular  places   in  which  servants 
should  or  should  not  be.'' 


App.  Div.  620,  bO  N.  Y.  Supp.  222,  Deny- 
in^'  Rehearing  of  (1898)  30  App.  Div. 
45.3,  51  N.  Y.  Supp.  958. 

Rule  prescribing  that,  when  two  men 
went  to  repair  a  car  without  a  flag,  and 
hoth  were  required  to  do  the  work,  they 
should  call  for  a  third  man.  Renfro  v. 
Chicago,  R.  I.  &  P.  R.  Go.  (1885)  88  Mo. 
302. 

Rule  requiring  employees  to  display  a 
blue  flag  upon  a  car  before  placing  them- 
selves in  a  position  of  danger  under  it. 
Sheridan  v.  Long  Island  R.  Co.  (1899) 
40  App.  Div.  381,  57  N.  Y.  Supp.  1075. 

°  Rule  prohibiting  employees  from  get- 
ting on  or  ofl"  cars  or  trains  while  in  mo- 
tion. San  Antonio  &  A.  P.  R.  Co.  v. 
Wallace  (1890)  76  Tex.  636,  13  S.  W. 
505;  Gulf,  W.  T.  &  P.  R.  Co.  v.  Ryan 
( 1888 )  69  Tex.  665,  7  S.  W.  83 ;  Francis 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
(1892)  110  Mo.  387,  19  S.  W.  935;  El- 
gin, J.  &  E.  R.  Co.  V.  Docherty  (1895) 
66  111.  App.  17;  Overhy  v.  Chesapeake 
&  0.  R.  Co.  (1893)  37  W.  Va.  524,  16  S. 
E.  813.  And  from  hanging  upon  or  lean- 
ing out  beyond  the  sides  of  moving  cars. 
Mohr  V.  Lehigh  Valley  R.  Co.  ( 1900 )  55 
App.  Div.  176,  66  N.  Y.  Supp.  890. 

Rule  forbidding  employees  to  step  on 
the  front  of  approaching  engines  or  cars. 
aieason  v.  Detroit,  G.  H.  &  M.  R.  Co. 
(1896)  19  C.  C.  A.  636,  43  U.  S.  App. 
89,  73  Fed.  647;  Elgin,  J.  &  E.  R.  Co.  v. 
Doeherty  (1895)   66  111.  App.  17. 

Rule  forbidding  employees  to  jump  on 
or  off  trains  or  engines  while  moving  at 
a  high  speed.  Gleason  v.  Detroit,  G.  H. 
&  M.  R.  Co.  (1896)  19  C.  C.  A.  636,  43 
U.  S.  App.  89,  73  Fed.  647. 

'  Rule  forbidding  trainmen  to  be  on 
the  pilot  of  a  moving  locomotive.  Louis- 
ville &  N.  R.  Co.  v.  Wilson  (1890)  88 
Tenn.  316,  12  S.  W.  720. 

Rule  forbidding  any  employees  except 
those  specified  to  travel  on  the  engine. 
Ahemd  v.  Terre  Haute  &  I.  R.  Co.  (1884) 
111  111.  202,  53  Am.  Rep.  616;  Uurlhut 
V.  Wahash  R.  Co.  (1895)  130  Mo.  657, 
31  S.  W.  1051 ;  O'lieill  v.  Keokuk  <&  D. 
M.  R.  Go.  (1877)  45  Iowa,  546;  Ghat- 
lanooga  Southern  R.  Co.  v.  Myers 
(1900)  112  Ga.  237,  37  S.  E.  439;  Cen- 
tral R.  Go.  V.  Mitchell  (1879)  63  Ga. 
173;  Shenandoah  Valley  R.  Co.  v.  Im- 
cado    (1889)   86  Va.  390,  10  S.  E.  422; 


Martin  v.  Kansas  City,  M.  &  B.  R.  Go. 
(1900)  77  Miss.  720,  27  So.  646. 

There  can  be  no  recovery  for  the  death 
of  an  engine  hostler  who  rides  on  the  en- 
gine while  going  to  a  place  to  which  he 
is  sent  by  the  company,  in  violation  of  a 
rule  of  this  tenor,  and  is  killed  by  a  col- 
lision in  which  none  of  the  cars  of  the 
train  are  overturned  or  thrown  off  the 
track,  although  while  on  the  engine  he 
is  shown  how  the  injector  works,  at  tne 
direction  of  the  engineer.  McGucken  v. 
Western  New  York  &  P.  R.  Go.  (1894) 
77  Hun,  69,  28  N.  Y.  Supp.  298. 

Rule  requiring  brakemen  to  be  at  their 
posts  while  their  train  is  running. 
Sprang  v.  Boston  &  A.  R.  Go.  (1874)  58 
N.  Y.  56,  (1871)   60  Barb.  30. 

Rule  requiring  trainmen  to  be  on  the 
top  of  the  car  while  the  train  is  in  mo- 
tion. Central  Trust  Go.  v.  East  Tonnes- 
see,  V.  &  G.  R.  Co.  (1888)  69  Fed.  353 
(plaintiff  injured  by  striking  against 
coal  chute  while  on  the  side  of  a  car). 

Rule  requiring  a  conductor  to  take  a 
position  on  the  front  of  the  leading  car 
in  a  train  which  is  being  backed.  Mc- 
Greery  v.  Ohio  River  R.  Go.  (1901)  49 
W.  Va.  301,  38  S.  E.  534. 

Evidence  that  it  was  customary  for  a 
conductor,  and  sometimes  his  duty,  to  be 
on  top  of  a  box  car,  will  not  excuse  him 
for  violating  a  rule  which  prohibited 
him  from  taking  such  a  position  on  a 
train  which  was  passing  through  a  truss 
bridge,  where  it  is  also  in  evidence  that 
his  duty  only  required  him  to  be  in  that 
position  when  it  became  necessary  to  as- 
sist in  braking,  coupling,  and  signaling, 
or  in  making  switches  at  stations.  San 
Antonio  &  A.  P.  R.  Co.  v.  Wallace 
(1890)  76  Tex.  636,  13  S.  W.  565. 
Where  the  rules  of  a  railroad  company 
provided  that  brakemen  should  be  under 
the  direction  of  the  conductor  at  all 
times  when  on  duty,  and  should  remain 
at  their  post  of  duty  at  all  times  unless 
excused  by  the  conductor,  and  further 
provided  that  conductors  on  freight 
trains  should  require  their  brakemen  to 
be  on  top  of  the  cars  when  ascending  or 
descending  grades,  it  cannot  be  held,  as 
a  matter  of  law,  that  a  brakeman  vio- 
lated his  duty  by  being  in  the  caboose, 
with  the  knowledge  and  acquiescence  of 
the  conductor,  when  the  train  waa  start- 
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(8)  Kules  requiring  that  appliances  shall  be  inspected  or  tested 
by  employees.®  The  validity  and  effect  of  rules  requiring  a  servant 
to  inspect  appliances  is  discussed  in  §  230  ante,  §  416,  post.) 

(9)  Kules  requiring  employees  to  report  the  existence  of  dangerous 
conditions.® 

(10)  Eules  regulating  the  conduct  of  employees  in  establishments 
where  dangerous  machinery  is  used.^° 

(11)  Eules  regulating  work  in  mines. ^^ 


ing  up  a  grade.  TulUs  v.  Lalce  Erie  & 
yf.  R.  Co.  (1901)  44  C.  C.  A.  597,  105 
Eed.  554. 

Rule  requiring  brakeman  to  be  on  the 
ground  as  a  flagman  while  a  portion  of 
tlie  train  is  backing  to  couple  on  to  a 
detached  portion.  Terre  Saute  &  T.  R. 
Co.  V.  Mansberger  (1895)  12  C.  C.  A. 
574,  24  U.  S.  App.  551,  65  Fed.  19G,  Re- 
hearing Denied  in  (1895)  14  C.  C.  A. 
306,  24  U.  S.  App.  687,  67  Fed.  67. 

Rule  forbidding  employees  to  walk  be- 
tween the  rails.  Chicago,  B.  &  Q.  R. 
Co.  V.  Maney  (1894)  55  111.  App.  588. 

Rule  directing  fireman  not  to  stand 
between  the  apron  of  the  chute  and  the 
cab  while  his  engine  was  taking  coal. 
Illinois  0.  R.  Co.  v.  Zerwick  (1899)  88 
111.  App.  651. 

°  Rule  requiring  brakemen,  before  a 
train  starts,  to  test  the  hand  brakes  and 
see  that  they  are  in  good  condition. 
LaOroy  v.  'Mew  York,  L.  E.  &  W.  R.  Co. 
(1892)  132  N.  Y.  570,  30  N.  E.  391,  Re- 
versing (1890)  57  Hun,  67,  10  N.  Y. 
Supp.  382. 

Rule  requiring  brakemen  to  frequently 
examine  the  brakes  and  coupling  and 
running  gear  of  cars,  and  to  know  that 
they  are  in  good  order.  Louisville,  E. 
&  St.  L.  Consol.  R.  Co.~  v.  Utg  (1892) 
133  Ind.  265,  32  N.  E.  881  (here,  how- 
ever, the  servant's  knowledge  of  the  rule 
was  not  shown). 

Rule  requiring  brakemen  to  inspect 
coupling  apparatus.  Louisville  &  N.  R. 
Co.  V.  Reagan  (1896)  96  Tenn.  128,  33 
S  W.  1050;  Alabama  G.  S.  R.  Go.  v. 
Carroll  (1898)  28  C.  C.  A.  207,  52  U.  S. 
App.  442,  84  Fed.  772. 

Rule  requiring  a  brakeman  to  examine 
the  cars  and'  satisfy  himself  as  far  as  he 
reasonably  can  that  they  are  in  good  or- 
der. Karrer  v.  Detroit,  G.  H.  d  M.  R. 
Co.  (1889)  76  Mich.  400,  43  N.  W.  370 
(case  of  defective  drawhead  which  the 
plaintiff  CQuld  have  at  once  observed  if 


he  had  taken  the  trouble  to  look  at  the 
car  when  it  was  approaching ) . 

Rule  prohibiting  going  between  cars 
to  make  a  coupling  "unless  the  draw- 
head  and  other  coupling  appliances  are 
known  to  be  in  good  order."  St.  Louis, 
I.  U.  &  S.  R.  Co.  V.  Rice  (1888)  51  Ark. 
407,  4  L.  R.  A.  173,  11  S.  W.  699. 

If,  by  the  rules  of  a  railroad  company, 
the  duty  of  inspecting  foreign  cars  is 
thrown  upon  the  conductor,  he  cannot 
recover  for  injuries  caused  by  a  failure 
to  make  such  an  inspection.  Ft.  Wayne, 
C.  &  L.  R.  Co.  V.  G)-uf  (1892)  132  Ind. 
13,  31  N.  E.  460. 

See  also  next  note. 

'  Rule  requiring  brakemen  to  test 
brakes  and  either  report  the  defects 
found  therein  or  themselves  make  the 
proper  repairs.  Beall  v.  Pittsburgh,  C. 
c£-  St.  L.  B.  Go.  (1893)  38  W.  Va.  525, 
18  S.  E.  729. 

Rule  requiring  miners  to  report  dan- 
gerous places  in  tunnels.  Davis  v.  Nut- 
tallsburg  Coal  &  Coke  Go.  (1890)  34  W. 
Va.  500,  12  S.  E.  539. 

"  Rule  forbidding  servants  to  wipe 
machinery  while  it  is  in  motion.  Shan- 
ny  V.  Androscoggin  Mills  (1876)  60  Me. 
429 :  E.  S.  Biggins  Carpet  Co.  v.  O'Keefe 
(1897)  25  C.  C.  A.  220,  51  U.  S.  App. 
74.  79  Fed.  900. 

Rule  requiring  cotton  loom  to  be 
fanned  for  cleansing  purposes  while  it 
is  in  motion.  Gideon  v.  Enoree  Mfg. 
Co.  (1894)  44  S.  C.  442,  22  S.  E.  598. 

Rule  forbidding  employees  working  a 
stamping  press  to  place  their  hands  be- 
tween the  dies.  Cullen  v.  National 
Sheet  Metal  Roofing  Co.  (1889)  114  N. 
Y.  45,  20  N.  E.  831. 

Rule  forbidding  factory  employees  to 
make  their  toilet  before  the  closing  hour, 
or  near  the  machines.  Tooke  v.  Berge- 
ron (1897)  27  Can.  S.  C.  567  (girl's 
hair  caught  in  shafting). 

"  Jlule  forbidding  miners  to  remain  in 
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(12)  Eules  regulating  personal  habits  of  servants.^^ 
366.  Limits  of  the  doctrine  that  a  servant  violating  a  rule  cannot  re- 
cover.—  Tke  fact  that  the  injured  servant,  at  or  before  the  time  ol 
the  accident,  violated  a  rule,  will  not  prevent  recovery,  as  a  matter 
of  law,  unless  all  the  evidential  elements  adverted  to  in  the  statement 
of  the  doctrine  set  forth  at  the  beginaing  of  §  3G2,  supra,  are  estab- 
lished. Tliat  is  to  say,  the  rule,  as  such,  becomes  an  indecisive  factor 
in  the  following  predicaments : 

(1)  Where  the  notiiication  addressed  to  the  servant  was  not,  in 
the  proper  sense  of  the  word,  a  rule.^ 

(2)  Where  there  was  no  actual  violation  of  the  rule.^ 

(3)  Where  the  violation  of  the  rule  was  not  the  efficient  cause  of 
the  injury.^ 

(4)  Where  the  rule  violated  was  unreasonable,  and  therefore  not 
binding  upon  him.* 


their  working  places  when  they  are  un- 
able to  find  a  sufficient  supply  of  timber 
for  props.  Heaney  v.  Glasgow  Iron  & 
Steel  Co.  (1898)  25  Sc.  Sess.  Oass.  4th 
series,  903. 

See  also  note  9,  supra. 

Where  a  special  rule  framed  by  a  mine 
owner  under  the  power  conferred  by  35 
&  36  Vict.  chap.  76,  forbade  persons 
"employed  in  or  about  the  works"  to  go 
up  or  down  the  pit  contrary  to  the  di- 
rection of  the  banksman  or  hooker-on, 
it  was  held  that  the  prohibition  was  ap- 
plicable to  miners  for  a  reasonable  time 
after  they  had  discharged  themselves, 
as  they  had  a  right  to  do  in  the  given 
instance,  at  a,  moment's  notice.  They 
were,  therefore,  declared  to  be  guilty  of 
a  violation  of  the  rule  in  having  quitted 
the  pit  without  permission  an  hour 
after  they  had  determined  their  eon- 
tract,  and  three  hours  before  the  end  of 
the  shift  in  which  they  were  employed. 
Eigham  v.  WHght  (1877)  L.  R.  2  C.  P. 
Div.  397,  46  L.  J.  M.  C.  223,  37  L.  T. 
N.  S.  187,  10  Mining  Rep.  24. 

"  Rules  forbidding  the  use  of  intoxi- 
cating liquors.  Gulf,  W.  T.  &  P.  R.  Go. 
V.  Ryan  (1888)  69  Tex.  665,  7  S.  W. 
83;  Western  &  A.  R.  Go.  v.  Bussey 
(1894)  95  Ga.  584,  23  S.  E.  207. 

See  also  note  10,  supra. 

'  It  was  urged  in  one  case  that  a  rule 
of  a  railroad  company  printed  on  a  time- 
table, warning  employees  against  certain 
risks,  with  a  notice  that  they  will  have 
no  claim  for  injuries  received  in  conse- 
quence of  taking  such  risks,  was  merely 
advising.  But  the  contention  was  re- 
jected,    For4  V.  Chicago,  R,  I.  (£  P.  R. 


Co.  (1894)  91  Iowa,  179,  24  L.  R.  A. 
657,  59  N.  W.  5.  A  direction  was  held 
binding  on  a  servant  who  had  signed  a, 
receipt,  stating  that  he  had  received,  un- 
derstood, and  would  obey,  the  circular 
in  which  such  direction  was  contained. 
Illinois  C.  R.  Co.  v.  Zerwich  (1900)  88 
111.  App.  651. 

'  If  a  servant  does  everything  which 
he  reasonably  can,  under  the  circum- 
stances, in  order  to  carry  out  the  rule, 
he  cannot  be  held  negligent.  The  ac- 
tion, for  example,  is  not  barred  because 
an  engineer  failed  to  have  his  train  un- 
der control  at  a  point  where  it  was  pro- 
vided by  the  rules  of  the  company  he. 
should  have  it  under  control,  if  he  had 
repeatedly  signaled  the  brakemen  to  ap- 
ply the  brakes,  and  they  did  not  re- 
spond. Loidsville  &  N.  R.  Co.  v.  Moth- 
ershed  (1898)  121  Ala.  650,  26  So.  10; 
First  Appeal  (1895)  110  Ala.  143,  20 
So.  67. 

'See  §§  323,  324,  supra. 

'  See  §  228,  ante. 

In  Louisville  <&  N.  R.  Go.  v.  Foley 
(1893)  94  Ky.  220,  21  S.  W.  866,  it  was 
said,  arguendo,  that  a  written  agreement 
by  which  the  plaintiff  stipulated  that  he 
would  observe  a  rule  requiring  him  to 
use  a  coupling  stick  was  not  binding  on 
him,  unless  such  an  implement  was  in 
fact  indispensable,  or  at  least  clearly 
necessary  for  security  of  brakemen 
against  the  danger  incident  to  coupling 
cars,  since  the  defendant  had  otherwise 
no  right  to  require  the  plaintiff  to  use 
the  stick,  or  to  make  habitual  use  of  it 
a  condition  of  his  right  to  maintain  an 
action  for  personal  injury  received  while 
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(5)  Where  the  rule  could  not  have  been  observed  without  violating 
another  rule  or  duty  of  paramount  obligation.' 

(6)  Where  the  rule  violated  was  not  applicable  to  an  employee  of 
the  class  to  which  the  injured  servant  belonged,  or  to  such  circum- 
stances as  those  which  accompanied  the  accident.® 


he  was  engaged  in  coupling  cars.  In 
Horan  v.  Chicago,  St.  P.  M.  &  0.  R.  Go. 
(1893)  89  Iowa,  328,  56  N.  W.  507,  the 
court  expressed  a  doubt  whether,  in  view 
of  the  ordinary  practice  of  coupling  by 
hand,  a  rule  requiring  coupling  sticks  to 
be  used  ought  to  be  held  obligatory. 
°  Whether  the  engineer  of  a  freight 
train  complied  with  a  rule  of  the  com- 
pany requiring  him  to  apply  for  and  to 
get  orders  or  a  clearance  card  before 
leaving  a  particular  station,  where  he 
applied  for  and  received  orders  three 
quarters  of  an  hour  before  leaving  the 
station  and  acted  upon  such  orders  with- 
out making  further  application,  is  a 
question  for  the  jury,  where  he  had 
found  by  calculation,  after  getting  his 
orders  to  pass  a  passenger  train  between 
certain  stations,  that  he  would  not  have 
time  to  reach  the  only  point  at  which  he 
could  pass  the  other  train  and  at  the 
same  time  comply  with  a  standing  rule 
requiring  freight  trains  to  reach  passing 
points  ten  minutes  before  passenger 
trains  were  due.  Baltimore  &  0.  R.  Go. 
V.  Gamp  (1900)  44  C.  C.  A.  451,  105 
Fed.  212. 

Where  a  conductor  was  required  by 
the  rules  to  remain  in  the  middle  of  his 
train,  so  as  to  be  able  to  command  the 
crew  and  regulate  the  speed  on  descend- 
ing grades,  it  was  held  that,  while  rea- 
sonable observance  of  such  a  rule  was 
obligatory,  he  had  a  general  duty  as 
well,  and^a  certain  discretion  to  exercise 
in  an  emergency.  The  court  accordingly 
refused  to  say,  as  a  matter  of  law,  that 
he  was  negligent  in  going  forward  to  the 
engine  cab  to  warn  the  engineer  that 
there  was  a  possibility  of  meeting  at  a 
certain  point  the  engines  of  an  iron  com- 
pany which  were  sometimes  outside 
their  proper  limits.  Somerset  &  C.  R. 
Co.  V.  Galbraith  (1885)  109  Pa.  32,  1 
Atl.  371. 

•  In  an  action  by  a  foreman  in  railroad 
yards  to  recover  for  an  injury  received 
wliile  attempting  to  release  a  set  brake 
on  a  freight  car  being  switched,  by  rea- 
son of  a  defect  in  the  brake,  a  rule  of 
the  company  for  the  government  of 
"freight  brakemen,"  requiring  them  to 
examine  the  brakes  for  themselves  before 
vsing  them,  is  irrelevant,     ]:few  Orleans 


&  N.  E.  R.  Go.  V.  Clements  (1900)  40  C. 
0.  A.  465,  100  Fed.  415.  Where  ». 
freight  train  had  parted,  and  in  backing 
the  engine  to  find  the  lost  cars  a  brake- 
man  riding  on  the  engine  was  injured  in 
a  collision  with  the  cars,  the  fact  that 
no  flagman  was  sent  back  as  required  by 
a  rule  of  the  company  does  not  prevent 
the  brakeman  from  recovering,  as  the 
duty  of  sending  the  flagman  rested  on 
the  engineer,  who  was  then  the  superior 
officer  in  charge  of  the  engine.  South- 
ern R.  Go.  V.  Barr  (1900)  21  Ky.  L. 
Rep.  1615,  55  S.  W.  900. 

A  freight  conductor  stopping  for 
a  few  moments  at  a  watering  sta- 
tion need  not  comply  with  a  rule 
of  the  company  admonishing  such 
conductors  not  to  take  any  chances  in 
supposing  that  nothing  is  following 
them,  where  the  trainmen,  without  ob- 
jection from  the  officers  of  the  company, 
have  construed  such  rule  as  not  applying 
in  such  a  case,  but  only  in  case  of  a 
break-down  or  accident  necessitating 
considerable  delay.  Texas  &  P.  R.  Go. 
V.  Johnsoti  (1896;  Tex.  Civ.  App.)  34  S. 
W.  186,  Rehearing  Denied  in  (1896)  14 
Tex.  Civ.  App.  566,  37  S.  W.  973,  Which 
has  Writ  of  Error  Denied  in  ( 1897 )  90 
Tex.  304,  38  S.  W.  520. 

A  rule  having  reference  to  the  switch- 
ing of  cars  on  grades  is  inadmissible  in 
evidence  where  the  accident  occurred  on 
a  level  track.  Henry  v.  Sioux  City  &  P. 
R.  Go.  (1885)  66  Iowa,  52,  23  N.  W. 
260. 

In  Texas  &  'S .  0.  R.  Co.  v.  Tatmwn 
(1895)  10  Tex.  Civ.  App.  434,  31  S.  W. 
333,  the  admission  of  certain  rules  was 
objected  to  by  appellant  on  the  ground 
that  they  had  no  application  to  such 
work  as  was  being  done  at  the  time  de- 
ceased was  killed.  Most  of  them,  from 
their  o'lvn  terms,  appeared  to  have  no 
such  application;  and  all  of  the  witness- 
es testified  that  none  of  them  had  refer- 
ence to  the  work  in  which  the  injury 
was  received.  Tne  court  said:  "The 
purpose  in  thus  introducing  the  rules 
may  have  been:  First,  to  show  the  ab- 
sence, as  alleged,  of  any  provision  such 
as  ought  to  have  been  made  to  guard 
against  such  casualties  as  that  in  which 
deceased  lost  uis  life ;  or,  second,  to  show 
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(7)  Where  the  servant  was  not  chargeable  with  notice  of  the  con- 
tents of  the  rule.^ 


that  one  or  more  of  the  rules  did  apply, 
and  had  been  violated  by  the  servants  of 
appellant,  and  that  they  were  thus  guil- 
t}'  of  negligence ;  or,  third,  to  develop 
that,  if  none  of  the  rules  applied  spe- 
cifically to  the  situation  existing  when 
Tatman  was  killed,  still  provision  was 
made  for  others,  wherein  the  risk  was 
similar,  which,  by  proper  care  and  fore- 
sight, ought  to  have  been  made  to  apply 
to  such  states  of  fact  as  that  in  ques- 
tion. If  none  of  the  rules  made  such 
provision  against  the  risk  imposed  upon 
Tatman  as  tne  company,  in  the  exercise 
of  ordinary  care,  should  have  made,  the 
omission  could  be  made  to  appear  by 
production  of  the  rules,  though  the  more 
direct  and  simpler  mode  of  showing  the 
absence  of  a  rule  is  usually  found  in  the 
testimony  of  those  acquainted  with  the 
subject.  On  the  other  hand,  if,  when 
the  rules  were  in  evidence,  any  of  them 
appeared  to  relate  to  such  a  situation  as 
that  under  investigation,  it  was  compe- 
tent for  either  party  to  show  that  in  fact 
it  did  not  so  apply,  or  that  it  was  ade- 
quate or  inadequate  for  the  purpose. 
And  if,  by  any  of  the  rules,  safe-guards 
were  provided  against  the  dangers  aris- 
ing from  conditions  similar  to  those  ex- 
isting when  Tatman  was  killed,  which 
could  have  been  extended  so  as  to  apply 
to  the  latter,  this  was  a  fact  for  the 
jury  to  consider  in  determining  what 
could  and  what  should  have  been  done 
by  the  company  to  protect  its  employees, 
when  engaged  as  Tatman  was  when 
killed.  We  think,  therefore,  it  was 
proper  to  inquire  into  all  of  the  rules 
which  bore  upon  the  issues,  as  suggested, 
but  in  the  trial  below  many  of  Ihem 
were  dwelt  upon  which  seem  to  us  to 
throw  no  light  upon  the  questions  under 
investigation." 

'  See  §§  226,  227,  ante;  and  the  follow- 
ing cases:  Louisville,  E.  &  St.  L.  Con- 
sol.  R.  Go.  V.  Vts  (1892)  133  Ind.  2G5, 
32  N.  E.  881;  Memphis  &  G.  R.  Go.  v. 
Graham  (1891)  94  Ala.  545,  10  So.  283; 
Conners  v.  Burlington,  G.  B.  &  N.  B.  Go. 
(1893)  87  Iowa,  147,  53  N.  W.  1092; 
Gulf,  G.  &  8.  F.  B.  Go.  v.  Kisziah  ( 1893 ) 
4  Tex.  Civ.  App.  356,  22  S.  W.  110,  26  S. 
W.  242  (no  attention  had  been  paid  to 
servant's  repeated  requests  for  a  copy  of 
the  rules ) . 

In  New  York  it  has  been  held  that  an 
employee  who  has  expressly  agreed  in  a 
^Vfitteu     application     for     work     to   be 


bound  by  his  master's  rules  cannot  re- 
cover for  an  injury  caused  by  a  violation 
of  one  of  them,  irrespective  of  whether 
he  actually  knew  of  that  rule  or  not. 
Sheridan  v.  Long  Island  B.  Go.  ( 1899 ) 
40  App.  Div.  381,  57  N.  Y.  Supp.  1075, 
citing  a  Massachusetts  case  to  the  elfect 
that  an  employee  in  a  theatrical  com- 
pany, who  signs  a  contract  stipulating 
that  she  will  conform  to  all  the  rules  of 
the  company,  accepts  its  rules  whether 
she  knows  of  them  or  not.  Violeiie  v. 
Bice  (1899)  173  Mass.  82,  53  N.  E.  144 
(action  for  wrongful  discharge). 

On  the  other  hand,  in  Breton  v.  Louis- 
ville &  N.  B.  Go.  (1896)  111  Ala.  275, 
19  So.  1001,  it  was  held  that  a  plea 
charging  contributory  negligence  in  re- 
spect of  the  violation  of  a  rule  is  not 
sufficient  unless  it  avers  that  the  serv- 
ant had  actual  knowledge  of  it.  The 
court  took  the  position  that  his  negli- 
gence in  not  pursuing  an  inquiry  after 
having  notice  of  the  fact  that  rules  had 
been  promulgated  is  merely  a.  remote 
cause  of  any  injury  which  he  may  re- 
ceive by  reason  of  his  violating  one  of 
those  rules  while  its  contents  were  still 
unknown  to  him.  But  this  position  can 
scarcely  be  correct.  It  is  irreconcilable 
with  the  general  principle  which,  for 
juridical  purposes,  assimilates  knowl- 
edge which  has  been  actually  acquired 
and  knowledge  which  ought  to  have  been 
acquired.  So,  it  has  been  laid  down 
that  a  written  contract  by  which  a  serv- 
ant stipulates  to  obey  not  only  the  rules 
of  which  a  copy  is  furnished  him  when 
the  contract  is  signed,  but  also  such  rea- 
sonable regulations  as  the  employer's  su- 
perintendence should  make,  is  not  bind- 
ing as  to  any  new  regulations  unless 
they  are  brought  to  his  notice.  Lehigh 
Valley  B.  Go.  v.  Snyder  (1893)  56  N.  J". 
L.  326,  28  Atl.  376  (action  for  wrong- 
ful discharge ) . 

It  has  been  held  that  a  nonsuit  should 
have  been  granted  where  the  evidence 
was  that  tlie  car  repairer  injured  was  a 
foreigner,  slightly  acquainted  with  the 
English  language;  that  he  had  been  in 
defendant's  service  two  years,  and  was 
informed  of  the  rule  violated;  that  his 
fellow  servant  was  familiar  with  the 
rule;  and  that  the  company  had  printed 
its  rules  on  the  backs  of  its  time-tables, 
which  were  kept  for  distribution,  and 
were  furnished  to  a  large  number  of  its 
employees,     iloeller  v.  Delaware,   L.   (6 
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(8)  Wliere  the  circumstances  were  sucli  as  to  estop  the  employer 
from  asserting  that  the  rule  violated  was  still  in  force, — as,  where 
the  appliances  themselves  were  of  such  a  character  or  in  such  a  con- 
dition that  it  was  impossible  to  do  the  work  properly,  and  at  the  same 
time  comply  with  the  rule;^  or  where  the  rule  had  been  habitually 
disregarded,  and  that  disregard  was  known  to  and  acquiesced  in  by 
him.® 

(9)  Where  the  act  in  question  was  done  in  obedience  to  the  order 

W.  B.  Co.    (1900)   55  App.  Div.  636,  66  267;    Galveston,   H.   &   S.   A.  B.   Co.   v. 

N.  Y.  Siipp.  8S2.  Slhikard   (1897)   17  Tex.  Civ.  App.  585, 

A  rule  requiring,  in  case  of  a  train  44  S.  W.  35;  Chicago  &  A.  R.  Co.  v.  My- 

stopping  between  stations,  that  the  flag-  ers  (1901)  95  111.  App.  578. 

man  go  back  J  mile,  and  that  the  con-  The  mere  fact  that  the  officials  of  a 

ductor  require  this  to  be  done,  will  be  company  knew  that  employees  were  in 

presumed  to  be  known  by  the  conductor,  the  habit  of  violating  a  rule  is  no  e.xcuse 

where  it  has  been  printed  on  the  back  for  its  violation  by  one  of  them.     See 

of   the    time-tables,    and    provision    has  Chattanooijn-  Southern  R.   Co.  v.  Myers 

been  made  for  distributing  time-tables,  (1900)   ll'z  Ga.  237,  37  S.  E.  439,  where 

when  issued,  to  all  conductors,  and  it  is  it  was  held  that  a  railway  servant  who 

impossible  for  them  to  safely  run  trains  rode  on  an  p--;ine  was  exercising  a  mere 

without     them.     Frounfelker    v.     Dela-  permissive   privilege,  which   he   enjoyed 

irare,  L.  &  W.  R.  Co.    (1900)    48  App.  with  all  the  concomitant  perils. 

Div.  206,  62  N.  Y.  Supp.  840.  But  in  Louisville  &  N.  R.  Co.  v.  Foley 

'A  rule  requiring  the  use  of  coupling  (1893)  94  Ky.  220,  21  S.  W.  806,  one  of 
sticks  to  couple  cars  la  no  protection  to  the  circumstances  commented  upon  as 
the  master,  where  the  sticks  furnished  tending  to  negative  contributory  negli- 
are  such  that  a  coupling  could  not  be  gence  was  that,  although  a  coupling 
made  without  going  between  the  cars,  stick  was  delivered  to  the  plaintiff  at 
Memphis  £  C.  R.  Co.  v.  Oraham  (1891)  the  time  be  signed  an  undertaking  to 
94  Ala.  545,  10  So.  283.  There,  how-  use  it,  the  conductor  who  delivered  it 
ever,  the  principle  was  also  affirmed  told  him  that  the  written  undertaking 
that  the  fact  that,  ordinarily,  freight  or  was  required  as  a  mere  form.  It  was 
box  cars  having  no  platform  cannot  be  also  proved  that  the  coupling  stick  had 
uncoupled  without  going  between  them  been  generally  discarded  by  railway  em- 
is  no  defense  to  an  employee  who  failed  ployees,  and  not  used  at  all  by  brake- 
to  use  a  platform.  A  brakeman  is  not  men  on  the  defendant's  trains, 
guilty  of  negligence  in  coupling  cars  Where  there  is  a  conflict  in  the  evi- 
without  using  a  stick,  although  the  rules  dence  as  to  whetner  the  nonobservance 
of  the  railroad  company  require  it,  when  of  the  rule  violated  was  so  general  as  to 
the  cars  and  coupling  are  in  such  a  posi-  raise  the  presumption  that  such  nonob- 
tion  and  condition  that  the  stick  would  servance  was  known  to  the  company,  it 
be  useless.  Berrigan  v.  New  York,  L.  is  error  to  direct  a  verdict  for  the  de- 
E  &  W.  R.  Co.  (1891)  37  N.  Y.  S.  R.  fendant.  Binion  v.  Georgia  Southern  & 
414,  14  N.  Y.  Supp.  26,  Reversed  in  F.  R.  Co.  (1900)  111  Ga.  878,  36  S.  E. 
(1892)  131  N.  Y.  582,  30  N.  B.  57,  but  938. 
not  as  to  this  point.  Where  a  rule  of  a  railroad  company 

In  Holmes  v.  Southern  P.  Go.   (1898)  forbade   employees   jumping   on   or     off 

120  Cal.  357,  52  Pac.  652,  the  court  ap-  moving  trains,  the  fact  that  there  was 

proved  the  refusal  of  an  instruction,  to  evidence,  in  an  action  for  injuries  to  a, 

the  effect  that  the  fact  that  a,  rule  may  brakeman  who  jumped  on  a  car  being 

be  impracticable,  and  not  observed,  does  backed  onto  another  track  and  attached 

not  excuse  an  employee  who  is  injured  to  the  engine,  that  it  was  customary  for 

owing  to  his  not  having  complied  with  brakemen  to  jump  on  detached  cars  in 

it.  transferring  them,  to  protect  them  from 

°  See  §§  232.  233,  ante,  and  the  follow-  collision  with  other  ears,  was  insufficient 

inn-  cases:     Wright  v.   Southern   P.   Co.  to   show  that  the  company  had  waived 

(1896')   14  Utah,  383,  46  Pac.  374;  Neu--  the  rule,  since  such  evidence  did  not  es- 

port  Neios  &  U.  Valley  Co.  v.  Campbell  tablish  a  custom  for  brakemen  to  jump 

(1894)    15  Ky.   L.  Rep.   714,  25   S.   W.  on  cars  attached  to  and  controlled  by  an 
Vol.  I.  M.  &  S.— 61. 
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of  a  superior  employee,  Avhose  authority  in  tlae  premises  was  of  such 
an  extent  that  the  effect  of  the  order  was  to  supersede  the  rule 
ad  hanc  viccm.  Whether  the  order  in  any  particular  instance  was 
an  excuse  for  infringing  the  rule  depends  partly  upon  the  subject- 
matter  of  the  rule  and  partly  upon  the  views  held  by  the  court  with 
regard  to  the  doctrine  of  vice  principalship. 

The  accepted  doctrine  in  the  majority  of  the  American  courts  is 
that  the  mere  possession  of  that  authority  to  manage  a  train,  with 
which  conductors,  and  sometimes  engineers,  are  invested,  does  not 
imply  the  possession  of  authority  to  make  or  unmake  rules  for  the 
control  of  employees.-"'     Sometimes,  however,  a  rule  conferring  a 


engine.  Mohr  v.  Lehigh  Valley  R.  Co. 
(1900)  55App.  Div.  176,  C6  N.  Y.  Supp. 
809. 

An  unqiialified  instruction  that  if 
there  was  a  custom  on  defendant's  road 
to  do  the  work  in  question  as  plaintiff 
did,  and  it  was  in  conflict  with  plain- 
tiff's agreement,  it  was  a  waiver  by  de- 
fendant of  plaintiff's  agreement  not  to 
couple  ears  in  that  manner,  was  errone- 
ous, since  the  custom  was  not  such 
waiver,  unless  it  was  so  universal  and 
notorious  that  the  defendant  must  be 
presumed  to  have  known  and  assented 
thereto.  Nichols  v.  Chicago  d  W.  M. 
R.  Co.  (1900)  125  Mich.  394,  84  N.  W. 
470. 

The  question  as  to  whether  a  rule  oi 
an  employer  respecting  the  conduct  of 
employees  has  been  waived  by  the  mas- 
ter is  primarily  for  the  juiT.  Tullis  v. 
Lake  Erie  &  W.  R.  Co.  (1901)  44  C.  C. 
A.  597,  105  Fed.  554. 

"  Overliy  v.  Chesapealce  £  0.  R.  Co. 
(1893)   37  W.  Va.  524,  16  S.  E.  813. 

In  Russell  v.  Richmond  &  D.  R.  Co. 
(1891)  47  Fed.  204,  the  court  declined 
to  say  that  the  disregard  of  their  duty 
by  conductors  could  render  obsolete  a 
regulation  of  the  company,  or  that  a 
conductor  so  far  represents  the  com- 
pany as  to  be  authorized  to  rescind 
rules  made  by  the  corporation  for  his 
guidance,  and  for  that  of  the  train 
hands.  In  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Beesman  (1894)  23  L.  E,.  A.  768,  9 
C.  C,  A.  20,  19  U.  S.  App.  596,  60 
Fed.  370,  the  court  refused  to  concur 
with  the  doctrine  that,  "if  the  plaintiff 
[a  brakeman]  disobeyed  the  rules  of  the 
companj',  and  such  disobedience  contrib- 
uted directly  to  the  injury,  he  may 
nevertheless  recover,  and  cannot  be  held 
guilty  of  contributory  negligence  provid- 
ing that  such  disobedience  was  with  the 
knowledge  and  consent  of  the  conductor 


of  the  train ;  or,  in  other  words,  that,  if 
the  conductor  failed  to  enforce  the  rules 
of  the  company,  the  employee  may  know- 
ingly disregard  them,  and  yet  in  no 
mariner  be  barred  from  recovering  for 
injuries  which  would  not  have  resulted 
but  for  such  disobedience." 

In  Richmond  &  D.  R.  Co.  v.  Finley 
(1894)  12  C.  C.  A.  595,  25  U.  S.  App. 
10,  63  Fed.  228,  an  instruction  implying 
that  an  engineer  in  temporary  control  of 
a  train,  in  the  absence  of  a  temporary 
conductor,  had  power  to  waive  a  rule 
forbidding  couplings  to  be  made  with- 
out coupling  sticks,  was  held  erroneous, 
the  court  saying:  "There  is  too  great  a 
tendency  to  clothe  subordinate  employees 
with  the  power  and  duty  of  vice  princi- 
pals, and  then  to  conclude  that  they  rep- 
resent the  master  in  every  respect,  and 
as  fully  as  if  he  were  present. 
Be  this  as  it  may,  whatever  may  be  the 
authority  of  a  person,  himself  an  em- 
ployee on  a  train  over  other  coemployees 
on  the  same  train,  he  and  they  are 
bound  to  respect  and  obey  the  general 
rules  and  regulations  of  their  common 
master,  whose  orders  press  equally  upon 
each  of  them,  coming  with  the  highest 
sanction,  and  each  of  them  must  know 
that  the  other  cannot  rescind  them. 
The  learned  judge  has  invested  the  sub- 
stitute of  a  substituted  conductor  with 
all  the  powers  held  by  the  highest  offi- 
cer of  the  railroad  system.  If  this  en- 
gineer, accidentally  and  temporarily  in 
charge  of  a  train,  could  rescind  or  waive 
or  suspend  a  fixed  rule  of  the  company, 
ii  rule  impressed  in  the  most  formal  way 
upon  a  very  large  class  of  employees, — 
the  class  engaged,  or  likely  to  be  called 
upon  to  engage,  in  coupling  cars, — as  a, 
part  of  the  contract  and  a  condition 
precedent  to  their  employment,  he  could 
revoke  all  rules,  and  govern  himself  and 
control  his  train  at  his  own  will,  and  at 
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special  power  upon  a  conductor  may  reasonably  be  construed  as  con- 
ferring by  implication  a  power  to  relax  anotber  rule  dealing  witb  the 
same  subject-matter  as  the  former. ^^ 

That  rules  requiring  trainmen  to  run  trains  in  strict  accordance 
with  schedule  time  may  be  superseded  by  special  orders  from  a  train 
despatcher,  which  change  tlie  times  for  starting  from  the  stations, 
specify  altered  meeting  places,  etc.,  is  a  doctrine  necessarily  implied 
in  all  the  cases  which  treat  train  despatchers  as  vice  principals  in 
regard  to  the  operation  of  trains.     See  chapter  sxxi.^  post}^ 


the  risk  and  responsibility  of  his  em- 
ployer. Granting  that,  within  the  scope 
of  his  agency,  he  represents  his  em- 
ployer, it  can  scarcely  be  supposed  that 
it  is  within  the  scope  of  the  agency  of  an 
engineer,  or  even  of  a  conductor,  to  re- 
scind the  standing  rules  of  the  company, 
or  to  cancel  a  contract  made  by  his  em- 
ployer with  one  of  his  servants  anteced- 
ent to  and  as  a  condition  for  his  em- 
ployment. When  the  plaintiff  in  the  ac- 
tion below  followed  the  suggestion  of 
the  engineer,  he  knew  the  risk  he  was 
taking,  knew  that  he  had  contracted  not 
to  take  it  under  any  circumstances, 
knew  that  the  engineer  could  not  make 
him  take  it,  and  he  assumed  the  risk 
himself.  ...  In  consideration  that 
the  company  would  employ  and  would 
continue  to  employ  him,  he  bound  him- 
self to  obey  this  rule,  and  assumed  all 
results,  not  only  of  disobedience,  but  al- 
so of  the  infraction  of  the  rule.  When, 
therefore,  the  engineer  on  the  engine  at- 
tached to  the  train  suggested  to  him  to 
go  between  the  cars  to  couple,  he  knew 
that  under  no  circumstances, — even  an 
order  from  a  superior, — could  this  be 
done  without  an  assumption  of  risk  by 
himself;  and  ne  knew,  also,  that  he  had 
waived  in  advance  any  liability  of  the 
company  for  this  infraction  of  the  rule. 
He  had  dealt  with  his  master  immediate- 
ly, and  had  from  him  his  instructions  in 
writing.  He  had  no  right  to  permit  the 
suggestion  of  a  subordinate  to  reverse  or 
annul  his  master's  express  direction,  a 
direction  for  the  government  of  his  con- 
duct under  all  circumstances." 

"  Thus,  in  a  case  where  the  defense 
was  that  the  plaintiff  (abrakeman)  had 
violated  a  rule  forbidding  him  to  ride  on 
an  engine,  it  appeared  that  a  rule  in- 
structed conductors  of  freight  trains  to 
"require  all  of  their  brakemen  to  be  on 
top  of  the  train     .  .     while  descend- 

ing or  ascending  grades."  The  evidence 
showed  that  the  night  was  intensely 
cold,  ajad  tended  to  prove  that  the  con- 


ductor had  directed  plaintiff  on  this  oc- 
casion to  ride  in  the  cab  of  the  engine. 
It  was  held  that,  under  the  rule,  the 
conductor  had  authority  to  direct  the 
plaintiff  in  respect  to  his  duties  in  being 
on  top  of  the  train,  and  that  plaintiff 
could  not  be  charged  with  contributory 
negligence  for  riding  in  the  engine  de- 
scending a  grade,  if  he  did  so  in  obedi- 
ence to  directions  of  the  conductor. 
Hurlbnt  v.  Walash  R.  Go.  (1895)  130 
Mo.  657,  31  S.  W.  1051. 

The  fact  that  a  brakeman  in  uncoup- 
ling cars  in  violation  of  a  rule  requiring 
the  use  of  a  coupling  stick  was  acting 
under  the  order  of  the  conductor,  who 
had  "the  right  to  control  or  direct  his 
services,"  within  the  meaning  of  Miss. 
Const.  1890,  §  193,  will  not  enable  him 
to  recover,  since  he  was  under  no  obliga- 
tion to  obey  an  order  to  violate  a.  rule 
binding  on  all  employees,  including  the 
conductor.  Richmond  &  D.  R.  Co.  v. 
i?t(.s7i  (1894)  71  Miss.  987,  15  So.  133. 
The  court  accordingly  held  that  it  was 
error  either  to  instruct  the  jury  that  the 
company  was  liable,  notwithstanding  the 
existence  of  the  rule,  if  the  conductor 
knew  of  and  acquiesced  in  plaintiff's  vio- 
lation thereof  and  occasioned  the  injury 
by  negligently  signaling  the  train  to 
start,  since,  even  if  the  conductor  is  the 
superior  officer  of  the  brakeman,  he 
eould  not  dispense  with  any  gennral 
rule;  or  to  instruct  them  that  the  com- 
pany was  liable  if  the  conductor  ordered 
plaintiff  to  go  between  the  cars  to  un- 
couple, having  first  taken  from  him  his 
coupling  stick,  and,  without  knowing 
that  he  had  come  out,  negligently  sig- 
naled the  engineer  to  move,  thus  caus- 
ing injury. 

"'The  mere  fact  that  a  train  is  a  "wild" 
train  not  running  on  schedule  time  does 
not  justify  an  inference  that  the  con- 
ductor is  relieved  from  the  rules  regulat- 
ing the  running  of  trains,  and  is  under 
the  control  of  some  agent  or  despatcher 
of  the  company.     Northerti  P.  R.  Co.  v. 
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An  unqiialified  direction  issued  by  such  a  functionary  is  binding 
upon  trainmen  whose  conduct  is  regulated  by  a  inile  requiring  tliem  to 
run  in  strict  accordance  with  their  written  instructions,  and  Avill  jus- 
tify running  their  train  as  directed,  notwithstanding  a  verbal  state- 
ment made  by  a  telegraph  operator,  which,  if  true,  indicates  that  a 
compliance  witli  those  instructions  is  not  unlikely  to  lead  to  an  acci- 
dent.^" But  an  order  issued  by  him  does  not  supersede  any  standing 
rules  which  trainmen  can  observe  without  disregarding  his  instruc- 
tions.-'* Nor  can  the  right  to  rely  implicitly  upon  the  propriety  of  a 
special  order  for  a  train  despatcher  be  extended  to  cases  in  wliich  the 
circumstances  are  such  that  a  prudent  man  would  feel  bound  to  seek 
some  further  information  as  to  the  reason  why  the  regular  routine  of 
the  business  has  been  in  this  instance  departed  from.  ^^ 

A  superintendent,  being  of  still  higher  rank  than  a  train- 
despatcher,  necessarily  has  power  to  regulate  the  movements  of  all 
rolling  stock  upon  the  road  under  his  management.-'® 

Poirier   (1897)    167  U.  S.  48,  42  L.  ed.  order  by  a  train  despatcher  to  run  be- 

72,  17  Sup.  Ct.  Eep.  741.  t-ween  t-svo  stations  does  not  relieve  the 

'"  In  a  case  where  an  operator  had  engineer  of  u,  freight  train  from  the 
told  the  engineer  of  an  extra  freight  duty  of  observing,  at  any  intermediate 
train  that  there  -was  a  work  train  on  the  stations  he  may  have  to  pass,  a  general 
track  OAer  which  he  was  about  to  run,  rule  requiring  that  all  such  trains  shall 
as  directed  by  the  despatcher,  it  was  "approach  all  stations  under  full  con- 
held  that  the  engineer  was  not  negligent  trol."  Enright  v.  Toledo,  A.  A.  &  N.  M. 
in  proceeding  on  the  assumption  that  B.  Co.  (1892)  93  Mich.  409,  53  N.  W. 
the  track  was  clear.     It  was  accordingly  536. 

held  that  the  company  could  not  absolve  '■'  In  Westcott  v.  New  York  &  N.  E.  R. 
itself  fiom  the  charge  of  having  failed  Go.  (1891)  153  Mass.  460,  27  N.  E.  10, 
to  notify  the  crew  of  the  freight  train  as  the  conductor  of  a  train  was  held  to  be 
to  the  presence  of  the  work  train  on  the  negligent  in  starting  the  train,  when  he 
track  by  the  plea  that  the  employees  in  knew  that,  under  the  rules,  he  had  no 
control  of  the  latter  train  were  the  par-  right  to  do  so  until  the  arrival  of  a  cer- 
ties  whose  negligence  was  responsible  for  tain  train,  without  inquiring  of  the  de- 
a  subsequent  collision  between  the  two  spateher  on  that  section  of  the  road 
trains, — especially  when  there  was  an-  whether  he  had  received  any  special  in- 
other  rule  of  such  a  tenor  that  those  em-  formation  which  would  make  it  safe  to 
ployees  were  justified  in  supposing  that  leave  the  station.  The  court  said  that, 
an  order  had  previously  been  sent  to  the  even  supposing  that  it  was  ordinarily 
freight  train  to  report  at  some  designat-  his  duty  to  obey  the  orders  of  the  de- 
ed place  for  instructions.  Louisville,  spateher,  even  if  they  were  in  violation 
W.  A.  &  G.  R.  Co.  V.  Heck  (1808)  151  of  the  rules  of  the  road,  this  particular 
Ind.  292,  no  N.  E.  988.  order  was  so  obviously  wrong,  and  was 

"  The  fact  that  an  engineer  is  under  likely  to   involve   sueli   dreadful   conse- 

instructions  to  make  certain  time  does  quences,   that  it  was   manifestly  negli- 

not  relieve  him  from  the  obligation  to  gent  to   act  upon  it  without  inquiring 

obey  a  standing  rule  as  to  the  care  to  be  the  reason  for  it. 

observed  in  approaching  stations,  flli-  "  In  an  action  under  the  Alabama 
nois  C.  R.  Co.  v.  Ncer  (1887)  26  111.  statute  (see  chapter  xxxvii.,  post)  to 
App.  356.  In  a  ease  where  one  train  recover  for  the  death  of  a  section  fore- 
ran against  another  which  was  standing  man  on  a  railroad,  who  was  killed  by  a 
at  a  station,  and  killed  the  conductor  train,  which  struck  and  derailed  the 
of  the  latter  train,  and  the  question  was  hand  car  upon  which  he  was  riding  with 
whether  the  engineer  of  the  former  train  his  men  before  daylight  on  a  dark  and 
was  negligent,  it  was  held  that  a  special  rainy  morning,  it  was  shown  that  a  rule 
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In  Illinois  the  position  Avas  recently  taken  that  the  order  o£  a  yard 
naaster  siiperseded  a  rule  which  declared  that  inferior  class  trains 
must  run  carefully  through  a  certain  yard,  expecting  to  find  the  main 
track  occupied.^'^  It  seems  safe  to  say  tliat  this  ruling  would  not  be 
treated  as  good  law  in  any  states  except  those  which,  like  Illinois 
itself,  have  adopted  the  doctrine  that  all  superior  servants  are  vice 
principals  in  regard  to  the  exercise  of  their  functions  of  control.  See 
chapter  xxviii.j  post. 

The  question  whether  a  servant's  violation  of  a  rule  is  or  is  not 
contributory  negligence,  as  a  matter  of  law,  where  he  relied  upon  a 
coemployee  to  protect  him  against  that  particular  peril  which  the 
rule  violated  was  intended  to  avert  has  evoked  a  conflict  of  opinion.-'* 

of  the  company  prohibited  the  running  promised  that  no  car  will  be  sent  hack 
of  a  hand  car  after  dark  without  special  on  the  track  on  which  stands  the  train 
permission.  But  the  evidence  left  it  in  which  he  is  inspecting.  Canon  v.  Ghi- 
doubt  whether  the  deceased  had  knowl-  cago,  M.  &  St.  P.  R.  Go.  (1897)  101 
edge  of  such  rule.  It  was  also  shown  Iowa,  613,  70  N.  W.  755. 
that  deceased  usually  went  to  work  In  another,  it  was  held  that  the  prom- 
with  his  men  about  daylight,  and  that  ise  of  a  foreman  of  car  repairers  to  pro- 
the  evening  before  he  received  a  tele-  tect  a  car  repairer  binds  the  company, 
gram  from  the  track  superintendent,  di-  and  precludes  it  from  taking  advantage 
recting  him  to  take  his  men  in  the  morn-  of  the  latter's  failure  to  set  out  a  ilag 
ing  to  work  at  a  particular  place,  to  as  a  rule  required.  Moore  v.  }Vahash, 
reach  which  with  the  hand  car  required  St.  L.  &  P.  R.  Co.  { 1885 )  85  Mo.  588, 
about  1  hour  and  20  minutes.  Under  where  the  court  said:  "It  being  con- 
these  circumstances  it  was  held  that  the  ceded,  as  it  must  be,  that  the  company 
question  whether  the  message  required  owed  a  duty  to  the  men  under  the  car 
the  deceased  to  go  upon  the  track  with  to  provide  for  their  safety,  can  it  be  that 
his  hand  car  at  such  an  early  hour  as  the  foreman  had  no  authority  in  an 
he  did  should  have  been  submitted  to  the  emergency  to  use  any  other  means  than 
jury,  as  having  a  material  bearing  upon  those  adopted  by  the  company?  That 
the  question  whether  he  was  negligent,  the  red  flags,  and  nothing  but  the  red 
MoGhee  v.  Campbell  (1900)  42  C.  G.  A.  flags,  was  the  means  he  was  to  employ? 
94,  101  Eed.  936.  Doubtless  the  same  If  for  any  reason  that  would  clearly,  in 
conclusion  would  have  been  arrived  at  a  given  case,  have  be-en  insufficient  as  a 
under  the  doctrines  of  the  common  law.   warning,  can  it  be  possible  that  the  fore- 

"  Plaintiff,  an  engineer  of  such  train,  man  would  be  restricted  to  the  use  of 
was  told  by  the  yard  master,  who  had  the  red  flags?  Or  if,  in  such  case,  he 
authority  to  discharge  him,  and  whom  had  had  the  red  flag  set  up,  and  one  of 
he  was  bound  to  obey,  to  "hurry  up"  the  men  was  injured,  in  consequence  of 
through  the  yard,  and  in  obeying  this  its  insufficiency  to  give  the  warning, 
order  he  was  injured  by  a  collision.  It  that  the  company  would  not  be  liable  to 
was  held  that  it  could  not  be  said,  as  a  the  injured  party?  Has  it  discharged 
matter  of  law,  that  plaintiff'  contributed  its  duty  by  simply  adopting  a  means  of 
to  his  injury  by  disobeying  the  rule,  protection  ordinarily  sufficient,  when  the 
since  the  fact  that  he  had  disobeyed  it  person  in  charge  of  the  work  knows  that, 
might  be  accounted  for  by  the  fact  that  in  the  particular  case,  it  is  not  a  suffi- 
the  master  gave  other  and  different  cient  warning?  If  the  foreman  has  au- 
commands.  Norris  v.  Illinois  C.  R.  Co.  thority  in  such  an  emergency,  that  au- 
(1900)   88  111.  App.  614.  thority  results  from  his  general  author- 

"  In  one  case  it  has  been  laid  down  ity  to  perform  the  duty  of  the  company 
that  a  car  inspector  is  not,  as  matter  in  protecting  the  employees  under  his 
of  law,  guilty  of  contributory  negligence  control  in  the  performance  of  a  danger- 
in  n-oin"  under  a  car  without  putting  up  ous  work  for  the  company,  and  he  was 
a  signal  required  by  a  rule  of  the  com-  authorized  to  make  the  promise  to  the 
pany,  where  the  yard  foreman,  who  has  plaintiff'  for  the  company,  and  undertook 
control   of   the  movement   of  cars,   has   to  set  out  the  red  flags  in  his  possession, 
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But  in  view  of  tlie  fact  that  the  duty  of  a  servant  to  obey  a  rule  may 
always  be  referred  either  to  an  express  or  an  implied  contract  (see 
§  362,  supra),  it  is  difficult  to  see  on  what  ground  the  servant  can 
ever  be  exculpated  under  such  circumstances,  except  in  those  cases 
where  the  coemployec  was  in^-ested  with  authority  to  suspend  the 
obligation  of  the  rule.     See  preceding  paragraph. 

Considered  as  a  statement  of  an  absolute  duty,  a  rule  is  binding 
only  as  between  the  master  and  the  servant  themselves.  Hence,  the 
failure  of  a  servant  to  observe  a  rule  of  his  master  is  not  necessarily 
contributory  negligence,  as  a  matter  of  law,  where  the  servant  is  in- 
jured by  the  act  of  a  stranger.-'^ 

367.  Doctrine  that  violation  of  a  rule  does  not  imply  negligence,  as 
matter  of  law. —  In  Sew  York  and  Texas,  views  have  been  expressed 
which  are  more  or  less  at  variance  with  the  doctrine  that  culpability 
is  a  legal  inference  when  the  servant's  act  is  once  proved  to  have 
constituted  an  infraction  of  a  valid  rule  of  which  he  had  notice.^ 

or  to  adopt  any  other  means  necessary  to  by  him  for  injuries  from  the  presence  of 

secure  tlie  safety  of  the  men,  thereby  ab-  another   locomotive   on   the   track   at   a 

solving  them  from  the  duty  of  setting  point  where  he  had  a  right,  under  the 

out  the  flag,  or  setting  the  watch."  rules    of   the   company,    to    assume   the 

On  the  other  hand  the  view  has  been  track  would  be  clear.  Gross  v.  Penn- 
taken  that  a  ear  repairer  who  goes  un-  sylvania,  P.  &  B.  R.  Go.  (1891)  42  N. 
der  a  car  standing  upon  the  track  to  re-  Y.  S.  R.  808,  16  N.  Y.  Supp.  616. 
pair  it,  without  displaying  signals  re-  The  authority  cited  was  Knupfle  v. 
quired  by  the  rules  of  the  company,  and  Knickerbocker  Ice  Co.  (1881)  84  N.  Y. 
relying  upon  another  employee  to  pro-  488,  where  a  municipal  ordinance  was 
tect  him  from  moving  engines,  is  guilty  infringed, — a  case  which  has  frequently 
of  negligence  which  will  defeat  recovery  been  followed  in  later  decisions.  See, 
for  injuries  sustained.  Illinois  C.  It.  generally,  Shearm.  &  Redf.  Neg.  §  13. 
Co.  V.  Winslow  (1894)  56  111.  App.  462.  In  Texas  the  position  has  been  taken 
And  that  the  violation  of  such  a  rule  is  that,  in  the  absence  of  a  statutory  dec- 
not  excused  by  the  fact  that  the  ear  re-  laration,  a  trial  court  is  forbidden  to 
pairer  agreed  with  a  conductor  that  the  charge  the  jury  that  any  particular  act 
latter  should  not  permit  any  of  the  cars  or  omission  constitutes  negligence;  and 
in  the  train  to  come  upon  the  repair  this  principle  has  been  declared  to  jus- 
track.  Johnson  v.  Cleveland,  L.  &  W.  tify  a  refusal  to  give  an  instruction 
R.  Co.  (1896)   11  Ohio  C.  C.  553.  which,  in  effect,  included  the  proposition 

'"  San  Antonio  &  A.  P.  R.  Go.  v.  Way  that  it  was  negligence  per  se  to  run  a 

(1894)   9  Tex.  Civ.  App.  214,  29  S.  W.  train  at  a  greater  speed  than  that  per- 

205   (action  by  riotorman  of  street  rail-  mitted  by  the  rules  of  the  company.     Ft. 

way    against    a    railway    company     by  Worth    d    D.    C.    R.    Go.    v.    Thompson 

whose  train  his  car  was  struck).  (1893)   2  Tex.  Civ.  App.  170,  21  S.  W. 

^  In  a  recent  New  York  case  the  su-  137,   Citing  Missouri  P.  R.   Co.  v.  Lee 

preme  court  laid  it  down  that  the  doc-  ( 1888 )   70  Tex.  496,  7  S.  W.  857. 

trine  finally  settled  in  that  state  is  that  In  Hopan  v.  Missouri,  K.  &  T.  R.  Co. 

the  failure  to  perform  a  duty  imposed  (1895)   88  Tex.  679,  32  S.  W.  1035,  the 

by  statute  or  by  rule  may  be  shown,  but  contributory   negligence   of   the   servant 

that  such  failure  is  not  conclusive  evi-  in   obeying  an   order  to  meet   a   train 

dence   of   negligence.     It   was   therefore  which  order  is  alleged  to  have  been  im- 

held  that  the  nonobservance  by  an  en-  perfect  and  in  violation  of  the  rule  and 

giiieer  of  a  rule  of  the  railroad  company  custom  of  the  defendant  company,  was 

lequiring  a   headlight  upon  the  tender  held  to  have  been  properly  submitted  to 

when  running  backwards  was  not  con-  the  jury. 

elusive  evidence  of  his  contributory  neg-  In  Galveston,  H.  &  8.  A.  R.  Go.  v.  Ad- 

liofn^  ■,  requiring  a  nonsuit  in  an  action  ams  (1900)  94  Tex.   100,  58  S.  W.  831 
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It  can  scarcely  be  doubted,  however,  that,  even  if  the  mimerons  au- 
thorities on  the  other  side  are  left  out  of  account,  these  views  are 
erroneous.  The  decisive  consideration  which  is  altogether  ignored 
in  the  decisions  cited  is  that  every  breach  of  a  rule  represents  a  breach 
of  a  contractual  obligation  which  has  either  been  expressly  assumed 
by  the  servant,  or  is  implied  from  the  fact  of  his  having  accepted  or 
continued  in  the  given  employment  with  notice  of  the  existence  of  the 
rule  90  violated.  Whether  the  infraction  of  a  statutory  duty  is  or 
is  not  negligence  per  se  is  a  question  which  this  consideration  renders 
"wholly  immaterial.^  The  servant's  agreement  is  that,  whatever  may 
have  been,  apart  from  the  rule,  the  standard  of  proper  care  under  the 
circumstances,  the  rule  itself  is  to  define  that  standard,  as  between 
the  servant  and  his  master,  as  long  as  the  former  remains  at  work. 
That  this  is  really  the  prevailing  view  even  in  the  two  states  above 
mentioned  is  abundantly  evident  from  numerous  decisions  in  which 
recovery  has  been  denied,  as  a  matter  of  law,  for  the  reason  that  the 
injury  was  caused  by  the  violation  of  a  rule.® 

it  was  held  to  be  for  the  jury  to  say  the  opinion  of  a  jury  as  to  the  proper 
whether  negligence  was  predicable  of  the  inference  to  be  drawn  from  a  breach  of 
action  of  a  conductor  who,  at  a  point  on  the  latter  kind  of  obligation  is,  to  say 
the  line  where,  under  the  company's  the  least,  rather  an  extraordinary  one. 
rules,  a  yard  master  had  control  of  the  ^  LaCroy  v.  New  York,  L.  E.  <&  W.  B. 
train,  took  upon  himself  to  ask  an  en-  Co.  (1892)  132  N.  Y.  570,  30  N.  E.  391; 
gineer  employed  by  another  company  to  Siiiherland  v.  Troy  &  B.  R.  Co.  (1891) 
assist  him  to  getting  the  train  up  a  125  N.  Y.  737,  26  N.  E.  609;  McGucIcen 
grade  on  which  it  was  stalled.  In  the  v.  Western  Tfew  York  d  P.  B.  Co. 
court  of  appeals  (1900)  55  S.  W.  803,  (1894)  77  Hun,  69,  28  N.  Y.  Supp.  298; 
the  case  was  said  to  be  for  the  jury  be-  Hmith  v.  'New  York  C.  &  H.  R.  R.  Go. 
cause  it  was  an  open  question  whether  (1895)  88  Hun,  468,  34  N.  Y.  Supp. 
the  yard  master  had  really  assumed  con-  881;  Frounfclker  v.  Delaware,  L.  d  W. 
trol  of  the  train.  R.  Co.    (1900)   48  App.  Div.  206,  62  N. 

That  the  violation  of  a  rule  by  an  era-  Y.  Supp.  840 ;  Mohr  v.  Lehigh  Valley  R. 
ployee  is  not  negligence  per  se  has  also  Co.  (1900)  55  App.  Div.  176,  66  N.  Y. 
been  laid  down  in  Galveston,  H.  &  8.  A.  Supp.  899 ;  Gulf,  W.  T.  &  P.  R.  Co.  v. 
R  Co.  V.  Sweeney  (1896)  14  Tex.  Civ.  Ryan  (1888)  69  Tex.  665,  7  S.  W.  83; 
App.  216,  36  S.  W.  800.  Texas  d  P.  R.  Co.  v.  Leighty  (1895)   88 

=  In  this  connection  a  fact  should  be  Tex.  604,  32  S.  W.  515;  Culpepper  v. 
noted,  which,  singularly  enough,  seems  International  &  G.  N.  R.  Co.  (1897)  90 
to  have  escaped  the  supreme  court  of  Tex.  627,  40  S.  W.  386;  Pilkinton  v. 
New  York  in  the  decision  cited  in  note    Gulf,  C.  £  8.  F.  R.  Co.   (1888)   70  Tex. 

1^ i^iz.,  that  the  principle  relied  upon   226,  7  S.  W.  805;  8an  Antonio  &  A.  P. 

was  enunciated  with  regard  to  the  right  R.  Co.  v.  Wallace  (1890)  76  Tex.  639, 
of  action  under  statutes  and  ordinances  13  S.  W.  565;  International  &  G.  N.  R. 
creatino-  duties  in  general  terms,  and  Co.  v.  Moore  (1893)  3  Tex.  Civ.  App. 
had  no"  reference  to  cases  in  which  an  416,  22  S.  W.  272;  Southern  P.  Co.  v. 
oblio-ation  was  expressly  imposed  upon  Ryan  (1895;  Tex.  Civ.  App.)  29  S.  W. 
one  "person  for  the  benefit  of  a.iother.  527:  Fritz  v.  Missouri,  K.  &  T.  R.  Co. 
The  position  that  it  is  necessary  to  take    (1895;  Tex.  Civ.  App.)  30  S.  W.  85. 
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As  to  the  availability  of  the  maxim  as  a  defense  to  an  action  for 
breach  of  a  statutory  duty,  see  chapter  xxxv.,  post. 

368.  Introductory.—  It  is  well  settled  that,  independently  of  the  re- 
lation of  master  and  servant,  there  may  be  a  voluntary  assumption 
of  the  risk  of  a  known  danger,  which  will  debar  one  from  recovering 
compensation  in  case  of  injury  to  person  and  property  therefrom, 
even  though  he  was  in  the  exercise  of  due  care.-'  Wherever  there  is 
no  contractual  relation  between  the  plaintiff  and  defendant,  it  is  evi- 
dent that  this  defense  must  rest  upon  the  general  principle  expressed 
in  the  maxim,  Volenti  non  jit  injuria,  and  cannot  be  founded  upon 
the  theory  of  an  implied  agreement,  to  which  it  has  been  usually 
referred  in  suits  by  a  servant  against  his  own  employer.  The  absence 
of  privity  of  contract  necessarily  entails  the  consequence  that,  as  has 
been  held  in  one  case,  there  is  no  presumption  that  the  servant  of  one 
person  accepts,  as  an  implied  term  of  his  contract,  the  hazards  arising 
from  the  negligence  of  a  stranger.^ 

Most  of  the  cases  in  which  the  maxim  has  been  discussed  in  connec- 
tion with  the  kind  of  accidents  to  which  workmen  are  liable  have  been 
actions  in  which  the  defendant  was  the  plaintiff's  master.  But  a 
more  adequate  conception  of  its  meaning  will  be  obtained  by  also 
utilizing  the  discussions  in  those  cases  where  the  person  sued  was  a 
stranger.  The  citation  of  both  lines  of  authorities  indifferently  is 
amply  justified  by  the  fact  that,  as  the  maxim  is  of  universal  applica- 
tion, the  determination  of  the  question  whether  it  is  or  is  not  available 
cannot  be  affected  by  the  mere  fact  that  the  relations  of  the  parties  to 
the  action  were  for  some  purposes  defined  by  a  contract.^ 

A.  Meaning  and  effect  of  the  maxim. 

369.  Generally. —  In  the  course  of  the  judgment  delivered  by  him 
in  a  leading  English  case,  Lord  Watson  remarked:  "The  maxim, 
Volenti  non  fit  injuria,  originally  borrowed  from  the  civil  law,  has 
lost  much  of  its  literal  significance.  A  free  citizen  of  Home  who,  in 
concert  with  another,  permitted  himself  to  be  sold  as  a  slave  in  order 
that  he  might  share  in  the  price,  suffered  a  serious  injury,  but  he  was, 
in  the  strictest  sense  of  the  term,  volens.     The  same  can  hardly  be 

'  Miner  v.   Connecticut  River  R.   Co.       ^  See  the  opinion  of  Bowen,  L.  J.,  in 

(1891)  153  Mass.  398,  26  N.  E.  994.  Thomas  v.   Quartermaine    (1887)    L.  R. 

^Brewer  v.  New  York,  L.  E.  &  W.  /?.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S. 

Co.   (1891)    124  N.  Y.    59,  11  L.  R.  A.  340,  57  L.  T.  N.  S.  537,  35  Week.  Rep. 

483,  26  N.  E.  324    (said  of  an  express  555,  51  J.  P.  516. 
messenger  who  had  brought  suit  against 
a  railway  company). 
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said  of  a  slater  who  is  injured  by  a  fall  from  the  roof  of  a  house; 
although  he,  too,  may  be  volcns  in  the  sense  of  English  law."^ 

The  modification  of  meaning  thus  adverted  to  by  this  distinguished 
jurist  is  not  the  result  of  any  change  of  opinion  as  to  the  true  import 
of  the  Latin  words.  These  must  always  have  borne  virtually  the 
same  significance  as  that  indicated  by  the  various  translations  and 
paraphrases  collected  in  the  note  below.^  The  nature  and  extent  of 
the  alteration  which  the  scope  of  the  maxim  has  undergone  in  modern 
times  seems  rather  to  consist  essentially  in  this, — that,  whereas  it  was 
originally  applied  in  cases  where  the  person  against  whom  it  was 
invoked  had  deliberately  become  a  consenting  party  to  some  trans- 
action which  restricted  or  took  away  substantive  or  remedial  rights 
already  existing  or  accrued,  and  had  either  actually  expressed  his 
intention  to  accept  the  consequences  of  that  transaction,  or  had  joined 
in  some  formal  proceeding  which  created  an  equally  binding  obliga- 
tion, it  is  now  construed  in  such  a  sense  that  it  may  operate  as  a  bar 
to  an  action  in  many  instances  in  which  the  consent  and  the  intention 
of  the  person  concerned  are  alike  a  mere  matter  of  implication,  more 
or  less  forced,  from  a  certain  course  of  conduct,  and  in  which  the 
rights  affected  are  inchoate  and  dependent  for  their  genesis  upon 
future  events  of  an  essentially  contingent  description.*     The  doctrine 

^  Smith  V.   Baker    (1891)    A.   C.    325,  gerald  v.   Connecticut  River  Paper  Co. 

355,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  (1891)   155  Mass.  155,  29  N.  E.  464. 

S.  467,  55  J.  P.  660,  40  Week.  Rep.  392.  "No  one  can  maintain  an  action  for  a 

The  maxim  is  available  as  a  defense  wrong,  where  he  has  consented  or  con- 
under  the  French  law  as  administered  in  tributed  to  the  act  of  which  he  com- 
the  Province  of  Quebec.  Richelieu  d  0.  plains."  Curtis,  J.,  in  Byam  v.  Bullard 
Nav.  Co.  V.  St.  Jean  (1883)  28  L.  C.  J.  (1852)  1  Curt.  C.  C.  100,  Fed.  Cas.  No. 
(Q.  B.)  91,  citing  Larorabiere  on  Obli-  2,262. 
gations.  No  one  can  maintain  an  action  for  a 

-  "One  who  has  invited  or  assented  to  wrong,  where  he  has  consented  or  con- 

an  act  being  done  towards  him  cannot,  tributed  to  the  act  which  occasioned  it. 

when  he  suffers  from  it,  complain  of  it  Mad   River   d  L.   E.   R.    Co.   v.    Barher 

as  a  wrong."     Lord  Herschell  in  Smith  (1856)  5  Ohio  St.  541,  67  Am.  Dec.  312. 

V.  Baker  ( 1891 )  A.  C.  325.  360,  60  L.  J.  No  one  can  maintain  an  action  for  a 

Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  55  wrong  where  he  has  consented  to  the  act 

J.  P.  660,  40  Week.  Rep.  392.  which  occasions  his  loss.     Broom,  Legal 

"One  man  cannot  sue  another  in  re-  Maxims,  p.  265. 

spect  of  a  danger  or  risk,  not  unlawful  "ITiat  to  which  a  person  assents  is  not 

in  itself,  that  was  visible,  apparent,  and  esteemed    in    law    an    injury."     Broom, 

voluntarily  encountered  by  the  injured  Legal  Maxims,  268. 

person."     Bowen,  L.   J.,  in   Thomas    v.  "He  who   consents   to  an   act   is   not 

Quartermaine    (1887)    L.   R.    18    Q.    B.  wronged    by    it."     Cal.    Civil    Code     § 

Div.  685,  699,  56  L.  J.  Q.  B.  N.  S.  340,  3515. 

57  L.  T.  N.  S.  537,  35  Week.  Rep.  555,  "Consent  is  generally  a  full  and  per- 

51  J.  P.  516.  feet  shield  when  that  is  complained  of  as 

"One  who  knows  of  a  danger  from  the  a  civil  injury  which  was  consented  to. 

negligence  of  another,  and  understands  .     .     [A  man]    is   not   injured   by   a 

and  appreciates  the  risk  therefrom,  and  negligence  which  is  partly  chargeable  to 

voluntarily  exposes  himself  to  it,  is  pre-  his  own   fault."     Cooley,   Torts,   2d   ed. 

eluded'   from    recovering   for    an     injury  *  163,  p.  187. 

which  results  from  the  exposure.''     Pita-  ^  It  is  noticeable  that,  leaving  out  of 
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that  tlie  maxim  is  admissible  as  a  defense  in  cases  of  the  latter  descrip- 
tion seems  to  be  of  comparatively  recent  growth,  even  in  common-law 
jurisdictions.* 

Not  the  least  important  result  of  this  extension  of  the  domain  in 
which  the  maxim  may  become  a  controlling  factor  is  that  it  is  now 
frequently  necessary  to  determine  the  applicability  of  the  maxim  with 
reference  to  a  question  of  fact,  the  solution  of  which  is  usually  beset 
with  embarrassing  difficulties.  That  question  the  earlier  decisions, 
as  will  be  seen  in  the  course  of  this  chapter,  evaded  in  a  large  measure 
by  the  simple  expedient  of  entertaining  the  rigid  presumption  that 
consent  should  be  always  implied  under  certain  circumstances.  But 
there  has  recently  been  a  revolt,  in  England  more  especially   (see 

account  the  cases  relating  to  actions  for  liability  cases:  "It  is  sufficient  for  a 
personal  injuries,  all  the  decisions  cited  party  generally  to  say,  'There  are  spring 
by  Mr.  Broom  to  illustrate  the  maxim  guns  in  this  wood,'  and  if  another  then 
deal  with  conditions  of  the  kind  to  takes  upon  himself  to  go  into  the  wood, 
which  alone  it  seems  to  have  been  ovig-  knowing  that  he  is  in  the  hazard  of 
inally  applicable.  It  is  stated  to  be  a  meeting  with  the  injury  which  the  guns 
bar  to  actions  in  the  following  prediea-  are  calculated  to  produce,  it  seems  to 
ments:  me  that  he  does  it  at  his  own  peril,  and 

( 1 )  Where  it  was  proved  in  an  action  must  take  the  consequences  of  his  own 
for  criminal  conversation  that  the  hus-  act.  The  maxim  of  law,  Volenti  non  fit 
band  had  consented  to  his  wife's  adul-  inpiria,  applies,  for  he  voluntarily  ex- 
tery.  poses  himself  to  the  mischief  which  has 

(2)  Where  the  plaintiff  had  express-  happened.  He  is  told  that  if  he  goes  in- 
ly agreed  to  give  up  rights  which  might  to  the  wood  he  will  run  a  particular 
otherwise  have  been  asserted.  risk,  for  that  in  those  grounds  there  are 

(3)  Where  the  party  aggrieved  by  the  spring  guns.  Notwithstanding  that 
resolution  of  a  hoard  of  local  commis-  caution  he  says,  'I  will  go  into  the  wood, 
sioners  had  concurred  in  that  resolution,    and  I  will  run  the  risk  of  all  consequen- 

(4)  Where  a  person  with  full  knowl-  ces.'  Has  he,  then,  any  right,  after  he 
edge  of  the  facts  had  voluntarily  paid  has  been  distinctly  apprised  of  his  dan- 
money  which  was  not  legally  due.  ger,  to  bring  an  action  against  the  owner 

(5)  Where  money  had  been  paid  un-  of  tlie  soil  for  the  consequences  of  his 
der  illegal  compulsion.  own    imprudent    and    unlawful    act?     I 

(6)  Where  money  had  been  paid  un-  think  not,  for  he  had  no  right  to  enter 
der  pressure  of  legal  process.  the  wood,  and  in  so  doing,  he  became  a, 

*  The     earliest    reported    decision    in   trespasser  and  a  wrongdoer." 
which  the  conception  of  an  implied  in-        Headers  of  Sidney  Smith's  Essays  will 
t^ntion  to  accept  the  contingent  risk  of   recollect  his  amusing  criticism  upon  the 
injury  from  the  existence  of  certain  eon-   doctrines  propounded  by  the  judges  in 
ditions  was  distinctly  relied  upon  seems  this  case. 

to  be  the  so-called  'Spring -Gun  Case;'  A  recent  American  decision  which  is 
Ilott  V.  Wilkes  (1820)  3  Barn.  &  Aid.  scarcely  less  interesting  and  which  in- 
304.  The  language  of  the  opinions  is  volves  an  almost  equally  preposterous, 
decidedly  interesting  in  the  present  con-  if  strictly  logical,  conclusion,  is  Scanlon 
necti®n,  as  it  indicates  the  views  held  by  v.  Wedper  (1892)  l.'je  Mass.  462,  465,  16 
English  judges  not  long  before  the  doc-  L.  R.  A.  395,  31  N.  E.  642,  where  a,  vol- 
trine  of  assumption  of  risks  was  intro-  untary  spectator,  present  for  the  pur- 
duced  in  the  law  of  master  and  servant  pose  of  witnessing  a  display  of  fireworks 
by  Priestley  v.  Fowler  (1837)  3  Mees.  &  in  a  public  highway,  was  held  to  have 
W.  1,  Murph.  &  H.  305,  1  Jur.  987.  The  consented  to  take  the  risk  of  injury  from 
phraseology  of  such  a  passage  as  this  an  explosion.  Morton  and  Knowlton, 
( from  the  opinion  of  Bayley,  J. )  bears  a  J.T.,  dissented  on  the  ground  that  the 
close  resemblance  to  that  which  has  evidence  did  not  show  that  the  risk  was 
since  become  so  familiar  in  employers'   appreciated. 
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§  2Y7,  ante),  against  this  arbitrary  method  of  determining  a  plain- 
tiff's rights,  and  at  the  present  time  tlie  law  of  the  subject  is  in  a 
transitional  stage  of  its  development.  In  some  jurisdictions  the  posi- 
tion of  the  courts  has,  by  dint  of  repeated  adjudications,  been  defined 
with  tolerable  clearness.  But  in  those  in  which  the  effect  of  the 
maxim  has  not  been  discussed  at  all,  or  has  only  been  discussed  in  a 
cursory  manner,  it  is  at  best  a  matter  of  mere  conjecture  M'hieh  of  the 
main  opposing  theories  on  the  subject  will  be  adopted  when  a  categori- 
cal decision  is  called  for.  Such  being  the  situation,  it  would  be  a 
futile  and  hopeless  task  to  attempt  to  construct  a  consistent  and 
symmetrical  body  of  principles  from  the  materials  furnished  by  the 
reports.  All  that  can  be  done  is  to  exhibit  the  effect  of  the  authorities 
in  such  a  way  as  show  the  grounds  upon  which  the  opposing  theories 
are  rested  by  their  respective  advocates,  and  the  results  of  those  the- 
ories when  applied  to  various  groups  of  facts. 

370.  Relation  of  the  maxim  to  the  doctrine  of  a  contractual  assump- 
tion of  risks. —  According  to  many  of  the  authorities,  both  the  earlier 
and  the  more  recent,  the  maxim  is  to  be  regarded  as  the  embodiment 
of  a  comprehensive  principle,  of  which  the  servant's  contractual 
assumption  of  known  risks  is  one  special  application.^     In  a  strictly 

^  Shipp   V.    Eastern    Counties   B.    Co.  the  employer  and  the  employed,  the  max- 

(18S3)  9  Exch.  223,  3  C.  L.  Eep.  185,  23  im,  as  now  used,  generally  imports  that 

L.  J.  Exch.  N.  S.  23;   Gihson  v.  Pacific  the  workman  had,  either  expressly  or  by 

R.  Co.    (1870)    46  Mo.  163,  2  Am.  Rep.  implication,  agreed  to  take  upon  himself 

497;  Louisville,  N.  0.  <£-  T.  R.  Go.  v.  Con-  the  risks  attendant  upon  the  particular 

roy   (1886)    63  Miss.  562,  56  Am.  Rep.  work  which  he  was  engaged  to  perform 

835;  Devitt  v.  Pacific  R.  Co.   (1872)   50  and  from  which  he  has  suffered  injury. 

Mo.     302 ;     Mundle    v.    Sill    Mfg.    Co.  The  question  which  has  most  frequently 

(1894)  86  Me.  400,  30  Atl.  16;  Fitzger-  to  be  considered  is  not  whether  he  vol- 

aW,    V.    Connecticut    River    Paper    Co.  untarily  and  rashly  exposed  himself  to 

(1891)    155  Mass.   155,  29  N.  E.   464;  injury,  but  whether  he  agreed  that  if  in- 

Cresvxll   v.    Wilmington   &    N.    B.    Co.  juiy  should  befall  him  the  risk  was  to 

(1899)  2  Penn.   (Del.)  210,  43  Atl.  629;  be  his,  and  not  his  master's."    Smith  v. 

and  the  cases  cited  in  §  376,  note  4,  in-  Balcer  (1891)  A.  C.  325,  60  L.  J.  Q.  B. 

fra.  N.  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P. 

"Before  the  employer's  liability  act  660,  40  Week.  Rep.  392,  per  Lord  Wat- 
there  was  this  condition  in  the  contract  son  (p.  355  of  Law  Reports), 
of  hiring,  that,  if  there  was  a  defect  in  "The  doctrine  of  assumption  of  the 
the  premises  or  machinery,  which  was  risk  of  his  employment  by  an  employee 
open  and  palpable,  whether  the  servant  has  usually  been  considered  from  the 
actually  knew  it  or  not,  he  accepted  the  point  of  view  of  a  contract,  express  or 
employment  subject  to  the  risk.  That  implied;  but  as  applied  to  actions  of 
is  the  doctrine  which  is  embodied  in  the  tort  for  negligence  against  an  employer, 
maxim,  Volenti  non  fit  injuria."  Yar-  it  leads  up  to  the  broader  principle  ex- 
mouth  V.  France  (1887)  L.  R.  19  Q.  B.  pressed  by  the  maxim,  Volenti  non  fit 
Div.  647,  57  L.  J.  Q.  B.  N.  S.  7,  36  injuria."  O'Maley  v.  8outh  Boston  Gas- 
Week.  Rep.  283,  per  Lord  Esher  (p.  651  light  Go.  (1893)  158  Mass.  135,  47  L. 
of  Law  Reports).  See,  however,  note  2,  R.  A.  161,  32  N.  E.  1119.  In  a  later 
infra,  for  some  language  used  by  this  passage  of  the  same  judgment  we  also 
judge  with  which  it  seems  difficult  to  find  it  laid  down  that,  if  a  servant  "con- 
reconcile  this  remark.  tracts"  to  take  the  obvious  risks  of  dan- 

"In  its  application  to  questionsbetweeu  ger  from  defective  machinery,  "his  em- 
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logical  point  of  view,  however,  the  more  exact  conception  of  the  rela- 
tion between  the  two  defenses  seerns  to  be  rather  that  which  was  ex- 
plained by  Bowen,  L.  J.,  viz.,  that  the  principle  expressed  by  the 
maxim  is  quite  distinct  from  the  principle  which  is  denoted  by  the 
statement  that  the  servant  had  impliedh'  agreed  to  assume  the  risk 
in  question,  but  that  the  former  principle  is  no  less  applicable  than 
the  latter  to  cases  in  which  the  servant  is  suing  his  master  for  personal 
injuries,  and  will,  under  some  circumstances,  lead  to  precisely  the 
same  consequences.^ 

plover  owes  him  no  duty  in  respect  to  known.  This  is  one  way  of  putting  svich 
such  risks,  and,  if  he  is  hurt  from  a  a  defense,  and  may  in  many  oases  be  suf- 
cause  included  in  the  contract,  the  de-  ficient ;  but  there  is  another  way  of  stat- 
fect  is  not  within  the  terms  of  the  stat-  ing  it,  and  another  principle  wholly 
ute  [i.  e.,  employers'  liability],  the  independent  of  contract  on  which  a  simi- 
maxim.  Volenti  non  fit  injuria,  applies,  lar  defense  arises.  The  law  is  full  of 
and  he  cannot  recover."  instances  where  duties  assume  a  double 

In  many  decisions,  owing  to  the  fact  aspect,  and  may  be  viewed  concurrently 
that  the  phraseology  appropriate  to  the  as  arit^ing  by  implication  out  of  a  con- 
discussioT  of  a  contractual  acceptance  of  tract,  or  as  created  by  some  wider  prin- 
risks  must  be  essentially  the  same  as  eiple  of  law  which  happens  to  take  effect 
that  employed  where  the  acceptance  is  and  to  receive  apt  illustration  in  the 
discussed  independently  of  a  contract,  it  particular  instance  of  some  particular 
is  often  impossible  to  say  with  any  con-  contract.  It  is  in  most  cases  a  barren 
fidence  whether  the  court  intended  to  and  metaphysical  inquiry  to  discuss 
rely  on  the  maxim  or  an  implied  con-  whether  such  duties  are  best  treated  as 
tract.  arising  by  implication  from  the  contract, 

-Thomas  v.  Quartermaine  (1887)  L.  or  from  the  general  law  outside;  and 
R.  18  Q.  B.  Div.  68,5,  56  L.  J.  Q.  B.  N.  S.  down  to  the  employers'  liability  act, 
340,  .57  L.  T.  N.  S.  537,  35  Week.  Eep.  1880,  it  may  have  been  less  important, 
555,  51  J.  P.  516.  The  learned  judge,  in  the  case  of  visible  and  apparent  risks, 
after  pointing  out  that  the  terms  in  which  explanation  of  the  master's  im- 
which  the  employers'  liability  act  of  murity  was  given.  The  employers'  Ma- 
1880  was  couched  rendered  it  impossible  bility  act  of  1880  makes  precision  on  this 
for  a  master  sued  under  the  act  to  rely  point  necessary,  and  renders  it  impor- 
upon  the  theory  of  an  implied  contract  tant  to  remember  that,  quite  apart  from 
to  assume  the  risk,  thus  proceeded  to  the  relation  of  master  and  servant,  and 
discuss  the  two  available  defenses  Avliich  independent  altogether  of  it,  one  man 
were  independent  of  contract.  These  cannot  sue  another  in  respect  of  a  danger 
two  defenses,  that  which  rests  on  the  or  risk  not  unlawful  in  itself,  that  was 
doctrine,  Volenti  non  fit  injuria,  and  visible,  apparent,  and  voluntarily  en- 
that  which  is  popularly  described  as  countered  by  the  injured  person." 
contributory  negligence,  are  quite  differ-  A  similar  point  of  view  is  indicated 
ent,  and  both,  in  my  opinion,  are  left  by  Lord  Esher's  remarks  in  a  later  ease : 
open  to  an  employer  if  sued  under  the  "Under  the  old  law  it  would  have  been 
employers' liability  act  of  1880.  Neither  said:  'You  (the  servant)  have  entered 
of  these  is  a  defense  that  merely  arises  into  or  continued  in  this  employment 
by  implication  out  of  the  workman's  where  this  thing  of  which  you  complain 
contract  of  service.  A  confusion  in  ap-  is  open  and  palpable,  and  therefore  it  is 
plying  the  first  of  these  two  broad  prin-  an  implied  condition  of  your  contract  of 
ciples  to  the  special  case  of  master  and  service  that  you  take  upon  yourself  the 
servant  has  at  times  arisen  out  of  the  risk  of  accidents  therefrom,  and  conse- 
fact  that  by  the  contract  of  service  the  quently  you  have  no  remedy  against  your 
workman  was  deemed  to  have  taken  up-  employer.'  As  between  master  and  serv- 
on  himself  the  ordinary  risk  of  a  busi-  ant  that  was  the  way  the  immunity  from 
ness  lawfully  carried  on  upon  his  mas-  liability  was  always  stated.  The  maxim, 
ter's  premises,  and  it  has  been  assumed  Volenti  non  fit  injuria,  was  not  wanted 
as  an  a  fortiori  case  that  he  took  upon  as  between  master  and  servant.  It  wa'^ 
himself   such    risks    as   were   visible    or   only  wanted,   if  at  all,  where  no  suci: 
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As  the  phrase,  "assumption  of  risks,"  has  by  force  of  universal 
usage  acquired  a  meaning  suggestive  of  the  notion  of  an  implied  con- 
tract, it  would  seem  to  be  advisable,  in  referring  to  the  juridical  situa- 
tion which  exists  when  the  maxim  is  applied,  to  describe  it  by  lan- 
guage which  bears  a  less  specialized  significance, — as,  that  the  servant 
"took  upon  himself,"^  or  "accepted,"*  or  "voluntarily  undertook,"" 
or  "voluntarily  incurred,""  or  "voluntarily  encountered,"'^  the  risk  to 
which  the  injury  was  due ;  or  that  he  waived  the  right  of  action  which 
he  had  acquired  by  that  injury.* 

371.  Relation  of  the  maxim  to  the  defense  of  contributory  negligence. 
— The  older  authorities  construe  the  maxim  as  covering  the  defense  of 
contributory  negligence,  as  well  as  that  of  a  contractual  assumption 
of  risks.^     On  the  other  hand,  Lord  Justice  Bowen  has  expressed  the 

relation  as  that  of  master  and  servant  ■*  Lord  Watson  in  Smith  v.  Baker 
existed."  Yarmouth  v.  France  (1887)  [18f)l]  A.  C.  325,  60  L.  J.  Q.  B.  N.  S. 
L.  R.  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  683,  65  L.  T.  N.  S.  467,  55  J.  P.  660,  40 
N.  S.  7,  36  Week.  Rep.  283  (p.  651  of  Week.  Rep.  392  (p.  354  of  Law  Re- 
Law  Repoi'ts).  ports). 

In  Knisley  V.  Pratt  (1896)  148  N.  Y.  "Lord  Watson  in  Smith  v.  Baker 
372,  32  L.  R.  A.  367,  42  N.  E.  986,  the  [1891]  A.  C.  325,  (p.  354  of  Law  Re- 
court  distinguishes  between  the  eoncep-  ports),  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T. 
tion  of  an  "implied  contract"  and  "an  N.  S.  467,  55  J.  P.  660,  40  Week.  Rep. 
independent   act  of  waiver,"   the   latter  392. 

phrase,  as  the  context  shows,  being  in-  °  Bowen,  L.  J.,  in  Membery  v.  Great 

tended  to  express  the  effect  of  the  max-  Western  Ji.   Co.    (1889)    4  Times  L.  R. 

im.     So  also  in  Mad  River  &  L.  E.  R.  504;    Lindley,    L.    J.,    in    Yarmouth   v. 

Co.  V.  Barher  (1856)  5  Ohio  St.  541,  67  France   (1887)   L.  R.  19  Q.  B.  Div.  647 

Am.  Dec.  312,  it  is  laid  down  that  "if  (p.  661,  of  Law  Reports),  57  L.  J.  Q.  B. 

the  agent  or  employee  of  the  company  N.  S.  7,  36  Week.  Rep.  283. 

waive  the  omission  of  duty  on  the  part  'Bowen,   L.   J.,   in   Thomas   v.    Quar- 

of  the  company,  he  takes  the  risk  upon  termaine  (1887)  L.  R.  18  Q.  B.  Div.  685 

himself,  and  if  damaged,  he  must  abide  (p.  699  of  Law  Reports),  56  L.  J.  Q.  B. 

by  the  maxim,  Volenti  nan  fit  injuria."  N.  S.  340,  57  L.  J.  N.  S.  537,  35  Week. 

There  is  a,  somewhat  singular  confu-  Rep.  555,  51  J.  P.  516. 
sion  of  expressions  in  the  late  case  of  *  Mad  Rircr  &  L.  E.  R.  Co.  v.  Bar- 
Williams  V.  Birmingham  Battery  &  her  (1856)  5  Ohio  St.  541,  67  Am.  Dee. 
Metal  Co.  [1899]  2  Q.  B.  338,  68  L.  J.  Q.  312;  Knisley  v.  Pratt  (1896)  148  N.  Y. 
B.  N.  S.  918,  where  Smith,  L.  J.,  after  372,  32  L.  R.  A.  367,  42  N.  E.  986. 
stating  that  the  defendant's  counsel  pur-  '^  Griffiths  y.  Gidlow  (1858)  3  Hurlst. 
posely  abstained  from  raising  the  defense  &  N.  648,  27  L.  J.  Exch.  N.  S.  404 ; 
that  the  injured  servant  had  "contracted.  Senior  v.  Ward  (1859)  1  El.  &  El. 
or  consented  or  undertaken"  to  run  the  385,  28  L.  J.  Q.  B.  N.  S.  139,  5  Jur.  N. 
risk  in  question, in  order  that  they  might  S.  172,  7  Week.  Rep.  261;  Caswell  v. 
raise  the  defense  given  by  the  maxim,  Worth  (1856)  5  El.  &  Bl.  849,  25  L.  J. 
put  the  question  in  a  subsequent  part  of  Q.  B,  N.  S.  121,  2  Jur.  N.  S.  116;  Byam 
his  opinion,  where  he  was  commenting  v.  Bullard  (1852)  1  Curt.  C.  C.  100,  Fed. 
on  the  finding  of  the  jury  that  the  serv-  Cas.  No.  2,262.  See  also  Broom,  Legal 
ant  knew  of  the  danger :  "How  does  that  Maxims,  *268. 

prove  that  he  either  contracted,  or  con-  The   same   view   seems   to   have   been 

sented,  or  undertook  to  accept  the  risk?"  adopted  by  Lord  Watson  in  the  passage 

The  word  italicised  seems  especially  in-  quoted  in  §  370,  note  1,  supra. 

appropriate,    considering    the    basis    on  In  Brition  v.   Great  Western   Cotton 

which  the  case  was  argued  and  decided.  Co.    (1872)   L.  R.  7  Exch.  130,  41  L.  J. 

'  Romer,  J.,  in  Williams  v.  Birming-  Exch.  N.  S.  99,  27  L.  T.  K  S.  125.  20 

ham  Battery  &  Metal  Co.    [1899]   2  Q.  Week.  Rep.  525,  Channel].  B.. defied  that 

B.  338^  68  L.  J.  Q.  B.  N.  S.  918.  the  servant  was  "volens  in  the  sense  of 
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opinion  that  tlie  principle  embodied  by  the  maxim  is  outside  the  prin- 
ciple of  contributory  negligence  altogether.^ 

Of  these  two  theories  the  former  is  conceived  by  the  present  writer 
to  be  the  correct  one.  The  reasoning  by  which  the  latter  was  sustained 
is  far  from  being  satisfactory  or  convincing.  In  the  first  place,  it 
presupposes  the  soundness  of  the  doctrine  that  any  evidence  which 
sufiices  to  show  that  the  servant  was  volens  necessarily  involves  the 
conclusion  that  there  had  not  been  any  antecedent  breach  of  duty 
on  the  master's  part.  This  doctrine  is  not  conceded  by  all  the  author- 
ities to  be  correct.  See  §  374,  infra.  But  even  if  its  correctness  be 
conceded,  there  is  still  a  serious  flaw  in  Lord  Justice  Bowen's  exposi- 
tion of  principles.  The  finding  of  the  jury  with  reference  to  which 
his  theory  was  propounded  merely  negatived  contributory  negligence 
as  regards  the  act  which  was  the  immediate  cause  of  the  injury. 
But  manifestly  this  is  not  the  only  description  of  contributory  negli- 
gence which  constitutes  a  possible  factor  in  the  determination  of  the 
right  of  parties  to  such  actions.  Want  of  care  may  be  shown,  not  only 
by  a  failure  to  observe  the  precautions  appropriate  to  be  taken  at  the 
moment  when  the  injury  was  received,  but  by  the  fact  that  the  plain- 
tiff remained  in  a  situation  in  which  there  was  a  probability  of  his 
being,  sooner  or  later,  injured,  owing  to  the  existence  of  a  certain 

being  guilty  of  contributory  negligence''  based  on  negligence  under  the  plea  of 
(as  reported  in  the  Law  Journal  only),  'not  guilty.'  It  was  aaid,  and  said 
Compare  also  the  statement  that  it  is  rightly,  in  Weblin  v.  Ballard  (1886)  L. 
a  fundamental  principle  in  this  branch  R.  17  Q.  B.  Div.  122,  55  L.  J.  Q.  B.  N.  S. 
of  jurisprudence,  that  one  who  volun-  395,  54  L.  T.  N.  S.  532,  34  Week.  Rep. 
tarily  incurs  a  known  and  immediate  455,  50  J.  P.  597,  that  in  an  inquiry 
danger  is  guilty  of  contributory  negli-  whether  the  plaintiff  has  been  guilty  of 
gence.  Indianapolis  &  St.  L.  R.  Co.  v.  contributory  negligence  the  plaintiff's 
Watson  (1887)  114  Ind.  20,  14  N.  E.  knowledge  of  the  danger  is  not  conclu- 
721,  15  N.  E.  824.  sive.      Obviously    such    knowledge   may 

"  TJiomas  v.   Quartermaine    ( 1887 )    L.   have  even  led  him  to  exercise  extraordi- 
R.   18  Q.  B.  Div.  685,  697,  56  L.  J.  Q.   nary  care.     But  the  doctrine  of  Volenti 
B.  N.  S.  340,  57  L.  T.  N.  S.  537,  35  Week,   non  fit  injuria  stands  outside  the  defense 
Rep.  555,  51  J.  P.  516.     His  position  is   of  contributory  negligence,  and  is  in  no 
explained  at  length  in  the  following  pas-   way   limited   by   it.     In   individual   in- 
sage  :     "Contributory    negligence    arises   stances  the  two  ideas  sometimes  seem  to 
when  there  has  been  a  breach  of  duty  on   cover  the  same  ground,  but  carelessness 
the  defendant's  part,  not  where  ex  hy-   is    not    the    same    thing    as    intelligent 
pothesi  there  has  been  none.     It  rests   choice,  and  the  Latin  maxim  often  ap- 
upon  the  view  that  though  the  defendant   plies  when  there  has  been  no  careless- 
has  in  fact  been  negligent,  yet  the  plain-   ness  at  all.     A  confusion  of  ideas  has 
tiff  has  by  his  own  carelessness  severed   frequently  been  created  in  accident  cases 
the   causal   connection   between   the   de-   by  an  assumption  that  negligence  to  the 
fendant's    negligence    and    the    accident   many  who   are   ignorant  may  be  prop- 
which  has  occurred ;     and  that  the  de-   erly  treated  as  negligence  as  regards  the 
fendant's  negligence,  accordingly,  is  not   one  individual  who  knows  and  runs  the 
the  true  proximate  cause  of  the  injury,    risk,  and  by  dealing  with  the  case  as  if 
It  is  for  this  reason  that,  under  the  old   it  turned  only  on  a  subsequent  investi- 
form  of  pleading,  the  defense  of  contrib-   gation  into  contributory  negligence." 
utory  negligence  was  raised  in  actions 
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known  peril,  although  he  might  be  in  the  exercise  of  due  care  at  the 
moment  when  an  immediate  necessity  for  avoiding  that  peril  arose. 
See  chapter  xviii.,  mite.  If  the  probability  of  being  thus  injured  was 
so  great  that  a  prudent  man  would  have  declined  to  expose  himself  to 
the  danger,  the  supposed  case  is  evidently  one  in  which  the  injured 
person  would  be  guilty  of  contributory  negligence  and  chargeable  with 
the  legal  consequences  of  that  kind  of  culpability.  Here  we  have  vol- 
untary and  deliberate  action, — -"intelligent  choice,"  in  fact,  to  use  the 
very  words  of  Lord  Justice  Bowen, — and  no  sound  reason  can  be  sug- 
gested why  the  maxim  should  not  be  held  applicable  under  such  cir- 
cumstances. With  all  deference,  therefore,  it  is  submitted  that  this 
distinguished  judge  has  fallen  into  an  error,  and  that  his  error  is 
probably  accounted  for  by  his  having  failed  to  take  into  account  one 
of  the  possible  aspects  under  which  the  evidence  before  him  might 
have  been  viewed."* 


'  Other    eminent   authorities   seem    to 
have  made  a  similar  mistake.     Thus,  in 
a  Massachusetts  case  we  find  the  law  Is  id 
down  as  follows:    "Independently  of  any 
relation   of   master    and   servant,   there 
may  be  a  voluntary  assumption  of  the 
risk  of  a  known  danger,  which  will  debar 
one    from    recovering    compensation    in 
case   of   injury   to    person    or    property 
therefrom,  even  though  he  was  in  the  ex- 
ercise of  due  care.     In  other  words,  it 
may  be  consistent  with  due  care  to  incur 
a  known  danger  voluntarily  and  delib- 
erately; and  this  may  he  so     when  the 
danger  arises  from  the  known  or  appre- 
hended neglect  or  carelessness  of  others." 
Miner    v.     Connecticut    River    B.     Co. 
(1891)    153   Mass.    398,   26  N.   E.   994. 
There  the  action  was  to  recover  damages 
for    the    death   of    a   horse    which   was 
frightened  by  a  moving  locomotive  while 
standing  in  a  railway  yard,  and  backed 
itself  and  a  wagon  over  the  edge  of  an 
unprotected     embankment.      The    court 
held  that  where  there  is  evidence  that  a, 
plaintifl's    employee    knew    and    appre- 
ciated the  danger  which  caused  the  in- 
jury complained  of,  it  is  error  to  refuse 
a  ruling  that,  if  the  jury  should   find, 
independently  of  any  question  of  contrib- 
utory   negligence,    that    the    plaintiff's 
employee  with  full  knowledge  voluntar- 
ily  assumed  the   risk,   or   intentionally 
took  it  upon  himself,  the  verdict  should 
be  for  the  defendant.     "The  principle," 
said     the  court,  "that  one  may  be  de- 
barred from  a  recovery  when  he  volun- 
tarily assumes  the  risk  is  not  identical 
with  the  principle  on  which  the  doctrine 
of  contributory  negligence  rests,  and  in 
proper  cases  this  ought  to  be  explained 


to  the  jury.  One  may,  with  liis  eyes 
open,  undertake  to  do  a  thing  which  he 
knows  is  attended  with  more  or  less 
peril ;  and  he  may,  both  in  entering  upon 
the  undertaking  and  in  carrying  it  out, 
use  all  the  care  he  is  capable  of.  But 
whether  or  not  he  thereby  assumes  the 
risk  may  depend  on  other  circum- 
stances." Here  it  is  apparent  that  the 
court,  in  considering  the  logical  situa- 
tion, failed  to  take  account  of  that  type 
of  contributory  negligence  which  implies 
deliberation. 

In  his  work  on  Negligence  (§  132), 
Wharton  lays  it  down  that  "negligence 
.  .  .  necessarily  excludes  a  condition 
of  mind  which  is  capable  either  of  de- 
signing an  injury  to  another  or  of 
agreeing  that  an  injury  should  be  re- 
ceived from  another."  As  to  the  former 
of  the  alternatives  here  presented,  it  is 
submitted  that  the  learned  author  mis- 
conceives the  situation.  The  true  the- 
ory, we  take  it,  is  that,  in  cases  where 
design  can  be  proved,  the  question 
whether  the  actor  was  imprudent  or  not 
is  wholly  immaterial  and  does  not  ap- 
pear as  an  element  in  the  problem.  A 
similar  remark  applies  to  the  latter  al- 
ternative. A  plaintiff  naturally  chooses 
what  he  considers  to  be  the  surest 
ground  upon  which  to  found  his  action, 
and  if  he  can  establish  a  specific  agree- 
ment by  the  defendant,  it  will  clearly  be 
a.  gratuitous  piece  of  folly  to  desert  this 
vantage  ground  and  allow  the  contro- 
versy to  be  fought  out  with  reference 
to  the  vague  standards  which  are  alone 
available  for  determining  whether  an 
act  is  negligent  or  not. 


§  371]  VOLENTI  NON  FIT  INJURIA.  07'; 

The  theory  which  separates  the  defense  given  by  the  maxim 
from  that  of  contributory  negligence  clearly  finds  no  warrant  in 
the  words  of  the  maxim  themselves,  for  the  idea  underlying  them 
is  simply  that  of  voluntary  action  which  incapacitates  the  actor 
from  maintaining  a  suit  for  damages  iu  a  court  of  law  against  some 
person  who  would  otherwise  be  amenable  to  such  suit.  No  other  qual- 
ity is  predicated  of  the  disabling  action  than  that  it  should  have  fol- 
lowed an  unconstrained  exercise  of  the  actor's  will.  ISTor  can  such  a 
theory  be  made  to  harmonize  with  any  juristic  concept  of  negligence ; 
for  a  want  of  care,  altiiough  it  may,  merely  as  a  matter  of  abstract 
metaphysics,  be  predicated  of  an  action  induced  by  coercion,  cannot, 
without  doing  violence  to  one  of  the  fundamental  doctrines  of  all  sys- 
tems of  law,  be  recognized  as  a  factor  in  the  practical  determination 
of  legal  rights,  unless  the  negligent  person  was  a  free  agent. 

The  conception  entertained  by  Lord  Justice  Bowen  and  the  other 
authorities  just  referred  to  seems  to  be  that  the  maxim  is  applicable 
only  in  those  cases  in  which  deliberation  precedes  action,  while  con- 
tributory negligence  implies  action  without  deliberation.*  A  very 
little  consideration,  however,  will  show  that  the  defenses  cannot  be 
differentiated  upon  this  footing.  A  man  may  bestow  the  most  anx- 
ious thought  upon  the  solution  of  the  question  whether  he  will  en- 
counter a  certain  risk,  and  yet  if  his  ultimate  action  in  electing  to  ex- 
pose himself  to  that  risk  wotild  be  pronounced  imprudent  by  the  aver- 
age sense  of  the  conmiunity,  the  law  certainly  charges  him  with  the 
guilt  of  negligence. 

The  present  writer  ventures  to  think  that  the  rationale  of  these  two 
defenses,  so  far  as  the  maxim  is  concerned,  is  simply  this, — that, 
where  the  maxim  is  relied  on,  the  plaintiiff's  mental  condition  prior  to 
the  adoption  of  the  course  of  conduct  which  proved  hurtful  to  him  is 
the  particular  matter  upon  which  his  right  of  recovery  is  made  to  de- 
pend, while  the  plea  of  contributory  negligence  brings  into  the  fore- 
ground the  more  special  consideration  that  the  course  of  conduct  so 
adopted,  or  some  particular  act  done  after  the  plaintiff  had  commit- 
ted himself  to  that  course  of  conduct,  was  of  such  a  character  as  to 
show  that  he  Avas  wanting  in  due  care,  and  that  this  carelessness  was 
the  true  proximate  cause  of  the  accident.     In  other  words,  the  maxim 

*This    conception    seems    to    be    the  beyond  the  operation  of  the  rule  on  the 

basis  of  the  following  ruling:     A  plain-  sulDJect  of  contributory  negligence,  and 

tiff  who   not  only  carelessly  seeks   and  comes  within  the  scope  of  the  maxim, 

remains   in   a   place  of  danger,   but   re-  A-ufdenherg  v.  St.  Louis,  I.  M.  &  8.  R. 

mains    there    in    disobedience    to    direc-  Co.    (1896)    132  Mo.  565,  34  S.  W.  485 

tions  given  him  and  despite  of  warnings  (a  case  of  a  passenger  riding  on  top  of 

which  he  received,  consents  to  any  in-  a  box  car), 
jury  he  may  receive.     Such  a  case  goes 
"  Vol.  I.  M.  &  S.— 62, 
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stops  with  the  preliminary  question  whether  the  plaintiff's  will  was 
exercised  freely  and  without  constraint,  while  the  defense  of  contribu- 
tory negligence  concerns  itself  rather  with  the  subsequent  question, 
whether  it  was  prudent  for  him  to  exercise  his  will  in  a  certain  man- 
ner. As,  however,  the  law  takes  no  account  of  a  mental  attitude,  ex- 
cept in  so  far  as  it  may  express  itself  in  overt  acts,  it  is  evident  that, 
although  the  freedom  of  the  will  is  the  point  emphasized  by  the 
maxim,  the  inquiry  whether  it  is  applicable  in  the  premises  really 
projects  the  view  forward  to  the  same  circumstances  as  those  which 
suggest  the  farther  inquiry  whether  the  plaintiff'  was  negligent.  Add 
to  this  the  fact  already  alluded  to,  that,  in  the  practical  administra- 
tion of  justice,  negligence  can  only  be  predicated  of  a  voluntary  agent, 
and  it  will  be  apparent  tliat,  for  the  purpose  of  gauging  the  servant's 
rights,  the  defense  that  his  action  was  voluntary,  aaid  the  defense  that 
it  was  negligent,  should  rather  be  regarded  as  the  expression  of  two 
conceptions  which  are  both  comprehended  under  the  maxim,  than  re- 
ferred to  two  distinct  ideas,  one  of  which  does,  and  the  other  of  which 
does  not,  lie  within  its  scope.  A  circumstance  which  goes  very  strong- 
ly to  support  this  view  of  its  effect  is  that  any  state  of  facts  which  sug- 
gests its  availability  as  a  defense  "will  usually  be  such  that  the  pleader 
may  rely  either  upon  a  general  acceptance  of  the  risks  of  the  situation, 
or  upon  the  theory  that  the  plaintiff,  in  continuing  to  expose  himself 
to  those  risks,  or  in  doing  that  particular  thing  from  which  his  injury 
resulted,  was  guilty  of  contributory  negligence. 

372.  Maxim  not  a  defense  unless  the  injured  servant  comprehended 
the  risk. — ■  That  a  master  who  seeks  to  escape  liability  to  his  servant 
on  the  ground  that  he  assumed  the  risk  as  a  part  of  his  contract  must 
lay  a  foundation  for  the  defense  by  proving  that  he  was  not  only 
aware  of  the  conditions  which  caused  his  injury,  but  also  understood 
the  risk  created  by  those  conditions,  is  a  familiar  principle.  See  § 
271,  ante.  The  same  rule  prevails  where  the  plaintiff's  assumption 
of  the  risk  is  referred  directly  to  the  maxim.^ 

'  "When,  as  is  commonl}'  the  case,  his  defective  machinery,"  it  must  be  shown 

[the  servant's]  acceptance  or  nonaccept-  that  there  was  an  assent  to  undertake 

ance  of  the  risk  is  left  to  implication,  the  work,  with  full  appreciation  of  the 

the  workman  cannot  reasonably  be  held  risk.     Hid.,  per  Lord  Morris,  p.  369  of 

to  have  undertaken  it,  unless  he  knew  Law  Reports. 

of  its  existence  and  appreciated,  or  had  "There  may  be  a  perception  of  the  ex- 
the  means  of  appreciating,  its  danger."  istence  of  the  danger,  without  compre- 
Smith  V.  naker  [1891]  A.  C.  325,  355,  hension  of  the  risk."  Thomas  v.  Quar- 
to L.  J.  Q.  B.  N.  S.  083,  65  L.  T.  N.  S.  icrmaine  (1887)  L.  R.  18  Q.  B.  Div.  685 
467,  55  .J.  P.  660,  40  Week.  Rep.  392,  (p.  696  of  Law  Reports),  56  L.  J.  Q.  B. 
per  Lord  Watson.  N.  S.  340,  57  L.  T.  N.  S.  537,  35  Week. 

Before   the   servant    can   be    charged  Rep.  555,  51  J.  P.  516. 

with   having  voluntarily   undertaken    a  In  Yarmouth  v.  France   (1887)   L.  R. 

4angerous  business  "plus  the  risl?  from  19  Q.  B.  Piv. 
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Where  direct  proof  of  the  seirvant's  knowledge  is  not  obtainable,  the 
problem  for  solution  is  whether  the  circumstances  are  such  that  con- 
structive notice  of  the  danger  must  be  imputed  to  him.  Primarily, 
of  course,  this  question  is  one  for  the  jury.  The  point  to  be  deter- 
mined is  whether  the  servant  ought,  as  a  reasonably  careful  man,  to 
have  ascertained  the  nature  and  extent  of  the  perils  to  which  he  was 
exposed.     The  circumstances  t©  be  considered  as  bearing  upon  this 

7,  36  Week.  Rsp.  283,  this  sentence  was  N.  S.  472, — an  appeal  which  turned  on 
objected  to  by  Lord  Esher  on  the  ground  a  technical  point  of  procedure, — Cave, 
that  it  implied  that  a  dull  man  might  J.,  remarked  in  the  course  of  his  opin- 
recover  where  a  man  of  intelligence  ion  that  he  doubted  whether  the  maxim 
might  not,  as  both  would  know  of  the  was  applicable  simply  because  the 
danger,  but  one  would  be  imperfectly  in-  plaintiff  could  see  the  defect  which 
formed  as  to  its  nature  and  extent,  caused  his  injury.  In  view  of  the  oases 
This  criticism  seems  to  be  unjust.  The  already  cited,  it  is  evident  that  this 
proper  question  under  such  circum-  hesitating  expression  of  opinion  might 
stances  must  surely  be,  not  merely  with  perfect  propriety  have  been  ex- 
whether  the  servant  appreciated  the  changed  for  a  categorical  denial  of  the 
risk,  but  whether  he  ought  to  have  ap-  applicability  of  the  maxim  under  the 
predated  it,  and  this  can  be  determined  circumstances  supposed, 
only  by  assuming  a  certain  normal  A  judgment  for  the  plaintiff  should 
standard  of  intelligence  amongst  em-  be  entered  though  the  jury  find  that  he 
ployees  of  the  class  to  which  the  plain-  worked  "voluntarily"  with  a  knowludge 
tifT  belongs.  Individual  cases  of  defec-  of  the  danger,  where  he  has  testified 
tive  UHderstanding  must  be  disregarded  that  he  had  not  full  knowledge  of  the 
except  where  it  is  due  to  special  causes,  danger  he  was  incurring,  but  only  that 
such  as  youth  or  inexperience,  and  even  an  accident  might  happen,  and  the  ques- 
then  the  question  of  fact  to  be  an-  tion  has  not  been  put  to  them  whether 
swered,  though  it  covers  a  more  limited  he  knew  the  particular  risk  he  was  in- 
area,  should  still  be  couched  in  a  gen-  curring.  Sanders  v.  Barker  (1890)  6 
eral  form,  viz.:     Would  a  person  of  av-   Times  L.  R.  324. 

erage  intelligence,  at  the  same  age  and  A  miner  who  was  injured  while  he 
with  the  same  experience  as  the  plain-  was  being  hoisted  from  a  shaft  cannot 
tiff,  have  appreciated  the  given  risk?  be  debarred  from  recovering  on  the 
"This  principle  applies  only  when  the  ground  that  there  was  no  banksman 
plaintiff  has  voluntarily  assumed  the  stationed  at  the  pit  mouth  during  the 
risk.  .  .  .  The  chief  practical  diifi-  ascent  of  the  cage,  as  the  rules  of  his 
culty  in  applying  it  is  in  determining  employer  required,  unless  it  is  shown 
when  the  risk  is  assumed  voluntarily,  that  those  rules  were  brought  to  his  no- 
In  the  first  place,  one  does  not  volun-  tice.  Baddeley  v.  Granville  (1887)  L. 
tarily  assume  a  risk  who  merely  knows  R.  19  Q.  B.  Div.  423,  56  L.  J.  Q.  B.  N 
that  there  is  some  danger,  without  a-p-  S.  501,  57  L.  T.  N.  S.  268,  36  Week. 
predating  the  danger.  On  the  other  Rep.  63,  51  J.  P.  822. 
hand,  he  does  not  necessarily  fail  to  ap-  For  other  explicit  aflBrmations  of  the 
predate  the  risk  because  he  hopes  and  same  doctrine,  see  Brooke  v.  Ramsden 
expects  to  encounter  it  without  injury.  (1890)  63  L.  T.  N.  S.  287,  55  J.  P.  262; 
If  he  comprehends  the  nature  and  tlie  Britton  v.  Great  Western  Cotton  Co. 
degree  of  the  danger,  and  voluntarily  (1872)  L.  R.  7  Exch.  132,  41  L.  J. 
talies  his  chance,  he  must  abide  the  con-  Exch.  N.  S.  99,  27  L.  T.  N.  S.  125,  20 
sequences,  whether  he  is  fortunate  or  Week.  Rep.  525;  Medway  v.  Greenwich 
unfortunate  in  the  result  of  his  venture.  Inland  Linoleum  Co.  (1898)  14  Times 
Sometimes  the  circumstances  may  show,  L.  R.  291  (applicability  of  maxim  held 
as  matter  of  law,  that  the  risk  is  under-  to  be  negatived  by  a  finding  that  the 
stood  and  appreciated;  and  often  they  plaintiff  did  not  appreciate  the  risk)  ; 
may  present  in  that  particular  a  ques-  Madden  v.  Hamilton  Iron  Forging  Co. 
tion  of  fact  for  the  jury."  Fitzgerald  v.  ( 1889 )  18  Ont.  Rep.  55 ;  Haight  v. 
Connecticut  River  Paper  Co.  (1891)  Wortman  d  W.  Mfg.  Co.  [1893)  24  Ont. 
155  Mass.  159,  29  N.  E.  464.  Rep.    618;     Fitzgerald    v.     Connecticut 

In  Pritchett  v.  Poole  (1897)  76  L.  T.  River  Paper  Co.  (1891)    155  Mass.  155, 
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point  are  the  natural  intelligence  and  acquired  information  and  ex- 
perience of  the  servant,  the  simple  or  recondite  character  of  the  facts 
to  Avhich  the  inquiry  relates,  and  the  opportunities  which  a  person  in 
his  position  would  have  had  for  exercising  his  faculties  of  observation. 
All  tliese  elements,  having  been  discnissed  by  the  courts  most  elabo- 
rately in  relation  to  cases  in  which  the  defense  of  a  contractual  as- 
sumption of  the  risk  was  relied  upon,  will  be  treated  at  length  in  the 
following  chapter.^ 

373.  Maxim  not  a  defense  unless  the  injured  servant  voluntarily  un- 
dertook the  risk. —  That  the  ultimate  question  to  the  solntion  of  which 
evidence  of  the  serA-ant's  knowledge  of  the  risk  is  directed  is  whether 
he  was  a  voluntary  agent  in  exposing  himself  to  it  is  a  necessary  de- 
duction from  the  meaning  of  the  operative  word  in  the  maxim.  To 
let  in  the  maxim  as  a  defense,  it  must  be  shown,  not  only  that  the  serv- 
ant was  "  a  volunteer  in  the  sense  that  he  went  into  a  place  of  danger 
when  he  might  have  stopped  away,  but  that  he  went  voluntarily,  with 
a  full  knowledge  and  understanding  of  the  risk."^ 

In  §  289,  ante,  some  particular  instances  are  mentioned  in  which  it 
is  considered  tliat  the  existence  of  the  element  of  voluntary  action, 
which  must  be  established  in  order  to  support  the  defense  of  a  con- 
tractual assumption  of  a  risk,  cannot  be  inferred,  as  a  matter  of  law, 
from  the  mere  fact  tlaat  the  risk  was  known  to  the  servant.  Similar 
conckisions  would  doubtless  be  entertained  if  similar  circumstances 
were  presented  in  cases  where  the  maxim  was  directly  relied  upon. 
But  with  regard  to  cases  Avhich  do  not  involve  any  such  special  fea- 
tures as  those  which  are  discussed  in  the  passage  referred  to,  there 
is  a  conflict  of  opinion  which  it  seems  hardly  possible  to  adjust  with- 

29  N.  E.  464;  Ulingsioorth  v.  Boston  El-  ■  tions.  Tt  seems  clear  that  it  was  for  the 
cctric  lAtjlit  Co.  (1894)  101  Mass.  583,  jury  to  say  whether  the  servant  really 
25  L.  R.  A.  552,  37  N.  E.  778;  Perham  v.  did  know,  or  ought  to  have  known,  the 
Portland  General  Electric  Co.  (1897)  animal's  temper.  It  was  surely  not  a 
33  Or.  451,  40  L.  R.  A.  799,  53  Pac.  14  conclusive  presumption  that  the  oecur- 
( these  two  last-named  cases  wei'e  ac-  rences  indicating  viciousness  operated 
tions  against  a  stranger).  as  notice  to  plaintiff  of  such  viciousness. 
-  In  an  action  by  a  stableman  for  in-  That  the  question  whether  the  plain- 
juries  received  fi-om  the  bite  of  a  vicious  tiff's  act  was  voluntary  should  also 
horse,  allegations  that  the  horse  was  a  have  been  left  to  the  jury  can  scarcely 
dangerous  animal,  arid  on  several  pre-  be  disputed,  since  the  decision  in  Smith 
vious  occ-.vions  had  attacked,  bitten,  v.  Baker  (1891)  A.  C.  325,  60  L.  J.  Q. 
and  severely  injured  those  who  had  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P. 
charge  of  it. have  been  held  to  show  that  060,  40  Week.  Rep.  392  (see  §  377, 
+he  plaintiff  knew  the  animal's  temper,  infra). 

and   was   therefore   well   aware   of  and  ^ Britton  v.  Great  Western  Cotton  Co. 

wilfully   assumed  the   risk  he   incurred  (1872)  L.  R.  7  Exch.  130,  41  L.  J.  Exch. 

in  entering  the  stall  to  tie  it  up.   Eraser  N.  S.  99,  27  L.  T.  N.  S.  125,  20  Week. 

V.   >Zooc?._(  1887)    15   Sc.   Sess.   Cas.   4th  Rep.  525,  per  Bramwell,  B.    (p.  137  of 

series,   178.     But  this   case   would  cer-  Law  Reports). 
t^inly  not  be  followed  in   all  jurisdic- 
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out  the  interference  of  the  legislature,  inasmuch  as  it  really  reflects 
the  two  essentially  different  points  of  view  from  which  it  is  possible 
to  regard  the  social  and  economic  relations  between  the  parties  to 
a  contract  of  service.     See  §§   376,  377,  382,  383.  infra. 

374.  Logical  significance  of  the  servant's  knowledge  of  the  risk. — 
The  doctrine  that,  where  the  implied  terms  of  the  contract  of 
sennce  are  the  measure  of  the  rights  and  liabilities  of  the  parties 
thereto,  the  master  is  to  be  regarded  as  being  free  from  culpability 
or  negligence,  according  as  the  servant  was  or  was  not  chargeable 
with  a  comprehension  of  the  risk  to  which  the  injury  was  due,  has 
been  discussed  in  chapter  vii.,  ante.  A  similar  point  of  view  is 
traceable  in  the  decisions  relating  to  the  effect  of  the  maxim.  Volenti 
non  fit  injura.  The  position  taken  is  that  the  effect  of  evidence 
which  shows  that  the  servant  appreciated  the  risk  which  caused  his 
injury,  and  that  this  appreciation  was  attended  by  circumstances 
which  make  a  proper  case  for  the  application  of  the  maxim,  is  tx) 
demonstrate  that  the  master  was  not  guilty  of  any  breach  of  duty  in 
exposing  the  servant  to  the  risk  in  question.^ 

On  the  other  hand,  judges  of  the  highest  eminence  have  taken  the 

'  Of  this  doctrine  tlie  late  Lord  Bowen  Sic  utere  iuo  ut  alienum  non  Iwdas. 
has  given  the  following  admirably  lucid  In  the  absence  of  any  further  act  of 
and  forcible  explanation:  "The  com-  omission  or  commission  by  the  occupier 
mon  law  imposes  on  the  occupier  of  of  the  premises  or  his  servants,  or  of 
premises  no  abstract  obligation  at  all  any  disregard  of  statutory  provisions 
as  to  the  sta^te  in  which  he  is  to  keep  or  of  individuals'  rights,  can  it  prop- 
them,  provided  that  he  carries  on  no  erly  be  said  that  there  has  been  upon 
unlawful  business  and  is  guilty  of  no  his  part  any  breach  of  duty  towards  a 
nuisance.  In  the  case  of  premises  that  person  \yho,  knowing  and  appreciating 
contain  an  element  of  danger,  a  duty  the  danger  and  risk,  elects  voluntarily 
arises  as  soon  as  there  is  a  probability  to  encounter  them  ?  I  employ  a  builder 
that  people  will  go  upon  them;  but  it  to  mend  the  broken  slates  upon  my  roof, 
is  a  duty  only  towards  such  people  as  and  he  tumbles  off.  Have  I  been  guilty 
actually  do  go.  It  is  not  a  duty  in  the  of  any  negligence  or  breach  of  duty 
air,  but  a  duty  towards  particular  pec-  towards  him?  Was  1  bound  to  erect  a 
pie.  The  occupier  is  bound  to  use  all  parapet  around  my  roof  before  I  had 
reasonable  care  to  prevent  such  persons  its  slates  mended?  In  the  case  now  be- 
from  being  hurt.  It  is  obvious  that  fore  us  the  negligence  relied  on  by  the 
tHis  duty  must  vary  according  to  the  plaintiff  is  that  a  vat  in  the  room  in 
character  of  the  danger  and  the  circum-  which  he  worked  was  left  without  a 
stances  under  which  the  premises  are  railing.  Let  us  suppose  that  the  de- 
to  be  visited.  It  differs  in  the  case  of  fendant,  impressed  with  the  danger,  had 
hidden  dangers  and  the  case  of  dangers  actually  sent  for  a  builder  to  put  one 
that  are  palpable  and  visible;  it  may  up,  and  the  builder  had  fallen  in  while 
vary  according  to  the  age  and  compre-  executing  the  work.  Would  the  defcnd- 
hcnsion  of  the  visitor;  in  the  case  of  ant  have  been  guilty  of  a  breach  of  duty 
bare  licensees  and  of  those  who  come  toward  the  builder?"  Thomas  v.  Quar- 
upon  the  premises  on  the  occupier's  termaine  (1887)  L.  R.  18  Q.  B.  Div. 
business  and  at  his  invitation.  The  68.5,  605,  56  L.  J.  Q.  B.  N.  S.  .340,  57 
only  obligation  on  the  occupier  is  to  L.  T.  N.  S.  537,  35  Week.  Rep.  555,  51 
take  such  precautions  as  are  reasonable  .T.  P.  516.  To  a  like  effect,  are  the  re- 
in each  instance  to  prevent  mischief,  marks  of  Fry,  L.  J.,  in  the  same  case. 
and  this  is  but  the  adaptation  to  a  The  theory  of  Lord  Justice  Bowen 
special    case    of    the    general    doctrine,  has  been  adopted  by  the  Ontario  Court 
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ground  that  the  rationale  of  tlie  applioation  of  the  maxim  in  this 
type  of  cases  is  that  the  master  has  been  guilty  of  a  breach  of  duty, 

but  that  the  voluntary  action  of  the  servant  in  exposing  himself, 
vi'ith  loiowledge,  to  the  danger  created  by  such  breach  prevents  him 
from  relying  upon  it  as  a  cause  of  action.^ 

of  Appeals  in  Hurdman  v.  Canada  At-  recognition  of  the  theory.     Paterson  .v. 

laiHic  R.  Co.   (1805)  22  Ont.  App.  Rep.  Wallace    (1854)    28  Eng.  L.  &  Eq.  48, 

292  (see  §  377,  note  0,  infra).  1  Macq.  H.  L.  Cas.  748. 

Compare  also  the  following  passages:        See  also  opinion  of  Cockburn,  Ch.  J., 

"If  the  plaintiff  did  voluntarily  un-  in  Woodley  «■.  Metropolitan  Dist.  R.  Co. 

dertake  the  risk  from  which  he  suffered,  (1877)   L.  R.  2  Exch.  Div.  384,  386,  46 

there  could,  as  a  matter  of  course,  be  L.  J.  Exch.  N.  S.  521,  as  quoted  in  § 

no  negligence  imputable  to  the  defend-  376,  a,  infra. 

ants."     Smith  v.   Balcer    (1801)    A.   C.       "It  is  well  settled  that  a  servant  as- 

325,  352,  60  L.  J.  Q.  B.  N.  S.  683,  65  sumes  the  obvious  risks  of  the  service 

L.  T.  N.  S.  467,  55  J.  P.  660,  40  Week,  into  which  he  enters,  even  if  the  busi- 

Rep.  392,  per  Lord  Watson.  ness  he   ever    so   dangerous,   and   if   it 

"In  the  course  of  the  argument  I  said  might  easily  be  conducted  more  safely 

that  the  maxim.  Volenti  non  fit  injuria,  by  the  employer.     This  is  implied  in  his 

did  not  apply  to  a  case  of  negligence,  voluntary    undertaking,    and    it    comes 

that  a  person  never  was  volens  that  he  within   a   principle   which   has   a  much 

should    be    injured    by    negligence, — at  broader  general  application,  and  which 

least,  unless  he  specially  agreed  to  it.    I  is  expressed  in  the  maxim.  Volenti  non 

think  so  still.   ITie  maxim  applies  where,  fit  injuria.     The  reason  on  which  it  is 

knowing  the  danger  or  risk,  the  man  is  founded   is  that,   whatever  may  be  the 

volens  to   undertake  the  work."     Lord  master's    general    duty   to    conduct   his 

Bramwell  in  Smith  v.  Baker  (1891)  A.  business  safely  in  reference  to  persons 

C.   325,   60  L.   J.  Q.   B.  N.   S.   6S3,  40  who  may  be  affected  by  it,  he  owes  no 

Week.  Rep.  392,  65  L.  T.  N.  S.  467,  55  legal  duty  in  that  respect  to  one  who 

J.  P.  660    (p.  344  of  Law  Reports).  contracts  to  work  in  the  business  as  it 

"Where     both     parties     have     equal  is."      Fitzgerald    v.    Connecticut    River 

mcnns   of   knowledge,   the   rule   is   that  Paper  Co.    (1891)    155  Mass.   155,   157, 

the   master   is   under   no   obligation   to  29  N.  E.  464. 

provide  for  the  safety  of  the  servant  to       In  the   case   last  cited   the   court   in 

a   greater    extent   than    the    servant   is  one  part  of  its  judgment  went  so   far 

bound   to   provide   for   his   own   safety,  as  to  extend  this  theory  to  cases  where 

To  this  case  the  maxim,  Volenti  non  fit  the  defense  raised  is  contributory  neg- 

injuria,  applies."     Rudd  v.  Bell   ( 1887 )  ligence,     and     declared     that     a     jury 

13  Ont.  Rep.  47.  "should    not   be   permitted    to   consider 

"One  who,  knowing  and  appreciating  the  conduct  of  the  defendant  by  itself, 
a  danger,  voluntarily  assumes  the  risk  and  find  that  it  was  negligent,  and  then 
of  it,  has  no  just  cause  of  complaint  consider  the  plaintiff's  conduct  by  it- 
against  another  who  is  primarily  re-  self,  and  find  that  it  was  reasonably 
sponsible  for  the  existence  of  the  dan-  careful."  But  this  doctrine  is  ineonsist- 
ger.  As  between  the  two,  his  voluntary  ent  with  the  accepted  view  of  the  sig- 
assumption  of  the  risk  absolves  the  nificanee  of  this  defense,  as  being  mere- 
other  from  any  particular  duty  to  him  ly  an  allegation  that  the  plaintiff's  neg- 
in  that  respect,  and  leaves  each  to  take  ligence  has  severed  the  causal  connec- 
such  chances  as  exist  in  the  situation,  tion  between  the  defendant's  act  and 
wdthout  a  right  to  claim  anything  from  the  injury  complained  of.  Thomas  v. 
the  other.  In  such  a  case  there  is  no  Quurtermaine  (1887)  L.  R.  18  Q.  B. 
actionable  negligence  on  the  part  of  him  Div.  685,  697,  56  L.  J.  Q.  B.  N.  S.  340, 
who  is  primarily  responsible  for  the  57  L.  T.  N.  S.  537,  35  Week.  Rep.  555, 
danger."  O'Maley  v.  South  Boston  51  J.  P.  516,  per  Bowen,  L.  J.,  who 
Gaslight  Co.  (1893)  158  Mass.  135,  47  also  remarks  that  "contributory  negli- 
L.  R.   A.   161,   32  N.   E.    1119.  genee    arises    when    there    has    been    a 

Tlie  remark  of  Lord  Cranworth,  that  breach  of  duty  on  the  defendant's  part, 

"a  party  who  rushes  into  danger  him-  not  where,  ex  hypothesi,  there  has  been 

self  cannot  say.  That  is  owing  to  your  none."     See  also  §   323,  ante. 
negligence,"  is  possibly  another  judicial       '  The  most  forcible  exposition  of  this 
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Whicli  of  these  antagonistic  views  is  correct  as  a  matter  of  abstract 
logic  is  a  question  upon  which  the  commentator  may  well  refrain 
from  expressing  any  decided  opinion,  since  it  is  apparent  from  the 
above  citations  that  any  opinion  which  he  expresses  must  necessarily 
run  counter  to  that  of  some  of  the  most  distinguished  of  modern 
jurists.  But  it  seems  quite  safe  to  say  that  the  latter  view  is  the 
more  likely,  in  the  practical  administration  of  justicei,  to  lead  to 
correct  conclusions.  An  act  which  changes  its  quality  completely, 
according  as  the  servant  is  or  is  not  aware  of  the  physical  conse- 
quences which  it  may  entail,  is,  we  think,  a  conception  altogether 
too  subtle  and  refined  to  be  comprehended  by  the  average  juror. 
This  consideration  should  perhaps  be  deemed  decisive  in  any  court 

view  is  contained  in  the  following  pas-  extent  of  the  danger,  and  voluntarily 
sage  from  Lord  Esher's  opinion  in  a  run  the  risk,"  said  (p.  657  of  Law  Re- 
ease  where  the  servant  was  injured  by  ports)  ;  "I  must  confess  I  do  not  like 
a  vicious  horse  of  whose  qualities  he  that  way  of  putting  it.  I  think  there 
had  for  some  time  past  been  fully  is  a  duty,  though  I  agree  that  there  is 
aware:  "If  the  master  had  any  duty  no  actionable  breach  of  that  duty  if 
at  all  to  take  care  of  his  workmen,  then  the  person  injured,  knowing  and  appre- 
allowing  this  imperfect  plant  to  con-  dating  the  danger,  voluntarily  elects 
tinue  to  be  used  was  surely  a  breach  to  encounter  it."  Lindley,  L.  J.,  in  the 
of  that  duty.  But  it  is  said  he  may  same  case  seems  to  have  regarded  the 
have  had  that  duty,  and  may  have  neg-  situation  in  the  sajne  light.  See  p.  659 
lected  it  as  to  those  of  his  workmen  of  the  Law  Reports, 
who  did  not  know  of,  or  were  not  af-  Compare  also  the  statement  of  Lord 
fected  by,  the  particular  defect,  but  not  Herschell  in  Smith  v.  Baker  (1891)  A. 
as  to  the  plaintiff,  who,  knowing  of  the  C.  325,  3fl6,  60  L.  J.  Q.  B.  N.  S.  683, 
defect,  still  continued  to  drive  the  horse,  65  L.  T.  N.  IS.  467,  55  J.  P.  660,  40 
and  therefore  comes  within  the  maxim  Week.  Rep.  392,  that  if  there  had  been 
referred  to.  I  confess  that  has  always  no  breach  of  duty,  it  would  obviously 
seemed  to  me  to  be  not  a  bad  way  of  have  been .  unnecessary  to  inquire 
illustrating  the  result;  but  it  is  to  whether  the  maxim  afforded  a  defense, 
my  mind  a  horrible  way  of  stating  Lord  Halsbury  also,  in  describing  the 
the  duty,  to  say  that  a  master  owes  conduct  of  the  defendants  in  the  same 
no  duty  to  a  servant  who  t«ows  case,  said  (p.  336  of  the  Law  Re- 
that  there  is  a  defect  in  machinery,  ports)  that  he  emphasized  the  word 
and,  having  pointed  it  out  to  one  "negligently"  because  some  of  the  judg- 
in  authority,  goes  on  using  it.  It  ments  below  seemed  to  him  to  "alter- 
soems  cruel  and  unnatural,  and,  in  my  nate  between  the  question  whether  the 
view,  utterly  abominable.  It  may  be  plaintiff  consented  to  the  risk,  and  the 
that  the  breach  of  this  duty  gives  no  question  whether  there  was  any  evi- 
right  of  action, — that  it  is  what  is  dence  of  negligence  to  go  to  the  jury, 
called  a,  duty  of  imperfect  obligation."  without  definitely  relying  on  either 
Yarmouth  v.   France    ( 1887 )    L.   R.    19  proposition." 

Q.  B.  Div.  647,  652,  57  L.  J.  Q.  B.  N.  S.  Compare  also  the  language  of  Lord 
7,  36  Week.  Rep.  281.  In  a  later  pas-  Herschell  in  Memiery  v.  Great  West- 
sage  in  his  opinion  the  same  judge,  re-  em  R.  Go.  (1889)  L.  R.  14  App.  Cas. 
ferring  to  the  theory  of  Bowen,  L.  J.,  179,  193,  58  L.  J.  Q.  B.  N.  S.  563,  61 
in  Thomas  v.  Quartermmne  (1887)  L.  L.  T.  N.  S.  566,  38  Week.  Rep.  145,  54 
R.  18  Q.  B.  Div.  685,  694,  695,  56  L.  J.  J.   P.   244. 

Q.  B.  N.  S.  340,  57  L.  T.  N.  S.  537,  35  In  William.s  v.  Birmingham  Battery 

Week.  Rep.  555,  51  J.  P.  516,  that  "the  &  Metal  Go.   (1899)   2  Q.  B.  338,  68  L. 

duty  of  an  occupier  of  premises  which  J.  Q.  B.  N.  S.  918,  it  was  assumed  by 

have  an  element  of  danger  upon   them  Romer,  L.   J.,  that  the  question  to  be 

reaches  its  vanishing  point  in  the  case  determined  was  whether  the  servant  had 

of  those  who  are  cognizant  of  the  full  lost    his    right    of    action    for    injuries 
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which  follows  the  rule  laid  down  in  the  loading  case  on  the  subject,^ 
that  the  question  whether  the  maxim  is  a  bar  to  an  action  must 
always,  in  the  first  instance  at  least,  be  one  of  fact ;  though  it  is  of 
less  moment  in  those  jurisdictions  in  which  the  functions  of  the  jury 
ai-e  virtually  restricted  to  determining  in  doubtful  cases  whether  the 
servant  fully  appreciated  the  conditions  imder  which  he  was  working 
at  the  time  of  the  accident. 

375.  Ordinary  risks  always  presiimed  to  have  been  voluntarily  under- 
taken,— That  a  servant  is  "volens"  in  regard  to  what  are  termed  the 
"ordinary"  risks  of  his  employment — that  is  to  say,  risks  the  exist- 
ence of  which  does  not  import  negligence  on  the  master's  part — is 
axiomatic  in  this  branch  of  law.  As  to  these  the  presumption,  both 
of  knowledge  and  of  voluntariness  of  action,  must  necessarily  be  con- 
clusive, \\'hatever  conception  may  be  entertained  as  to  the  economic 
aspect  of  the  relations  between  masters  and  servants.-'     What  risks 

caused  by  a  breach  of  duty  on  the  mas-  sition  thus  stated  there  is  no  difficulty 

ter's  part.     See  §   377,  note  7,  infra.  in  giving  an  assent,  provided  tliat  what 

In  Wa.Z?oce  v.  Culler  Paper  Mills  Go.  is  meant  by  engaging  to  perform  a  dan- 

(189'2)   19  Se.  Sess.  Cas.  4th  series,  1)15,  gerous  operation,  and  by  the  risks  in- 

it  was  laid  down  that  the  servant's  con-  cident  thereto,  be  properly  defined.    The 

tinuance  of  work  did  not  show  a  will-  neglect  of  such   definition  may  lead  to 

ingness  to  take  the  risk  on  agreement  error.     Where   a,   person   undertakes   to 

"to    relieve    his    master    of    the    conse-  do  work  which  is  intrinsically  danger- 

quences  of  any  injury  caused  by  what,  ous     notwithstanding    that     reasonable 

ex  hypothesi,  is  the  mast€.r's  fault."  care   has   been    taken    to   render    it   as 

''Smith  V.   Baker    (1891)    A.   C.   325,  little  dangerous  as  possible,  he  no  doubt 

60  L.  J.  Q.  B.  N.  S.  683,  40  Week.  Rep.  voluntarily  subjects  himself  to  the  risks 

392,  65  L.  T.  N.  S.  467,  55  J.  P.  600.  inevitably    accom.panying    it,    and    can- 

'  "There  are  many  kinds  of  work  in  not,  if  he  suffers,  be  permitted  to  cora- 
whieh  danger  isi  necessarily  inherent,  plain  that  a  wrong  has  been  done  him, 
where  precautions  such  as  would  insure  even  though  tho  cause  from  which  he 
safety  to  the  workman  are  either  im-  suffers  might  give  to  others  a  right  of 
possible,  or  would  only  be  attainable  at  action.  For  example,  one  who  has 
an  expense  altogether  incommensurate  agreed  to  take  part  in  an  operation  ne- 
with  the  end  to  be  accomplished.  In  all  eessitating  the  production  of  fumes  in- 
such  cases  the  workma.n  must  rely  upon  jurious  to  health  would  have  no  cause 
his  own  nerve  and  skill ;  and,  in  the  of  action  in  respect  of  bodily  suffering 
absence  of  express  stipulation  to  the  or  inconvenience  resulting  therefrom, 
contrary,  the  risk  is  held  to  be  with  though  another  person  residing  near  to 
him,  and  not  with  the  employer."  the  seat  of  these  operations  might  well 
Lord  Watson  in  Smith  v.  Baker  (1891)  maintain  an  action  if  he  sustained  such 
A.  C.  325,  35U,  GO  L.  J.  Q.  B.  N.  S.  683,  injuries  from  the  same  cause." 
(i5  L.  T.  N.  S.  467,  55  J.  P.  660,  40  "A  workman,  whether  he  belongs  to 
Week.  Rep.   392.  the    regular    staff    of    the    occupier    of 

"The  maxim,"  said  Lord  Herschell  in  promises,  or  is  called  in  for  the  occa- 
the  same  case,  "has  no  special  apiDlica-  sion,  cannot  be  heard  to  complain  that 
tion  to  the  case  of  employer  and  em-  a  part  of  those  premises  which  he  is 
ployed,  though  its  application  may  well  hired  to  repair  was  in  a  dangerous  con- 
be  invoked  in  such  a  case.  The  prin-  dition,  as  he  is  paid  for  the  risk  he  runs 
ciplc  embodied  in  the  maxim  has  some-  in  doing  the  work,  and  voluntarily  in- 
times  in  relation  to  cases  of  employer  curs  it."  Roberts  &  W.  Employers'  Lia- 
and  employed,  been  stated  thus:  A  per-  bility,  3d  ed.  252,  quoted  with  approval 
son  who  is  engaged  to  perform  a  dan-  by  Fry,  L.  J.,  in  Tliomas  v.  Quarter- 
gerous  operation  takes  upon  himself  the  niaine  (1887)  L.  R.  18  Q.  B.  Div.  685, 
risks  incident  thereto.     To  the   propo-  702,  56  L.  J.  Q.  B.  N.  S.  340,  57  L.  T. 
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are  deemed  ordinary,  so  as  to  fall  within  the  scope  of  this  rule,  is 
a  question  already  discussed  in  a  former  chapter.  See  §§  264-269, 
ante. 

378.  Doctrine  that  voluntary  action  is  inferable,  as  matter  of  law, 
when  appreciation  of  an  extraordinary  risk  is  proved. —  a.  United 
Kingdom  and  British  Colonies. — The  earlier  decisions  in  England 
proceed  upon  the  theory  tliat  the  servant's  inability  to  maintain  the 
action  became  a  necessary  inference  as  soon  as  it  was  clearly  estab- 
lished that  he  had  accepted  or  remained  in  the  employment  with  a 
full  comprehension  of  the  risk  from  which  his  injury  resulted.-^ 

N.  S.  537,  35  Week.  Rep.  55,  51  J.  P.  against  a  railway  company  by  a  con- 
516.  tractor's     servant     who     was     injured, 

"If  people  will  enter  into  dangerous  while  working  on  the  track,  by  a  pass- 
employment,  they  do  so  without  making  ing  train  which  came  upon  him  unex- 
other  people  liable  for  injuries  they  sus-  peotedly,  owing  to  the  failure  of  the 
tain."  Lindley,  L.  J.,  in  his  opinion  de-  company  to  have  a  proper  system  by 
livered  in  the  court  of  appeals  in  Smith  which  warning  could  be  conveyed  to  la- 
V.  Baker  (1891)  A.  C.  325,  343,  60  L.  J.  borers  in  the  plaintiff's  position.  Cock- 
Q.  B.  N.  S.  683,  40  Week.  Rep.  392,  65  burn,  Ch.  J.,  said:  "If  the  plaintift',  in 
L.  T.  N.  S.  467,  55  J.  P.  660.  In  the  doing  the  work  on  the  railway,  is  to 
same  case  ( p.  340 ) ,  Lord  Bramwell  be  looked  upon  as  the  servant  of  the 
argues  on  the  hypothesis  that  the  max-  company,  the  decision  of  the  court  of 
im  operates  a.'?  a  bar  to  an  action  under  exchequer  in  his  favor  cannot,  as  it 
such  circumstances,  and  expressly  ap-  seems  to  me,  be  upheld.  It  could  not 
proves  of  the  statement  in  the  court  of  be  said  that  any  deception  was  prac- 
appeal,  that  "a  person  who  is  engaged  tised  on  the  plaintiff  as  to  the  degree 
to  perform  a  dangerous  operation  takes  of  danger  to  which  he  would  be  ex- 
the  risk  of  the  operation  of  the  work  posed.  He  must  be  taken  to  have  been 
that  he  is  called  on  to  perform."  aware   of   the  nature  and  character   of 

If  the  employment  is  in  its  own  na-  the  work  and  its  attendant  risks  when 
ture  attended  with  danger,  the  work-  he  entered  into  the  employ  of  the  con- 
man  is  presumed  to  know  its  danger,  tractor  for  the  job  in  question,  or,  at 
and  therefore,  if  he  voluntarily  en-  all  events,  he  must  have  become  fully 
gages  in  it,  he  is  not  entitled  to  com-  aware  of  it  as  soon  as  he  began  to  work, 
plain  of  the  danger  attending  it.  In  If  he  had  been  misled  in  supposing  that 
such  a  case  the  maxim.  Volenti  non  precautionary  measures  such  as  the  dan- 
fit  injuria,  is  applicable.  Cook  v.  Bell  gerous  nature  of  the  service  rendered 
(1857)   20  Sc.  Sess.  Cas.  2d  series,  137.    reasonably  necessary  would  be  taken,  he 

See  also  Rudd  v.  Bell  (1887)  13  Ont.  had  a  right  to  throw  up  his  engagement 
Rep.  47,  where  a  servant  whose  hand  and  to  decline  to  go  on  with  the  work; 
came  into  contact  with  the  knives  of  a  and  such  would  have  been  his  proper 
jointer  working  through  a  slot  in  a  course.  But,  with  a  full  knowledge  of 
itablo   was   denied   rEicovery.  the  danger,  he  continued  in  the  employ- 

'  Skipp  V.  Eastern  Counties  R.  Co.  ment,  and  had  been  working  in  the  tun- 
(1853)  9  Exch.  223,  3  C.  L.  Rep.  185,  nel  for  a  fortnight  when  the  accident 
23  L.  J;  Exch.  N.  S.  23;  Senior  v.  Ward  happened.  A  man  who  enters  on  a  nec- 
(1859)  1  El.  &  El.  385,  28  L.  J.  Q.  B.  essarily  dangerous  employment  with  his 
N.  S.  139,  5  Jur.  N.  S.  172,  7  Week,  eyes  open  takes  it  with  its  accompany- 
Rep.  261;  OriffUhs  v.  Gidloto  (1858)  3  ing  risks.  On  the  other  hand,  if  the 
Hurlst.  &  N.  648,  27  L.  J.  Exch.  N.  S.  danger  is  concealed  from  him  and  an 
404.  accident     happens    before     he     becomes 

The  most  elaborate  presentment  of  aware  of  it.  or  if  he  is  led  to  expect,  or 
this  view  is  to  be  found  in  the  leading  may  reasonably  expect,  that  proper  pre- 
case  of  Woodley  v.  Metropolitan  Dist.  cautions  will  be  adopted  by  the  employ- 
R.  Co.  (1877)  L.  R.  2  Exch.  Div.  384,  er  to  prevent  or  lessen  the  danger,  and 
46  L.  J.  Exch.  N.  S.  521.  Three  out  of  from  the  want  of  such  precautions  an 
five  justices  of  the  court  of  appeal  held  accident  happens  to  him  before  he  has 
that    no    action    could    be    maintained  become  aware  of  their  absence,  he  may 
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This  theory  is  now  superseded  in  that  country  and  its  colonial  de- 
pendencies by  the  one  which  will  be  explained  in  §  377  infra.  But 
even  in  the  cases  which  have  established  the  new  rule  there  has  been 
more  or  less  difference  of  opinion.  Some  distinguished  judges  have 
unreservedly  declared  themselves  in  favor  of  retaining  the  original 


hold  the  employer  liable.  If  he  be- 
comes aware  of  the  danger  which  has 
been  concealed  from  him,  and  which  he 
had  not  the  means  of  becoming  ac- 
quainted with  before  he  entered  on  the 
employment,  or  of  the  want  of  the  nec- 
essary means  to  prevent  mischief,  his 
proper  course  is  to  quit  the  employ- 
ment. If  he  continues  in  it  he  is  in  the 
same  position  as  though  he  had  accept- 
ed it  with  a  full  knowledge  of  its  dan- 
ger in  the  first  instance,  and  must  be 
taken  to  waive  his  right  to  call  upon  the 
employer  to  do  what  is  necessary  for 
his  protection,  or,  in  the  alternative,  to 
quit  the  service.  If  he  continues  to  take 
the  benefit  of  the  employment  he  must 
take  it  subject  to  its  disadvantages. 
He  cannot  put  on  the  employer  terms  to 
which  he  has  now  full  notice  that  the 
employer  never  intended  to  bind  him- 
self. It  is  competent  to  an  employer,  at 
least  so  far  a.s  civil  consequences  are 
concerned,  to  invite  persons  to  work  for 
him  under  circumstances  of  danger 
caused  or  aggravated  by  want  of  due 
precautions  on  the  part  of  the  emiploy- 
er.  If  a  man  chooses  to  accept  the  em- 
ployment, or  to  continue  in  it  with  a 
knowledge  of  the  danger,  he  must  abide 
the  consequences,  so  far  as  any  claim 
to  compensation  against  the  employer  is 
concerned.  Morally  speaking,  those 
who  employ  men  on  dangerous  work 
without  doing  all  in  their  power  to  ob- 
viate the  danger  are  highly  reprehensi- 
ble, as  I  certainly  think  the  company 
were  in  the  present  instance. 
But  it  may  be  said  the  plaintiflt  was  not 
in  the  service  of  the  defendants  at  all. 
He  was  on  their  premises,  not  only  on 
lawful  business,  but  it  may  be  said  by 
their  invitation,  as  he  was  working  un- 
der a  contractor  employed  by  them  to 
do  the  work  in  question.  He  sustained 
the  injury  complained  of  through  what 
the  jury  have  found  to  have  been  negli- 
gence on  the  part  of  the  company;  he 
is  therefore  entitled  to  damages.  But 
this  reasoning  appears  to  me  to  be  fala- 
cious.  That  which  would  be  negligence 
in  a  company  with  reference  to  the  state 
of  their  premises  or  the  manner  of  con- 
ducting their  business,  so  as  to  give  a 
right  to  compensation  for  an  injury  re- 


sulting therefrom  to  a  stranger  law- 
fully resorting  to  their  premises  in  ig- 
norance of  the  existence  of  the  danger, 
will  give  no  such  right  to  one  who,  be- 
ing aware  of  the  danger,  voluntaiily 
encounters  it,  and  fails  to  take  the  ex- 
tra care  necessary  for  avoiding  it.  The 
same  observation  arises  as  before:  With 
full  knowledge  of  the  manner  in  which 
the  traffic  was  carried  on,  and  of  the 
danger  attendant  on  it,  the  plaintiff 
thought  proper  to  remain  in  the  employ- 
ment. No  doubt  he  thought  that  by  the 
exercise  of  extra  vigilance  and  care  on 
his  part  the  danger  might  be  avoided. 
By  a  want  of  particular  care  in  deposit- 
ing one  of  his  tools  he  exposed  himself 
to  the  danger,  and  unfortunately  suf- 
fered from  it.  He  cannot,  I  think,  make 
the  company  liable  for  injury  arising 
from  danger  to  which  he  voluntarily 
exposed  himself.  The  contractor,  the 
immediate  employer  of  the  plaintiff,  un- 
dertook to  execute  work  which  he  knew 
wovild  be  attended  with  danger  in  the 
circumstances  under  which  it  was  to  be 
executed.  The  plaintiff  as  his  servant 
did  the  same.  They  are  in  a  very  dif- 
ferent position  from  that  in  which  they 
would  have  stood  had  they  been  at  work 
on  the  defendants'  premises  in  igno- 
rance of  the  danger."  Mellor,  J.,  e.x- 
preased  his  concurrence  as  follows: 
"When,  therefore,  the  contractor  in  this 
case  undertook  to  perform  the  work  in 
question,  and  in  the  performance  of 
which  the  plaintiff  was  engaged  at  the 
time  of  the  accident^  it  is  reasonable  to 
assume  that  the  character  and  nature 
of  the  work  was  duly  considered  and  in- 
cluded in  the  price  paid  for  it;  and 
if  the  plaintiff  thought  that  there  was 
danger  of  an  unusual  character  in  the 
nature  of  the  work,  he  ought  either  to 
have  stipulated  with  his  master  or  the 
company  to  provide  some  additional 
means  or  precautions  against  such  pos- 
sible danger,  or,  as  he  was  better  able 
to  judge  than  they  whether  the  work 
could  safely  be  performed  without  ad- 
ditional precautions,  he  ought  to  have 
refused  the  task  unless  they  were  pro- 
vided. ...  I  think  that  the  com- 
pany can  in  no  respect  be  said  to  be 
guilty   of   negligence.     They   conducted 
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doctrine.^  Others,  while  they  admit  that  proof  of  the  servant's 
knowledge  of  the  risk  Avliich  caused  his  injuiy  is  not  of  itself  suffi- 
cient to  let  in  the  operation  of  the  maxim,  have  so  qualified  the  effect 
of  this  concession,  hoth  by  the  language  in  which  they  have  stated 
their  abstract  doctrinal  position,  and  by  the  practical  construction 
which  they  have  placed  upon  tlie  maxim  with  reference  to  o'vncrete 
facts,  that  the  adoption  of  their  views  would  do  very  little  to  improve 
the  servant's  position.  Indeed,  their  utterances  have  been  cited  as 
authority  for  decisions  Avliich  are  in  no  respect  different  from  what 
they  would  have  been  if  the  original  English  theory  had  been  relied 


upon.' 

the  business  in  the  ordinai-y  way,  and 
the  accident  did  not  occur  through  any 
misconduct  or  mismanagement  on  their 
part.  I  think  that  the  plaintiff,  who 
must  be  presumed  to  know  the  ordinary 
traffic  of  the  company,  and  the  limited 
space  within  which  he  had  to  work, 
came  within  the  maxim,  Volenti  non  fit 
injuria,  and  has,  at  all  events,  no  rem- 
edy against  the  defendants.  .  .  . 
In  the  present  case  the  plaintiff  had 
probably  the  same  opportunity  of  judg- 
ing of  the  possible  danger  as  his  master 
had,  and  might  have  declined  the  work, 
and  refused  to  undertake  it,  without  ad- 
ditional precautions  being  taken  or 
means  provided  by  his  master,  but,  as 
it  appears  to  me,  that  was  a  matter  af- 
fecting his  relation  with  his  master,  and 
not  in  any  way  affecting  the  duty  of 
the  company." 

''In  Yarmouth  v.  France  (1887)  L. 
R.  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N. 
S.  7,  36  Week.  Rep.  283  (p.  667)  Lopes, 
L.  J.,  thus  sums  up  his  views  with  re- 
gard to  the  application  of  the  maxim  in 
cases  where  the  servant  brings  suit  un- 
der the  employers'  liability  act  of  1880 : 
"Whereas,  before  tha  act  knowledge 
would  have  disentitled  the  workman  to 
recover,  now  knowledge  in  the  specified 
cases  is  no  longer  to  create  a  disability, 
provided  the  workman  gives  informa- 
tion; but  if,  after  giving  information, 
he  continues  in  the  employment  know- 
ing the  danger  he  is  incurring  the  same 
inference  arises  as  heretofore,  viz.,  the 
inference  that  he  voluntarily  runs  the 
risk;  and  any  evidence  of  negligence 
arising  from  any  breach  of  duty  on  the 
part  of  the  employer  is  by  the  work- 
man's conduct  displaced."  See  further, 
as  to  this  judge's  views,  in  §  383,  note 
4,  infra. 

In  Memhery  v.  Great  Western  R.  Co. 
(1889)  L.  R.  14  App.  Cas.  179,  58  L.  .J. 


Q.  B.  N.  S.  563,  61  L.  T.  N.  S.  566,  38 
Week.  Rep.  145,  54  J.  P.  244,  Lord 
Bramwell  expressed  a  very  decided 
opinion  that  the  maxim  was  a  bar  to 
the  action  simply  for  the  reason  that 
the  servant  had  been  fully  aware  of  tiie 
danger  to  which  he  was  exposed.  See 
§  377,  note  12,  infra,  for  the  facts. 

In  Smith  v.  Baker  (1891)  A.  C.  325, 
60  L.  3..  Q.  B.  N.  S.  683,  40  Week.  Rep. 
392,  65  L.  T.  N.  S.  467,  55  J.  P.  660, 
by  which  the  new  theory  was  definitely 
settled,  the  same  eminent  jurist  record- 
ed an  emphatic  dissent  from  the  con- 
clusions arrived  at  by  the  House  of 
Lords.  The  original  theory  seems  also 
to  have  held  its  ground  in  Scotland 
almost  up  to  the  time  when  Smith  v. 
Baker  was  decided. 

In  Fraser  v.  Eood  ( 1887 )  15  Sc.  Sess. 
Oas.  4th  series,  178,  it  was  held  that, 
although  the  vicious  temper  of  a.  horse 
was  a  defect  in  the  plant  of  his  em- 
jjloyer,  a  stableman  who  entered  his 
stall,  having  known  for  four  years  that 
the  animal  was  a  dangerous  one,  was,  aa 
matter  of  law,  debarred  from  recover- 
ing for  injuries  caused  by  a,  bite. 

In  another  case,  where  a  judge  put 
the  question  to  the  jury  whether  "the 
plaintiff,  a  carrier,  knowing  the  char- 
acter of  a  restive  horse  he  was  told  to 
drive,"  did,  with  that  knowledge  and 
M'ith  knowledge  of  the  danger  to  which 
he  was  exposed,  undertake  the  charge 
of  it,  "a  finding  that  the  plaintiff  loiew 
of  the  horse's  character  and  the  risk 
he  ran  in  taking  charge  of  it"  was  held 
to  imply  that  the  plaintiff  went  volun- 
tarily to  drive  the  horse  and  undertook 
the  risk,  and  to  amount,  therefore,  to  a, 
verdict  for  the  defendant.  Wilson  v. 
Boyle  (1889)  17  Sc.  Sesa  Cas.  4th 
series,  62. 

'In  Yarmouth  v.  France  (1887)  L. 
R.  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N, 
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b.  United  States. — In  most  of  the  American  states  the  correctness 
of  tlie  original  English  theorj'  has  always  been  taken  for  granted, 
the  consequence  being  that  the  servant's  position  in  cases  where  he  is 
shown  to  have  had  knowledge  of  the  abnormal  risk  to  which  his 
injury  was  due  is  the  same,  whether  the  master  relies  upon  the 
theory  of  a  contractual  assumption  of  that  risk  or  upon  the  defense 
furnished  by  the  maxim.* 

S.  7,  36  Week.  Eep.  283,  it  is  mentioned  tion  against  his  employer.  Devitt  v. 
that  for  some  months  after  the  publi-  Pacific  R.  Co.  (1872)  50  Mo.  302:  Mad 
cation  of  the  opinions  delivered  in  River  &  L.  E.  R.  Co.  v.  Barher  ( 185G ) 
Thomas  v.  Qiiarlermaine  (1887)  L.  R,  5  Ohio  St.  541,  67  Am.  Dec.  312;  West 
18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  340,  57  v.  Southern  P.  Co.  (1898)  29  C.  C.  A. 
L.  T.  N.  S.  537,  35  Week.  Rep.  555,  51  219,  56  U.  S.  App.  323,  85  Fed.  392; 
J.  P.  516,  the  judges  of  the  courts  of  WilUam,s  v.  Louisi'ille  i£  N.  R.  Co. 
first  instance  made  a  practice  of  taking  (1901)  23  Ky.  L.  Rep.  1124,  64  S.  W. 
cases  from  the  juries  whenever  the  serv-  738;  lioijennchuts:  v.  Smith  (1886)  84 
ant's  knowledge  of  the  risk  was  proved,  Ky.  330,'  1  S.  W.  578;  Southern  P.  Co. 
this  course  being  supposed  to  be  justi-  v.  Johnson  (1895)  16  C  C.  A.  317,  44 
fied  or  required  by  the  decision  of  the  U.  S.  App.  1,  69  Fed.  559. 
court  of  appeai.  That  this  supposition  In  Knisley  v.  Pratt  (1806)  148  N.  Y. 
was  not  altogether  inexcusable  is  clear  372,  32  L.  R.  A.  367,  42  N.  E.  930, 
from  the  extracts  from  the  opinions  both  where  the  servant  was  injured  by  rea- 
ct Bowea  and  Fry,  LL.  J.,  which  is  son  of  the  master's  failure  to  fence  ma- 
set  out  in  note  11  to  the  following  sec-  chinery,  as  required  by  statute,  the 
tion.  court  said:      "Where  the  obvious  risks 

The  true  significance  of  the  decision  of  the  business  result  in  injury,  the 
of  Thomas  v.  Quartermaine,  as  it  was  inability  of  the  employee  to  sue  is  due 
afterwards  explained  in  Yarmouth  v.  to  the  fact  that  he  voluntarily  assumed 
France  (see  §  377,  infra),  was  also  those  risks,  not  necessarily  under  an  im- 
missed  in  two  Australian  cases.  In  plied  contract  to  do  so,  but  by  an  in- 
one  of  these  it  was  laid  down  that  the  dependent  act  of  waiver  evidenced  by 
servant  cannot  recover  if,  before  the  his  entering  the  employment  with  a  full 
happening  of  the  accident,  he  had  full  knowledge  of  all  the  facts." 
knowledge, "  not  merely  of  the  facts,  but  A  similar  doctrine  has  been  applied 
of  the  risks  attendant  upon  the  per-  in  several  American  cases,  where  the 
formance  of  his  duties.  Collins  v.  defendant  was  not  the  plaintifi''s  mas- 
Munro  (1887)  14  Vict.  L.  R.  (L.)  1.  ter,  and  the  doctrine  of  a  contractual 
In  the  other  the  maxim  was  held  to  be  assumption  of  risks  had,  therefore,  no 
a  bar  to  the  action,  as  a  matter  of  law,  pertinence. 

where  the  plaintiff  went  on  using  a,  de-  An  employee  of  a  railroad  company 

fective  boiler  after  receiving  a  promise  which   has   the  right  under  a   contract 

that   it  should  be   repaired.     Simat   v.  to    use    the    railroad   track    of    another 

Silva    (1887)    8   New   So.  Wales  L.  R.  party   has   no    right   of   action   against 

(L.)    415.     The  correctness  of  the  lat-  the  owner  of  the  track  for  injuries  re- 

ter  decision  was   questioned  in   Patter-  ceived  in  consequence  of  his  foot  becom- 

son  V.  Stevens   (1890)   1  New  So.  Wales  ing  caught  in  a  defective  or  improperly 

Ii.  R.    (L. )    83,  on  the  ground  that  it  protected  frog  in  such  track,  where  he 

was  inconsistent  with  Thomas  v.  Quar-  went  to  work  upon  the  track  knowing 

lermaine.    This  cliange  of  view  was  pre-  its   condition.      His   assumption   of   the 

sumably  the  result  of  the  explanatory  risks  of  the  employment  is  no  less  than 

remarks  in  Yarmouth  v.  France.     But  if  he  had  been  under  contract  with  such 

even  under  the   older  theory  the   deei-  owner.      Wood    v.    Locke     { 1888 )     147 

sion   is   probably  erroneous  in  view   of  Mass.   604,   18   N.  E.   578. 

the  fact  that  the  servant  had  gone  on  The  danger  which  arises  from  the  fact 

working  in  reliance  on  the  promise  of  that   merchandise   is   piled   against   the 

repairs.     See  chapter  xxii.,   post.  slats  inclosing  the  well  of  a,  freight  el- 

'  In  the  following  cases  the  maxim  evator  in  a  leased  store  in  such  a  man- 
was  explicitly  referred  to  as  operating  ner  that  the  tenant's  employees  can 
to  bar  the  servant's  recovery  in  an  ac-  only  start  the  elevator  by  standing  on 
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In  Alabama  the  extreme  view  was  at  first  taken  that  the  maxim 
never  constituted  a  defense  to  an  action  under  an  employers'  liability 
act  which  was  copied  from  that  of  England.^  But  this  doctrine  was 
repudiated  five  years  afterwards  by  a  decision  which  embodied  the 
more  rigorous  i-ule  that  the  maxim  is  applicable,  as  a  matter  of  law, 
whenever  the  risk  was  appreciated  by  the  servant.^ 

In  two  Massachuse'tts  cases  a  strong  inclination  was  manifested  to 
adopt  the  English  doctrine  explained  in  §  377,  infra  J     But  shortly 

the  platform   is  obvious,   and   therefore  she  knows  their  condition  and  that  there 

accepted  by  them  in  such  a  sense  that  is   tKime   danger   in   passing  over   them, 

one   of  them   cannot  hold  the  landlord  their   condition   is   constantly   changing 

liable    for    injuries    received    in   operat-  vi'ith  spraj'  falling  on  them  and  freezing, 

ing  the   elevator.     McCarthy  v.   Foster  the  extent  of  the  danger  is  not  obvious, 

(1892)    156  Mass.  511,  31  N.  E.  385.  from  a  mere  ocular  inspection,  and  she 

In  Erslew  v.  New  Orleans  &  N.  E.  R.  has  no  means  of  egress  from  the  build- 
Co.  (1897)  49  La.  Ann.  86,  21  So.  153,  ing  she  works  in  except  the  steps. 
it  was  conceded  that  a  brakeman  em-  In  Mahoney  v.  Dore  (1892)  155 
ployed  by  a  steam  railroad,  who  was  in-  Mass.  513,  30  N.  E.  366,  where  a  fe- 
jured  through  being  swept  off  the  top  male  employee  was  injured  through 
of  a  ear  by  a  guy-wire  maintained  in  slipping  on  a  staircase  which  became 
a  dangerous  position  by  an  electric  rail-  temporarily  covered  with  ice  during  the 
road  company,  would  be  debarred  from  term  of  her  employment,  it  was  held 
recovering  damages  from  the  latter  com-  to  be  a  question  of  fact  whether,  when 
pany  if  it  had  been  proved  that  he  had  she  started  down  the  stairs,  she  under- 
continued  in  the  service  with  a  positive  stood  and  appreciated  the  danger  of  go- 
knowledge  of  the  precise  danger  as-  ing,  and,  if  she  understood  it,  whether 
sumed;  but  it  was  held  that  the  evi-  she  assumed  it  voluntarily,  or  because 
dence   did  not  establish  the  conclusion,  she  felt  obliged  to  continue  in  the  serv- 

^  Mobile    &    B.    R.     Go.    v.    Holborn  ice  and  make  the  best  of  the  situation 

(1887)    84   Ala.    133,   4   So.    146.      The  in  which  she  found  herself.     Knowlton, 

court    said:      "If    it    was    intended    in  J.,  after  laying  it  down  that  the  maxim 

Thomas  v.   Quartermaine    (1887)    L.  R.  was  a  conclusive  defense  in  the  case  of 

18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S.  ordinary   risks  and   extraordinary   dan- 

340,  57  L.  T.  N.  S.  537,  35  Week.  Rep.  gers   which   may  be   considered  normal, 

555,  51  J.  P.  516,  to  apply  the  maxim,  proceeded  thus:     "But  in  a  much  larger 

Volenti  non  fit  injuria,  to  the  case  of  class  of  cases  it  is  a  question  of  fact, 

a    defect    of    which    the    employer    was  when   one   has  been   injured   by   reason 

aware    and    negligently    failed    to    rem-  of  an  exposure  which  he  knew  involved 

edy,  we  are  not  willing  to  adopt  such  some  risk,  whether  he  voluntarily  took 

construction  of  the   statute."  the  risk  of  the  injury  which  he  received. 

°  Birmingham  R.  &  Electric  Co.  v.  The  question  divides  itself  into  two 
Allen  (1892)  99  Ala.  359,  20  L.  R.  A.  parts,  first,  whether  he  understood  and 
457,  13  So.  8.  To  the  same  general  ef-  appreciated  the  risk,  which  is  sometimes 
feet  see  Louisville  &  N.  R.  Co.  v.  Banks  a  question  of  law  and  sometimes  a  ques- 
(1894)  104  Ala.  508,  16  So.  547;  Louis-  tion  of  fact;  secondly,  if  he  appreciated 
ville  &  N.  R.  Go.  v.  Stutts  (1894)  105  it,  whether  he  assumed  it  voluntarily 
Ala.  368,  17  So.  29;  Alabama  G.  8.  R.  or  acted  under  such  an  exigency,  or  such 
Co.  V.  Davis  (1898)  119  Ala.  572,  24  aji  urgent  call  of  duty,  or  such  con- 
So.  862 ;  Bridges  v.  Tennessee  Coal,  I.  straint  of  any  kind,  as,  in  reference  to 
<f  R.  Go.  (1895)  109  Ala.  287,  19  So.  the  danger,  deprives  his  act  of  its  volun- 
4Q5_  tary  character.     He  may  reluctantly,  so 

'  In   Fitzgerald   v.    Connecticut    River  far  as  the  danger  is  concerned,  and  un- 

Paper  Go.    (1891)    155  Mass.  156,  29  N.  der  extraneous  pressure  which  amounts 

E.  464,  it  was  held  that  an  employee  in  almost  to  compulsion,  expose  himself  to 

attempting    to    descend    slippery    steps  a  danger  which  originates  in  anotlier's 

holding  bv   the   rail   does   not,   as  mat-  fault,  and  under  such  circumstances  it 

ter  of  la.w,  voluntarily  assume  the  risk  cannot  be  said  that  he  assumes  the  risk 

of  (Slipping  and  falling,  where,  although  voluntarily.     .     .     .    The    tendency    of 
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aftenvards,  that  doctrine  was  denied  to  be  applicable  to  a  case  in 
which  the  risk  was  due  to  the  condition  of  a  permanent  structure 
which  had  remained  unchanged  since  the  servant  began  work,  several 
jears  before  the  accident.^  In  a  still  later  case  it  was  laid  down  that 
where  a  new  risk  is  created  by  the  introduction  of  new  appliances 
after  the  servant  has  entered  the  employment,  and  he  continues  to 
work  without  any  objection,  he  is  as  much  debarred  from  an  action 
as  if  the  risk  had  existed  when  he  first  entered  the  employment.^ 
It  would  seem,  therefore,  that  this  court  has  finally  elected  to  repu- 
diate the  English  doctrine  in  toto.     Compare  §  384,  infra. 

377.  Doctrine  tliat  voluntary  action  is  not  inferable,  as  matter  of  law, 
when  appreciation  of  an  extraordinary  risk  is  proved. —  a.  United 
Kingdom  and  British  Colonics.  —  After  an  extraordinarily  pro- 
tracted and  elaborate  discussion  by  some  of  the  ablest  of  the  English 
judges,  it  has  at  length  been  finally  settled  that,  in  order  to  let  in 
the  defense  embodied  in  the  maxim,  it  is  necessary  to  do  something 
more  than  to  prove  that  the  servant  knew  of  and  comprehended  the 
risk  from  which  his  injury  resulted. 

This  doctrine  is  possibly  recognized  in  an  early  Scotch  case  which 
was  afterwards  declared  by  the  House  of  Lords  to  have  been  rightly 
decided  on  the  facts.^     But  the  language  used  was,  as  is  indicated 

recent  decisions  is  to  hold  that,  in  re-  strap.  The  maxim  was  not  mentioned 
gard  to  dangers  growing  out  of  the  mas-  in  the  opinion  of  the  majority,  but 
ter's  negligence,  which  are  not  covered  Knowlton,  J.,  in  a  lengthy  dissenting 
by  the  implied  contract  between  the  judgment,  argued  on  the  assumption 
master  and  servant  when  the  service  that  the  rights  of  the  plaintiff  turned 
was  undertaken,  it  is  a  question  of  fact  upon  the  question  whether  the  servant 
whether  a  servant  who  works  on,  appre-  was  volens,  and  he  considered  that  this 
ciating  the  rislc,  assumes  it  voluntarily  question,  in  view  of  the  fact  that  the 
or  endures  it  because  he  feels  con-  risk  had  been  superadded  to  the  em- 
strained  to."  The  learned  judge  added  ployment,  was  for  the  jury  to  deter- 
that  he  was  not  aware  of  any  adjudica-  mine. 

tions  in  Massachusetts  which  were  nee-       '  In  Sword  v.  Cameron    ( 1839 )    1   Sc. 

essarily  inconsistent  with  the  "just  and  Sess.  Cas.  2d  series,  493,  where  the  de- 

reasonable  doctrine"  of  Smith  v.  Baker  fendant  was  held  liable  for  a  defective 

(see  §  377,  note  7,  infra),  although  dif-  system  in  blasting  which  left  the  work- 

ferent  opinions   had  been  expressed  on  man  an  insufficient  interval  to  reach  a 

the  point  ruled  in  that  case  by  eminent  place  of  safety  after  the  signal  to  fire 

judges,  Ixtth  English  and  American.  the  charge.     Lord  Mackenzie  remarked 

'  O'Malcy  v.  South  Boston  Gaslight  that  he  did  not  see  any  ground  for  sup- 
Co.  (189,3)  158  Mass.  135,  47  L.  R.  A.  porting  the  finding  of  the  lower  court 
161,  .32  N.  E.  1119  (servant  denied  re-  implying  that  the  plaintiff  had  not  used 
covery  for  injuries  caused  by  the  want  sufficient  expedition  to  escape,  except  ii 
of  guards  upon  a  run  along  which  be  should  be  thought  that  the  maxim  Vo- 
was  employed  to  wheel  coal).  lenti  non  fit  injuria,  could  apply.     "The 

"  Carrigan   v.    Washburn   &    M.    Mfg.  English  of  that,"  said  the  learned  judge. 

Go.  (1898)   170  Mass.  79,  48  N.  E.  1079.  "would    just    be    that,    if    the    pursuer 

Compare   Davis   v.   Forbes    (1898)    171  wished  to  be  killed,  why  let  him  be  so. 

Mass.  548,  47  L.  R.  A.   170,  51  N.  E.  But   I   am   afraid  that  will  hardly  do. 

20,  where  a  servant  was  denied  recov-  Suppose   that  the   pursuer  had   walked 

ery  for  injuries  caused  by  a  defective  up  to  the  blast  and  sat  down  on  the 


§  377]  VOLENTI  NON  FIT  INJURIA.  991 

by  the  passage  quoted  in  the  note  below,  rather  nebulous,  and  more 
than  thirty  years  elapsed  before  the  theory  thus  vaguely  hinted  at 
was  adopted  by  any  English  judge.  The  decision  referred  to  was, 
however,  carefully  limited  to  the  point  that  voluntary  action  is  not 
necessarily  deducible  from  the  servant's  knowledge,  if  the  injurj- 
was  caused  by  the  master's  breach  of  a  specific  duty  imposed  by 
statute  for  the  proljcction  of  the  servant.^  A  few  years  afterwards  a 
similar  doctrine,  devested  of  this  restriction,  was  propounded  in  a 
dis-senting  opinion  delivered  by  Mellish,  L.  J.,  in  a  case  where  the 
action  was  brought  by  the  servant  of  a  contractor  against  the  railway 
company  by  which  the  latter  was  employed.^ 

top  of  the  cha,rge,  it  could  scarcely  be  exposed."  In  the  Law  Journal  the  last 
pleaded  that  Duff  [the  foreman]  was  sentence  is  considerably  expanded,  and 
entitled  then  to  fire  the  shot,  and  say  appears  in  this  form  (p.  101)  :  "Here 
that  if  the  pursuer  wished  to  be  blown  the  plaintiff  is  not  placed  in  the  dilem- 
up  he  should  be  indulged."  This  case  ma  which  arises  when  the  action  is  for 
was  relied  upon  by  Lord  Watson  in  a  breach  of  a  duty  at  common  law. 
Smith  V.  Baker  (1891)  A.  C.  325,  60  That  dilemma  is  this, — either  the  dan- 
L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  ger  was  obvious  or  it  was  not.  If  ob- 
467,  55  J.  P.  660,  40  Week.  Rep.  392,  vious,  the  servant  must  have  known  it 
who  considered  that  Lord  Cranworth,  as  well  as  the  employer;  if  it  was  not 
although  he  did  not  refer  directly  to  obvious,  there  was  no  negligence  in  the 
the  maxim,  must  have  approved  of  the  employer.  That  dilemma  is  not  in  the 
reasoning  of  the  Scotch  court,  as  he  ex-  plaintiff's  way  here,  for  the  duty  is  a 
pressed  the  opinion  that  the  decision  statutory  one.  If  the  deceased  dis- 
was  justifiable,  in  Barton's  Hill  Coal  pensed  with  the  performance  of  it. 
Go.  V.  Reid  (1858)  4  Jur.  N.  S.  767,  3  knowing  the  duty  and  knowing  the  dan- 
Macq.  H.  L.  Cas.  290.  ger,  I  think  he  would  be  'volens,'  but 
'  Britton  v.  Great  Western  Cotton  Co.  not  otherwise."  In  the  latter  report 
(1872)  L.  R.  7  Exch.  130,  41  L.  J.  Channell,  B.,  is  said  to  have  expressed 
Exch.  N.  S.  99,  27  L.  T.  N.  S.  125,  20  his  agreement  with  Bramwell,  B.,  as  to 
Week.  Rep.  525,  where  the  plaintiff's  the  distinction  which  he  drew  between 
decedent  was  caught  in  an  unprotected  an  action  on  a  breach  of  a  common-law 
fly  wheel  while  greasing  the  bearings,  duty  and  an  action  on  a  breach  of  a 
The  reasons  of  the  judges  are  rather  ob-  statutory  duty,  and  to  have  added:  "In 
scurely  stated,  and  the  difficulty  of  as-  the  latter  case,  if  the  plaintiff  rushed 
certaining  their  precise  point  of  view  is  into  the  danger  with  a  full  knowledge 
increased  by  the  fact  that  the  language  of  it,  he  could  not  maintain  an  action 
ascribed  to  them  in  the  Law  Reports  for  negligence;  but  in  the  present  case 
differs  in  some  important  respects  from  the  deceased  [plaintiff],  though  he  was 
that  found  in  the  Law  Journal.  In  the  volens,  in  the  sense  that  he  was  at  lib- 
former  the  gist  of  the  argument  of  erty  to  accept  or  reject  the  employment, 
Bramwell,  B.,  is  given  as  follows  (p.  yet  he  was  not  volens  in  the  sense  of 
137)  :  "It  is  further  contended  that  at  being  guilty  of  contributory  negligence, 
any  rate  the  deceased  knev/  the  danger  If  the  servant,  fully  aware  of  the  dan- 
as  well  as  his  employers.  That  may  be  gerOus  nature  of  the  employment,  was 
doubtful  in  fact.  .  .  .  Assuming,  induced  to  accept  it  by  a  higher  pay, 
however,  that  he  did  share  his  employ-  then  it  is  clear  he  would  be  volens." 
ers'  knowledge,  it  must  be  remembered  "  Woodley  v.  Metropolitan  Dist.  R. 
that  the  liability  of  the  defendants  here  Co.  (1877)  L.  R.  2  Exch.  Div.  (C.  A.) 
is  not  at  common  law,  but  by  statute.  384,  46  L.  J.  Exch.  N.  S.  521.  "Is  it, 
They  are  in  default  to  begin  with,  and  then,"  asked  the  learned  judge,  a  nec- 
the  mere  circumstance  that  the  deceased  essaiy  inference  in  point  of  law  from 
entered  on  a  da.ngerous  employment  the  fact  of  tlie  plaintiff  having  worked 
does  not  exonerate  them,  unless  he  in  the  tunnel  for  a  fortnight,  without 
knew  the  nature  of  the  risk  to  which,  making  any  objection  and  without 
in  consequence  of  that  default,  he  was  abqjidoning  his  service  with  hjs  ipaster, 
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The  fact  that  this  case  was  decided  only  by  a  bare  majority  of  three 
justices  to  two  possibly  explains  to  some  extent  the  reopening  of 
the  question  ten  years  later  in  the  same  court.  But  the  main  reason 
why  another  discussion  was  inevitable  was  that,  during  the  inter- 
vening period,  the  employers'  liability  act  had  come  into  force,  and 
it  was  necessary  to  determine  hoAv  far,  if  at  all,  the  defense  of 
assumption  of  risks  was  open  to  the  master  in  actions  brought  under 
that  statute.  The  conclusion  of  the  court  of  appeal  was  that,  as  the 
servant  was,  by  the  words  of  the  statute,  put  upon  the  same  footing 
as  a  stranger,  he  could  no  longer  be  debarred  from  recovery  on  the 
ground  of  an  implied  agreement  to  assume  the  abnormal  risk  which 
caused  his  injury,  but  tliat  the  principle  embodied  in  the  maxim  was 
still  available  to  the  master  if  the  evidence  was  such  as  to  render  it 
applicable.*  If  the  judgment  in  the  case  referred  to  had  stopped 
there,  the  differentiation  of  the  two  defenses  would  have  been  of  no 
advantage  to  the  servant,  for  the  reason  that,  under  the  earlier  de- 
cisions, it  was,  for    practical    purposes,    a    matter    of    indifference 

that  he  eoni=erted  to  the  company's  vuii-  tremely  little  regard  for  the  safety  of 
ninf^  their  trains  as  usual  without  talc-  the  men  who  scrape  the  streets.  At  the 
ing  any  precautions  for  the  safety  of  the  end  of  a  foituight  the  man  who  scrapes 
workmen  in  the  tunnel  ?  In  my  opinion  the  streets  is  negligently  run  over  by 
it  is  not.  In  the  first  place,  it  is  by  no  the  cabman.  An  action  is  brought  in 
]neans  certain  that  the  plaintiff,  an  or-  the  county  court,  and  the  cabman  says 
dinary  bricklayer's  laborer,  understood  in  his  defense:  'You  know  my  style 
at  all  what  the  extent  of  the  risk  was  of  driving,  you  had  seen  me  drive  for  a 
which  he  was  running,  or  what  the  pre-  fortnight,  I  was  only  driving  in  my 
cautions  were  which  were  reasonably  usual  style.'  'Yes,  but  your  usual  style 
necessary.  In  the  next  place,  assuming  of  driving  is  a  very  negligent  style, 
that  he  did  understand  what  the  risk  and  my  having  seen  you  drive  for 
was  which  he  was  running,  and  that  he  a  fortnight  has  nothing  to  do  with  it.' 
knew  that  the  workmen  in  the  tunnel  It  will  not  be  disputed  the  scraper  of 
were  not  reasonably  protected,  it  seems  the  streets  in  the  case  I  have  supposed 
to  me  it  would  be  extremely  unjust  to  is  entitled  to  maintain  his  action,  and 
hold  that  he  was  obliged  either  at  once  in  my  opinion  his  case  does  not  differ 
to  quit  his  master's  employment,  or  else  from  the  case  we  have  to  determine, 
to  lose  his  right  of  action  against  the  there  being  no  contract  between  the  de- 
railway  company  for  negligently  run-  fendants  and  the  plaintiff  any  more 
ning  over  him.  I  think  he  is  entitled  than  bet\A'een  the  cabman  and  the 
to  say:  'I  know  I  was  running  great  scraper  of  the  streets.  On  the  whole,  I 
risk,  and  did  not  like  it  at  all,  but  I  am  of  opinion  that  the  judgment  of 
could  not  afford  to  give  up  my  good  the  court  below  ought  to  be  affirmed." 
place  from  which  I  get  my  livelihood,  *  Tlinmas  v.  Quartermaine  (1887)  L. 
and  I  supposed  that  if  I  was  injured  by  R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  340, 
their  carelessness  I  should  have  an  ac-  57  L.  T.  N.  S.  537,  35  Week.  Rep.  555, 
tion  against  the  company,  and  that  if  51  J.  P.  516.  The  doctrine  here  ex- 
I  was  killed  my  wife  and  children  plained  seems  to  have  been  anticipated 
would  have  their  action  also.'  Suppose  by  the  Scotch  court  of  session  in  a'  case 
this  case:  A  man  is  employed  by  a  decided  two  years  previously.  Murdoch 
contractor  for  cleansing  the  street,  to  v.  Mackinnon  (1885)  12  Sc.  Sess.  Cas. 
scrape  a  particular  street,  and  for  the  4th  series,  810.  But  the  decision  did 
space  of  a  fortnight  he  has  the  oppor-  not  actually  turn  upon  the  effect  of  the 
tunity  of  observing  that  a  particular  maxim,  nor  was  it  specifically  referred 
hansom  cabman  drives  his  cab  with  ex-  to  by  the  judges. 
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whether  the  effect  of  the  evidence  was  considered  with  reference  to 
the  conception  of  an  implied  contract  or  with  reference  to  the  maxim. 
In  either  event  it  was  a  peremptory  inference  of  law  that  the  servant 
could  not  recover  for  an  injury  caused  by  a  risk  which  he  compire- 
hended.  See  §  376,  supra.  But  Bowen,  L.  J.  (with  whom  Frv, 
L.J.,  concurred),  went  on  to  draw  the  very  important  distinction 
that,  although  the  servant's  knowledge  of  the  risk  was  a  conclusive 
bar  to  his  action  under  the  theory  of  an  implied  agreement,  it  was 
merely  evidence  tending  to  show  his  acceptance  of  the  risk  in  cases 
where  the  master  was  forced  to  rely  upon  the  maxim.  A  portion 
of  the  remarkably  able  judgment  in  which  this  conception  of  the 
effect  of  the  maxim  was  explained  has  been  already  quoted.  See  § 
3Y6,  note  3,  supra.  As  there  stated,  much  of  the  language  used  by 
the  Lord  Justices  (see  note  11,  to  the  present  section)  created  a 
misapprehension  as  to  the  real  scope  of  the  doctrine  propounded,  and 
the  position  of  the  court  of  appeal  remained  somewhat  obscure  until 
the  rendition  of  another  decision  a  few  months  later. ^ 

"  "Mere  knowledge  of  the  danger  will  man   of  the  stable  that  the  horse  was 

not  do ;  there  must  be  an  assent  on  the  unsafe  to  drive,  whereupon  the  foreman 

part  of  the  workman  to  accept  the  risk,  said :     "You  have  to  drive  him ;  and,  if 

with   a  full   appreciation   of  its  extent,  any  accident  happens,  we  (meaning  the 

to  bring  [him]  the  workman  within  the  employer)     will    be    responsible."      The 

maxim."      Yarmouth  v.   France    ( 18S7 )  trial   judge  thought   he  was  bound   by 

L.  R.   19  Q.  B.  Div.  647,  657,  .'57  L.  J.  Thomas  v.  Quartermaine  to  decide  that 

Q.  B.  N.   S.  7,  36  Week.  Rep.  283,  per  there  could  be  no  recovery  for  injuries 

Lord   Esher,  summarizing  the  effect  of  caused  by  a  kick  which  the  plaintiff  re- 

Thomas  v.  Quartermaine.  ccived  from  the  animal.     Two  members 

The    plaintiff    is    entitled    to   recover  of  the  court  of  appeal.  Lord  Esher  and 

"unless  the  circumstances  were  such  as  Lindley,  L.  J.,  were  of  a  different  opin- 

to  warrant  a  jury  in  coming  to  the  con-  ion,    while   Lopes,    L.   J.,   a   portion   of 

elusion  that  the  plaintiff  freely  and  vol-  whose  opinion  has  been  quoted  in  §  376, 

untarily,  with  full  knowledge  of  the  na-  note  2,  supra,  held  that  the  maxim  was 

ture  and  extent  of  the  risk  he  ran,  im-  a   bar   to    the    plaintiff's   claim.      Com- 

pliedly  agreed  to  incur  it."     Per   Lord  menting  on  the  construction  placed  by 

Esher   in  the   same  case.      (This  state-  the  trial  judge  upon  Thomas  v.   Quar- 

ment   was   adopted   in   Osborne  v.   Lon-  termaine,    Lindley,    L.    J.,   said:      "The 

don  £  N.  W.  R.  Co.  [1888]  L.  R.  21  Q.  principles   laid   down   in   that  case   are 

B.  Div.  220,  57  L.  J.  Q.  B.  N.  S.  618,  no  doubt  to  be  accepted  and  followed; 

59  L.  T.  N.  S.  227,  36  Week.  Rep.  809,  and,   if   I   may  say   so,   I   entirely  con- 

52  J.  P.  806. )  cur  in  them ;  but  it  is  not,  in  my  opin- 

"The  question  in  each  case  must  be,  ion,  correct  to  regard  that  ease  as  de- 

not   simply  whether  the  plaintiff  knew  ciding   this.      The   facts   there   and   the 

of    the    risk,    but   whether    the   circum-  facts  here  are  materially  different.     In 

stances  are  such  as  necessarily  to  lead  Thomas  v.  Quarterm,aine  the  facts  were 

to   the   conclusion   that   the  whole   risk  all   one   way;    there   was  evidence   that 

was  voluntarily  incurred  by  the  plain-  the  plaintiff  was  volens,  and  not  merely 

tiff'."     Per  Lindley,  L.   J.,  in  the  same  soiens;  he  was  not  even  directed  to  do 

case    (p.  660  of  Law  Reports).  what  led  to  his  injury;   he  did  it  vol- 

In    Yarmouth    v.    France   the    injury  untarily,  of  his  own  accord;   there  was 

was  caused   by  a  vicious   horse  bought  no     evidence     that     the     plaintiff     was 

several  years  after  the  plaintiff  had  en-  nolens;  the  plant  was  not  defective  or 

tered   the  employment.     The  essence  of  dangerous  to  persons  engaged  in  the  or- 

the  evidence  was  that  the  plaintiff  ob-  dinary  course  of  their  employment;  the 

jected  to  driving  him,  and  told  the  fore-  plaintiff  had  never  complained  of  it; 
Vol.  I.  M.  &  S.— 63. 
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During  the  next  four  years  the  doctrine  thus  established  was  applied 
in  several  cases,"  and  was  then  finally  ratified  by  a  majority  of 
the  House  of  Lords  in  a  decision,  the  effect  of  which,  broadly  speak- 


the  injury  was  the  result  of  a  pure  ac- 
cident; and  the  case  might  well  have 
been  decided  on  that  ground  alone.  In 
the  present  ease  the  horse  was  vicious ; 
the  plaintiff  was  constantly  complaining 
of  it  to  the  defendant's  foreman;  the 
foreman  told  the  plaintiff  to  go  on  driv- 
ing it,  and  the  plaintiff  did  so  rather 
than  run  the  risk  of  dismissal;  nor  is 
it  possible  to  regard  this  case  as  one  of 
accident.  Under  these  circumstances, 
the  question  is  whether  the  plaintiff 
with  knowledge  and  appreciation  of 
of  both  the  risk  and  the  danger  vol- 
untarily took  the  risk  upon  himself. 
The  plaintiff  was  not  engaged  to  drive 
vicious  horses;  and  the  conversation 
with  the  foreman,  though  not  evidence 
against  the  defendant  of  any  promise 
by  him  to  take  the  risk,  is,  in  my  opin- 
ion, admissible  to  explain  the  conduct 
of  the  plaintiff,  and  to  rebut  the  infer- 
ence that  he  voluntarily  took  the  risk 
upon  himself." 

Lord  Esher,  while  he  agreed  with 
these  views  in  the  abstract,  considered 
that,  on  the  facts,  Thomas  v.  Quarter- 
maine  had  been  wrongly  decided:  "For 
myself,  I  cannot  help  thinking  that 
whether  or  not  a  workman  has  volun- 
tarily agreed  to  incur  the  risk  of  defect- 
ive machinery  is  a  question  of  fact,  and 
that,  in  my  opinion,  would  have  made 
the  decision  in  Thomas  v.  Quartermaine 
wrong,  for  the  majority  of  the  judges 
there  took  upon  themselves  to  decide 
the  question  of  fact,  whereas  in  my 
opinion  they  had  no  right  to  decide  it; 
the  utmost  they  properly  could  do  was 
to  send  it  back  to  the  county  court. 
They  held  in  that  case  that  the  facts 
were  conclusive  to  show  that  the  plain- 
tiff did  voluntarily — in  the  sense  in 
which  they  understood  the  word — ac- 
cept the  risk.  This  revives  the  old  dif- 
ficulty as  to  contributory  negligence  in 
cases  of  railway  accidents.  ...  I 
have  always  protested  that  it  is  not  for 
the  judge  to  say  whether  or  not  a  plain- 
tiff (or  the  deceased  in  the  case  of 
death)  has  been  guilty  of  contributory 
negligence;  he  (the  judge)  has  no  right 
to  hold  that  the  evidence  of  it  is  conclu- 
sive; it  should  be  left  for  the  decision 
of  the  jury." 

'A  judge  is  not  justified  in  with- 
drawing the  case  from  the  jury  unless 
the  evidence  can  bear  no  other  construc- 
tion  than  that  the   servant  thoroughly 


understood  the  risk.  Amos  v.  Duffy 
(Q.  B.  D.  1890)   6  Times  L.  R.  339. 

The  maxim  is  not  a  bai-  to  the  action 
where  a  defective  machine  was  stopped 
upon  the  complaint  of  the  plaintiff,  and 
he  was  told  when  he  resumed  work, 
that  it  was  working  properly.  Bacon 
V.  Dawes  ( 1887 )   3  Times  L.  R.  557. 

"Mere  knowledge  by  the  workman 
that  a  risk  would  be  run  by  him  is  not 
enough  to  deprive  him  of  the  right  to 
recover.  There  must  be  a  thorough 
comprehension  on  his  part  of  the  dan- 
ger and  the  risk,  and  a  voluntary  under- 
taking by  him  of  that  risk  and  dan- 
ger." BrooJce  V.  Ramsden  (1890)  63  L. 
T.  N.  S.  287,  55  J.  P.  262. 

Where  a  servant  was  killed  by  falling 
from  an  unrailed  platform,  the  court 
held  that  his  continuance  of  the  service 
with  knowledge  of  the  risk  justified  a 
finding  that  he  was  willing  to  encounter 
that  risk.  Church  v.  Applehy  (Q.  B. 
D.  1889)  5  Times  L.  R.  88. 

As  to  the  case  of  Baddeley  v.  Gran- 
ville  (1887)  L.  R.  19  Q.  B.  Div.  423,  56 
L.  J.  Q.  B.  N.  S.  501,  57  L.  T.  N.  S.  268, 
36  Week.  Rep.  63,  51  J.  P.  822,  see  chap- 
ter XXXV.,  post. 

A  finding  that  the  servant  knew  that 
the  frog  in  which  he  caught  his  foot 
was  not  packed  is  not  conclusive  against 
him.  LeMay  v.  Canadian  P.  R.  Co. 
(1889)  18  Ont.  Rep.  314,  (Affirmed  in  17 
Ont.  App.  Rep.  293,  but  the  maxim  was 
not  referred  to ) . 

The  mere  fact  that  a  servant  does  not 
object  and  refuse  to  take  the  risk  when 
he  becomes  apprehensive  that  danger 
will  result  from  the  system  adopted  for 
doing  the  work  in  hand  does  not  show 
that  he  assumes  the  risk.  Madden  v. 
Hamilton  Iron  Forging  Co.  (1889)  18 
Ont.  Rep.  55. 

See  also  Bateman  v.  Moffatt  (1868) 
W.  W.  &  A'B.  (Victoria)  162,  §  383, 
note  5,  infra. 

Where  a  servant  of  one  of  several 
contractors  engaged  in  erecting  a  build- 
ing suffered  injury  through  the  negli- 
gent manner  in  which  another  of  those 
contractors  carried  on  his  work,  an  ac- 
tion against  the  latter  contractor  is  not 
necessarily  barred  by  the  maxim  be- 
cause the  injured  servant  had  asked  to 
be  protected  from  danger,  and  had  gone 
on  working  after  his  request  had  been 
refused.  Thrussell  v.  Bandy  side  (1S88) 
L.  R.  20  Q.  B.  Div.  359,  57  L.  J.  Q.  B. 
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ing,  is  that  tte  mere  fact  of  the  sen^ant's  having  continued  to  work 
with  a  knowledge  of  the  abnormal  risk  which  caused  his  injury  does 
not  necessarily  and  as  a  matter  of  law  require  the  inference  that 
he  had  voluntarily  consented,  within  the  meaning  of  the  maxim,  to 
assume  that  risk.^ 


N.  S.  347,  58  L.  T.  N.  S.  344,  52  J.  P. 
279. 

In  Oshorne  v.  London  &  N.  W.  R.  Go. 
(1888)  L.  R.  21  Q.  B.  Div.  220,  57  L.  J. 
■Q.  E.  N.  S.  618,  59  L.  T.  N.  S.  227,  36 
Week.  Rep.  809,  52  J.  P.  806,  a  railway 
passenger  was  injured  in  attempting  to 
descend  a  flight  of  ice-covered  steps. 
The  court  laid  it  down  that  a  defendant 
cannot  succeed  in  a  court  of  review  on 
the  ground  that  the  maxim  is  a]3plica- 
ble,  unless  he  has  either  had  a  finding 
of  fact  in  his  favor,  or  all  the  facts  are 
before  the  court,  so  that  it  is  in  a  posi- 
tion to  decide  it.  Grantham,  J.,  said : 
"I  think  that  the  judgment'  of  Bowen, 
L.  J.,  in  Thomas  v.  Quartermaine  con- 
firms the  view  which  I  take,  that  the 
maxim,  Volenti  non  fit  injuria,  does  not 
apply  to  such  a  case  as  the  present,  if 
it  did,  it  would  go  to  the  root  of  the  lia- 
bility of  all  persons  who  would  other- 
wise be  liable  to  provide  safe  premises 
or  safe  machinery.  For  Instance,  in 
the  case  of  a  stage  coach,  if  a  passenger 
sees  that  one  of  the  horses  is  vicious, 
is  he  bound  to  stay  at  home  and  give 
up  his  journey,  or  if  he  does  not  do  so, 
and  suffers  injury,  is  he  to  lose  all  rem- 
edy? The  same  considerations  would 
apply  in  the  case  of  a  railway.  It 
seems  to  me  that  the  whole  difficulty  in 
the  present  case  arises  from  the  answer 
of  the  plaintiff  to  a  question  put  to  him 
in  cross-examination  being  too  much  re- 
lied on.  What  he  meant  was  that  he 
knew  there  was  some  danger  in  going 
down  the  steps,  and  that  it  was  neces- 
sary to  be  careful,  but  he  thought  he 
could  get  down  safely  with  the  assist- 
ance of  the  hand  rail.  The  only  chance 
for  the  defendants  was  to  show  contrib- 
utory negligence  on  the  part  of  the 
plaintiff,  and  this  they  have  failed  to 
show." 

'  Hmith  v.  Baker  [1891]  A.  C.  325,  60 
L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467, 
40  Week.  Rep.  392,  55  J.  P.  660.  There 
the  plaintiff,  after  doing  different  kinds 
of  work  for  the  defendant,  had  been 
transfei-red  about  two  months  before 
the  accident  to  the  duties  which  he  was 
discharging  when  injured.  These  con- 
sisted in  drilling  holes  in  a  rock  cutting 
near  a  crane  woiked  by  his  coemployees. 


which  at  times  would  swing  stones  so 
that  they  passed  over  his  head.  One  of 
the  stones  broke  in  pieces  while  it  was 
in  the  sling,  and  fell  upon  the  plaintiff. 
He  sought  to  recover  damages  on  the 
ground  that  this  system  of  handling  the 
stones  without  taking  precautions  to 
warn  him  so  that  he  might  move  to  a 
place  of  safety  while  the  hoisting  was  in 
progress  indicated  negligence.  Tlie  evi- 
dence on  which  it  was  asserted  that  a 
nonsuit  should  have  been  granted  con- 
sisted of  the  statements  of  the  plaintiff 
himself.  Speaking  of  the  operation  of 
slinging  the  stones  over  the  heads  of 
the  workmen,  he  said  that  it  was  not 
safe,  and  that  whenever  he  had  sufli- 
cient  warning,  or  saw  it,  he  got  out  of 
the  way.  The  gang  foreman  told  the 
workmen  to  get  out  of  the  way  of  the 
stones  which  were  being  slung.  The 
plaintiff  said  he  had  been  long  enough 
at  the  worK  to  know  that  it  was  dan- 
gerous, and  another  workman  in  his 
hearing  had  complained  that  it  was  a 
dangerous  practice.  A  clear  statement 
of  the  rationale  and  effect  of  this  deci- 
sion, abstracted  from  the  more  general 
discussions  of  the  maxim  by  the  judges, 
is  contained  in  the  following  passage  of 
Lord  Herschell's  opinion  (p.  362  of  the 
Law  Reports)  :  "Whatever  the  dangers 
of  the  employment  which  the  employed 
undertakes,  amongst  them  is  certainly 
not  to  be  numbered  the  risk  of  the  em- 
ployer's negligence,  and  the  creation  or 
enhancement  of  danger  thereby  engen- 
dered. If,  then,  the  employer  thus  fails 
in  his  duty  towards  the  employed,  I  do 
not  think  that  because  he  does  not 
straightway  refuse  to  continue  his  serv- 
ice, it  is  true  to  say  that  he  is  willing 
that  his  employer  should  thus  act  to- 
wards him.  I  believe  it  would  be  con- 
trai-y  to  fact  to  assert  that  he  either  in- 
vited or  assented  to  the  act  or  default 
which  he  complains  of  as  a  wi-ong,  and 
1  know  of  no  principle  of  law  which 
compels  the  conclusion  that  the  maxim 
Volenti  non  fit  injuria  becomes  applica- 
ble. ...  I  think  that,  where  a 
servant  has  been  subjected  to  risk  ow- 
ing to  a  breach  of  duty  on  the  part  of 
his  employer,  the  mere  fact  that  he  con- 
tinues his  work,  even  though  he  knows 
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Although  the  decision  in  Sntith  v.  Bal-er  [1891]  A.  0.  335,  60 
L.  J.  Q.  E.  K  S.  683,  65  L.  T.  K  S.  467,  40  Week.  Kep.  392,  55 
J.  P.  660,  was  rendered  in  an  action  brought  under  the  employers' 

of  the  risk,  and  does  not  remonstrate,  rely  must  be  a  far  wider  one  than  is  in- 
does  not  preclude  his  recovering  in  re-  volved  in  the  maxim  Volenti  non  fit  in- 
spect of  the  breach  of  duty,  by  reason  juria.  I  think  they  must  go  to  the  ex- 
of  the  doctrine.  Volenti  non  fit  injuria,  tent  of  saying  that,  wherever  a  person 
which,  in  my  opinion,  has  no  applica-  knows  there  is  a  risk  of  injury  to  liim- 
tion  to  such  a  ease."  self,  he  debars  himself  from  any  right 

Another  passage  which  may  usefully  of  complaint  if  an  injury  should  hap- 
be  inserted  here  is  the  following  extract  pen  to  him  in  doing  anything  which  in- 
from  Lord  Watson's  opinion:  "The  volves  that  risk.  For  this  purpose,  and 
only  question  which  we  are  called  upon  in  order  to  test  this  proposition,  we 
to  decide,  and  I  am  inclined  to  think  have  nothing  to  do  with  the  relation  of 
the  only  substantial  question  in  the  employer  and  employed.  The  maxim  in 
case,  is  this:  Whether,  upon  the  evi-  its  application  in  the  law  is  not  so  lim- 
dence,  the  jury  were  warranted  in  find-  ited;  but  where  it  applies  it  applies 
ing  as  they  did,  that  the  plaintiff  did  equally  to  a  stranger  as  to  anyone  else; 
not  'voluntarily  undertake  a  risky  em-  and  if  applicable  to  the  extent  that  is 
ployment  with  a  knowledge  of  its  risks.'  now  insisted  on,  no  person  ever  ought 
Whether  the  plaintiff  appreciated  the  to  have  been  awarded  damages  for  being 
full  extent  of  the  peril  to  which  he  was  run  over  in  London  streets ;  for  no  one 
exposed  or  not,  it  is  certain  that  he  was  ( at  all  events,  some  years  ago,  before 
aware  of  its  existence  and  apprehensive  the  admirable  police  regulations  of  later 
of  its  consequences  to  himself;  so  that  years)  could  have  crossed  Ixmdon 
the  point  to  be  determined  practically  streets  without  knowing  that  there  was 
resolves  itself  into  the  question  whether  risk  of  being  run  over." 
he  voluntarily  undertook  the  risk.  If  Lord  Morris  concurred  with  the  ma- 
upon  that  point  there  are  considerations  jority  on  the  narrow  ground  that,  al- 
pro  and  contra,  requiring  to  be  weighed  though  the  servant  was  both  sciens  and 
and  balanced,  the  verdict  of  the  jury  volens  as  to  the  danger  of  working  with- 
cannot  be  lightly  set  aside.  The  de-  out  anyone  to  warn  him  when  the  crane 
fendants'  case  is  that  the  evidence  is  all  would  pass  over  his  head,  he  was  not 
one  way;  that  the  plaintiff's  continuing  shown  to  have  been  aware  of  the  danger 
in  their  employment,  after  he  had  be-  arising  from  unfit  machinery, 
come  aware  and  had  complained  of  the  Later  decisions  in  which  the  same 
danger,  of  itself  affords  proof  absolute  doctrine  has  been  recognized  are  Oreen- 
and  conclusive  of  his  having  accepted  liaigh  v.  Cwmaman  Goal  Co.  (1891)  8 
the  risk  of  a  stone  falling  in  the  course  Times  L.  R.  31  (no  combings  round  a 
of  its  transit  from  the  quarry  to  the  hatchway)  ;  Medway  v.  Greenwich  Li- 
loading  bank.  ...  I  am  unable  to  noleum  Co.  (1898)  14  Times  L.  E,.  291; 
accede  to  the  suggestion  that  the  mere  Harley  v.  Osborn  (1894)  10  Times  L. 
fact  of  his  continuing  at  his  work  with  K.  388 ;  Williams  v.  Birmingham  Bat- 
such  knowledge  and  appreciation  will  lery  &  Metal  Co.  [1899]  2  Q.  B.  336, 
in  evei-y  case  necessarily  imply  his  ac-  68  L.  J.  Q.  B.  N.  S.  918;  Wallace  v! 
ceptance.  Whether  it  will  have  that  ef-  Culier  Paper  Mills  Co.  (1892)  19  Sc. 
feet  or  not  depends,  in  my  opinion,  to  a  Sess.  Gas.  4th  series,  915;  Bodgers  v. 
considerable  extent  upon  the  nature  of  Hamilton  Cotton  Co.  (1893)  23  Ont. 
the  risk  and  the  workman's  connection  Rep.  425;  Sim  v.  Dominion  Fish  Co. 
with  it,  as  well  as  upon  other  consider-  (1901)  2  Ont.  L.  Rep.  69. 
ations  which  must  vary  according  to  the  Where  it  is  specially  found  by  the 
circumstances  of  each  case." (p.  355  of  jury  in  an  action  brought  by  an  em- 
Law  Reports).  ployee  of  a  lumber  company  to  recover 

Lord  Halsbury  (p.  336  of  Law  Re-  for  injuries  caused  by  the  negligent 
ports)  thought  that  the  nonconclusive-  manner  in  which  the  servants  of  a  rail- 
ness  of  a  plaintiff's  knowledge  of  a  risk  way  company  shunted  its  cars  on  a  sid- 
might  be  deduced  from  principles  ing  belonging  to  his  employer,  that  the 
which  are  independent  of  the  fact  that  employee  "voluntarily  accepted  the 
the  person  sued  is  his  employee.  He  risks  'of  shunting."  these  will  be  taken 
said:  "It  appears  to  me  that  the  prop-  to  mean  simply  that  the  employee  had 
psjtion  upon  which  the  defendants  must   voluntarily  incurred  the  risks  attendant 


§  377]  VOLENTI  NON  FIT  INJURIA.  907 

liability  act,  the  reasoning  on  M'Lich  it  was  founded  is  quite  general 
in  its  scope  and  character.  There  is,  accordingly,  no  ground  upon 
which  it  can  he  contended  that  the  principle  there  laid  down  is  in- 
applicable to  common-law  actions.  That  it  is  not  inapplicable  was 
assumed  in  a  recent  decision  by  the  court  of  appeals.^     The  precise 

upon  shunting  in  a  careful  manner,  and  answer  must  therefore  be  rejected  as  ir- 
the  inference  will  therefore  be  that  the    relevant." 

maxim  is  not  applicable.  Hurdman  v.  The  plaintifl''s  knowledge  of  only  one 
Canada  Atlantic  R.  Go.  (1893)  2.5  Ont.  of  the  two  causes  from  which  the  injury- 
Rep.  209  (1895)  22  Ont.  App.  292  resulted  will  not  bar  his  action.  Foley 
(1895)  25  Can.  S.  C.  205.  Discussing  v.  Wehster  (1892)  2  B.  C.  138.  Com- 
the  effect  of  this  finding  in  the  Ontario  pare  §§  271,  295,  ante. 
court  of  appeal,  Osier,  J.,  said:  "ITiis  It  is  a  misuirection  to  charge  a  jury 
at  first  sight  might  seem  opposed  to  the  that  the  servant's  knowledge  of  the  dan- 
answers  finding  negligence,  because  if  it  ger  of  the  employment  is  an  absolute 
were  to  be  inferred  therefrom  that  the  bar  to  the  plaintiff's  claim.  Tobin  v. 
deceased  had  absolved  the  defendants  Ncio  Glasgov:  Iron,  Goal  &  R.  Co. 
from   any  duty  towards  him  of  taking    (1890)   29  N.  S.  70. 

care  in  the  managem.ent  of  the  shunting  A  declaration  against  a  master  for 
engine,  then  there  was  no  breach  of  negligence  in  providing  defective  appli- 
duty  on  their  part,  no  negligence  of  ances  is  not  demurrable  for  the  reason 
which  he  or  the  plaintiff  could  com-  that  it  does  not  allege  the  servant's  ig- 
plain.  The  defendants  do  not  assert  norance  of  the  defect.  Lake  v.  Drury 
that  the  deceased  was  guilty  of  contrib-  (1893)  32  N.  B.  82. 
utory  negligence,  which  assumes  or  ad-  A  court  will  not  set  aside  a  general 
mits  negligence  in  the  first  instance  on  verdict  for  the  defendants  where  there 
their  part,  llieir  defense  is  rested  on  is  evidence  sufficient  to  sustain  a  find- 
the  application  of  the  maxim.  Volenti  ing  that  the  plaintiff  was  volens  in  re- 
non  fit  injuria.  The  deceased,  they  say,  gard  to  the  special  risk  from  which  his 
was  assenting  to  all  risks  of  shunting  injury  resulted.  Gamphell  v.  Raihcay 
incident  to  his  situation  in  the  car,  even  Cotnrs.  (1900)  21  New  So.  Wales  L.  R. 
to  those  incurred  by  their  negligent  or    (L. )    371. 

improper   management   of   it;    in   other       '  In  Williams  v.  Birmingham  Battery 

words,  that  they  were  entitled  to  con-   £  Metal  Go.   [1899]   2  Q.  B.  338,  68  L. 

duct  their  operations  without  regard  to   J.     Q.     B.    N.    S.    918,    an    action   was 

the  fact  that  he  was  in  the  car.     But   brought  under   Lord   Campbell's  act  to 

the  answer  of  the  jury,  in  my  opinion,   recover  damages  at  common  law  for  the 

does  not  go  as  far  as  this.     It  can  only   death  of  a  workman  who  had  been  killed 

be  understood  as  affirming  that  the  de-   while     descending     from     an     elevated 

ceased  assumed  or  accepted  the  risks  in-   tramway  on  which  he  had  been  working 

cident  to  shunting,  so  far  as  the  oper-   for  the  defendant.     The  jury  found  that 

ation,  when  porfonned  with  reasonable   the  defendants  did  not  exercise  due  care 

care,   would   be    intrinsically   dangerous   to  have  the  tramway  in  a  proper  condi- 

to  a  person  in  his  situation,  not  that  he   tion    so    as    to    protect    their    servants 

assented  to  their  managing  it  just  as  if   working    upon    it    against    unnecessary 

he  were  not  in  the  car.     Given  that  the   risk;  that  it  was  dangerous  to  descend 

shunting    was    performed    without    un-   from    the    tramway   without   a   ladder; 

necessary  violence,   such   an   occurrence   that  the  deceased  had  the  same  means 

as  the  shifting  of  the  lumber  was  not   of   knowing   that  it   was  dangerous   as 

inevitable,  and  here  it  was  the  unneces-   the  defendant  had;  that  he  knew  that  it 

sary  force  used  which  produced  that  re-   was    dangerous;    and   that   he   had   not 

suit,   and   thereby  caused   the   death   of   been   guilty   of  contributory  negligence. 

the  deceased.     It  is  a  question  of  fact   It  was  held  that  a  judgment  for  the  de- 

in  every  case  in  which  the  maxim  is  in-    fendant  could  not  be  entered  on  these 

voked,  what  risks  were  accepted,  and  it   findings.     Romer,   L.   J.,   said:     "If,  by 

ought  to  be  very  clearly  made  out  that   reason  of  breach  of  that  duty  [i.  e.,  to 

that  of  negligence  was  one  of  them.    See   pi-otect  a  servant]  a  servant  suffers  in- 

PoUock,  Torts,  3d  ed.  p.   154.     There  is   jury,  the   employer  is  prima  facie   lia- 

no   evidence  here  that  it  was,   and  the   ble:    and   it   is   no   sufficient  an.swer  to 

jury  have  not  said  so ;  the  question'  and   the    prima    facie   liability    for    the    em- 
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scope  of  this  decision,  it  will  be  obsei-ved,  is  merely  that,  if  the  de^ 
fendant  in  an  action  of  this  class  has  elected  to  rely  upon  the  maxim, 
and  not  the  theory  of  a  contractual  assumption  of  the  risk,  it  is 
primarily  a  question  for  the  jury  whether  he  was  volens.  To  this 
extent  the  doctrine  of  the  earlier  English  cases  cited  in  §  2i1Q,a,su'pra,. 
is  abrogated.  It  may  yet  be  an  interesting  subject  of  investigation, 
whether  the  modern  theory  of  the  respective  provinces  of  the  court 
and  the  jury  in  determining  the  applicability  of  the  maxim  does 
not  logically  point  to  the  conclusion  that  the  conception  of  an  implied 
contract  to  assume  a  risk  should  no  longer  be  treated  as  furnishing  a 
basis  for  a  peremptory  conclusion  of  law.  Broadly  speaking,  the 
essential  question  to  be  decided  is  the  same,  whether  the  servant's 
rights  are  referred  to  that  conception  or  to  the  maxim, —  viz.,  whether 
he  had  or  had  not  voluntarily  accepted  the  responsibility  for  any 
injury  which  he  might  receive  owing  to  the  existence  of  a  certain 
risk  known  to  and  appreciated  by  him.  Apart  from  precedent, 
it  is  difficult  to  see  any  adequate  reason  why  it  should  be  deemed 
proper  that  this  question  should  be  determined  by  the  court  or  left 
to  the  jury,  according  as  the  defendant  may  elect  to  take  his  stand 
upon  the  theory  of  an  implied  agreement,  or  of  a  waiver  of  rights 
which  is  independent  of  the  conception  of  contract. 

In  the  leading  case  already  cited.  Lord  Halsbury  expressed  the 
opinion  that,  "in  order  to  defeat  a  plaintiff's  right  by  the  applica- 
tion of  the  maxim  relied  on,  .  .  .  the  jury  ought  to  be  able  to 
affirm  that  he  consented  to  the  particular  thing  being  done  which 
would  involve  the  risk,  and  consented  to  take  the  risk  upon  himself."^ 

ployer  to  show  merely  that  the  servant  either  of  the  lord  justices  who  delivered 

was  aware  of  the  risk  and  of  the  nonex-  opinions. 

istence  of  the  precautions  which  should  'Smith  v.  Baker  [1891]  A.  C.  325,  60 
have  been  taken  by  the  employer,  and  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467, 
which,  if  taken,  would  or  might  have  40  Week.  Rep.  392,  55  J.  P.  660  (p.  338 
prevented  the  injury.  In  order  to  es-  of  Law  Reports).  Referring  to  the 
cape  liability  the  employer  must  estab-  facts  of  the  case  before  him,  his  Lord- 
lish  that  the  servant  has  taken  upon  ship  said:  "If  I  were  to  apply  my 
himself  the  risk  without  the  preeau-  proposition  to  the  particular  facts  of 
tions.  Whether  the  servant  has  taken  this  case,  I  do  not  believe  that  the 
that  upon  himself  is  a  question  of  fact  plaintifl'  ever  did  or  would  have  consent- 
to  be  decided  on  the  circumstances  of  ed  to  the  particular  act  done  under  the 
each  case.  In  considering  such  a.  ques-  particular  circumstances.  He  would 
tion  the  circumstance  that  the  servant  have  said,  'I  cannot  look  out  for  myself 
has  entered  into  or  continued  in  his  em-  at  present.  You  are  employing  me  in  a 
ployment  with  knowledge  of  the  risk  form  of  employment  in  which  I  have 
and  of  the  absence  of  precautions  is  im-  not  the  ordinary  means  of  looking  out 
portant,  but  not  necessarily  conclusive  for  myself;  I  must  attend  to  my  drill, 
against  him."  It  had  been  suggested  If  you  will  not  give  me  warning  when 
by  defendant's  counsel  that  the  rule  laid,  the  stone  is  going  to  be  slung,  at  all 
down  in  Sinith  v.  Baker  was  not  appli-  events  let  me  look  out  for  myself,  and 
cable  to  common-law  actions.  But  no  do  not  place  me  under  a  crane  which  is 
ijotice  was  taken  of  this  contention  by  lifting  heavy  stones  over  my  head,  when 
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But  so  far  as  can  be  judged  from  the  rest  of  his  opinion  and  the  con- 
clusions at  which  he  arrived  with  regard  to  the  facts  before  him,  the 
test  thus  proposed  seems  to  yield,  in  its  practical  application,  results 
which  are  essentially  identical  with  those  obtained  by  the  doctrines 
which  are  enunciated  in  the  opinions  of  the  other  mepibers  of  the 
House  of  Lords.  The  same  remark  is  applicable  to  the  somewhat 
similar  language  which  had  previously  been  used  by  Lord  Justice 
Lindley  in  an  earlier  case.-'" 

The  limits  of  the  right  of  a  coart  to  control  or  ovei-ride  the  finding 
of  a  jury  in  favor  of  a  servant  have  not,  as  yet,  been  defined  with 
any  precision.  The  theoretic  rule  governing  this  right  is  similar  to 
that  which  prevails  in  every  instance  where  the  extent  of  the  respec- 
tive provinces  of  judges  and  juries  in  drawing  inferences  from  ad- 
mitted facts  comes  into  question ;  viz.,  that,  if  only  one  inference  can 
reasonably  be  drawn,  it  is  justifiable  either  to  direct  a  verdict  embody- 
ing that  inference,  or  to  set  aside  a  verdict  which  is  inconsistent 
therewith.  But  it  seems  impossible  to  maintain  with  any  show  of 
plausibility  that  all  the  cases  can  be  satisfactorily  reconciled  on  this 
basis.  In  only  two  English  cases  has  the  servant,  so  far  as  the 
writer  has  been  able  to  ascertain,  been  declared  unable  to  recover,  as 
a  matter  of  law.  One  of  these  cases  is  that  which  established  the 
doctrine  now  under  discussion. -^^     In  another  a  judgment  of  the 

you  keep  my  attention  fixed  upon  an  tieular  case  must  be  ascertained  and 
operation  which  prevents  my  looking  considered."  Yarmouth  v.  France 
out  for  myself.'  ...  So  far  from  QSST)  L.  R.  19  Q.  B,  Div.  647,  661,  57 
consenting,  the  plaintiflF  did  not  even  L.  J.  Q.  B.  N.  S.  7,  36  Week.  Eep.  281. 
know  of  the  particular  operation  that  ''  Thomas  v.  Quartermaine  ( 1887 )  L. 
was  being  performed  over  his  head  until  R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N. 
the  injury  happened  to  him,  and  con-  S.  340,  57  L.  T.  N.  S.  537,  35  Week, 
sent,  therefore,  was  out  of  the  ques-  Eep.  555,  51  J.  P.  516.  There  an  em- 
tion."  ployee  in  a  brewery,  while  trying  to 
"  "If  in  any  case  it  can  be  shown  as  pull  from  under  the  boiling  vat  a  plank 
a  fact  that  a  workman  agreed  to  incur  which  he  required  for  the  purpose  of 
a  particular  danger,  or  voluntarily  ex-  covering  the  adjacent  cooling  vat,  which 
posed  himself  to  it,  and  was  thereby  in-  was  not  fenced  but  surrounded  by  a  rim 
jured,  he  cannot  hold  his  master  liable.  16  inches  high,  fell  into  the  latter  vat 
But,  in  the  cases  mentioned  in  the  act,  owing  to  the  fact  that  the  plank,  after 
a  workman  who  never  in  fact  engaged  at  first  sticking  fast,  suddenly  yielded 
to  incur  a  particular  danger,  but  who  when  he  gave  it  a  harder  pull.  He  had 
finds  himself  exposed  to  it  and  com-  worked  round  the  vats  for  several 
plains  of  it,  cannot,  in  jny  opinion,  be  months  and  was  fully  acquainted  with 
held,  as  a  matter  of  law,  to  have  im-  the  conditions.  The  following  passage 
pliedly  agreed  to  incur  that  danger,  or  from  the  opinion  of  Bowen,  L.  J.,  con- 
to  have  voluntarily  incurred  it  because  tains  the  gist  of  the  reasoning  by  which 
he  does  not  refuse  to  face  it;  nor  can  it,  he  was  led  to  this  conclusion:  "Knowl- 
in  my  opinion,  be  held  that  there  is  no  edge  on  the  part  of  the  injured  person 
case  to  submit  to  a  jury  on  the  question  which  will  prevent  him  from  alleging 
whether  he  has  agreed  to  incur  it  or  has  negligence  against  the  occupier  [of 
voluntarily  incurred  it  or  not.  simply  premises]  must  be  a  knowledge  under 
because,  though  he  protested,  he  went  such  circumstances  as  leads  necessarily 
on   as  before.     The  facts   of   each   par-  to  the   conclusion  that  the  whole   risk 
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court  of  appeal  was  affirmed  by  the  House  of  Lords  not  long  before 
tlie  subject  underwent  the  exhatistive  discussion  in  Smith  v.  Baher 
(see  note  6  in  this  section.  In  the  lower  court,  Bowen,  L.  J.,  pro- 
ceeded upon  the  supposition  that  the  facts  brought  the  case  within 
the  scope  of  the  same  rule  which  he  had  previously  enunciated  in  the 
case  last  cited.^^     The  position  taken  by  Lord  Bramwell  in  the  House 

was  voluntarily  incurred.  The  maxim,  spect  of  an  injury  arising  from  a  de- 
be  it  observed,  is  not  Hcienti  non  fit  in-  feet,  of  which  defect  and  of  the  result- 
juria,  but  volenti.  It  is  plain  that  ing  damage  he  was  as  well  informed  as 
mere  knowledge  [of  the  risk]  may  not  the  defendant?  I  thinlt  not.  To  such 
be  a  conclusive  defense.  There  may  be  a  person  it  appears  to  me  that  the  max- 
a  perception  of  the  existence  of  the  dan-  im,  Volenti  non  fit  injuria,  applies." 
ger  without  comprehension  of  the  risk;  Except  on  the  ground  suggested  by 
as,  where  the  workman  is  of  imperfect  Lord  Morris  in  Smith  v.  Baker  [1801] 
intelligence,  or,  though  he  knows  the  A.  C.  325,  60  L.  J.  Q.  B.  N.  S.  683,  40 
danger,  remains  imperfectly  informed  Week.  Eep.  392,  65  L.  T.  N.  S.  467,  55 
as  to  its  nature  and  extent.  There  .J.  P.  660,  viz.,  that  the  facts  did  not 
may,  again,  be  concurrent  facts  which  show  any  negligence  on  the  part  of  the 
justify  the  inquiry  whether  the  risk,  master,  it  seems  quite  impossible,  upon 
though  known,  was  really  encountered  the  facts,  to  reconcile  this  decision  with 
N-oluntarily.  .  .  .  Knowledge  is  not  the  latest  pronouncement  on  the  sub- 
a  conclusive  defense  in  itself.  But  ject  by  the  court  of  appeal  in  Williams 
when  it  is  a  knowledge  under  circum-  v.  Birmingham  Battery  &  Metal  Co. 
stances  that  leave  no  inference  open  but  [1899]  2  Q.  B.  338,  68  L.  J.  Q.  B.  N.  S. 
one,  viz.,  that  the  risk  has  been  volun-  918  (see  note  7,  supra),  in  which  the 
tarily  encountered,  the  defense  seems  to  risks  also  were  created  by  a  permanent 
to  me  complete.  .  .  .  Knowledge  arrangement  of  the  plant,  with  which 
.  .  .  is  not  conclusive  where  it  is  the  servant  had  long  been  familiar, 
consistent  with  the  facts  that,  from  its  ^-  That  rule  he  is  reported  to  have 
imperfect  character,  or  otherwise,  the  stated  as  follows:  "If  a  man  volun- 
entire  risk,  though  in  one  sense  known,  tarily  incurred  a  risk  he  could  not 
was  not  voluntarily  encountered;  but  afterwards  complain.  The  question 
here,  on  the  plain  facts  of  the  case,  Avhether  his  condvict  was  voluntary  or 
knowledge  on  the  plaintiff's  part  can  not  was  an  issue  of  fact,  but  it  wa.s  not 
mean  only  one  thing.  For  many  always  for  the  jury.  If  the  evidence 
months  the  plaintiff,  a  man  of  full  in-  was  all  one  way,  it  was  for  the  judge 
telligence,  had  seen  this  vat — known  all  to  withdraw  the  case  from  them.  If 
about  it — appreciated  its  danger — elect-  there  was  conflicting  evidence, — as,  if, 
ed  to  continue  working  near  it.  It  for  instance,  there  was  evidence  of  com- 
seems  to  me  that  legal  language  has  no  pulsion,  as  in  Yarmouth  v.  France, — the 
meaning  unless  it  were  held  that  knowl-  question  must  be  left  to  the  j'liry." 
edge  such  as  this  amounts  to  a  volun-  Membery  v.  Great  Western  R.  Co.  (C. 
tary  encountering  of  the  risk."  A.  1889)  4  Times  L.  R.  504,  judgment 
Tlie  language  used  by  Fry,  L.  J.,  pro-  Affirmed  in  (1889)  L.  R.  14  App.  Gas. 
pounds  a  doctrine  even  less  favorable  to  179,  58  L.  J.  Q.  B.  N.  S.  563,  61  L.  T. 
the  servant,  whom  it  would  virtually  N.  S.  566,  38  Week.  Rep.  145,  54  J.  P. 
place  in  a  position  not,  as  it  would  244.  In  that  case  the  original  agree- 
seem,  materially  different  from  that  ment  between  the  plaintiff's  master  and 
which  he  occupied  under  the  earlier  the  defendant  was  that  the  latter 
English  decisions  cited  in  §  376,  stipra.  should  furnish  an  assistant  for  the  pur- 
Construing  §  1  of  the  employers'  liabil-  pose  of  enabling  him  to  execute  with 
ity  act  of  1880,  he  put  the  question:  greater  safety,  the  shunting  work  which 
"If  the  workman  is  to  have  the  same  his  master  had  contracted  to  perform, 
rights  as  if  he  were  not  a  workman.  This  agreement  had  been  carried  out  for 
whose  rights  is  he  to  have?"  and  an-  several  years.  A  new  arrangement  was 
swered  it  thus:  "I  think  that  we  then  made,  the  purport  of  which  was 
ought  to  consider  him  to  be  a  member  merely  that  the  defendant  should  fur- 
of  the  public  entering  on  the  defend-  nish  an  assistant  if  it  had  one  avail- 
ant's  property  hy  hia  invitation.  Can  able,  and  the  plaintiff  continued  to 
such  a  person  maintain  an  action  in  re-  work  for  several  years,  sometimes  ivith 
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of  Lords  has  been  already  stated  in  the  last  section.  The  judgment 
of  the  rest  of  the  House,  except  in  so  far  as  it  was  not  influenced 
by  the  special  reason  noticed  in  §  380,  infra,  seems  rather  to  be 
based  upon  tlie  conception  that  no  negligence  on  the  master's  part 
had  been  established,  than  upon  the  conception  that  the  maxim  was, 
as  a  matter  of  law,  a  bar  to  the  action.  Supposing  this  to  be  the 
actual  rationale  of  the  decision,  it  is  not  inconsistent  with  that  which 
was  rendered  in  Smith  v.  Baker.  But  much  of  the  language  used 
in  the  opinions  seems  to  indicate  that  the  House  was  not  as  yet 
entirely  prepared  to  stand  sponsor  for  that  liberal  construction  of 
the  maxim  which  was  indorsed  two  years  afterwards.  In  British 
Columbia  it  has  quite  recently  been  decided  that  a  ser\'ant  who,  with 
a  full  knowledge  of  the  conditions,  took  a  certain  route  which  had 
been  rendered  unsafe  through  the  master's  breach  of  duty,  when  he 
might  have  taken  another  route  which  was  secure,  must  be  held,  as 
a  matter  of  law,  to  have  consented  to  incur  the  risk  of  injury  while 
using  that  route.-*^  But  the  facts  involved  in  this  case  would  seem 
to  indicate  that  the  servant's  inability  to  recover  should  have  been 
referred  to  the  conception  that  he  was  negligent  in  exposing  himself 
to  a  danger  unnecessarily,  rather  than  to  the  conception  of  a  consent 
to  incur  that  danger.  Hence,  even  if  it  can  be  properly  said  to  fall 
within  the  scope  of  the  maxim  (see  §  3Yl,  supra),  it  does  not  throw 
any  light  upon  the  poinr,  discussed  in  the  English  decisions  just  cited. 
See  further  §§  381-383,  infra. 

h.  United  States. — The  supreme  court  of  Indiana  has  recently 
followed  the  lead  of  the  English  judges  to  the  extent  of  holding  that, 
where  the  diity  violated  was  a  statutory  one,  the  servant's  action  is 
not  necessarily  barred  by  the  fact  that  he  was  chargeable  with  actual 
or  constructive  knowledge  of  the  dangerous  conditions.-^*  But  a  com- 
parison of  the  cases  cited  in  the  last  subdivision  and  in  §  376,  b, 
supra,  shows  that,  on  the  whole,  the  maxim  is  construed  in  essentially 
different  senses  by  the  English  judges  and  by  those  of  the  American 
states  in  which  its  effect  has  been  discussed. 

So  far  as  regards  the  Massachusetts  and  Alabama  decisions  in 
actions  brought  under  the  employers'  liability  acts,  there  would  seem 
to  be  good  grounds  for  arguing  that  the  position  thus  taken  is  in 
contravention  of  the  familiar  principle  that  the  presumed  intention 

an     assistant     and    sometimes    without  by  a  "ship''  [i.  e.,  elevator]  from  which 

one.     It  was  held  that,  under  these  cir-  the  safety  appliances  had  been  removed, 

cunistances,   he  could  not  recover  dam-  instead  of  using  the  ladders), 

ages  for  an  injury  caused  by  the  want  "  Monteith  v.  Kokomo  Wood  Enamel- 

of  an  assistant.  ing  Co.    ( 1902 ;   Ind. )    58  L.  R.  A.  944, 

'^  Davies  v.  Le  Roi   Min.   &  Smeltinq  04  N.  E.  610,  citing  Himih  v.  Baker  and 

Co.    (1899)    7  B.  C.  6    (miner  ascended  the  decisions  which  preceded  it. 
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of  a  legislature  whicli  adopts  a  foreign  statute  is  that  it  shall  receive 
the  same  construction  as  the  courts  have  put  upon  it  in  the  country 
where  it  was  originally  enacted.  As  regards  Alabama,  it  may  be 
remarked  that  the  situation  is  peculiarly  unsatisfactory,  as  the  lead- 
ing English  case  was  not  even  cited  in  the  judgment  by  which  the 
prevailing  rule  in  tliat  state  was  established.^^  It  remains  to  be 
se^n  whether  a  controlling  force  will  be  ascribed  to  this  principle 
in  any  of  the  American  states  in  which  statutes  modeled  upon  the 
English  one  have  been,  or  may  hereafter  be,  adopted.^® 

The  obligation  of  the  American  courts  to  defer  to  the  authority 
of  the  English  judges  in  actions  at  common  law  is  of  course  not 
equally  strong.  But  the  reasoning  which  has  been  employed  to 
sustain  the  doctrine  that  the  applicability  of  the  maxim  in  such 
actions  also  is  primarily  and  essentially  a  question  for  the  jury  is  in 
itself  quite  convincing.  ■'^' 

B.     Paeticulae    circumstances    beaeing  upow    the    qtjestion 

WHETHER   THE   SEEVANT   WAS   VOLENS. 

378.  Increased  compensation  given  for  encountering  a  specific  risk. — 

The  advocates  of  both  the  doctrines  discussed  in  §§  3Y6,  377,  supra, 
are  apparently  agreed  upon  the  doctrine  that  knowledge  is  conclusive 
against  a  servant,  where  he  is  to  receive  higher  pay  in  consideration 
of  his  doing  the  work  which  involves  an  abnormal  risk  due  to  a 
defective  condition  of  the  instrumentalities.-' 

^  Birmingham   R.    &    Electric    Go.   v.  down  that  there  is  "a  marked  distinc- 

Allen    (1892)    99  Ala.  359,  20  L.  K.  A.  tion     .     .     .     [between]  the  ease  of  one 

457,   13  So.  8.     This  decision  was  ren-  who  undertakes  dangerous  work  in  the 

dered,  as  is  apparent  from  a  comparison  ordinary  course  of  his  employment,  and 

of   dates,    in   the   year   after    Smith   v.  one  who  undertakes   extra  risk  for  ex- 

Baker   had   finally   settled   the   English  tra  wages.     In  the  latter  case  he  would 

doctrine.     See  note  7,  supra.  be  properly  considered  a  'volunteer,'  be- 

"  In   the   New  York   act   of   1902,   it  cause  for  a  higher  rate  of  remuneration 

M'ill  be  observed  that  the  legislature  has  he  undertakes  the  risk,  knowing  its  na- 

introduced  »  clause  expressly  providing  ture."     Channell,     B.,     in     Britton     v. 

that  an  assumption  of  the  risk  shall  not  Great  Westei'n  Cotton  Go.   (1872)  L.  R. 

be  inferred,   as   a  matter   of  law,   from  7  Exch.  130,  138,  41  L.  J.  Exch.  N.  S. 

the    fact    of    the    servant's    knowledge.  99,  27  L.  T.  N.  S.   125,  20  Week.  Rep. 

See  chapter  xxxvii.,  post.  525.     So  also  in  Smith  v.  Baher  [1891] 

"  The    following    remark    made    argu-  A.  C.  325,  344,  60  L.  J.  Q.  B.  N.  S.  683, 

enrJo  in  a  Maine  case  may  perhaps  be  65  L.  T.   N.   S.   467,   55   J.   P.    660,   40 

regarded  asi  indicating  that  the  English  Week.  Rep.  392,  Lord  Bramwell  laid  it 

rule  will  be  adopted  in  that  state  when  down    that    a    servant    who    undertakes 

the     point     is     specifically     presented:  work  exposing  him  to  a  particular  dan- 

"The  risk  from  the  master's  breach  of  ger  for  a  certain  compensation  less  than 

duty  never  rests  upon  the  protesting  or  that  which  he  demanded  is  in  the  same 

even     unwilling     servant.     Volens,     not  situation  as  one  whose  wages  the  mas- 

sciens,  is  the  test."     Dempsey  v.   SaiD-  ter  agrees  to   increase  in  consideration 

ycr   (1901)    95  Me.  295,  49  Atl.  1035.  of  his  incurring  the  additional  risk. 

1  On   the    one   hand    we    find    it    laid       On  the  other  hand,  we  find  one  of  the 
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378a.  Injury  inevitable  if  the  servant  remains  at  work. — In  the 
leading  English  case  Lord  Hersehell  conceded  that  there  might  be 
cases  in  which  a  workman  would  be  precluded  by  the  maxim  from 
recovering,  even  though  tlie  risk  which  led  to  the  disaster  resulted 
from  the  employer's  negligence.  Such  a  case  would,  he  suggested, 
be  presented  if  the  inevitable  consequence  of  the  employer's  dis- 
charging his  duty  would  obviously  be  to  occasion  him  personal 
injury.! 

379.  Assumption  by  the  master  of  responsibility  for  any  injury  that 
may  be  received. — In  some  instances  the  evidence  may  justify  the 
inference  that  it  is  the  intention  of  tlie  master  to  make  himself 
answerable  for  any  in j  ury  that  the  servant  may  receive.  Under  such 
circumstances  the  legal  situation  is  simply  that  the  master  is  deemed 
to  have  surrendered  any  right  he  might  otherwise  have  had  to  protect 
himself  by  the  maxim.^     The  shifting  of  the  responsibility  will,  of 

chief  advocates  of  the  more  liberal  vie".v  proper  machinery  or  otherwise,  to  se- 
expressiiig  himself  as  follows:  "I  need  cure  the  safety  of  the  employed,  was 
hardly  repeat  that  I  detest  the  attempt  wanting,  and  to  take  the  risk  of  their 
to  fetter  the  law  by  maxims.  They  are  absence,  he  would  no  doubt  be  held  to 
almost  invariably  misleading;  they  are  his  contract,  and  this  whether  such  con- 
for  the  most  part  so  large  and  general  tract  were  made  at  the  inception  of  the 
in  their  language  that  they  always  in-  service  or  during  its  continuance," — per 
elude  something  which  really  is  not  in-  Lord  Hersehell  (arg.)  in  Smith  v. 
tended  to  be  included  in  them.  I  do  not  Baker  [1801]  A.  C.  325,  362,  60  L.  J.  Q. 
doubt  that  if  we  put  this  maxim  into  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P. 
plain  English  part  of  it  is  true ;  that  is  660,  40  Week.  Rep.  392. 
to  say,  that  if  a  thing  is  put  before  a  ^  Smith  v.  Baker  [1891]  A.  C.  325,  60 
workman,  and  he  is  told,  'Now,  I  do  not  L.  J.  Q.  B.  N.  S.  683,  40  Week.  Rep.  392, 
ask  you  to  do  this  unless  you  like ;  but  60  L.  T.  N.  S.  467,  55  J.  P.  660.  The 
I  will  give  you  more  wages  if  you  do.  learned  judge  thus  contrasted  this  hy- 
You  .see  what  it  is.  There  is  a  rotten  pothetical  case  with  the  one  under  con- 
ladder  ;it  is  ten  to  one  that  it  will  break  sideration:  '"Suppose,  to  take  an  il- 
under  you ;  but  if  you  choose  to  run  lustration,  that,  owing  to  a  defect  in 
that  risk,  I  will  give  you  higher  wages.'  the  machinery  at  which  he  was  em- 
If  the  workman,  seeing  the  risk,  elects  ployed,  the  workman  could  not  perform 
to  incur  it,  no  one  could  doubt  that  he  the  required  operation  without  the  cer- 
would  be  precluded  from  recovering  tain  loss  of  a  limb.  It  may  be  that  if 
damages  against  his  employer  for  any  he,  notwithstanding  this,  performed  the 
injury  he  might  sustain  from  the  break-  operation,  he  could  not  recover  damages 
ing  of  the  ladder.  The  same  result  in  respect  of  such  a  loss,  but  that  is  not 
would  follow  if  the  injured  person  was  the  sort  of  case  with  which  we  have  to 
not  a  workman  fit  for  hire."  Lord  deal  here.  It  was  a  mere  question  of 
Esher  in  Yarmouth  v.  France  (1887)  risk  which  might  never  eventuate  in 
L.  R.  19  Q.  B.  Div.  647,  36  Week.  Rep.  disaster.  The  plaintiff  evidently  did 
281,  57  L.  J.  Q.  B.  N.  S.  7.  not    contemplate    injury    as    inevitable, 

Compare  the  following  passage,  which  not  even,  I  should  judge,  as  probable." 
also  suggests  the  limitation  of  the  ef-  "  Nonvoluntary  action  may  be  proper- 
feet  of  the  maxim  to  cases  where  there  ly  inferred  by  a  jury  if  it  is  proved  that 
is  adequate  consideration  for  incurring  the  workman  was  told  by  his  superin- 
the  additional  risk  caused  by  defective  tendont  not  to  mind,  and  that  if  any  ac- 
appliances:  "If  the  employed  agreed,  cident  happened  the  employer  must 
in  consideration  of  special  remunera-  make  it  good.  Yarmouth  v.  France 
tion,  or  otherwise,  to  work  under  condi-  (1887)  L.  R.  19  Q.  B.  Div.  647,  661,  57 
tions  in  which  the  care  which  the  em-  L.  J.  Q.  B.  N.  S.  7,  36  Week.  Rep.  281, 
plover   ought   to   bestow,   by   providing  per  Lindley,  L.  J. 
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course,  enure  to  the  servant's  benefit,  whatever,  theory  may  be  held 
as  to  the  proper  inference  to  be  drawn  from  his  knowledge  of  the  risk. 

380.  Injury  the  result  of  the  servant's  own  acts  or  omissions. — 
One  of  the  exceptions  to  which  it  is  conceded  that  the  doctrine  now 
established  in  England  is  subject  rests  upon  a  distinction  which  is 
taken  between  cases  in  which  the  operations  or  conditions  which  pro- 
duced the  servant's  injury  were  independent  of  his  O'wn  volition  and 
removed  from  his  own  control,  and  cases  in  which  the  injury  was  the 
direct  result  of  his  own  act  of  omission.  In  the  former  class  of  cases 
his  knowledge  of  the  risk  may  or  may  not  let  in  the  operation  of  the 
maxim ;  in  the  latter  class  his  knowledge  of  the  risk  is  deemed  to  be 
conclusive  against  him.-' 

No  objection  can  reasonably  be  made  to  the  enforcement  of  this 
qualification  in  any  instance  in  which  the  servant  created,  or  consented 

The  master's  acceptance  of  tlie  re-  that  category.  There  was  no  intrinsic 
sponsibility  is  implied  where  he  dirtets  danger  in  the  operation  of  drilling  in 
the  servant  to  perform  labor  to  which  which  the  plaintiff  was  engaged;  the 
he  is  not  accustomed,  after  the  foreman  peril  from  which  he  suffered  [the  drop- 
of  the  work  has  sent  him  back  for  the  ping  of  a  large  stone  which  was  slung 
reason  that  he  is  not  deemed  sufficiently  over  his  head  by  a  crane]  was  not 
strong.  Albertz  v.  Bache  (1890)  32  N.  evoked  by  his  act,  but  was  brought  into 
Y.  S.  R.  1014,  10  N.  Y.  Supp.  639.  contact  with  him  by  workmen  employed 

'In  Smith  v.  Baker  [1891]  A.  C.  325,  in  a  difierent  operation."  This  passage 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  was  cited  as  an  authority  in  a  Canadian 
467,  55  J.  P.  660,  40  Week.  Rep.  392,  case  where  a  farm  servant  was  injured 
Lord  Halsbury  said  (p.  338  of  the  Law  owing  to  the  fact  that  a  cord  which 
Reports)  :  "Every  sailor  who  mounts  operated  the  brake  of  a  horse-power 
the  rigging  of  a  ship  knows  and  appre-  machine  automatically  gave  way,  the 
ciates  the  risk  he  is  encountering.  The  consequence  being  that  the  machine  be- 
act  is  his  own,  and  he  cannot  be  said  gan  to  run  at  a  dangerous  speed  and  the 
not  to  consent  to  the  thing  which  he  driving  wheel  burst.  It  was  held  that 
himself  is  doing.  And  examples  might  the  maxim  was  a  bar  to  his  recovery,  as 
be  indefinitely  multiplied  where  the  es-  the  evidence  showed  that  he  fully  un- 
sential  cause  of  the  risk  is  the  act-  of  dcrstood  the  nature  of  the  machine,  that 
the  complaining  plaintiff  himself,  and  he  had  made  no  complaint,  and  that  he 
where,  therefore,  the  api>lication  of  the  had  been  in  the  habit  of  replacing  the 
maxim  Volenti  non  fit  injuria  is  com-  cord  whenever  it  became  worn.  Poll  v. 
pletely  justified."  HeuAlt    (1893)    23  Ont.  Rep.  619. 

Similar  views  were  thus  expressed  by  In  ilcmhery  v.  Great  Western  R.  Go. 
Lord  Watson  in  the  same  case  (p.  357  (1889)  L.  R.  14  App.  Cas.  179,  58  L.  J. 
of  the  Law  Reports)  :  "The  risk  may  Q.  B.  N.  S.  563,  61  L.  T.  N.  S.  566,' 38 
arise  from  a  defect  in  a  machine  which  ^Veek.  Rep.  145,  54  J.  P.  244,  the  de- 
the  servant  has  engaged  to  work,  of  eision,  in  so  far  as  it  rested  upon  the 
such  a  nature  that  his  personal  danger  applicability  of  the  maxim,  was  referred 
and  consequent  injury  must  be  produced  by  Lord  Halsbury  to  the  conception 
by  his  own  act.  If  he  clearly  foresaw  thus  explained  (p.  186  of  the  Law  Re- 
the  likelihood  of  such  a  result,  and,  not-  ports)  :  "The  man  obviously  enccun- 
withstanding,  continued  to  woi-k,  I  tcred  a  known  risk  which  he  had  en- 
think  that,  according  to  the  authorities,  countered  for  a  period  of  seven  years, 
he  ought  to  be  regarded  as  volens.  The  and  therefore  he  is  not  entitled  to  re- 
case  may  be  very  different  when  there  is  cover,  upon  the  ground  that  he  was  vol- 
no  inherent  peril  in  the  work  performed  untarily  incurring  the  risk;  he  knew 
by  the  servant,  and  the  risk  to  which  that  the  risk  existed;  and,  further,  he 
he  is  exposed  arises  from  a  de-  was  himself  doing  the  very  thing  which 
feet  in  the  machinery  used  in  an-  caused  danger  and  ultimately  injury  to 
other  department  over  which  he  has  no  himself." 
control.     The    present    case    belongs    to 
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to  the  creation  of,  the  defect  which  caused  his  injury.^  But  there  is  a 
manifest  danger  that  it  may  be  construed  by  some  judges  in  such  a 
sense  as  to  revive  many  of  tlie  hardships  of  the  older  doctrine  in  that 
large  class  of  cases  in  which  the  employee's  duties  are  restricted  to 
the  use  of  some  particular  instrumentality.  Under  such  circum- 
stances the  injury  is  always,  in  a  partial  degree  at  least,  the  resuli 
of  something  done  or  omitted  by  the  servant  himself,  and  if  this  fact 
alone  is  sufficient  to  warrant  a  court  in  declaring  the  maxim  to  bc' 
applicable  as  a  matter  of  law,  the  beneficial  effect  of  the  doctrine 
enunciated  by  the  House  of  Lords  in  Sniith  v.  Baker,  must,  it  is  clear, 
be  seriously  diminished.  But  perhaps  it  may  be  said  that  there  is  no 
longer  any  risk  of  such  a  resvilt  since  the  recent  decision  of  the  court 
of  appeal  mentioned  in  §  377,  note  7,  supra.  That  decision  impliedly 
operates  as  an  affirmation  of  the  principle  that  the  mere  fact  that 
the  sen^ant  was  using  a  defective  instrumentality  in  the  course  of 
his  employment  does  not  constitute  a  sufficient  reason  for  holding  that 
his  knowledge  of  the  defect  is  conclusive  against  his  right  of  recovery. 

381.  Work  undertaken  by  the  order  of  master  or  superior  employee. — 
The  effect  of  evidence  that  the  work  in  course  of  performance  when 
the  injury  was  received  was  undertaken  in  compliance  with  the  direct 
order  of  a  superior  does  not  seem  to  have  been  discussed  by  any  court 
which  infers  voluntary  action  from  the  mere  fact  of  the  servant's 
knowledge.  But  presumably  the  significance  of  this  element  in  any 
such  court  is  the  same  as  it  is  in  cases  where  the  servant's  rights  are 
being  considered  with  reference  to  the  questions  whether  he  had  con- 
tractually assumed  the  risk,  or  had  been  guilty  of  contributory  negli- 
gence.    See  chapter  xxiii.;,  post. 

Under  the  English  doctrine,  the  fact  that  the  servant  was  injured 
in  obeying  an  order  to  perform  dangerous  duties  evidently  cannot  be 
of  any  differentiating  import.  But,  so  far  as  it  goes,  it  makes  in 
the  servant's  favor.^ 

381a.  Work  undertaken  outside  scope  of  ordinary  duties. — (Compare 
chapter  xxv.,  post.) — In  all  jurisdictions,  English,  colonial,  and 
American,  it  vvould  probably  be  held,  as  it  has  been  held  in  Massa- 

^  Highland  Ave.  &  Belt  R.  Co.  v.  Wal-  right  of  recovery  might  have  been  de- 
fers (1890)  91  Ala.  435,  8  So.  357,  hold-  nied  on  the  same  special  ground, 
inn;  that  a  railway  company  cannot  be  '  In  one  ease  it  was  held  to  be  a  ques- 
lield  liable  for  the  death  of  a  yardmas-  tion  for  the  jury  whether  the  servant 
ter  due  to  his  being  thrown  off  the  foot-  was  willing  to  encounter  the  danger, 
board  on  the  front  of  a  switch  engine  where  he  was  ordered  to  adjust  a  belt, 
by  striking  against  a  pile  of  coal  near  that  duty  being  outside  the  scope  of  his 
the  track,  which  had  been  deposited  employment  and  dangerous.  Baxter  v. 
there  by  the  consignee  with  his  permis-  Wyrnan  (1888)  4  Times  L.  R.  255.  In 
sion.  See  also  Poll  v.  Hewitt  cited  in  another  he  was  allowed  to  recover  while 
note    1,    supra,   in    which    the   servant's  complying  with  an  order  to  clean  mov- 
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chusetts,  that  the  servant  is  debarred  from  recovery,  as  a  matter  of 
law,  wliere  he  was  injured  while  engaged  in  work  outside  his  ordinary 
duty,  M'hich  was  undertaken  at  the  suggestion  of  a  fellow  workman, 
and  with  the  mere  consent  of  his  immediate  superior.^ 

If  such  work  was  undertaken  by  the  orders  of  an  employee  who 
represented  the  master,  the  question  whether  the  servant  was  volens 
will  depend  upon  the  considerations  adverted  to  in  the  preceding  sec- 
tion.    See  the  first  of  the  two  cases  cited  in  note  1. 

382.  Servant's  fear  of  losing  his  position. —  (Compare  §§  288,  302 
(6),  ante.) — It  is  manifest  that,  in  the  last  analysis,  the  evidential 
significance  wliich  shall  be  attached  to  the  influence  exercised  upon  a 
servant's  mind  by  the  apprehension  that,  if  he  declines  to  undertake 
a  certain  extra-hazardous  duty,  he  may  lose  his  position,  must  depend 
upon  considerations  which  are  sociological  rather  than  juristic.  See 
§  62,  ante. 

One  theory  applied  in  the  decisions  embodies  the  same  conception 
of  the  relation  between  masters  and  servants  as  that  postulate  of 
economic  science  which  is  commonly  known  as  the  mobility  of  labor. 
The  servant,  that  is  to  say,  is  assumed  to  be  an  entirely  free  agent  in 
respect  to  taking  up  or  abandoning  an  employment.  This  assumption 
obviously  involves  the  corollary  tliat  no  coercive  influence  can  be 
ascribed  to  his  fear  of  the  consequences  of  a  refusal  to  incur  an  ab- 
normal risk.^     According  to  the  judges  who  take  this  view  of  the 

ing  machinery.  Marley  v.  Oshorn  145,  54  J.  P.  244:  "I  hold  that  where 
(1894)   10  Times  L.  R.  388.  a   man   is   not    physically    constrained, 

^Mellor  V.  Merchants'  Mfg.  Go.  (1890)  where  he  can  at  his  option  do  a  thing 
150  Mass.  362,  5  L.  R.  A.  792,  23  N.  E.  or  not,  and  he  does  it,  the  maxim  ap- 
100.  There  a  loom  fixer  who  was  in-  plies.  What  is  volens?  Willing;  and 
jured  by  a  belt  slipping  off  a  pulley  a  man  is  willing  when  he  wills  to  do  a 
while  he  was  attempting  to  repair  a  de-  thing  and  does  it.  No  doubt  a  man, 
feet  failed  to  recover,  for  the  reason  that  popularly  speaking,  is  said  to  do  a  thing 
he  had  voluntarily  taken  the  risk  oi  an  unwillingly,  with  no  good  will,  but  if 
obvious  danger.  he  does  it,  no  matter  what  his  dislike 

'  The  most  uncompromising  of  the  is,  he  prefers  doing  it  to  leaving  it 
English  exponents  of  this  theory  was  alone.  He  wills  to  do  it.  He  does  not 
the  late  Lord  Bramwell.  In  Ogden  v.  will  not  to  do  it.  I  suppose  nolens  is 
Rummens  (1863)  3  Fost.  &  P.  751,  the  opposite  of  volens,  its  negative, 
while  he  was  trying  a  ease  one  of  the  There  are  two  men;  one  refuses  to  do 
worknien  testified  that  if  he  had  com-  ^^^y,^  .j^jus  not  to  do  it,  and  does  not  do 
plained  of  the  danger  of  the  work  he   j,..     The  other  grumbles,  but  wills  to  do 

would  have  been  told  that  someone  else    -i. j  ^ „  ;+       »       \.  l-u  i     ^ 

would  do  it.  The  remark  of  the  judge  '^'  ^"f.  ^°^'  f  ^"^^  ^°^^  '"Z"  nolentes, 
was  that  this  was  "a  very  sensible  an-  I'T  ."^/;,  Suppose  an  extra  shilling 
swer,  .  .  .  but  that  showed  that  he  i"^'^<=^'i  the  man  who  did  the  work, 
had  an  option  to  do  it,  or  not  to  do  it."  -^^  "^^  nolens  or  has  the  shilling  made 
This  brief  comment  was  expanded  into  ^i™  volens?  There  must  be  a  strange 
the  following  incisive  homily  in  the  notion  either  that  a  man  who  does  a 
opinion  which  he  delivered  in  Membery  thing  and  grumbles  is  nolens,  is  unwill- 
V.  Great  Western  R.  Co.  (1889)  L.  R.  ing,  has  not  the  will  to  do  it,  or  that 
14  App.  Cas.  179,  58  L.  J.  Q.  B.  N.  S.  there  is  somthing  intermediate  between 
563,  61  L.  T.  N.  S.  566,  38  Week.  Rep.   nolens  and  volens,  something  like  a  man 
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situation,  the  sei'vant's  proper  course  is  to  throw  up  his  position,  as 
he  has  a  right  to  do.^ 

The  other  theory  takes  into  account  the  notorious  and  indisputable 
fact  that  in  those  parts  of  the  ci\i]ized  world  in  which  the  common 
law  prevails  the  industrial  conditions  are  such  that  the  labor  market 
is  nonnally  more  or  less  overcrowded,  and  in  times  of  unusual  stress 
is  "thronged  with  suitors"  to  such  an  extent  that  fresh  employment 
in  any  given  line  of  business  is  almost  impossible  to -procure.  It  is 
recognized  that  the  servant's  knowledge  of  tJiis  fact  may  reasonably 
be  supposed  to  impair  his  freedom  of  will,  to  a  greater  or  less  extent, 
when  he  finds  that  a  new  hazard  has  been  superadded  to  his  environ- 
ment by  a  breach  of  duty  on  his  master's  part,  and  that  he  is  com- 
pelled to  elect  between  encountering  that  hazard,  or  abandoning  his 
position,  or  running  the  risk  of  a  possible  discharge,  if,  without  actu- 


being  -without  a  will,  and  yet  who  wills. 
If  the  shilling  made  him  volens,  why 
does  not  the  desire  to  continue  em- 
ployed do  so?  If  he  would  have  a  right 
to  refuse  the  work  and  his  discharge 
would  be  wrongful,  with  a  remedy  to 
him,  why  does  not  his  preference  of  cer- 
tain to  an  uncertain  law  not  make  him 
volens  as  much  as  any  other  motive? 
There  have  been  an  infinity  of  pro- 
foundly learned  and  useless  discussions 
as  to  freedom  of  the  will;  but  this  no- 
tion is  new.  This  is  an  important  ques- 
tion. Is  the  maxim  to  be  got  rid  of? 
Are  we  to  say  Volenti  fit  injuria  pro- 
vided he  grumbles,  as  Mr.  Bell  con- 
tended? To  do  so  would  be  most  un- 
just and  unreasonable.  The  master 
says,  Here  is  the  work,  do  it  or  let  it 
alone.  If  you  do  it,  I  pay  you;  if  not, 
I  do  not.  If  he  has  engaged  him,  he 
says,  I  discharge  you  if  you  do  not  do 
it;  I  think  I  am  right;  if  wrong,  I  am 
liable  to  an  action.  The  master  says 
this,  the  servant  does  the  work  and 
earns  his  wages,  and  is  paid,  but  is 
hurt.  On  what  principle  of  reason  or 
justice  should  the  master  be  liable  to 
him  in  respect  of  that  hurt?  On  this 
ground,  also,  I  am  of  opinion  the  judg- 
ment should  be  affirmed.  I  may  observe 
that  the  court  of  appeal  thought  that 
neither  of  the  cases  where  this  novel 
notion  was  entertained  bore  on  the  pres- 
ent." In  the  later  case  we  find  him  re- 
iterating these  views:  "It  is  said  that 
to  hold  the  plaintiff  is  not  co  recover 
is  to  hold  that  a  master  may  carry  on 
his  work  in  a  dangerous  way  and  dam- 
age his  servant.  I  do  so  hold,  if  the 
servant  is  foolish  enough  to  agree  to  it. 
This   sounds    very    cruel.      But   do    not 


people  go  to  see  dangerous  sports? 
Acrobats  daily  incur  fearful  dangers — 
lion-tamers  and  the  like.  Let  us  hold 
to  the  law.  If  we  want  to  be  charitable, 
gratify  ourselves  out  of  our  own  pock- 
ets." 'Smith  V.  Bnker  [1891]  A.  C.  325, 
346,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T. 
N.  S.  467,  55  J.  P.  660,  40  Week.  Rep. 
392. 

Other  judges  have  used  similar  lan- 
guage. In  Yarmouth  v.  France  (1887) 
L.  R.  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B. 
N.  S.  7,  36  Week.  Rep.  281,  Lopes,  L. 
J.,  was  of  opinion  that  the  inference  of 
a  voluntary  assumption  of  a  risk  caused 
by  a  master's  breach  of  duty  could  not 
be  rebutted  by  showing  that  he  feared 
that  a  refusal  to  incur  the  risk  would 
cost  him  his  position.  "This  is  a  coun- 
try of  free  labor.  ...  It  has  been 
said  that  the  servant  is  more  powerful 
than  his  master.  But  I  rather  think 
the  servant  is  not  less  powerful  than  his 
master;  and  certainly  he  is  quite  able 
to  enforce  the  contract  and  defend  his 
rights."  Crichton  v.  Keir  (1863)  1 
Sc.  Sess.  Cas.  3d  Series,  407,  per  Inglis, 
J. 

'Woodley  v.  Metropolitan  Dist.  B.  Co. 
(1877)  L.  R.  2  Exoh.  Div.  384,  46  L.  J. 
Exch.  N.  8.  521,  per  Cockbum,  Ch.  J., 
whose  remark  that  "if  a  man,  for  the 
sake  of  the  employment,  takes  it  or  con- 
tinues in  it,  with  a  knowledge  of  its 
risks,  he  must  trust  to  himself  to  keep 
clear  of  injury,"  seemed  to  Lopes,  L. 
J.,  to  embody  the  true  principle.  Tar- 
mouth  v.  France  (1887)  L.  R.  19  Q.  B. 
Div.  647,  665.  57  L.  J.  Q.  B.  N.  S.  7,  36 
Week.  Rep.  281. 

In  one  case  Bramwell,  B.,  declared 
that  he  "could  not  consider  that  he  [the 
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ally  leaving  the  service,  lie  declines  to  do  the  work  which  will  involve 
exposure  to  the  hazard.'    See  §  65,  ante. 


servant]  was  acting  under  compulsion, 
even  if  he  had  been  bound  by  contract 
to  serve."  Britlon  v.  Great  Western 
Cotton  Go.  (1872)  L.  K.  7  Exch.  130,  27 
L.  T.  N.  S.  125,  20  Week.  Rep.  525,  41 
L.  J.  Exch.  N.  S.  99  {as  reported  in  the 
latter  serial  only  p.  101).  The  views  of 
this  learned  judge,  however,  respecting 
what  is  and  is  not  compulsion,  are  of  a 
very  extreme  character.  See  note  1, 
supra. 

"In  Yarmouth  v.  France  (1887)  L.  R. 
19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N.  S. 
7,  36  Week.  Rep.  281,  Lord  Esher  and 
Lindley,  L.  J.,  both  declared  that  evi- 
dence of  the  servant's  fear  of  being  dis- 
charged tended  to  rebut  the  inference 
that  he  was  volens  in  continuing  to 
work.  The  former  said  (p.  657  of  Law 
Reports)  :  "Here  the  judge  of  the 
court  below  has  come  to  the  conclusion 
that  the  moment  it  appeared  that  the 
plaintiff  knew  and  appreciated  the  dan- 
ger, and  did  not  at  once  quit  the  de- 
fendant's employ,  he  came  within  the 
maxim,  and  was  therefore,  upon  the  au- 
thority of  Thomas  v.  Quartermaine,  dis- 
entitled to  recover.  He  did  not  bring 
his  mind  to  bear  upon  the  motives  which 
induced  the  plaintiff  to  act  as  he  did, — 
whether  he  relied  upon  the  foreman's 
statement  that  the  employer  would  he 
responsible  in  case  of  an  accident,  or 
whether  he  was  influenced  by  the  fear 
of  being  throAvn  out  of  employ  if  he  dis- 
obeyed the  foreman's  orders.  All  that 
was  for  a  jury;  and  the  judge  ought  to 
have  applied  his  mind  to  it."  The  lat- 
ter said  (p.  660  of  Law  Reports)  : 
"The  act  [i.  e.,  employers'  liability] 
cannot,  I  think,  be  properly  construed 
in  such  a  way  as  to  protect  masters  who 
knowingly  provide  defective  plant  for 
their  workmen,  and  who  seek  to  throw 
the  risk  of  using  it  on  them  by  putting 
them  in  the  unpleasant  position  of  hav- 
ing to  leave  their  situations  or  submit 
to  use  what  is  known  to  be  unfit  for 
tise.  ...  If  nothing  more  is  proved 
than  that  the  workman  saw  the  danger, 
reported  it,  but,  on  being  told  to  go  on, 
went  on  as  before  in  order  to  avoid  dis- 
missal, a  jury  may,  in  my  opinion,  prop- 
erly find  that  he  had  not  agreed  to  take 
the  risk,  and  had  not  acted  voluntarily 
in  the  sense  of  having  taken  the  risk 
upon  himself.  Fear  of  dismissal,  rather 
than  voluntary  action,  might  properly 
be  inferred." 

Similar   views   were   again   expressed 


in  the  following  year  by  Lord  Esher, 
who  in  discussing  the  meaning  of  a,  pro- 
vision in  the  employers'  liability  act  of 
1880  made  these  remarks:  "There  have 
always  been,  I  think,  two  schools  of 
thought  in  relation  to  cases  of  this 
kind.  .  .  .  The  view  of  one  school 
has  been  that,  in  order  to  prevent  in- 
justice to  masters,  the  construction  of 
these  enactments  relating  to  masters 
and  workmen  should  be  narrowed,  and 
that  they  should  be  construed  as  strict- 
ly as  possible.  The  view  of  the  other 
school  is  that  masters  and  workmen  are 
not  really  on  an  equal  footing;  that,  if 
there  is  danger  in  the  employment  it 
does  not  exist  with  regard  to  the  mas- 
ter, but  only  in  the  case  of  the  work- 
man; and  the  workman  is  not  on  an 
equal  footing,  because  he  must  run  the 
risk  or  give  up  his  employment.  .  .  . 
I  myself  have  always  belonged  to  the 
latter  school."  Walsh  v.  Whiteley 
(1888)  L.  R.  21  Q.  B.  Div.  371,  374,  57 
L.  J.  Q.  B.  N.  S.  586,  36  Week.  Rep. 
876,  53  J.  P.  38. 

About  the  same  time  we  find  Haw- 
kins, J.,  using  the  following  language  in 
Thrussell  v.  Handy  side  (1888)  L.  R.  20 
Q.  B.  Div.  359,  57  L.  J.  Q.  B.  N.  S.  347, 
58  L.  T.  N.  S.  344,  52  J.  P.  279:  "It 
cannot  be  said,  where  a  man  is  lawfully 
engaged  in  work,  and  is  in  danger  of 
aismissal  If  he  leaves  his  work,  that  he 
wilfully  incurs  any  risk  which  he  may 
encounter  in  the  course  of  such  work, 
and  here  the  plaintiff  had  asked  the 
defendants'  men  to  take  care.  It  is  dif- 
ferent where  there  is  no  duty  to  be  per- 
formed, and  a  man  takes  his  chance  of 
the  danger,  for  there  he  voluntarily  en- 
counters the  risk.  If  the  plaintiff  could 
have  gone  away  from  the  dangerous 
place  without  incurring  the  risk  of  los- 
ing his  means  of  livelihood,  the  case 
might  have  been  different;  bu-t  he  was 
obliged  to  be  there;  his  poverty,  not  his 
will,  consented  to  incur  the  danger." 
The  learned  judge  also  suggested  that, 
if  it  had  been  impossible  for  the  defend- 
ants to  take  precautions  against  the 
danger,  it  might  have  been  held  that 
the  plaintiff  was  bound  to  take  his 
chance.  The  case  was  distinguished 
from  Woodley  v.  Metropolitan  Dist.  B. 
Co.  (1877)  L.  R.  2  Exch.  Div.  384,  46 
L.  J.  Exch.  N.  S.  521,  on  the  ground 
that,  in  the  latter  ease  the  plaintiff  not 
only  knew  that  there  was  danger,  but 
had  it  in  his  power  to  protect  himself. 
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383.  Complaint,  objection,  or  protest  omitted  or  made. —  (Compare 
§  290,  ante.) — The  logical  significance  -which  shall  be  ascribed  to  the 
fact  that,  before  the  accident,  the  servant  either  had  or  had  not  com- 
plained of,  objected  to,  or  protested  against,  the  maintenance  of  the 
abnormally  dangerous  conditions  which  caused  his  injury,  will  obvi- 
ously depend  upon  the  particular  doctrine  held  by  the  court  as  to  the 
inference  to  be  drawn  from  the  servant's  having  continued  to  work 
with  a  knowledge  of  the  conditions, — such  knowledge  being  maai- 
festly  an  element  always  present  in  any  case  where  the  servant  has 
thus  expressed  dissatisfaction  with  his  environment. 

a.  No  complaint,  protest,  or  objection  established  by  the  evidence. 
— If  the  maxim  is  deemed  to  be  a  conclusive  bar  to  his  action  when- 
ever it  is  shown  that  he  went  on  working  with  a  knowledge  of  the 
risk  which  caused  his  injury,  the  failure  to  express  any  dissatisfaction 
can  carry  no  higher  significance  than  that  of  a  circumstance  tending 


while  in  the  former  the  plaintiff  could 
not  have  avoided  the  danger,  unless  he 
had  disobeyed  the  orders  of  his  employ- 
ers, and  incurred  the  risk  of  dismissal. 
In  llemhery  v.  Great    Western    B.    Co. 
(1889)  L.  R.  14  App.  Cas.  179,  58  L.  J. 
Q.  B.  N.  S.  563,  61  L.  T.  N.  S.  566,  38 
Week.  Rep.  145,  54  J.  P.  244,  the  other 
members  of  the  House  of  Lords  seem  to 
have  been  somewhat  staggered  by  Lord 
Bramwell's    outspoken    advocacy  of   the 
doctrine  that  the  putting  a  man  in  fear 
of  starvation  does  not  amount,  in  a  le- 
gal point  of  view,  to  the  application  of 
physical   coercion    (see  note   1,   supra), 
and  preferred  to   reserve  their  opinion 
on     the    subject.     Lord    Halsbury    con- 
tented  himself  with   saying  that   there 
was  no  evidence  that  the  plaintiff  had 
been  compelled  to  do  the  work  by  any 
such    fear,    but   subsequently    remarked 
that  he  wished  to  leave  open  the  ques- 
tion as  to  the  true  scope  of  the  raEixim. 
Lord  Herschell  also  desired  that  the  mat- 
ter should  be  left  open  for  argument  and 
declined  to  express  any  positive  opinion 
as  to  the  correctness  of  Lord  Bramwell's 
views.     Lord  Fitzgerald  did  not  directly 
discuss   the   question   whether   the   fear 
of  losing  employment   was   compulsion, 
but  thought  that  no   compulsion   could 
be  predicated  of  a  ease  where  the  serv- 
ant,  after   having  asked  for  assistance 
and  met  with  a,  refusal,  simply  went  on 
doing  the  same  work  in  the  same  man- 
ner in  which  he  must  often  have  done 
it  before  during  his  seven  years  of  serv- 
ice.    The  "physical  compulsion"  the^.y 
of    Lord    Bramwell    was,    however,    em- 
phatically condemned  bv  Lord  Coleridge 
Vol.  I.  M.  &  S.— 64. 


and  Mathew,  J.,  in  Sanders  v.  Barker 
(1890)   6  Times  L.  R.  324. 

In  Madden  v.  Hamilton  Iron  Forging 
Co.  (1889)  18  Ont.  Rep.  55,  the  fact 
that  the  servant  went  on  working  to 
avoid  being  discharged  was  mentioned 
as  one  of  the  elements  which  excluded 
the  operation  of  the  maxim. 

In  Mellor  v.  Merchants'  Mfg.  Co. 
(1890)  150  Mass.  362,  5  L.  R.  A.  792, 
23  N.  E.  100,  Holmes,  J.,  remarked: 
"It  may  be  that  a  case  like  Thomas  v. 
Quartermaine  (1887)  L.  R.  18  Q.  B. 
Div.  68.5,  56  L.  J.  Q.  B.  N.  S.  340,  57 
L.  T.  N.  S.  537,  35  Week.  Rep.  555,  51 
J.  P.  516,  comes  very  near  the  line; 
because,  if  the  servant  is  acting  within 
the  scope  of  his  regular  employment,  or 
in  obedience  to  special  orders,  tiie  fear 
of  losing  his  place  may  take  away  his 
choice  so  far  that  he  cannot  be  said 
freely  to  take  the  risk  upon  himself." 
Compare  the  following  remarks  of  the 
same  judge  in  Boyle  v.  New  York  &  N. 
E.  R.  Go.  (1890)  151  Mass.  102,  23  N. 
E.  827.  "This  accident  happened  before 
the  date  of  this  statute,  and  here  there 
can  be  no  doubt  that  the  risk  was  as- 
sumed by  the  plaintiff's  intestate,  so 
that  even  if  his  conduct  was  not  negli- 
gent in  the  sense  of  culpable,  still,  as 
it  involved  danger  manifest  to  him,  he 
could  not  complain  of  the  consequences, 
or  argue,  as  it  might  be  argued,  per- 
haps, in  some  cases  under  the  act  of 
1887,  that  if  he  acted  under  the  fear  of 
losing  his  place  he  did  not  act  at  his 
own  peril,  unlesK  a  jury  found  him  to 
have  been  culpably  careless."  The  ap- 
plication  of  these   expressions   of   indi- 
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to  corroborate  tiie  inference  of  voluntary  action.  Under  such  circum- 
stances it  cannot  be  a  differentiating  element.^ 

Under  the  doctrine  lliat  knowledge  is  not  of  itself  conclusive  of 
the  voluntary  character  of  the  &er-\-ant's  action,  the  fact  of  his  not  hav- 
ing compliiined  is  ordinarily  nothing  but  a  circumstance  for  the  jury 
to  consider  in  connection  with  the  rest  of  the  evidence  in  the  case.^ 
But  in  cases  in  which  the  court  is  justified,  apart  from  this  circum- 
stance, in  declaring  that  the  maxim  is  applicable,  the  fact  of  his 
having  made  no  complaint  sometimes  appears  as  a  corroborative  ele- 
ment.^ 

b.  Complaint,  protest,  or  olijcciion  established  by  the  evidence. — 
In  any  jurisdiction  in  which  volimtary  action  is  inferred,  as  a  matter 
of  law,  as  soon  as  it  appears  that  the  servant  comprehended  the  risk 
to  which  his  injury  was  due,  it  is  obvious  that  the  fact  of  a  com- 
plaint having  been  made  is  nothing  but  a  circumstance  which  shows 


vidual  opinion  seems  intended  to  be  lim- 
ited to  cases  arising  under  tlie  employ- 
ers' liability  act.  If  not  so  limited 
they  are  in  direct  conflict  with  the  spe- 
cific rulings  of  this  court,  as  noticed  § 
288.  ante.     Compare  §  65,  ante. 

'  The  earliest  ease  in  which  this  sit- 
uation is  illustrated  is  Skipp  v.  East- 
ern Counties  R.  Co.  (1853)  9  Exch.  223, 
3  C.  L.  Rep.  185,  23  L.  J.  Exch.  N.  S. 
23,  where  the  servant  was  injured  owing 
to  the  inadequacy  of  the  number  of 
servants  furnished  for  the  work.  The 
judges,  during  the  argument  of  counsel, 
unanimously  declared  that  he  could  not 
recover  for  reasons  stated  by  each  of 
thera  as  follows:  "The  case,"  said 
Piatt,  B.,  "falls  within  the  maxim  Vo- 
lenti non  fit  injuria."  "1  acted  upon 
that  principle  at  the  trial,"  said  Mar- 
tin, B.,  "being  of  opinion  that  the  com- 
pany was  not  liable,  as  the  plaintiff  had 
done  the  same  work  for  several  months 
without  any  intimation  on  his  part  that 
he  was  unable  to  carry  it  on;  and  I 
therefore  considered  him  a  voluntary 
agen-t."  "The  defendants,"  said  Parke, 
B.,  "were  bound  to  use  all  due  and  rea- 
sonable care  only.  Here  the  plaintiff 
was  engaged  in  the  same  work  for  sev- 
eral months,  and  made  no  complaint 
whatever  as  to  the  inadequacy  of  the 
means  employed.  If  he  felt  that  he  was 
in  dajiger  by  reason  of  the  want  of  a 
sufficient  number  of  fellow  servants,  he 
should  not  have  accepted  the  service." 
Similar  language  was  employed  by  Mar- 
tin. B.,  in  his  opinion:  "I  think  that  if 
the  case  had  gone  to  the  jury  they  must 
have  found  a  verdict  for  the  defendants. 


But,  as  I  entertained  a  very  strong 
opinion  upon  Uie  matter,  I  thought  it 
clearly  to  be  my  duty  not  to  leave  the 
case  to  them  upon  the  chance  of  their 
finding  a.  verdict  for  the  plaintiff  from 
motives  of  commiseration.  The  plain- 
tiff brought  the  accident  upon  himself; 
for  if  he  found  that  he  could  not  do  the 
work  which  was  set  him,  he  ought  to 
have  declined  it  in  the  first  instance. 
He,  however,  carried  it  on  for  several 
months,  and  never  made  the  least  com- 
plaint upon  the  matter." 

In  a  very  recent  case  a  brakeman 
was  denied  recovery  for  an  injury 
caused  by  his  falling  into  an  uncovered 
culvert,  where  he  knew  at  the  time  when 
he  accented  the  service  that  the  culverts 
were  all  in  this  condition,  and  had  re- 
mained three  years  in  the  service  with- 
out objection.  West  v.  Southern  P.  Co. 
(1898)  29  C.  C.  A.  219,  56  U.  S.  App. 
323.  85  Fed.  392. 

-"The  mere  fact  that  he  [the  servant] 
continues  his  work,  even  though  he 
knows  of  the  risk  and  does  not  remon- 
strate, does  not  preclude  his  recovering 
in  respect  of  the  breach  of  duty,  by  rea- 
son of  the  doctrine.  Smith  v.  Baker 
[1891]  A.  C.  325,  60  L.  J.  Q.  B.  N.  S. 
683,  65  L.  T.  N.  S.  467,  55  .T.  P.  660,  40 
Week.  Rep.  392,  per  Lord  Ilerschell  (p. 
365  of  the  Law  Reports).  See  also 
Yarmouth  v.  France  (1887)  L.  R.  19  Q. 
B.  Div.  647,  57  L.  J.  Q.  B.  N.  S.  7,  3G 
Week.  Rep.  283,  per  Lindley,  J.  (p.  660 
of  the  Law  Reports). 

^See,  for  example.  Poll  v.  Heicitt 
(1893)  23  Ont.  Rep.  619  (§  380,  note 
1,  ante). 
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conclusively  that  he  understood  the  hazardous  nature  of  liis  environ- 
ment, and  which  therefore  serves  merely  to  establish  the  existence  of 
the  single  element  upon  which,  in  this  point  of  view,  the  applica- 
bility of  the  maxim  depends.* 

On  the  other  hand,  under  the  modern  English  doctrine,  the  serv- 
ant's expressions  of  dissatisfaction  are  naturally  regarded  as  evidence 
that  he  was  not  volens  within  the  meaning  of  the  maxim.^    Especially 


*In  Yarmouth  v.  France  (1887)  L.  R. 
19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N.  S. 
7,  36  Week.  Rep.  281,  Lopes,  L.  J., 
argued  as  follows  in  his  dissenting  opin- 
ion :  "The  point  that  Yarmouth  was 
not  engaged  to  drive  a  dangerous  horse 
is  met  by  the  fact  that  he  continued  in 
the  service  after  he  knew  the  horse  was 
dangerous;  ajid  his  constant  complaints 
may  be  regarded  as  evidence  of  his 
thorough  appreciation  of  the  risk  he  was 
incurring  and  of  his  willingness  to  incur 
that  risk  r.ather  than  relinquish  his  em- 
ployment. After  complaining  he  re- 
mains in  the  service  for  a  long  time, 
knowing  the  risk  and  knowing  that  no 
steps  had  been  taken  to  prevent  its  con- 
tinuance. This  is  more  consistent  with 
his  acquiescence  in  a  disregard  of  his 
complaints,  and  with  a  willingness  to 
incur  the  risk,  than  with  the  contrary 
view.     .  .     The   present   ease   seems 

a  stronger  case  of  voluntary  exposure 
to  danger  than  that  of  Thomas  v.  Quar- 
termaine  (1887)  L.  R.  18  Q.  B.  Div. 
685,  56  L.  J.  Q.  B.  X.  S.  340,  57  L.  T. 
N.  S.  537,  35  Week.  Rep.  555,  51  J.  P. 
516.  In  the  latter  case  there  is  little, 
if  any.  evidence  that  Thomas  knew  of  or 
appreciated  the  danger;  but  in  the  pres- 
ent case  the  evidence  is  strong  to  show 
that  Yarmouth  thoroughly  tmderstood 
the  danger  to  which  he  was  exposing 
himself.  With  a  knowledge  of  the  dan- 
ger, though  complaining,  he  continues 
in  the  service,  indicating  thereby  a  will- 
ingness to  incur  the  risk  rather  than 
give  up  his  employment."  Commenting 
on  Woodley's  Case  (see  §  376,  note  1, 
supra),  the  learned  judge  said:  "The 
only  distinctions  that  I  can  find  between 
that  case  and  the  present  are  the  follow- 
ing: Woodley  was  hired  to  do  danger- 
ous work,  and  knew  its  dangerous  char- 
acter and  attendant  risks.  Yarmouth 
was  hired  to  do  work  not  dangerous, 
via.,  amongst  other  work  to  drive 
horses,  which  most  frequently  are  man- 
ageable. The  horse  which  did  the  mis- 
chief was  intrusted  to  his  care  after  he 
entered  on  the  employment,  and  it  was 
then   first  Jie   learned   its   propensities; 


but  long  after  he  had  been  made  aware 
of  its  vicious  nature  he  continued  to 
drive  it.  There  was  no  evidence  that 
Woodley  ever  made  any  complaint  to  his 
employer.  Yarmouth,  on  the  contrary 
complained,  but  continued  in  the  em- 
ployment. Having  regard  to  the  judg- 
ments of  the  majority  of  the  court,  I 
do  not  think  that  what  I  have  suggested 
furnishes  any  substantial  ground  for 
distinction." 

See  also  the  extract  given  in  §  381, 
note  1,  supra,  from  Lord  Bramwell's 
opinion  in  Menibcry  v.  Great  Western 
R.  Go.  (1883)  L.  R.  14  App.  Cas.  179, 
58  L.  J.  Q.  B.  N.  S.  563,  61  L.  T.  N.  S. 
566,  38  Week.  Rep.  145,  54  J.  P.  244. 

''In  Umith  v.  Baker  [1891]  A.  C.  325, 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
467,  55  J.  P.  660,  40  Week.  Rep.  392, 
where  the  servant  had  been  exposed  for 
two  weeks  to  the  danger  which  produced 
his  injury,  two  members  of  the  house. 
Lord  ilalsbury  (p.  337)  and  Lord  Wat- 
son (p.  357)  explicitly  rejected  the 
contention  that  his  remedy  was  barred 
because  he  had  made  repeated  com- 
plaints. The  latter  said:  "The  com- 
plaints made  to  the  foreman  by  his  fel- 
low workmen,  coupled  with  the  fact  of 
their  continuing  to  work,  might  be  fair- 
ly construed  as  an  intimation  to  the  de- 
fendants that  they  must  either  discon- 
tinue the  vicious  practice  of  slinging 
stones  over  the  heads  of  their  workmen 
or  take  the  consequences.  It  was  a 
protest  against  the  practice,  which  does 
not  naturally  or  necessarily  imply  that 
they  were  willing  to  submit  to  it  or 
to  accept  the  risk  of  it." 

In  Bacon  v.  Dawes  (1887)  3  Times 
L.  R.  557,  it  was  held  that  the  serv- 
ant could  recover  where  the  evidence 
.was  essentially  that  he  had  complained 
of  a  defect  in  a  machine,  that  the  work 
had  been  stopped  for  the  purpose  of 
remedying  the  defect,  and  that  when  he 
I'esumed  wonc  he  was  told  it  was  work- 
ing properly.  Cave,  J.,  said  that  mere- 
ly going  on  with  work  is  not  enough  to 
let  in  the  maxim;  to  produce  that  re- 
sult there  must  be  something  to  show 
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will  a  court  refuse  to  hold  the  action  not  maintainable,  as  a  matter  of 
law,  where  the  servant's  protest  elicited  from  the  master  a  promise 
that  the  dangerous  conditions  should  be  remedied.®  See  chapter  xxii., 
post.  But  where  the  period  during  which  the  servant  continued  to 
work  was  so  long  that  the  only  inference  which  can  reasonably  be 
drawn  is  that  he  had  resolved,  however  reluctantly,  to  make  the  best 
of  a  dangerous  situation,  it  would  seem  the  presumption  of  an  accept 
ance  of  the  risk  becomes  so  strong  that  it  cannot  be  disturbed  by  evi- 
dence that  he  had  often  expressed  his  dissatisfaction.^ 

384.  Existence  of  risk  contemporaneous  with  or  subsequent  to  entry 
upon  the  employment.— (Compare  §  283,  ante.)— Taking  the  Massa- 
chusetts decisions  as  they  stood  a  few  years  ago,  the  doctrine  then 
prevailing  might,  it  would  seem,  be  enunciated  in  this  form:  that, 
in  cases  Avhere  the  risk  tO'  which  the  servant's  injury  was  due  existed 
when  lie  commenced  the  performance  of  his  contract,  proof  that  ho 
was  chargeable  with  an  appreciation  of  that  risk  would  justify  the 
court  in  declaring,  as  a  matter  of  law,  that  he  was  volens  in  regard  to 
itj^  while  on  the  other  hand,  in  cases  where  the  risk  in  question  had 

that  he  was  perfectly  contented  to  go  declared  that  the  maxim  is  not  a  bar 

on,  that  he  had  made  no  complaint,  and  to  an  action  merely  because  a  servant, 

that  he  understood  and  acquiesced  in  the  although  he  objects  to  his  master's  mode 

danger.  of  driving,  voluntarily  allows  himself  to 

In  Sanders  v.  Barker  (1890)   6  Times  be  driven  by  him.     The  master  is  still 

L.  R.  324,  it  was  laid  down  broadly  that  bound  to  exercise  skill  and  proper  cau- 

evidence  of  a  remonstrance  by  the  serv-  tion.     Bateman  v.  Moffatt  (1868)   5  W. 

ant  tended  to  negative  the  inference  of  W.  &  A'  B.   (Victoria)   125,  Reversed  in 

voluntary  action  on  his  part.  (1809)  L.  R.  3  P.  C.  115,  22  L.  T.  N.  S. 

In  Brooke  v.  Ramsden   (1890)    63  L.  140,  6  Moore  P.  C.  C.  N.  S.  369,  but  not 

T.  N.  S.  287,  55  J.  P.  262,  Mr.  Justice  on  this  point. 

Cave   remarked   that   "if  everyone   who  "Foley  v.  Webster  (1892)  2  B.  C.  138. 

complained  or  knew  of  a  defect  was  held  'Thus,  in  Membery  v.   Great  Western 

to  be  disentitled  to  recover,  bad  masters  R.  Co.    (1889)   L.  R.  14  App.  Cas.  179, 

would   only   have   to   point  out   defects  58  L.  J.  Q.  B.  N.  S.  563,  61  L.  T.  N.  S. 

to  put  themselves  in  a  better  position  506,  38  Week.  Rep.   145,  54  J.  P.  244, 

than  masters  who  took  all  possible  pains  where  the  plaintiff  had  remained  in  the 

to  ensure  the  safety  of  their  workmen."  service  several   years   after  the   alleged 

Where  a  machine  became'  unfenced  breach  of  duty  in  not  furnishing  a  help- 
after  the  servant  entered  the  employ-  or,  all  the  law  lords,  including  some 
ment,  and  he  was  injured^  after  making  who  afterwards  concurred  in  the  deci- 
complaint,  while  he  was  pointing  out  sion  in  Smith  v.  Baker  [1891]  A.  C. 
the  defect  to  the  employer's  engineer,  325,  60  L.  J.  Q.  B.  N.  S.  683,  40  Week, 
the  question  of  his  consent  was  held  to  Rep.  392,  65  L.  T.  N.  S.  467,  55  J.  P. 
be  for  the  jury.  The  proper  inference  660,  were  of  opinion  that  the  fact  of  the 
from  his  complaining  and  not  getting  servant's  having  made  repeated  demands 
the  defect  removed  is  that  he  let  the  for  additional  assistance,  and  protested 
master  take  the  risk.  Wallace  v.  Cul-  against  the  dangers  to  which  he  was 
ter  Paper  Mills  Co.  (1892)  19  Sc.  Sess.  exposed  on  account  of  its  not  being  fur- 
Cas.  4th  series,  915.  nished.  will  not  prevent  the  maxim  Fo- 

In  Dean  v.  Ontario  Cotton  Mills  Co.  lonti  non  fit  injuria  from  being  a  con- 

(1887)    14  Ont.   Rep.   119,  it  was  held  elusive  bar  to  his  action, 

that  evidence  of  a  complaint  made  by  ^This  is  the  effect  of  O'Maley  v.  South 

the  servant  justified  the  inference  that  Boston   Gaslight   Co.    (1893)    158  Mass. 

he  had  not  consented  to  take  the  risk.  135,  47  L.  R.'A.  101,  32  N.  E.  llig, 

By  an  Australian   court   it  has  beep 
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supervened  after  he  began  work,  the  applicability  of  the  maxim  was 
essentially  a  matter  to  be  determined  by  the  jury.^  But  this  doctrine 
has  now  been  definitely  repudiated  in  that  state  (see  §  376,  b,  supra), 
and  there  can  be  very  little  doubt  that  the  distinction  suggested  by 
the  decisions  just  referred  to  is  neither  warrantable  on  logical  grounds 
nor  sustained  by  any  adequate  authority. 

The  objections  to  which  it  is  open  on  the  former  score  are  suffi- 
ciently obvious.  Although  a  person  who  is  seeking  employment  gen- 
erally enjoys  a  larger  liberty  of  action  in  regard  to  the  acceptance  or 
rejection  of  work  which  involves  an  abnormal  amount  of  danger  than 
one  who,  after  he  has  entered  upon  the  performance  of  his  duties, 
finds  himself  confronted  by  the  necessity  of  choosing  between  incur- 
ring an  additional  peril  or  looking  for  a  new  place,  yet  the  unwilling- 
ness to  decline  a  situation  which  is  desirable,  except  in  the  single 
respect  that  some  of  the  instrumentalities  are  in  a  bad  condition,  is  a 
feeling  which  is  the  same  in  kind  as  his  unwillingness  to  throw  up  a 
situation  having  the  same  drawback.  There  is,  accordingly,  no  satis- 
factory grounds  upon  which  it  can  be  affirmed  that  evidence  of  the 
servant's  having  had  notice  of  a  risk  before  he  entered  the  employ- 
ment should  be  regarded  as  raising  an  absolute  bar  to  an  action  for 
injuries  due  to  tliat  risk,  while  voluntariness  of  action  is  not  a  neces- 
sary inference  from  evidence  that  he  obtained  knowledge  of  a  risk 
after  entering  the  employment,  and  with  that  knowledge  went  on 
working.  To  ascribe  essentially  different  legal  consequences  to  the 
operation  of  a  specific  constraining  motive,  simply  because  it  may 
exercise  a  somewhat  more  powerful  influence  in  the  one  case  than  in 
the  other,  is,  it  is  submitted,  wholly  unjustifiable.  There  is  clearly 
no  logical  alternative  between  refusing  altogether  to  treat  this  feeling 
as  a  factor  in  the  problem,  and  declaring  it  to  be  a  constant  quantity 
in  that  problem,  the  effect  of  which  is  that,  whether  the  extraordinary 
risk  existed  when  the  contract  of  service  was  made,  or  only  arose  af  ter- 

''Such  were  the  circumstances  involved  voluntarily  assume  it  by  merely  remain- 
in  Fitzgerald  v.  Connecticut  River  ing  in  a  place  which  is  rendered  unsafe 
Paper  Co.  (1891)  155  Mass.  156,  29  N.  by  his  master's  fault."  (See  note  9, 
E.  464;  Mahoney  v.  Dore  (1892)  155  infra,  ad  finem.)  The  court  said  it  was 
Mass.  513,  30  N.  E.  366.  In  the  latter  not  aware  of  any  adjudications  in 
case  it  was  considered  that  the  effect  Massachusetts  which  were  necessarily 
of  Smith  V.  Baker  [1891]  A.  C.  325,  60  inconsistent  with  this  just  and  reason- 
L.  J.  Q.  B.  N.  S.   683,  40  Week.  Rep.  able  doctrine. 

392,  65  L.  T.  N.  S.  467,  55  J.  P.  660,  Mr.  Beven  treats  the  subject   (1  Neg. 

was  that  "a,  servant  who   continues  to  pp.    767    et   seq.)    upon   the   hypothesis 

work  where  he  is  exposed  to  a  danger  that  the  presumptions  with  reference  to 

which  he  understands  and  appreciates,  which  the  inquiry  is  to  be  conducted  are 

and  which   results  from  his  employer's  wholly  different,  according  as  the  known 

negligence,  and  which  he  did  not  assume  risk   existed   when   the     servant     began 

by  his  implied  contrnct  when  he  entered  work,  or  was  afterwards  superadded  to 

tiie  service,  does  not,  as  matter  of  law,  the  employment. 
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wards,  the  servant's  assumption  of  that  risk  cannot  be  inferred  from 
his  knowledge  alone. 

It  will  be  observed  that,  in  this  point  of  view,  the  question  whether 
the  contract  under  which  the  servant  was  working  was  one  which 
bound  him  for  a  definite  period,  or  one  which  was  terminable  at  will, 
is  wholly  immaterial.  The  action  is  in  no  event  sustainable  unless 
the  master  has  been  guilty  of  some  act  of  commission  or  omission 
which,  when  considered  without  reference  to  the  servant's  knowledge, 
and  possibly  whether  that  knowledge  be  treated  as  a  factor  or  not  (see 
§  3Y4,  supra),  constitutes  a  breach  of  duty,  and  that  breach  of  duty 
clearly  absolves  the  servant  from  any  obligation  under  which  he  may 
otherwise  lie  to  remain  in  employment  for  a  certain  term.  The  most 
that  can  be  said  with  regard  to  such  an  obligation  is  that,  if  such  a 
term  had  come  to  an  end  between  the  time  when  the  risk  was  dis- 
covered and  the  injury  was  received,  that  school  of  thought  which  re- 
gards the  servant  as  a  free  agent  will  naturally  view  the  fact  of  his 
having  failed  tO'  take  advantage  of  the  expiration  of  the  term  as  being 
absolutely  conclusive  evidence  of  his  consent  to  acquiesce  in  the  situa- 
tion.* 

The  authorities  are  in  full  accord  with  the  conclusions  to  which 
this  reasoning  conducts  us. 

Of  none  of  these  English  decisions  can  it  be  reasonably  affirmed 
that  the  time  when  the  risk  became  an  incident  of  the  servant's  en- 
vironment was  really  treated  as  a  differentiating  factor.  In  those 
instances  in  which  the  risk  existed  when  the  servant  began  work,  he 
was  held  unable  to  recovel'  either  because,  as  under  the  older  theory, 
his  knowledge  Avas  deemed  to  be  conclusive  proof  that  he  had  con- 
sented to  incur  the  risk,*  or  because,  as  under  the  later  theory,  tlie 
facts  were  such  that  a  jury  could  not  reasonably  infer  involuntary 
action.^  The  decisions  in  which  the  maxim  is  held  to  be  a  bar  to 
recovery  for  injuries  caused  by  a  risk  superadded  after  entry  into  the 

"In  Smith  v.  Baker  [1891]  A.  C.  325,  if  a  servant  found  himself  exposed  to  a 

00  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  new   danger  after  his   term   of  employ- 

467,  55  J.  P.   660,  40  Week.  Rep.  392,  ment  had   begun,   the   right   course   for 

Lord  Bramwell,  speaking    with    special  him  to  take  was  to  sne  for  a  breach  of 

reference  to  the  terms  of  the  contract  the  engagement,  and  that,  if  he  contin- 

of  hiring,  under  which  most  English  la-  ued  work  with  a  knowledge  of  the  eondi- 

borers  work,  said    (p.  346  of  Law  Re-  tions,    the     maxim    would    prevent    his 

ports)  :     "In  these  services  every  week  claiming  any   indemnity  for  an   injury 

there  is  a  new  engagement,  and,  there-  traceable  to  that  danger, 

fore  his  last  week's  work  was  under  a  *  Woodley  v.  Metropolitan  Dist.  R.  Co. 

contract  made  by  the  plaintiff,  with  full  (1877)  L.  R.  2  Exch.  Div.  384,  46  L,  J. 

knowledge  of  the  risk.     If  we  suppose  Exch.  N.  S.  521. 

the  contract  was  from  week  to  week  till  "Thomas  v.    Quartermaine    (1887)    18 

determined  by  notice,  surely  he  is  volens  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S.  340, 

if  he  does  not  give  the  notice."     In  the  57  L.  T.  N.  S.  537,  35  Week.  Rep.  555, 

same  case  he  expressed  the  opinion  that  51  J.  P.  516. 
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einplojment  are  governed  by  precisely  the  same  considerations,  the 
former  being  the  rationale  of  the  conclusion  arrived  at  in  the  older 
cases,®  the  latter  being  relied  upon  in  those  of  a  more  recent  date.'^ 

The  negative  testimony  which  is  thus  furnished  against  the  sound- 
ness of  any  theory  which  would  place  on  a  different  footing  risks 
which  existed  when  the  employment  began  and  risks  subsequently 
added  thereto  is  corroborated  by  the  fact  that  none  of  the  cases,  either 
early  or  recent,  in  which  the  maxim  was  held  not  to  be  applicable, 
attach  any  controlling  importance  to  the  time  when  the  risk  came  into 
existence,  the  specific  grounds  upon  which  recovery  was  allowed  being 
either  that  the  duty  infringed  was  statutory,*  or  that  knowledge  was 
not  of  itself  conclusive  of  the  voluntary  character  of  the  servant's 
actions.®  Various  specific  circumstances  are  adverted  to  by  the  courts 
as  evidence  tending  to  negative  such  voluntary  action  (see  preceding 
sections)  ;  but  there  is  no  suggestion  that  the  servant's  position  is  in 
any  respect  strengthened  by  the  fact  that  the  risk  was  one  not  origi- 
nally incident  to  the  employment. 

The  American  cases  lend  even  less  support,  if  that  be  possible,  than 
those  of  the  English  courts,  to  the  doctrine  stated  at  the  commence- 
ment of  this  section.  Setting  aside  the  suggestions  contained  in  the 
Massachusetts  cases  there  cited,  the  authorities  unanimously  hold  that 
the  maxim  constitutes  a  bar  to  the  action  in  any  case  in  which  the 
servant  is  proved  to  have  continued  work  with  an  appreciation  of  that 

'  Skipp    V.    Eastern    Counties    R.    Go.  Co.    (1887)    14  Ont.  Rep.  119;  Foley  v. 

(1853)   9  Exch.  223,  23  L.  J.  Exeh.  N.  Weister   (1892)   2  B.  C.  138. 

S.  23,  3  C.  L.  Rep.  185;  Senior  v.  Ward        Risk  superadded  after  emploi/ment  be- 

(1859)    1  El.  &  El.  385,  28  L.  J.  Q.  B.  gan.-Yarmouih  v.  France  (1887)   19  Q. 

N.   S.   139,   5   Jur.   N.   S.   172,   7   Week.  B.  Div.  647,  57  L.  J.  Q.  B.  N.  S.  7,  36 

Rep.    261;    Griffiths   v.    Gidlow    (1858)  Week.  Rep.  283 ;  .S'mitft  v.  B«7,er  [1891] 

3  Hurlst.  &  N.  648,  27  L.  J.  Exch.  N.  A.  C.  325,  60  L.  J.  Q.  B.  N.  S.  683,  40 

S.  404.  Week.  Rep.  392,  65  L.  T.  N.  S.  467,  55 

'' Mernbery    v.    Gi-eat    Western  R.  Co.  J.  P.  6G0 ;  Baxter  v.    Wyman   (1888)    4 

(1889)  L.  11.  14  App.  Cas.  179,  58  L.  J.  Times  L.  R.  255;  Amos  v.  Duffy   (Q.  B. 

Q.  B.  N.  S.  563,  61  L.  T.  N.  S.  566,  38  D.  1890)    6  Times  L.  R.  339;  Brooke  v. 

Week.  Rep.  145,  54  J.  P.  244.  Ramsden   (1890)   63  L.  T.  N.  S.  287,  55 

^  Britton  V.  Great  Western  Cotton  Go.  J.  P.    262;    Bacon  Y.    Dawes    (1887)     3 

(1872)  L.  R.  7  Exeh.  130,  41  L.  J.  Times  L.  R.  557;  Marley  v.  Osborn 
Exch.  N.  S.  99,  27  L.  T.  N.  S.  125,  20  (1894)  10  Times  L.  R.  388;  Sim  v.  Do- 
Week.  Rep.  525.  minion  Fish  Co.   [1901]  2  Ont.  L.  Rep. 

'Risk  existing  when  work  begun. —  09. 
Williams  v.  Birmingham  Battery  &  In  this  connection  it  should  be  re- 
Metal  Co.  [1899]  2  Q.  B.  338,  68  L.  J.  marked  that,  although  the  actual  sub- 
Q  B  N.  S.  918;  Greenhalgh  v.  Ctcma-  stance  of  the  decision  in  Smith  v.  Baker 
man  Coal  Co.  [1891]  8  Times  L.  R.  31;  [1891]  A.  C.  325,  60  L.  J.  Q.  B.  N.  S. 
Medicny  v.  Greenwich  Inlaid  Linoleum  083,  40  Week.  Rep.  392,  65  L.  T.  N.  S. 
Co.  (1898)  14  Times  L.  R.  291;  Wallace  467,  55  J.  P.  660,  is  correctly  stated  by 
V.  C alter  Paper  Mills  Co.  ( 1892 )  19  So.  the  supreme  court  of  Massachusetts  in 
Sess.  Cas.  4th  Series,  915;  Rodgers  v.  the  case  cited  in  note  2,  supra,  there  is 
Hamilton  Cotton  Co.  (1893)  23  Ont.  no  intimation,  in  any  of  the  opinions  de- 
Rep.  425;  Dean  v.  Ontario  Cotton  Mills  livered  in  the  House  of  Lords,  that  the 
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risk,  -whetlier  that  risk  existed  when  he  began  work,"  or  supervened 
subsequently.^^ 

385.  Length  of  time  which  elapsed  between  the  discovery  of  the  risk 
and  the  occurrence  of  the  accident. —  (Compare  §§  284,  302,  ante.) 
— The  cases  in  which  the  maxim  is  directly  discussed  throw  no  light 
whatever  upon  the  materiality  of  the  question  whether  the  length  of 
the  period  which  elapsed  between  the  time  when  the  servant  ascer- 
tained tlie  existence  of  the  risk  and  the  time  when  he  received  the 
injury  was  a  long  or  short  one.  Tender  the  English  rule  this  question 
can  very  seldom  be  of  any  practical  importance,  inasmuch  as  the 
opinion  of  the  jury  must  in  any  event  be  taken  in  the  first  instance; 
and  since  the  most  recent  decision  on  the  subject  by  the  court  of 
appeal,^  it  seems  difficult  to  maintain  that  any  period  of  continuance, 
however  long,  would  be  conclusive  against  the  servant. 

Under  the  American  rule,  it  might  be  that  some  courts  would,  in  a 
case  where  the  maxim  was  specifically  relied  upon,  be  unwilling  to 
draw  a  legal  inference  of  voluntary  action  under  circumstances  such 
as  those  discussed  in  §  302,  ante  (notes  6-9).  But  it  is  merely  a 
matter  of  conjecture  what  position  they  would  take  in  these  instances. 
As  a  matter  of  fact  it  will  almost  always  happen  that,  where  the 
servant  is  held  to  have  assumed  a  new  risk,  the  injury  was  received  a 
sufficient  time  after  the  servant's  knowledge  was  acquired  to  render  it 
not  unreasonable  to  say  that  he  had  had  an  opportunity  for  consider- 
ing whether  he  should  go  on  with  or  give  up  the  work.  The  time  may 
be  only  a  few  hours,  or  it  may  be  several  years,  but  if  it  has  been  long 
enough  to  furnish  an  opportunity  for  real  deliberation  and  an  estimate 
of  the  comparative  advantages  of  continuing  in  or  leaving  the  employ- 
ment, it  would  seem  that  the  respective  rights  of  the  master  and  serv- 
ant are  definitely  fixed,  and  that  an  extension  of  the  period  can  carry 
with  it  no  additional  or  characteristic  legal  results. 

386.  Act  rendered  necessary  by  the  arrangement  of  the  plant. — 

There  is  some  authority  for  the  doctrine  that,  where  the  character  of 

fact  of  the  servant's  environment  hav-  13  So.  8;  Bridges  v.  Tennessee  Goal,  I. 

ing  been  rendered  nioi-e  dangerous  after  d  R.   Co.    (1895)    109  Ala.  287,   19   So. 

he  entered  the  employment  is  in  itself  49.');   Alabama  G.    8.  R.    Go.    v.    Davis 

to  be  regarded  as  a    material    cireum-  (1898)   119  Ala.  572,  24  So.  862;  Louis- 

stance,  ville  &  N.  R.  Go.  v.  Banks   (1894)   104 

"West  V.  Southern  P.  Co.   (1898)   29  Ala.   508,    16    So.    547;   Boginschutz  v. 

C.  C.  A.  219,  56  U.  S.  App.  323,  85  Fed.  Smith   (1886)  84  Ky.  330,  1  S.  W.  678; 

392;  Williams  v.  Louisville  &  N.  B.  Go.  Mad  River  &  L.  E.  R.   Co.    v     Barber 

(1901)    23  Ky.  L.  Rep.  1124,  64  S.  W.  (1856)  5  Ohio  St.  541,  67  Am.  Dec.  312; 

738;  Devitt  v.  Pacific  R.  Co.   (1872)   50  Mundle  v.  Eill  Mfg.  Go.   (1894)   86  Me. 

Mo.   302;    Knisley  v.   Pratt    (1896)    148  400,  30  Atl.   16. 
N.  y.  372,  32  L.  R.  A.  367,  42  N.  E.  986.        ^Williams  v.  Birmingham    Battery    £ 

^Birmingham  R.  &  Electric  Co.  v.  Al-  Metal  Co.   [1899]   2  Q.  B.  338,  68  L    J 

len  (1892)  99  Ala.  359,  20  L.  R.  A.  457,  Q.  B.  N.  S.  918. 
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a  servant's  action  in  taking  a  certain  route  through  his  master's 
premises  is  in  question,  the  fact  that,  owing  to  manner  in  which  the 
plant  was  arranged,  he  had  practically  no  alternative  hut  tx)  take  that 
route,  tends  in  some  degree  to  show  that  he  was  not  a  free  agent  in 
subjecting  himself  to  the  risks  which  were  thus  encountered.-' 

'In  one  ease  it  was  remarked  that  evi-  deciding   whether   he    voluntarily    took 

dence   which   showed  that  an   employee  the  risk  of  using  the  steps.     Fitzgerald 

had  no   way   of   leaving  his   employer's  v.  Contiecticut  River  Paper  Go.    (1891) 

mill  except  by  going  down  steps  covered  155  Mass.  155,  29  N.  E.  4G4. 
with  ice  was  proper  to  be  considered  in 


CHAPTEE  XXI. 

WHEN  KNOWLEDGE  OP  A  RISK  IS  IMPUTED  TO  A  SERVANT. 

387.  Introductory. 

A.  Genfral  Principles. 

388.  Constructive  and  actual  knowledge  identical  for  juridical  purposes. 

389.  Servant's  failure  to  know  of  certain  risks-  may  be  treated  as  specific 

contributory  negligence. 

390.  Provinces  of  court  and  jury  in  determining  whether  knowledge  shall 

be  imputed  to  a  servant. 

391.  When  a  servant  is  chargeable  with  knowledge;  generally. 

392.  Evidential  elements  to  be  considered  in  determining  whether  knowl- 

edge shall  be  imputed  to  a  servant. 

B.  What  risks  are  deemed  to  be  within  the  comprehension  of  adult  sebv- 

ANTS. 

393.  Generally. 

394.  Risks  which  every  adult  is  presumed  to  comprehend  without  any  spe- 

cial experience. 

395.  Risks  not  deemed  to  be,  as  a  matter  of  law,  comprehended  without 

special  experience. 

396.  Risks  of  which  a  comprehension  has  been  imputed,  as  a  matter  of  law, 

to  servants  having  special  experience. 

397.  Risks  not  deemed  to  be,  as  a  matter  of  law,  within  the  comprehension 

of  servants  having  some  experience. 
0.  Minority  as  a  differentiating  element  ;  significance  of. 

398.  Generally. 

399.  Cases  illustrating  the  capacity  for  appreciating  dangers,  which  is  im- 

puted to  minor  servants. 

400.  Effect  of  eases  discussed. 

D.  Servant's  means  or  opportunities  of  knowledge. 

401.  Generally. 

402.  No  opportunities  of  obtaining  knowledge  before  the  time  of  the  ac- 

cident. 
402a.  Sufficiency  or  insufficiency  of  opportunities  actually  obtained  before 
the  accident. 

403.  Same  subject  continued.     Illustrative  decisions. 

403a.  Sufficiency  or  insufficiency  of  the  opportunities  of  knowledge  at  the 
time  of  the  accident. 

404.  Knowledge  of  particular  risks;  how  far  inferable  from  knqwledge  of 

general  conditions. 
404a.  Knowledge  of  coservant  not  imputed  to  injured  servant. 

1018 
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D.  Comparison  between  tue  position  op  acastek  and  servant  in  regard  to 

IMPUTED  KNOWLEDGE. 

405.  Servant's  means  or  opportunities  of  knowledge  equal  to  those  of  the 

master. 

406.  Servant's  means  or  opportunities  of  knowledge  superior  to  those  of  the 

master. 

407.  Servant's   means   or   opportunities   of  knowledge   usually   inferior  to 

those  of  the  master. 

E.  Servant's  duty  as  regards  inspection  and  inquiry. 

408.  Servant  not  ordinarily  charged  with  the  duty  of  inspection  or  inquiry. 
.  409.  Rational^  of  this  doctrine. 

a.  Servant  not  bound  to  take  notice  of  concealed  defects. 
6.  Different  standards  of  care  in  the  case  of  master  and  servant. 
c.  Servant  entitled  to  assume  that  the  master  has  performed  his 
duties  properly. 

410.  Doctrine  considered  with  reference  to  the  sufficiency  of  the  complaint. 
410a.  Doctrine   considered  with  reference  to  the  propriety  of  the  instruc- 
tions. 

a.  Correct. 
B.  Incorrect. 

411.  Decisions  illustrative  of  the  doctrine. 

412.  Doctrine    considered    in    relation    to    the    servant's    opportunities    of 

knowledge. 

413.  Limits  of  the  servant's  exemption  from  the  duty  of  inspection;  gen- 

erally. 
413a.  Duty  of  inspection;  when  predicable  from  circumstances  indicative  of 
danger. 

414.  Duty   of  inspection   inferred  from  the  nature   of  the  functions  dis- 

charged by  the  servant. 

415.  When  this  inference  is  not  drawn. 

416.  Duty  of  inspection  under  rules,  special  notices  or  orders,  and  express 

contracts,  generally. 

417.  Limits  of  the  duty  under  these  circumstances. 

As  to  the  circumstances  under  "which  a  servant  is  chargeable  with 
knowledge  of  rules,  see  §  227,  ante. 

Other  cases  bearing  upon  the  circumstances  under  which  knowledge 
of  risks  is  imputed  to  servants  are  discussed  in  the  four  following 
chapters,  with  special  reference  to  the  elements  indicated  in  the  titles. 

387.  Introductory. —  In  all  the  cases  of  the  types  reviewed  in  the 
five  preceding  chapters  the  primary  and  essential,  though  not 
the  sole,  question  to  be  determined  is  whether  the  servant  appreciated 
the  risk  to  which  his  injury  was  due.  Direct  testimony  bearing  upon 
that  question  may  be,  and  sometimes  is,  adduced;^  but  in  the  great 

^The  fact  that  a  servant  who  fell  into  that  he  had  the  danger  in  mind.     Car- 

an  uncovered  vat  while  passing  through  rigan    v.     Washhurn    &    M.    Mfg.     Co. 

a  dimly  lighted  room  was  moving  cau-  (1898)   170  Mass.  79,  48  N.  E.  1079, 
tiously  just  before  the  accident  indicates 
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majority  of  instances  the  answer  which  it  should  receive  must  be  a 
matter  of  inference  and  deduction  from  certain  facts  which  tend  to 
establish  either  the  conclusion  that  the  servant  ought,  in  the  exercise 
of  reasonable  care,  to  have  known  of  and  comprehended  the  risk,  or 
the  conclusion  that  he  could  not,  by  the  exercise  of  reasonable  care, 
have  obtained  such  knowledge  and  comprehension  of  the  risk.  The 
ensuing  chapter  will  be  devoted  to  a  review  of  the  cases  which  turn 
upon  the  effect  of  circumstantial  evidence  of  this  description. 

A.  Genbeal  peinciples. 

388.  Constructive  and  actual  knowledge  identical  for  juridical  pur- 
poses.—  The  proposition  that  a  servant  is  presumed  to  have  observed 
aad  understood  whatever  an  ordinarily  prudent  and  intelligent  per- 
son having  the  same  means  and  opportunities  as  the  servant  for 
acquiring  a  knowledge  of  the  material  facts  and  estimating  their 
significance,  would  have  observed  and  understood,  and  that  he  is  not 
presumed  to  have  observed  or  understood  anything  more  than  this,  is 
as  completely  axiomatic  as  the  corresponding  proposition,  which  de- 
fines the  extent  of  the  master's  liability.  ■  See  chapter  x.,  ante.  That 
is  to  say,  the  true  test  of  his  right  to  recover  is  whether  he  ought  to 
have  known  and  comprehended  the  danger  in  question,  and  not 
whether  he  did  in  fact  know  and  comprehend  it.-^  As  the  abstract 
correctness  of  this  principle  is  taken  for  granted  in  all  the  cases  cited 
in  the  following  sections,  it  would  be  a  work  of  supererogation  to 
quote  more  than  a  very  few  of  the  statements  in  which  it  has  been 
recognized  by  the  courts.^  In  any  case  where  the  evidence  is  sus- 
ceptible of  the  construction  that  the  servant  ought  to  have  known  of 

^Klatt  Y.   N.   C  Foster    Lumber    Go.  faculties  nature  has  given  him."     Day 

(1896)   92  Wis.  622,  66  N.  W.  791.  v.   Cleveland,   0.   G.    &    St.    L.    B.    Go. 

'"The  master  has  a  right  to  expect  (1893)  137  Ind.  210,  36  N.  E.  854. 
him  [t.  e.,  the  servant]  to  be  alert  to  in-  In  his  dissenting  opinion  in  Davis  v. 
form  himself  of  existing  conditions,  and  Fortes  (1898)  171  Mass.  548,  554,  47 
be  cannot  attack  the  master  from  the  L.  R.  A.  170,  51  N.  E.  20,  Knowlton,  J., 
shelter  of  unjustifiable  ignorance  of  the  speaking  of  cases  of  the  plaintiffs'  con- 
business,  machinery,  and  methods  which  tractual  assumption  of  the  open  and 
he  is  employed  to  use.  Actual  ignorance  obvious  permanent  risks  of  the  business, 
will  not  alone  suffice  to  charge  a  master;  said:  "The  rights  of  the  parties  de- 
the  ignorance  must  also  be  excusable."  pend,  not  necessarily  upon  that  which 
Ragon  v.  Toledo,  A.  A.  &  N.  M.  R.  Co.  the  employee  in  fact  understands  and 
(1893)   97  Mich.  265,  56  N.  W.  612.  appreciates,  but  upon    that    which    he 

"The  law  requires  that  men  shall  use  ought  to  understand  and  appreciate,  in 

the   senses   with  which   nature  has   en-  making  such  a  contract  for  service,  and 

dowed  them;  and  when,  without  excuse,  upon  that  which  the    employer    has    a 

one  fails  to  do  so,  he  alone  must  suffer  right  to  suppose    that    he    understands 

the  consequences,  and  he  is  not  excused  and  appreciates." 

where  he  fails  to  discover  the  danger.  In  Brown  v.  Louisville  &  N.  R.   Co. 

if  he  made  no   attempt  to  employ  the  (1895)    111  Ala.  275,   19   So.   1001,  the 
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the  risk  to  which  his  injury  was  due,  and  it  is  therefore  material  that 
the  jury  should  comprehend  the  doctrine  that  obligatory  knowledge 
stands,  in  a  juridical  point  of  view,  upon  the  same  footing  as  actual 
knowledge,  it  is  error  for  the  trial  judge  to  give  any  instructions  which 
directly  contravene  that  doctrine,^  or  to  omit  to  explain  its  signifi- 
cance and  scope  in  the  instructions  formulated  by  himself,*  or  to  re- 
fuse to  comply  with  a  request  by  the  defendant  for  an  instruction  in 
which  it  is  enunciated,^  or  to  give,  at  the  plaintiff's  request,  an  in- 

court  used  the  following  language: 
"Notice  is  not,  in  such  cases,  of  the 
equivalent  of  knowledge.  A  brakeman 
would  have  notice  of  a  rule  forbidding 
him  to  uncouple  moving  cars  if  he  had 
information  that  his  employer  had 
adopted  and  promulgated  a  set  of  rules 
for  the  conduct  of  employees.  This 
would  put  him  on  inquiry  which,  if 
pursued,  would  lead  to  a  knowledge  of 
the  particular  rule.  Still,  until  the  in- 
quiry has  been  made  and  the  knowledge 
gained,  his  conduct  as  to  care  or  negli- 
gence cannot  be  measured  by  the  rule, — 
a  factor  which  did  not  operate  upon  him 
in  the  act  done.  He  might  be  negligent 
in  not  pursuing  the  inquiry,  but  such 
negligence  woTild  be  only  a  remote  cause 
of  the  injury  suffered  by  doing  the  act 
in  a  manner  forbidden  by  the  unknown 
rule."  It  is  difficult  to  see  how  this 
argument  can  be  reconciled  with  the 
principle  now  under  discussion. 

'As,  where  the  language  used  is  such 
that  the  jurv  are  likely  to  draw  the  in- 
ference that  the  servant's  action  is 
maintainable  unless  he  actually  knew  of 
and  comprehended  the  danger  in  ques- 
tion. Louisville  &  N.  R.  Co.  v.  Ball 
(1890)  91  Ala.  112,  8  So.  371  ("notice," 
said  the  court,  "meets  all  the  require- 
ments of  the  law")  ;  Atchison,  T.  &  8. 
F.  R.  Co.  V.  Alsdorf  (1892)  47  III.  App. 
200 ;  Pennsylvania  Co.  v.  Ebaugh 
(1898)  152  Ind.  531,  53  N.  E.  763; 
Louisville  R.  Go.  v.  Shivell  (1892)  13 
Ky.  L.  Rep.  902,  18  S.  W.  944;  Hewitt 
v.  Flint  &  P.  U.  R.  Co.  (1887)  67 
Mich.  61,  34  N.  W.  659  (disapproving 
instruction  to  effect  that  trainmen  were 
not  negligent  in  failing  to  secure  a  car 
on  a  side  track,  if  they  did  not  know 
that  it  followed  them  out  onto  the  main 
tiack)  ;  Hill  v.  Meyer  Brothers'  Drug 
Co.  (1897)  140  Mo.  433,  41  S.  W.  909 
(jury  were  told  that  they  might  find 
the  servant  negligent  "if  they  believed 
that  he  knew  of"  the  danger)  ;  Benja- 
min Atha  &  I.  Co.  v.  Costello  (1899)  63 
N.  J.  L-  27,  42  Atl.  766;   Ferguson  v. 


Phcenix  Cotton  Mills  (1901)  106  Tenn. 
236,  61  S.  W.  53  (held  proper  to  refuse 
an  instruction  that  the  defendant,  in  or- 
der to  escape  liability,  was  required  to 
prove  plaintiff's  knowledge  of  the  exist- 
ence of  a  certain  obvious  defect)  ;  Wells 
V.  Coe  (1886)  9  Colo.  159,  11  Pac.  50 
(jury  in  effect  told  that  the  servant's 
means  of  knowledge  concerning  the  con- 
ditions which  caused  the  injury  could 
not  influence  their  verdict)  ;  Klatt  v. 
y.  C.  Foster  Lumber  Co.  (1896)  92  Wis. 
622,  66  N.  W.  791;  Craven  v.  Smith 
(1894)   89  Wis.  119,  61  N.  W.  317. 

An  instruction  in  an  action  for  per- 
sonal injuries  to  a  painter  whose  cloth- 
ing caught  upon  a  set  screw  in  a  revolv- 
ing shaft,  that  because  he  asserted  that 
he  could  not  see  that  there  were  pro- 
truding set  screws  he  did  not  assume 
the  risk  of  working  near  a  coupling  pro- 
vided with  such  protruding  screws.  Is 
erroneous,  where  his  testimony  warrants 
an  inference  that  he  knew  that  the  shaft 
vi'as  not  perfectly  smooth,  and  that  there 
might  be  some  projection  near  the 
screws  which  would  catch  his  clothing 
if  it  came  in  contact  with  them.  Tay- 
lor-Craig Corp.  V.  Hage  (1895)  16  C.  C. 
A.  339,  32  U.  S.  App.  548,  69  Fed.  581. 
^Union  P.  R.  Co.  v.  Monden  (1893)  50 
Kan.  539,  31  Pac.  1002. 

°  Haley  v.  Jump  River  Lumber  Co. 
(1892)  81  Wis.  412,  51  N.  W.  321,  956; 
(train  wrecked  by  large  log  lying  near 
the  track)  ;  Illinois  C.  R.  Co.  v.  Spor- 
leder  (1900)  90  111.  App.  590  (section 
hand  injured  while  attempting  to  drive 
a  claw  bar  under  a  sunken  spike  holding 
a  rail). 

In  a  case  where  tiie  defense  relied 
upon  was  contributory  negligence,  it 
was  held  error  to  refuse  to  give  an  in- 
struction to  the  effect  that  if  the  jury 
found  from  the  evidence  that  the  in- 
jured servant  knew,  or  by  the  exercisn 
of  ordinary  care  and  prudence  would 
have  known  in  time  to  avoid  injury,  the 
alleged  defects  and  the  dangers  of  at- 
tempting to  manipulate  them  under  the 
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struction  which  tells  the  jxirj  in  unqualified  terms  that  they  are  to 
find  for  him  if  they  believe  that  the  defendant  did  not  us©  reasonable 
precautions  to  secure  his  safety.® 

On  the  other  hand,  any  instruction  is  unexceptionable  and  proper 
which  lays  it  down  that,  in  so  far  as  the  servant's  right  of  action 
depends  upon  his  knowledge,  it  is  a  matter  of  indifference  whether  the 
danger  was  actually  known  to  him,  or  whether  he  ought,  in  the  exer- 
cise of  ordinary  care,' to  have  known  of  it.'^ 

As  the  servant  is  only  bound  to  exercise  ordinary  care  to  the  end 
that  he  may  ascertain  the  dangers  connected  with  his  employment,  it 
is  error  to  give  an  unqualified  instruction  that  it  is  his  duty,  on  enter- 
ing the  employment,  to  ascertain  those  dangers.*  Compare  §§  408 
ct  seq.j  infra. 

In  spite  of  a  general  allegation  of  the  absence  of  knowledge  on 
the  servant's  part,  a  complaint  is  demurrable  if  the  specific  allegations 
show  that  he  must  have  known  of  the  defects,  or  had  the  same  means 
and  opportunity  for  such  knowledge  as  the  master  possessed.^ 

Special  findings  that  the  plaintiff  might  have  known  of  the  defect 
which  caused  his  injury,  and  the  manner  in  which  the  defective  appli- 
ance was  operated,  preclude  the  entry  of  a  judgment  in  his  favor. ■^" 

389.  Servant's  failure  to  know  of  certain  risks  may  be  trer.ted  as 
specific  contributory  negligence. —  For  the  purposes  of  the  rule  stated 
in  the  preceding  section,  the  ultimate  logical  fact  which  is  considered 
is  the  sen^ant's  imputed  comprehension  of  the  risk.  But  it  is  also 
evident  that,  in  any  case  in  which  his  right  to  recover  depends  upon 
its  being  shown  that  he  was  excusably  ignorant  of  the  danger,  and  it 
is  proved  that  his  ignorance  was  not  excusable,  his  inability  to  main- 
tain the  action  may,  by  shifting  the  standpoint,  be  referred  to  the 
conception  that  his  failure  to  acquire  the  obligatory  knowledge  of 

circumstances  in  evidence,  the  attempt  Litton  v.   Thornton    (1881)    7   Vict.  L. 

to   manipulate    them    was     negligence.  Eep.   (L)   4. 

Muldowney  v.  Illinois  G.  R.  Co.   (1874)  An  instruction  that  if  the  danger  in 

39  Iowa,  619.  question  was  one  which  was  known  and 

'Aldridge  v.  Midland    Blast    Furnace  comprehended  by  him,  or  was  so  open  or 

Co.    (1883)    78  Mo.  SUS.  obvious  that,  considering  his  age,  intel- 

'An  instruction  to  the  efifect  that  "an  ligence,  experience,  judgment,   and   dis- 

employee  must  make  reasonable  use  of  cretion,  he  ought,  in  the  exercise  of  rea- 

his  senses  to  avoid  danger  and  injury  in  sonable  care,  to  have  known  it,  then  he 

the  course  of  his  employment"  states  the  assumed  the  risk,  is  proper.     Renne  v. 

law  correctly.     Hughes  v.  Winona  &  St.  United  States  Leather  Co.    (1900)    107 

P.  R.  Go.  (1880)  27  Minn.  137,  6  N.  W.  Wis.  305,  83  N.  W.  473. 

553.  'Holman  v.  Kempe    (1897)    70  Minn. 

A  charge  to  the  effect  that  if  a  serv-  422,  73  N.  W.  186. 

ant  goes  on  working  a  machine,  know-  "Loui.sville  &  N.    R.    Co.    v.    Kemper 

ir.g,  or  having  the  opportunity  of  know-  (1897)   147  Ind.  561,  47  N.  E.  214. 

ing,  its  faulty  construction,  he  takes  the  '^  Moran  v.   Harris    f''884)    63   Iowa, 

risk   on  himself,    has    been    approved.  390,  19  N.  W.  278, 
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the  danger  was  contributory  nagligence.  ISTegligence,  as  has  been 
observed,  may,  and  often  does,  consist  in  failing  to  know,  as  well  as 
in  failing  to  do.^ 

390.  Provinces  of  court  and  jury  in  determining  whether  knowledge 
shall  be  imputed  to  a  servant.—  In  all  the  cases  it  is  asserted  or  taken 


^Hewitt  V.  Flint  &  P.  M.  R.  Co. 
(1887)   67  Mich.  61,  34  N.  W.  659. 

"The  servant  is  culpable  if  he  fail  to 
discover  such  a  defect  as  would  have 
been  apparent  without  a  thorough  ex- 
amination, if  he  had  used  ordinary  dili- 
gence to  discover  it."  Chesson  v.  John 
L.  Roper  Lumber  Co.  (1896)  118  N.  C. 
59,  23  S.  E.  925. 

"It  is  the  [servant's]  duty  to  use  or- 
dinary care  in  informing  himself  of  the 
dangers  and  responsibilities  attending 
his  employment.  .  .  .  Moreover,  the 
servant's  duty  in  this  regard  is  a  con- 
tinuing one.  He  may  not  close  his  eyes 
to  serious  defects  or  weaknesses  in  ma- 
chinery or  appliances,  occasioned  by  use, 
of  which,  considering  his  employment, 
he  might  reasonably  take  notice."  Wells 
V.  Coe   (1886)   9  Colo.  159,  11  Pac.  50. 

Where  ordinary  inspection  and  care- 
fulness will  enable  the  employee  to  avoid 
the  danger,  there  he  will  be  required  to 
use  such  inspection  and  carefulness. 
Steinhauser  v.  Spraul  (1893)  114  Mo. 
551,  21  S.  W.  515,  859. 

The  phrase  "negligent  in  not  know- 
ing" occurs  in  George  v.  Clark  (1898) 
29  C.  C.  A.  374,  56  U.  S.  App.  505,  85 
Fed.  608. 

For  other  cases  in  which  the  concep- 
tion that  the  servant's  failure  to  observe 
a  danger  may  be  treated  as  specific  con- 
tributory negligence  has  been  recognized, 
see  Brooks  v.  Northern  P.  R.  Co.  (1891) 
47  Fed.  687 ;  Lake  Shore  d  M.  S.  R.  Co. 
v.  atupak  (1886)  108  Ind.  1,  8  N.  E. 
630 ;  Western  &  A.  R.  Co.  v.  Bradford 
(1901)  113  Ga.  276,  38  S.  E.  823;  Eill 
V.  Oust  (1876)  55  Ind.  45;  Hayncs  v. 
Erk  (1893)  6  Ind.  App.  332,  33  N.  E, 
037;  Eicheler  v.  Hanggi  (1889)  40 
Minn.  263,  41  N.  W.  975;  Fredenburq 
V.  Northern  G.  R.  Co.  (1889)  114  N.  Y. 
582  21  N.  E.  1049;  Albert  v.  New  York 
G.  &  H.  R.  R.  Go.  (1894)  80  Hun,  132, 
29  N.  Y.  Supp.  1126;  Philadelphia  &  R. 
R.  Co.  V.  lluber  (1889)  128  Pa.  63,  5 
L  R.  A.  439,  18  Atl.  334;  Bemisch  v. 
Roberts   (1891)   143  Pa.  1,  21  Atl.  998. 

The  two  kinds  of  contributory  negli- 
gence— the  failure  to  observe  a  continu- 
inc  danger  incident  to  the  work,  and  the 
omission  to  use  due  precautions  at  the 
time    of    the    accident — arc    sometimes 


mentioned  in  the  same  case.  Gustafsen 
V.  Washbtiin  d  U.  Mfg.  Co.  (1890)  153 
Mass.  468,  27  N.  E.  179. 

In  GoJiz  V.  Miliraukee,  L.  S.  &  W.  R. 
Go.  (1890)  76  Wis.  136,  44  N.  W.  752, 
the  question  was  as  to  the  true  construc- 
tion of  this  finding  in  a  special  ver- 
dict: "Up  to  the  time  the  hook  was 
delivered  to  the  plaintiff  there  was  a 
defect  in  it  that  could  be  observed  by 
the  owner  of  the  hook,  or  parties  that 
used  it,  if  they  were  exercising  ordi- 
nary care  in  using  or  taking  care  of  it." 
The  court  said:  "The  learned  counsel 
of  the  respondent  contends  that  this 
finding  refers  only  to  the  defendant,  the 
owner  of  the  hook,  and  to  parties  that 
used  it  for  the  defendant  before  it  was 
delivered  to  the  plaintiff,  and  is  a  find- 
ing of  the  defendant's  negligence.  But 
the  language  is  too  broad  and  compre- 
hensive for  such  a  restrictive  meaning. 
It  may  embrace  the  defendant,  but  it 
also  embraces  the  plaintiff  and  all  per- 
sons who  used  the  hook.  It  is  impos- 
sible to  construe  it  otherwise.  'Up  to 
[or  at]  the  time  the  hook  was  delivered 
to  the  plaintiff  there  was  a  defect  in  it 
that  could  be  observed  by  parties  that 
used  it  if  they  were  exercising  ordinary 
care  in  using  it'  ( or  while  using  it ) . 
The  defect  at  that  time  was  such,  and 
had  been  such,  as  to  be  observable  to  the 
plaintiff  or  any  parties  that  used  it, 
including  the  plaintiff,  if  he  or  they  was 
or  were  exercising  ordinary  care  in  or 
while  using  it.  The  legal  effect  is  in- 
evitable that  the  defect  was  such  that 
the  plaintiff  could  have  observed  it  if 
he  had  exercised  ordinary  care  while  he 
was  using  it.  If  he  had  observed  or  dis- 
covered the  defect  he  was  then  negligent 
in  continuing  to  use  it.  If  he  did  not 
observe  it  then  he  was  negligent  in  not 
observing  it.  In  either  ease  he  was  not 
exercising  ordinary  care,  or  he  was 
guilty  of  a,  want  of  ordinary  care.  If 
he  had  exercised  ordinary  care  he  would 
not  have  been  injured  by  that  defect. 
He  would  have  avoided  it.  The  jury  in 
this  finding  found  certain  facts,  the 
legal  conclusion  of  which  is  that  the 
plaintiff  was  guilty  of  a  want  of  ordi- 
nary care  which  contributed  to  the  in- 
jury.    This  precludes  his  recovery." 
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for  granted  that,  there  are  two  situations  in  which  the  question 
whether  the  sen^ant  was  chargeable  with  notice  of  the  risk  from  which 
his  injury  resulted  must  be  left  to  the  jury  to  determine,  and  in  which 
their  findings  with  regard  to  that  question  are  conclusive  in  a  court  of 
review : 

(a)  Where  the  evidence  is  conflicting  as  to  the  material  circum- 
stances which  are  available  for  the  purpose  of  determining  whether 
the  servant  ought  to  have  known  of  the  risk.^  It  is  clear  that  such  a 
conflict  is  presented  where  the  evidence  tending  to  establish  ignorance 
is  that  of  the  injured  servant  himself,  whether  it  merely  has  a  direct 
relation  to  the  physical  conditions  existing  at  or  before  the  time  of 
the  accident,^  or  amounts  to  a  general  denial  of  his  possession  of  the 
knowledge  which  it  is  sought  to  impute  to  him.^    But  it  is  also  clear 


'The  question  whether  or  not  a  hole  in 
the  planking  between  the  rails  over  a 
street  crossing  was  so  obvious  that  an 
employee  ought  to  have  known  of  it  is 
for  the  jury,  where  the  evidence  is  con- 
flicting as  to  its  size  and  whether  or 
not  there  were  others  like  it  in  the 
yard,  as  well  as  upon  the  question  of 
what  caused  it.  Valley  B.  Co.  v.  Keegan 
(1898)  31  C.  C.  A.  255,  58  U.  S.  App. 
377,  87  Fed.  849. 

It  is  for  the  jury  to  say  whether  a 
servant  injured  by  the  breaking  of  a 
ladder  understood  the  risk  of  using  it, 
where  the  evidence  was  that  he  had  been 
using  it  for  a  considerable  time,  and 
that  he  knew  it  had  been  broken  pre- 
viously and  was  spliced ;  while  the  testi- 
mony as  to  the  strength  of  spliced  lad- 
ders was  conflicting;  some  witnesses 
stating  that  they  were  only  from  one 
half  to  three  fourths  as  strong  as  or- 
iginally, and  others  that  they  were  just 
as  strong.  Jones  v.  Pacific  Mills 
(1900)   176  Mass.  354,  57  N.  B.  663. 

On  the  ground  that  the  witnesses  had 
expressed  different  opinions  as  to  the 
dangerous  character  of  the  work,  the 
question  whether  the  servant  should 
have  so  fully  realized  the  perils  to 
which  he  was  subjected  by  continuing 
to  work  that  he  should  have  left  the 
employment  was  held  to  be  for  the  jury, 
in  a  case  where  a  laborer  was  engaged  in 
the  operation  of  pulling  up  signal  posts 
on  a  railway,  and  the  method  adopted 
was  to  take  several  turns  round  a  post 
with  the  end  of  a,  cable  which  was  at- 
tached at  the  other  end  to  a  car,  and  hold 
on  to  the  cable  until  it  was  drawn  taut 
by  the  movement  of  the  car,  and  thus 
either  broke  or  pulled  up  the  post. 
Union  P.  R.  Co.  V,   O'Hern    (1888)    24 


Neb.  775,  40  N.  W.  293  (post  which  had 
been  pulled  up  and  was  dragging  along 
the  ground  struck  an  obstacle,  and,  be- 
ing twisted  around,  struck  the  plain- 
tiflf). 

-Whether  or  not  an  employee  at  work 
in  a  box  car  was  guilty  of  contributory 
negligence  in  failing  to  discover  a  hole 
in  the  car  floor  about  6  inches  wide  and 
10  inches  long,  14  inches  from  the  door 
jam,  and  5  or  6  inches  from  the  wall  of 
the  car,  precluding  recovery  for  injuries 
by  stepping  into  the  hole,  is  for  the 
jury,  upon  his  testimony  that  the  hole 
was  concealed  by  pieces  of  bark  and  by 
snow  and  straw,  and  that  the  accident 
occurred  about  twenty  minutes  after  he 
entered  the  car,  although  witnesses  tes- 
tified that  the  hole  was  in  plain  sight, 
and  had  been  mentioned  on  the  ear. 
King  v.  Chicago  &  N.  W.  R.  Co.  (1899) 
108  Iowa,  748,  78  N.  W.  837.  The  case 
is  for  the  jury  where  the  plaintiff,  a, 
workman  injured  by  the  collapse  of  the 
sides  of  a  trench  which  was  not  suffi- 
ciently shored  up,  swore  that  he  had  ob- 
served nothing  to  warn  him  of  the  exist- 
ence of  danger.  Schmit  v.  Gillen  (1899) 
41  App.  Div.  302,  58  N.  Y.  Supp.  458. 
Where  a  servant  injured  by  the  parting 
of  a  belt  in  a  spinning  room  of  a  mill 
testified  that  she  had  seen  only  one  belt 
break  during  her  employment,  and  de- 
fendant showed  that  belts  were  fre- 
quently breaking  there,  it  could  not  be 
said,  as  a  matter  of  law,  that  the  serv- 
ant assumed  the  risk  of  injury  from  the 
breaking  of  the  belts  occasioned  by  de- 
fendant's neglect  to  lace  them  properly. 
McQar  v.  'National  &  P.  Worsted  Mills 
(1901)    22  R.  I.  347,  47  Atl.  1092. 

"See  the  cases  cited  in  the  following 
note, 
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that  if  the  courts  were  always  to  decline  to  interfere  with  the  verdict 
of  a  jury  in  cases  in  which  the  servant  has  thus  testiiied  in  his  own 
favor,  their  controlling  functions  would,  for  practical  purposes,  be 
confined  within  very  narrow  limits.  There  are,  it  may  be  supposed, 
very  few  trials  in  which  the  servant  does  not  swear  that  the  risk  was 
unknown  to  him.  Due  weight  is  attached  to  this  consideration ;  for, 
taking  the  cases  as  they  stand,  it  seems  permissible  to  say  that  such  a 
denial  is  treated  as  being  a  merely  corroborative  element  which  fur- 
nishes an  additional  justification  for  a  conclusion  in  itself  not  unwar- 
rantable even  if  that  element  were  abstracted.  This  predicament  is 
exemplified  by  a  case  in  which  the  servant's  injury  was  traceable  to 
dangers  which  could  not  be  appreciated  without  experience  or  special 
technical  training  (see  subtitle  B,  infra),  and  his  own  positive  state- 
ment that  he  did  not  possess  those  qualifications  has  not  been  contra- 
dicted by  any  other  witness  ;*  by  a  case  in  which  the  minority  of  a 
female  sei-vant  was  treated  as  a  sufiicient  reason  for  refusing  to  im- 
pute knowledge  to  her,  as  a  matter  of  law,  although  she  was  skilled  in 
her  work;®  and  by  the  cases  in  which  the  servant's  statement  that 
the  risk  was  not  known  to  him  is  mentioned  in  connection  with  facts 
which  justify  the  inference  that  his  opportunities  for  obtaining  sucli 
knowledge  were  not  such  that  a  reasonably  observant  man  could  not 
have  failed  to  discover  it.*     See  subtitle  D,  infra.    Both  on  principle 

'Mather  v.  Rillston   (1894)    156  U.  S.  The     question     whether     a     railroad 

391,  39  L.  ed.  464,  15  Sup.  Ct.  Rep.  464  switchman   was   chargeable   with   notice 

(properties  of  dynamite).  of  obvious  defects  in  a  switch  should  be 

'^Crocker  v.  Banks   (1888)   4  Times  L.  submitted  to  the  .jury,  where  he  denies 

R.   324.     For   facts,   see   §   399,  note   1,  knowledge  thereof  and    his    service    at 

subd.  z,  infra.  that  point  was  mainly  at  night.     Peirce 

"Whether  one  who  had  for  two  years  v.  Glavin  (1897)   27  C.  C.  A.  227,  53  U. 

been  a  brakeman  on  a.  road,  the  regula-  S.  App.  492,  82  Fed.  550. 

tion  distance  between   tracks  on  which  A  nonsuit  is  properly  refused  where 

is  7  feet,  knew,  or  ought  to  have  known,  it  is  a  fair  inference  from  the  testimonj' 

that  a  certain  siding  was  only  5  feet  6  that,      considering      the      opportunities 

inches  from  the  next  track,  and  of  the  available  for  acquiring  a  knowledge  of 

consequent  danger,  he  testifying  that  he  the  location  and  height  of  an  overhead 

did  not  know  thereof,  is  for  the  jury,  bridge   on  a  railway,  the  plaintiff  was 

Vorhees  v.  Lake  Shore  &  M.  8.  R.  Co.  not    chargeable    with     knowledge,     and 

(1899)   193  Pa.  115,  44  Atl.  335.  should   have   received    insi-uctions.      Al- 

The    question    whether    a     conductor  tee  v.  South  Carolina  B.  Co.    (1884)   21 

knew  that  certain  ties  at  a  place  where  S.  C.  550. 

a  switch  had  been  removed  projected  The  plaintiff's  knowledge  is  a  ques- 
unusually  far  is  for  the  jury,  where  he  tion  for  the  jury  where  he  has  testified 
has  testified  that  he  did  not  know  that  that  he  did  not  know  ttiat  the  ditch 
the  ties  projected,  though  he  had  fre-  into  which  he  stepped  had  been  dug,  and 
quently  stopped  at  or  near  them,  and  that  he  had  never  been  on  that  particu- 
it  had  been  his  custom  to  alight  at  a  lar  part  of  the  spur  track  across  which 
freight  house  close  by  to  deposit  his  it  had  been  dug.  HoUenheck  v.  Mis- 
waybills,  while  the  train  proceeded  a  sovri  P.  7?.  Co.  (1897)  141  Mo.  97,  38 
short  distance  to  a  pas'?ons-er  depot.  S.  W.  723,  41  S.  W.  887. 
Whitcher  v.  Boston  cC-  M.  R.  Co.  (1900)  'VSTiere  a  switchman  was  injure^  in  at- 
70  N.  H.  242,  46  Atl.  740.  tempting  to  jump  onto  a  moving  train 
Vol.  I.  M.  &  S.— 65. 
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and  authority  it  is  indisputable  that  if  the  servant's  testimony  is  con- 
trary to  all  probability  when  the  rest  of  the  evidence  is  considered, 
it  may  be  disregarded  by  a  court  of  review.^ 

at  a  point   where  there   was   a  pile  of  v.  Morse  (1893)  160  Mass.  143,  35  N.  B. 

stones    about    2 J    feet    high    near    the  451. 

track,  it  cannot  be  said,  as  a  matter  of  Knowledge  of  the  risk  is  not  a  neces- 

law,   that   he   knew   of  the  obstruction,  sary   inference   where   an   employee   not 

where  there  were  no  other  similar  piles  engaged    in    using    the    defective    rope 

of  stones  along  the  track,  and  he  testi-  by   the   breaking   of  which    he   was   in- 

fied  that  he  had  never  seen  the  stones  jured   testified   that   he   had   no  knowl- 

in  question.     Donahue  v.   Boston  &  M.  edge  of    the    defect.       Thomas    v.    Ann 

R.  Co.   (1901)    178  Mass.  251,  59  N.  E.  Arbor  R.  Go.    (1897)    114  Mich.  59,  72 

6G3.  N.  W.  40. 

Where  a  street-railway  conductor,  be-  Whether  a  stevedore  engaged  in  stow- 
ing ordered  to  change  from  one  car  to  ing  away  lumber  in  the  hold  of  a  ves- 
another  at  an  unusual  place,  where  the  sel  where  it  was  lowered  through  a 
company  had  paving  stones  piled  up  hatchway,  and  who  was  injured  by 
near  the  track,  which  it  was  repairing,  lumber  slipping  from  a  box  in  which  it 
was  thrown  by  the  sudden  starting  of  was  being  lowered,  because  there  was 
the  ear,  as  he  was  attempting  to  board  nothing  over  the  end  of  it  and  no 
it,  and,  striking  against  the  stones,  was  warning  as  to  its  descent  was  given, 
rolled  under  it,  he  will  not  be  held,  as  assumed  the  unusual  risk,  there  being 
matter  of  law,  to  have  assumed  the  risk  evidence  that  the  ends  were  usually 
arising  from  the  presence  of  the  stones ;  closed,  depends  on  whether  the  employer 
he  testifying  that  his  attention  was  first  understood  and  had  a,  right  to  believe 
called  to  the  stones  at  that  time.  'North  that  the  stevedore  knew  and  assumed 
Chicago  Street  R.  Co.  v.  Dudgeon  (1900)  it;  and  this  is  a  question  for  the  jury, 
184  111.  477,  56  N.  E.  796,  Affirming  though  the  stevedore  testifies  that  such 
(1899)  83  111.  App.  528.  lumber  was  sometimes  loaded  in  open 
In  a  ease  where  a  servant  was  injured  boxes.  Uennesey  v.  Bingham  (1899) 
while  coupling  a  car  to  an  engine,  he  12.5  Cal.  627,  58  Pae.  200. 
testified  that  he  had  not  been  on  the  en-  In  a  case  where  a  servant  was  in- 
gine  much;  that  he  did  not  think  he  had  jured  by  a  machine  which  fell  on  him 
coupled  a  car  to  the  front  of  the  engine  while  he  was  attempting  to  move  it,  he 
more  than  four  times;  that,  when  the  is  entitled  to  go  to  the  jury,  where  his 
engine  first  approached  the  car,  it  own  testimony  and  that  of  his  witnesses 
stopped  10  feet  from  it;  that  he  did  goes  to  show  that  he  had  never  seen 
not  notice  the  height  of  the  car,  and  the  machine  before,  and  that  he  was 
did  not  know  that  there  was  any  dan-  required  to  handle  it  in  a  dim  light, 
ger  that  the  hunter  would  pass  under  Walsh  v.  Peet  Valve  Co.  (1872)  110 
the    car    until    he    actually    attempted  Mass.  23. 

to   make   the   coupling.     The   defendant  See  also  Thompson  v.  Chicago,  R.  I. 

produced  adverse  testimony.     The  court  <&  P.  R.  Co.    (1900)    86  Mo.  App.  141; 

held  the  question  of  the  servant's  con-  Whitney  v.  Queen  City  Ice  Co.    (1900) 

tributory  negligence  to  be  one  for  the  49  App.  Div.  485,  63  N.  Y.  Supp.  535; 

jury,  adverting  to  the  general  principle  Oalveston   v.   Eemmis    (1889)    72   Tex. 

that  its   function   is  not  to  pass   upon  So8,   11   S.  W.  29. 

the  weight  of  the  evidence,  but  merely  '^   statement    by   an   employee    that 

to    determine    whether    there    was    evi-  '^^   f"i   "»*  know  the   risk  of  using  a 

dence  which  should  be  submitted  to  the  cracked  saw  for  the  purpose  of  sawing 

jury.     Laioless  v.  Connecticut  River  R.  f/^  •'■°»  Pl^-teis  insuflScient  to  overcome 

Co.   (1883)   136  Mass.  1.  f^  presumption  of  knowledge  resulting 

T     iT,     i          t  i-u       1   •  i-jp)  from    an   experience    of   fourteen   years 

In  the  face  of  the  plaintiff  s  own  ex-  ^^.^^    machinery.      Erdman   v.      Illinois 

press  assertion  that  he  did  not  observe  ^j^^j  (>„_    (jgg^)    95  ^ig_  g,  69  N.  W. 

the   dangerous  conditions,  a  court  can-  993 

not   say,   as   a   matter   of  law,    that   a  fiie   testimony    of    a   vouth   eighteen 

servant    working    occasionally  near     a  years  of  age  at  the  time  of  the  accident, 

planer    was    chargeable   with    a   knowl-  that  he  did  not  know  that  if  he  got  his 

edge   of  the   risk   created   by   revolving  fingers  into  the  rolls  of  a  straw  cutter 

kr^ivos  which  he  could  not  see  from  the  they  would  be  caught  thereby,  or  that  if 

position     which    he   occupied,     Veginan  they  were  caught  he  would  be  injured, 
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(h)  Where  the  evidence  is  of  such  a  character  that  the  proper 
inference  to  be  drawn  from  it  is  a  question  with  respect  to  which 
different  opinions  may  not  unreasonably  be  formed.^  This  is  the 
situation  illustrated  by  most  of  the  cases  to  be  hereafter  cited,  in 
which  the  servant  Avas  allowed  to  go  to  the  jury  or  to  retain  a  verdict 
in  his  favor.  Whether  it  actually  exists  in  any  given  instance  is  a 
matter  which,  it  is  manifest,  affords  a  very  wide  scope  for  a  di^-ersity 
of  views,  and  which  will,  in  practice,  be  determined  according  to  the 
theory  which  in  the  jurisdic^tion  where  the  right  of  recovery  is  being 
determined  is  entertained  with  respect  to  the  proper  significance  of 
the  extremely  vague  phraseology^  which  is  employed  in  this  connec- 
tion for  the  purpose  of  defining  the  boundary  line  between  the  prov- 


iloes  not  raise  a  question  for  submission 
to  the  jury,  where  defendant,  his  em- 
ployer, had  a  right  to  assume  that  he 
possessed  the  usual  faculties  of  a  boy 
of  that  age.  Roth  v.  S.  E.  Barrett  iffg. 
Co.   (1897)   96  Wis.  615,  71  N.  W.  1034. 

Admissions  by  a  brakeman  sviing  for 
personal  injuries  incuri'ed  while  coup- 
ling cars,  that  he  could  and  did  see  the 
-  drawhead,  and  that  the  link  and  pin 
were  properly  adjusted,  and  his  failure 
to  deny  that  he  knew  the  car  had  a  sill, 
will  render  his  statement  that  he  did 
not  have  time  to  see  the  sill  before  the 
coming  together  of  the  oars  not  more 
than  a  scintilla  of  evidence,  which  need 
not  be  submitted  to  the  jury.  Vany  v. 
Peirce  (1897)  26  C.  C.  A.  521,  54  U.  S. 
App.   196,  82  Fed.   162. 

It  has  been  asserted  that  the  question 
whether  the  unsound  condition  of  an  ap- 
pliance should  have  been  perceived  by 
the  servant  is  one  of  contributory  negli- 
gence, in  respect  to  which  the  master 
has  the  burden  of  proof,  and  which,  by 
consequence,  he  cannot  ask  to  have  with- 
drawn from  the  jury.  Atchison,  T.  &  8. 
P.  R.  Co.  V.  Mulligan  (1895)  14  C.  C. 
A.  547,  34  U.  S.  App.  1,  67  Fed.  569. 
This  reason  for  denying  the  power  of  a 
court  to  interfere  in  the  decision  of  such 
a  question  would  obviously  have  no 
particular  weight  in  jurisdictions  where 
the  plaintiff  has  the  burden  of  proving 
that  he  was  not  negligent. 

'  Rumniell  v.  Dilworth  (1885)  111 
Pa.  343,  2  Atl.  355,  363;  McDade  v. 
Washington  &  O.  R.  Co.  (1886)  5  Mack- 
ev.  144,  Affirmed  (1890)  in  135  U.  S. 
554,  34  L.  ed.  235,  10  Sup.  Ct.  Rep. 
1044;  Powers  v.  Fall  Riier  (1897)  168 
T\[ass.  60,  46  N.  E.  408 ;  .Magee  v.  ]\orth 
'pacific  Coast  R.  Co.  (1889)  78  Cal.  430, 
21  Pac.  114;  Ingerman  v.  Moore  (1891) 


90  Cal.  410,  27  Pac.  306;  JoUet,  A.  & 
N.  R.  Go.  V.  Velie  (1889)  36  111.  App. 
450;  Pioneer  Fireproof  Gonsir.  Go.  v. 
Nou-ell  (1901)  189  111.  12,3,  59  N.  B. 
535;  PAgin,  .J.  &  E.  R.  Go.  v.  Eselin 
(189(1)  68  111.  App.  96;  Rush  v.  Mis- 
souri P.  R.  Go.  (1887)  36  Kan.  129,  12 
Pac.  582;  Sherman  v.  Chicago,  M.  cC-  St. 
P.  R.  Co.  (1886)  34  Minn.  259,  25  N. 
W.  593;  Barbo  v.  Bassett  (1886)  35 
Minn.  485,  29  N.  W.  198;  Pitts  v.  Flor- 
ida C.  £  P.  R.  Co.  (1896)  98  Ga.  655, 
27  S.  E.  189;  Madden  v.  Minneapolis  & 
St.  L.  R.  Co.  (1884)  32  Minn.  303,  20 
N.  W.  317 ;  Flanigan  v.  Guggenheim 
Smelting  Co.  (1899)  63  N.  J.  L.  647,  44 
Atl.  762;  Sncda  v.  Libera  (1896)  65 
Minn.  337,  68  N.  W.  36;  Gulf  C.  &  S. 
F.  R.  Co.  V.  Johnson  (1892)  83  Tex.  630, 
19  S.  W.  151 ;  Gomhen  v.  Bpllrvillc  Stone 
Co.  (1897)  59  N.  J.  L.  226,  36  Atl.  473; 
Simmons  v.  Peters  (1895)  85  Hun,  93, 
32  N.  Y.  Supp.  680;  Mahaney  v.  St. 
Louis  <&  H.  R.  Go.  (1891)  108  Mo.  192, 
18  S.  W.  895;  Muirhead  v.  Hannibal  & 
St.  J.  R.  Go.  (1885)  19  Mo.  App.  634; 
Higgins  v.  Missouri  P.  R.  Co.  (1891) 
43  Mo.  App.  555 ;  Moore  v.  St.  Louis 
Wire  MM  Co.  (1893)  55  Mo.  App.  491; 
Lolce  Shore  &  M.  S.  R.  Go.  v.  Fite- 
patrick  (1877)  31  Ohio  St.  479;  Stone 
V.  Oregon  Mfg.  Co.  (1870)  4  Or.  52; 
Galveston  v.  Eemmis  (1889)  72  Tex. 
558,  11  S.  W.  29;  Liiion  v.  Thornton 
(1881)    7  Vict.  L.  R.    (L)   4. 

In  an  English  case  Pollock,  C.  B.  is 
reported  to  have  laid  it  down  that  the 
servant's  means  of  knowledge  is  a 
question  of  law  (Dynen  v.  Leach  [1857] 
26  L.  J.  E.Mch.  N.  S.  221),  but  this  re- 
mark was  presumably  made  with  ref- 
erence to   the  circumstances   under  dis^ 
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inces  of  courts  and  juries.  A  comparison  of  the  decisions  adverse  and 
favorable  to  the  servant  indicates  very  clearly  that  some  judges  claim 
and  exercise  more  extensive  powers  than  others  in  regard  to  the  con- 
trol and  review  of  verdicts.  Upon  the  whole,  however,  it  seems  im- 
possible to  deny  that  in  cases  of  this  class  the  general  tendency  of 
judicial  opinion  has  been  decidedly  adverse  to  the  servant,  and  that 
the  courts  have  often  encroached  upon  the  proper  domain  of  juries  to 
an  extent  Avhich  cannot  be  justified  under  any  reasonable  conception 
of  that  partition  of  functions  which  is  the  essence  of  the  common-law 
system  of  procedure. 

In  the  great  majority  of  instances  the  doctrine  that  the  servant's 
constructive  knowledge  of  a  risk  is  a  question  with  regard  to  which 
the  finding  of  a  jury  is  prima  facie  conclusive  is  usually  asserted  for 
the  benefit  of  the  servant.  But  this  doctrine  will,  of  course,  inure  to 
the  advantage  of  the  master  under  appropriate  circumstances.^ 

391.  When  a  servant  is  chargeable  with  knowledge;  generally. — 
The  juridical  theory  of  impiited  knowledge,  which  is  applied  in 
actions  by  a  servant  against  his  employer,  is  simply  this:  that  he  is 
or  is  not  chargeable  with  a  comprehension  of  the  conditions  which 
caused  his  injury  and  of  the  risks  created  by  those  conditions,  accord- 
ing as  it  may  reasonably  be  inferred  that  those  conditions  or  those 
risks  would  or  would  not  have  been  comprehended  by  a  person  of 
ordinary  prudence,  whose  mental  and  physical  capacities,  both 
natural  and  acquired,  and  opportunities  fox  observing  the  facts  indic- 
ative of  danger,  were  the  same  as  those  of  the  servant  himself.^ 

°  Hucihes  V.  Winona  &  St.  P.  R.   Co.  experience  into  account,  he  must  be  held 

(1880)'    27    Minn.    137,    6    N.    W.    553.  to  have  appreciated  if  he  saw,  and  such 

Phiintiff  slipped  on  a  pile  of  wet  ashes  as,  if  he  did  not  see,  he  could  have  seen 

while  coupling  cars,  and  fell  under  the  and  understood  if  he  had  looked.    If  the 

wheels.     Verdict  for  defendant  upheld,  risks  are  of   this  character,   then  they 

the  jury  having  found  that  the  plaintiff  are  said  to  be  obvious,  and  the  employee 

had  reasonable  means  of  knowledge  ■  of  assiunes    them."      Kenney    v.    Hingham 

the  custom  of  the  company  to  allow  the  Cordage  Co.    ( 1897)    168  Mass.  278,  47 

ashes  to  remain  on  the  track.  N.  E.   1)7. 

'  This   principle   has  been  enunciated       "A    servant    will    be    deemed     .     .     . 

so  frequently  that  it  would  be  a  waste  to  have  notice  of  all  risks  which,  to  a 

of   time   and   space  to   attempt  to   col-  person    of    his    experience    and    under- 

lect  even  a  tithe  of  the  statements   m  standing,  are  or  ought  to  be  open  and 

which  it  has  been  stated  with  more  or  obvious."     Biimmell  v.  Dilworth,  { 1885 ) 

less  precision  and  amplitude.     The  fol-  111  Pa.  343,  2  Atl.  355,  363. 
lowing  paragraphs  will  illustrate  suffi-        An  employee  is  not  acquitted  of  as- 

ciently  the  language  used  by  the  courts :  sumption  of  the  risk  merely  because  he 

■'The    question    in    each    ease    is  not  does   not   comprehend   the   danger;    but 

whether  the  employee  has  actually  ob-  the  true  test  is  whether   an  ordinarily 

served,   and  by   a  conscious  act  of  the  prudent  person  of  his  age  and  experience 

will  assumed,  all  of  the  risks  involved,  under    like    circumstances    would    have 

but  whether   the   risks   are   incident  to  comprehended  the  danger  and  the  risk, 

and  naturally  grow  out  of  the  employ-  Craven  v.  Smith  (1894)  89  Wis.  119,  61 

ment  in  which  he  is  engaged,  and  are  N.  W.  317. 
such  as,  taking  his  age,  intelligence,  and 
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Instructions  are  correct  or  erroneous,  according  as  they  are  con- 
sistent or  inconsistent  with  this  principle.^ 


"If  however  the  defect  is  patent, 
open  to  observation,  or  such  as  the  ord- 
inary use  of  the  machine  in  the  busi- 
ness the  servant  is  engaged  in  would 
disclose  to  an  ordinarily  observant  man 
operating  it,  and  the  servant  had  ample 
opportunity  by  operating  it  before  be- 
ing injured  to  observe  the  defect,  his 
opportunity  to  know  would  be  held  as 
knowledge,  whether  in  fact  he  knew  of 
the  defect  or  not."  Porter  v.  Hannibal 
&  St.  J.  R.  Co.  (1879)  71  Mo.  66,  77,  36 
Am.  Rep.  454. 

"A  servant  assumes  a  risk  which,  from 
the  facts  before  him,  it  was  his  duty  to 
infer."  Russell  v.  Minneapolis  &  St.  L. 
R.  Co.  (1884)  32  Minn.  230,  20  N.  W. 
147. 

Those  risks  are  assumed  which 
"should  have  been  seen  by  the  employee 
had  he  exercised  such  prudence  as  a 
man  of  ordinary  prudence  would  have 
exercised  under  like  circumstances." 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Johnson 
(1892)    83  Tex.  630,  19  S.  W.  151. 

The  servant  is  chargeable  with  "such 
knowledge  of  the  character  of  what  is 
apparent  as,  by  his  employment,  he  as- 
sumes to  have  or  from  his  education  or 
experience  he  actually  has."  Pennsyl- 
vania Coal  Go.  V.  Kelly  (1894)  54  111. 
App.  622. 

An  open  and  visible  risk  which  is  as- 
sumed by  a  servant  is  one  so  patent  that 
a  person  familiar  with  the  business  will 
instantly  recognize  it,  and  about  which 
there  can  be  no  difference  of  opinion  be- 
tween intelligent  persons  accustomed  to 
the  service.  Johnston  v.  Oregon  Short 
Line  &  U.  N.  R.  Go.  (1892)  23  Or.  94, 
31  Pac.  283. 

The  servant  is  held  to  take  the  risk 
of  such  defects  in  an  instrument  which 
he  is  frequently  using  as  are  obvious  to 
the  senses,  or  with  reasonable  diligence 
ought  to  be  discovered  or  known  by  him. 
Anderson  v.  Minnesota  &  N.  W.  R.  Co. 
(1888)   39  Minn.  523,  41  N.  W.  104. 

In  numerous  cases  the  risks  assumed 
by  a  servant  have  been  declared  to  be 
those  discovered  by  the  exercise  either 
of  "ordinary  care"  {Williams  v.  Dela- 
vare,  L.  &  W.  R.  Go.  [1889]  116  N.  Y. 
628,  22  N.  E.  1117;  Sievers  v.  Peters 
Box  &  Lumber  Co.  [1898]  151  Ind.  642, 
50  N.  E.  877,  Rehearing  Denied  in  151 
Ind.  662,  52  N.  E.  399 ;  Johnson  v.  Ash- 
land Water  Go.  [1890]  77  Wis.  51,  45  N. 
W.  807;   Greenleaf  v.  Illinois  C.  B.  Co. 


[1870]  29  Iowa,  14,  4  Am.  Rep.  181; 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Garrett 
[1889]  73  Tex.  262,  13  S.  W.  62; 
O'Neal  v.  Chicago  &  I.  Coal  R.  Go. 
[1892]  132  Ind.  110,  31  N.  E.  669; 
Lumley  v.  Caswell  [1877]  47  Iowa,  159; 
Nix  V.  Texas  P.  R.  Co.  [1891]  82  Tex. 
473,  18  S.  W.  571)  ;  or  of  "ordinaiy  dili- 
gence." (Deliver  Tramway  Co.  v.  Nes- 
bit  [1896]  22  Colo.  408,  45  Pac.  405; 
Chesson  v.  John  L.  Roper  Lumber  Co. 
[1896]  118  N.  C.  59,  23  S.  E.  925; 
Mayes  v.  Chicago,  R.  I.  &  P.  R.  Go. 
[1884]  63  Iowa,  562,  14  N.  W.  340, 
19  N.  W.  680;  Bryce  v.  Chicago,  M.  & 
St.  P.  R.  Co.  [1897]  103  Iowa,  665,  72 
N.  W.  780)  ;  or  of  "reasonable  care," 
{Pennsylvania  Co.  v.  Ebaugh  [1898]  152 
Ind.  531,  53  N.  E.  763;  Kitteringham 
V.  Sioux  City  £  P.  R.  Co.  [1883]  62 
Iowa,  285,  17  N.  W.  585;  Pennsyl- 
vania Co.  V.  Witte  [1896]  15  Ind.  App. 
583,  43  N.  E.  319,  44  N.  E.  377; 
Louisville,  N.  A.  &  G.  R.  Co.  v.  Quinn 
[1896]  14  Ind.  App.  554,  43  N.  E.  240)  ; 
or  of  "reasonable  care  and  skill" 
{Western  O.  Teleg.  Co.  v.  McMullen 
[1895]  58  N.  J.  L.  155,  32  L.  R.  A.  351, 
33  Atl.  384)  ;  or  of  "reasonable  care  and 
diligence"  {Moran  v.  Harris  [1884]  63 
Iowa,  390,  19  N.  W.  278)  ;  or  of  "reason- 
able care  and  prudence"  {Carlson  v. 
Sioux  Falls  Water  Co.  [1894]  5  S.  D. 
402,  59  N.  W.  217)  ;  or  of  "reasonable 
and  ordinary  care"  (  Haley  v.  Jump 
River  Lumber  Co.  [1892]  81  Wis.  423, 
51  N.  W.  321,  956)  ;  or  of  "reasonable 
observation"  {Whipple  v.  New  York,  N. 
H.  d-  H.  R.  Co.  [1896]  19  R.  I.  587,  35 
Atl.  305)  ;  or  of  "reasonable  care  and 
caution"  {Lindvall  v.  Woods  [1891]  44 
Fed.  855)  ;  or  of  "ordinary  observation 
or  reasonable  skill  and  diligence" 
{Latremouille  v.  Bennington  &  R.  R. 
Co.  [1891]  63  Vt.  336,  22  Atl.  656). 

^  An  instruction  that,  if  the  plaintiff 
could  have  seen  or  known  of  the  abnor- 
mal conditions  by  the  exercise  of  ordi- 
nary care  and  prudence,  the  defendant 
would  not  be  liable,  is  proper.  Fergu- 
son V.  Phcenix  Cotton  Mills  (1901)  106 
Tenn.  236,  61  S.  W.  53. 

A  jury  is  properly  instructed  that  it 
was  plaintiff's  duty  to  inform  himself 
as  to  the  danger  in  using  the  appliance 
in  question,  so  far  as  he  could  by  ob- 
servation, and  that  if  it  was  defective 
he  cannot  recover  unless  it  appears  by 
a   preponderance   of   evidence,   that  the 
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The  conditions  and  the  risks  which  are  presumed,  as  a  matter  of 
law,  to  be  comprehended  by  a  servant,  are  also  frequently  character- 
ized by  descriptive  epithets  or  phrases,  used  either  singly  or  in  com- 
bination, which  are  intended  to  expressi  in  a  brief  form  the  conclusion 
that  those  conditions  and  risks  must  have  been  appreciated  by  the 
servant  if  he  had  used  proper  care.* 

defect  was  not  observable  by  ordinary,  49  Neb.  649,  68  N.  W.  1057;  Shields  v. 
careful  observation.  Chilson  y.  Lansing  Robins  (1896)  3  App.  Div.  582,  38  N. 
Wagon  Works  (1901)  128  Mich.  43,  87  Y.  Supp.  214;  Findlay  v.  Russell  Wheel 
N.  \V.  79.  cC  Foundry  Co.    (1896)    108  Mich.   286, 

It  is  eiTor  to  charge  that  plaintiff  66  N.  W.  50;  Young  v.  Boston  &  M.  R. 
did  not  assume  the  risk  incident  to  the  Co.  (1898)  69  N.  H.  356,  41  Atl.  268; 
method  under  which  defendant  con-  Larich  v.  j/oies  (1894)  18  R.  I.  51.'^,  28 
ducted  its  business,  unless  he  "must  Atl.  661 ;  Goodes  v.  Boston  £  A.  R.  Co. 
necessarily"  have  known  of  such  method  (1894)  162  Mass.  287,  38  N.  E.  500; 
by  the  exercise  of  ordinary  care;  since  Toomey  v.  Donovan  (1893)  158  Mass. 
if  plaintiff  by  the  exercise  of  ordinary  232,  33  N.  E.  396;  Southern  Kansas  R. 
care  could  have  known  of  such  methods,  Co.  v.  Drake  (1894)  53  Kan.  1,  35  Pac. 
his  knowledge  might  be  presumed,  and  825 ;  Larson  v.  St.  Paul,  M.  d  M.  R.  Co. 
the  expression  "must  necessarily  have  (1890)  43  Minn.  423,  45  N.  W.  722; 
known"  is  not  synonymous  viath  "could  Dillenherger  v.  Weingartner  (1900)  64 
have  known"  or  "must  have  known."  N.  J.  L.  292,  45  Atl.  638 ;  Chandler  v. 
Galveston,  B.  &  8.  A.  R.  Go.  v.  English  Atlantic  Coast  Electric  R.  Go.  (1898) 
(1900;  Tex.  Civ.  App.)   59  S.  W.  626.       61  N.  J.  L.  380,  39  Atl.  674;   Stephen- 

In  instructing  a  jury  it  should  be  S07i  v.  Duncan  (1889)  73  Wis.  404,  41 
clearly  explained  to  them  that  the  test  N.  W.  337;  Shaio  v.  Sheldon  (1886) 
by  which  the  servant's  presumed  com-  103  N.  Y.  667,  9  N.  E.  183 ;  Keegan  v. 
prehension  of  the  risk  is  to  be  deter-  Kavanaugh  (1876)  62  Mo.  232;  Ahearn 
mined  is  his  exercise  or  nonexercise  of  v.  Central  R.  Co.  (1900;  N.  J.  L. )  45 
"ordinary  care"  in  the  premises.  Ac-  Atl.  1032 ;  Disano  v.  'New  England 
eordingly,  an  instruction  to  the  effect  Steam  Brick  Co.  (1898)  20  R.  I.  452, 
that  even  if  the  appliance  in  question  40  Atl.  7;  Williams  v.  J.  G.  Wagner  Co. 
was  defective,  yet  if  from  his  opportu-  (1901)  110  Wis.  456,  86  N.  W.  157. 
nities  of  observation  the  plaintiff's  in-  "Obviously  evident."  Seanlon  v.  Bos- 
testate  knew,  or  should  have  known,  of  ton  &  A.  R.  Go.  ( 1888 )  147  Mass.  484, 
its  defective  condition,  he  is  held  in  law    18  N.  E.  209. 

to  have  assumed  the  risk  of  its  insuffi-  "Visible  and  obvious.''  DeGraff  v. 
ciency,  is  erroneous  in  that  it  fails  to  Neio  York  G.  d  H.  R.  R.  Co.  (1874)  3 
define   with   sufficient  precision   the   de-   Thomp.  &  C.  255. 

gree  of  care  or  observation  which  the  "Open  and  obvious.''  This  combina- 
law  requires.  Durand  v.  New  York  &  tion  is  very  common.  Connelly  v.  Eam- 
L.  B.  R.  Co.  (1901)  65  N.  J.  L.  656,  48  ilton  Woolen  Co.  (1895)  163  Mass.  156, 
Atl.  1013.  .39  N.  E.  787 ;  Storrs  v.  Michigan  Starch 

'"Obvious.''  Garnett  v.  Phoenix  Co.  (1901)  126  Mich.  666,  86  N.  W. 
Bridge  Co.  (1899)  98  Fed.  192;  Whalen  134;  Carlson  v.  Sioux  Falls  Water  Go 
V.  Whiteomb  (1901)  178  Mass.  33,  59  (1895)  8  S.  D.  47,  65  N.  W.  419 ;  O'.Veai! 
N.  E.  666;  Mclntire  v.  White  (1898)  v.  Chicago  &  I.  Coal  R.  Go.  (1892)  132 
171  Ma.ss.  170,  50  N.  E.  524;  Gold-  Ind.  110,  31  N.  E.  669;  Bohn  v.  Chica- 
thwait  V.  Haverhill  &  G.  Street  R.  Co.  go,  R.  I.  d  P.  R.  Co.  (1891)  100  Mo 
(1894)  160  Mass.  554,  36  N.  E.  486;  429,  17  S.  W.  580;  Riverside  Cotton 
Joyce  V.  Worcester  (1885)  140  Mass.  Atills  v.  Green  (1900)  98  Va.  58,  34  S. 
245,  4  N.  E.  565;  Wilson  v.  Steel  Edge  E.  963;  Clark  v.  Richmond  &  D.  R.  Co. 
Stamping  d  Retinning  Go.  (1895)  163  (1884)  78  Va.  709,  49  Am.  Rep.  394; 
Mass.  315,  39  N.  E.  1039;  Watts  v.  Philadelphia  d  R.  R.  Co.  v.  ffunhes 
Hart  (1893)  7  Wash.  178,  34  Pac.  423,  (1888)  119  Pa.  301,  13  Atl.  286:  Rum- 
Til;  Kennedy  v.  Manhattan  R.  Co.  mell  v.  Dihrorth  (1885)  111  Pa.  343, 
(1884)  33  Hun,  457 ;  Demers  V.  Z)ec)-i«3  2  Atl.  355,  363;  Southern  R  Co  Y 
(1899)  93  Me.  272,  44  Atl.  922;  Chi-  Mauzy  (1900)  98  Va.  692,  37  S.  E.  285; 
cago,  B.  d  Q.  R.  Co.  v.  McGinnis  (1896)    Wood  v.  Edges   (1897)   83  Md.  257,  34 
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Not  infrequently  these  epithets  and  phi'ases  are  supplemented  and 
amplified  by  other  words.  In  some  instances  these  appear  to  have 
been  introduced  merely  for  the  sake  of  emphasis.*  But  it  will  also 
be  found  that  not  a  few  of  these  additions  suggest  with  greater  or 

Atl.  872;  Micllce  v.  Chicago  &  N.  W.  R.  ArJcadelphia     Lumhcr     Co.     v.     Bethea 

Co.    (1899)    103  Wis.   1,  79  N.  W.   22;  (1892)     57    Ark.    76,    20    S.    W.     808. 

Osborne    v.     Lehigh    Valley     Coal     Co.  "Patent  dangers  are  those   seen,  or  by 

(1897)     97    Wis.    27,    71    N.    W.    814;  their  presence  perceptible  to  the  senses," 

Larsson  v.  McClure  (1897)  95  Wis.  533,  "Latent  dangers  are  those  not  seen  or 

70  N.  W.  662.  perceptible  to  the  senses  by  their  pres- 

Other  examples  of  a  terminologj'  con-  ence."     Williams   v.    Walton   £   W.    Co. 

veying    a    similar    meaning    are    these:  (1892)    9    Houst.    (Del.)    322,    32   Atl. 

"Visible."     Kelly  v.  Baltimore  &  0.  R.  726. 

Co.    (1887;    Pa.)    10  Cent.  Pep.   56,   11  "Patent  and  obvious."     Gulf,  C.  &  8. 

Atl.     659;     Thomas     v.     Quartermaine  F.  R.  Co.  \.  Jackson  (1894)   12  C.  C.  A. 

(1887)    L.  R.   18  Q.  B.  Div.  685,  56  L.  507,   27    U.    S.   App.   517,   65   Fed.   48; 

J.  Q.  B.  N.  S.  340,  57  L.  T.  N.  S.  537,  Williams  v.   Walton  &  W.   Co.    (1892) 

35   Week.  Rep.   555,   51   J.  P.   516,   per  9  Houst.    (Del.)    322,  32  Atl.  726;   Mc- 

Bowen,  L.  J.;  Davis  v.  Baltimore  &  0.  Ca.in  v.  Chicago,  B.  &  Q.  R.  Co.   (1896) 

R.  Co.   (1893)    152  Pa.  314,  25  Atl.  498.  22  C.  C.  A.  99,  40  U.  S.  App.   181,  70 

"Plainly    visible."     Baker    v.    Barber  Fed.    125 ;    .i.merican    Dredging    Co.    v. 

Asphalt  Pav.  Go.    (1899)    92  Fed.  117;  Walls   (1898)   28  C.  0.  A.  441,  55  U.  S. 

Daxis  V.  Baltimore  &  0.  R.  Co.    (1893)  App.  460,  84  Fed.  428;  Ancjliii  v..  Texas 

152  Pa.  314,  25  AtL  498;  Henderson  v.  &  P.  R.  Go.    (1894)    9  C.  C.  A.  130,  23 

Coons   (1888)    31  lU.  App.  75.  U.  S.  App.  62,  60  Fed.  553;  Bennett  v. 

"Visible  and  plain."     The  Maharajah  Tintic  Iron  Go.   (1893)   9  Utah,  291,  34 

(1889)   40  Fed.  784.  Pae.  61;  St.  Louis,  Ft.  S.  &  W.  R.  Go. 

"Open  and  visible."    Tuttle  v.  Detroit,  v.  Irwin    (1887)    37  Kan.  701,   16  Pac. 

G.  B.  &  M.  R.  Go.  (1887)   122  U.  S.  195,  146. 

30  L.  ed.  1116,  7  Sup.  Ct.  Rep.  1166;  "Apparent."  Eohn  v.  McNulta 
Riley  v.  West  Virginia  G.  &  P.  R.  Go.  (1893)  147  U.  S.  238,  37  L.  ed.  150,  13 
(1885)  27  W.  Va.  146;  Fisher  v.  Chi-  Sup.  Ct.  Rep.  298;  Meany  v.  Standard 
cago  d  a.  T.  R.  Co.  (1889)  77  Mich.  Oil  Go.  (1900;  N.  J.  L.)  47  Atl.  803; 
546,  43  N.  W.  926 ;  French  v.  Aulls  Fancher  v.  New  York,  L.  E.  &  W.  R.  Co. 
(1893)  72  Hun,  442,  25  N.  Y.  Supp.  (1894)  75  Hun,  350,  27  N.  Y.  Supp. 
188;  Wallace  v.  Central  Vermont  R.  Co.  62;  Meker  v.  Peninsular  Car  Co. 
(1892)  43  N.  Y.  S.  R.  639,  18  N.  Y.  (1889)  76  Mich.  94,  42  N.  W.  1078;  01- 
Supp.  280;  Johnston  v.  Oregon  Short  son  v.  McMurray  Cedar  Lumber  Co. 
Line  &  U.  N.  R.  Go.    (1892)   23  Or.  94,  (1894)   9  Wash.  500,  37  Pac.  679. 

31  Pac.  283.  "Manifest."     Casey    v.    Pennsylvania 
"In    plain   view."     Rush   v.    Missouri  Asphalt  Paving  Go.  (1901)   198  Pa.  348, 

P.  R.  Go.    (1887)   36  Kan.  129,  12  Pac.   47  Atl.  1128. 

582;  Chicago  &  A.  E.  R.  Co.  v.  Wagner  "Open  and  manifest."  Eerold  v. 
(1896)  17  Ind.  App.  22,  45  N.  E.  76,  Pfister  (1896)  92  Wis.  417,  66  N.  W. 
1121.  355. 

"Open  to  view."  Oleason  v.  New  "Palpable."  Yarmouth  v.  France 
York  d  N.  E.  R.  Go.  (1893)  159  Mass.  (1887)  L.  R.  19  Q.  B.  Div.  647,  57  L.  J. 
68,  34  N.  E.  79.  Q.  B.  N.  S.  7,  36  Week.  Rep.  283    (per 

"Open,       permanent,      and     visible."  Lord  E.'sher)  :  Rajotte  v.  Canadian  P.  R. 
Kelly  v.  Baltimore  &  0.  R.  Go.    (1887;    Co.    (188&)   5  Manitoba  L.  Rep.  365. 
Pa.)    10  Cent.  Rep.  56,  11  Atl.  659.  *  As,  for  example,  the  following: 

"Patent."  Rietman  v.  Stolte  ( 1889 )  "Patent  and  open  to  the  eye  of  the 
120  Ind  314  22  N.  E.  304;  Faren  v.  plaintiff."  McGrath  v.  Texas  &  P.  R. 
Sellers  (1887)  39  La.  Ann.  1011,  3  So.  Co.  (1894)  9  C.  C.  A.  133,  23  U.  S.  App. 
363;    Sykes   v.    Packer    (1882)     99    Pa.   86,  60  Fed.  555. 

465  •  Porter  v.  Hannibal  &  St.  J.  R.  Go.  "Open  to  observation."  Covey  v. 
(1879)  71  Mo.  66,  77,  36  Am.  Rep.  454;  Hannibal  &  St.  J.  R.  Go.  (1885)  86  Mo. 
The  Maharajah  (1891)  1  C.  C.  A.  181,  635;  Woods  v.  St.  Paul  &  D.  R.  Co. 
1  U  S  App.  20,  49  Fed.  Ill;  Texas  &  (1888)  39  Minn.  435,  40  N.  W.  510; 
P  R  Co  \.  Rogers  (1893)  6  C.  C.  A.  Texas  &  P.  R.  Go.  v.  French  (1893)  83 
403    13  U.  S.  App.  547,  57   Fed.  378;   Tex.  98,  23  S.  W.  642. 
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less  distinctness  one  or  more  of  the  essential  elements  which  are  in- 
volved in  the  fundamental  principle  set  forth  at  the  commencement 
of  this  section.' 

"Patent  to  observation."  Mellott  v.  {Scharenhroich  v.  St.  Cloud  Filer-Ware 
Louisville  &  N.  R.  Co.  (1897)  101  Ky.  Co.  [1894]  59  Minn.  116,  60  N.  W. 
212,  40  S.  W.  696.  1093)  ;    or    of    "ordinary    observation." 

"Patent  to  the  understanding."     Da-    (Lalremouille   v.   Bennington   &   R.    R. 
vis  V.  Baltimore  &  0.  R.  Co.  (1893)   152    Go.  [1891]   63  Vt.  336,  22  Atl.  656). 
Pa.  314,  25  Atl.  498.  "Patent,  manifest  to  ordinary  obser- 

"Patent    and    open    to     observation."   vation."     Boland  v.  Louisville  &  N.  R. 
TS^ix   V.   Texax   d   P.   R.    Co.    (1891)    82    Co.   (1895)    106  Ala.  641,  18  So.  99. 
Tex.  473,  18  S.  W.  571.  "Obvious  defects  and  such  as  can  be 

"Apparent  to  the  senses."  Week  v.  discovered  by  reasonable  observation." 
Fremont  Mill  Co.  (1892)  3  Wash,  029,  Wnbash  £  W.  R.  Co.  v.  Morgan  (1892) 
29  Pac.  215.  132  Ind.  430,  31  N.  E.  661. 

"Obvious  to  the  senses."  Wahlhier  "Apparent  and  which  the  servant  has 
V.  Bannibal  &  St.  J.  R.  Go.  (1885)  87  the  opportunity  to  detect."  Bland  v. 
Mo.  37.  Shreveport  Belt  R.   Co.    (1896)    48   La. 

"Open  to  the  senses,  requiring  only  Ann.  1057,  36  L.  R.  A.  114,  20  So.  284. 
their  exercise  to  become  known  to  the  "Open  to  the  observation  of  any  man 
servant."  Quick  v.  Minnesota  Iron  Go.  of  ordinary  capacity."  Texas  &  P.  R. 
(1891)   47  Minn.  361,  50  N.  W.  244.         Go.  v.  French   (1893)    86  Tex.  98,  23  S. 

'  Thus  we  find  such  phrases  as  tliese :    W.  642. 

"Apparent  to  a  casual  observer."    La-       "Obvious  to  any  person   of  ordinary 
motte  V.  Boyce    (1895)    105  Mich.  545,   observation."     Bonnet  v.   Galveston,  H. 
63  N.  W.  517;  Ragon  v.  Toledo,  A.  A.  £   d  S.  A.  R.  Co.    (1895;   Tex.  Civ.  App.) 
N.  M.  R.  Go.    (1893)    97  Mich.  265,  56    31  S.  W.  525. 
N.  W.  612.  "Obvious  to  persons  of  the  experience 

"Patent  to  the  most  cursory  observa-    and     understanding     of     the     servant." 
tien."     McCain  v.   Chicago,  B.  &  Q.  R.    Malm  v.  Thelin   (1896)  47  Neb.  686,  66 
Co.  (1896)  22  C.  C.  A.  99,  40  U.  S.  App.   N.  W.  650. 
181,  76  Fed.  125.  "Patent    defects    which    an    ordinary 

"Ascertainable  by  simply  looking."  observation  of  the  employee's  duty  would 
Hathaicay  V.  Michigan  C.  R.  Co.  (1883)  readily  disclose."  Evansville  &  T.  H. 
51  Mich.  253,  47  Am.  Rep.  569,  16  N.  R.  Co.  v.  Duel  (1892)  134  Ind.  156,  33 
W.  634.  N.  E.  355. 

Ascertainable  by  "a  casual  glance."  "Obvious,  and  such  as  cannot  escape 
Peterson  v.  Sherry  Lumier  Go.  (1895^  ordinarily  careful  observation."  La- 
90  Wis.  83,  62  N.  vV.  948.  motte  v.  Boyce    (1895)    105  Mich.  545, 

"Plain   at  a   glance."     Shaw  v.  Shel-   63  N.  W.  517. 
don    (1886)   103  N.  Y.  667,  9  N.  E.  183.        "So  obvious  as  not  to  escape  the  ob- 

"Obious  even  to  a  passing  glance."  servation  of  an  ordinarily  prudent  per- 
Kohn  V.  McNuUa  (1893)  147  U.  S.  238,  son."  Moore  v.  St.  Louis  Wire  Mill  Go. 
37  L.  ed.  150,  13  Sup.  Ct.  Rep.  298.  (1893)   55  Mo.  App.  491. 

"Open  and  patent  to  common  obser-  "Obvious  defects,  of  which  the  serv- 
ration."  Si.  Louis,  A.  &  T.  R.  Co.  v.  ant  knew,  or,  as  a  reasonably  prudent 
Lemon  (1892)  83  Tex.  143,  18  S.  W.  man,  might  have  known."  Yates  \.  Mc- 
331.  Cullough  Iron  Co.    (1888)    69  Md.  370, 

"Apparent  to  ordinary   observation."    16  Atl.  280. 
Gihson  v.  lilrie  R.  Co.   (1875)  '63  N.  Y.        "Plain  to  be  seen  by  anyone  inclined 
449,  20  Am.  Pep.  552;  Davidson  v.  Cor-   to  look  for  them."     Lake  Shore  &  M.  S. 
nell    (1892)    132   N.  Y.   234,   30  N.   E.   R.    Go.   v.   McCormick    (1881)    74   Ind. 
573:  Dering  v.  Veto  York  G.  &  H.  R.  R.   440. 

Co.  (1893)  50  N.  Y.  S.  R.  832,  22  N.  "Manifest  to  one  of  common  sense 
Y.  Supp.  344;  France  v.  Rome,  W.  d  0.  and  observation,  and  which  by  the  pru- 
R.  Go.  (1895)  88  Hun,  318,  34  N.  Y.  dent  exercise  of  the  senses  and  common 
Supp.  408 ;  Kean  v.  Detroit  Copper  &  sense  can  be  perceived."  Quick  v.  Min- 
Brass  Rolling  Mills  (1887)  66  Mich,  nesota  Iron  Co.  (1891)  47  Minn.  361, 
277,  33  F.  W.  395.  50  N.  W.  244. 

Dangers  which  may  be  understood  by  "Dangers  which  a  person  of  common 
the   exercise   of   "common   observation."   intelligence"    would    observe.     Peterson 
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The  phraseology  which  is  thus  used  to  designate  the  risks  of  which 
a  servant  is  hound  to  tate  notice  is  also  employed  with  the  addition 
of  a  negative,  for  the  purpose  of  defining  the  limits  of  the  knowledge 
which  is  imputed  to  him.*  But  the  risks  of  which  a  servant  may  be 
ignorant  without  necessarily  incurring  the  charge  of  negligence  are 
more  usually  described  by  tlie  epithets  "latent,"  "concealed,"  or  the 
like.     See  §§  i08  et  seq.,  infra. 

392.  Evidential  elements  to  be  considered  in  determining  whether 
knowledge  shall  be  imputed  to  a  servant. —  As  is  indicated  by  the  lan- 
guage used  in  stating  the  general  principle  enunciated  in  the  preced- 
ing section,  the  elements  with  reference  to  which  it  is  determined 
whether  the  injured  servant  was  chargeable  with  a  knowledge  of  the 
given  risk  are  partly  subjecti\'e,  and  partly  objective.  They  are  as 
follows : 

(a)  The  servant's  natural  and  acquired  capacity  for  obtaining 
knowledge.  The  essential  matters  to  be  considered  imder  this  head 
are  the  extent  of  his  intelligence,  as  deducible  from  his  age  or  other 
circumstances;  and  the  extent  of  his  technical  skill  and  information, 
whether  that  skill  and  information  be  derived  from  his  practical  ex- 
perience in  the  employment  to  Avliich  the  risk  was  incident,  or  from  a 
special  education  and  training  received  in  some  other  way. 

(6)  The  servant's  opportunities  or  means  of  obtaining  a  knowledge 
of  the  material  conditions  AA'^hich  created  the  given  risk.^ 

(c)  The  extent  of  the  servant's  duty  of  active  inspection  and  in- 
quiry with  regard  to  the  existence  of  such  risks  as  that  to  which  the 
injury  was  due. 

The  precise  significance  of  each  of  these  elements  with  relation  to 
the  countless  groups  of  slightly  variant  facts  which  are  presented  in 
actions  by  injured  servants  it  is  frequently  impossible  to  ascertain, 

V.   Sherry   Lumber  Co.    (1895)    90  Wis.  man   could    not   overlook   it   except   by 

83,  62  N.  W.  948.  gross     negligence,     is     not     erroneous. 

Defects  which  the  servant  "by  proper  Kansas   Giiy.  P.  &   G.  B.   Co.  v.  Spell- 

watchfulness    might     have    discovered."  man   (1900)   42  C.  C.  A.  321,  102  Fed. 

Coyle  V.  Griffing  Iron  Go.   (1899)   63  N.  251. 
J.  L.  609,  47  L.  R.  A.  147,  44  Atl.  G65.  '  The    phrase    "means    of   knowledge" 

°  Thus,  it  has  been  said  that  an  em-  occurs  in  the  case  which  laid  the  foun- 

ployee  does  not  assume  the  risk  of  us-  dation  of  the  modern  law  of  employer's 

ing  a  defective  appliance,  where  the  de-  liability.     Priestly  v.  Fowler    (1837)    3 

feet   is   not  open   to   observation  in   its  Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur. 

ordinary     use.       Nicholds     v.      Crystal  987,    7    L.    J.    Exch.   N.    S.    42.     As   is 

Plate  Glass  Co.    (189*)    126  Mo.  55,  27  shown   by  many   of  the  cases   cited   in 

S.  W.  516,  28  S.  W.  991.  subtitle    D,    infra,    the    phrase    has   al- 

Where   the   evidence   tended   to   show  ways  been,  and  still  is,  a  familiar  one. 

that  the  defect  was  not  a  patent  one,  a  But     the     alternative     combination     of 

charge  that,  to  make  plaintiff  guilty  of  words,    "opportunities    of     knowledge," 

contributory  negligence,  it  must  appear  is  possibly  found  rather  more  frequently 

that  the  defect  was   so  visible  that  a  in  the  American  reports. 
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for  the  reason  that,  in  a  large  number  of  the  cases  in  which  several 
of  them  are  involved,  the  language  used  does  not  indicate  with  cer- 
tainty whether  the  court  intended  to  attribute  to  two  or  more  of  them 
in  combination  a  differentiating  value  which  would  not  have  been 
imputed  to  a  single  one  of  them  when  considered  separately,  or  to 
ascribe  such  a  value  to  each  of  them  independently,  or  to  make  the 
decision  turn  upon  a  particular  one  of  them  to  the  exclusion  of  the 
others.  That  the  difficulties  of  classification  are,  under  such  circum- 
stances, enormously  increased,  is  sufficiently  obvious ;  but  it  is  hoped 
that  the  arrangement  adopted  in  the  ensuing  sections  will  be  found 
reasonably  serviceable  for  the  purposes  of  research. 

B.    What  risks  AEE  deemed  to  be  within  the  COMPEEHENSIOlf  OF 

ADULT  SEBVANTS. 

393.  Generally. —  The  cases  turning  upon  the  natural  and  acquired 
capacity  of  adult  servants  may  be  conveniently  divided  into  four  main 
classes,  illustrative  of  one  or  the  other  of  the  following  conclusions : 

(a)  That  tlie  risk  was  within  the  comprehension  of  any  adult  of 
ordinary  intelligence,  irrespective  of  the  question  whether  he  had  or 
had  not  any  special  experience  or  training  in  the  work  in  which  he 
was  engaged. 

(5)  That,  by  reason  of  his  inexperience,  the  servant  was  not  neces- 
sarily chargeable  with  a  comprehension  of  the  risk. 

(c)  That  a  comprehension  of  the  risk  was  imputable,  as  a  matter 
of  law,  to  a  person  having  the  same  amount  of  special  experience  and 
training  as  the  servant. 

(d)  That  the  amount  of  special  experience  or  training  possessed 
by  the  servant  was  not  sufficient  to  warrant  a  court  in  declaring,  as  a 
matter  of  law,  that  he  ought  to  have  understood  the  risk. 

The  decisions  which  illustrate  each  of  these  conclusions  will  be  dis- 
cussed in  the  ensuing  sections.  But  it  should  be  remembered  that  the 
actual  effect  of  many  of  them  is  somewhat  problematical,  for  the 
reason  explained  at  the  end  of  the  last  section. 

To  the  situations  indicated  by  the  above  statements  may  also  be 
added  a  fifth,  which  is  of  such  exceptional  occurrence,  and,  compara- 
tively speaking,  of  such  slight  importance,  that  it  merely  deserves  a 
passing  notice;  viz.,  that  the  servant's  previous  experience  of  the  con- 
ditions ordinarily  prevailing  in  the  employment  in  question  may  lead 
him  to  draw  false  inferences  as  to  the  conditions  actually  prevailing 
at  the  time  of  the  accideiit.     If  the  evidence  is  susceptible  of  this 
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construction,  a  court  will  not  say  that  he  was  chargeable,  as  a  matter 
of  law,  with  a  knowledge  of  the  resulting  risk.     See  §  396,  infra. 

It  will  be  observed  that  a  considerable  number  of  the  cases  cited 
in  the  two  sections,  394,  390,  infra,  in  which  the  servant's  compre- 
hension of  the  risk  was  treated  as  an  infere^nce  of  law,  involve  injuries 
resulting  from  risks  which  are  included  either  by  all  or  by  some  of 
the  courts  among  the  ordinary  or  normal  class.  Whenever  this  situa- 
tion is  disclosed  by  the  evidence,  the  decision  might  be  referred 
directly  to  the  general  principle  that  such  risks,  in  so  far  as  they  are 
obvious,  are  presumed  to  be  accepted  by  any  servant  who  undertakes 
the  employment  to-  which  they  are  incident.  See  §§  259,  et  seq.,  ante. 
But  as  the  conclusions  reached  are  arrived  at  without  the  aid  of  that 
presumption,  and  the  material  elements  considered  and  the  criterion 
employed  are  equally  applicable  whether  the  risk  be  ordinary  or  extra- 
ordinary, cases  of  this  type  must,  in  a  logical  point  of  view,  and  there- 
fore for  purposes  of  classification,  be  treated  as  belonging  to  a  differ- 
ent category  from  those  in  which  recovery  is  denied  for  the  reason 
that  the  risk  in  question  was  an  ordinary  one. 

394.  Risks  which  every  adult  is  presumed  to  comprehend  without  any 
special  experience. —  In  the  subjoined  note  are  collected  a  large  num- 
ber of  cases  in  which  it  is  either  certain,  or  seems  to  be  a  matter  of 
reasonable  inference  from  the  language  of  the  court,  that  the  inability 
to  maintain  the  action  was  predicated  in  spite  of  or  independently  of 
the  element  of  special  experience  or  technical  skill.^ 

'  (a.)     Railway    tracks    and     appurte-  pull  it  round.     Mellott  v.  Louisville  c£ 

nances.— The  risk  created  by  the  want  N.  R.  Co.  (1897)   101  Ky.  212,  40  S.  W. 

of  ballast  between  the  ties  on  a  siding  696    (element   of   inexperience   was   not 

has   been   treated   as  one  which,   in   re-  adverted  to,  but  was  apparently  regard- 

spect  to  a  brakeman,  is  obvious.    Ragon  ed  as  immaterial ) . 

V.  Toledo,  A.  A.  £  W.  M.  R.  Co.   (1893)  (b)       Obstructions      heside      railway 

07  Mich.  265,  56  N.  W.  612   (experience  tropics. — The   danger   of   getting  caught 

of  servant  not  adverted  to).  in   a  space   3i   inches   wide,   between   a 

The  danger  arising  from  the  want  of  trail  car   and  a  doorway  in  the  power 

a  block  between  a,  rail  and  a  guard  rail  house     of    a     street    railway,     through 

at  a  switch  is  so  obvious  that  even  an  which   a  street  car  must  be  pushed  to 

inexperienced  brakeman  will,  as  matter  attach  it  to  the  dummy,  is  presumed  to 

of  law,  be  presumed  to  understand  the  be  comprehended  by  a  newly  employed 

risk    incident    to    working    without    it.  conductor.     Jennings    v.    Tacoma   R.    & 

Mayes   v.    Chicago,   R.   I.   &   P.   R.    Go.  Motor  Co.   (1893)   7  Wash.  275,  34  Pac. 

(1884)    63  Iowa,  562,  14  N.  W.  340,  19  937. 

N.  W.  680,  modifying  on  rehearing  the  (c)    Railway   cars;   construction  and 

opinion   expressed  at  the   first  hearing,  operation    of. —  (See    also    subd.    x,    in- 

— that  it  was  for  the  jury  to  say  wheth-  fra.)     A   servant   who   has   for   several 

er    the    inexperience    of    the    brakeman  months     been     handling     various     cars 

was  a  sufficient  excuse  for  his  nonappre-  equipped  with  two  kinds  of  self-couplers 

ciation  of  the  danger.  which  are  apt  to  pass  each  other  when 

A     carpenter    in     a   railway   shop   is  an   attempt   is   made  to   unite   them  is 

chargeable  with  a  knowledge  of  the  risk  presumed  to  understand  the  risk  of  such 

of  being  crushed  against  the  wall  inclos-  an   accident.     'Norfolk   &   W.   R.   Co.   v. 

ing  a  turntable,  while  he  is  helping  to  McDonald   (1891)   88  Va.  352,  13  S.  E. 
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It  will  be  seen  that  the  general  effect  of  these  cases  is  that  an  adult 
servant  of  ordinary  intelligence  is  presumed  to  have  been  capable  of 


706.  It  has  been  held  that  any  adult 
of  ordinary  intelligence  who  accepts  the 
position  of  brakeman  is  presumed  to 
understand  the  risk  incident  to  coup- 
ling cars  with  double  deadwoods.  Hath- 
ainaif  v.  Michigan  G.  B.  Co.  (1883)  51 
Mich.  253,  47  Am.  Rep.  569,  16  K.  W. 
634.  In  this  case  a  brakeman  twenty- 
four  years  old,  who  had  been  warned  in 
a  general  way  as  to  the  danger  of  coup- 
ling cars,  was  held  to  be  affected  with 
knowledge  of  the  manifest  risk  of  coup- 
ling cars  with  double  deadwoods.  The 
court,  commenting  on  Michigan  G.  R. 
Go.  V.  Smithson  (1881)  45  Mich.  212,  7 
N.  W.  791  (see  §  396,  note  1,  subd. 
(d),  post),  said:  "The  correctness  of 
that  decision  is  not  questioned,  but  ad- 
mitted by  the  plaintiff's  counsel  in  this 
case,  and  the  only  difference  claimed  be- 
tween the  two  cases  is  that  in  the 
Hmithson  Case  the  coupler  injui-ed  had 
long  experience  in  coupling,  and  in  the 
present  case  he  had  little  or  none  at  all. 
This  fact,  if  admitted,  cannot  make  this 
ease  an  exception  to  the  rule.  If  the 
character  of  any  particular  danger  is  so 
simple  that  it  can  as  well  be  ascertained 
at  a  single  view  as  at  many,  it  is  diffi- 
cult to  see  how  additional  observation 
could  be  of  any  benefit  to  the  party 
whose  duty  it  is  to  encounter  it."  Later 
Michigan  decisions  to  the  same  effect 
are  Dysinger  v.  Cincinnati,  8.  d  M.  B. 
Co.  (1892)  93  Mich.  646,  53  N.  W.  825; 
Fenlon  v.  Duluth,  8.  8.  &  A.  B.  Go. 
(1896)  108  Mich.  284,  66  N.  W.  51. 
This  rule  holds  even  where  the  plaintiff 
is  a  brakeman  temporarily  employed  in 
the  absence  of  the  regular  brakeman. 
East  Tennessee,  V.  £  G.  B.  Co.  v.  Turva- 
ville  (1893)  97  Ala.  122,  12  So.  63. 
For  other  cases  as  to  double  deadwoods, 
see  §§  7.3,  253,  note  8,  263,  ante;  §  395, 
note  1,  subd.  (b),  post;  §  396,  note  1, 
subd.  (d) ,  post. 

The  danger  caused  by  couplings  dif- 
fering so  much  in  height  that  they  over- 
lapped and  allowed  the  cars  to  come  to- 
gether is  deemed  to  be  obvious  to  any 
intelligent  man.  Simms  v.  South  Caro- 
lina R.  Co.  (1886)  26  S.  C.  490,  2  S.  E. 
486. 

A  switchman  who  has  to  supply  him- 
self with  proper  coupling  pins  for  dif- 
ferent drawheads  on  cars  which  he  v.^  to 
couple,  from  the  pins  scattered  about 
the  yard,  assumes  the  risk  of  using  a 
pin  too  large  for  the  drawhead  of  a  car. 


which  he  finds  lying  thereon  when  he 
attempts  to  make  a  coupling.  Missouri, 
K.  &  T.  R.  Co.  V.  Bauer  (1895;  Tex. 
Civ.  App.)    33  S.  W.  1010. 

A  brakeman,  though  without  experi- 
ence, assumes  the  risk  of  aprons  pro- 
jectinp-  12  inches  from  the  ends  of  flat 
cars  which  he  undertakes  to  couple,  so 
as  to  leave  only  an  inch  between  them 
when  tlie  cars  are  shoved  together, 
where  they  are  in  plain  view,  clearly  to 
be  seen,  he  has  abundant  opportunity 
to  see  them,  his  attention  is  directed  to 
them,  and  he  is  told  the  necessity  of 
keeping  from  between  them.  Chicago  & 
A.  E.  R.  Co.  V.  Wagner  (1896)  17  Ind. 
App.  22,  45  N.  E.  76.  Rehearing  De- 
nied in  (1897)  17  Ind.  App.  28,  45  N. 
E.  1121. 

The  swing  of  a  street  car  passing  over 
a,  curve  is  something  which  is  so  obvi- 
ous tliat  no  one  employed  about  »uch 
car  can  be  pennitted  to  claim  ignorance 
of  it.  Hence,  an  employee  in  the  car 
sheds  of  a  street  railway  assumes  the 
risk  of  having  his  leg  caught  and  broken 
between  the  ends  of  two  cars  on  curves 
leading  out  of  the  shed  in  opposite  di- 
rections, when  one  of  the  cars  being 
taken  out  is  swung  against  the  end  of 
another  standing  on  the  other  curve,  at 
a  point  where  the  tracks  are  close  to- 
gether. The  fact  that  the  risk  to  which 
he  is  thus  exposed  has  been  increased 
during  his  term  of  employment  by  the 
use  of  longer  and  wider  open  cars  will 
not  render  the  street  car  company  liable 
to  him  for  such  injuries.  Goldthwait  v. 
Haverhill  £  G.  Street  R.  Co.  (1894) 
160  Mass.  554,  36  N.  E.  486. 

A  brakeman,  although  inexperienced, 
will  be  presumed  to  know  that  the  ob- 
ject of  detaching  an  engine  from  a  mov- 
ing train  is  to  let  it  move  away  from 
the  train  so  as  to  allow  the  train  to 
continue  to  move  for  a  certain  distance. 
Gorman  v.  Minneapolis  &  St.  L.  R.  Co. 
(1889)   78  Iowa,  509,  43  N.  W.  303. 

The  want  of  a  fender  on  a  street  car 
creates  an  obvious  risk.  Chandler  v. 
Atlantic  Coast  Electric  R.  Co.  (1898) 
61  N.  J.  L.  380,  39  Atl.  674  (experience 
not  mentioned)  ;  Denver  Tramioay  Co. 
V.  J\esUt  (1896)  22  Colo.  408,  45  Pac. 
405  (servant  had  worked  as  conductor 
for  a  few  weeks,  but  this  element  was 
not   specifically   adverted   to). 

Where  a  machinist  is  smumoned  out 
of  a  railway  shop  to  help  in  moving  an 
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ascertaining  every  fact  which  could  have  been  apprehended  by  the 
senses  of  a  person  having  the  same  opportunities  as  he  had  for  exer- 


engine,  and  it  is  necessary,  in  doing  this, 
to  couple  and  move  some  ears,  there  is 
no  obligation  to  warn  him  of  the  danger 
of  placing  his  hand  upon  the  deadwood 
of  one  car  at  the  very  place  where  it 
had  been  previously  struck  twice  by  the 
buffer  of  another  car  which  he  had  un- 
successfully attempted  to  couple  to  it. 
Wormell  v.  Maine  G.  R.  Co.  (1887)  79 
Me.  397,  10  Atl.  49. 

It  has  been  held  that  a  carpenter  who 
had  been  summoned,  according  to  a  com- 
mon practice,  to  help  the  painters  to 
move  a  car,  was  chargeable  with  knowl- 
edge of  the  danger  created  by  the  fact 
that  a  running  board  had  been  laid 
from  the  top  of  that  car  to  the  adjoin- 
ing one,  and  would  fall  when  the  two 
oars  were  separated.  Day  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  (1894)  137  Ind. 
206,  36  N.  E.  854.  But  the  propriety 
of  deciding  such  a  point  as  a  matter  of 
law  seems  to  be  very  questionable,  con- 
sidering that  the  servant  was  taken 
from  another  kind  of  work. 

(d)  Locomotives;  construction  and 
operation  of. — The  want  of  chains  across 
the  opening  in  an  engine  cab  was  held 
a  risk  which  was  obvious  to  a  fireman. 
Fancher  v.  'Neto  York,  L.  E.  &  W.  R.  Co. 

(1894)  75  Hun,  350,  27  N.  Y.  Supp.  62 
(plaintiff  had  been  several  years  in  the 
company's  employ;  but  this  circum- 
stance was  in  no  way  relied  upon ) .  A 
common  laborer  is  deemed  to  understand 
the  dangers  to  his  hand  which  are  cre- 
ated by  any  inequalities  there  may  be 
in  a  metal  surface  which  he  is  directed 
to  wipe.  McCain  v.  Chicago,  B.  &  Q.  R. 
Co.  (1896)  22  C.  C.  A.  99,  40  U.  S.  App. 
181,  76  Fed.  125  (sliver  projecting  14 
inch  beyond  the  tire  of  a  wheel  and  ex- 
tending six  inches  along  the  circumfer- 
ence, stuck  in  the  arm  of  an  engine 
wiper) . 

(e)  Band  cars;  construction  and  op- 
eration of. — Any  person  who  has  once 
worked  the  lever  of  a  moving  hand  ear, 
or  seen  another  do  it,  is  presumed  to 
know  without  instruction  that  it  is  dan- 
gerous to  "lose  the  motion  of  the  lever." 
Jones  V.  Louisville  <&  N.  R.  Co.  (1894) 
95  Ky.  576,  26  S.  W.  590.  A  section 
man  imdertaking  to  work  the  lever  of  a 
hand  car  by  means  of  a  crowbar  used  as 
a  substitute  for  a  broken  handle  is  pre- 
sumed, as  matter  of  law,  to  have  known 
that  the  application  of  an  unusual  force 
in    this    manner    might    result    in    the 


breaking  of  the  walking  beam.  No  spe- 
cial skill  or  knowledge  is  required  to 
enable  a  servant  to  appreciate  such  a 
risk.  Pov>ers  v.  New  York,  L.  E.  &  V-' . 
R.  Co.  (1885)  98  N.  Y.  274.  A  section 
hand  is  chargeable  with  knowledge  of 
the  strain  which  a  sound  handle  of  * 
lever  car  will  probably  bear,  when  of  a 
given  size.  East  Tennessee,  V.  £  O.  R. 
Co.  V.  Smith   (1882)   9  Lea,  685. 

(f)  M'eight-sustaining  structures. — A 
knot  running  across  a  plank  furnished 
an  employee  for  a  scaffold  being  ob- 
vious, he  is  bound  to  take  notice  of  the 
defect  and  to  know  that  it  weakens  and 
renders  the  plank  imsafe.  Armour  v. 
Braseau  (1901)  191  111.  117,  60  N.  E. 
904,  Reversing  (1900)  93  111.  App.  235. 
It  has  been  held  that  a  servant  who  had 
been  working  for  several  years  in  a  coal 
yard,  and  was  injured  by  the  breaking 
of  a  plank  on  which  he  was  standing 
while  trying  to  prise  open  the  doors  of 
a  coal  car,  could  not  recover,  as  no 
technical  skill  or  knowledge  was  neces- 
sary to  enable  him  to  understand  the 
weight-sustaining  power  of  a  plank 
which  was  of  a  certain  thickness  and 
not  inherently  defective.  Wa/rs:^awsk,i  v. 
McWilliams  (1901)  64  App.  Div.  63,  71 
N.  Y.  Supp.  680. 

(g)  Elevated  working  places  not  pro- 
tected hy  railings. — The  risk  of  injury 
by  falling  from  a  platform  not  protected 
by  a  raijing  is  presumably  obvious  to 
any  adult  of  ordinary  intelligence. 
Moulton  Y.  Gage  (1885)  138  Mass.  390 
(servant  who  had  never  done  similar 
work  before  fell  from  a,  platform  on  the 
third  day  after  he  commenced  the  per- 
formance of  his  duties)  ;  Chesapeake,  0. 
&  S.  W.  R.  Co.  V.  McDowell  (1894)  16 
Ky.  L.  Rep.  1,  24  S.  W.  607  (servant 
here  was  the  foreman  of  a  railway  wood- 
shop,  who  was  injured  owing  to  the  fact 
that  a  scantling  by  which  he  was  trying 
to  prise  a  pulley  loose  broke  under  his 
weight ;  but  his  official  position  is  not 
specially  adverted  to  aa  a  material  ele- 
ment) . 

In  another  case  recovery  was  denied 
where  a  servant  (experience  not  men- 
tioned )  was  injured  through  the  absence 
of  a  barrier  round  a  stack  of  ice  on 
which  he  was  working.  Thorn  v.  New 
York  City  Ice  Co.   ( 1887 )   46  Hun,  497. 

The  risk  of  falling  from  a  trestle  on 
which  a  servant  was  standing,  which 
was  8  feet  high  and  5  inches  broad  at 
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cising  those  senses  in  relation  to  the  dangerous  conditions  which 
caused  the  injury. 


the  top,  was  obvious  to  any  adult  serv- 
ant, Garneit  v.  Phosnix  Bridge  Go. 
(1899)   98  Fed.  192. 

Where  a  privy  erected  over  a  river  is 
not  boarded  up  on  the  side  of  the  river, 
and  a  servant  familiar  with  the  struc- 
ture falls  into  the  water  while  using  it, 
the  risk  is  deemed  to  be  a  patent  one. 
Marshall  v.  Kansas  City  Bay  Press  Co. 
(1897)  69  Mo.  App.  256. 

fh)  Unguarded  openings. —  (See  also 
subd.  (j)  infra.)  An  uncovered  hole 
left  in  one  of  the  floors  of  a  building 
under  construction  creates  a.  danger  pre- 
sumed to  be  obvious  to  :ia  inexperienced 
laborer.  Schwartz  v.  Cornell  (1891)  36 
N,  Y,  S,  R.  646,  13  N.  Y.  Supp.  355. 
Full  appreciation  of  the  danger  caused 
by  an  unguarded  elevator  well  in  a  dark 
basement  is  established  where  the  evi- 
dence of  the  servant  himself  shows  he 
knew  it  to  be  unguarded,  and,  while 
feeling  his  way  about  in  its  neigiibor- 
hood,  he  was  looking  for  the  well  to 
shun  it.  Taylor  v.  Carew  Mfg.  Co. 
(1885)  140  Mass.  150,  3  N.  E.  21  (serv- 
ant had  been  in  employment  for  several 
years,  but  this  fact  is  not  emphasized). 

(i)  Deep  water. — No  action  can  be 
maintained  where  a  servant  consented 
to  work  on  a  narrow  plank  over  a  river, 
and  was  jostled  in.  Sullivan  v.  Louis- 
ville Bridge  Co.  (1872)  9  Bush,  81.  A 
workman  is  presumed  to  see  and  appre- 
ciate the  peril  of  working  neSr  a  dam 
having  an  angle  of  about  135  degrees 
with  the  surface  of  the  water,  where  the 
current  is  so  swift  that  he  cannot  swim 
out  of  it;  demurrer  to  complaint  sus- 
tained. BullivoAit  Y.Spokane  (1896)  14 
Wash.  577,  45  Pac.  42. 

(j)  Slippery  surfaces. — It  is  pre- 
sumed that  even  an  inexperienced  sei-v- 
ant  can  appreciate  the  danger  of  losing 
his  footing  on  an  icy  surface.  English 
V.  Chicago,  M.  &  St.  P.  R.  Go.  (1885) 
24  Fed.  910  ("one  of  the  dangers 
whose  existence  and  extent  everyone  has 
equal  capacity  for  determining").  Or 
that  his  hand  will  slip  upon  such  a, 
surface,  if  pressed  against  it  at  a  cer- 
tain angle.  Cowhill  v.  Roberts  (1893) 
71  Hun,  127,  24  N.  Y.  Supp.  533  (work- 
man's hand  slipped  on  an  ice-covered 
girder  to  which  he  had  climbed ) .  Or 
that  a  block  of  ice  may  slip  from  under 
him  while  he  is  standing  upon  it.  One 
injured  while  at  \York  filling  an  ice 
house,  by  the  slipping  of  a  cake  of  ice 


from  beneath  him,  cannot  charge  his 
employer  with  liability  for  failure  toi 
make  inspection  of  the  ice  tiers  upon 
which  the  employee  stood,  since  the  ten- 
dency of  a,n  ice  block  to  slip  is  inherent 
and  well  known.  Shea  v.  Kansas  City,, 
Ft.  S.  &  M.  R.  Go.  (1898)  76  Mo.  App. 
29. 

A  servant  who  slipped  and  fell  as  she 
was  going  down  a  winding  staircase, 
owing  to  the  fact  that  loose  pieces  of 
pasteboard  had  been  placed  upon  the 
steps  to  protect  them  after  they  had 
been  treated  with  oil,  cannot  recover, 
the  conditions  being  obvious  to  her. 
Mclntire  v.  White  (1898)  171  Mass. 
170,  50  N.  E.  524  (element  of  experience 
not  referred  to ) . 

The  risk  of  loosing  one's  footing  on  a 
slippery  floor,  and  thus  sufi'ering  injury 
from  any  dangerous  part  of  the  plant 
which  happens  to  be  in  the  neighbor- 
hood, is  deemed  to  be  obvious  to  any 
servant  of  ordinary  intelligence.  No  re- 
covery can  be  had  where  his  slipping 
causes  him  to  fall  into  a  well  filled  with 
scalding  water.  Feely  v.  Pearson  Cord- 
age Co.  (1894)  161  Mass.  426,  37  N.  E. 
368  (servant  had  been  employed  four  or 
five  weeks,  but  this  fact  is  not  adverted 
to ) .  Or  against  moving  machinery. 
Murphy  v.  American  Rubber  Co.  (1893) 
159  Mass.  266,  34  N.  E.  268  (servant 
who  caught  his  foot  between  the  coup- 
ling of  a  shaft  and  'the  floor  had  been 
working  for  a  year  in  the  same  estab- 
lishment, and  for  three  weeks  in  the 
room  where  the  accident  occurred;  but 
these  elements  were  not  adverted  to)  ; 
Kleinest  v.  Kunhardt  (1893)  160  Mass. 
230,  35  N.  E.  458  (experience  not  re- 
ferred to)  ;  Scharenhroich  v.  St.  Cloud 
Fiber-Ware  Go.  (1894)  59  Minn.  116, 
60  N.  W.  1093  (there  the  foot  of  a  serv- 
ant who  had  worked  in  the  defendant's 
factory  for  two  years  slipped  on  a,  wet 
floor  while  he  was  working  a  lever,  and 
came  into  contact  with  a  pinion ;  but 
the  length  of  the  employment  can 
scarcely  be  material  except  in  so  far  as 
it  bears  on  his  opportunities  of  observ- 
ing the  conditions)  ;  Clark  v.  Barnes 
(1885)  37  Hun,  389;  Siorrs  v.  Michigan 
Starch  Go.  (1901)  126  Mich.  666,  86  N. 
W.  134  (servant  eame  into  contact  with 
a  revolving  screw  across  which  he  was 
stepping)  ;  Disano  v.  New  England 
Steam  Brick  Go.  (1898)  20  R.  I.  452.  40 
Atl.  7  (demurrer  sustained  to  complaint 
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The  sense  which  is  most  frequently  referred  to  iSj  naturally,  that 
of  sight.     Numerous  decisions  exemplify  the  general  principle  that 

which  alleged  that  the  servant  slipped  revolving  maehinefy. —  (See  also  giibd. 
and  fell  into  an  unguarded  hole,  and  d),  supra).  An  adult  female  employeSj 
yphich  did  not  contain  any  averment  of  though  she  has  only  jUst  gone  to  wotk 
inexperience).  and    19   Unfamiliar    with   fflfleliinefjr,   is 

(k)  Saws.  —  An  inexperienced  em-  presumed  to  ilnderstartd  without  iil^ 
ployee  who,  on  the  day  after  his  employ*  atruction  the  danger  Of  getting  her 
ment,  slipped  on  the  bark  and  sawdust  hands  caught  in  cogwheels  On  the  lii£L= 
which  had  accumulated  on  the  floor  of  chine  she  is  Operating.  Ruchinskp  V. 
a  mill,  and  fell  against  the  uncovered  French  (1897)  168  Mass.  68,  46  N;  E: 
saws  of  the  lath-cutting  machine  which  417.  A  longshoreman^  although  inex^ 
he  was  operating,  cannot  recover  on  the  perieneed,  cannot  recover  for  an  injury 
theory  that  he  ought  to  have  been  in-  caused  by  allowing  hi«  hand  to  be 
structed  as  to  the  dangerous  conditions  caught  in  a  winch.  The  Maharajah 
which  caused  his  injury.  Hazen  v.  West  (1889)  40  Eed.  784.  A  motornian  who, 
Superior  Lumber  Co.  (1895)  91  Wis.  prior  to  his  entering  the  employnient, 
208,  64  N.  W.  857.  The  general  danger  had  not  been  familiar  with  machinery, 
of  contact  with  a  circular  saw  is  obvi-  was  held  bound  to  appreciate,  without 
OU9  even  to  an  inexperienced  workman  special  instructions,  the  risk  of  having 
just  beginning  to  use  it.  M'heeler  v.  his  coat  sleeve  caught  in  gear  wheels 
Wason  Mfg.  Go.  (1883)  135  Mass.  294;  close  to  a  commutator  which  he  was 
Hanson  v.  Ludloio  Mfg.  Co.  (1894)  162  cleaning,  the  evidence  showing  that  he 
Mass.  187,  38  N.  E.  363.  See  further  as  had  been  at  work  three  days  after  hav- 
to  these  cases  §  395,  note  1,  subd.  (h)  ing  had  eight  days  of  general  instrue- 
infra.  tions  as  to  his  duties.     Burnell  v.  West 

Any  mill  hand  is  presumed  to  under-  Side  R.  Co.  (1894)  87  Wis.  387,  58  N. 
stand  the  obvious  risk  created  by  a  saw  W.  772  (demurrer  sustained). 
projecting  over  its  frame  and  partly  A  female  employee  thirty-two  years 
across  a  narrow  passageway.  Stephen-  old,  engaged  in  a  factory,  is  chargeable 
son  V.  Duncan  (1889)  73  Wis.  404,  41  with  knowledge  of  the  danger  of  at- 
N.  W.  337  (experience  not  mentioned),  tempting  to  lower  the  sash  in  the  frame 
An  action  for  breach  of  the  duty  of  in-  of  a  window  behind  a  rapidly  revolving 
struction  cannot  be  maintained  where  fan,  in  another  frame,  slightly  project- 
the  complaint  merely  shows  that  the  ing  into  the  room  where  she  is  engaged. 
servant  was  injured  owing  to  the  sud-  Dillenberger  v.  Weingartner  (1900)  64 
den  jumping  of  a  plank  which  threw  his  N.  J.  L.  292,  45  Atl.  638. 
hand  against  a  rip-saw,  although  it  also  (mm)  Machinery  with  revolving  roll- 
in  stated  that  he  had  never  before  used  ers. — The  absence  of  any  duty  to  in- 
such  a  saw ;  that  his  only  experience  in  struct  has  been  asserted,  in  a  case  where 
such  work  had  been  with  a  circular  saw  an  employee  who  had  been  for  one  year 
which  he  had  used  for  half  a  day;  and  piling  scraps  in  a  rolling  mill,  but  had 
that  he  had  not  done  any  carpentering  had  nothing  to  do  with  the  machinery, 
at  all  until  about  three  weeks  before  the  was  injured  through  attempting  to 
accident.  Oaertner  v.  Schmitt  ( 1897 )  clean  the  rollers  from  the  wrong  side 
21  App.  Div.  403,  47  N.  Y.  Supp.  521.  the  first  day  he  was  transferred  to  this 
(1)  Planers  and  similar  machinery. —  new  work.  Kean  v.  Detroit  Copper  & 
In  one  case  where  the  evidence  was  that  Brass  Rolling  Mills  (1887)  66  Mich, 
an  employee  who  had  never  worked  at  a    277,  33  N.  W.  395. 

planer,  but  knew  that  a  board  was  cut  (n)  Shafts  and  set  screws. — An  em- 
when  it  ran  through  the  planer,  and  ployee  in  a  mill,  who,  acting  within  the 
could  have  seen  the  knives  if  he  had  scope  of  his  duty,  is  ordered  by  the  fore- 
looked,  it  was  held  that,  even  if  it  were  man  to  go  up  a  ladder  standing  against 
assumed  that  the  foreman  was  at  fault  a  belt  box  into  which  a  revolving  shaft 
for  putting  him  to  work  without  cau-  runs  at  right  angles,  and  nail  a  board 
tioning  him,  he  was  guilty  of  contribu-  on  the  box,  and  in  performing  the  serv- 
tory  negligence  in  putting  his  hand,  ice  is  injured  by  his  apron  and  jacket 
without  looking,  on  the  planer,  to  steady  catching  on  the  shaft,  which  is  plainly 
himself,  whereby  his  hand  was  injured  visible  and  is  seen  by  him,  cannot  recover 
by  the  knives.  Gossens  v.  Maitoon  Mfg.  from  his  employer.  Russell  v.  Tillotson 
Co.  (1899)  104  Wis.  406,  80  N.  W.  589.  (1885)  140  Mass.  201,  4  N.  E.  231.  No 
(m)    Cogwheels,   gearings,    and    ojher   d,iity   was  owing  by   an   employer  to  a. 
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the  servant's  inexperience  will  not  serve  as  an  excuse  for  ignorance, 
v/here  the  dangerous  conditions  were  such  as  should  have  been  appar- 


servant  twenty-two  years  of  age,  to 
warn  him  of  the  danger  of  getting  his 
clothes,  or  a  sheet  which  he  carried  in 
the  performance  of  his  duty,  caught  in 
a  revolving  shaft  placed  4  feet  above 
the  floor,  and  under  which  the  servant 
is  obliged  to  pass,  where  such  shaft  was 
plainly  visible  at  the  time  the  servant 
entered  the  master's  employ,  eleven  days 
before  the  accident,  and  he  had,  during 
that  period,  passed  under  the  shaft  two 
or  three  times  every  hour.  Lemoine  v. 
Aldrieh  (1900)  177  Mass.  89,  58  N.  E. 
178. 

(o)  Pulleys. — The  danger  that  a 
hand  kept  upon  a  rope  which  is  running 
through  a  sheave  will  be  drawn  into 
the  sheave  has  been  said  to  be  one  which, 
without  instruction,  "should  have  been 
obvious  to  the  most  casual  observer,  or 
the  veriest  tyro  in  mechanics."  Fivdlay 
V.  Russel  Wheel  &  Foundry  Co.  (ISOCi) 
108  Mich.  286,  66  N.  W.  50. 

(p)  Belting. — A  servant  of  ordinary 
intelligence  is  presumed  to  appreciate 
the  perils  of  shifting  a  frayed  belt  with 
a  stick,  and  the  probability  of  its  be- 
coming entangled  in  the  broken  edges 
and  being  splintered.  Becl;er  v.  Baum- 
gartner  (1892)  5  Ind.  App.  576,  32  N. 
E.  786  (servant's  eye  put  out  by  a 
flying  piece  of  the  broken  stick;  allega- 
tion that  plaintiff  was  ignorant  of  the 
risk  was  held  not  to  add  to  the  strength 
of  his  complaint) . 

(q)  Punching  machines.- — The  fact 
that  the  wheel  of  a  punching  machine 
will  not  stop  at  the  place  at  which  it 
should  stop  if  in  good  order  was  pre- 
sumed to  be  obvious  to  an  employee  who 
was  a  boiler  maker  by  trade,  and  had 
only  just  begun  to  operate  this  machine. 
White  V.  Sharp  (1882)  27  Hun,  94 
(plaintiff  had  testified  that  "anyone 
would  know  the  danger" ) . 

(r)  Gleaning  and  oiling  machinery  in 
motion. — The  danger  of  cleaning  ma- 
chinery in  motion  is  apparent  even  to  a 
common  laborer.  Stall  v.  Scopes  (Pa. 
1888)  12  Cent.  Rep.  553,  14  Atl.  658 
( no  instruction  obligatory ) .  If  a  female 
employee  of  mature  years  sees  fit  to  put 
her  hand  into  the  recesses  of  a  going 
machine,  without  knowing  what  she  will 
meet,  she  cannot  hold  her  employer  an- 
swerable for  the  consequences,  even 
though  she  may  have  been  only  a  few 
days  in  the  defendant's  employ.  Rohin- 
ska  v.  Mills  (1899)  174  Mass.  432,  54 
N.   E.   873    (top   of   cylinder   by   which 


servant's  hand  was  injured  could  be 
seen,  and  it  was  making  a  loud  noise). 
The  risk  created  by  the  want  of  a 
platfomi  to  stand  on  while  a  servant  is 
filling  the  oil  cups  on  the  shaft  of  an 
elevator  is  deemed  to  be  obvious  to  any- 
one. Anderson  v.  Chiineau  (1894)  9 
Wash.  304,  37  Pac.  449. 

(s)  Ulcvators. — The  want  of  the  cover 
which  employers  are  required  by  the 
New  York  statute  to  place  over  ele- 
vators creates  an  obvious  risk.  Shields 
V.  Robins  (1896)  3  App.  Div.  582,  38 
N.  Y.  Supp.  214  (servant  had  had 
twenty-one  years'  experience,  but  this 
element  was  not  expressly  adverted  to 
in  the  argument). 

(t)  Other  hoisting  appliances. — The 
danger  arising  from  the  use  of  hooks  so 
defective  in  shape  as  to  allow  bales  of 
cotton  to  fall  is  obvious  even  to  an  un- 
skilled longshoreman.  Recka  v.  Ocean 
S.  S.  Co.  (1893)  3  Misc.  526,  23  N.  Y. 
Supp.  3. 

(u)  Pile  drivers. — The  danger  from 
the  failure  to  use  guy  ropes  to  control 
a  log  which  is  about  to  be  raised  and 
placed  between  the  ways  of  a  pile  driver 
is  "a  matter  of  common  knowledge,  or 
presumed  to  be  within  the  common  ex- 
perience of  all  men  of  common  educa- 
tion." De  Usle  v.  Ward  (1897)  168 
Mass.  579,  47  N.  E.  436. 

(v)  Ladders. — A  servant  cannot  re- 
cover for  injuries  due  to  the  slipping 
of  a  ladder  not  provided  with  hooks,  as 
it  should  have  been  for  the  work  to  be 
done.  Marsh  v.  Chickering  (1886)  101 
N.  Y.  396,  5  N.  E.  56.  Where  a  ladder, 
from  one  of  tne  side  rails  of  which  a 
piece  some  inches  in  length  was  broken 
off,  slipped  and  swung  round,  thus  al- 
lowing the  short  rail  to  pass  underneath 
the  upper  casing  of  a  door  above  which 
the  plaintiff  was  doing  some  repairs,  he 
cannot  recover  for  the  resulting  in- 
juries. Jenney  Electric  Light  &  P.  Co. 
V.  Murphy  (1888)  115  Ind.  566,  18  N. 
E.  30. 

(w)  Prise  poles. — The  fact  that  a 
prise  pole  used  for  the  purpose  of  lifting 
a  turntable  is  not  strong  enough  is  one 
which  is  deemed  to  be  open  and  obvious 
to  a  servant  assisting  in  the  operation, 
where  its  weakness  results  merely  from 
its  insufficient  size,  and  not  from  any 
concealed  unsoundness.  Bohn  v.  Chi- 
cago, R.  I.  &  P.Jt.  Co.  (1891)  106  Mo. 
420,  17  S.  W.  580  (no  reference  made  to 
factor  of  experience). 
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(x)    Push    poles. — Where     a     servant  eeived    by   a   section    hand    engaged   in 

had  had  charge  of  a  stationary  engine,  loosening   gravel   on   a   hillside   for   the 

and  had  stated  that  he  was  competent  purpose    of   allowing   it   to    slide    down 

to   be    a    railway    fireman,   but   had   no  were  held  to  be  demurrable.     Snxinson 

actual  experience  of  railway  work,  and  v.    Great    'Northern   R.    Co.    (1897)     08 

had  never  seen  the  process  of  "staking"  Minn.  184,  70  N.  W.  978   (court  refused 

cars,  it  was  held  that  the  danger  that  to  ascribe  any  decisive  weight  to  an  al- 

the  piece  of  timber  used  for  this  pur-  legation  that  the  servant  was  unaccus- 

pose  might  slip  or  break  was  one  which  tomed  to  the  work)  ;  Reiter  v.  Winona 

he  was  presumed  to  understand  without  cC-  St.  P.  R.  Co.  (1898)  72  Minn.  225,  75 

instruction.     Watts   v.   Hart    (1893)    7  N.  W.  219. 

Wash.  178,  34  Pac.  423,  771.     See  how-  The  earlier  Indiana  cases  are  wholly 

ever,  §  395,  note  1,  subd.   (t),  infra.  unfavorable  to  the  servant.     In  onQ  it 

(y)  Poisonous  substances. — The  fact  was  held  that  a  common  laborer  cannot 
that  white  lead  is  deleterious  to  those  recover  under  a  complaint  the  essence  of 
who  handle  it  in  the  process  of  manu-  which  is  that  he  was  injured  by  the  col- 
facture  is  so  widely  known  that  a  per-  lapse  of  the  unshored  sides  of  a  trench 
son  who  takes  employment  in  a  factory  dug  in  gravel  and  sand.  Vincennes 
cannot,  it  would  seem,  be  held  excus.ably  Water  Supply  Go.  v.  White  (1890)  124 
ignorant  of  its  properties.  See  Berry  v.  Ind.  376,  24  N.  E.  747.  (In  the  Christie 
Atlantic  White  Lead  &  Unseed  Oil  Go.  Case  [1901]  156  Ind.  172,  59  N.  E.  385, 
(1898)  30  App.  Div.  205,  51  N.  Y.  Supp.  infra,  it  was  declared,  with  regard  to 
602,  where,  however,  there  were  other  this  decision,  that  the  servant's  inabil- 
elements  corroborating  the  conclusion  ity  to  recover  was  affirmed  with  refer- 
that  the  risk  was  understood.  ence  to  the  evidence,  not  to  the  plead- 

(z)  Extreme  cold. — In  one  case  the  ings;  the  workman's  inexperience  was 
court  laid  down  the  general  doctrine  ■  mentioned  in  the  complaint,  but  not 
that  the  law  does  not  speculate  upon  specifically  adverted  to  by  the  court.) 
degrees  of  knowledge  in  regard  to  the  To  the  same  effect  is  Swanson  v.  Lafay- 
effects  of  cold  weather,  and  held  that  an  ette  (1893)  134  Ind.  625,  33  N.  E.  1033. 
ignorant  negro  could  not  recover  on  the  (The  only  comment  passed  upon  this 
ground  that  his  employer  had  directed  decision  in  the  Christie  Case  [1901]  156 
him  to  assist  in  loading  bales  of  cotton  Ind.  172,  59  N.  E.  385,  infra,  is  that 
covered  with  ice  and  snow,  in  weather  the  complaint  showed  the  danger  to  be 
of  such  unprecedented  rigor  that  his  as  obvious  to  the  laborer  as  to  his  fore- 
fingers became  frost-bitten  and  had  to  man.)  A  demurrer  was  also  held  to 
be  amputated.  Yazoo  City  Transp.  Go.  have  been  properly  sustained  in  a  case 
v.  Smith  (1900)  78  Miss.  140,  28  So.  where  it  was  alleged  that  the  servant 
807.  But  it  seems  scarcely  proper  to  was  injured  while  undermining  a  bank 
impute  to  a  person  of  this  description,  of  gravel  and  clay  below  the  stratum  of 
accustomed  to  a  mild  climate,  the  earth  which  fell  upon  him.  Griffin  v. 
knowledge  which  is  supposed  to  be  pos-  Ohio  d  M.  B.  Go.  (1890)  124  Ind.  326, 
sessed  by  everyone  in  colder  latitudes.  24  N.   E.   888.      (This  decision  was  de- 

(ao)  Action  of  gravitation  on  loosely  clared  in  the  Christie  Case  [1901]  156 
cohering  substances. — In  one  Minnesota  Ind.  172,  59  N.  E.  385,  infra,  to  have 
case  the  effect  and  operation  of  the  force  been  correct.)  In  another  case  a  com- 
of  gravitation  and  of  a  thaw  upon  a  plaint  was  successfully  demurred  to, 
perpendicular  bank  of  earth  were  held  where  the  allegation  was  that  the  in- 
to be  within  the  comprehension  of  an  jury  was  received  through  the  fall  of  a 
ignorant  foreigner  of  ordinary  capacity,  stratum  of  "black,  loose,  and  brittle 
Olson  V.  MoMulllen  (1885)  34  Minn,  loam"  which  projected  about  1  foot  out- 
94,  24  N.  W.  318.  In  another  a  verdict  side  a  6-foot  stratum  of  gravel  which 
for  the  plaintiff  was  set  aside  where  the  plaintiflT  was  shoveling.  Railsback  v. 
injury  was  caused  by  the  removal  of  a  Wayne  County  Tump.  Co.  (1894)  10 
layer  of  clay  from  underneath  a  layer  Ind.  App.  622,  38  N.  E.  221.  But  the 
composed  of  clay,  sand,  and  stones  in-  most  recent  expression  of  opinion  in 
termingled,  the  court  being  of  opinion  this  state  is  tolhe  effect  that  a  common 
that  no  skill  or  science  was  required  to  laborer  is  not  bound  under  all  circum- 
enable  the  servant  to  appreciate  the  staaces  to  take  notice  of  the  liability  of 
danger,  and  that  it  was  apparent  to  the  the  unsho'red  sides  of  a  trench  to  fall  in, 
commonest  intelligence.  Pederson  v.  and  that  his  cap.icity  for  appreciating 
Rushford  (1889)  41*Minn.  289,  42  N.  such  a  risk  must  be  determined  with 
W.  1063.  In  two  others,  complaints  reference  to  the  specific  facts"  Upon 
which  showed  that  the  injui-y  was  re-  this  ground  it  was  held  that  a  oom- 
Vol.  I.  M.  &  S.— 66. 
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plaint   was    not    demurrable    which    al-  v.  Chicago  <t  N.  W.  R.  Co.    (1881)    53 

leged    substantially    that    such    an    em-  Wis.  661,   11  N.  W.  24. 

ployee  was  set  to  work  in  a  trench  dug  In    South    Dakota    it   has   been    held 

through  2  feet  of  compact  earth  mixed  that  there  is  no  duty  to  warn  a  laborer 

with    broken    stone,    and,    underneath,  that  the   sides  of   a   trench  dug  in   an 

through  4  feet  of  loose  earth,  the  street  embankinent  of  made  ground  are  more 

having   been   graded    at   that   point   by  likely  to   oave  in   than   the   sides  of   u, 

filling  in;  that  the  aides  of  the  trench,  trench  in  natural  soil,  the  line  between 

although    they    were    weakened    by    the  the  fill  and  the  natural  soil  being  per- 

digging  of  several  large  "bell  holes,''  as  fectly  plain,  owing  to  a  marked  differ- 

a  result  of  the  want  of  bracing,  caved  ence  of  color.     Carlson  v.   Sioux  Falls 

in  upon  the  laborer;  and  that  he  had  no  Water  Co.   (1895)   8  S.  D.  47,  65  N.  W. 

knowledge    or    opportunity    to     acquire  419. 

knowledge  of  the  danger.    Ft.  Wayne  v.  A  nonsuit  has  been  granted  in  Rhode 

Christie    (1901)    156  Ind.  172,  59  N.  E.  Island    where    a    laborer    was    injured 

385.     In  stating  its  conclusion  the  court  while  shoveling  sand  at  a  bank  which 

observed  that  "whether  the  work  of  dig-  left   an   overhanging   crust.      Larich   v. 

ging  a  trench  is  dangerous  or  otherwise  Moies    (1894)    18  R.  I.  513,  28  Atl.  661 

would  seem  to  depend  on  a  variety  of  (factor  of  experience  not  adverted  to), 

circumstances;''    as,    for    instance,    the  In  one  Texas  case  it  was  held  that  a 

nature    of    the    soil,    the    state    of    the  servant,  even  though  he  has  no  special 

weather,  the  season  of  the  year,  the  di-  skill,  is  supposed  to  know  that  unsup- 

mensions   of    the   trench.     It   was   also  ported  earth  will  fall,  especially  when 

pointed  out  that,  while  the  work  of  ex-  it  is  saturated  with  water;   and  recov- 

cavation  might  be  safe  to  the  extent  of  cry  was   denied   on   this   ground   where 

justifying   a    workman    in   undertaking  a  member  of  a  bridge  gang,   who   had 

the    employment,    yet    it    might    after-,  never  dug  a  well,  was  injured  by  an  ac- 

wards  be  rendered  dangerous  by  lateral  cident   of   this   nature.      Galveston,    H. 

excavations,   and  that   it   could   not  he  d    8.   A.   B.    Co.   v.   Lempe    ( 1883 )    59 

said,  as  a  matter  of  law,  that  the  addi-  Tex.  19.     In  another,  when  the  side  of 

tional   risk  thus  created  was  a.ssumed.  a  ditch  gave  way  and  allowed  certain 

Nor  could  it  be  said  that  the  deposit  of  timbers  laid  on  the  ground  beside  it  to 

earth  excavated,  on  the  surface  of  the  fall  on  an  inexperienced  laborer,  it  was 

ground  near  the  trench,  created  so  ob-  held  that  the  defendant  was  entitled  to 

vious  a  peril  that  it  was  necessarily  as-  an  instruction  that,  if  the  risk  was  as 

sumed  by  the  plaintiff.     It  was  for  the  open  to  the  observation  of  the  servant 

jury  to  declare  what  inference  should  be  as  to  his  foreman,  it  was  assumed.     It 

drawn  from  this  fact.     Another  fact  for  was  said  that  no  special  skill  was  re- 

the  jury  to  consider  was  the  different  quired    to     comprehend     such     a     risk, 

qualities  of  the  upper  and  lower  strata;  Tecras  &  P.  R.  Co.  v.  French   (1893)   86 

the  court  could  not  decide,  as  a  matter  Tex.  96,  23  S.  W.  642. 

of   law,   that  the   danger  of  caving   in  An  employee  who  without  compulsion 

which  the  nature  of  the  soil  created  was  goes  upon  a  derrick  standing  beside   a 

palpable.     It  seems  impossible  to  rccon-  clay  bank  and  in  such  a  position  that 

cile  this  and  the  earlier  cases  without  he    cannot    escape     contact    with    clay 

resorting  to   what   an  eminent   English  picked  down  by  him  cannot  recover  for 

judge  once  spoke  of  as  "desperate  refine-  an  injury  caused  thereby.     Michaelson 

ments."  v.   Sergeant   Bluffs   &   S.    C.   Brick   Co. 

In  Tennessee  it  has  been  held  that  an  (1895)    94  Iowa,  725,  Appx.,  62  N.  W. 

ignorant    and    illiterate    negro    laborer  15. 

must  be  taken  to  understand  the  dan-  An    employeie,    though    inexperienced, 

ger    that    the    sides    of    a    ditch    dug  assumes    the    risk    in    going    above    an 

through  soil  which  is  principally  com-  ove/lianging  gravel  ledge  and  digging  a 

posed  of  cinders  may  fall  in.    Brown  v.  ditch  for  the  purpose  of  dislodging  the 

Chattanooga    Electric    R.    Co.     (1898)  ledge.      Missouri,    K.    &    T.    R.    Co.    v. 

101  Tenn.  252,  47  S.  W.  415   (following  Spellman   (1896;  Tex.  Civ.  App.)   34  S. 

the  Minnesota  eases,  supra).  W.  298. 

In  Wisconsin  it  has  been  laid  down  In    a    case    where    the    servant    was 

that  any  workman  of  ordinary  intelli-  killed  by  the  fall  of  a  bank  in  which  a 

gence,   whether   experienced    or   not,    is  crevice  had  shown  itself  before  the  ac- 

presumed  to  know  that,  when  a  bank  of  cident,  the  court  said  that  "if   it   [the 

earth    is    undermined    by   removing    its  danger]   was  so  patent  that  an  ordina- 

foundation,  it  is  liable  to  fall.     Naplor  rily  observant  person,  whether  miner  (>r 
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not,  would  liave  discovered  it,  within  fall  is  augmented.  The  risk  of  doing 
the  time  deceased  was  at  work  on  the  the  work,  however,  was  open  to  any  ob- 
bank,  then  such  opportunity  to  know  servation.  It  needed  no  special  kuowl- 
it  would  be  held  as  knowledge."  Al-  edge  to  discover  it.  The  piling  of  ties 
dridge  v.  Midland  Blast  Furnace  Co.  is  not  a  work  in  which  any  peculiar 
(1883)    78  Mo.  564.  knowledge    or    experience    is    involved. 

Any  laborer  on  a  farm  is  expected  to   but   is  a   work   in  'which   all   have  the 
know  that  the  upper  layer  of  a  pile  of   same  opportunity  of  judgment." 
ensilage  will  fall  when  it  is  undermined.        Since  everyone  is  presumed  to  know 
^Yclch  v.  Brainard   (1895)   108  Mich,  38,   the  extent  of  his  own  lifting  capacity, 
65  N.  W.  667.  a    recently    hired    employee    in    a   mill, 

A  servant  who  goes  into  the  mouth  who  ruptured  himself  in  trying  to  lift 
of  an  elevator  bin  to  drag  down  cotton  a  truck  wheel  out  of  a  hole  in  the  floor 
seed  which  has  lodged  therein,  is  pre-  into  which  he  had  allowed  it  to  run, 
sumed  to  understand,  without  any  spe-  cannot  recover  where  it  appears  that 
cial  experience,  the  danger  that,  while  the  hole  was  necessary  for  drainage  pur- 
he  i.s  digging  in  the  bottom  of  the  bin  poses  and  was  in  plain  view.  Ferguson 
the  seed  may  slip  and  fall  on  him.  v.  Phoenix  Cotton  Mills  (1901)  106 
Broun  V.  Miller  (imi;  lex.  Civ.  App.)  Tenn.  236,  61  S.  W.  53.  Compare 
62   S.   W.  547.  Worlds   v.    Georgia   R.    Co.    (1896)     99 

An  ordinary  laborer  in  a  sugar  re-  Ga.  283,  25  S.  E.  646,  where  a  com- 
finery  cannot  hold  his  employer  liable  plaint  was  held  demurrable  on  the 
on  the  ground  that  he  was  not  warned  ground  that  it  showed  the  cause  of  the 
against  the  danger  that,  while  sugar  injury  to  have  been  the  servant's  mis- 
was  being  drawn  from  a  bin,  it  would  calculating  the  amount  of  strength  nec- 
run  and  thus  surround  to  a  greater  or  essary  to  lift  a  heavy  tie. 
less  extent  any  person  who  might  be  The  ri.4k  that  n,  pair  of  car  wheels 
working  in  the  bin.  Bohn  v.  Have-  which  are  being  loaded  on  a  flat  car  by 
me.yer  (1889)  114  N.  Y.  296,  21  N".  E.  skids  may  slip  back  is  assumed  by  a 
402,  Aflirming  (1887)   46  Hun,  557.  servant  whose  ordinary  duties  are  those 

( 66 )  Leverage. — A  servant  is  pre-  of  a  oar  washer.  It  is  immaterial  that 
sumed  to  understand  the  operation  of  his  ignorance  of  English  prevented  him 
the  force  of  leverage  in  its  simpler  man-  from  taking  advantage  of  a  warning 
ifestations.  Stobha  v.  Fitzsimmons  &  given  by  a  fellow  servant.  GolwUzer 
C.  Co.  (1895)  58  111.  App.  427;  Romona  v.  Pennsylvania  R.  Co.  (1889)  1  Mon- 
Oolitic  Stone  Co.  v.  Tate  (1894)  12  aghan,  72.  The  danger  that  a  rail 
Ind.  App.  57,  37  N.  E.  1065,  39  N.  E.  which  is  being  loaded  on  a  car  may  slip 
529.  For  the  facts  in  both  these  cases  back  in  consequence  of  its  striking  upon 
see  §   335,  subd.  9,  a/nte.  a  pile  of  snow  upon  the  car  is  obvious. 

(co)  HcCndling  of  heavy  oijeots. —  Hanley  v.  Grand  Trunk  R.  Co.  (1882) 
(See    also    subd.     (aa),     (bb),  supra).    62  N.  H.   274. 

To  load  an  open  flat  car  with  lumber  A  servant  is  bound  to  know  that  if 
of  uniform  length,  breadth,  and  thick-  a  heavy  iron  plate  is  propped  up  by  a 
ness,  by  piling  the  same  in  parallel  stick  which  meets  it  at  an  acute  angle, 
tiers  one  after  another,  "is  to  do  work  the  stick  is  likely  to  slip  on  the  smooth 
which  common  laborers  can  perform  surface.  Brown  v.  Brown  (1888)  71 
without  more  hazard  to  their  own  secur-  Tex.  355,  9  S.  W.  261  (servant  had  been 
ity  than  appertains  to  ordinary  manual  working  six  weeks,  but  this  fact  was 
labor."  Sims  v.  East  &  West  R.  Co.  not  a  material  element). 
(1889)  84  Ga.  152,  10  S.  E.  543.  An  The  danger  that  an  insufiiciently  se- 
inexperienced  laborer  who  in  piling  ties  cured  brace  which  holds  in  place  a  heavy 
in  a  box  car  ceases,  at  the  direction  of  beam  which  is  being  raised  to  the  per- 
the  foreman  to  hurry  up  and  pile  them  pendicular  may  give  way  under  the  pres- 
on  another,  to  block  them  in  the  usual  sure  of  the  beam  if  it  slips  is  pre- 
manner,  cannot  recover  for  an  injury  sumed  to  be  known  to  a  servant,  though 
caused  by  their  falling  upon  him,  on  the  he  is  inexperienced  in  carpentry  work, 
theory  that  it  was  a  case  in  which  in-  Stuart  v.  New  Albany  Mfg.  Co.  (1896) 
struction  should  have  been  given.  15  Ind.  App.  184,  43  N.  E.  961  (com- 
Brou-n  v.  Oregon  Lumber  Co.  (1893)  plaint  held  demurrable). 
24  Or.  315,  33  Pac.  557  (plaintiff  had  A  laboring  man  thirty-four  years  old 
been  at  work  only  three  weeks).  The  is  presumed  to  know  that,  if  a  marble 
court  said:  "Necessarily,  as  the  height  slab  3  feet  wide  and  5/8  inches  thick, 
of  the  tier  increases,  unless  commensu-  which  stands  in  a  position  nearly  ver- 
rate   care   is   obser\ed,    its   tendency   to    tical  upon  one  side  of  a  platform,  in  a 
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ent  to  a  "casual  observer,"-  or  such  as  could  be  seen  "at  a  glance"  by 
anyone.^  It  is  also  laid  down  that,  Avhere  the  conditions  which  caused 
the  injury,  although  never  actually  seen  by  the  servant  before  the 
accident,  were  open  to  deduction  from  what  was  constantly  in  his 
sight,  he  cannot  recover.  The  effect  of  any  other  doctrine,  it  is  said, 
would  be  to  permit  him  to  found  a  right  of  action  "upon  his  ignorance 
of  what  every  man  of  ordinary  faculties,  placed  in  the  same  circum- 
stances and  using  his  faculties  in  the  usual  way,  would  have  appre- 
ciated, and  which  he  therefore  must  be  held  to  have  appreciated."* 
The  obligation  to  use  the  other  senses  is  equally  imperative,  though 
much  less  freqiiently  referred  to.^  But  it  is  clear  from  the  cases  cited 
in  note  1,  supra,  that  the  law  imputes,  even  to  inexperienced  servants, 
a  much  larger  measure  of  knowledge  than  that  which  is  acquired  by 
the  mere  exercise  of  the  senses.  The  law  supposes  every  adult  to  pos- 
sess such,  ordinary  intelligence,  judgment,  and  discretion  as  will  en- 
able him  to  appreciate  any  obvious  danger.®  The  master  therefore 
has  a  right  to  assume  that  an  adult  employee  possesses  "that  knowl- 
edge which  is  acquired  by  common  experience  ;"^  that  he  knows  every- 
thing which  is  "a  matter  of  common  knowledge  or  presoimed  to  be 
within  the  common  experience  of  all  men  of  common  education  ;"^ 
that  he  understands  "those  dangers  which  are  the  subject  of  common 

wa^on,  is  tilted  very  slightly  as  a  re-  '  Bagon  v.  Toledo,  A.  A.  &  N.  M.  R. 

suit  of  his  throwing  his  weight  on  the  Go.  (1893)  97  Mich.  265,  56  N.  W.  612; 

other  side  of  the  wagon  and  so  depress-  Findlay  v.  Russel  Wheel  &  Foundry  Co. 

ing  it,  the  effect  of  the  tilting  will  be  (1896)    108  Mich.  286,  66  N.  W.  50. 

to    make    the    slab    fall    towards    him.  'Stephenson    v.     Duncan    (1889)    73 

Motey  V.   Pickle  Marble  &   Granite  Go.  Wis.  404,  41  N.  W.  337. 

(1896)   20  C.  C.  A.  366,  36  U.  S.  App.  *  Goldthioait  v.  Haverhill  &  G.  Street 

682,  74  Fed.   155.  R.  Go.   (18»4)    160  Mass.  554,  36  N.  E. 

Any  servant  of  full  age  is  presumed  486. 
to  understand  the  liability  of  round  '^  In  McClafferty  v.  Fisher  (1885; 
.sticks  of  wood  4  feet  long  to  slip  and  Pa.)  1  Cent.  Kep.  571,  2  Atl.  60,  it  was 
fall  from  the  hooks  of  an  upright,  ex-  held  that  a  miner  was  affected  with  no- 
posed,  endless  chain,  upon  which  they  tice  that  gas  was  escaping  from  an  oil 
are  held  by  the  force  of  gravity  only,  well,  when  he  could  both  smell  and  hear 
Jones  V.  Manufacturing  &  Invest.  Go.  it. 
(1899)    92  Me.  565,  43  Atl.  512.  In    Thomas    v.    Missouri    P.    R.    Go. 

The  danger  that  a  heavy  water  pipe  (1891)    109  Mo.   187,   18  S.  W.  980,  it 

may  roll  off  a  block  while  it  is  being  was  held  that  the  servant  should  have 

raised  by  a  lever  is  presumed  to  be  un-  been  guided  to   an  appreciation   of  the 

derstood  by  every  man  of  ordinary  in-  danger  by  his  sense  of  smell.     For  facts 

telligence.     Johnson  v.   Ashland  Water  see  §  403,  note  1,  subd.    (e),  infra. 

Go.   (1890)   77  Wis.  51,  45  N.  W.  807.  '  LuehJce     v.     Berlin     Mach.     Works 

A   servant   injured   by   the   fall   of   a  (1894)   88  Wis.  442,  60  N.  W.  711. 

heavy  mass  of  iron  from  a  hand  cart  '' Ruchinsky    v.    French     (1897)     168 

which  he  was  helping  to  wheel  on  some  Mass.  68,  46  N.  E.  417. 

loose  planks  laid  across  a  pit  cannot  re-  "  De  Lisle  v.  Ward   (1897)    168  Mass. 

cover  where  the  conditions  of  the  work  579,  47  N.  E.  436. 
were   perfectly   familiar   to   him.      Ghi- 
cago,  B.  d  Q.  R.  Go.  v.  Merckes   (1890) 
36  111.  App.  195, 
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knowledge,  or  which  can  be  readily  seen  by  common  observation."^ 
All  servajits,  therefore,  are  presumed  to  be  acquainted  to  some  extent 
with  the  properties  of  matter  and  the  operations  of  the  laws  to  which 
it  is  subject.^*'  To  this  generic  conception  are  referable  the  decisions 
which  proceed  upon  the  hypothesis  that  a  servant  is,  in  some  degree 
at  least,  bound  to  take  notice  of  the  dangers  arising  from  the  action  of 
gravitation  under  various  circumstances  ;^^  from  the  insufficient 
strength  of  materials ;^^  from  slippery  surfaces;^*  from  the  action  of 
extreme  cold;^*  from  unblocked  frogs  ;^^  from  obstructions  beside 
railway  tracks  j'  "^  from  some  of  the  conditions  incident  to  the  construc- 
tion of  railway  rolling  stock  ;''^  from  the  want  of  railings  to  protect 
platforms  and  similar  places  of  work;^®  from  the  operation  of  various 
kinds  of  moving  machinery.-'® 

It  is  highly  instructive  to  compare  a  portion  of  the  decisions  cited 
in  note  1,  supra,  with  those  which,  as  will  be  seen  by  referring  to  the 
following  section,  have  been  rendered  in  the  servant's  favor  upon  sim- 
ilar states  of  facts.  Te  define  the  precise  grounds  upon  which  the 
different  conclusions  were  arrived  at  is,  in  many  instances,  virtually 
impossible. 

395.  Risks  not  deemed  to  be,  as  a  matter  of  law,  comprehended  with- 
out special  experience. —  (See  also  cases  cited  in  §  462,  post.) — In 
many  instances  where  the  injured  servant  had  had  no  experience,  or 
virtually  none,  in  dealing  with  conditions  similar  to  those  which  he 
was  required  to  encounter,  it  is  deemed  unwarrantable  to  take  the 
case  from  the  jury  or  override  a  verdict  in  his  favor,  although  it  may 
be  certain  that  the  risk  to  which  the  injury  was  traceable  was  one 
which  he  would  have  been  conclusively  presumed  to  appreciate,  if  he 
had  been  engaged  for  a  longer  time  in  discharging  similar  duties 

'  Smith    T.     Peninsular     Oar     Works  grees  of  intelligence  that  wheeled  vehi- 

(1886)    60  Mich.  501,  27  "R.  W.  662.  cles  go  down  hill  with  increasing  speed 

'"In   McGowan   v.   ha   Plata   Min.   &  if  left  to  themselves." 
Smelting  Co.   (1882)   3  MeCrary,  393,  9        More   briefly  it   has   been   laid   down 

Fed.  861,  the  court  said:     "Within  lim-  that  one  who  enters  the  service  of  an- 

its,  the  law  will  assume  that  everyone  "tl>™  i^  hound  to  take  notice  of  the  or- 

has  knowledge  of  destructive  forces  in  ^V^^'^J  and  familiar  laws  of  nature  ap- 

the  world  and  the  powers  of  the  earth  P  ica-We  to  the  subject  to  which  the  em- 

and  air  Of  such  is  the  knowledge  that  tlZts^.tflt  g1'2SS,%,\  Ke'! 
comes  to  every  man  of  sound  mind  m  ^  ^^'^^^^  \  ,^bd.  (aa  -(cc),  supra. 
the  ordinary  course  of  his  life,  that  fire        ^  g^^   ^^^^    '^     ^^^^    ^^^^     >       ^ 

will  burn;  that  water  will  drown;  that  ,^v     „,,„„„  ^    /.    \   /.    \     /. 

one  may  fall  off  a  precipice;   and  the       is  ggg  ^^te  1,  subd.    (j),   (v),  supra. 
like.    Recently  in  this  court  it  was  said       uggg  ^ote  1,  subd.    (z),  supra. 
of  one  who  mounted  a  push  car  on   a       m  gge  note  1,  subd.    (a),  supra. 
railroad,  and  went  down  a  steep  grade       »  gg^  j^^^^  ^^  g^j,^     (j,j^  supra. 
to  his   hurt,   that,  knowing  the  grade,       "See    note    1,    subd.    (c),    (d),    (e), 

it  was  his  own  folly  not  to  heed  the  law  supra. 

of  gravitation;   bceau?e  it  is  known  to       "See  note  1,  subd.    (g),  supra. 
all  men  of  sound  mind  and  of  all  de-       "  See  note  1,  subd.  (k),  et  seq.,  supra. 
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1115 der  similar  circumstances,  eitiier  for  the  defendant  or  for  some 
other  employer.^  In  the  subjoined  note  are  collected  a  large  number 
of  decisions  exemplifying  this  situation.^ 


"It  may  frequently  happen  that  the 
danger  attending  the  operation  of  a 
complicated  machine,  or  of  performing 
a  certain  service,  or  working  in  a  partic- 
ular position,  although  obvious  to  per- 
sons of  experience  and  knowledge  of  the 
situation,  is  nevertheless  not  appre- 
ciated by  others  on  account  of  igno- 
rance or  inexpei'ience;  and  in  the  ap- 
plication of  the  rules  already  adverted 
to  [as  to  assumption  of  risks],  due  re- 
gard must  be  had  concerning  the  intelli- 
gence and  experience  of  the  person  em- 
ployed in  relation  to  the  machinery  or 
implement  at  or  with  which  he  is  re- 
quired to  ser\'e."  Jenncy  Electric  Light 
&  P.  Go.  V.  Murphy  (1888)  115  Ind.  566, 
570,  18  N.  E.  30. 

"The  doctrine  that  a  servant  assumes 
all  the  dangers  that  are  apparent  to 
him  when  he  enters  the  employment  has 
no  application  .  .  .  when  it  is  ap- 
parent only  to  those  possessing  peculiar 
skill  and  knowledge  in  such  matters." 
Edih/  V.  Aurora  Iron  Min.  Co.  (1890) 
81  Mich.  548,  46  N.  W.  17.  "Risks  and 
dangers  that  are  apparent  to  the  man  of 
long  experience  and  of  a  high  order  of 
intelligence  may  be  unknown  to  the  in- 
experienced and  ignorant."  Bohn  Mfg. 
Co.  V.  Erickson  (1893)  5  C.  C.  A.  341, 
12  U.  S.  App.  260,  55  Fed.  943. 

Stated  in  language  which  has  a  more 
particular  reference  to  the  duty  under 
which  the  employer  lies  to  communicate 
information  in  eases  where  the  servant 
cannot  work  safely  without  it,  this  prin- 
not  work  safely  without  it,  this  prin- 
ciple takes  the  following  form;  The 
rule  by  which  "the  employee  impliedly 
assumes  the  risks  of  the  service  and  of 
such  dangers  as  are  obvious  and  open  to 
ordinarj'  observation  does  not  embrace 
such  risks  as  the  employer  knows,  or 
which  by  the  exercise  of  rea,sonable  care 
he  might  have  known,  beforehand,  that 
the  employee  by  reason  of  his  immatu- 
rity and  inexperience,  is  ignorant  of,  or 
such  as  the  employer  knows  the  em- 
ployee, without  experience,  cannot  ap- 
preciate without  instruction  or  warn- 
ing." Louisville,  N.  A.  &  C.  B.  Co.  v. 
FraiPley  (1886)  110  Ind.  18,  9  N.  E. 
594. 

Whenever  the  servant's  inexperience 
is  a  material  element  in  the  case,  the 
trial  judge  should  distinguish,  in  his 
instructions    to   the    jury,    between   the 


position  of  a  servant  avIio  has  a  prac- 
tical knowledge  of  the  work  in  ques- 
tion, and  that  of  a  servant  who  has  no 
such  knowledge.  Baltimore  &  0.  li. 
Co.  v.  8iricl-rr  (1878)  51  Md.  47,  34 
Am.  Rep.  291.  An  instruction  to  the 
effect  that  the  age  and  intelligence  of 
a  laborer  injured  by  machinery,  and 
his  experience  in  the  use  of  such 
machinery,  may  be  considered  by 
the  jury  in  an  action  by  him  for 
the  injury,  in  respect  to  the  point 
whether  he  was  cognizant  of  the  risks 
incurred  by  one  working  near  it,  is  cor- 
rect. Huizega  v.  Cutler  £  8.  Lumber 
Co.  (1883)  51  Mich.  272,  16  N.  W.  643. 
It  is  proper  to  instruct  the  jury  that  a 
servant  assumes,  besides  the  ordinary 
risks  of  his  empoyment,  those  also 
which  should  have  been  observed  by  one 
ordinarily  skilled  in  the  employment. 
Western  U.  Teleg.  Co.  v.  McMullen 
(1895)  58  N.  J.  L.  1.55,  32  L.  R.  A. 
351,  33  Atl.  384.  The  following  charge 
was  held  appropriate  in  the  ease  of  a 
servant  who  was  wholly  inexperienceil 
in  the  use  of  machinery,  and  was  killed 
owing  to  his  clothes  being  caught  by  a 
rapidly  revolving  shaft  about  114  inches 
in  diameter:  "The  servant,  knowing 
the  fact  of  machinery  being  in  motion 
close  by  the  place  where  he  is  work- 
ing, may  be  entirely  ignorant  of  the  risk 
he  would  incur  by  falling  against  or 
coming  into  contact  with  it.  In  such  a 
case  it  is  the  duty  of  the  master,  not 
only  to  exercise  due  care,  but  good  faith, 
toward  the  servant,  and  to  inform  him 
of  the  risks  he  undertakes."  Pullman's 
Palace-Gar  Go.  v.  Harkins  (1893)  5  C. 
C.  A.  326,  17  U.  S.  App.  22,  55  Fed.  932. 

^  (a)  Railicay  tracks  and  appurte- 
nances.— A  laborer  unskilled  in  railroad 
building  is  not  necessarily  chargeable 
with  notice  of  the  defective  condition  of 
a  newly  constructed  roadbed,  although 
he  has  engaged  in  its  eonstraction.  Col- 
orado Midland  R.  Co.  v.  O'Brien  (1891) 
16  Colo.  219,  27  Pac.  701. 

A  locomotive  engineer  is  not  charge- 
able with  knowledge  ol  the  fact  that  a 
culvert  under  the  roadbed  of  a  railway 
is  not  large  enough  to  carry  off  the  wa- 
ter which  may  at  times  be  expected  to 
seek  a  passage.  Union  P.  R.  Co.  v. 
O'Brien  (1896)  161  U.  S.  451,  40  L.  ed. 
766,  16  Sup.  Ct.  Rep.  618. 

An   inexperienced   switchman   who   13 
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It  will  be  observed  that,  in  a  portion  of  these  cases,  the  specific 
conclusion  to  which  the  servant's  inexperience  points  is  that  his  fail- 
ure to  observe  the  material  conditions  which  created  the  danger  did 


ordered  to  couple  cars  in  the  nighttime 
at  a.  place  where  there  is  a  cattle  guard 
should  be  warned  as  to  the  danger  he 
will  encounter.  Fredenburg  v.  North- 
ern C.  li.  Co.  (18S9)  114  N.  Y.  582,  21 
N.  E.  1049. 

(6)    Railway   cars;   construction   ana 
handling    of. — An    inexperienced    brake- 
man  is  entitled  to  go  to  the  jury  where 
he  is  injured  because  he  is  not  instruct- 
ed as  to  the  dangers  incident  to  coupling 
cars  with  differently  constructed  coup- 
ling appliances.     Louisville,  N.  A.  &  C. 
R.  Co.  V.  Frawley  (1886)   110  Ind.  18,  9 
N.   E.   594;   Illinois  C.  R.  Co.  v.  Price 
(1895)    72  Miss.  862,  18  So.  415;  Rey- 
nolds Y.  Boston  &  M.  R.  Go.   (1891)   64 
Vt.  66,  24  Atl.  134;  Louisville  &  N.  R. 
Co.  V.  Yeaoh  (1898)  20  Ky.  L.  Rep.  403, 
46  S.  W.  493.     The  duty  to  instruct  an 
inexperienced      servant      is      especially 
strong,  where  the  counlings  are  not  only 
materially  different   from   those   in  use 
on  the  defendant's  cars,  but  also  from 
those  which  are  in  general  use  on  other 
lines.     Missouri    P.    R.    Co.    v.    White 
(1890)  76  Tex.  102,  13  S.  W.  65.     Com- 
pare also  Grannis  v.  Chicago,  St.  P.  t§ 
K.  C.  R.  Co.  (1890)  81  Iowa,  444,  46  N. 
W.  1067.    An  inexperienced  brakeman  is 
not,  as  a,  matter  of  law,  chargeable  with 
appreciation  of  the  danger  of  coupling 
a  tender  with  a  goose-neck  to  a  freight 
ear  with  an  ordinary  coupler.     Bunger- 
ford   V.    Chicago,    M.    d    St.    P.    R.    Go. 
(1889)  41  Minn.  444,  43  N.  W.  324.     A 
verdict  for  the  plaintiff  on  the  ground 
that   he   was   not   instructed   as   to   the 
proper  way  of  doing  the  work  will  not 
be  disturbed  where  the  evidence  is  that 
he  was  injured,  while  coupling  cars  of 
different   construction,   four   days   after 
obtaining  employment  as  a  switchman; 
that  he  had  stated,  when  he  was  apply- 
ing for  employment,  that  he  had  had  no 
experience   in   the   work;    and  that  not 
less  than  four  weeks'  service  as  a  learner 
was  needed  to  qualify  a  person  to  handle 
safely  the  various  kinds  of  cars  which 
ordinarily  came  into  the  yard.     Louis- 
ville &  N.  R.   Go.  V.  Miller    (1900)    43 
C.  C.  A.  436,  104  Fed.  124. 

The  fact  that  a  brakeman  aocxistomed 
to  cars  with  single  drawheads  observed 
that  two  cars  which  he  was  suddenly 
called  upon  to  couple  had  bumpers  as 
well  as  drawheads  does  not  necessarily 
involve   the   conclusion   that   he   appre- 


ciated the  peculiar  dangers  incident  to 
an  attempt  by  one  inexperienced  in 
handling  cars  of  that  construction  to 
make  the  coupling.  Illinois  C.  R.  Go.  v. 
Price  (1895)  72  Miss.  862,  18  So.  415. 
"If  it  be  argued,"  said  the  court,  "that 
the  appellee  must  have  seen  the  draw- 
heads  and  bumpers  projecting  from  both 
ears  when  he  went  in  to  make  the  coup- 
ling, hurriedly,  (which  cannot  be  said 
to  be  certainly  proved ) ,  and  that  he  saw 
their  unlikeness  to  any  he  had  ever  seen 
and  used  before,  he  was  bound  to  take 
such  obvious  instrumentalities,  and  their 
dissimilarity  to  those  he  knew  how  to 
use  in  coupling,  as  ample  warning  of 
the  danger  to  which  he  was  called  to  ex- 
pose himself,  and  he  should  have  with- 
drawn, it  is  to  be  answered:  (1)  He 
may  have  seen  the  drawheads  and  bump- 
ers casually,  and  not  observed  them  so 
as  to  form  any  opinion  touching  their 
construction  or  use.  (2)  He  may  have 
even  observed  them,  and  yet,  in  his 
ignorance  and  inexperience,  he  may  have 
supposed  that  the  drawheads  Would  not 
be  driven  back  by  the  impending  impact 
of  the  cars  as  they  came  together,  but 
would  remain  fixed,  and  prevent  the, 
bumpers  coming  together,  as  seems  not 
impossible,  since  single  drawheads  are 
coupled  with  safety  in  the  manner  he 
employed  in  his  attempt  to  couple  the 
double  drawheads  in  this  ease.  Or  (3), 
he  may  have  reasoned,  as  he  had  a  right 
to  do,  that  his  superior  would  not  have 
sent  him  into  an  unaccustomed  place  of 
danger  to  do  the  service  then  required 
without  giving  him  some  instruction  or 
warning,  unless  that  coupling  was  to  be 
made  in  exactly  the  same  manner  as  he 
made  the  coupling  on  his  employer's 
cars."  Compare  Reynolds  v.  Boston  & 
M.  R.  Co.  (1891)  64  Vt.  66,  24  Atl.  134, 
§  253,  note  (8),  ante.  See,  however,  § 
394,  note  1,  subd.   (c),  supra. 

The  danger  that  a  link  in  a  drawhead 
may  prove  to  be  stuck,  thus  exposing  a 
person  engaged  in  coupling  to  the  dan- 
ger of  having  his  fingers  crushed,  if  he 
does  not  let  it  go  before  the  cars  meet, 
is  in  a  sense  obvious,  but  it  is  one  as  to 
which  the  railroad  company  is  bound  to 
warn  an  inexperienced  brakeman  known 
to  be  ignorant  of  such  danger.  Bonner 
V.  Moore  (1893)  3  Tex.  Civ.  App.  416. 
22  S.  W.  272. 

Where  hand  brakes  are  in  use,  and 
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not  necessarily  import  culpability.  Usually,  however,  the  ultimate 
fact  established  is  that  a  jury  is  warranted  in  finding  that,  although 
the  material  conditions  themselves  were  visible  to  him,  he  did  not 


some  of  them  ha.ve  stiff  and  others 
limber  staffs,  differing  from  each  other 
only  in  the  size  of  their  staffs,  and  the 
liniber  ones  are  shown  to  be  inherent- 
ly dangerous  in  the  hands  of  inexperi- 
enced bra:keraen  who  do  not  understand 
how  to  handle  them,  it  is  the  duty  of 
the  railway  company  either  to  adopt  the 
less  dangerous  kind,  or,  if  not,  to  wai'n 
the  inexperienced  operator  placed  in 
charge  of  the  more  dangerous,  of  their 
dangers.  Louisville  d  N.  li.  Co.  v.  Bin- 
ion  (1894)   107  Ala.  645,  18  So.  75. 

(c)  Locomotives;  construction  ami 
operati'on  of. — See  Bridges  v.  St.  Louis, 
I.  M.  &  8.  R.  Co.  (1879)  6  Mo.  App. 
389,  cited  in  §  397,  note  1,  subd.  (b), 
infra,  also  this  note,  subd.  (t),  (w), 
infra. 

{d)  Telegraph  poles. — In  a,  case  where 
a  linemaUj  while  sawing  through  a  tele- 
graph pole,  supported  his  weight  by 
grasjjing  the  section  above  the  place 
where  he  was  sawing,  and  the  pole,  when 
the  sawing  was  partly  completed,'  sud- 
denly broke  off  and  allowed  him  to  fall 
to  the  ground,  it  was  held  that  neither 
the  fact  that  he  omitted  to  inspect  the 
,  pole  for  the  purpose  of  ascertaining  its 
soundness,  nor  the  fact  that  he  did  his 
work  in  the  manner  described,  can  be 
said  to  show  negligence,  as  a  matter  of 
law,  where  it  appears  that  he  had  pre- 
viously been  accustomed  to  work  on  the 
ground,  and  had  been  assigned  to  this 
task  without  any  instruction  or  warn- 
ing. Western  U.  Teleg.  Co.  v.  Burgess 
(1901)  47  C.  C.  A.  168,  108  Fed.  26. 

An  inexperienced  employee  who  is  ord- 
ered to  dig  a  trench  so  as  to  shift  a 
telegraph  pole,  without  being  notified 
that  props  are  necessary  to  hold  it  in 
an  upright  position,  and  that  another 
employee  has  been  sent  to  fetch  them, 
may  recover  for  an  injury  caused  by  the 
fall  of  the  pole.  East  St.  Loias  Con- 
necting B.  Co.  V.  Enright  (1893)  47  111. 
App.  494. 

(e)  Masonry. — A  judgment  for  the 
plaintiff,  a  common  laborer,  will  be  up- 
held where  the  e'i'idence  sustains  a  find- 
ing that  the  danger  of  the  fall  of  an 
arch  by  which  he  was  injured  was  ap- 
parent to  aji  experienced  mason,  but  not 
to  a  person  not  skilled  in  mason  work. 
Gill  V.  Homrighausen  (1891)  79  Wis. 
634,  48  N.  W.  8-62.  An  unsldlled  labor- 
er who  had  had  nothing  to  do  with  the 


plans  or  construction  of  the  wall  of  a 
cistern  did  not  assume  the  risk  of  the 
fall  of  that  wall.  It  cannot  be  pre- 
sumed, from  the  fact  that  he  was  work- 
ing near  it,  that  he  might  have  expect- 
ed its  fall,  unless  there  is  proof  that  he 
knew  its  real  condition  before  it  fell. 
Mulcairns  v.  Janesville  (1886)  67  Wis. 
24,  29  N.  W.  565. 

if)  Slippery  surfaces. — The  danger  of 
slipping  on  a  marble  stairway  is  not 
deemed  to  be  obvious  to  an  employee 
who  has  been  in  the  defendant's  service 
ten  days,  where  it  was  only  after  the 
stairway  had  been  tested  by  actual  use 
that  the  employer  ascertained  it  to  be 
dangerous.  Kline  v.  Abrahams  (1900) 
48  App.  Div.  522,  62  N.  Y.  Supp.  857. 

(g)  Saics. — A  verdict  will  not  be  set 
aside  which  finds  tliat  a  rapidly  revolv- 
ing saw  placed  under  a  bench  used  by 
the  plaintiff,  in  such  a  position  that  he 
could  not  see  it  unless  he  lowered  his 
eye  to  within  18  inches  of  the  floor,  was 
an  appliance  on  which  it  was  unsafe  and 
improper  to  set  an  inexperienced  man  to 
work  without  giving  him  proper  notice 
and  reasonable  instructions.  Campbell 
V.  Eyeleth  (1890)  83  Me.  50,  21  Atl.  784. 

The  particular  danger  caused  by  the 
tendency  of  a  board  when  warped  to 
spring  back  is  not,  as  matter  of  law, 
obvious  to  an  inexperienced  workman 
just  begiiming  to  use  it.  Wheeler  v. 
Wason  Mfg.  Go.  (1883)  135  Mass.  294. 
To  same  effect  see  Lemser  v.  St.  Joseph 
Furniture  Mfg-.  Co.  (1897)  70  Mo.  App. 
209,  where,  however,  the  decision  is 
broader,  as,  for  aught  that  appears,  the 
piece  of  timber  which  was  thrown  back 
was  not  warped. 

In  another  case  recovery  was  allowed 
for  reasons  thus  explained:  "The  gen- 
eral danger  of  contact  with  a  circular 
saw  in  operation  is  of  course  obvious. 
But  the  particular  danger  by  which  the 
plaintiff  was  hurt  is  not  one  which  is 
apparent.  The  saw  teeth  move  with  such 
velocity  that  they  are  indistinguishable. 
Objects  which  come  in  contact  with  the 
front  of  the  saw  in  its  oramary  use  are 
not  thrown  upward,  but  by  its  action 
are  held  in  contact  with  the  table.  The 
fact  that  objects  which  touch  the  op- 
posite side  of  the  saw  will  be  affected  in 
a  different  manaer,  and  one  attended 
with  danger,  although  easily  understood 
from  explanation  and  readily  learned  by 
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possess  that  measure  of  skill  and  technical  knowledge  which  would 
have  enabled  him  to  understand  the  consequences  which  might  result 
from  those  conditions.    A  general  analysis  of  the  cases  cited  in  note  2 


experience,  is  not  of  itself  plain  and  ob- 
vious, but  is  one  of  those  obscure  dan- 
gers of  which  an  employer  should  give 
warning  if  he  has  reason  to  suppose  that 
a  workman  who  may  encounter  it  in  his 
work  does  not  know  of  this  action  of  the 
saw,  and  is  ignorant  of  this  particular 
danger."  Hanson  v.  Ludlow  Mfg.  Co. 
(1894)   162  Mass.  \81,  38  N.  E.  363. 

It  is  for  the  jury  to  say  whether  a 
servant  having  no  experience  in  the  use 
of  a  saw  of  peculiar  construction,  dan- 
gerous because  pieces  of  timber  were 
liable  to  become  wedged  between  the 
saws,  and  thus  throw  the  operator's 
hands  upon  them,  should  have  been  in- 
structed as  to  this  peculiarity.  Chilson 
V.  Lansing  Wagon  Works  (1901)  128 
Mich,  43,  87  N.  W.  79. 

{h)  Planers  and  similar  machinery. 
— Where  the  testimony  justifies  the  in- 
ference that  the  knives  of  a  planing  ma- 
chine were  concealed  from  one  doing  the 
work  assigned  to  an  inexperienced  em- 
ployee, it  is  error  to  nonsuit  him  in  an 
action  to  recover  damages  for  an  injury 
caused  by  his  stepping  into  the  knives 
while  they  were  temporarily  left  with- 
out the  protection  of  the  hood  which 
ordinarily  covered  them.  Turner  v. 
Goldsboro  Lumher  Co.  (1896)  119  N.  C. 
387,  26  S.  E.  23.  An  inexperienced 
workman  who  is  injured  a  few  hours 
after  being  set  to  work  at  a  planer  in 
company  with  an  experienced  operator 
is  not,  as  matter  of  law,  debarred  from 
recovery  on  the  ground  that  he  should 
have  known  the  danger  of  attempting  to 
remove  with  his  hand  the  shavings 
which  had  accimiulated  under  the  plan- 
er, while  the  machine  was  in  motion,  the 
evidence  being  that  the  knives  on  the 
inner  side  of  the  planer  by  which  his 
hand  was  cut  off  were  concealed  from 
view  by  the  tightly  packed  shavings. 
Bennett  v.  Warren  (1900)  70  N.  H.  564, 
49  Atl.  105. 

(i)   Machinery  with  revolving  rollers. 

While  the  fact  that  if  the  hands  are  so 

placed  between  the  upper  portions  of  re- 
volving cylinders  as  to  be  in  contact 
with  the  surfaces  there  is  danger  is  ob- 
vious to  a  man  of  ordinary  intelligence 
after  even  a  day's  experience,  a,  court 
will  not  say,  as  a  matter  of  law,  that 
the  increased  danger  arising  from  their 
having  been  left  on  one  occasion  further 
apart  by  a  coemployee  of  the  plaintiff  is 


so  patent  to  a  new  employee  that  the 
master  is  absolved  from  the  duty  of  in- 
struction. Bjbjian  v.  Woonsocket  Rub- 
ber Go.  (1895)  164  Mass.  214,  41  N.  E. 
265. 

(;')  Cogwheels  and  gearings. — An  in- 
experienced employee  who  is  set  to  work, 
without  instructions,  upon  a  boring  ma- 
chine with  uncovered  cogs,  does  not,  as 
a  matter  of  law,  assume  the  risk. 
Thompson  v.  Edward  P.  Allis  Co. 
(1895)  89  Wis.  523,  62  N.  W.  527  (aiin 
was  caught  in  uncovered  gearing,  while 
he  was  feeling  the  shaft,  according  to 
his  instructions,  to  see  if  it  was  hot) . 

(fc)  Shafts  and  set  screws. — It  is  for 
the  jury  to  say  whether  the  risk  of 
crossing  a  revolving  shaft  with  two  set 
screws  projecting  therefrom  was  appre- 
ciated by  a  servant  who  had  no  knowl- 
edge of  machinery,  and  who  was  per- 
forming such  duties  that  he  had  noth- 
ing to  do  with  the  operation  of  the 
shaft.  Roth  v.  Northern  Pacific  Lum- 
bering Co.  (1889)  18  Or.  205,  22  Pac. 
842.  It  cannot  be  said,  as  a  matter 
of  law,  that  a  mere  laborer  charged  with 
the  duty  of  shoveling  fat  in  the  vicinity 
of  an  unguarded  revolving  shaft  appre- 
ciated the  risk  of  injury  that  would  re- 
sult from  his  touching  the  shaft,  where 
he  was  unfamiliar  with  machinery,  and 
was  not  employed  in  connection  with 
the  machinery  or  the  shaft.  Johansen 
V.  Eastma/n's  Co.  (1899)  44  App.  Div. 
270,  60  N.  Y.  Supp.  708. 

(I)  Belting. — It  is  a  question  for  the 
jury  whether  an  inexperienced "  servant 
(a  carpenter)  injured  while  attempting 
to  place  a  running  belt  upon  a  pulley 
with  a  stick  understood  the  danger  in- 
curred, and  thereby  assumed  it.  De- 
mars  V.  Qlen  Mfg.  Co.  (1892)  67  N.  H. 
404,  40  Atl.  902.  Whether  the  risk  inci- 
dent to  shifting  a  belt  with  a  stick  was 
appreciated  by  a  servant  who  was  in- 
jui'ed  while  doing  so  is  a  question  for 
the  jury,  where  the  evidence  is  that,  al- 
though he  had  worked  for  a  long  time 
about  machinery,  he  had  never  had  any- 
thing to  do  with  belts,  that  he  knew 
nothing  about  the  use  of  a  shifter,  and 
that  he  had  been  directed  by  the  fore- 
man to  perform  the  operation  with  a 
stick.  McDougall  v.  Ashland  Sulphite 
Fibre  Co.  ( 1897 )  97  Wis.  382,  73  N.  W. 
327. 
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indicates  that  inexperienced  servants  have  been  held  not  to  be  neces- 
sarily chargeable  vyith  a  knowledge  of  the  risks  incident  to  the  hand- 
ling of  appliances  of  an  unfamiliar  construction  (subd.  b)  ;  the  worlc 


(to)  Machinery  for  the  treatment  of 
cotton. — An  employer  is  not,  as  matter 
of  law,  free  from  negligence  in  failing 
to  instruct  an  inexperienced  employee 
in  regard  to  the  danger  of  removing 
clogs  from  a  cotton-picking  machine, 
without  stopping  the  beater,  where  the 
picker  boss  had  removed  clogs  without 
stopping  the  beater  in  the  presence  of 
such  employee,  and  had  directed  him  to 
put  his  hand  in  when  the  machine  he- 
came  clogged  and  pull  out  the  clog,  with- 
out telling  him  not  to  do  it  when  the 
beater  was  in  motion,  and  the  internal 
construction  of  the  machine  could  not 
be  seen  while  the  beater  was  running. 
De  Costa  V.  Hargraves  Mills  (1898)  170 
Mass.  375,  49  N.  E.  735.  A  nonsuit  is 
erroneous  where  the  evidence  is  that  an 
inexperienced  servant  was  injured  while 
cleaning  a  "picker"  machine  four  days 
after  he  went  to  work,  and  that  he  had 
not  been  notified  of  the  danger  caused 
by  the  fact  that  the  "beater"  continued 
to  revolve  by  its  own  momentum  for 
two  or  three  minutes  after  all  the  rest 
of  the  machine  had  come  to  a  standstill. 
Uightower  v.  Bamherg  Cotton  Mills 
(1896)  48  S.  C.  190,  26  S.  E.  222.  A 
master  who  directs  an  inexperienced  em- 
ployee to  tie  in  a  bolt  attached  to  a  cot- 
ton-gin, without  warning  him  of  the  at- 
tendant danger,  violates  his  duty,  al- 
though the  employee  knows  that  the 
saws  will  cut  him  if  he  comes  in  contact 
with  them.  Qreenville  Oil  &  Cotton  Co. 
V.  Barkcij  (1899)  20  Tex.  Civ.  App.  225, 
48  S.  W,  1005.  Here  the  elements  of 
danger  which,  according  to  the  court, 
the  servant  could  not  be  assumed  to 
have  understood,  were  the  risk  of  doing 
the  work  without  stopping  the  machine, 
and  the  risk  that  the  atmospheric  dis- 
turbance producea  by  the  movements  of 
the  gin-saws  and  brushes  might  draw  a 
coat  sleeve  against  the  saws. 

(n)  Grinding  machinery. — Where  an 
employee  unskilled  in  the  use  of  ma- 
chinery is  assigned  to  the  work  of  tend- 
ing a  grinding  machine,  at  the  bottom  of 
which  is  a,  spout  which  occasionally 
becomes  clogged  with  the  ground  stuff 
which  is  discharged  through  it,  he  should 
be  instructed  as  to  the  proper  way 
of  unclogging  it,  viz.,  by  striking  it  with 
a  heavy  object,  and  warned  against  at- 
tempting to  unclog  it  by  running  in  his 
hand,  and  so  running  the  risk  of  being 
struck  by  the  machinery.     Standard  Oil 


Co.  V.  Eiler  (1901)  22  Ky.  L.  Rep.  1641, 
61  S.  W.  8. 

(o)  Crushing  machines. — A  special 
finding  that  the  plaintiff',  a  common  la- 
borer, was  assigned  without  instructions 
to  the  work  of  poking  brickbats  into  a 
crusher,  and  was  injured  fiiteen  minutes 
afterwards,  is  not  inconsistent  with  a 
general  verdict  against  the  defendant. 
Chicago  Anderson  Pressed  Brick  Co.  v. 
Remharz  (1893)  51  111.  App.  543,  Af- 
firmed in  Barnes  v.  Renibarz  (1894)  150 
111.  192,  37  N.  E.  239. 

(p)  Sugar-refining  machines. — Where 
an  inexperienced  employee  was  set  to 
work  upon  a  rapidly  revolving  machine 
used  in  the  refining  of  sugar,  and  was 
injured  while  cleaning  it  after  the  day's 
work  was  over,  a  verdict  holding  the 
employer  liable  was  upheld  on  the 
ground  that  there  was  evidence  tending 
to  show  that  his  agents  put  a  servant  to 
work  "in  a  place  of  peculiar  danger,  of 
which  he  had  no  knowledge  or  experi- 
ence, without  informing  him  of  the  risks 
or  instructing  him  how  to  avoid  them." 
O'Connor  v.  Adams  (1876)  120  Mass. 
427. 

(q)  Sausage  machines. — Negligence  is 
properly  inferred  where  an  employee  In 
a  packing  house,  who  was  ordered  to 
perform  the  unaccustomed  work  of  feed- 
ing a  sausage  machine  with  chopped 
meat,  which  was  shoveled  into  a  hopper 
about  a  foot  in  depth  above  the  revolv- 
ing knives,  was  not  warned  that  a  crust 
of  meat  was  sometimes  formed  across 
the  top  of  the  receptacle,  the  conse- 
quence being  that,  when  he  was  attempt- 
ing to  press  down  what  appeared  to  be 
a,  solid  mass,  his  hand  went  through  the 
crust  and  came  into  contact  with  ths 
knives.  Richardson  v.  Sivift  &  Co. 
(1899)   37  C.  C.  A.  557,  96  Fed.  699. 

(r)  Elevators. — A  jury  is  warranted 
in  finding  that  a  common  laborer  when 
put  in  charge  of  an  elevator  S'hould  be 
instructed  as  to  the  manner  in  which 
it  is  to  be  operated.  Brennan  v.  Gordon 
(1890)  118  N.  Y.  489,  8  L.  R.  A.  818,  23 
N.  E.  810. 

(s)  Other  hoisting  appliances. — 
Where  the  latch  by  means  of  which  a 
coal  bucket  was  closed  and  opened  was 
constructed  on  the  scientific  principle 
that  a  force  pressing  such  a  contrivance 
perpendicularly  against  a  resisting  sur- 
face has  a  tendency  to  hold  it  against 
the  surface,  it  was  held  that  a  common 
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of  adjusting  of  parts  of  machinery  (subd.  I) ;  the  action  of  concealed 
parts  of  machinery  (subd.  g,  h,  m,  n) ;  certain  peculiar  results  or 
incidents  in  the  operation  of  machinery  (subd.  li,  m,  n,  q,  u) ;  the 
combustion  of  a  certain  kind  of  fuel  (subd.  z).     The  same  note  shows 


laborer  could  not  be  presumed  to  know 
the  result  whioh  might  follow  if  the 
angle  made  by  the  latch  with  the  sur- 
face became  slightly  obtuse.  Pennsyl- 
vania Coal  Co.  V.  Kelly  (1894)  54  111. 
App.  622. 

If  a  servant  is  inexperienced  and  igno- 
rant of  the  approaches  to  a.  meal  con- 
veyor, and  the  apparent  approaches  to 
the  same  are  such  as  are  likely  to  lead 
him,  on  account  of  his  inexperience  and 
ignorance,  to  undertake  to  ascend  to  the 
meal  conveyor  in  a  certain  manner,  and 
the  danger  of  ascending  to  it  in  that 
manner  is  not  apparent  to  him  on  ac- 
count of  such  ignorance  and  inexperience, 
and  the  master's  foreman  knows  or  ought 
to  know  these  facts,  it  is  his  duty  to  in- 
struct and  caution  the  servant  sufficient- 
ly to  enable  him  to  comprehend  the  dan- 
gers, and  to  ascend  to  the  conveyor  safe- 
ly by  the  exercise  of  proper  care.  Ft. 
Umith  Oil  Co.  v.  Slover  (1893)  58  Ark. 
168,  24  8.  W.  106. 

( t )  Air  suction  caused  ty  moving  ma- 
chinery.— ^The  fact  that  a  considerable 
suction  is  produced  by  a  cooling  fan  is 
one  not  readily  ascertained  except  by  a 
person  possessed  of  special  knowledge, 
and  a  servant  who  is  hired  merely  to  oil 
such  a  fan  should  therefore  be  warned 
of  the  danger  to  which  he  will  be  ex- 
posed if  he  puts  his  arm  in  a  place 
where  it  will  be  affected  by  the  suction. 
Svjift  d  Co.  V.  Fue  (1896)  66  111.  App. 
651. 

Compare  §  399,  note  1,  subd.  (q), 
infra, 

(u)  Hydraulic  machines. — Whether  a 
master  is  negligent  in  placing  a  servant 
at  work  at  a  "hydraulic  draw  bench,"' 
without  instructing  him  as  to  the  diffi- 
culty or  impossibility  of  exactly  center- 
ing the  valves  so  as  to  entirely  stop  the 
motion  of  the  piston,  is  a  question  for 
the  jury  in  an  action  for  injuries  sus- 
tained by  the  servant,  just  after  he  had 
begun  work,  by  the  motion  of  the  piston 
after  it  had  apparently  been  stopped. 
Borgeson  v.  United  States  Projectile  Co. 
(1896)  2  App.  Div.  57,  37  N.  Y.  Supp. 
458. 

(v)  Refrigerating  machines.  —  The 
tightening  up  of  nuts  on  the  generator 
of  a  refrigerating  machine  without  re- 
ducing the   pressure,  when  there  is  an 


ammonia  pressure  of  about  120  pounds 
which  is  increasing,  is  a  dangerous  work 
which  a  carpenter  employed  as  a  general 
laborer  or  handyman,  but  unfamiliar 
with  and  uninstructed  as  to  the  danger 
of  the  mode  of  operation  necessary  to 
preserve  an  equal  strain  on  all  parts  of 
the  generator,  cannot  be  set  to  do  with- 
out rendering  the  employer  liable  to 
him  for  injury  resulting  from  an  ex- 
plosion caused  by  his  lack  of  skill. 
Ryan  v.  Los  Angeles  Ice  &  Gold  Storage 
Co.  (1896)  112  Cal.  244,  32  L.  R.  A.  524, 
44  Pac.  471. 

{w)  Push  poles. — A  servant  in  a 
roundhouse,  with  a  limited  knowledge  of 
mechanical  forces,  who  was  injured  by 
the  coming  together  of  two  engines  as 
a  result  of  the  breaking  of  a  defective 
stick  which  was  used  to  apply  the  power 
of  one  engine  to  the  other  for  the  pur- 
pose of  turning  the  latter  on  a  turn- 
table, was  not,  as  a,  matter  of  law, 
chargeable  with  a  comprehension  of  the 
danger  of  operating  the  turntable  in 
this  manner.  McDonald  v.  Chicago,  St. 
P.  M.  &  Q.  R.  Co.  (1889)  41  Minn.  439, 
43  N.  W.  380.  See,  however,  §  394,  note 
1,  subd.   (w),   (x),  supra. 

(x)  Linemen's  spurs. — A  "trimmer" 
employed  by  an  electric  company,  who  is 
inexperienced  in  climbing  poles,  is  not, 
as  matter  of  law,  chargeable  with  notice 
of  defects  in  spurs  furnished  him  for 
that  purpose,  consisting  in  the  spurs  be- 
ing set  at  an  improper  angle  to  the 
shank,  aud  being  made  of  soft  material, 
since  the  defect  is  not  necessarily  ob- 
vious to  an  inexperienced  person.  In- 
diana Natural  d  Illuminating  Gas  Co. 
V.  Marshall  (1898)  22  Ind.  App.  121,  52 
N.  E.  232. 

(y)  Ice  tongs. — Ice  tongs  are  simple 
tools,  but  a  court  will  not  say,  as  a 
matter  of  law,  that  an  unskilled  laborer 
of  ordinary  intelligence  should  have 
known  that  they  were  defective  in  that 
their  points  were  too  blunt  to  take  a 
secure  grip  of  the  ice.  'Neu'bauer  v. 
Northern  P.  R.  Co.  (1895)  60  Minn.  130, 
61  N.  W.  912. 

(z)  Furnaces. — A  laborer  in  a  quarry 
is  not  affected  with  knowledge  that  the 
furnace  of  the  engine  operating  the 
hoisting  apparatus  is  not  so  constructed 
as  to  prevent  the  escape  of  live  cinders, 
which,    by    alighting    on    the    blasting 
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that  it  cannot  be  declared,  as  a  matter  of  law,  that  such  a  servant  must 
be  taken  to  have  understood  the  operation  of  certain  mechanical 
forces  under  special  circumstances  (subd.  s,  t,  u,  v,  w) ;  or  matters 


powder,  may  cause  an  explosion.  Grant 
V.  Drysdalc  (1883)  10  So.  Sess.  Cas.  4tli 
series,  1159. 

An  inexperienced  fireman  is  not  pre- 
sumed to  know  that  the  use  of  fine  and 
dirty  coal  may  cause  the  flames  to  burst 
forth  from  the  locomotive  furnace.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Walker  (1894; 
Tex.  Civ.  App.)   26  S.  W.  513. 

The  danger  that,  if  too  many  shavings 
are  thrust  at  once  into  a  boiler  furnace, 
the  draft  will  be  stopped,  and  the  gas 
formed  by  combustion  will  be  prevented 
from  passing  ofl'  by  the  chimney,  the 
probable  consequence  being  an  explosion, 
is  not  an  obvious  risk  nor  one  which  it 
can  be  said,  as  a  matter  of  law,  an  inex- 
perienced servant  should  understand. 
La  Fortune  v.  Jolly  (1896)  167  Mass. 
170,  45  N.  E.  83. 

(aa)  Lime  Icilns. — It  is  the  duty  of 
the  proprietor  of  a  lime  kiln  to  warn 
an  inexperienced  laborer  who  is  set  to 
work  on  the  top  of  the  kiln  as  to  the 
■danger  of  falling  into  the  fire  when  the 
stone  at  the  base  is  removed,  and  the 
mass  above  consequently  subsides. 
ParJchurst  v.  Johnson  (1883)  50  Mich. 
70,  45  Am.  Rep.  28,  15  N.  W.  107. 

(66)  Action  of  gravitation  on  various 
substances. — The  danger  incident  to  a 
position  under  a  perpendicular  bank  of 
gravel  which  is  liable  to  fall  at  any  mo- 
ment is  not,  as  matter  of  law,  apparent 
to  an  inexperienced  laborer.  Daly  v. 
Kiel  (1901)  106  La.  170,  30  So.  254 
(servant  should  have  been  warned). 

One  employed  to  operate  and  oil  the 
machinery  of  a  steam  shovel  used  to  re- 
move shale  from  an  embankment  is  not, 
as  a  matter  of  law,  chargeable  with 
knowledge  of  the  danger  of  the  falling 
of  -a  bank  of  clay  above  the  shale,  where 
he  is  inexperienced  in  the  work  of  ex- 
cavation, and  has  nothing  to  do  with 
the  removal  of  the  clay  to  prevent  its 
falling.  Alton  Paving,  Bldg.  &  Fire 
Brick  Co.  v.  Hudson  (1898)  176  111.  270, 
52  N.  E.  256,  Affirming  (1897)  74  111. 
App.  612. 

A  complaint  is  not  demurrable  which 
alleges  that  the  defendant's  agent,  in  the 
exercise  of  the  authority  conferred  upon 
him,  ordered  the  plaintiff,  without 
warning,  into  a,  place  knovra  to  such 
agent  to  be  one  of  extraordinary  danger, 
by  directing  him  to  excavate  earth  from 
an  embanlvment  which,  by  reason  of  its 


composition,  was  unusually  likely  to 
cave  in,  and  that  the  plaintiff,  by  reason 
of  his  inexperience,  was  not  aware  of 
the  danger  to  which  he  was  exposed  in 
undertaking  the  work.  Thompson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1883)  4 
MoCrary,  629,  14  Fed.  564.  The  court 
said:  "It  is  true  that,  ordinarily, 
every  person  of  mature  years  and  com- 
mon intelligence  is  bound  to  take  notice 
of  the  law  of  gravitation,  and  is  pre- 
sumed to  be  aware  of  the  danger  that 
earth  in  an  embankment,  when  under- 
mined, will  cave  in  and  fall.  But  the 
amended  complaint  avers  that  the  par- 
ticular embankment  at  which  Olsen  was 
employed  was  peculiarly  and  unus-ually 
dangerous  by  reason  of  the  character  of 
the  earth,  and  that  this  peculiar  and  ex- 
traordinary danger  was  known  to  Cavi- 
naugh,  and  was  not  communicated  to 
Olsen. 

An  inexperienced  workman  was  not, 
as  a  matter  of  law,  guilty  of  negligence 
contributing  to  his  injuries  from  the 
giving  way  of  the  side  of  a  ditch  which 
he  was  digging  alongside  a  heavy  tim- 
ber, through  the  weight  of  such  timber, 
where  he  did  not  in  fact  see  the  dan- 
ger, and  dug  the  ditch  at  the  precise 
place  marked  out  for  it.  Texas  &  P. 
R.  Co.  V.  French  (  1893;  Tex.  Civ.  App.) 
22  S.  W.  866. 

A  servant  unfamiliar  with  the  work 
of  excavating  tunnels  is  not  bound  to 
know  that  when  soil  is  saturated  with 
water  it  has  less  cohesive  power  than 
when  it  is  drj'.  Quigley  v.  Bambrick 
(1894)  58  Mo'.  App.  192  (another  ele- 
ment which  operated  in  the  servant's 
favor  was  that  he  was  working  in  the 
dark,  and  therefore  had  no  opportunities 
for  observation ) . 

It  cannot  be  held,  as  matter  of  law, 
that  the  extent  of  the  cohesive  power  of 
the  soil,  counteracting  the  operation  of 
gravitation  on  the  sides  of  a  tunnel,  and 
the  manner  in  which  that  cohesive  pow- 
er is  afl'ected  by  the  saturation  of  the 
soil  with  water,  were  facts  constructive- 
ly known  to  a  servant  who  had  never 
been  engaged  in  the  excavation  of  tun- 
nels,— especially  when  the  place  where 
he  worked  was  so  dark  as  not  to  admit 
of  any  careful  obser\'ation.  Quigley  v. 
Bambrick   (1894)   58  Mo.  App.  192. 

A  mason's  helper  who  has  never  been 
engaged  in  excavating  work  is  not,  as 
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pertaining  to  the  theory  and  practice  of  engineering  or  mechan- 
ical construction  (subd.  a,  s,  x,  y)  ;  or  certain  properties  of  metals 
(subd.  ff,  gg)  ;  or  the  chemical  properties  of  substances  intended  to 


matter  of  law,  chargeable  with  knowl- 
edge of  the  risk  of  the  sides  of  a  treneli 
collapsing  by  reason  of  the  weakening 
effect  of  the  water  which  had  been  run- 
ning into  it.  Finn  v.  Gassidy  (1901) 
165  jST.  Y.  584,  53  L.  R.  A.  877,  59  N.  E. 
311,  Affirming  (1899)  39  App.  Div.  641, 
57  N.  Y.   Supp.   1138. 

See  also  Ft.  Wayne  y.  Christie  (1901) 
156  Ind.  172,  59  N.  E.  385,  as  stated  in 
§  394,  note  1,  subd.   (aa),  supra. 

An  inexperienced  miner  who  has  re- 
ceived no  warning  is  not  chargeable,  as 
a,  matter  of  law,  with  a  comprehension 
of  the  danger  that  an  overhanging  rock 
in  a  tunnel  may  fall.  Hanley  v.  Cali- 
fornia Bridge  &  Gonstr.  Go.  (1899)  127 
Cal.  232,  47  L.  E.  A.  597,  59  Pac.  577. 

While  every  ordinarily  intelligent  man 
must  be  held  to  know  that  earth  will 
fall  if  undermined,  an  inexperienced  la- 
borer may  not  readily  understand  how 
far  he  can  go  with  comparative  safety 
when  removing  the  lower  layers  of  a 
stone  wall.  Wolf  v.  Great  Northern  R. 
Go.  (1898)  72  Minn.  435,  75  N.  W.  702 
(distinguishing  the  "Gravel  Pit"  cases, 
§  394,  note  1,  subd.  aa). 

The  questions  of  an  employer's  negli- 
gence and  his  employee's  assumption  of 
risk  are  for  the  jury  in  an  action 
against  the  former  to  recover  for  the  lat- 
ter's  death,  caused  by  being  suffocated 
by  bran  falling  on  him  in  a  bin  in  which 
he  was  shoveling  the  bran  away  from 
the  sides  and  towards  an  aperture  in 
the  center,  through  which  it  ran,  where 
the  bin  was  dark,  and  the  employee  was 
not  warned  of  the  danger  and  risk  inci- 
dent to  going  into  a  bin  for  that  pur- 
pose, fully  known  by  the  foreman  under 
whose  direction  he  was  working,  but  not 
open  and  patent  or  ordinarily  discern- 
ible by  the  use  of  one's  senses,  although 
a  movable  light  appliance  was  fur- 
nished, to  be  carried  into  the  bin,  if  the 
employee  had  never  seen  it  in  use,  and 
did  not  know  what  was  necessary  in 
order  to  make  it  available.  Lund  v. 
Woodworth  (1899)  75  Minn.  501,  78  N. 
W.  81. 

The  removal  of  the  contents  of  a  bar- 
rel above  which  are  piled  three  tiers  of 
barrels,  each  weighing  300  to  400 
pounds,  is  not  an  ordinary  incident  in 
the  work  of  a.  laborer  engaged  to  pile 
barrels  in  a  pork-packing  estab'ishmept : 
nor  is  the  risk  of  a  collapse  of  the  pile. 


owing  to  the  weakening  of  the  emptied 
barrel  and  the  spreading  of  the  tier  in 
which  it  is  placed,  patent  to  such  a 
laborer,  where  his  experience  is  limited 
to  a  few  weeks  of  work.  Libhy,  McN.  &  L. 
V.  Scherman  (1892)  50  111.  App.  123, 
Affirmed  in  (1893)  146  111.  541,  34  N. 
E.  801. 

A  common  laborer,  although  charge- 
able with  knowledge  of  the  operation  of 
the  force  of  gravitation  under  ordinary 
circumstances,  cannot  be  said,  as  a  mat- 
ter of  law,  to  understand  the  risk  inci- 
dent to  unloading  from  a  car  by  the 
roller  method  a  stone  several  tons  in 
weight.  Whether  the  stone  under  such 
circumstances  will  cause  the  car  to  tip 
up  would  depend  largely  upon  certain 
conditions, — such  as  the  gauge  of  the 
track,  the  width  of  the  platform,  the 
weight  of  the  ear,  and  the  stone  itself, 
and  the  like.  The  danger,  therefore,  is 
not  obvious.  Higgins  v.  Missouri  P.  B. 
Co.    (1890)    43  Mo.  App.  547. 

(ce)  Handling  of  heavy  objects. — 
(See  also  preceding  subd.  ad  finem,  and 
subd.  (ee)  infra.)  To  require  a  gang  of 
men  to  range  themselves  in  line  along  a 
train  of  moving  cars,  and  pick  up  from 
the  ground  and  throw  on  a  car  rails 
weighing  from  600  to  700  pounds  each, 
running  from  one  to  another  fast 
enough  to  be  in  position  as  the  train 
passes, — especially  without  notifying  a 
new  and  inexperienced  man  of  the  great 
hazard  of  the  work, — is  negligence. 
Palmer  v.  Michigan  C.  R.  Co.  (1892)  93 
Mich.  363,  17  L.  R.  A.  636,  53  N.  W. 
397. 

It  cannot  be  said,  as  a  matter  of  law, 
that  an  entirely  inexperienced  man  re- 
lying, as  he  has  a  right  to  do,  upon  the 
assumption  that  the  master  knows  his 
duty  to  his  employees  and  will  fulfil  it 
properly,  is  chargeable,  on  the  day  he 
begins  work,  with  the  knowledge  that 
the  method  adopted  by  his  foreman  for 
removing  rails  from  a  bridge  is  not  a 
reasonably  safe  one.  Bonnet  v.  Gal- 
veston, H.  &  8.  A.  R.  Go.  (1895)  89 
Tex.  72,  33  S.  W.  334,  Reversing  (1895; 
Tex.  Civ.  App.)  31  S.  W.  525  (removal 
from  a  railroad  bridge  of  iron  rails  20 
feet  long,  weighing  400  pounds,  was  be- 
ing effected  by  four  persons  carrying  the 
same,  stepping  from  tie  to  tie). 

Whether  the  raising  of  an  immense 
iron  smokestack,  and  placing  it  in  posi- 
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be  used  as  explosives,  and  the  conditions  under  which  other  substances 
not  designed  for  such  use  may  produce  an  explosion  (subd.  hh,  mm)  ; 
or  the  poisonous  properties  of  the  fumes  arising  from  certain  sub- 


tion  on  a  base  prepared  for  it,  is  an 
operation  which  requires  such  special 
skill  or  knowledge  that  a  servant  pre- 
viously employed  as  a  blacksmith,  who 
is  called  upon  to  assist  in  pulling  upon 
the  rope  of  the  hoisting  apparatus,  is 
entitled  to  instructions  as  to  the  dangers 
of  the  work,  is  a  question  for  the  jury. 
Consolidated  Coal  Co.  v.  Haenni  (1893) 
146  111.  614,  35  N.  E.  162,  Affirming 
(1891)  48  111.  App.  115. 

A  common  laborer  who  is  assisting  in 
hoisting  a  boiler  which  is  being  removed 
is  not  chargeable,  as  a  matter  of  law, 
with  the  duty  of  inquiring  whether  the 
manner  in  which  it  is  lifted  and  sus- 
tained is  safe  or  not.  Chicago  Edison 
Co.  V  Moren  (1900)  185  111.  571,  57  N. 
E.  773,  Affirming  (1899)  bb  III.  App. 
152. 

The  possibility  that  a  plank  2J 
inches  thick,  which  is  held  in  a  hori- 
zontal position  with  one  end  on  a  wagon 
bed,  so  that  a  heavy  barrel  may  be  rolled 
on  to  it,  preparatory  to  its  being  gradu- 
ally depressed  for  the  purpose  of  mak- 
ing an  incline  plane  along  which  to  low- 
er the  barrel  to  the  ground,  may  be 
pushed  back  by  the  movement  of  the 
barrel  so  far  as  to  drop  from  the  wagon 
together  with  the  barrel,  and  thus  in- 
jure the  workman  who  is  holding  the 
plank,  is  not  an  open  and  glaring  peril 
which  is  obvious  to  an  ordinarily  pru- 
dent person.  Beard  v.  American  Gar 
Co.  (1897)  72  Mo.  App.  583. 

A  seiTant  unaccustomed  to  such  worlc 
is  not,  as  matter  of  law,  chargeable  with 
knowledge  of  the  fact  that  it  is  unsafe 
to  handle  piles  with  crowbars  and  pinch- 
bars.  Anderson  v.  Illinois  G.  R.  Co. 
(1899)   109  Iowa,  524,  80  N.  W.  561. 

(dd)  Operation  of  grindstones. — The 
danger  that  the  end  of  an  iron  bar  on 
a  grindstone  on  which  it  was  being 
trimmed  would  be  caught  and  turned 
down,  and  so  bring  the  other  end  and 
the  hand  which  was  holding  it  against 
the  stone,  was  deemed  an  apparent  one 
to  an  employee  who  had  been  engaged  in 
the  factory  as  a  common  laborer  for 
eighteen  months,  and  was  iniured  the 
first  day  after  he  was  transferred  to  the 
work  of  operating  the  grindstone. 
Melzer  v.  Peninsular  Gar  Co.  (1889)  76 
Mich.  94,  42  N.  W.  1078. 

(ee)  Sustaining  strength  of  materials. 
—  (See    a.lso    subd.     (d),    (e),    supra.) 


The  danger  that  a  shed  may  fall  owing 
to  the  weight  of  d^hris  and  snow  which 
is  allowed  to  remain  upon  the  roof  is 
not  one  of  those  which  are  deemed  to  be 
within  common  observation.  Johnson 
V.  First  Nat.  Bank  (1891)  79  Wis.  414, 
48  N.  W.  712. 

An  ordinary  laborer  employed  about 
a  foundry,  who,  under  the  direction  of 
the  superintendent,  climbed  upon  a 
plank  16  feet  above  ground,  for  the  pur- 
pose of  lifting  an  iron  tank  by  means  of 
tackles,  the  beam  supporting  which 
broke  as  he  pulled  upon  the  rope,  caus- 
ing the  tackle  to  fall,  striking  and 
throwing  him  to  the  ground,  is  not,  as  a 
iriatter  of  law,  chargeable  with  an  appre- 
ciation of  the  risk,  where  the  evidence  is 
that  he  had  had  no  experience  which 
would  enable  him  to  form  an  opinion  as 
to  the  weight  of  the  tank  to  be  lifted, 
the  resistance  it  would  encounter  from 
the  pressure  of  the  soil  around  it,  and 
the  strength  of  the  beam.  Fraser  <f 
Chalmers  v.  Collier  (1897)  75  111.  App. 
194. 

iff)  Liability  of  iron  and  steel  to 
throw  off  splinters  when  struck. — The 
danger  that  chips  might  fly  off  from  a 
steel  chisel  with  a  battered  head,  which 
was  being  used  to  cut  a  rail,  was  held 
to  be  appreciated  by  a  trackman,  in 
Fordyce  v.  Stafford  (1893)  57  Ark.  503, 
22  S._W.  161.  The  extent  of  servant's 
experience  was  not  referred  to  but  it 
may  probably  be  inferred  that  he  had 
been  engaged  for  some  time  in  the  work. 

The  risk  of  being  injured  by  a  chip 
breaking  from  a  piece  of  iron  pipe  which 
the  plaintiff  was  holding  against  the 
bead  of  a  bolt  to  receive  the  blows  of  the 
hammer  by  which  the  bolt  was  being 
driven  was  held  not  to  be,  as  matter  of 
law,  obvious  to  him,  where  the  work  was 
new  to  him,  and  there  was  no  specific 
evidence  to  show  that  he  knew  that  the 
iron  pipe  was  more  brittle  and  liable  to 
break  than  metals  ordinarily  used,  or 
that  he  had  seen  any  part  of  it  break 
and  fly  before  he  was  injured.  Little- 
field  V.  Edward  P.  Allis  Go.  (1900)  177 
Mass.  151,  58  N.  E.  692. 

The  danger  that  a  sliver  may  fly  off 
from  a  claw-bar  which  is  cracked  and 
battered  at  the  edges  is  not  obvious,  as 
a  matter  of  law,  to  a  mere  laborer  in  a 
section  gang.  Booth  v.  Kansas  City  <G 
/.  Air  Line  Co.  (1898)  76  Mo.  App.  5)8. 
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stances  (subd.  nn)  ;  or  the  dangers  incident  to  the  transmission  of 
electricity  (subd.  oo). 

As  regards  the  cases  in  which  the  servant's  comprehension  of  the 


A  verdict  finding  the  employer  guilty 
of  negligence  in  not  instructing  a,  serv- 
ant as  to  the  dangers  of  holding  red-hot 
rivets  while  they  are  being  hammered 
into  boilers  will  be  upheld  where  the 
evidence  tends  to  show  that  he  was  igno- 
rant of  the  dangers  of  the  work.  Man- 
nion  V.  Hagan  (1896)  9  App.  Div.  98, 
41  N.  Y.  Supp.  86  (portion  of  rivet 
broke  off  and  entered  servant's  eye ) . 

(gg)  Elastic  properties  of  copper 
w-ire. — It  cannot  be  presumed,  as  a  mat- 
ter of  law,  that  the  danger  from  the  sud- 
den recoil  of  a  trolley  wire  when  it  is 
cut  is  known  to  an  inexperienced  man  in 
such  a  sense  that  his  employer  is  free 
from  negligence  in  failing  to  inform 
him  as  to  the  proper  manner  of  cutting 
and  removing  the  wire.  WaUcer  v.  Lake 
Shore  &  M.  8.  R.  Co.  (1895)  104  Mich. 
606,  62  N.  W.  1032. 

{hh)  Explosives,  use  of. — In  a  case 
where  the  servant  injured  by  an  explo- 
sion in  a  mine  was  apparently  an  inex- 
perienced laborer,  as  he  had  been  hired 
to  work  either  in  the  mine  or  on  the 
dumps,  it  was  held  proper  to  instruct 
the  jury  that  it  is  the  employer's  duty, 
before  using  a  highly  dangerous  explo- 
sive, to  ascertain  and  make  known  to 
his  employees  the  dangers  to  be  reason- 
ably apprehended  from  its  use.  Bertha 
Zinc  Go.  V.  Martin  (1895)  93  Va.  791, 
22  S.  E.  869. 

Negligence  is  predicable  of  the  fail- 
ure to  notify  a  workman  who  is  not  a 
miner  and  knows  nothing  about  dyna- 
mite or  other  explosives,  of  the  danger 
that  dynamite  may  explode  from  over- 
heating or  from  the  jarring  produced  by 
machinery.  Mather  v.  Billston  (1895) 
156  U.  S.  391,  39  L.  ed.  464,  15  Sup. 
Ct.  Eep.  464. 

Negligence  is  a  warrantable  inference 
where  a  man  not  employed  to  perform 
that  particular  service  was  ordered, 
without  instructions,  to  warm  a,  quan- 
tity of  dynamite,  and  was  injured  by 
the  explosion.  Lofrano  v.  'New  York  & 
Mt.  V.  Water  Co.  (1890)  55  Hun,  452, 
8  N.  Y.  Supp.  717. 

Where  the  plaintiff's  work  in  stone 
quarries  had  consisted  in  removing  the 
stone  after  a  blast  had  been  made,  and 
he  had  no  knowledge  that  a  blow  or  a 
spark  would  cause  dynamite  to  explode, 
he  cannot  be  held  to  be  guilty  of  con- 
tributory negligence,  aa  a  matter  gf  law, 


in  not  going  to  a  safe  distance  while  » 
hole  in  which  there  was  an  undis- 
charged charge  of  dynamite  was  being 
unloaded  with  an  iron  spoon.  The  risk 
of  an  explosion,  under  such  circum- 
stances, was  not  obvious  to  a  person  of 
ordinary  intelligence  having  little  ex- 
perience with  dynamite.  Grimaldi  v. 
Lane  (1901)  177  Mass.  565,  59  N.  E. 
451. 

A  workman  who  has  been  employed 
for  a  few  weeks  as  a  shoveler  at  a  mine 
is  hot  chargeable,  as  matter  of  law, 
with  knowledge  of  the  fact  that  dyna- 
mite becomes  extra-hazardous  if  it  is 
exposed  to  the  weather  for  a  consider- 
able period  (here  two  months).  Myr- 
herg  v.  Baltimore  &  S.  Min.  &  Reduc- 
tion Co.  (1901)  25  Wash.  364,  65  Pac. 
539  (dynamite  was  struck  by  a,  fellow 
servant  and  exploded). 

A  common  laborer  who  has  had  no  ex- 
perience in  or  knowledge  of  the  use  or 
danger  of  explosives  employed  for  loos- 
ening frozen  ground  which  is  to  be  ex- 
cavated for  the  roadbed  of  a  railroad 
is  entitled  to  assume  that  the  repre- 
sentative of  his  employer  will  not  put 
Kim  to  work  with  a  pick  in  a  place 
where  a,  blast  has  been  set  off,  without 
taking  proper  precautions  to  guard 
against  the  consequences  of  a  part  of 
the  blast  l)eing  left  unexploded,  and 
warning  him  of  the  danger  to  be  appre- 
hended from  this  source.  Burke  v.  An- 
derson (1895)  16  C.  C.  A.  442,  34  U.  S. 
App.  132,  69  Fed.  814,  distinguishing 
Minneapolis  v.  Lundin  (1893)  7  C.  C.  A. 
.344,  19  U.  S.  App.  245,  58  Fed.  525, 
and  Corneilson  v.  Eastern  R.  Oo.  ( 1892 ) 
50  Minn.  23,  52  N.  W.  224,  where  the 
injured  servants  were  experienced  and 
hired  for  and  engaged  in  the  use  of 
the  explosives. 

(ii)  Explosive  gases. — A  servant  who 
had  begun  work  as  assistant  stillman 
about  two  months  before  he  was  killed 
by  an  explosion  of  the  gas  which  issued 
from  the  manhole  of  a  refining  still 
when  the  cover  was  removed  was  held 
not  to  he,  as  matter  of  law,  chargeable 
with  notice  of  the  danger.  Bannon  v. 
Lutz    (1893)    158  Pa.   166,  27  Atl.  890. 

ijj)  Explosions  resulting  from  steam 
generated  by  heated  metals. —  (See  also 
§  397,  note  1,  subd.  (h),  infra.)  A 
master  is  not,  as  matter  of  law,  free 
from  negligence  in  omitting  to  inaf.Tuct 
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risks  arising  from  the  action  of  gravitation  (subd.  hb)  was  held  to  be 
a  question  for  the  jury,  it  is  clear  that,  in  some  instances,  the  special 
conditions  involved  furnish  an  adequate  differentiating  element  by 

a  common  laborer  as  to  the  danger  plaintiff's  intestate  was  engaged  when 
which  arises  from  the  expansive  force  the  injury  was  suflfered — one  open  to 
of  steam  generated  by  the  fall  of  molten  ordinary  observation,  and  capable  of  be- 
lead  upon  a  sheet  of  ice.  Smith  v.  Pen-  ing  measured  and  judged  of  by  men  of 
insular  Car  Worls  (1886)  60  Mich,  no  special  knowledge  or  instruction  in 
501,  27  N.  W    662.  the  premises ;   and  the   other  latent  in 

The  fact  that  molten  iron  will  explode  character,  with  nothing  which  could  be 
if  it  is  brought  into  contact  with  rust  seen  and  understood  by  the  umsl^illed 
is  not  one  which  can  be  appreciated  and  uninstructed  to  give  warning  of  its 
without  some  scientific  skill  and  special  presence,  or  suggest  means  of  avoiding 
knowledge.  The  employer's  negligence  it.  The  'boil'  of  iron  while  its  lower 
is  tlierefore  for  the  jury,  where  a  serv-  part  had  sunk  down  considerably — 2i  or 
ant  in  a,  foundry,  after  only  a  few  3  feet,  may  be — into  the  earth,  yet  pro- 
weeks'  experience,  was  ordered  to  pour  truded  above  the  surface,  and  was  visi- 
molten  metal  into  molds  which  were  ble  to  those  engaged  in  cutting  the 
rusty,  but  was  not  informed  that  the  trench.  It  was  common  knowledge,  ap- 
metal  while  in  that  condition  would  ex-  preciable  by  inexperienced  as  well  as  ex- 
plode upon  coming  into  contact  with  perienced  persons,  that,  if  the  ditch  was 
rust.  Hall  v.  United  States  Radiator  open  entirely  up  to  the  melted  mass,  its 
Co.  (1000)  52  App.  Div.  90,  64  N.  Y.  bottom  being  below  the  lowest  estimated 
Supp.  1002.  point  of  the  'boil,'  the  iron  would  imme- 

The  explosive  power  of  hot  slag  when  diately  flow  into  and  along  the  trench, 
cast  into  water  is  not  presumed  to  be  thus  imperiling  those  who  should  be  in 
comprehended  by  an  ordinary  workman  there  at  the  time.  This  was  the  open 
without  special  training  or  experience,  and  unobscured  danger,  which  was 
McGouan  v.  La  Plata  Mining  &  Smelt-  sought  to  be  guarded  against  by  leav- 
ing  Co.  (1882)  3  McCrary,  393,  9  Fed.  ing  a  wall  of  earth  between  the  trench 
861.  and  the   'boil,'  of  from  8  to   12   inches 

Compare  Kiras  v.  Nichols  Chemical  thick,  the  purpose  being  to  break  down 
Co.  (1901)  59  App.  Div.  79,  69  N.  Y.  this  wall  by  piercing  it  with  a  long 
Supp.  44,  where  the  same  doctrine  seems  crowbar  after  the  laborers  had  left  the 
to  bs  taken  for  granted.  trench.     Of  such  a  patent  danger  there 

It  is  conceded  that  even  an  educated  was  no  duty  on  the  defendant  to  give 
man  would  not  be  aware  of  the  danger  the  employees  warning.  The  other  peril 
of  an  explosion  from  the  contact  of  slag  arose  from  the  fact,  supported  by  a 
with  water  or  ice.  Ribich  v.  Lake  Su-  tendency  of  the  evidence  here,  that  a 
perior  Smelting  Co.  (1900)  123  Mich,  'boil'  of  iron,  upon  being  punctured  and 
406,  48  L.  R.  A.  649,  82  N.  W.  279.  having    its    shell    broken,    bursts,    and 

The  danger  of  putting  damp  leaden  throws  out  molten  metal  in  all  direc- 
dross  into  a  kettle  of  molten  lead  is  tions — 'explodes,'  as  some  of  witnesses 
not,  as  a  matter  of  law,  obvious  to  a  stated  as  to  this  one,  though  this  term 
servant  who  has  merely  been  engaged  ^^^  said  to  be  inapt  and  inaccurate  by 
for  three  months  in  melting  lead  and  p*"*^^^- .  ^^  ^^^^  peril— the  danger  of 
dipping  it  out  of  the  kettle,  and  who  *"**  ^^'"8  molten  iron— resulting  from 
has  never  seen  any  dross  melted  during  ""f  ^"  ^'^^J,  unappreciated  conditions 
that  period.  Redmund  Y.  Butler  (1897)  ^nd  forces  the  inexperienced  man  would 
168  Mass.  367,  47  N.  E.  108.  ^"°'^    "°?'"^    ^  w     T.'l"'^   ''^  ^l' 

ikk)   Explosions  of  masses  of  molten  Z  ,d' .nt  nT/r.lIf   H  f     v  ^'  ^^'"^ 

J  7      mi.      i     J  t         «u  ■!))      s  ^^'ould  not  address  itself  to  his  compre- 

mefal.-The    tendency    of    a      boi       of  ,,-ension,    and   of    which   he   could   only 

molten  iron  to_  explode  when  punctured  come  to  a  knowledge  by  being  instructed 

is  one  which  is   latent  as  to   an   mex-  jn  regard  to  it  " 

perienced  person.  Holland  v.  Tennessee  {U)  Explosions  caused  hy  the  con- 
Coal,  I.  d  R.  Co.  (1890)  91Ala.  444,  12  tact  of  water  with  potassium.— That 
L.  E.  A.  232,  8  So.  524.  The  court  said:  the  danger  of  throwing  water  on  potas- 
"The  evidence  tended,  in  some  degree,  slum  is  not  presumed  to  be  known  to 
to  show  two  distinct  elements  of  danger  persons  not  possessed  of  expert  know)- 
jncident  to   the   work   upon   which   the  edge  is  apparently  taken  for  granted  in 
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\vhich  to  distinguish  the  decisions  from  those  to  the  opposite  effect, 
which  are  cited  in  §  39i,  note  1,  subd.  (aa),  supra.  But  an  examina- 
tion of  the  cases  in  which  the  servant  was  allowed  to  recover  in  spite 
of  the  absence  of  this  element  renders  it  extremely  difficult,  if  not 

Hill     V.     Meyer     Brothers'     Drug     Co.  his   patron;    and  this   because   there   is 

(1897)   140  Mo.  433,  41  S.  W.  909.  nothing  in   the   science  of  medicine,   in 

(turn)  Explosions  caused  iy  the  con-  Avhich  he  professes  to  be  learned,  to  af- 
tact  of  water  with  burning  grease. — A  feet  him  with  notice  of  the  latter  dan- 
man  employed  as  an  ash  wheeler  in  an  ger.  Neither  is  there  anything  in  the 
engine  house  is  not  chargeable  with  employment  of  a  common  laborer  that 
knowledge  of  the  fact  that  the  eonse-  presupposes  any  scientific  knowledge, 
queneo  of  suddenly  turning  a  stream  of  such  as  a  knowledge  of  the  properties 
water  on  a  burning  building  in  which  of  acids,  or  that  poisonous  fumes  are 
there  is  a  large  amount  of  grease  will  likely  to  be  evolved  in  a  manufacturing 
probably  be  a  dangerous  e.xplosion.  process  in  which  nitric  acid  is  used ; 
Sioift  d  Co.  V.  Creasey  (1900)  9  Kan.  and  for  that  reason,  the  law  does  not 
App.    303,    61    Pac.    314.  presume   that   such   laborer   either   pos- 

(nn)  Poisonous  f times. —  If  chemical  scsses  or  professes  such  knowledge, 
experts  differ  as  to  whether  certain  And,  although  some  of  the  work  re- 
fumes  are  poisonous  if  inhaled,  it  can-  quired  to  be  done  in  the  manufacture 
not  be  that  the  clanger  of  exposure  to  of  dinitro-benzole  may  be  mere  drudg- 
them  is  so  open  and  obvious  to  a  com-  ery,  it  cannot  be  said  to  be  of  such  or- 
mon  laborer  that  he  should  be  deemed  dinary  character  in  its  surroundings  as 
to  have  voluntarily  assumed  the  risk  to  justify  a  presumption  that  a  com- 
as one  incident  to  his  employment,  mon  laborer  has  by  experience  acquired 
Wo.gner  v.  H.  W.  Jayne  Chemical  Co.  a  knowledge  of  its  attendant  dangers. 
(1892)  147  Pa.  475,  23  Atl.  772  (de-  Without  some  such  previous  knowledge, 
fendant  not  free  from  negligence,  as  either  scientific  or  experimental,  tne 
matter  of  law,  in  exposing  the  servant  dangers,  if  any  there  be,  of  exposure  to 
to  the  danger  without  warning ) .  The  the  fumes  of  nitric  acid,  would  not  be 
court  said:  "It  is  a  well-settled  rule  open  and  obvious,  and  the  laborer  could 
of  law  that  an  employee  will  be  deemed  not,  with  propriety,  be  deemed  to  have 
to  have  assumed  all  the  risks  naturally  assumed  such  risks  unknown  to  him  as 
and  reasonably  incident  to  his  employ-  are  naturally  and  reasonably  incident 
ment,  and  to  have  notice  of  all  risks  to  his  employment:"  The  court  distin- 
which,  to  a  person  of  his  experience  and  guished  Beittcnmiller  v.  Bergner  &  E. 
understanding,  are  or  ought  to  be  open  Brening  Co.  (1888)  22  W.  N.  C.  33,  a 
and  obvious.  This  is  a  reasonable  rule,  case  in  which  the  servant  was  injured 
for  when  a  man  seeks  employment  by  a  jet  of  ammonia,  on  the  ground  that 
in  any  particular  department,  of  there  the  plaintifi'  knew  the  danger  to 
either  industrial  or  intellectual  ac-  which  he  was  exposed,  having  previous- 
tivity,  he  thereby  represents  himself  to  ly  tested  it,  and  retreated,  and  that  the 
be  qualified  by  the  necessary  experience  superintendent  merely  assured  him,  at 
or  learning,  as  the  case  may  be,  for  the  the  tima  he  was  ordered  to  return  to 
performance  of  the  duties  which  he  pro-  work,  that  the  ammonia  was  not  so  bad 
poses  to  assume,  a,nd  such  experience  or  as  it  had  been,  thereby  impliedly  ad- 
learning  necessarily  brings  a  knowledge  mitting  the  existence  of  some  danger, 
of  the  ordinary  risks  of  the  employment.  As  the  plaintiff  must  have  observed  that 
.  .  .  But  when  the  reason  of  the  rule  this  statement  was  not  true  as  soon  as 
fails,  the  rule  itself  ceases  to  have  any  he  entered  the  room,  the  real  state  of 
application.  And  therefore,  while  a  facts  being  apparent  to  the  dullest  ap- 
piiysician  would  have  no  ground  of  com-  prehension,  he  was  properly  deemed  to 
plaint  if  his  health  should  be  perraa-  have  assumed  the  risk, 
nently  impaired  by  reason  of  exposure,  A  laborer  who  is  injured  by  the  poi- 
at  the  call  of  a  patient,  to  a  contagious  sonous  fumes  exhaled  from  Paris  green 
or  infectious  disease,  he  might  recover  after  he  has  been  engaged  for  only  five 
dam-.iges  for  the  slightest  injury  sufft-red  days  in  stirring  up  the  constituents  in 
in  consequence  of  a  defect  in  the  floor  a  vat  may  recover  on  the  ground  that 
of  the  house  which  he  A\-as  invited  to  he  received  no  instructions  as  to  the 
enter,  unknown  to  him,  but  which  was  danger  of  the  process  and  the  precau- 
knovvn  or  ought  to  have  been  known  to  tions  which  should  be  taken  to  avoid 
yol.  I.  M.  &  S.— 67. 
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impossible,  to  avoid  the  conclusion  that  there  is,  upon  the  facts,  a 
real  conflict  of  opinion  between  the  courts  in  respect  to  the  degree  of 
knowledge  which  is  imputable  to  the  servant  under  such  circum- 
stances. For  other  similar  decisions  with  respect  to  risks  of  an  anal- 
ogous nature,  see  §  399,  infra. 

396.  Risks  of  which  a  comprehension  has  been  imputed,  as  a  matter 
of  law,  to  servants  having  special  experience. — Under  certain  excep- 
tional circumstances,  the  servant's  previous  experience  in  the  given 
employment  may  be  the  occasion  of  his  drawing  false  inferences  vsdth 
respect  to  the  actual  conditions  which  exist.  His  experience  is  then 
a  positively  misleading  element,  and  tends  strongly  to  show  that  he 
was  not  guilty  of  negligence  in  failing  to  appreciate  the  particular 


injury.  Fox  v.  Peninsular  White  Lead 
&' Color  Works  (1891)  84  Mich.  676, 
48  N.  W.  203. 

(oo)  Action  of  electricity. — The  ease 
is  for  the  jury,  where  a  worlonan  who 
has  been  in  the  employ  of  a  telegraph 
company  about  one  month  is  injured 
by  a  current  of  electricity  which  passes 
from  an  electric-light  wire  suspended  on 
the  same  pole  as  a  telegraph  wire  which 
he  is  handling.  Western  U.  Teleg.  Go. 
V.  McMullen  (1895)  58  N.  J.  L.  155,  32 
L.  E.  A.  351,  33  Atl.  384. 

An  unskilled  workman  employed  to 
dig  post  holes  and  assist  in  general 
street  work  should  not  be  ordered  to 
ascend  a  pole  and  scrape  an  electric 
wire  without  being  instructed  as  to  the 
danger  to  which  he  would  be  exposed 
if  it  was  carrying  a  current  of  electric- 
ity. Tedford  v.  Los  Angeles  Electric 
Co.  (1901)  134  Cal.  76,  54  L.  R.  A.  85, 
66  Pac.  76. 

In  the  two  following  eases,  the  defend- 
ant was  not  the  plaintiff's  employer; 
but  they  may  usefully  be  cited  for  pur- 
poses of  illustration: 

Constructive  knowledge  of  the  effect 
of  moisture  in  destroying  the  insulation 
of  an  electric-light  wire  is  not  imputed 
to  a  dishwasher  at  a  hotel.  Nor  has 
such  an  employee  such  an  interest  in 
the  sufficiency  of  the  insulation  of  elec- 
tric-light wires  that  he  is  chargeable 
with  negligence  in  failing  to  notice  that 
such  insulation  was  defective  at  any 
particular  spot.  Giraudi  v.  Electric 
Improvement  Co.  (1895)  107  Cal.  120, 
28  L.  R.  A.  596,  40  Pac.  108. 

In  Perliam  v.  Portland  General  Elec- 
tric Co.  (1897)  33  Or.  451,  40  L.  R.  A. 
799,  53  Pac.  14,  the  court,  in  discussing 
the  contention  that  the  plaintiff,  a,  car- 
penter in  the  service  of  a  railway  com- 


pany, was  chargeable  with  notice  that 
the  insulation  of  certain  electric  wires 
was  defective,  said:  "It  is  not  claimed 
that  the  deceased  had  any  moi'e  knowl- 
edge of  electricity  or  its  effects  than 
such  as  is  possessed  by  persons  of  aver- 
age intelligence.  He  knew  that  there 
is  such  a  force  carried  by  wires  and 
used  in  driving  cars  and  lighting  streets 
and  houses,  and  that  the  wires  in  ques- 
tion were  used  for  that  purpose;  but 
he  supposed,  as  is  the  common  under- 
standing, that  the  insulating  material 
with  which  such  wires  are  covered  is 
placed  there  for  the  purpose  and  with 
the  result  of  making  them  safe.  He  had 
no  knowledge  of  the  fact,  as  this  rec- 
ord discloses,  that  wires  are  used  for 
the  transmission  of  electricity,  which, 
on  account  of  the  high  voltage  carried, 
cannot  be  insulated  at  any  reasonable 
cost  so  as  to  make  them  safe,  and  that 
the  insulating  material  sometimes  used 
thereon  affords  no  protection  from  in- 
jury. Nothing  can,  therefore,  be 
claimed  in  this  case  on  account  of  any 
special  knowledge  of  electricity  or  its 
effect  possessed  by  the  deceased;  and 
there  is  no  pretense  that  he  knew  the 
wires  were  in  fact  dangerous.  . 
These  wires  were  visible,  insulated,  and 
to  all  appearances  perfectly  harmless. 
There  was  nothing  in  their  appearance 
to  warn  the  deceased  of  the  great  force 
being  carried  over  them,  or  that  there 
was  any  danger  in  coming  in  contact 
with  them.  The  danger  was  a  hidden 
and  secret  one,  and  the  insulation  of 
the  wires  deceptive.  The  familiar  rule 
that  one  who  deliberately  goes  into  a 
place  of  known  or  apparent  danger  and 
is  injured  must  take  the  consequences 
of  his  hardihood  can  have  no  applica- 
tion here,  because  there  was  in  fact  no 
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risk  which  caused  the  injury.^  Obviously,  however,  experience  is  a 
factor  which,  as  a  general  rule,  militates  against  the  conclusion  that 
the  servant's  ignorance  of  the  risk  in  question  was  excusable.^  That 
conclusion  has  been  deemed  unwarrantable,  and  the  inability  to  recover 
affirmed,  as  a  matter  of  law,  in  the  cases  collected  in  the  note  below.^ 


apparent  danger,  but,  on  the  contrary, 
so  far  as  the  deceased — a  nonexpert — 
could  ascertain  from  an  examination, 
the  wires  were  entirely  safe  and  in  per- 
fect condition.  He  had  a  right,  there- 
fore, to  believe  that  the  place  was  safe, 
and  to  assume  that  the  defendant  com- 
pany had  exercised  due  care  and  cau- 
tion to  prevent  injury  to  him,  and  had 
not  placed  on  the  bridge,  in  such  a  po- 
sition that  he  would  likely  come  in  con- 
tact with  them,  wires  which  it  knew  to 
be  dangerous." 

ipp)  Hydraulic  pressure. — ^  common 
laborer  in  a,  slaughter  house  was  held 
not  to  be,  as  a  matter  of  law,  charge- 
able with  knowledge  of  the  danger  of 
going  into  a  sewer  hole  and  undertak- 
ing single  handed  to  wash  it  out  with 
a  hose  in  which  the  water  was  under  a 
pressure  of  80  pounds  to  the  square 
inch,  the  evidence  being  that,  with  such 
a  pressure,  it  required  three  men  to 
manage  it  properly.  Diezi  v.  G.  H. 
Hammond  Go.  (1901)  156  Ind.  583,  60 
N.  E.   353. 

( qq )  Ships. — An  employer  is  not,  as 
a  matter  of  law,  free  from  negligence 
towards  his  employee,  an  "oiler"  on  a 
ferryboat,  who,  while  assisting,  as  or- 
dered, in  putting  a  freight  boat  into 
commission,  sustained  injuries  from 
falling  into  an  open  hatchway  which 
was  invisible  because  of  the  darkness, 
he  being  wholly  unacquainted  with,  and 
not  informed  as  to,  the  construction  of 
a  freight  boat  and  with  the  custom  to 
leave  the  hatchways  open  when  a  boat 
is  out  of  commission.  Brown  v.  Ann 
Arbor  R.  Co.  (1898)  118  Mich.  205,  76 
N.  W.  407. 

*  As,  where  the  dangerous  conditions 
consist  in  the  unusual  construction  of 
an  appliance,  and  that  construction  is 
so  uncommon  that  a  servant  of  long  ex- 
perience in  the  manipulation  of  such 
appliances  may  well  have  had  no  oppor- 
tunity of  becoming  acquainted  with  one 
of  that  particular  kind.  See  Missouri 
P.  R.  Co.  v.  Callbreath  (1886)  66  Tex. 
526,  1  S.  W.  622. 

A  boy  who  has  been  accustomed  to 
work  with  a  guarded  machine  should  be 
instructed  if  he  is  directed  to  work 
an   unguarded   one.     Reese    v.   Hershey 


(1894)  163  Pa.  253,  29  Atl.  907.  In 
Trainor  v.  Philadelphia  &  R.  R.  Go. 
(1890)  137  Pa.  148,  20  Atl.  632,  it  was 
held  that  the  danger  that  a  pole  not 
supported  by  guys  or  set  in  the  ground, 
but  merely  held  in  place  by  a  pile  of 
coal  around  it,  may  fall  at  any  moment 
duiing  the  time  that  the  removal  of  the 
coal  is  going  on,  is  not  a  danger  which 
is  patent  to  one  who  is  ignorant  of  the 
facts,  and  whose  experience  has  been 
that  such  poles  are,  as  a.  rule,  either 
held  in  place  by  guys  or.  securely  set 
in  the  ground. 

-  An  instruction  explaining  the  differ- 
entiating significance  of  the  fact  that 
the  injured  servant  was  experienced  in 
the  work  in  which  he  was  engaged 
should  be  given  when  the  evidence  in- 
dicates that  he  had  had  such  experi- 
ence. Gulf.  G.  £  .S'.  F.  R.  Co.  v.  Wittig 
(1896;  Tex.  Civ.  App.)  35  S.  W.  857 
(sen'ant  who  had  been  working  as  a 
car  repairer  for  some  months  did  not 
put  out  a  flag) . 

Refusal  to  allow  an  employee  to  state 
whether  or  not  his  employer  ever  told 
him  how  to  operate  a  machine,  or 
warned  him  of  its  danger,  is  not  preju- 
dicial error,  where  the  employee  had 
operated  the  machine  for  three  years. 
McCarthy  v.  Mulgrew  (1898)  107  Iowa, 
76,  77  N.  W.  527. 

'  (a)  Railway  trades  and  appurte- 
nances.— A  helper  of  a  railroad  hostler 
assumes  the  risk  incident  to  the  insuf- 
ficient depth  of  an  ash  pit  into  which 
he  goes  under  an  engine  for  cleaning 
the  ash  pan,  where  its  depth  and  nature 
and  the  amount  of  space  and  all  the 
dangers  arising  from  its  condition  are 
known  to  him  both  by  observation  and 
experience.  Clay  v.  Chicago,  B.  &  Q.  R. 
Co.    (1894)   50  111.  App.  235. 

(b)  Obstructions  above  railway 
tracks. — An  experienced  brakeman  is 
presumed  to  understand  the  risk  to 
which  an  employee  whose  duties  require 
him  to  be  on  the  top  of  a  high  car  is 
exposed  by  reason  of  the  fact  that  that 
car  is  behind,  and  not  in  front  of,  the 
caboose,  and  is  run  under  a  low  bridge 
in  that  position.  Maher  v.  Boston  d  A. 
R.  Co.  (1893)  158  Mass.  36,  32  N.  E. 
950.     An  experienced  brakeman  who  is 
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In  many  of  the  cases  cited,  the  fact  that  the  injured  person  pos- 
sessed a  certain  degree  of  technical  skill  and  knowledge  unquestion- 

familiar  with  the  situation  of  an  over-  ference  fi-om  those  belonging  to  the  de- 
head  bridge,  and  knows  that  he  cannot,  fendants  than  their  very  form  neces- 
even  on  tlie  top  of  an  ordinary  ear,  sarily  gives  of  itself.  Tlie  difference  is 
stand  upright  while  passing  under  it,  very  marked  and  striking,  and  it  is 
is  properly  nonsuited  where  his  own  evi-  quite  impossible  to  couple  the  double 
dence  shows  that  he  stood  with  his  back  deadwoods,  or  to  approach  them  for  the 
to  the  bridge  while  the  train  was  ap-  purpose  with  any  degi-ee  of  attention, 
proaohing  it,  upon  a  car  which,  from  without  observing  it.  This  is  so 
its  appearance,  he  ought  to  have  recog-  whether  the  coupling  is  done  in  the 
nized  as  being  of  more  than  ordinary  daytime  or  in  the  nighttime;  for  in  the 
height.  Bock  v.  Retsoff  Min.  Go.  night  every  switchman  has  his  lantern 
(1891)  40  N.  Y.  S.  R.  556,  15  N.  Y.  with  him,  or  should  have  it  on  all  oc- 
Supp.  872.  casions.      If,     therefore,     a     switchman 

(c)  Obstructions  alongside  railway  were  to  declare  that  he  had  attempted 
tracks. — A  brakeman  experienced  in  to  couple  the  double  deadwoods  without 
construction  work,  who  is  injured  by  noticing  how  they  differed  from  the  cars 
striking  against  a  tree  close  to  a  tem-  of  defendant,  the  conclusion  would  be 
porary  track  running  through  a  for-  inevitable  that  he  had  gone  heedlessly 
est,  Avliile  he  is  on  a  construction  train  in  the  pei'formance  of  a  duty  requiring 
using  the  track,  cannot  recover.  Man-  great  care,  and  that  he  had  not  allowed 
ning  v.  Chicafio  A  W.  M.  R.  Go.  (1895)  his  eyes  to  inform  him  what  was  before 
105  Mich.  260,  63  N.  W.  312.  him.'  Moreover,  the  business  of  the  road 

A  slcilled  engineer  cannot  recover  for  was  of  itself  a  notification  that  many 

an  injury  caused  by  striking  his  head  difli'erences  requiring  attention  in  coup- 

against  a  bridge  while   leaning   out  of  ling    were    to    be    encountered    by    the 

the   cab   of  his   engine,   on   the  ground  switchmen   and  brakemen.     The  .Michi- 

that  he  should  have  been  notified  that  gan  Central  is  a  great  common  way  for 

this    engine   was    6    inches    wider    than  the  cars  of  all  the  railroad  companies 

those  to  which  he  was  accustomed.    Bel-  of  the  country,   and  every  man  in  the 

lo}c.i  V.  Pennsylvania  &  N.  Y.  Ganal  &  employ  of  the  defendant,  if  he  has  or- 

R.  Go.    (1893)    157  Pa.  51,  27  Atl.  685.  dinary   intelligence,   is   perfectly   cogni- 

A  conductor  of  a  street  car  is  charge-  zant  of  the  fact.     He  knows,  too,  that 

able,  as  a  matter  of  law,  with  compre-  the    cars    of    the    several    railroad    and 

hension    of    the    risk    of  standing  upon  transportation     companies     differ,     and 

the   running  board   of   an   open  car  in  that  at  one   time  or  another  all  these 

such   a   position  as  to  be   struck  by   a  differences  may  appear  in  the  cars  he 

car    upon    the    adjoining    track,    which  may   be   called   upon   to   couple   or   un- 

was  37J  inches  distant  from  the  track  couple.     Every  train  is   likely  to  have 

on  which  his  car  was   standing,  where  several  kinds,  and  he  cannot  assume,  as 

he  had  been  a  conductor  for  nine  years,  he  passes  from  one  to  another,  that  the 

although   he   had   never   before   worked  two  will  be   alike,   much   less  that  the 

on  an  open  car,  and  the  open  ears  were  whole  train  will  be.     To  notify  him  spe- 

Avider  than  the  closed  ones.     Fletcher  v.  cially  of  the  differences  would  not  only 

Philadelphia   Traction   Go.    (1899)    190  be  troublesome  and  expensive,  and  often- 

Pa.    117,  42  Atl.   527    (no  duty  to  in-  times,    as    above    explained,    confusing, 

struct).  but  it  would  be  a  work  of  supereroga- 

(d)  Railway  cars;  construction  and  tion,  for  any  man  capable  intelligently 
operation  of. — An  experienced  brake-  of  performing  the  duty  would  be  no 
man  is  presumed  to  understand  the  dan-  wiser  after  the  notice  than  before;  and 
ger  of  coupling  cars  with  double  dead-  a  man  who  would  not  heed  the  inforraa- 
woods.  Michigan  G.  R.  Go.  v.  Smithson  tion  the  very  nature  and  course  of  the 
(1881)  45  Mich.  212,  7  N.  W.  791.  business  would  impart  to  him  would  be 
Tliere  the  court  thus  discussed  the  lia-  protected  by  no  notice.  The  best  no- 
bility of  the  railroad  company:  "We  tice  is  that  which  a  man  must  of  neces- 
have  had  produced  for  our  inspection,  sity  see  and  which  cannot  confuse  oi 
on  the  argument,  a  model  of  the  double  mislead  him;  he  needs  no  printed  pla- 
deadwoods  which  caused  the  injury,  and  card  to  annovmce  a  precipice  when  he 
it  seems  impossible  to  give  to  the  coup-  stands  before  it." 

ler   any  better   or  more  effectual  notifi-  To  the   same  effect,  see   Kohn  v.   Mc- 

cation  of  their  presence,  and  of  the  dif-  AhUia    (1893)    147  U.  S.  238,  37  L.  ed. 
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ably  constitutes  the  differentiating  element  on  wliich  the  decision 
hinges.    With  regard  to  others  it  is  scarcely  possible,  after  comparing 

150,  13  Sup.  Ct.  Rep.  298   (double  dead-  ference.     Uulett  v.   St.  Louis,  K.  0.  & 

woods  of  unusual  length  caused  injury  A'.  R.  Co.    (1878)    67  Mo.  239. 

to  a  servant  who  had  had  two  months'  No  recovery  can  be  had  for  an  injury 

experience  in   coupling,   and  was  there-  received    by    an   experienced   brakeman, 

fore  not  "inexperienced")  ;  Northern  P.  who  while  he  was  uncoupling  a  pusher 

R.  Co.  V.  Blake   (1894)    11  O.  C.  A.  93,  engine  from  the  rear  end  of  a  box  car 

27  U.  S.  App.   190,  63  Fed.  45    (brake-  which  was  used  as  a  caboose  according 

man  of  seventeen  years'  experience  was  to  the  common   practice  of  the  defend- 

denied  recovery  where  foreign  cars  with  ant,  but  which  had  no  platform  guarded 

double    deadwoods    were    passing  daily  by  a  railing,  was  thrown  off  by  the  jerk 

over  the  road)  ;  Boland  v.  Louisville  &  which  accompanied  the  taking  up  of  the 

N.  R.  Co.    (1894)    106  Ala.  641,  18  So.  slack  by  the  draft  engine,  such  a  jerk 

99,  Reaffirming   (1893)   96  Ala.  626,  18  being  a  well-known  incident  under  such 

L.  R.  A.  260,  11  So.  667   (no  obligation  circumstances.      Davis    v.    Baltimore    & 

to    instruct   a   brakeman   familiar    with  0.  R.  Go.    (1893)    152  Pa.  314,  25  Atl. 

couplings  of  the  ordinary  type,  with  re-  498. 

gard  to  the  obvious  danger  incident  to  A   brakeman   of   experience   is  bound 

the   handling  of  cars  with   double   buf-  to  appreciate  the  perils  arising  from  the 

fers)  ;  Chicago,  B.  &  Q.  R.  Co.  v.  Curtis  use  of  brakes  of  an  obviously  peculiar 

(1897)   51  Neb.  442,  71  N.  W.  42   (held  construction.     Philadelphia  d  R.  R.  Go. 

that  a  brakeman  who  has  been  working  v.  Hughes   (1888)    119  Pa.  301,  13  Atl. 

seven  years  for  a  company  which  uses  286. 

cars  with  single  deadwoods  is  bound  to  A   freight  handler  with   three  years' 

know   that   foreign  cars   equipped   with  experience,  part  of  whose  duty  it  was 

double  deadwoods  are  constantly  coming  to  hook  up  the  door  of  a  certain  freight 

on  to  his  employer's  lines) .  car,  and  who,  on  the  occasion  when  he 

It  is  error  to  direct  a  jury  to  find  a  received  the  injury,  had  looked   to  see 

railroad   company   guilty   of   negligence  that  the  door  was   all  right,  was  held 

on  the  ground  of  failure  to  instruct  a  to  be  chargeable  with  knowledge  of  an 

brakeman  specially  as  to  the  danger  of  obvious    defect    in    one    of    the    hooks, 

coiipling   cars    with    double    deadwoods,  which  caused  the  door  to  fall  when  the 

where    evidence    has   been    given    which  ear  vibrated  in  the  course  of  loading  it. 

tends    to    show    that   the   plaintiff   had  Gassady  v.  Boston  d  A.  R.  Co.    (1895) 

had   five  years'   experience.     Hughes  v.  164  Mass.  168,  41  N.  E.  129. 

Chicago,  M.  &  St.  P.  R.  Co.    (1891)    79  Where  an  experienced  brakeman  knew 

Wis.  264,  48  N.  W.  259.  that  it  was  the  custom  of  his  employ- 

An  experienced  brakemaji  is  charge-  ers  to  haul  cars  on  the  line,  and  it  was 
able,  as  a  matter  of  law,  with  a  knowl-  part  of  his  duties  to  make  up  a  train 
edge  of  the  risk  that  the  drawbars  of  and  check  every  ear,  it  was  held  that 
two  cars  may  slip  and  pass  each  other  he  could  not  recover  for  injuries  caused 
when  they  come  together  on  a  sharp  by  going  at  night  on  to  a  partially 
curve,  and  thus  render  it  dangerous  for  burnt  box  ear,  the  condition  of  which, 
him  to  attempt  to  couple  them  while  though  apparent,  he  had  failed  to  no- 
standing  on  the  inside  of  the  curve,  tice  after  the  car  had  been  in  the  train 
Tuttle  v.  Detroit,  G.  H.  &  M.  R.  Co.  an  entire  day.  International  &  Q.  N. 
(1887)  122  U.  S.  189,  30  L.  ed.  1114,  R.  Co.  v.  Story  (1901;  Tex.  Civ.  App.) 
7  Sup.  Ct.  Rep.  1166.  62  S.  W.  130. 

If  the  coupling  links   and  pins  used  The  risks  incident  to  -working  at  the 

by  a  railway  company  are  not  as  strong  coupling   of   cars   on   a   trestle   with    a 

as    they    should    be,    their    insufficient  descending  grade,  down  which  the  cars 

strength  is  a  fact  presumed  to  be  known  to    be    coupled    were    sent    after    being 

to    an    experienced   brakeman.      Illinois  "kicked"     across     scales     and     weighed 

C.  R.  Co.  V.  Jones   (1882)    11  111.  App.  while  in  motion,  such  cars  being  apt  to 

324.     But  queers  as  to  the  soundness  of  acquire  considerable  speed  and   imperil 

this  decision.  persons  on  the  trestle,  were  deemed  to 

An  experienced  brakeman  cannot  re-  be  obvious  to  a  servant  accustomed  to 

cover  for  an  injury  caused  by  his  mis-  the  work.     Woods  v.  St.  Paul  &  D.  R. 

calculating    the     actual     difference    be-  Co.   (1888)   39  Minn.  435,  40  N.  W.  519 

tween  the  heights  of  two  drawheads,  he  (servant  fell  through  opening  on  tres- 

being  aware  that  there  was  some   dif-  tie,  and  was  dragged  by  a  car). 
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them  with  the  decisions  collected  in  §  394,  supra,  to  avoid  the  con- 
clusion that  tliis  fact  carries  no  really  controlling  weight,  and  that 


There  can  be  no  recovery  whore  a 
brakenian  familiar  with  his  duties  was 
injured  because  he  failed  to  look  at  a 
oar  whioh  he  was  about  to  couple,  and 
so  did  not  notice  that  its  load  projected. 
Wahash,  St.  L.  <&  P.  B.  Co.  v.  Deardorff 
(1883)  14  111.  App.  401.  A  brakeman 
with  four  months'  experience  is  charge- 
able with  knowledge  of  the  danger  in- 
cident to  coupling  cars  loaded  with  lum- 
ber projecting  over  the  ends.  Lothrop 
V.  t'itchhurg  R.  Co.  (1890)  150  Mass. 
423,  23  N.  E.  2z7. 

(e)  Locomotives;  construction  and 
operation  of. — An  experienced  locomo- 
tive engineer  is  chargeable  with  an  ap- 
preciation of  the  risk  incident  to  op- 
erating a  locomotive  with  a  pilot  so 
high  about  the  rails  that  it  is  likely  to 
cause  the  engine  to  run  over  an  animal 
on  the  track,  instead  of  throwing  it 
off.  Fordyce  v.  Edicards  (189.5)  60 
Ark.  438,  30  S.  W.  758  (1898)  65  Ark. 
98,  44   S.  W.   1034. 

An  experienced  engineer  operating  a 
hard-riding  locomotive  apt  to  jar  and 
sway  is  chargeable  with  knowledge  of 
the  increased  hazard  in  going  out  on 
the  running  board  while  the  engine  is 
in  motion.  Southern  P.  B.  Co.  v.  .John- 
son (1895)  16  C.  C.  A.  317,  44  U.  S. 
App.  1,  69  Fed.  559. 

The  risk  caused  by  using  for  switch- 
ing purposes  an  ordinary  road  engine 
was  held  to  be  comprehended  by  an  ex- 
perienced yard  hand  in  Young  v.  Boston 
&  M.  R.  Co.  (1898)  69  N.  H.  350,  41 
Atl.  268.  A  similar  decision  is  rendered 
in  Gulf,  G.  cf  S.  F.  R.  Go.  v.  Schwahbe 
(1892)  1  Tex.  Civ.  App.  573,  21  S.  W. 
706,  where  the  extent  of  the  plaintiff's 
experience  is  not  stated.  Apparently 
he  had  had  some;  if  not,  the  decision 
can  scarcely  be  correct. 

(f)  Hand  cars;  construction  and  op- 
eration of. — There  is  no  duty  to  instruct 
a  section  man  of  several  years'  experi- 
ence as  to  the  danger  that  a  light  hand 
car  may  be  derailed  if  it  is  run  rapidly. 
Gulf,  C.  &  S.  F.  R.  Go.  V.  Williams 
(1888)   72  Tex.  159,  12  S.  W.  172. 

An  experienced  railroad  employee  who 
goes  upon  a  hand  car  with  knowledge 
that  a  fast  train  is  due  and  expected 
and  has  the  right  of  way  assumes  the 
risk  of  injury.  Wright  v.  Southern  B. 
Co.    (1897)   80  Fed.  260. 

(g)  Weight — sustaining  structures. — 
An  experienced  carnenter  employed  by 
the  hour  in  side-boarding  an  air  shaft 


in  a  building,  after  he  has  worked  on 
three  others  exactly  like  it,  assumes  the 
risk  of  Avorking  by  standing  on  a  shelf 
15  to  17  inches  wide,  above  the  pit  of 
the  shaft,  which  is  continually  moved 
in  the  course  of  the  work.  Fugler  v. 
Bothe  (1893)  117  Mo.  475,  22  S.  W. 
1113,  Reversing  (1890)  43  Mo.  App. 
44.  A  carpenter  cannot  recover  for  in- 
jury caused  by  the  fall  of  a  scaffold 
built  by  his  employer  without  any 
braces  to  support  it,  since  the  manner 
of  its  construction  is  as  obvious  to  him 
a.s  to  the  employer,  and  he  is  equally 
capable  of  judging  as  to  its  sufficiency. 
Posnanskiv.  Szczech  (1897)  71  111.  App. 
670. 

An  employee  who  has  had  no  special 
experience  in  handling  shingles  but  has 
been  engaged  for  thirty  years  in  saw- 
mills, is  presumed  to  comprehend  that 
a  plank  16  feet  long,  braced  to  the  roof 
of  a  house  with  three  or  four  shingles 
is  not  sufficiently  strong  to  bear  the 
weight  of  three  men  and  about  200 
shingles.  Daniel  v.  Forsyth  (1898)  106 
Ga.  568,  32  S.  E.  621. 

The  liability  of  a  mullion  of  a  window 
in  a  flat  roof  to  break  under  the  pres- 
sure required  to  remove  the  old  putty 
is  an  obvious  danger  to  a  glazier  di- 
rected to  go  on  the  roof  and  replace  a 
pane  of  glass  in  the  window.  Saunders 
V.  Eastern  Ilydraulic  Pressed  Brick  Co. 
(1899)   63  N.  J.  L.  554,  44  Atl.  630. 

A  skilled  workman  cannot  recover  for 
an  injury  caused  by  the  giving  way  of 
a  floor,  where  he  has  had  an  opportunity 
of  seeing  how  the  floor  itself  and  it^ 
foundation  were  constructed.  Ryan  v. 
Porter  Mfg.  Go.  (1890)  57  Hun.  253, 
10  N.  Y.  Supp.  774. 

An  experienced  carpenter  who  with- 
out making  any  examination  stands  on 
a  box  handed  to  him  by  his  vice  prin- 
cipal, who  to  his  knowledge  has  made 
no  examination  thereof,  assumes  the 
risk  of  the  box  not  being  strong  enough 
to  bear  his  weight.  Soutar  v.  Minne- 
apolis International  Electric  Co.  (1897) 
68  Minn.  18,  70  N.  W.  796. 

A  freight  handler  of  twenty-one 
months'  experience  cannot  recover  for 
injuries  caused  by  the  breaking  of  a 
grain-car  door  which  was  being  used  as 
a  platform  for  the  transfer  of  freight 
from  one  car  to  another,  the  evidence 
being  that  he  himself  and  his  colaborer, 
without  any  express  instructions  from 
a  superior,  had  selected  the  door  in  ques- 
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the  action  would  in  any  event  have  been  declared  not  to  he  maintain- 
able.    In  others,  "vvhile  it  may  be  impossible  to  draw  any  absolutely 


tion  and  tested  its  sufficiency,  and  that 
he  had  fully  as  thorough  a  knowledge 
as  anyone  of  the  capacity  of  such  plat- 
forms and  the  accidents  which  might 
happen  in  using  them.  Pennsylvania 
Go.  V.  Lynch  (1878)  90  111.  333.  A 
brakeman  who  uses  a  gang  plank  for 
•the  purpose  of  unloading  a,  car  assumes 
the  risks  caused  by  the  want  of  hooks 
or  spikes  to  hold  it  in  place,  where  he 
is  an  experienced  railroad  employee,  the 
unloading  has  always  been  done  in  the 
same  manner,  and  he  is  familiar  with 
it.  La  Pierre  v.  Chicago  &  Qt.  T.  R.  Co. 
(1894)   99  Mich.  212,  58  N.  W.  60. 

An  employee  who  has  worked  in  a 
lumber  yard  for  ten  years  is  chargeable, 
although  he  has  never  been  warned, 
with  the  knowledge  that,  if  boards  of 
unequal  length  are  piled  with  their  ends 
uneven  at  the  front  side  of  the  pile, 
some  of  the  boards  will  project  ever 
the  others  at  the  other  side,  and  he  can- 
not recover  for  an  injury  caused  by  the 
breaking  of  an  unsupported  end  of  a 
board  while  he  was  standing  on  it. 
Camplell  v.  Dearborn  (1900)  175  Mass. 
183,  55  N.  E.  1042. 

(h)  Slippery  surfaces. —  (See  also 
subd.  (v),  infra.)  A  verdict  for  the 
plaintiff  should  be  set  aside  where  the 
evidence  shows  that  he  was  a  man  of 
ordinary  intelligence;  that  he  had  been 
employed  in  defendants's  tin-plate  fac- 
tory for  several  months;  that  he  was 
familiar  with  the  premises,  and  knew  of 
the  custom  of  applying  sawdust  to  the 
floor  to  absorb  oil  which  was  frequently 
spilled  thereon;  that  in  passing  over 
such  a  spot,  otherwise  perfectly  safe, 
in  search  of  a  hook  which  should  have 
been  supplied  him,  he  slipped,  and  fell 
into  an  open  vat  of  boiling  oil,  and  that 
the  place  where  the  oil  was  spilled  was 
exposed,  and  the  sawdust  and  open  vat 
in  plain  view.  Hattaway  v.  Atlanta 
Steel  d  Tin-Plate  Co.  (1900)  155  Ind. 
507,  58  ISr.  E.  718. 

The  danger  that  a  plank  resting  on 
greased  iron  rails  will  slip  under  per- 
sons who  are  engaged  in  moving  heavy 
articles  while  standing  on  it,  and  that 
those  persons  may  consequently  be  pre- 
cipitated to  the  ground,  is  deemed  to  be 
obvious  to  any  of  them  who  are  familiar 
with  the  method  of  work.  State  use 
of  Hamelin  v.  Malster  (1881)  57  Md. 
287.  A  complaint  is  demurrable  where 
it  shows  that  the  plaintiff  went  between 
piles  of  scantling  so  slippery  with  snow 


that  "a  slight  jar  would  cause  tnem  to 
fall,"  and  stooped  down  to  count  the 
lower  tiers,  without  taking  the  precau- 
tion of  first  ascertaining  whether  they 
were  likely  to  receive  such  a  jar.  Both 
V.  Peters  (1882)  55  Wis.  405,  13  N.  W. 
219.  Where  a  servant  who  had  for  five 
years  been  employed  as  a  mechanic  in 
establishments  similar  to  that  of  the 
defendant's  paper  mills  and  for  some 
three  months  with  defendant,  before  the 
injury,  was  accustomed  to  use  in  his 
work  a  pine  board  pivoted  by  a  bolt  at 
one  end,  and  resting  loosely  at  the  other 
on  a  smooth  iron  plate  covered  with 
grease,  he  is  presumed  to  understand 
the  risk  to  which  he  was  exposed  by  the 
continuous  enlargement  of  the  pivot 
hole  resulting  from  the  abrasion  of  the 
wood  when  the  board  was  swung  round, 
and  by  the  probability  that  the  board 
would  slip  on  the  plate,  if  by  leaning 
over  it  he  subjected  it  to  lateral  pres- 
sure. Relyea  v.  Tomahawk  Pulp  & 
Paper  Go.  (1901)  110  Wis.  307,  85  N. 
W.  960. 

An  employee  who  has  worked  three 
years  in  a  sawmill  is  presumed  to  un- 
derstand the  dangers  which  may  arise 
from  the  freezing  of  condensed  steam 
so  as  to  form  a  layer  of  ice  on  the  roll- 
ers. Peterson  v.  Sherry  Lurnber  Co. 
(1895)  90  Wis.  83,  62  N.  W.  948.  A 
servant  familiar  with  the  work,  who 
was  injured  by  a  block  of  ice  which  ran 
off  a  skidway  in  a  packing  house,  can- 
not recover.  East  St.  Louis  Packing  & 
Provision  Co.  v.  McElroy  (1888)  29 
111.  App.  504. 

(i)  Saws. — Negligence  is  not  imput- 
able to  a  master  failing  to  notify  an  ex- 
perienced employee  that  a  circular  saw 
was  dangerous,  where  the  latter,  while 
supplying  wood  to  the  man  in  charge  of 
the  saw,  was  injured  by  being  struck 
by  a  piece  of  wood  caught  in  it.  Dela- 
ware River  Iron-Ship  Bldg.  &  Engine 
Works  V.  Nuttall  (1888)  119  Pa.  149, 
13  Atl.  65.  The  court  said:  "The  neg- 
ligence which  the  plaintiff  imputes  to 
the  defendant,  and  for  which  a  recovery 
was  sought  and  allowed  in  the  court 
below,  is  the  failure  to  inform  the  plain- 
tiff, when  he  was  sent  to  carry  the  lum- 
ber, that  a  circular  saw  was  a  dangerous 
machine,  and  the  failure  to  provide  the 
saw  with  an  attachment  called  a 
spreader.  As  to  the  first  of  these, 
it  must  be  remembered  that  the  work 
Nuttall  was  asked  to  do  was  simply  that 
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certain  inferences  upon  this  point  (see  general  remarks  in  §  392, 
ante),  a  collation  of  the  authorities  renders  it  either  very  doubtful 

of  a  bearer  of  burdens;  work  which  is  edger  to  prevent  boards  or  fragments 
done  by  cheap  and  unskilled  labor.  He  from  being  thrown  back.  Peterson  v. 
was  a  mechanic,  and  had  for  weeks  been  Sherry  Luraher  Go.  (1895)  90  Wis.  8.3, 
woi'king  in  the  same  room  in  which  62  N.  W.  948.  An  employee  of  several 
this  saw  was  operated.  All  that  could  years'  experience  is  chargeable  with 
have  been  told  him  by  way  of  warning  knowledge  of  the  risk  that  a  strip  of 
was,  that  there  was  a  possibility  of  in-  board  left  after  sawing  off  the  other 
jury  from  a  flying  stick,  but  that  dur-  strips  may  come  into  contact  with  an 
ing  many  years  no  such  accident  had  unguarded  circular  saw  used  by  him. 
happened  in  the  defendant's  works.  Tenaniy  v.  Boston  Mfg.  Co.  (1898)  170 
That  the  omission  of  such  a,  warning  to  Mass.  323,  49  N.  E.  664.  After  three 
a  mechanic  under  the  circumstances  of  months'  experience  in  operating  a  saw, 
this  case  was  a  failure  in  duty  on  the  a  servant  will  be  deemed  to  understand 
part  of  the  employer  is  simply  pre-  the  risk  created  by  the  fact  that  there 
posterous."  was  no  guard  behind  it  to  keep  blocks  of 

There  is  no  obligation  to  instruct  an  wood  away  from  it,  and  no  shield  in 
employee  who  has  worked  during  six  front  of  it  to  prevent  such  blocks  from 
seasons  in  sawmills  and  for  the  defend-  being  thrown  against  the  operator, 
ant  ?ix  months,  that  a  board  lying  on  Vniied  States  Rolling  Stock  Co.  v.  Chad- 
the  dead  rollers  may  be  shoved  forward  trick  (1889)  35  111.  App.  474.  A  serv- 
and  to  one  side  by  another  board  com-  ant  cannot  recover  for  personal  injuries 
ing  from  the  live  rollers,  and  that  if  received  in  the  use  of  a  "hand  edger" 
it  is  thus  brought  in  contact  with  a  in  a  sawmill,  where  he  had  been  work- 
revolving  circular  saw  close  by  it  may  ing  in  the  mill  for  more  than  a  year, 
be  thrown  off  the  saw,  and  injure  any-  and  upon  this  machine  for  four  months 
one  who  may  be  operating  it.  Missis-  when  injured,  and  its  dangers  were  ap- 
■lippi  River  Logging  Go.  v.  Schneider  parent  to  a  casual  observer.  Eogele  v. 
(1896)  20  C.  C.  A.  390,  34  U.  S.  App.  Wilson  (1892)  5  Wash.  160,  31  Pac. 
743,  74  Fed.  195.     The  court  thus  laid  469. 

down  the  law:  "If,  however,  it  may  be  A  complaint  is  demurrable  which 
assumed  that  there  was  failure  of  duty  shows  that  the  employee,  after  working 
here  by  the  master  with  respect  to  the  for  six  months  in  operating  a  band  saw, 
safeguard,  its  absence  was  an  open,  ob-  allowed  his  hand  to  come  in  contact 
vious  fact.  That  it  was  wanting  should  with  it  while  looping  up  a  cord  from 
have  been  observed  by  one  of  even  slight  which  an  electric  drop  light  was  sus- 
experience  in  the  business;  certainly  by  pended.  Everhard  v.  Diamond  Match 
one  in  the  exercise  of  that  ordinary  Go.  (1899)  98  Fed.  555. 
care  that  the  law  casts  upon  the  serv-  No  action  can  be  maintained  by  an 
ant.  The  defendant  in  error  was  a  man  experienced  employee  in  a  sawmill,  who, 
of  mature  years.  He  had  had  some  six  in  removing  the  sawdust  which  was  clog- 
years'  experience  in  this  business.  He  ging  the  sawdust  carrier  below  a  saw 
was  of  ordinary  intelligence  and  was  no  running  at  a  high  speed,  and  extending 
novice.  He  knew  the  operation  and  the  in  an  imguarded  condition  several  inches 
use  of  every  piece  of  machinery  em-  below  a  table  on  which  it  was  placed, 
ployed.  He  knew  that  the  service  was  placed  his  hand  in  contact  with  such 
a  dangerous  one,  and  that  even  with  saw.  Anderson  v.  C.  N.  Nelson  Lumber 
the  utmost  care  accidents  would  occur.  Co.  (1896)  67  Minn.  79,  69  N.  W.  630. 
He  knew  that  material  striking  the  re-  A  servant  thirty-five  years  old,  with 
volving  saw  would  be  hurled  vrith  great  fourteen  years'  experience  in  machinery, 
force  towards  the  operator.  What  warn-  assumes  the  danger  of  letting  down  a 
ing  from  the  master  could  have  given  saw  4  feet  in  diameter,  cracked  3  inches 
him  better  instruction  than  he  had,^  from  the  outside,  on  a  large  iron  plate, 
instruction  acquired  by  the  experience  for  the  purpose  of  cutting  it  in  two. 
of  six  years  in  the  vicinity  of  dangerous  Erdman  v.  Illinois  Steel  Co.  (1897)  95 
machinery?"  Wis.  6,  69  N.  W.  993. 

An  employee,  after  working  for  three  An  employee  of  nine  years'  experience 
years  in  a  sawmill  with  a  machine  who,  with  full  knowledge  of  the  work- 
called  an  "edger,"  assumes  the  risk  of  ing  of  a  machine  at  which  he  is  em- 
the  improper  location  of  the  iron  band  ployed,  and  of  the  relative  strength  of 
or  guard  placed  above  the  saws  of  an   hard  and  soft  wood,  continues  in  such 
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whether  that  fact  is  a  material  one,  or  very  probable  that  it  is  imma- 
terial.    It  is  apparent,  therefore,  that  in  a  large  proportion  of  the 

employment  after  u,  change  in  the  char-  to  draw  her  hand  into  the  machine, 
acter  of  the  plates  in  which  a  saw  runs  Uoyln  v.  Excelsior  Steam  Laundry  Co. 
from  hard  to  soft  wood,  assumes  the  (189-1)  95  Ga,.  34,  21  S.  E.  1001. 
risk  incident  to  the  use  of  such  plates.  It  may  reasonably  be  assumed  that 
Freeman  v.  Dennison  Mfg.  Co.  (1899)  a  woman  of  full  age,  whose  hand  was 
40  App.  Div.  99,  57  N.  Y.  Supp.  478.  injured  by  being  caught  in  the  rollers 
( j )  Planers  and  similar  machinery. —  of  a  di-ying  machine  in  a  steam  laundry, 
The  risk  of  having  the  hand  caught  by  was  not  in  need  of  any  instructions, 
revolving  knives  in  a  planing  machine  where  the  machine  was  similar  to  those 
while  it  is  being  oiled  is  a  danger  pat-  which  she  had  been  handling  for  two 
ent  to  a  servant  who  had  been  working  years.  A  fortiori  is  such  an  assumption 
for  ten  months  on  other  planing  ma-  warrantable  where  the  person  in  charge 
chines  of  a,  different  construction,  and  of  the  machine  questioned  her  as  to 
for  two  months  on  the  one  in  question,  her  familiarity  with  it  before  starting 
Arladelphta  Lumber  Co.  v.  Bctliea  it,  and  watched  her  operate  it,  until 
(1892)   57  Ark.  76,  20  S.  W.  808.  satisfied  that  she  was  a  skilled  operator. 

To  an  employee  who  has  had  four  or  Keenan  v.  Waters  (1897)  181  Pa.  247, 
five  years'  general  experience,   and  has   37  Atl.  342. 

been  three  months  in  the  employment  Where  the  space  between  the  rollers 
where  he  is  injured,  the  risk  resulting  of  a  drying  machine  is  increased  or  di- 
from  the  absence  of  a  guard  to  prevent  minished  by  raising  or  lowering  a 
tlie  hands  of  the  opa-ator  from  being  weight,  a  servant  who  has  been  operat- 
thrown  against  the  knives  of  a  jointer  ing  the  machine  for  nineteen  months  is 
by  the  reaction  of  the  pieces  of  timber  presumed  to  be  capable  of  understand- 
is  deemed  to  be  obvious.  Ouedelhofer  ing  the  effect  of  this  process,  and  can- 
V.  Erusting  ( 1899 )  23  Ind.  App.  188,  55  not  recover  if,  on  a  certain  occasion 
N.  E.  113.  when  he  returned  after  a  temporary  ab- 

An  employee  is  chargeable  with  com-  sence,  he  was  injured  owing  to  his  fail- 
prehension  of  the  risk  of  having  the  ure  to  notice  that  the  distance  between 
fingers  cut  by  the  knives  of  an  un-  the  rollers  was  greater  than  it  was  be- 
guarded  "jointer"  working  along  a  slot  fore  he  ceased  work.  Standtlce  v.  Swits 
in  a  table,  where  he  had  worked  at  Conde  Go.  (1900)  53  App.  Div.  500,  65 
other  machines  for  sixteen  years,  and  at  N.  Y.  Supp.  942. 

a  planer  of  the  same  kind  for  a  week  Where  a  servant  has  been  working  for 
some  years  before  the  accident.  Rudd  eighteen  months  in  various  industrial 
V.  Bell    (1887)    13  Ont.  Rep.  47.  employments,    some    of    them    requiring 

(k)  Machinery  loith  revolving  rollers,  the  operation  of  machinery,  there  is  no 
A  woman  who  has  been  employed  for  obligation  to  instruct  him  as  to  the  dan- 
three  and  a  half  months  in  a  laundry,  ger  of  having  his  fingers  caught  between 
and  for  one  month  on  aji  ironing  ma-  the  rollers  of  a,  "jigger"  and  the  cloth 
chine,  cannot  recover  for  injuries  caused  which  is  being  wound  about  it.  Rich- 
by  her  hands  being  drawn  between  the  stain  v.  Wa.ihington  Mills  Co.  (1893) 
rollers  of  the  machine.  Doolittle  v.  157  Mass.  538,  32  N.  E.  908. 
Pfaff  (1900)  92  111.  App.  301.  The  fail-  An  employee  who  has  had  over  two 
ure  to  instruct  cannot  be  relied  on  as  years'  experience  in  working  a  snuff 
a  ground  of  action,  where  an  employee,  mill  is  presumed  to  comprehend  the 
after  working  about  three  weeks,  was  danger  arising  from  the  jumping  move- 
injured  while  assisting  to  put  a  new  ment  of  the  rollers,  which  occurs  when 
covering  cloth  on  the  upper  roller  of  the  tobacco  is  wetted.  Johnson  v.  Devoe 
an  ironing  machine.  Connolly  v.  El-  Snuff  Co.  (1898)  62  N.  J.  L.  417,  41 
dredge   (1894)    160  Mass.  566,  36  N.  E.   Atl.  936. 

469.  It  is  not  negligent  to  omit  to  warn  The  risk  of  having  the  arm  caught 
an  adult  female  employee  who  has  been  in  a  spindle  used  in  making  steel  cores 
working  several  months  in  a  laundry,  to  be  employed  in  casting  iron  water 
and  has  been  engaged  for  two  months  in  pipes  is  obvious  to  a  man  of  ordinary 
cleanin"'  a  revolving  cylinder,  that,  if  comprehension  who  has  been  engaged  in 
a  part"  of  the  cloth  which  she  wraps  similar  work  for  several  months, 
around  her  hand  while  she  is  doing  this  Dougherty  v.  West  Superior  Iron  & 
work  is  allowed  to  hang  down  it  is  Steel  Co.  (1894)  88  Wis.  343,  60  N.  W. 
likely  to  be  taken  up  by  the  cylinder  and  274. 
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cases  cited,  the  precise  evidential  significance  attached  to  the  element 
of  experience  cannot  be  gauged  with  any  precision.     Under  such  cir- 


A  skilled  workman,  foreman  of  the 
rollers  in  a  rolling  mill,  who  steps  on 
a  tub  near  the  rollers  and  slips  off  upon 
Iheni,  cannot  recover.  Shaw  v.  Sheldon 
(1886)   103  N.  Y.  667,  9  N.  E.  183. 

(1)  Cofjvheels  and  gearings. — To  an 
adult  who  has  worked  many  years  round 
;T.!iohinery,  the  risk  created  by  uncov- 
ered gears  in  a  sawing  machine  is  pre- 
sumed to  he  obvious.  Williams  v.  J.  0. 
Wagner  Co.  (1901)  110  Wis.  4,50,  86 
N.  W.  157.  After  working  one  year  on 
a  machine  with  an  unboxed  gearing,  a 
servant  is  chargeable  with  a  comprehen- 
sion of  the  risk  of  being  injured  by  that 
gearing.  Collins  v.  Laconia  Gar  Go. 
(189.5)  68  N.  H.  196,  38  Atl.  1047.  A 
machinist  who  had  had  five  years'  gen- 
eral experience,  and  had  operated  for 
two  weeks  the  particular  machine  which 
injured  him,  was  held  unable  to  recover 
where,  without  looking,  he  put  out  his 
hand  to  take  hold  of  the  lever  by  .which 
the  machine  was  stopped,  and  it  was 
caught  in  a  gearing  a  few  inches  away 
from  the  lever.  Foley  v.  Pettee  Mach. 
Works  (1889)  149  Mass.  294,  4  L.  R.  A. 
51,  21  N.  E.  304. 

In  a  case  where  the  injury  was  re- 
ceived on  the  day  that  the  servant  be- 
gan to  operate  the  machine  in  question, 
but  it  appeared  from  the  evidence  that 
he  had  been  doing  various  jobs  in  con- 
nection with  the  machinery  in  the  same 
establishment  for  several  years,  it  was 
held  that  negligence  was  not  predicable 
of  the  omission  to  instruct  him  that 
cogwheels  in  plain  sight  were  uncov- 
ered, or  that  if  he  got  his  hands  in  the 
cogs  he  would  be  hurt,  or  that  if  he  at- 
tempted to  grasp  a  lever  near  the  cogs 
without  looking  he  was  liable  to  be  in- 
jured. Wilson  V.  Massachusetts  Cot- 
ton Mills  (1897)  169  Mass.  67,  47  N. 
E.  506.  An  experienced  employee  who 
has  worked  for  four  months  in  a  room 
in  which  a,  loom  having  unprotected 
gearing  is  situated  assumes  the  risk  of 
injury  from  being  pushed  against  such 
gearing  by  a  person  passing  him  in  the 
aisle.  Goodridge  v.  Washington  Mills 
Go.  (1893)   160  Mass.  234,  35  N.  E.  484. 

(m)  Shafts,  set  screws,  etc. — An  ex- 
perienced workman  not  shown  to  have 
been  under  full  age  or  of  less  than  aver- 
age understanding  assumes  the  risk  of 
his  glove  catehing  on  the  set  screw  of  a 
machine  used  for  reeling  wire,  while 
reaching  in  his  hand  to  get  the  wire  for 
the  purpose  of  taking  the  reel  from  the 


block.  Donahue  v.  Washburn  &  M. 
Mfg.  Co.  (1897)  169  Mass.  574,  48  N. 
E.  842.  A  machinist  will  be  presumed 
to  know  that  the  collar  of  any  shaft 
used  on  his  master's  premises  may  be 
kept  in  place  by  such  a  common  device 
as  a.  projecting  set  screw,  and  cannot 
recover  on  the  theory  that  he  should 
have  been  warned  as  to  the  danger  to 
which  he  was  exposed  by  being  put  to 
work  near  a  shaft  on  which  there  was 
such  a  screw.  Ooodnoio  v.  Walpole 
Emery  Mills  (1888)  146  Mass.  261,  15 
N.  e!  576;  Keats  v.  National  Heeling 
Mach.  Go.  (1895)  13  C.  C.  A.  221,  21 
U.  S.  App.  656,  65  Fed.  940. 

The  danger  of  being  caught  by  a  set 
screw  in  a  shaft  visible  when  the  shaft 
is  at  rest,  but  not  when  it  is  in  motion, 
is  not  one  of  those  with  regard  to  which 
there  is  a  duty  to  instruct  a  seirant 
who  has  been  a  sailor  for  many  years, 
and  has  never  handled  or  had  charge  of 
machinery,  but  has  worked  near  a  shaft 
in  a  factory.  Rooney  v.  Sewall  £  D. 
Cordage  Go.  (1894)  161  Mass.  153,  36 
N,  E.  789. 

A  servant  who  had  worked  for  a  long 
time  in  mills  cannot  recover  for  an  in- 
jury caused  by  his  apron  and  jacket 
catching  on  a  revolving  shaft  while  he 
was  standing  on  a  ladder  beside  it  to 
replace  a  board  on  the  belt  box  into 
which  it  ran.  Russell  v.  Tillotson 
(1885)  140  Mass.  201,  4  N.  E.  231. 
Holmes,  J.,  said:  "The  plaintiff  does 
not  pretend  that  he  was  ignorant  of  the 
danger  of  a  revolving  shaft,  nor  that 
the  order  to  him  carried  any  prohibi- 
tion to  put  the  ladder  in  such  position 
as  he  might  deem  best,  nor  that  there 
was  anything  in  the  form  of  it  to  hurry 
him  or  disturb  his  judgment;  but  sim- 
ply that  he  had  not  sufficient  intelli- 
gence— for  that  is  what  it  comes  to — to 
see  that  he  was  less  likely  to  come  in 
contact  with  the  shaft  if  he  had  the 
barrier  of  the  belt  box  between  him  and 
the  shaft ;  or,  if  he  took  a  worse  place, 
to  keep  away  from  the  danger  which  he 
knew.  As  it  is  not  suggested  that  he 
was  a  man  of  manifest  imbecility,  we 
think  that  the  foreman  was  entitled  to 
assume  that  the  plaintiff  would  protect 
himself  by  whatever  precautions  were 
necessary." 

In  a  ease  where  a  rope  which  a  serv- 
ant was  carrying  was  caught  in  a  shaft, 
and  it  appeared  that  he  had  previously 
worked   in  other  establishments   of   the 
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cumstanees  it  seems  scarcely  worth  while  to  subject  these  decisions  to 
an  analysis  of  the  same  kind  as  that  attempted  in  the  two  preceding 

same  kind  as  the  defendant's,  and  that  Chicago  d  W.  M.  R.  Co.  (1893)  98 
lor  two  days  before  the  accident  he  had  Mich.  222,  57  N.  W.  118. 
been  engaged  in  work  which  gave  him  (q)  Windlasses. —  A  seaman  cannot 
an  opportunity  of  ascertaining  the  con-  lecover  for  an  injury  sustained  through 
ditions,  and  that  a  coservant  had  a  defective  windlass,  where  he  was  of 
warned  him  of  the  danger,  it  was  held  full  age,  had  been  to  sea  on  vessels  of 
that  the  defendant  vpas  entitled  to  an  the  same  kind  for  many  years,  and  was 
instruction  that,  if  the  risk  was  a  per-  familiar  with  that  kind  of  a  windlass, 
manent,  visible  one,  the  sers'ant  could  and  observed  it  and  its  condition  before 
not  recover.  Htone  v.  Oregon  City  Mfg.  entering  upon  the  voyage.  Anderson  v. 
Co.  (1870)  4  Or.  52.  The  danger  of  be-  Clarlc  (1892)  155  Mass.  368,  29  N.  E. 
ing  caught  by  a  friction  clutch   pulley   589. 

on  a  rapidly  revolving  shaft,  while  a  An  employee  in  a  car  repair  shop, 
belt  is  being  adjusted,  is  presumed  to  be  who  was  mortally  injured  by  a  blow  re- 
understood  by  a  servant  whose  duties  ceived  from  the  revolving  handle  of  ii 
are  to  look  after  the  machinery  and  windlass,  defective  because  it  has  no 
make  the  necessary  repairs,  and  who  ratchet,  but  which  he  endeavored  to 
has  been  working  about  a  year  in  mills  stop,  was  guilty  of  such  negligence  and 
of  the  same  kind  as  the  defendant's,  voluntary  assumption  of  an  obvious  risk 
Illinois  River  Paper  Co.  v.  Albert  as  will  bar  a  recovery  by  his  personal 
(1893)   49  111.  App.  363.  representative  tor   his  death,   where   he 

(n)  Spinning  mules. — An  experienced  was  a  man  of  mature  years  and  experi- 
spinner  cannot  recover  for  injuries  to  ence,  and  had  worked  in  the  shop  some 
his  hand,  received  while  he  was  reach-  time,  although  the  precise  work  in 
ing  out  to  stop  his  spinning  mule  when  which  he  was  engaged  was  not  familiar 
the  electric  lights  had  gone  out,  where  to  him.  Cunningham  v.  Lynn  &  B. 
he  had  worked  for  defendant  for  four  Street  R.  Co.  (1898)  170  Mass.  298,  49 
months,  during  which  time  the  electric    N.  E.  440. 

lights  had  gone  out  several  times.  Kel-  (r)  Ventilating  fans. — No  action  can 
ley  V.  Calumet  Woolen  Co.  (1900)  177  be  maintained  by  a  female  employee 
Mass.  128,  58  N.  E.  182.  who,   after   six   months  of   service,   had 

(o)  Machinery  operating  vertically,  her  hand  caught  by  a  fan  inserted  in  the 
— A  servant  who  has  been  operating  a  frame  of  a  window,  while  she  was  at- 
stamping  machine  for  three  years  is  tempting  to  lower  the  sash.  Dillen- 
presumed  to  understand  any  obvious  berger  v.  Weingartner  (1900)  64  N.  J. 
risks  which  result  from  the  manner  in    L.  292,  45  Atl.  638. 

which  it  is  consti-ucted.  Toomey  v.  (s)  .Automatic  starting  of  machinery. 
Donovan  (1893)  158  Mass.  232,  33  N.  — An  experienced  employee  who  knows 
E.  396  (servant  had  worked  for  three  that  a  lever  on  the  machine  at  which  he 
years  on  a  machine  with  no  guard  to  is  working  is  liable  to  slip  when  there 
prevent  the  descent  of  a  headblock).  is  a  jar,  and  to  throw  the  machine  into 

(p)  Grinding  machines. — Where  a  gear  and  set  it  in  motion,  cannot  rccov- 
servant  was  "truing"  a  grindstone  by  er  for  an  injury  resulting  from  such  an 
holding  a  piece  of  gas  pipe  against  it,  occurrence  while  he  is  loosening  a 
and  the  gas  pipe  and  his  hand  were  screw  on  the  machine  with  a  wrench, 
drawn  between  the  stone  and  a  "rest"  Bartley  v.  Howell  (1901)  82  Minn.  382, 
extending   across    and    in    front    of   the    85  N.  W.  167. 

stone  and  on  which  the  gas  pipe  rested,  ( t )  Steam  pressure. — An  employee  of 
he  cannot  recover  if  the  evidence  shows  a  railroad  company,  who  had  been  a  lo- 
that  he  had  long  been  familiar  with  the  comotive  fireman  for  six  months,  and 
work.  Smith  v.  Beaudry  (1900)  175  had  run  a  stationary  engine  before  that 
Mass.  286,  56  N.  E.  596.  time,  must  be  taken  to  be  familiar  with 

An  employee  who  has  worked  in  a  the  action  of  steam,  and  the  liability  of 
shop  for  four  years  as  a  machinist  as-  the  glass  tube  of  the  oiler  to  burst  )rom 
sumes  the  risks  of  using  an  emery  the  pressure  upon  it  from  within,  and 
wheel,  arising  from  such  obvious  de-  all  the  danger  resulting  therefrom, 
fects  as  that  it  is  not  properly  encased,  Fuller  v.  'New  York,  N.  H.  &  H.  R.  Co. 
that  it  is  made  of  an  inferior  kind  of  (1900)  175  Mass.  424,  56  N.  E.  574. 
stone,  that  it  has  no  rest,  and  that  it  is  As  the  effect  of  steam  pressure  is  a 
nin    at    an    excessive  speed.     Breig  v.   matter   of   common   knowledge,   an   em- 


IOCS 


MASTER  AND  SERVANT. 


[chap.  Xxt. 


sections.     It  cannot  be  said  that  tlaey  have  established  any  definite 
doctrines,  except,  perhaps,  in  respect  to  a  few  of  the  more  frequently 

ployee  in  charge  of  a  boiler,  one  of  all  events,  but  no  specific  reference  is 
whose  duties  was  to  keep  the  blow  pipe  made  to  this  element, 
in  order,  is  presumed  to  have  under-  (x)  Push  poles. — A  brakeman  entire- 
stood  the  risk  of  the  parting  of  the  blow  ly  familiar  with  switching  cars  and 
pipe  a.s  the  steam  was  turned  into  it,  at  with  push  poles  used  in  that  business 
the  point  where  the  vertical  section  en-  cannot  recover  from  his  employer  for 
iered  the  elbow  connecting  it  with  the  personal  injuries  received  in  the  use  of 
horizontal  section,  the  result  being  that  a  push  pole  of  green  wood,  8  feet  in 
the  horizontal  section  flew  up  and  length,  only  5  inches  thick  at  the  larger 
struck  him,  where  a  common  laborer  end  and  3  inches  thick  at  the  smaller 
who,  shortly  before  the  accident,  had  end,  and  not  iron  bound  in  any  way, 
disconnected  the  pipe  at  the  elbow  in  which  he  picked  up  and  placed  on  the 
order  to  clean  it,  informed  him  that  engine,  and  at  the  place  of  the  accident 
there  was  only  one  thread  on  the  pipe,  threw  from  the  engine  and  picked  up 
and  that  it  was  barely  caught  in  the  el-  and  used  in  the  work  in  which  he  was 
bow,  and  was  instructed  by  him  to  re-  injured.  Maul  v.  Queen  Anne's  B.  Co. 
place  it  in  the  same  condition.  Mackey  (1899)  1  Penn.  (Del.)  561,  42  Atl.  990. 
V.  Newberry  Furnace  Co.  (1899)  119  (y)  Kettles. — An  experienced  em- 
Mich.  552,  78  N.  W.  783.  ployee    in    a    candy    factory,    well     ac- 

An  experienced  engineer  who,  without  quainted  with  a  furnace  used  therein, 
ascertaining  the  condition  of  the  stop-  which  has  no  rings  belonging  to  it  and 
cock  between  the  boiler  and  a  supply  is  not  adapted  for  the  use  of  kettles  of 
pipe,  proceeds  to  remove  the  pipe  while  different  sizes,  is  guilty  of  contributory 
steam  is  up,  is  negligent.  Bisciioff  v.  negligence  in  not  observing  the  obvious 
St.  Paid  Bethel  Asso.  (1901)  82  Minn,  risk  that  a  ring  belonging  to  another 
105,  84  N.  W.  731.  furnace,  selected  oy  him  and  laid  on  the 

(u)  Furnaces.  —  A  boiler  inspector  furnace  in  use,  may  cling  to  the  kettle 
who  represented  that  he  possessed  the  full  of  melted  sugar,  and  fall  to  the 
requisite  experience  to  perform  such  floor  while  he  is  removing  the  kettle,  or 
work,  and  saw  and  knew  the  conditions  the  equally  obvious  fact  that  this  had 
surrounding  him,  cannot  recover  for  an  happened  in  this  particular  instance, 
injury  sustained  by  falling  into  the  Barnard  v.  Schrafft  (1897)  168  JNIass. 
combustion  chamber,  in  which  were  hot    211,  46  N.  E.  621. 

ashes  and  burning  soot.     Westville  Coal        (z)  Action  of  electricity. — An  employ- 
V.  Millca   (1897)    75  111.  App.  638.      er  is  not  bound  to  instruct  an  experi- 
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(v)  Ladders. — An  experienced  me-  enced  lineman  as  to  the  danger  of  hand 
chanic  who  mounted  a  ladder  standing  ling  live  electric  wires.  Junior  v.  Mis- 
upon  the  floor  of  a  factory,  and  was  souri  Electric  Light  &  P.  Go.  (1895)  127 
thrown  from  it  to  his  injury,  by  reason  Mo.  79,  29  S.  W.  988. 
of  its  slipping  from  beneath  him,  is  The  fact  that  the  upper  switch  of  an 
guilty  of  contributory  fault  in  failing  electric  lamp  is  wanting  is  obvious  to 
to  observe  the  absence  of  spikes  to  hold  an  experienced  lineman.  Wray  v. 
it  in  place,  since  the  defect  was  open  Southwestern  Electric  Light  &  Water 
and  obvious.  Borden  v.  Daisy  Holler  Pou-er  Co.  (1897)  68  Mo.  App.  380 
MiH  Co.  (1898)  98  Wis.  407,  74  N.  W.  (aa)  Condensation  of  steam.— The, 
91-  danger     of     working    in    a   mill   where 

(w)  Bars  for  lifting,  etc. — A  maehin-  steam  from  a  leak  is  so  abundant  as  to 
ist  of  twenty  years'  experience  is  pre-  make  it  difficult  to  see  is  presumed  to 
sumed  to  be  aware  that  a  pinch  bar  be  understood  by  a  skilled  employee, 
may  slip  upon  a  rail,  if  its  heel  becomes  Peterson  v.  Sherry  Lumber  Co.  (1895) 
dull.  Holt  V.  Chicago,  M.  &  St.  P.  R.  90  Wis.  83,  62  N.  W.  948 
Co.  (1896)  94  Wis.  596,  69  N.  W.  352.  (bb)  Action  of  gravitation  upon  va- 
Where  a  claw-bar  slips  while  a  section  rious  substances. — An  employee  of  three 
hand  is  putting  a  spike,  and  strikes  years'  experience,  excavating  at  bottom 
him  in  the  head,  he  cannot  recover,  of  a  frozen  sand  bank,  assumes  the  risk 
Louisville,  E.  <&  St.  L.  Consol.  R.  Co.  v.  of  injury  by  its  falling  down  upon  him, 
Allen  (1893)  47  111.  App.  465  (servant  where  he  knows  that  blasting  has  been 
here  presumably  had  some  experience  at    resorted   to,   to   break   down   the   bank, 
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recurring  situations  and  conditions.     In  much  the  larger  number  of 
instances  they  are,  as  precedents,  valuable  merely  by  way  of  analogy. 


and  the  danger  of  its  falling  is  open  and 
obvious.  Larsson  v.  McClure  (1897) 
95  Wis.  533,  70  N.  W.  662  (plaintiff  ad- 
mitted that  "he  did  not  look  to  see"). 
A  bricklayer  engaged  in  building  a 
sewer  in  a  trench  in  which  the  bracing 
was  done  after  consultation  with  liim, 
must  be  held  to  have  assumed  the  risk 
of  the  caving  in  of  the  bank  at  a  point 
where  the  sheathing  was  not  driven 
down  to  within  2  or  3  feet  of  the  bot- 
tom of  the  trench,  caused  by  the  perco- 
lation of  water,  aided  by  the  jar  of  a 
blast,  w^here  he  had  had  experience  in 
such  work,  and  where  he  returned  after 
the  explosion,  looked  at  the  bank  as  he 
passed  down  into  the  trench,  and  was 
just  resuming  work  when  it  fell  upon 
him.  Curley  v.  Hoff  (1899)  62  N.  J. 
L.  758,  42  Atl.  731.  A  servant  expe- 
rienced in  excavating  work  was  held  to 
understand  as  well  as  his  employer  the 
danger  incident  to  being  in  an  unshored 
trench  dug  where  there  was  a,  layer  of 
quicksand  underneath  layers  of  hard 
earth  and  gravel.  Regan  v.  Palo 
(1898)  02  N.  J.  L.  30,  41  Atl.  364 
(court  expressly  referred  to  the  fact 
that  the  inexperience  of  the  servant  was 
not  relied  on  by  his  counsel).  A  la- 
borer who  has  previously  worked  at 
quarrying  stone,  mining,  and  digging 
wells  cannot  recover  for  an  injury 
caused  by  the  collapse  of  an  unshored 
trench  13  feet  deep.  Walker  v.  Scott 
(1901;  Kan.)  64  Pac.  615,  Reversing 
(1900)  10  Kan.  App.  413,  61  Pac.  1091. 
The  danger  that  an  unshored  trench 
four  feet  deep  may  cave  in  is  presumed 
to  be  appreciated  by  an  employee  who 
has  been  engaged  for  three  years  in  lay- 
ing service  pipes  and  taking  up  street 
mains.  Foley  v.  Grand  Rapids  Gas- 
light Co.  (1901)  127  Mich.  671,  87  N. 
W.  53.  A  railway  company  is  not  lia- 
ble for  the  death  of  a  shoveler  caused 
by  the  falling  of  a  bank  of  earth  upon 
him,  where  he  has  been  for  a  year  en- 
gaged in  the  same  duties,  and  the  ordi- 
nary method  of  work  has  been  to  under- 
mine the  bank  and  allow  it  to  fall  to 
the  bottom  of  the  excavation.  Rasmus- 
sen  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1884) 
65  Iowa,  236,  21  N".  W.  583. 

The  risk  of  injury  to  a  person  shovel- 
ing coal  at  night  in  an  uncovered  coal 
yard,  from  the  falling  away  of  a  frozen 
crust  of  soft  coal  overhanging  the  coal 
bank,  is  assumed  by  an  employee  who 
has  worked  four  years  in  the  day  gang. 


and  four  years  in  the  night  gang, 
and  is  thoroughly  familiar  with  all  the 
surroundiiiffs.  Casey  v.  Grand  Trunk 
R.  Co.  (1894)  68  N.  H.  162,  44  At!. 
92. 

An  experienced  miner  who  volunta- 
rily prosecutes  the  work  of  sinking  a 
shaft  in  a  mine  assumes  the  risk  of  a 
cave-in  while  timbering  the  shaft,  where 
he  knows  more  of  the  shaft  and  the 
character  of  the  ground  than  his  em- 
ployer, and  believes  that  it  can  be  tim- 
bered before  it  will  cave  in.  Stiles  v. 
Richie  (1896)  8  Colo.  App.  303,  46  Pac. 
694. 

(cc)  Handling  of  heavy  objects. — 
(See  also  subd.  (gg),  infra.)  Where 
a  workman  who  has  been  engaged  for  a 
considerable  time  in  unloading  logs 
from  cars  on  to  a  skidway  removes  the 
obstacle  which  holds  a  log  in  its  place 
on  a  car,  and  thus  sets  it  rolling  to- 
wards him  while  he  is  in  such  a  posi- 
tion that  he  cannot  escape  from  it  into 
the  "dodge-hole"  provided  as  a  refuge, 
no  recovery  can  be  had  for  his  death 
consequent  upon  such  action.  Gulf,  B. 
&  K.  C.  R.  Co.  V.  Hernamdez  (1898; 
Tex.  Civ.  App.)  45  S.  W.  197.  The  risk 
of  being  struck  by  a  log  which  slipped 
on  a  log  deck,  the  skids  of  which  were 
unprovided  with  any  stops  or  barriers 
to  prevent  such  accidents  when  the  saw 
carriage  was  in  motion,  was  held  to 
have  been  assumed  by  a  servant  who 
had  worked  about  sawmills,  a  portion 
of  the  time  inside,  and  who  had  rolled 
logs  with  a  cant  hook,  though  not  on  to 
a  saw  carriage.  Sladky  v.  Marinette 
Luniher  Co.  (1900)  107  Wis.  250,  83  N. 
W.  514. 

From  the  nature  of  his  employment 
a  'section  foreman  is  presumed  to  have 
a  full  appreciation  of  the  danger  of 
handling  a  heavy  body  like  a  rail  v^fith 
insufficient  appliances,  and  he  cannot 
recover  if,  in  trying  to  straighten  the 
rail  without  the  proper  implement,  it 
strikes  and  injures  him.  Texas  &  P.  R. 
Co.  V.  Bradford  (1886)  66  Tex.  732,  59 
Am.  Rep.  739,  2  S.  W.  595. 

An  employee  twenty-five  years  of  age, 
experienced  in  handling  freight  in  a 
warehouse,  is  chargeable  with  knowl- 
edge of  the  dangers  involved  in  moving 
across  aji  uneven  floor  a  millstone 
which,  on  account  of  the  bulge  on  one 
of  its  surfaces,  is  heavier  on  that  side. 
Walsh  V.  St.  Paul  &  D.  R.  Co.  (1880) 
27  Minn.  367,  8  N.  W.  145. 
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397.  Risks  not  deemed  to  be,  as  a  matter  of  law,  within  the  compre- 
hension of  servants  having  some  experience. —  In  the  note  below  are 


A  carpenter  of  ten  years'  experience 
cannot  recover  for  an  injury  due  to  the 
fact  that  one  end  of  a  beam  slipped  into 
the  mortise  prepared  for  it  so  far  that 
the  other  end  slipped  oflf  of  its  sup- 
port, and,  falling  upon  a  scaffold,  broke 
it  down.  Smith  v.  Tromanhauser 
(1895)   63  Minn.  98,  65  N.  W.  144. 

It  has  been  held  that  an  employee  of 
a  lumber  company,  who  had  been  at 
work  for  three  weeks,  could  not  recover 
for  injuries  caused  by  the  fall  of  an  un- 
usually long  piece  of  lumber  from  a 
truck  to  which  it  had  not  been  bound 
as  it  should  have  been.  Bazlehurst  v. 
Brunsirick  Lumber  Go.  (1894)  94  Ga. 
535,  19  S.  E.  756. 

That  the  moving  by  hand  of  heavy 
and  unwieldly  pieces  of  iron,  on  their 
edges,  requires  care  to  prevent  their 
falling  on  the  workmen,  is  deemed  to  be 
manifest  to  an  employee  who  has  been 
engaged  in  work  of  the  same  general 
character,  though  the  pieces  of  iron  are 
larger  and  heavier  than  usual.  Cun- 
ningham V.  Ft.  Pitt  Bridge  'Works 
(1901)    197  Pa.  625,  47  Atl.  846. 

A  servant  who  has  had  experience  in 
handling  heavy  objects,  and,  while  en- 
gaged with  others  in  unloading  by 
hand  heavy  iron  beams  from  a  wagon  on 
which  he  has  helped  to  load  them,  is  in- 
jured by  one  of  them  in  a,  manner  not 
explained  by  the  evidence,  is  presumed 
to  know  as  much  about  the  danger  as 
anyone.  'Nephew  v.  Whitehead  (1900) 
123  Mich.  255,  81  N.  W.  1083. 

It  is  not  negligence  for  one  superin- 
tending the  handling  of  a  heavy  stone, 
to  fail  to  give  specific  instructions  to 
experienced  workmen  to  be  careful  not 
to  get  their  hands  or  feet  under  the 
stone  as  they  are  letting  it  down.  La 
Belle  V.  Montague  (1899)  174  Mass. 
453,  54  N.  E.  859.  The  insecure  posi- 
tion of  n,  large  stone  left  standing  on 
its  edge  without  props  is  presumed  to 
be  known  to  a  servant  engaged  in  the 
specifio  work  of  loading  and  unloading 
stones  and  placing  them  in  his  employ- 
er's yard:  and  he  cannot  recover  for  in- 
juries caused  by  its  falling  on  him  when 
he  was  about  to  attach  the  "dogs"  to  it. 
Salem  Bedford  Stone  Go.  v.  Holbs 
(1894)   11  Ind.  App.  27,  38  N.  E.  538. 

An  experienced  longshoreman  who 
obeys  an  order  to  get  into  a  position 
where  he  can  push  a  draft  of  goods  to- 
wards the  mitfdle  of  the  hatchway,  in- 
stead of  pulling  it,  as  he  would  prefer 


to  do,  cannot  recover  for  an  injury 
caused  by  the  bale  of  goods,  which  falls 
from  the  cargo  piled  behind  him,  this 
being  a  risk  which  he  is  presumed  to 
comprehend.  O'Gonnell  v.  Glark  (1897) 
22  App.  Div.  466,  48  N.  Y.  Supp.  74.  A 
longshoreman  of  several  yea,rs'  experi- 
ence assumes  the  risk  that  a  chock  on 
a  truck  which  he  is  taking  down  an  in- 
clined gangway  may  give  way  and  allow 
a  barrel  loaded  thereon  to  fall.  Mc- 
Gamphell  v.  Gunard  S.  8.  Co.  (1891) 
36  N.  Y.  S.  R.  852,  13  N.  Y.  Supp.  288. 

(dd)  Inflammable  and  explosive 
gases. — The  danger  that  naphtha  used 
in  making  a  varnish  may  be  exploded 
by  the  heat  of  a  furnace  in  an  adjoin- 
ing room  is  presumed  to  be  understood 
by  a  skilled  workman  fully  acquainted 
with  the  process  of  manufacture.  Hauk 
V.  Standard  Oil  Co.  (1899)  38  App. 
Div.  621,  56  N.  Y.  Supp.  273.  A  serv- 
ant who  has  worked  for  a  year  and  a 
half  in  a  petroleum  refinery  is  presumed 
to  have  acquired  sufficient  knowledge  of 
the  nature  and  properties  of  the  oil  to 
understand  that  its  products  are  ca- 
pable— especially  under  a  condition  of 
great  heat — of  generating  explosive 
gases,  and  that  it  is  unsafe  to  bring  flre 
into  contact  with  those  gases  when  they 
are  being  evolved.  Benfield  v.  Vacuum 
Oil  Go.  (1894)  75  Hun,  209,  27  N.  Y. 
Supp.  16  (no  duty  to  instruct).  No  ac- 
tion can  be  maintained  for  the  death  of 
an  experienced  miner  killed  by  an  ex- 
plosion due  to  his  carrying  a  lighted 
lantern  past  an  oil  well  from  which  he 
could  smell  and  hear  gas  escaping. 
McClafferty  v.  Fisher  (1885;  Pa.)  1 
Cent.  Rep.  571,  2  Atl.  60. 

An  employer  is  not  liable  for  injuries 
to  an  employee,  sustained  while  paint- 
ing the  inside  of  a  tank  with  black  var- 
nish, through  the  ignition  of  the  fumes 
of  the  varnish  from  a  torch  held  by  a 
fellow  workman,  where  the  employment 
had  continued  for  twelve  years,  and  it 
was  a  part  of  the  employee's  regular 
duty  to  paint  the  tanks.  Lyons  v.  Bos- 
ton Towage  &  Lighterage  Go.  (1895) 
163  Mass.  158,  39  N.  E.  800. 

(ee)  Inflammable  dust.  —  A  servant 
who  has  been  engaged  for  three  years  in 
certain  work,  is  chargeable  with  knowl- 
edge of  the  inflammability  of  the  dust 
incident  to  such  work,  if  it  is  a  matter 
of  common  knowledge.  O'Reilly  v. 
Bouker  Fertilizer  Go.  (1899)  174  Mass. 
202,  54  N.  E.  534. 
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(flf)  Explosives ;  use  of.  —  A  servant 
familiar  with  the  incidents  of  blasting 
rock  with  dynamite  is  presumed  to  un- 
derstand that  occasionally  some  of  the 
charges  remain  unexploded  in  the  brok- 
en pieces  of  rock.  Staldter  v.  Hunting- 
ton (1899)   153  Ind.  354,  55  N.'  E.  88. 

A  servant  who  has  been  employed  in 
various  mines  for  two  years,  and  in  de- 
fendant's mine  for  three  months,  is  pre- 
sumed to  understand  the  extent  of  the 
danger  incident  to  using  as  a  tamping 
bar  a  piece  of  gas  pipe  plugged  with 
wood.  King  v.  Morgan  (1901)  48  C.  C. 
A.  507,   109  Fed.  446. 

Since  an  experienced  miner  who  for 
extra  compensation  undertakes  to  draw 
the  pillars  and  stubs  at  a  cross-entry  In 
a  mine  has  at  least  as  much  knowledge 
as  his  employer  as  to  the  danger  of  the 
fall  of  rocks  from  the  roof  when  blast- 
ing, he  assumes  the  risk  thereof.  Wat- 
son V.  Kansas  &  T.  Goal  Co.  (1893)  52 
Mo.  App.  366.  A  servant  who,  after 
having  been  engaged  for  a  considerable 
time  in  a  mine,  goes  to  work  upon  a 
narrow  roadway  in  a  mine  above  a  preci- 
pice about  75  feet  high,  in  the  business 
of  blasting  down  and  carting  away  un- 
der a  precipice  immediately  above  him, 
assumes  the  risk  that  the  fall  of  rocks 
shaken  loose  by  the  blasting  may  knock 
him  off  from  such  roadway.  Bennett  v. 
Tintic  Iron  Co.  1893)  9  Utah,  291,  34 
Pac.  61. 

An  employee  who  for  several  months 
has  been  engaged  in  tramming  or  filling 
cars  with  ore  in  a  cut  or  stope  of  a 
mine,  and  who  knows  of  frequent  blast- 
ings and  that  loose  rock  and  ore  often 
fall  from  the  roofs  and  sides,  assumes 
the  risk  of  such  an  occurrence  while  he 
is  engaged  in  erecting  a  scaffold.  Paule 
V.  Florence  Min.  Co.  (1891)  80  Wis.  350, 
50  N.  W.  189. 

(gg)  Insufficiency  of  the  number  of 
servants  in  a  given  instance. — As  a  car- 
penter is  presumed  to  know  something 
by  experience  about  the  weight  of  tim- 
ber and  the  capacity  of  a  certain  num- 
ber of  men  to  handle  it,  he  cannot  re- 
cover for  injuries  received  while  he  was 
helping  to  load  a  heavy  piece  on  a  car 
with  a  gang  of  four  men,  his  own  testi- 
mony being  that  he  thought  this  num- 
ber sufficient.  Bryan  v.  Southern  R.  Co. 
(1901)  128  N.  C.  387,  38  S.  E.  914.  A 
servant  who  had  been  engaged  for  a  long 
time  in  such  work  was  held  capable  of 
judging  the  number  of  employees  neces- 
sary to  perform  safely  the  work  of  un- 
loading rails  from  a  push  car.  South- 
ern Kansas  R.  Co.  v.  Drake  (1894)  53 
Kan.  1,  35  Pac.  825. 


In  a  case  where  a  section  man  was  in- 
jured while  assisting  the  other  laborers 
to  lift  a  hand  car  off  the  track  when  a 
train  was  approaching,  the  defendant  is 
entitled  to  an  instruction  that  the  plain- 
tiff cannot  recover  if  the  weight  of  the 
car  and  the  nvimber  of  men  necessary  to 
handle  it  were  open  and  patent  to  com- 
mon observation.  St.  Louis,  A.  &  T.  R. 
Co.  V.  Lemon  (1892)  83  Tex.  143,  18  S. 
W.  331  (experience  not  specifically  men- 
tioned here,  nor,  so  f^r  as  appears,  re- 
lied upon). 

The  risk  caused  by  the  insufficient 
number  of  servants  assigned  to  the  task 
of  hoisting  a  heavy  timber  was  held  to 
be  patent  to  a,  laborer  in  a  bridge-re- 
pairing gang.  Texas  &  P.  R.  Co.  v. 
Rogers  (1893)  6  C.  C.  A.  403,  13  U.  S. 
App.  547,  57  Fed.  378.  In  this  case  the 
servant's  experience  was  not  expressly 
adverted  to,  but  it  may  perhaps  be, 
inferred,  from  the  duties  in  which  he 
was  engaged,  that  he  had  had  some  ex- 
perience. At  all  events  it  is  difficult  to 
concede  that  a  raw  workman  can  be 
charged,  as  a  matter  of  law,  with  the 
possession  of  the  knowledge  here  im- 
puted. 

(hh)  Operation  of  mines. —  (See  also 
subd.  (bb),  (ff),  supra.)  The  danger 
of  working  in  an  insufficiently  timbered 
shaft  is  imminent  and  obvious  to  an  ex- 
perienced miner, — especially  after  he 
has  been  once  injured  by  a  falling  stone. 
Morhach  v.  Home  Min.  Co.  (1894)  53 
Kan.  731,  37  Pac.  122. 

A  servant  who  has  worked  in  the  de- 
fendant's mine  tour  months,  and  in 
mines  similarly  constructed  for  ten 
years,  accepts  all  such  risks  as  may  re- 
sult from  the  manner  in  which  the  tun- 
nel which  serves  as  an  exit  from  the 
mine  is  constructed,  and  from  the  sys- 
tem on  which  the  empty  and  loaded  cars 
are  operated  therein;  and  he  cannot  re- 
cover for  an  injury  received  in  attempt- 
ing to  climb  on  to  a  loaded  car  on  one 
track  to  escape  being  run  over  by  a 
train  of  empty  cars  on  the  other  track, 
which,  to  his  knowledge,  might  pass  at 
any  moment.  Forbes  v.  Boone  Valley 
Coal  d-  R.  Co.  (1901)  113  Iowa,  94,  84 
N.  W,.  970. 

An  experienced  coal  miner  having  sole 
charge  of  the  ventilation  of  the  mine, 
and  who  knows  better  than  any  other 
employee  the  character  and  location  of 
wooden  buildings  at  its  entrance,  and 
the  danger  of  smoke  being  carried  into 
the  mine  in  case  of  their  burning,  as- 
sumes the  risk  of  being  suffocated  there- 
by. Coal  Creek  Min.  Co.  v.  Davis 
(1891)   90  Tenn.  711,  18  S.  W.  387. 
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collected  some  cases  in  which  the  ignorance  of  experienced  servants 
was  held  to  be  excusable. ■* 

An  examination  of  these  cases  shows  that,  if  we  except  such  cases 
as  that  in  subd.  (a)  of  the  note,  which  is  .preferably  referred  to  the 
consideration  that  the  accident  was  due  to  conditions  which  rarely 
occurred,  the  rationale  of  all  the  decisions  cited  is  that  the  particular 
kind  of  technical  knowledge  acquired  by  the  servant  was  not  of  such 
a  character  that  the  only  reasonable  inference  was  that  he  was  com- 
petent to  understand,  and  should  have  understood,  the  risks  created 


In  Heath  v.  Whitehreast  Coal  &  Min. 
Go.  (1885)  65  Iowa,  737,  23  N.  W.  148, 
the  court  thought  that  an  experienced 
miner  was  chargeable  with  knowledge  of 
the  want  of  some  system  to  prevent  the 
escape  of  ears  on  the  grades  in  the  en- 
tries, but  reversed  the  judgment  for  the 
plaintiff  on  another  ground. 

(ii)  Quarries. — In  Kecd  v.  Stoclc- 
meyer  (1896)  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186,  the  plaintifi'  was 
called  away  from  his  regular  work  to 
split  stones  in  a  quarry  by  means  of 
wedges,  and,  while  so  engaged,  a  piece 
broke  off  and  fell  upon  him.  The  court 
in  discussing  the  question  whether  the 
circumstances  required  a  warning  said: 
"The  only  possible  concealed  risk  arose 
from  the  presence  of  seams  in  the  stone 
in  the  quarry.  Stockmeyer  was  no 
novice  in  this  work.  He  was  a  man  of 
mature  age,  of  ordinary  intelligence,  and 
for  several  years  had  been  employed  in 
and  about  quarries.  His  testimony 
shows  beyond  contention  that,  for  some 
two  months  during  his  previous  employ- 
ment by  Reed,  he  had  worked  at  chan- 
nelling stone;  that  he  knew  generally  of 
the  existence  of  seams  throughout  all  the 
quarries  in  the  neighborhood,  and  that 
the  stone  was  liable  to  break  by  reason 
of  the  seams  during  the  progress  of  the 
work  of  channelling  and  of  cutting  out 
the  stone.  He  did  not,  it  is  true,  know 
of  seams  in  this  particular  block  of 
stone;  nor  could  Drehoble  or  the  de- 
fendant in  error  know;  and  for  the  like 
reason, — that  it  was  covered  with  earth 
and  dust.  He,  however,  knew  the  fact 
that  seams  existed  in  stone  throughout 
the  quarries,  and  the  danger  therefrom, 
and  had  equal  opportunity  with  the 
master  and  Drehoble  of  ascertaining  the 
existence  of  seams  in  this  particular 
stone,  for  he,  with  Drehoble,  had  been  at 
work  upon  it  prior  to  the  injury.  All 
the  warning  that  could  have  been  re- 
quired of  the  master,  or  of  the  vice  prin- 


cipal acting  for  the  master,  was  to  call 
the  attention  of  the  servant  to  the  pos- 
sible existence  of  seams  in  this  particu- 
lar stone.  But  Stockmeyer  knew  that 
fact  from  his  general  knowledge  of  the 
character  of  the  quarries.  It  was  a  fact 
of  which  he  was  bound  to  take  notice. 
No  warning  could  make  the  danger  more 
manifest  to  him." 

(jj)  Erection  of  buildings. — An  em- 
ployer is  not  bound  to  warn  an  experi- 
enced workman  engaged  in  the  construc- 
tion of  a  building,  of  temporary  con- 
ditions incidental  to  construction,  and 
against  which  such  workman  should  be 
upon  his  guard.  Beique  v.  Hosmer 
(1897)  169  Mass.  541,  48  N.  E.  338. 
The  fact  that  a,  roof  will  be  in  an  inse- 
cure condition  up  to  the  time  when  a 
certain  piece  shall  have  been  put  in 
place  is  presumed  to  be  known  to  one  fa- 
miliar with  the  eonstruetiom  Campbell 
V.  Mullen  (1895)   60  111.  App.  497. 

(kk)  Demolition  of  structures. — No 
cause  of  action  is  stated  by  a  declaration 
framed  upon  the  theorv  that  it  was  neg- 
ligence to  direct  a  laborer  accustomed 
to  such  work  to  take  down  a  scaffold 
fourteen  years  old,  without  having  an 
examination  made  to  see  whether  the 
operation  could  be  safely  performed. 
The  pi-esumption  is  that  he  understood 
what  was  necessary  to  be  done  in  order 
that  the  work  might  be  safely  executed. 
Wright  v.  Dunlop  (1893)  20  Sc.  Sess. 
Cas.  4th  Series,  363  (demurrer  sus- 
tained) . 

(11)  Work  on  ships. —  (See  also  subd. 
(o),  (ce),  supra.)  Handling  the  line 
at  the  bow  of  a  tug  is  a  risk  assumed  by 
a  man  employed  to  do  general  work  on 
the  deck,  although  he  has  never  pre- 
viously handled  any  line  but  that  at  the 
stern.  Williams  v.  Churchill  (1884) 
1:37  Mass.  243,  50  Am.  Rep.  304.  See 
also  §  404,  infra. 

'(a)  Railway  cars;  construction  and 
operation  of. — The  necessity  for  uniting 
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by  the  conditions  whicti  caused  the  injury.  It  is  evident,  therefore, 
that  these  decisions  are,  in  the  last  analysis,  illustrations  of  the  same 
class  of  situations  as  those  exemplified  in  §  395,  ante. 

C.  Minority  as  a  difpekentiating  element  ;  significance  of. 

For  other  cases  bearing  upon  the  extent  of  the  knowledge  which  is 
imputed  to  minor  servants,  see  §§  24-9,  348,  ante,  and  chapter  xxv., 
post. 

398.  Generally.—  It  has  already  been  shown  (§  291,  ante),  that, 
where  the  injured  servant  is  a  minor,  the  defense  is  not  aided  by  the 

a  oar  furnished  with  an  ordinary  coupler  matter  of  special  skill  to  determine  how 
to  one  furnished  with  a  "Miller"  coupler  much  wear  such  a  wheel  will  stand. 
is  not  such  a,  common  occurrence  that  Bridges  v.  iit.  Louis,  I.  M.  <&  S.  R.  Co. 
even  an  experienced  brakeman  who  has  (1879)  6  Mo.  App.  389. 
never  observed  such  an  occurrence  can  (o)  Weight-sustaining  structures. — 
be  said,  as  a  matter  of  law,  to  know  that  Although  an  employee  had  been  accub- 
the  lateral  motion  of  which  a  "Miller"  tomed  to  work  on  the  "traveler"  contain- 
coupler  is  capable  will  sometimes  cause  ing  the  engine  and  other  appliances  by 
it  to  slip  past  an  ordinary  coupler,  and  which  the  girders  for  an  elevated  rail- 
thus  allow  the  two  cars  to  come  to-  way  trestle  were  hoisted,  and  may  have 
gether.  Russell  v.  Minneapolis  &  St.  L.  seen  that  it  was  constantly  being  moved 
R.  Co.  (1884)  32  Minn.  230,  20  N.  W.  forward  on  the  trestle  before  the  span 
147.  on  which  it  was  to  rest  was  properly 
(b)  Construction  and  operation  of  lo-  braced  and  bolted,  he  was  not,  as  matter 
comotives. — Where  an  engine  having  too  of  law,  chargeable  with  knowledge  of 
high  a  pilot  was  derailed  by  a  collision  the  danger  that,  while  the  "traveler" 
with  a  horse,  it  was  held  to  be  for  the  was  being  moved  forward,  its  weight 
jury  to  say  whether  the  engineer,  an  ex-  might  communicate  a  swaying  movement 
perienced  employee,  understood  the  risk  to  the  imperfectly  secured  span  and 
of  such  an  eventuality.  Fordyce  v.  Ed-  cause  it  to  fall.  Davidson  v.  Cornell 
wards  (1895)  60  Ark.  438,  30  S.  W.  (1892)  132  N.  Y.  228,  30  N.  E.  573. 
758.  A  carpenter  of  ordinary  skill  is  not 

As  a  locomotive  engineer  is  not  pre-  chargeable,     as    matter    of    law,    with 

sumed  to  have  knowledge  of  defects  in  knowledge    of    the    fact    that    hemlock 

his  engine  which   arise  from    its    being  boards  i  of    an    inch    in   thickness    are 

constructed  on  wrong  mechanical  prin-  unfit  to  use  for  the  supports  of  a  seaf- 

ciples,  it  is  not  error,  in  an  action  for  fold  in  cold  wet  weather,  inasmuch  as 

his  death  caused  by  the  derailment  of  such  timber  becomes  very  brittle  when 

the  locomotive,  to  refuse  to  charge  the  exposed  to  rain  and  frost.     Twomey  v. 

jury  that,  if  they  believed  that  the  en-  Swift    (1895)    163  Mass.  273,  39  N.  E. 

gine    was    topheavy    or    unequally    bal-  1018. 

anced,  that  the  boiler  was  unduly  ele-  One  engaged  on  the  construction  of  a 
vated  above  the  rails,  that  such  condi-  scaffold  between  piers  in  a  river,  for  the 
tion  of  the  engine  was  the  proximate  erection  of  a  bridge,  though  an  efBcient 
cause  of  deceased's  death,  and  that  the  laborer,  is  not,  as  matter  of  law,  charge- 
defective  condition  of  the  engine  was  able  ^^'ith  a  comprehension  of  the  risk  of 
open  to  observation,  they  should  find  for  collapse  of  the  soaflfold  from  improper 
defendant.  Galveston,  H.  &  S.  A.  R.  Co.  driving  of  the  piles  and  bracing  of  the 
v.  Smith  (1900)  24  Tex.  Civ.  App.  127.  structure.  Pursley  v.  iJdge  Moor  Bridge 
57  S.  W.  999.                                                '  Works  (1900)  56  App.  Div.  71,  67  N.  Y. 

The  fact  that  a  locomotive  wheel  was  Supp.  719,  Affirmed  in  (1901)  168  N.  Y. 

open  to  the  inspection  of  a  fireman,  and  589,  60  N.  E.  1119. 

was  so  worn  as  to  be  more  than  ordin-  (d)    Masonry. — Whether  plaintiffs  as- 

arily    dangerous,    will    not     defeat    his  sumed  the  risk  of  putting  terra  cotta 

action  for  an  injury  due  to  the  defect,  coping   on   a   wall    without    having    it 

since  he  is  not  an  expert,  and  it  is  a  bound  together  with  iron  ties,  or  were 
Vol.  I.  M.  &  S.— 68, 
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presumption  which  is  entertained  in  respect  to  an  adult,  that  those 
Avho  enter  any  given  employment  appi-eciate  the  ordinary  risks  which 
it  involves.  Speaking  more  generally  and  without  reference  to  this 
particular  class  of  risks,  it  may  he  said  that  the  fact  of  minority  in- 
creases, to  a  greater  or  less  extent,  the  probability  that  his  faculties 
of  observation  and  comprehension  are  more  limited  than  those  of  the 
typical  person  of  ordinary  intelligence,  whose  supposed  capacity  for 
appreciating  dangers  furnishes  the  juridical  standard  by  which  the 
existence  or  absence  of  obligatory  knowledge  is  tested.  The  obvious 
effect  of  this  consideration,  when  viewed  in  relation  to  the  common- 
law  system  of  jury  trials,  is  that  the  range  of  circumstances  under 

not  in  the  exercise  of  ordinary  care,  is  lacing  a  parted  belt  by  standing  on  a 

a  question  for  the  jury,  where  there  is  platform   suspended   beneath   a   rapidly 

evidence  that  they  knew  nothing  about  revolving  shaft,  and  holding  one  end  of 

any   irons,   and   relied   entirely   on   the  the  belt  so  that  it  formed  a  loop  around 

foreman,  and  were  not  familiar  with  the  the  shaft,  with  no  special   instructions 

kind    of    terra   cotta   they   were   using,  other  than  "to  hold  the  heft  of  the  belt 

which  projected  more    than    that    they  off  the  shaft,"  and  to  "be  sure  and  hold 

had  been  accustomed  to,  although  there  it  on  the  plain  piece  of  shaft,"  should 

is  evidence  that  they  were  of  more  than  have  been  instructed  that  his  failure  to 

ordinary  skill  and  experience  as  masons,  do   so  would   render   the  belt  liable  to 

Oibson    V.    Sullivan    (1895)    164    Mass.  "crawl"  towards  the   pulley,  or   should 

557,  42  N.  E.  110   (part  of  coping  fell),  have   inferred  the  existence  of  project- 

(e)   Machinery. — It  is  for  the  jury  to  ing  set  screws  in  the  hub  of  a  pulley,  not 

say  whether  a  man  who,  before  hiring  easily  seen  in  the  dim  light,   from  his 

himself  to   the  defendant,   had   worked  knowledge  of  the  manner  in  which  other 

for  about  a  year  in  the  picker  room  of  pulleys  in  the  shop  were  secured  to  the 

a  cotton  mill,  but  who  testifies  that  he  shafting, — is  a  question  for  the  jury  in 

knew  nothing  of  the  internal  construe-  an  action  against  the  employer  for  the 

tion  of  a  picker,  should  have  been  in-  death  of  the  employee,  caused  by  being 

structed  as  to  the  risk  of  removing  clogs  snatched  from  the  platform  by  the  belt, 

of  cotton  from  the  machine  while  the  which  wound  around  the  hub  of  the  pul- 

beater  was  in  motion, — especially  where  ley   on  each   side   of   and   over   the   set 

it  is  also  in  evidence  that  the  picker  boss  screws.    Lintoti  v.  Nashua  Iron  d  Steel 

had,  in  his  presence,  removed  clogs  with-  Go.   (1899)   69  N.  H.  628,  44  Atl.  98. 

out  stopping  the    machinery,    and    had  (f)   Elevators. — In   a   case   where   an 

thus  set  an  example  which  it  might  have  employee  was  injured    by    an    elevator 

been  dangerous  for  the  plaintiff  to  fol-  falling   to   the   bottom   of   the   elevator 

low.     De     Costa     v.     Margraves     Mills  well,   owing   to   its     having    been    over- 

(1898)   170  Mass.  375,  49  N.  E.  735.  loaded,   it  appeared  that  he  was  never 

A   servant  who  is  familiar  with  ma-  informed  as  to  how  much  the  elevator 

chinery  as  an  operator,  but  has  no  tech-  would  carry,  or  that,  if  overloaded,  the 

nical  knowledge  of  its  properties  such  as  ropes  supporting  it  would   slip   in   the 

is  possessed  by  a  mechanical  engineer,  is  grooves  and  the  elevator  would  fall,  but 

not  chargeable    with    knowledge    of  the  that  he  had  been  running  a  similar  ele- 

danger  of  running  a  grindstone  at  a  cer-  vator  for  seven  years,  and  knew  the  of- 

tain  high  rate  of  speed.     Helfenstein  v.  fice  of  its  various  parts.     It  was  held 

Medart    (1896)    136  Mo.  595,  36  S.  W.  that  a  request  for  an  instruction  that 

863,  Affirmed  in  Banc  in  136  Mo.  619,  37  there  was  no   sufficient    evidence    that 

S.  W.  829,  Affirmed  on  Rehearing  in  136  plaintiff  did  not  assume  the  risk  of  the 

Mo.  619,  38  S.  W.  294.  injury  he  sustained    was    properly    re- 

Whether    a   workman   of    average  in-  fused,  such  a  risk  not  being  within  the 

telligence,  who,  after  working  off  and  on  comprehension  of  any  servant  not  a  me- 

for   two   or   three   months   in   positions  chanic.        Sidlivan    v.     Thorndike    Co. 

which  gave  him  an  opportunity  of  be-  ( 1899 )   175  Mass.  41,  55  N.  E.  472. 

coming   acquainted   with   shafting,   was  (g)   Action  of  gravitation  on  various 

directed  for  the  first  time  to  assist  jij  substances, — A  commgii  laborer  working 
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which  obligatory  knowledge  can  be  imputed,  as  a  matter  of  law,  is 
more  restricted  in  cases  where  the  injured  person  was  a  minor,  than 
•  in  those  where  he  was  of  full  age,  at  the  time  when  the  cause  of  action 
arose.  In  this  respect  the  element  of  minority  operates  in  precisely 
the  same  manner  as  that  of  inexperience. 

The  hypothesis  is  that  a  minor  is  inferior  to  an  adult  as  respects 
both  the  ability  to  obtain  material  information  and  the  ability  to  draw 
deductions  from  such  information  as  may  be  obtained.^  But  an  ex- 
amination of  th£  decisions  collated  in  the  next  section  shows  very 
clearly  that  it  is  the  latter  description  of  inferiority  which  is  most 
frequently  the  real  differentiating  factor  in  the  case.    That  is  to  say, 

in  a  trench  where  he  was  told  to  work,  to  be  justified  in  finding  that  u.  case  in 
and  having  no  difscretion  as  to  where  which  instructions  as  to  the  danger 
he  should  stand,  had  a  right  to  rely  should  have  been  given  was  established 
upon  the  inspection  of  the  shoring  and  by  evidence  which  showed  that  plaintiff's 
of  the  condition  of  the  sides  of  the  intestate,  an  experienced  molder  em- 
trench,  made  by  his  superiors  after  each  plcjyed  by  defendant,  after  completion  of 
blast  before  allowing  the  workmen  to  his  regular  work,  under  direction  of  the 
again  enter  the  trench,  and  was  not,  as  superintendent  and  foreman,  who  were 
a  matter  of  law,  charged  with  the  deci-  experienced  molders,  went  to  where  they 
sion  of  the  question  whether  there  was  had  arranged  defective  castings,  and 
danger,  although  it  is  also  in  evidence  started  to  fill  holes  therein  with  molten 
that  he  had  worked  a  good  deal  in  metal,  when  an  explosion  occurred, 
trenches;  that  he  knew  the  nature  of  the  caused  by  rust  and  damp  in  the  holes, 
soil  and  the  depth  of  the  trench;  that  injuring  intestate,  who  had  never  done 
blasting  was  done  to  remove  rock  from  or  seen  such  work  before,  and  did  not 
the  bottom,  and  that  small  quantities  of  know  of  the  effect  of  rust  or  damp  there- 
earth    frequently    fell    from    the    sides,    on. 

Coan  v.  Marlborough  (1895)  164  Mass.  (i)  Methods  of  handling  heavy  o!>- 
206,  41  N.  E.  238.  jects. — Whether   an   employee   wfeo  was 

Whether  an  employee  who  had  had  injured  by  reason  of  his  compliance 
considerable  experience  in  working  in  with  an  order  of  his  superintendent  to 
trenches  was  guilty  of  negligence  in  get  on  and  hold  down  a  timber  trans- 
working  in  a  deep  and  unshored  trench,  ported  on  a  truck,  with  its  narrow  sides 
the  sides  of  which  caved  in  upon  him,  at  the  top  and  bottom,  had  had  sufficient 
was  held  to  be  a  question  for  the  jury  in  experience  to  enable  hiin  to  comprehend 
Bartolomeo  v.  McEnight  (1901)  178  the  risk,  is  a  question  for  the  jury, 
Mass.  242,  59  N.  E.  304.  where  he  had  worked  at  logging  a  few 

An  experienced  workman  engaged  in  months  in  each  winter  for  several  years. 
digging  a  ditch  under  the  direction  of  a  Gagnon  v.  Seaconnet  Mills  (1896)  165 
superintendent  does  not,  as  a  matter  of  Mass.  221,  43  N.  E.  82. 
law,  assume  the  risk  from  the  existence  'An  instruction  in  an  action  for  per- 
of  cracks  in  the  earth  causing  the  ditch  sonal  injuries  to  a  minor  employee  from 
to  cave  in,  in  the  absence  of  evidence  a  defective  machine,  that  he  was  bound 
showing  that  cracks  like  the  one  in  ques-  to  see  patent  and  obvious  defects,  and 
tion  are  liable  to  occur  in  digging  and  assumed  all  risks  thereof,  and  was  guilty 
blasting  out  trenches  for  sewers,  and,  if  of  contributory  negligence  in  continuing 
so,  how  frequently,  and  whether  he  to  work  when  he  should  have  known  of 
should  have  anticipated  it.  McCoy  v.  such  defects  in  the  machine,  was  prop- 
Westhorough  (1899)  172  Mass.  504,  52  erly  refused  as  calling  for  the  applica- 
N.  E.  1064.  tion  to  a  minor's  conduct  of  the  rule  ap- 

(h)   Explosions  resulting  from  steam   plicable  where  minority    and    inexperi- 
qenerated  by  heated  metals. —  (See  also  ence    are    not    factors.     Blumenthal    v. 
§    395,   note   1,   subd.    (ff),   ante.)     In   Craig  (1897)   26  C.  C.  A.  427,  55  U.  S. 
Dyer  v.  Brown  (1901)   64  App.  Div.  89,   App.  8,  81  Fed.  320. 
71  N.  Y.  Supp.  623,  the  jury  was  held 
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the  inference  that  the  danger  created  by  certain  conditions,  as  well  as 
the  conditions  themselves,  was  known  to  the  seni-ant,  is  less  readily 
drawn  where  he  is  a  minor  than  where  he  is  an  adult.^ 

The  epithet  "obvious,"  or  one  of  its  equivalents,  is  quite  frequently 
used  to  designate  and  characterize  the  risks  which  a  minor  is  con- 
clusively presumed  to  understand.^  So,  also,  it  is  sometimes  said  that 
the  mere  fact  of  infancy  is  of  no  importance,  where  the  dangers  from 
which  the  injury  resulted  were  of  such  a  kind  that  they  were  as  obvi- 
ous to  the  senses  of  aboy  as  to  those  of  a  man.*    But  in  view  of  the  fact 

^The  supreme  court  of  Missouri  con-  was   due  was  not    necessarily    obvious, 

sidered  the  doctrine  to  be  well  settled  by  and  some  reflection  and  judgment  were 

the  authorities  "that,  although  the  ma-  needed  to  appreciate  me  consequences  of 

chinery,  or  that  part  of  it  complained  a  defect,  the  defendant  is  not  entitled, 

of  as  especially  dangerous,  is  visible,  yet  in  an  action  by  a  minor  servant,  to  a 

if,  by  reason  of  the  youth  and  inexperi-  charge  that  if  the   injured  person  had 

ence  of  the  servant,  he  is  not  aware  of  knowledge  of  the  defective  condition  of 

the  danger  to  which  he  is  exposed  in  op-  the  appliance  in  question  there  can  be 

crating  it  or  approaching  near  to  it,  it  is  no   recovery.     MoGarragher    v.     Rogers 

the  duty  of  the  master  to  apprise  him  of  (1890)   120  N.  Y.  526,  24  N.  E.  812  {de- 

the   danger,    if   known   to   him."     Dow-  fective  car).     In  a  case  where  a  youth 

ling  V.  Allen   (1881)  74  Mo.  13,  41  Am.  of  eighteen  was  injured  by  an  unblocked 

Rep.  298.  guard    rail,    it    was    held    improper    to 

In  Louisville  &  N.  R.  Go.  v.  Boland  charge    the    jury    that    the    plaintiff's 

(1892)  96  Ala.  626,  18  L.  R.  A.  260,  11  knowledge  of  the  fact  that  there  was  no 

So.  667,  it  was  said:     "The  duty  of  the  blocking  was  knowledge  of  the  attend- 

master  in  cases  of  latent  defects,  to  ex-  ant  danger.     Davis  v.  St.  Louis,  I.  M.  & 

plain,  is  the  same  whether  the  servant  S.  R.  Go.  (1890)  53  Ark.  117,  7  L.  R.  A. 

be  a  minor  or  an  intelligent  adult;  the  283,  13  S.  W.  801. 

difference  being,  however,  that  as  great       The  evidence  of  the  plaintiff — a  minor 

diligence  in  observing  and  comprehend-  of  seventeen  working  as  a  brakeman — 

ing  the  dangers  is  not  to  be  expected  of  that  he  was  not  informed  of  the  dangers 

the  young  and  inexperienced."  incident  to  the  business,  and  of  a  coem- 

A  servant  may  ordinarily  be  expected  ployee  that  he  did  not  explain  the  nature 

to  know  when  his  tools  need  repairs,  but  of  the  danger  to  the  plaintiff,  is  suffi- 

in  the  absence  of  experience  and  instruc-  cient  to  sustain  a,  finding  that  the  em- 

tion  a  lad  cannot  be  expected  to  know  ployment  was  dangerous.     Texarkana  & 

intuitively,  or  as  fully    as    his    experi-  Ft.  8.  R.   Go.  v.  Preacher    (1900j   Tex. 

enced  master;  and  it  is  reasonable  that  Civ.  App.)   59  S.  W.  593. 
he  should  be  warned  against  such  deteri-       ^In  the  following  cases  the  servant  was 

oration  of  them  as  endangers  his  safe-  held  chargeable  with  knowledge  of  the 

ty, — especially  when  it  is  of  such  a,  na-  risks  described  by  the  words  in  brack- 

ture   as   requires    instruction   to   arrest  ets :    'Williamson  v.  Sheldon  Marble  Go. 

his  attention  or  excite  his  apprehension.  (1893)   66  Vt.  427,  29  Atl.  669  [appar- 

Eeavey  v.  Hudson  River  Water  Power  rent];   Crowley  v.  Pacific  Mills    (1889) 

&  Paper  Co.   (1890)   57  Hun,  339,  10  N.  148  Mass.  228,  19  N.  E.  344  [obvious]; 

Y.  Supp.  585.  Doicney  v.   Sawyer    (1892)     157    Mass. 

The  mere  general  knowledge  possessed  418,  32  N.  E.  654  [obvious] ;  Buckley  v. 

by  a,  minor  that  when  he  engages  in  a  Gutta  Perclia  &  Rubber  Mfg.  Co.  (188S) 

given  employment  he  will  be  exposed  to  113  N".  Y.  540,  21  N.  E.  717;  Crown  v. 

certain  dangers  which  are  not  incident  Orr  (1893)   140  N.  Y.  450,  35  N.  E.  648 

to   other   employments   does  not  consti-  [plain  and  obvious] ;    Toledo,  St.  L.  & 

tute  that  full  appreciation  of  the  dan-  K.  G.  R.  Co.  v.  Trimble    (1893)   8  Ind. 

gers  which  will   absolve  the  master  ot  App.  333,  35  N.  E.  716   [open  and  ob- 

the  obligation  of  instructing  him  as  to  vious]  ;ii'ones  v.  Phillips  (1882)  39  Ark. 

the  particular   nature   of  the   perils  to  17,  43  Am.  Rep.  264  [patent], 
which    he    will    be    exposed.     Nadau  v.        'O'Keefe  v.   National  Folding  Box  d 

White  River  Lumber  Go.  (1890)  76  Wis.  Paper  Go.    (1895)    66  Conn.  38,  33  Atl. 

120,  43  N.  W.  1135.  587. 

Where  the  danger  to  which  the  injury 
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that  the  capacity  of  minors  is  a  variable  quantity  (compare  next  sec- 
tion), it  is  manifest  that,  in  the  present  connection,  these  va^e 
epithets  are  even  less  serviceable  for  purposes  of  differentiation  than 
they  are  in  cases  where  the  injured  person  is  an  adult. 

399.  Cases  illustrating  the  capacity  for  appreciating  dangers,  which 
is  imputed  to  minor  servants.— If  the  mental  and  physical  capacity  of 
minors  for  ascertaining  dangerous  conditions  and  estimating  the  ex- 
tent to  which  they  affect  his  personal  safety  could  be  assumed  to  be, 
in  the  language  of  mathematics,  a  constant  quantity,  as  it  is,  theoreti- 
cally at  all  events,  in  the  case  of  adults,  it  would  be  feasible  and 
proper  to  arrange  the  authorities  with  reference  to  the  predicaments 
indicated  by  the  section  headings  used  under  the  preceding  subtitle. 
But  as  the  significance  attributed  to  minority  varies  considerably  ac- 
cording to  the  actual  age  of  the  servant,  and  it  is  therefore  necessary 
to  take  into  account  many  degrees  both  of  natural  intelligence  and  of 
acquired  knowledge,  conjoined  in  an  endless  series  of  different  com- 
binations, classification  on  these  lines  is  manifestly  an  impossibility. 
The  difficulties  of  arrangement  are  still  fiirther  augmented  by  the 
fact  that,  speaking  generally,  minor  servants  are  less  able  than  adults 
to  take  advantage  of  the  opportunities  of  observation  which  they  may 
have  obtained  in  the  course  of  their  employment, — though  it  must  be 
admitted  that  there  is  little  or  nothing  in  the  cases  which  bears  upon 
this  precise  aspect  of  their  obligatory  knowledge.  Upon  the  whole, 
therefore,  it  would  seem  that  the  only  course  open  to  a  commentator 
is  to  exhibit  the  views  of  the  courts  by  bringing  together  in  a  single 
note  all  the  decisions  which  involve  the  question  whether  or  not  the 
servant  was  chargeable  with  an  appreciation  of  the  risk  to  which  his 
injury  was  due.  In  doing  this  it  will  be  necessary  to  anticipate  to 
some  extent  the  doctrines  illustrated  in  the  two  foUovsdng  subtitles. 
For  the  purpose  of  facilitating  comparison,  the  decisions  are  dis- 
tribiTted  into  gTOups  similar  to  those  found  in  the  other  extended  notes 
to  this  chapter.* 

'(a)    Defective    railway    <rac7cs.— The  guard  rail.     Dams  v.  St.  Louis,  I.  M.  & 

risk  of  the  derailment  of  a  construction  8.  R.  Co.    (1890)    53  Ark.  117,  7  L.  R. 

train  operating  on  an  unfinished  track  A.     283,     13     S.     W.     801.     The     court 

is  deemed  to  be  appreciated  by  a.  youth  said:     "Service     about    the     unblocked 

nineteen  years  of  age  who  engages  in  the  rails   was     attended    with   danger,   and 

work   of   delivering   ties.     Evansville   &  the    knowledge    of    the    fact    that    the 

It.  R.  Go.  V.  Henderson   (1893)    134  Ind.  rails    were    unblocked    did    not    neces- 

636,  33  N.  E.  1021.  sarily     imply     knowledge     of     the     at- 

A  verdict  has  been  sustained  which  tendant  danger.  Knowledge  of  the  dan- 
held  the  company  liable  for  an  omission  ger  was  itself  a  question  of  fact." 
to  instruct  a  youth  of  eighteen  years  (h)  Obstructions  above  railway  tracks. 
who  had  been  injured,  after  working  — A  minor  brakeman  who  had  passed 
four  months  as  a  brakeman,  through  under  an  overhead  bridge  daily  for  three 
having  his  foot  caught  in  an  unblocked  weeks  before  he  was  struck  by  it  was 
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400.  Effect  of  cases  discussed. —  The  only  general  principle  which  it 
Re(-nis  possible  to  extract  from  the  decisions  in  which  an  appreciation 


held  to  have  assumed  the  risk.  Devitt 
V.  Pacific  R.  Co.   (1872)   50  Mo.  302. 

The  question  whether  a  servant  who 
was  struck  by  a  steam  pipe  extending 
over  a  track  while  he  was  standing  on 
the  top  of  a  car  should  have  appreci- 
ated the  risk  is  for  the  jury,  where  the 
evidence  is  that  he  was  about  sixteen 
years  old,  and  had  been  hired  about  six 
months  before  the  accident  to  serve  as 
errand  boy,  and  to  act  as  brakeman,  if 
he  had  time,  on  cars  switched  to  the  de- 
fendant's buildings;  that  he  had  never 
before  worked  round  railway  station  or 
cars;  and  that  he  had  passed  this  pipe 
about  a  dozen  times,  but  never  when  he 
was  on  the  top  of  a  car.  Renne  v. 
United  States  Leather  Go.  (1900)  107 
Wis.  305,  83  N.  W.  473. 

(c)  Construction  and  operation  of 
railioay  cars. — In  several  cases  it  has 
been  held  that  minors  hiring  themselves 
out  to  do  such  work  must  be  taken  to 
appreciate  the  risks  incident  to  coupling 
cars  under  ordinary  circumstances.  See 
§  291,  note   (5),  ante. 

A  brakema'U  over  twenty  years  of  age 
who  hfis  been  working  in  a  yard  for  one 
year,  and  has  been  engaged  in  switching 
for  two  months,  is  presumed  to  under- 
stand all  the  ordinary  risks  of  the  serv- 
ice, such  as  that  of  coupling  cars  over 
the  ends  of  which  iron  rails  project, 
where  it  is  customary  for  rails  to  so 
project.  Mcintosh  v.  Missouri  P.  R.  Co. 
(1894)  58  Mo.  App.  281.  It  has  been 
held  that  there  is  no  duty  to  instruct  a 
minor  of  sixteen  when  he  is  assigned  to 
She  new  duty  of  catching  and  climbing 
on  moving  cars.  Worthington  v.  Go- 
forth  (1899)   124  Ala.  656,  26  So.  531. 

In  Yenger  v.  Burlington,  G.  R.  d  N. 
R.  Co.  (1894)  93  Iowa,  1,  61  N.  W.  215, 
a  verdict  was  held  to  have  been  properly 
directed  for  the  defendant,  where  an  un- 
instructed  youth  of  nineteen  years  who, 
to  the  knowledge  of  the  company's  offi- 
cers, had  had  no  previous  experience, 
was  injured  on  the  day  he  began  work, 
while  attempting  to  mount  a  moving  car 
by  the  sideladder. 

It  is  error  to  direct  a  verdict  for  a  de- 
fendant railway  company,  where  a  youth 
who  has  received  no  instruction  is  in- 
jured on  the  day  he  begins  work,  while 
engaged  in  the  performance  of  such  a 
dangerous  duty  as  the  making  of  a 
"kicking  switch."     Williams  v.  South  d 


North  .4.1a.  R.  Co.  (1890)  91  Ala.  635,  9 
So.  77. 

In  an  action  by  an  employee  seventeen 
years  old  for  personal  injuries  received 
while  coupling  cars,  it  is  a  question  for 
the  jury  whether  the  service  is  so  dan- 
gerous and  its  danger  so  obscure,  or  the 
plaintiff's  information  so  limited  or 
mind  so  immature,  as  to  render  it  proper 
to  give  him  instructions.  Atlanta  d  W. 
P.  R.  Co.  V.  Smith  (1894)  94  Ga.  107, 
20  S.  E.  763.  (The  report  does  not  state 
what  experience  the  plaintiff  had  had.) 
Whether  a  lad  seventeen  years  old  em- 
ployed as  a  brakeman  should  have  been 
instructed  in  the  duty  of  coupling  cars  is 
a  question  for  the  jury.  Sims  v.  East  d 
West  R.  Co.  (1889)  84  Ga.  152,  10  S.  E. 
543.  A  jury  is  justified  in  finding  that 
it  was  negligent  to  omit  to  give  instruc- 
tion where  a  minor  of  seventeen  em- 
ployed as  a  messenger  in  a  railway  office 
was  ordered  to  couple  cars.  Texarkana 
d  Ft.  S.  R.  Co.  V.  Preacher  (1900;  Tex. 
Civ.  App.)  59  S.  W.  593.  A  jury  is  war- 
ranted in  finding  that  a  boy  of  fourteen 
who  had  been  employed  to  put  together 
vegetable  crates,  and  was  then  trans- 
ferred to  the  work  of  pushing  cars  on  a 
side  track,  should  have  been  instructed 
as  to  the  dangers  incident  to  the  latter 
kind  of  work.  Camp  v.  Hall  (1897)  39 
Fla.  535,  22  So.  792. 

There  is  no  error  in  permitting  a 
minor  brakeman  to  testify  that,  up  to 
the  time  of  injury  complained  of,  he  had 
never  observed  that  cars  or  engines  were 
constructed  with  double  deadwoods. 
Louisville,  N.  A.  d  G.  R.  Co.  v.  Frawley 
(1886)   110  Ind.  18,  9  N.  E.  594. 

(d)  Push  cars. — In  York  v.  Kansas 
City,  C.  d  S.  R.  Co.  (1893)  117  Mo.  405, 
22  S.  W.  1081,  the  duty  of  going  with  a 
pnshcar  down  a  grade  to  fetch  a  load  of 
ties  was  pronounced  to  be  one  "of  the 
simplest  character,"  and  the  trial  court 
was  held  to  have  rightly  directed  a  ver- 
dict for  the  defendant,  where  a  boy  six- 
teen years  of  age  was  injured  in  per- 
forming that  duty,  although  the  accident 
occurred  on  the  same  day  that  he  began 
work. 

(e)  Weight-sustaining  structures. — An 
employee  sixteen  years  old  cannot  be 
said,  as  n,  matter  of  law,  to  know  of  the 
peril  to  which  he  is  exposed  where  he  is 
sent  up  to  a  platform  on  which  there  are 
boards  liable  to  turn  over,  where  he  has 
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of  the  risk  lias  been  imputed,  as  a  matter  of  law,  to  minor  servants  is 
that  which  we  find  briefly  formulated  in  a  Kentucky  case,  viz.j  that  a 

never  been  sent  there  before,  and  is  not  risk  and  danger  of  tlie  slipping  of  the 

cautioned  in  regard  to  the  danger.   Mul-  block  on  the  greasy  floor,  the  result  be- 

lin  V.   California  Borseshoe  Go.    (1894)  ing     that     his     hand     is     involuntarily 

105  Cal.  77,  38  Pae.  535.     See  also  next  thrown  into  the  cylinders  of  a  chopping 

subdivision.  machine.     Cudahy  Packing  Go.  v.  Mar- 

(f)  Dangerous  gangways. — ^A  servant  can  (1901)  54  L.  E.  A.  258,  45  C.  C.  A. 
over  seventeen  years  old  and  of  ordinary  515,  106  Fed.  645. 

intelligence  who  slips  on  a  slippery  In  Williamson  v.  Sheldon  Marhle  Go. 
plank  which  surrounds  a  vat,  and  falls  (1893)  66  Vt.  427,  29  Atl.  669,  a  verdict 
into  it,  while  he  is  lowering  certain  ma-  was  held  to  have  been  rightly  directed 
terials  into  the  coloring  fluid,  cannot  re-  for  the  defendant  where  a  boy  of  sixteen 
cover  on  the  ground  that  he  was  not  years  (experience  not  stated)  had  been 
instructed  as  to  the  dangers  of  his  work,  killed  through  the  "apparent"  danger  ot 
Bessey  v.  Neioichawanick  Go.  (1900)  94  slipping  on  a  sheet  of  ice  which  had 
Me.  61,  46  Atl.  806.  formed  on  a  rock  in  a  quarry.     See  also 

Whether  a  boy  sixteen  years  old  who  subd.  (jj),  infra. 
has  been  engaged  in  the  same  work  for  (i)  Saws. — (See  also  subd.  (x), 
several  months  can  recover  for  injuries  infra.)  Where  a  servant  who  was  with- 
eaused  by  his  falling  into  a  mill  race,  in  one  month  and  a  half  of  twenty-one 
while  he  was  propelling  a  rickety  wheel-  years  of  age  had  worked  a  little  with  a 
barrow  across  a  narrow  foot  bridge,  was  circular  saw  before  entering  the  defend- 
held  to  be  a  question  for  the  jury  in  ant's  employment,  and  the  accident  hap- 
LuebJce  V.  Berlin  Mach.  Works  (1894)  88  pened  on  the  tenth  day  after  he  began 
Wis.  442,  60  N.  W.  711.  But  in  a  later  work,  it  was  held  that  he  could  not  re- 
case  involving  somewhat  similar  circum-  cover  on  the  theory  that  he  ought  to 
stances  it  was  held  that  a  servant  eight-  liave  been  instructed,  as  the  danger  that 
een  years  old,  of  ordinary  intelligence,  the  hand  of  a  workman  pressing  against 
assumed  the  risk  of  injury  from  wheel-  a  circular  saw  a  stick  which,  as  he 
ing  dirt  over  a  timber  10  inches  wide  and  knows,  is  liable  to  be  thrown  up  and 
10  or  12  inches  from  the  ground,  in  a,  back,  will  be  carried  against  the  saw, 
wheelbarrow  whose  axle  did  not  run  is  obvious.  Wilson  v.  Steel  Edge  Stamp- 
true,  his  own  testimony  being  that  he  ing  <&  Retinning  Co.  (1895)  163  Mass. 
knew  that  if  he  lost  his  balance,  and  the  315,  39  N.  E.  1039.  A  youth  nineteen 
barrow  ran  off,  he  was  liable  to  fall,  years  of  age  who  had  for  three  years 
Casey  v.  Chicago,  St.  P.  M.  &  0.  B.  Go.  been  operating  machinery,  and  had  been 
(1895)  90  Wis.  113,  62  N.  W.  624  (no  running  a  certain  split  saw  for  three 
duty  to  instruct) .  The  earlier  case  was  days  when  his  hand  was  injured  by  com- 
referred  to,  apparently  only  for  the  gen-  ing  into  contact  with  it,  is  presumed  to 
eral  rule  laid  down  in  it,  no  attempt  have  appreciated  all  the  ordinary  dan- 
being  made  to  reconcile  the  decisions.       gers  accompanying  its  use,  and  cannot 

(g)  Floors. — A  girl  sixteen  years  old,  recover  damages.  Prentiss  v.  Kent  Fur- 
of  reasonable  intelligence  and  judgment  niture  Mfg.  Co.  (1886)  63  Mich.  478,  30 
for  one  of  her  age,  who  is  entirely  fa-  N.  W.  109.  The  case  should  be  taken 
miliar  with  the  conditions,  as  a  result  from  the  jury  where  a  youth  eighteen 
of  six  months'  work  for  the  defendant,  years  old,  who  had  acquired  some  knowl- 
assumes  the  risk  of  continuing  in  service  edge  of  mechanics  during  his  employ- 
as  a  cook  in  a  kitchen,  the  floor  of  which  nient  in  a  pulp  mill  and  his  apprentice- 
is  covered  with  pieces  of  board  placed  ship  to  a  plumber,  is  seeking  to  recover 
over  steam  pipes  in  the  form  of  an  in-  on  the  ground  that  he  should  have  been 
verted  V,  extending  5  inches  from  the  instructed  as  to  the  danger  of  allowing 
floor,  as  the  danger  of  falling  over  such  his  fingers  to  come  in  contact  with  a 
an  obstacle  is  open  and  manifest.  Her-  buzz  planer.  Such  a  danger  is  obvious 
old  V.  Pfister  (1896)  92  Wis.  417,  66  N.  to  a  much  younger  boy.  Mackin  v. 
W.  355.  Alaska    Refrigerator    Co.     (1894)     100 

(h)  Slippery  surfaces. — A  minor  who  Mich.  276,  58  N.  W.  999.  The  danger  of 
for  four  weeks  has  been  working  on  a  contact  with  a  circular  saw  over  which 
block  14  inches  square  and  5  inches  in  ho  has  to  reach  in  the  course  of  his  em- 
thickness,  placed  on  a  wet,  greasy,  and  ploynient  is  assumed  by  a  lad  eighteen 
slippery  floor  by  himself,   assumes   the   years  old  who  had  been  instructed  how 


1080  MASTER  AND  SEKVANT.  [chap.  XXi. 

minor  who  has  reached  years  of  discretion  is  bound  to  take  notice  of 
the  ordinary  operation  of  fanjiiliar  natural  laws,  and  to  govern  him- 

to  do  the  work,  and  had  worked  three  running  was  "pretty  risky,"  and  that  he 
years  in  other  factories.  ScliUermann  had  not  previously  performed  such  worI<, 
V.  Hammond  Typewriter  Co.  (1895)  11  although  he  had  some  knowledge  of  the 
Misc.  546,  32  N.  Y.  Supp.  748.  A  boy  existence  of  the  saw  and  had  had  con- 
of  sixteen  who  has  had  sufficient  expori-  siderable  experience  in  working  in  saw- 
ence  at  other  factories  to  enable  him  to  mills.  Egan  v.  Sawyer  &  A.  Lumier  Co. 
understand  the  working  of  a  buzzsaw  (1896)  94  Wis.  137,  68  N.  W.  756.  A 
cannot  recover  for  an  injury  to  his  hand  verdict  finding  the  foreman  of  the  de- 
on  the  ground  that  he  should  have  been  fendant  negligent  in  omitting  to  instruct 
instructed  as  to  its  use.  Ogley  v.  Miles,  a  youth  of  nineteen  suddenly  called  upon 
(1893)  139  N.  y.  458,  34  N.  E.  1059.  A  to  fill  the  place  of  the  regular  operator, 
youth  of  seventeen  years  who  is  injured  as  to  the  dangers  of  an  "edger"  saw,  will 
because  he  attempts  to  adjust  a  piece  of  not  be  disturbed,  although  it  appears 
rubber  in  a  vise  without  moving  it  back  that  he  had  been  working  for  a  consid- 
from  a  saw,  where  the  danger  is  per-  erable  time  close  to  the  saw,  in  trucking 
fectly  obvious  and  he  has  been  warned  to  and  carry  off  the  lumber  which  was 
look  out  for  his  fingers,  is  guilty  of  such  trimmed  by  it.  James  v.  Rapides  Lum- 
contributory  negligence  as  to  prevent  re-  ber  Co.  (1898)  50  La.  Ann.  717,  44  L.  R. 
covery,  even  though  he  has  not  been  fully  A.  33,  23  So.  469  (in  this  ease,  it  should 
warned  of  the  danger.  Burke  v.  Thorn-  be  noted  that  the  court  expressly  de- 
son  Meter  Co.  (1892)  45  N.  Y.  S.  R.  clared  that  the  plaintiff's  minority  was 
272,  18  N.  Y.  Supp.  436.  In  a  case  not  an  element  in  the  conclusion  arrived 
where  a  youth  eighteen  years  old  who  at,  as  he  was  apparently  a  full-grown 
had  hold  himself  out  as  being  competent  man,  and  there  was  no  evidence  tending 
to  do  ordinary  work,  and  had  been  for  to  show  that  the  defendant  was  aware  of 
three  months  engaged  in  piling  wood  in  his  minority).  Where  a  youth  seventeen 
a  sawmill,  was  injured  on  the  first  day  years  old  who  has  had  an  experience  of 
that  he  was  set  to  work  upon  a  circular  several  years  in  sawmill  work  is  injured 
saw,  owing  to  the  fact  that  the  want  of  a,  day  and  a  half  after  beginning  to  use 
two  teeth  caused  it  to  jump,  it  was  held  a  circular  saw  in  a  manner  which  he  de- 
that  he  could  not  recover.  Michael  v.  clares  to  be  unfamiliar,  it  is  for  the  jury 
Stanley  (1892)  75  Md.  464,  23  Atl.  1094.  to  say  whether  he  knew  or  ought  to  have 
A  boy  fifteen  years  old  who,  after  work-  known  of  the  particular  danger  incident 
ing  four  months  in  the  same  room  to  such  use.  Hanson  v.  Ludlow  Mfg. 
with  a  certain  saw,  stumbles  and  comes  Co.  (1894)  162  Mass.  187,  38  N.  E.  363. 
into  contact  with  it,  while  carrying  A  verdict  against  the  employer  was  al- 
pieces  of  timber,  cannot  recover.  Jour-  lowed  to  stand,  where  he  had  failed  to 
neaux  v.  E.  H.  Stafford  Co.  (1899)  122  instruct  as  to  the  dangers  of  a  circular 
Mich.  396,  81  N.  W.  259.  The  danger  of  saw  a  youth  of  seventeen  years  who  had 
sawing  a  plank  with  a  circular  saw  is  had  no  experience  in  the  use  of  such  a 
presumed  to  be  appreciated  by  a  boy  of  machine.  Smith  v.  Inijin  (1889)  51  N. 
fourteen,  where  he  has  used  it  three  or  J.  L.  508,  18  Atl.  852.  An  inexperienced 
four  times,  and  admits  that  he  knew  employee  of  seventeen  does  not,  as  mat- 
that,  if  his  hands  touched  it,  they  would  ter  of  law,  understand  the  risk  of  using 
be  injured.  Hettchen  v.  Chipman  a  "bolting  saw"  without  a  carriage  at- 
(1898)    87  Md.  729,  41  Atl.  65.  taehment,    after    using    it    three    weeks 

Whether  or  not  failure  to  warn  a  boy  without  such  attachment,  where  none 
of  nineteen  employed  in  a  sawmill,  of  had  been  on  it  at  any  time  while  he  used 
the  danger  from  a  circular  saw  set  in  a,  the  same.  Olmscheid  v.  Nelson-Tenney 
table  over  which  he  was  required  to  Lumber  Go.  (1896)  66  Minn.  61,  68  N. 
throw  blocks  of  wood,  was  such  negli-   W.  605. 

gence  as  to  render  the  employer  liable  Whether  an  employer  is  negligent  in 
for  the  loss  of  the  boy's  fingers  from  failing  to  instruct  a  boy  sixteen  years  of 
coming  in  contact  with  the  saw,  is  for  age  unfamiliar  with  machinery,  as  to 
the  jury  upon  evidence  that  the  saw  ex-  the  dangers  of  removing  a  tub  placed 
tended  above  the  top  of  the  table  about  underneath  a  rapidly  revolving  saw  to 
3  inches,  and  was  partially  covered  with  catch  the  scraps  and  sawdust  which  ieV 
sawdust,  and  ran  very  swiftly,  being  from  it  is  a  question  for  the  jury.  Bar^ 
scarcely  visible,  and  that  throwing  v.  Bousfeld  (1896)  65  Minn.  355,  6S 
things  over  the  table  when  the  saw  was   N.  W.  45.     An  inexperienced  boy  of  fif- 
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teen,  even  after  he  has  been  told  how  to  ing  still  and  when  in  use,  and  that  he 
sa.w  blocks  by  means  of  a  circular  saw,  knew  all  about  its  location  and  use,  and 
without  a  saw-rest,  is  not,  as  matter  of  worked  about  it  every  day.  He  himself 
law,  chargeable  with  knowledge  of  the  testified  that  he  knew  the  jointer  was 
special  danger  that  a  block  may  bound  there;  that,  if  he  came  into  contact 
back  and  force  his  hand  under  the  saw,  with  it  he  would  be  injured;  and  that  if 
if  the  block  is  not  pushed  squarely  he  had  looked  at  it  he  would  have 
against  the  saw.  Jarvis  v.  Goes  known  whether  it  was  running  or  still. 
Wrenoh  Co.  (1900)  177  Mass.  170,  58  N.  A  boy  of  fifteen  years  who  has  been 
E.  587.  A  boy  fourteen  years  of  age,  engaged  for  several  weeks  in  pushing 
injured  on  the  first  day  he  went  to  work,  wooden  rails  against  revolving  knives  is 
by  the  contact  of  his  hand  with  a  buzz-  charged  with  knowledge  of  the  danger  of 
saw,  was  held  unable  to  recover  in  Me-  permitting  his  hand  to  come  under  them. 
Cann  v.  Mathison  (1895)  12  Misc.  214,  Bohn  Mfg.  Co.  v.  Erickson  (1893)  5  C. 
33  N.  Y.  Supp.  263.  But  quwre  as  to  C.  A.  341,  12  U.  S.  App.  260,  55  Fed.  943. 
the  correctness  of  this  ease.  A  verdict  in  favor  of  a  minor  of  eight- 

Putting  a  belt  on  a  pulley  within  a  een  who  is  injured  in  handling  a  "pony 
few  inches  of  a  rapidly  revolving  saw  is  planer,"  in  the  use  of  which  he  has  had 
a  work  of  too  great  hazard  to  require  no  practical  experience  except  such  as  he 
any  servant  to  do,  however  skilful  or  has  acquired  on  a  few  previous  occasions 
experienced,  and  the  danger  is  not  one  during  the  period  of  two  months  which 
which  a  minor  can  be  said  to  appreciate  has  elapsed  since  he  entered  the  employ- 
in  such  a  sense  as  to  charge  him  with  ment,  will  not  be  set  aside.  Yerdelli  v. 
assuming  the  responsibility  for  an  in-  Cray's  Harbor  Commercial  Co.  (1837) 
jury  received  in  obeying  an  order  to  115  Cal.  517,  47  Pac.  364. 
adjust  a  belt  under  such  circumstances.  In  Fones  v.  Phillips  (1882)  39  Ark. 
Nelson  Mfg.  Go.  v.  8toltzeriburg  (1895)  17,  43  Am.  Pep.  264,  the  court  reasoned 
59  111.  App.  628.  upon  the  assumption  that  it  was  for  the 

(j)  Planers  and  other  cutting  machin-  jury  to  say  whether  recovery  could  be 
ery. —  (See  also  subd.  (x),  infra.)  A  had  by  a  boy  of  fourteen  years  who  had 
youth  nineteen  years  old  who  has  been  been  instructed  as  to  the  proper  manner 
engaged  for  three  weeks  in  the  work  of  of  operating  a  planer,  but  was  injured 
carrying  off  dressed  lumber  after  it  has  on  the  third  day  after  he  began  work, 
passed  through  a  planer  cannot  recover  through  allowing  his  hand  to  come  into 
for  an  injury  to  his  hand,  resulting  from  contact  with  the  knives  while  he  was  re- 
its  contact  with  the  knives,  while  he  is  moving  chips,  a  position  which  required 
putting  a  hood  in  position.  Grown  v.  him  to  work  with  his  back  to  the  ma- 
Orr  (1893)  140  N.  Y.  450,  35  N.  E.  648,  chine,  and  which  involved  a  danger  as  to 
Reversing  (1893)  71  Hun,  613,  24  N.  Y.  which  he  had  received  no  caution.  In 
Supp.  620.  Adams  \.  Clymer  (1893)   1  Marv.  (Del.) 

A  youth  seventeen  years  of  age  who  80,  36  Atl.  1104,  it  was  left  to  the  jury 
has  worked  several  years  in  a  carriage  to  say  whether  the  manipulation  of  a 
factory  and  two  months  on  a  planer  is  pony-planer  with  knives  running  at  the 
presumed  to  appreciate  the  danger  that,  rate  of  3,500  to  4,500  revolutions  a  min- 
in  attempting  to  walk  on  boards  piled  ute  involved  dangers  which  were  latent 
alongside  the  planer,  he  may  slip,  and  so  as  respects  a  youth  sixteen  years  of 
fall  upon  the  machine.  Rikel  v.  Fergu-  age,  after  two  and  a,  half  months  of  ex- 
son  (1889)  25  N.  Y.  S.  R.  960,  5  N.  Y.  perienee  in  the  use  of  it. 
Supp.  774,  Affirmed  in  (1889)  117  N.  Y.  The  danger  of  permitting  one's  finger 
658,  22  N.  E.  1134.  In  Palmer  v.  Ear-  to  be  caught  in  a  tuft  of  hay  about  to 
rison  (1885)  57  Mich.  182,  23  N.W.  624,  pass  between  the  knives  of  a,  hay-cutter 
a  case  of  injury  to  a  boy  of  sixteen,  is  perfectly  apparent  to  a  servant  of 
caused  by  contact  of  his  hand  with  re-  twenty  years,  without  instruction,  even 
volving  knives  of  a  jointer,  it  was  held  though  he  has  never  done  any  work  of 
that  a  verdict  for  the  defendant  had  the  same  description  before  the  day 
rightly  been  directed,  for  the  reason  that  when  the  injury  is  received.  Stuart  v. 
ho  notice  or  warning  could  have  helped  West  End  Street  B.  Co.  (1895)  163 
him.  The  evidence  showed  that  he  had  Mass.  391,  40  N.  E.  180. 
worked  in  the  shop  where  the  jointer  A  comprehension  of  the  danger  of  hav- 
was  located  for  two  weeks  previous  to  ing  his  fingers  caught  between  the  cylin- 
receiving  his  injury,  and  had  seen  the  ders  of  a  "skiving  machine,"  and  thus 
machine  in  which  the  accident  occurred  drawn  against  the  knife,  was  imputed  to 
every  day  during  the  period,  both  stand-   a  boy  of  sixteen  who  had  been  told  that 
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if  he  got  his  fingers  in  he  would  be  hurt,   Silvia  v.  Sagamore  Mfg.  Go.  (1901)   177 
and   that  he   must  look   out   about  his  Mass  476,  59  N.  E.  73. 
fingers.      Pratt   v.   Prouty    (1891)     153        In  a  case  where  an  uninstructed  boy 
Mass.    333,    26    N.    E.    1002.     See   also  thirteen    years    old    was    injured,    after 
subd.  (x),  infra.  three  months'  work,  by  placing  his  hand 

(k)  Cogwheels  and  gearings. —  (See  where  it  came  into  contact  with  moving 
also  subd.  (x) ,  infra.)  In  a  case  where  cogwheels,  it  was  held  that  a  verdict  for 
a  youth  of  seventeen  had  been  engaged  the  defendant  had  been  properly  di- 
for  one  month  in  carrying  away  the  fln-  reeted.  White  v.  Witleman  Lithographic 
ished  products  of  a  machine,  and  was  in-  Co.  (1890)  58  Hun,  381,  12  N.  Y.  Supp. 
jured  the  first  day  he  was  set  to  work  188,  (1892)  131  N.  Y.  631,  30  N.  E.  236. 
on  the  machine  itself  by  some  uncovered  A  boy  twelve  years  old  who  has  been 
gearing,  it  was  held  that  the  risk  was  working  at  a  machine  for  two  days,  and 
apparent.  Cunningham  v.  Bath  Iron  is  injured  by  contact  with  a  cogwheel 
Works  (1899)   92  Me.  501,  43  Atl.  106.     while  putting  into  place  a  cylinder  be- 

A  verdict  has  been  held  to  be  longing  to  the  machine,  cannot  recover 
rightly  directed  for  the  defendant  where  on  the  theory  that  he  should  have  been 
a  servant  sixteen  years  old  was  injured  instructed  as  to  the  dangers  of  the  opera- 
by  coming  into  contact  with  moving  cog-  tion.  Buckley  v.  Gutta  Percha  &  Ruh- 
wheels  the  same  day  that  he  began  work,  ler  Mfg.  Co.  (1889)  113  N.  Y.  540,  21 
Downey  v.  Sawyer  (1892)  157  Mass.  N.  E.  717. 
418,  32  N.  E.  654.  In  another  case  it  was  held  that  no 

A  paper  cutter  in  defendant's  mill  in-  negligence  was  predicable  of  the  failure 
jured  by  being  caught  in  an  unguarded  to  instruct  a  boy  twelve  years  of  age 
gearing  in  a  machine  was  held  unable  to  after  he  had  worked  for  two  months  in 
recover,  where  the  evidence  was  that  he  the  room  with  the  cogwheels.  Ciriack 
had  worked  in  another  paper  mill  for  v.  Merchants'  Woolen  Co.  (1888)  146 
two  years,  five  weeks  of  which  he  was  Mass.  182,  15  N.  E.  579.  The  verdict 
employed  as  a  paper  cutter;  that  he  was  having  been  set  aside  there  was  a  second 
sixteen  years  old,  and  understood  the  trial  upon  a  somewhat  different  theory, 
danger  of  working  around  machinery;  and  another  verdict  for  the  plaintiff  was 
and  that  he  was  caught  in  the  machine  rendered.  This  was  sustained  (151 
while  changing  his  clothes,  preparatory  Mass.  152,  6  L.  R.  A.  733,  23  N.  E. 
to  going  home.  Helmke  v.  Thilmany,  829)  on  the  ground  that  the  case  was 
(1900)   107  Wis.  216,  83  N.  W.  360.  for   the  jury,   because   the   master  was 

An  employee  sixteen  years  old  who  has  aware  that  the  boy  possessed  less  than 
worked  suflieiently  long  to  become  ac-  average  intelligence,  and  had  sent  him  on 
quainted  with  the  conditions  cannot  re-  an  errand  requiring  haste,  to  a  dimly 
cover  for  an  injury  caused  by  his  slip-  lighted  place,  where  the  cogwheels  were 
ping  from  a  box  on  which  he  was  stand-  likely  to  catch  his  clothes,  and  because 
ing,  and  so  coming  into  contact  with  a  the  plaintiff,  although  he  had  worked  in 
cogwheel.  Fitzgerald  v.  Elsas  Paper  Co.  the  room  which  contained  the  cogwheels, 
(1900)  30  Misc.  438,  62  N.  Y.  Supp.  597.    and  was  undoubtedly  familiar  with  them 

It  has  been  held  that  a  boy  fifteen  in  a  general  way,  had  never  worked  so 
years  of  age  who  undertook  to  operate  a  near  them  as  to  have  had  occasion  spe- 
machine  having  unguarded  cogwheels  as-  cially  to  consider  the  risk  of  getting  his 
sumed  the  resulting  risk,  where  he  had  clothing  caught  in  it. 
worked  for  several  months  in  the  same  A  female  employee  of  less  than  twen- 
room  with  the  machine,  but  was  injured,  ty-one  years  (precise  age  not  stated), 
owing  to  the  absence  of  the  guards,  two  who  had  been  working  "some  time"  on  a 
days  after  he  had  been  transferred  to  machine  (not  specified,  but  apparently 
the  work  of  feeding  it.  E.  S.  Biggins  for  cutting),  was  held  to  understand  the 
Carpet  Go.  v.  O'Keefe  (1897)  25  C.  C.  risk  of  contact  with  it.  Oszkoscil  v. 
A.  220,  51  U.  S.  App.  74,  79  Fed.  900.  Eagle  Pencil  Go.  (1889)  25  Jones  &  S. 
No  specific  reference  was  made  by  the  217,  6  N.  Y.  Supp.  501,  Affirmed  in 
court  to  the  experience  obtained  before  (1890)  119  N.  Y.  631,  23  N.  E.  1145. 
the  transfer  to  the  new  work,  and,  ap-  In  Rummel  v.  Dilworth  P.  &  Go. 
parently,  recovery  was  denied  independ-  (1890)  131  Pa.  509,  19  Atl.  345,  346,  the 
ently  of  this  element.  plaintiff  was  a  lad  of  about  seventeen 

An  employer  may  properly  assume  years,  having  very  little  acquaintance 
that  even  a  boy  of  fourteen  years  need  with  the  business  or  its  dangers.  He 
not  be  told  that,  if  he  puts  his  fingers  went  into  the  employ  of  the  defendants 
into    gearing,     they    will    be    crushed,   on  Tuesday,  and  was  injured  on  Friday 
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of  the  same  week.  He  was  employed  as  The  question  whether  a  boy  ten  years 
a  "drag-down,"  but  was  hurt  while  per-  of  age  who  was  injured  by  being  caught 
forming  the  duties  of  a  "roller,"  in  open-  in  uncovered  machinery  after  having 
ing  and  closing  the  gate  between  the  first  worked  for  three  weeks  had  a  sufficient 
and  second  pairs  of  rollers.  The  cog-  understanding  of  the  hazard  of  the  em- 
wheels  by  which  the  rollers  were  moved  ployment  to  bar  his  recovery  was  held  to 
were  covered  along  the  whole  length  of  be  a  question  for  the  jury  in  Hayden  v. 
the  train,  except  at  the  point  over  which  Smithville  Mfg.  Co.  { 1861 )  29  Conn.  548. 
Eummel  had  to  reach  to  open  and  close  Evidence  that  there  was  a  shadow  over 
the  gate.  If  they  had  been  covered  at  the  box  of  a  wheel  which  a  boy  sixteen 
that  point  the  accident  could  not  have  years  of  age  was  examining  when  his 
happened.  The  court  said:  "In  view  of  hand  was  dra\^Ti  into  the  wheel  is  ad- 
the  youth  and  want  of  experience  in  the  missible  as  part  of  the  res  gestce,  and  as 
business  on  the  part  of  Rummel,  it  was  a  fact  to  be  considered  in  determining 
necessarily  a.  question  for  the  jury  whether  the  boy  observed,  and  therefore 
whether  his  employer  had  sufficiently  assumed,  the  risk,  and  whether  the  mas- 
warned  and  instructed  him  about  the  ter  was  negligent  in  not  guarding  the 
dangers  of  the  employment,  and  how  to  wheel  and  in  not  warning  the  plaintiff  oi 
avoid  them,  or  had  done  all  that  was  danger.  Kucera  v.  Merrill  Lumber  Co. 
reasonably  necessary  to  protect  him  from  (1895)  91  Wis.  637,  65  N.  W.  374. 
injury."  In  Coombs  v.  New  Bedford  In  a  case  where  a  youth  sixteen  years 
Cordage  Co.  (1869)  102  Mass.  572,  3  old,  on  the  twelfth  day  after  beginning 
Am.  Rep.  506,  it  was  held  proper  to  find  to  work  again  in  a  mill  in  which  he  had 
a  master  negligent  in  not  instructing  a  once  before  been  employed,  caught  his 
boy  of  fourteen,  injured  the  second  day  clothes  in  cogs  while  he  was  removing 
after  he  began  work  in  a  very  noisy  slabs,  it  was  held  that  he  could  show  the 
room,  his  duties  requiring  him  to  break  changes  made  in  the  arrangements  of 
strands  of  hemp  at  intervals,  an  opera-  the  mill  as  bearing  upon  his  want  of 
tion  which  brought  his  hands  very  close  familiarity  with  them  when  hurt.  Hui- 
to  the  cogs  of  another  machine  very  close  zega  v.  Cutler  d  8.  Lumber  Co.  (1883) 
to  the  one  he  was  working  with.  Ac-  51  Mich.  272,  16  N.  W.  643. 
cording  to  the  court  in  CiriacJc  v.  Mer-  The  following  instructions  formulated 
chants'  Woolen  Co.  (1888)  146  Mass.  in  Coombs  v.  New  Bedford  Cordage  Co. 
182,  15  N.  E.  579,  the  controlling  factor  (1869)  102  Mass.  572,  3  Am.  Rep.  506, 
in  this  case  was  the  short  time  the  were  expressly  approved  in  Sullivan  v. 
servant  had  been  at  work.  India  Mfg.  Co.  (1873)   113  Mass.  396,  as 

In  Nadau  v.  White  River  Lumber  Co.  "carefully  guarding  the  rights  of  em- 
(1890)  76  Wis.  120,  43  N.  W.  1135,  a  ployers  and  employees,"  in  a  case  in- 
verdict  for  the  plaintiff  was  upheld,  in  a  volving  facts  similar  to  the  above, 
case  where  the  injury  was  received  only  "Upon  the  new  trial  of  the  case  at  bar, 
five  days  after  the  servant  began  work,  the  jury  should  be  instructed  that  the  de- 
on  the  ground  that  the  owner  of  a  saw-  fendants  had  the  legal  right  to  run  their 
mill  who  hires  an  inexperienced  youth  machinery  without  fencing  or  boxing  it, 
nineteen  years  of  age  to  do  work  which  unless  by  so  doing  they  exposed  persons 
requires  him  to  keep  moving  along  a  nar-  in  their  employment,  or  other  persons 
row  alley -way  only  19  inches  in  width,  who  came  upon  the  premises  by  their 
with  revolving  cogwheels  behind  him,  is  procurement  or  invitation,  to  danger  of 
bound  to  warn  him  as  to  the  nature  of  which  they  gave  no  sufficient  notice; 
the  perils  to  which  he  will  be  exposed.  that  if,  by  the  fact  that  the  cogs  were 
A  boy  twelve  years  of  age  who  is  in-  in  sight,  and  the  danger  from  them  ap- 
jured  by  an  uncovered  cogwheel,  while  parent,  the  jury  should  he  satisfied  that 
attempting  to  replace  a  roller  in  a  flax-  the  plaintiff  had  reasonable  notice  of  the 
scutching  machine,  should  not  be  non-  peril  to  which  he  was  exposed,  and,  un- 
suited,  where  he  testifies  that  he  had  derstanding  it,  chose  to  undertake  the 
never  worked  round  the  machine  before  employment  which  exposed  him  to  it,  he 
the  day  of  the  accident,  that  he  received  cannot  recover ;  but  that  if,  on  the  other 
no  instructions  as  to  the  proper  manner  hand,  they  should  be  satisfied  that  the 
of  handling  it,  and  that,  having  been  defendants  knew  or  had  reason  to  know 
suddenly  called  upon  to  put  the  roller  in  the  peril  to  which  he  would  be  exposed, 
its  place,  he  did  this  in  the  same  way  and  did  not  give  him  any  sufiicient  or 
that  he  had  seen  his  fellow  servants  do  reasonable  notice  of  it,  and  if  he,  without 
it.  Vicary  v.  Keith  (1873)  34  U.  C.  Q.  any  negligence  on  his  own  part,  from  in- 
B.  212.  experience  or   reliance   upon  the  direc- 
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tions  given  him,  failed  to  perceive  or  ap- 
Ijrecinte  the  risk,  and  was  injured  in 
consequence,  they  would  be  responsible 
to  him  in  this  action." 

(1)  Mangles  and  ironing  machines. — 
(See  also  subd.  (x),  infra.)  There  is 
no  duty  to  warn  an  inexperienced  girl 
seventeen  years  of  age  as  to  the  danger 
of  injuring  her  hands  by  bringing  them 
into  contact  with  the  rollers  of  a  mangle. 
O'Hare  v.  Keeler  (1897)  22  App.  Div. 
191,  48  N.  Y.  Supp.  376  (injured  after 
working  about  one  hour ) .  A  girl  seven- 
teen years  old,  of  ordinary  intelligence, 
employed  to  work  at  a  mangle,  is  charge- 
able with  a  knowledge  of  the  risk  of  her 
hand  being  caught  between  the  heated 
cvlinders  of  the  mangle.  Grecf  Bros.  v. 
Brown  (1898)  7  Kan.  App.  394,  51  Pac. 
926  (accident  occurred  two  days  after 
she  began  work) .  Recovery  has  been  de- 
nied to  a  girl  sixteen  years  of  age  whose 
hand  was  caught  between  the  rollers  of 
a  mangle  after  she  had  been  working 
two  weeks  in  the  laundry,  and  for  three 
or  four  days  on  the  mangle  itself.  A 
girl  sixteen  years  of  age  who  has  been 
working  for  two  weeks  in  a  laundry, 
and  for  three  days  at  a,  mangle,  cannot 
recover  for  injuries  caused  by  catching 
her  hand  in  the  rollers  of  the  mangle. 
Jones  V.  Roberts  (1894)  57  111.  App.  56. 
Since  the  wrinkling  of  the  canvas  which 
surrounds  the  rollers  of  a  mangle  is  a 
constantly  recurring  obvious  defect  con- 
nected with  the  daily  use  of  the  machine, 
a  female  operative  sixteen  years  old  who 
has  worked  six  months  in  the  laundry 
and  six  weeks  on  the  mangle  assumes  the 
risk  of  having  her  hand  drawn  between 
the  rollers  as  a  result  of  that  wrinkling. 
Walsh  V.  Commercial  Steam  Laundry 
Go.  (1893)  11  Misc.  3,  31  N.  Y.  Supp. 
833.  A  girl  fifteen  years  old  and  of  or- 
dinary intelligence  is  presumed,  after  ten 
days'  work  with  the  machine,  to  under- 
stand the  risk  of  having  her  hand  caught 
between  the  roller  and  jacket  of  a  man- 
gle operated  by  her.  Groth  v.  Thomann 
(1901)   110  Wis.  488,  86  N.  W.  178. 

The  fact  that  a  girl  fourteen  years  old, 
who  is  injured  by  having  her  hand 
drawn  between  the  ironing  rollers  in  a 
laundry,  has  received  no  instructions  as 
to  the  dangers  of  the  work,  will  not  en- 
title her  to  recover,  where,  at  the  time  of 
the  accident,  she  had  been  feeding  the 
machine  for  a  period  of  six  weeks. 
HicJcey  v.  Taaffe  (1887)  105  N.  Y.  26,  12 
N.  E.  286  (held  that  plaintiflf  should 
have  been  nonsuited). 

A  girl  of  fourteen  who  had  worked  in 
a  laimdiy  ten  days,  but  was  injured  the 


first  day  she  was  assigned  to  the  duties 
in  question,  was  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  fail- 
ing to  understand  that  a  piece  of  blanket 
which  had  been  partially  torn  loose  from 
a  mangle  which  she  was  feeding,  was 
liable  to  catch  her  hand  and  draw  it  into 
the  machine,  where  the  evidence  shows 
that  the  injury  was  due  to  the  want  of 
repairs,  and  not  to  the  ordinary  dangers 
incident  to  the  operation  of  the  machine. 
Fituhenry  v.  Lamson  (1897)  19  App. 
Div.  54,  45  N.  Y.  Supp.  875. 

It  is  for  the  jury  to  say  whether  a  girl 
of  fourteen  years,  hired  to  feed  paper  to 
a  mangle  in  a  paper  mill,  should  have 
been  instructed  how  to  perform  the  work 
of  carrying  off  the  paper,  to  which  duty 
she  was  transferred  two  weeks  after  en- 
tering the  service.  Allen  v.  Jakel 
( 1898)  115  Mich.  484,  73  N.  W.  555.  In 
another  case  a  minor  eighteen  years  old 
who  had  been  working  round  the  ma- 
chine for  three  months  was  held  charge- 
able with  an  appreciation  of  the  danger 
of  having  his  hand  drawn  between  roll- 
ers to  which  he  was  feeding  paper 
sheets.  Gordon  v.  Reynold's  Card  Mfg. 
Co.   (1888)   47  Hun,  278. 

Whether  instruction  should  have  been 
given  is  a  question  for  the  jury,  where 
an  inexperienced  girl  of  fifteen  was  called 
away  from  the  particular  branch  of  the 
employment  in  which  she  was  engaged, 
and  had  her  hands  caught  in  the  rollers 
of  an  ironing  machine,  on  the  first  day 
that  she  operated  it.  Coffee  v.  Phillips 
(1897)  21  Misc.  663,  47  N.  Y.  Supp. 
1105,  Distinguishing  Mickey  v.  Taaffe 
(1887)  105  N.  Y.  26,  12  N.  E.  286,  supra, 
on  the  ground  that  the  servant  there 
had  acquired  some  experience. 

The  case  is  for  the  jury  where  an  in- 
experienced girl  fifteen  years  of  age  who 
was  put  at  work  passing  linen  through 
the  rollers  of  a  machine  which  usually 
had  a  guard  before  it  to  prevent  the 
operator's  hand  from  getting  caught,  but 
was  not  guarded  at  the  time  of  the  ac- 
cident, was  given  no  warning,  and,  sup- 
posing that  the  rollers  were  too  close  to- 
gether to  permit  her  hands  to  go  be- 
tween, allowed  one  of  her  hands  to  get 
caught.  Levy  v.  Clark  (1899)  90  Md. 
146,  44  Atl.  990. 

In  Grizzle  v.  Frost  {IS63)  3  Fost.  &  ¥. 
622,  where  a  girl  of  sixteen  was  injured 
by  the  rollers  of  a  machine  for  carding 
hemp,  Cockburn,  Ch.  J.,  left  the  deter- 
mination of  the  employer's  responsibility 
to  the  jury,  charging  them  as  follows: 
"I  am  of  opinion  that  if  the  owners  of 
dangerous  machinery,  by  their  foreman, 
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employ  a  young  person  about  it  quite  in-  fendant  was  negligent  because  he  failed 
experienced  in  its  use,  either  without  to  tell  the  plaintiff,  a  young  man 
proper  directions  as  to  its  use,  or  with  twenty  years  of  age,  that  the  revolving 
directions  which  are  improper  and  which  cylinders  or  rollers  onto  which  he  had 
are  likely  to  lead  to  danger  of  which  the  been  feeding  wheat  and  sweepings  from 
young  person  is  not  aware,  and  of  which  the  mill  floor,  for  six  months,  in  order 
they  are  aware — as  it  is  their  duty  to  that  it  might  be  pulverized  to  flour, 
take  reasonable  care  to  avert  such  dan-  would  be  dangerous  to  the  hands  if  they 
ger,  they  are  responsible  for  any  injury  came  in  contact  with  them." 
which  may  ensue  from  the  use  of  such  A  boy  eighteen  years  old  is  presumed 
machinery."  This  ruling  was  never  to  understand,  without  any  special  skill 
questioned  in  any  court  of  review.  or  experience,  that  if  he  gets  his  fingers 

(m)  Other  machinery  wiih  revolving  into  the  rolls  of  a  straw  cutter  they  will 
rollers. — There  is  no  duty  to  instruct  a  be  caught  thereby,  and  that,  if  they  are 
youth  nineteen  years  old  and  of  ordinary  caught,  they  will  be  injured.  Roth  v. 
intelligence  as  to  the  obvious  danger  of  S.  E.  Barrett  Mfg.  Co.  (1897)  96  Wis. 
getting  his  fingers  squeezed  while  feeding  615,  71  N.  W.  1034. 

scrap  rubber  into  a  machine  containing  Where  a  boy  of  sixteen  who  was  feed- 
two  revolving  cylinders  about  %  to  %  ing  corn  stalks  to  the  rollers  of  a  ma- 
of  an  inch  apart.  Sullivan  v.  Simplex  chine  for  extracting  the  pith  put  his 
Electrical  Co.  (1901)  178  Mass.  35,  59  hand  between  two  sets  of  rollers  in  an 
N.  E.  645,  holding  that  the  fact  of  the  attempt  to  remove  a  stalk  that  had 
master's  vice  principal  having  told  the  jammed,  the  result  being  that  his  hand 
boy  that  he  might  use  his  fingers  to  press  was  crushed,  it  was  held  that  the  failure 
down  the  rubber  did  not  relieve  him  of  to  warn  him  of  the  danger  of  so  doing 
his  duty  to  safeguard  himself.  was    not    negligence.       Marsden    Co.    v. 

After  having  operated  a  kneading  ma-  Johnson  (1899)  89  111.  App.  100. 
chine  for  three  years,  a  youth  of  eight-  A  boy  fifteen  years  of  age  who  has 
een  is  presumed  to  appreciate  the  danger  worked  for  three  years  with  a,  machine 
of  being  injured  by  slipping  and  falling  with  revolving  iron  rollers  placed  within 
against  the  rollers.  McCarthy  v.  Mul-  %  of  an  inch  of  each  other  is  presumed 
grew  (1898)  107  Iowa,  76,  77  N.  W.  to  appreciate  the  risk  incident  to  its  use. 
527.  McCarthy  v.  Mulgrew  (1898)   107  Iowa, 

A  servant  nineteen  years  old  is  pre-  76,  77  N.  W.  527. 
sumed  to  appreciate,  without  instruc-  A  master  is  not  bound  to  give  an  in- 
tion,  a  danger  so  "open  to  the  senses"  as  telligent  boy  of  fifteen  years  warning 
that  of  putting  his  hand  between  the  that  his  hand,  if  inserted  too  far  be- 
rollers  used  to  flatten  boiler  -  plates,  tween  a  belt  of  felting  and  a  hot  cylinder 
where,  although  he  has  only  just  begun  over  which  it  runs,  will  be  drawn  in  and 
to  operate  the  machine,  he  has  been  brought  into  contact  with  the  cylinder, 
working  in  sight  of  it  for  two  years.  Lowcock  v.  Franklin  Paper  Co.  (1897) 
Berger  v.  St.  Paul,  M.  &  M.  R.  Co.  169  Mass.  313,  47  N.  E.  1000. 
(1888)  39  Minn.  78,  38  N.  W.  814  (ver-  It  is  not  negligence  to  omit  telling  a 
diet  for  plaintiff  set  aside).  seventeen-year    old    boy    of    more    than 

In  a  case  where  a  box  on  which  an  in-  usual  enterprise  and  intelligence,  em- 
experienced  boy  of  fourteen  years  was  ployed  on  a  "drier"  machine  five  or  six 
standing  while  he  fed  a  "cake-crusher"  weeks,  who  understands  the  danger  of 
slipped  or  turned  under  him,  and  the  getting  his  hands  drawn  in  the  machine, 
arm  which  he  threw  out  to  save  himself  knows  that  if  they  are  drawn  in  they 
was  caught  in  the  rollers,  it  was  held  to  will  be  burned,  and  that  cloth  of  various 
be  a  question  for  the  jury  whether  he  ap-  sizes  frequently  passes  through  the  ma- 
preeiated  the  danger,  and  failed  to  use  chine,  in  which  he  knows  that  there  are 
the  caution  appropriate  to  the  circum-  tears  of  various  sizes  and  shapes,  that 
stances.  Emma  Cotton  Seed  Oil  Co.  v.  there  are  liable  to  be  holes  also  in  the 
Hale  (1892)  56  Ark.  232,  19  S.  W.  600.  cloth,  although  he  testifies  that  he  had 
A  verdict  for  the  plaintiff,  a  youth  of  seen  no  holes  in  the  cloth,  and  that  his 
twenty  years,  was  set  aside  in  'Nugent  v.  hand  was  caught  in  a  hole  and  drawn 
Kauffman  Mill  Co.  (1895)  131  Mo.  241,  into  the  machine,  where  others  testify 
33  S.  W.  428,  where,  after  working  for  that  the  holes  frequently  occur.  Shine 
six  months  near  machinery  with  moving  v.  Cocheco  Mfg.  Co.  (1899)  173  Mass. 
rollers,  he  allowed  his  hand  to  be  drawn   558,  54  K.  E.  245. 

between    them.     The    court    said :      "It        A  master  is,  as  a  matter  of  law,  free 
■would  be  a  thing  of  folly  to  say  that  de-    from   negligence   in  failing  to   give  in- 
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structions  to  a  youth  who  has  worked  E.  1066,  on  Second  Appeal  (1901)  178 
for  six  months  on  a  machine  substan-  Mass.  9,  59  N.  E.  454. 
tially  the  same  as  that  which  causes  the  A  servant  of  nineteen  years  with  some 
injury,  and  nearly  one  month  on  the  lat-  experience  as  a  factory  workman,  and 
ter,  in  reference  to  the  danger  of  injury  four  and  a  half  days'  experience  in  de- 
from  allowing  his  hands  to  be  caught  fendant's  mill,  was  held  unable  to  re- 
between  a  roll  of  cloth  and  one  of  the  cover  for  injuries  resulting  from  his 
cylinders  between  which  it  ■  has  to  be  clothes  being  caught  in  a  set  screw  while 
passed.  Crowley  v.  Pacific  Mills  (1889)  he  was  operating  a  machine  driven  by 
148  Mass.  228,  19  N.  E.  344  (verdict  for  the  shaft,  the  evidence  being  that  the 
defendant  should  have  been  directed ) .         nature  of  his  work  had  been  explained 

In  Kaillen  v.  Northwestern  Bedding  to  him  by  the  foreman,  and  that  he  had 
Co.  (1891)  46  Minn.  187,  48  N.  W.  779,  noticed  that  the  shaft  was  not  moving 
the  contention  of  defendant  was  that  the  smoothly.  Kreider  v.  Wisconsin  River 
danger  of  allowing  the  hand  to  come  in  Paper  &  Pulp  Go.  (1901)  110  Wis.  645, 
contact  with  revolving  rollers  was  self-    86  N.  W.  662. 

evident  to  anyone  who  used  his  senses,  An  intelligent  boy  of  seventeen  years 
and  that,  in  the  exercise  of  ordinary  in-  accustomed  to  working  about  machinery 
telligence,  the  plaintiff,  a  boy  fourteen  cannot  recover  for  injuries  received 
and  a  half  years  old,  ought  to  have  while  leaning  over  a  revolving  shaft  and 
known  that  if  his  hand  came  in  contact  drawing  up  buckets  from  a  lower  floor, 
with  the  rollers  it  would  be  drawn  in.  by  his  loose  shirt  catching  upon  the 
The  court  said:  "At  first  sight  the  posi-  shaft.  Kelly  v.  Barber  Asphalt  Co, 
tion  of  defendant  seems  plausible;  but  (1892)  93  Ky.  363,  20  S.  W.  271. 
when  we  consider  the  fact  that  the  sur-  A  verdict  against  a  master  who  omit- 
face  of  the  rollers  was  smooth,  and  the  ted  to  gi'vQ  an  inexperienced  servant  sev- 
space  between  them  very  small,  we  think  enteen  years  old  special  instructions  as 
it  not  improbable  that  there  may  be  a  to  the  danger  of  coming  into  contact 
great  many  boys,  and  even  men  of  or-  with  a  set  screw  will  not  be  disturbed, 
dinary  intelligence,  without  experience  Keller  v.  Gaskill  (1894)  9  Ind.  App.  670, 
with  machinery,  and  with  a  limited  36  N.  E.  303,  Second  Appeal  (1898)  20 
knowledge  of  the  principles  of  mechan-  Ind.  App.  502,  50  N.  E.  363. 
ics,  who,  while  knowing  and  seeing  that  It  is  not  a  conclusion  of  law  from  the 
the  rollers  drew  in  wool  compressed  al-  fact  that  a  servant  seventeen  years  old 
most  to  the  thinness  of  paper,  would  yet,  who  had  been  working  three  weeks  be- 
like this  boy,  fail  to  realize  or  appreciate  fore  the  accident  was  aware  of  the  ex- 
that  they  would  suddenly  compress  and  istence  of  a  set  screw  on  a  revolving 
draw  in,  as  quickly  as  it  came  in  the  shaft,  and  was  "sprightly"  for  one  of  his 
slightest  contact  with  them,  an  object  years,  that  he  was  aware  of  the  risk  and 
like  the  hand  or  iingers,  many  times  danger  of  passing  over  the  shaft  while  it 
thicker  than  the  aperture  between  the  was  in  motion.  Bowling  v.  Allen  (1881) 
rollers.  .  .  .  While  the  facts  do  not  74  Mo.  13,  41  Am.  Rep.  298,  (1885)  88 
make  out  a  very  strong  case  for  the  Mo.  293,  (1890)  102  Mo.  213,  14  S.  W. 
plaintiff,  yet  we  are  not  prepared  to  say,    751. 

as  matters  of  law,  that  the  defendant  (o)  Belting. — The  danger  involved  in 
owed  this  boy  no  duty  to  caution  him  as  attempting  to  remove  an  inking  roller 
to  the  danger  of  allowing  his  hand  to  from  a  printing  press  by  getting  within 
come  in  contact  with  these  rollers,  and  the  frame  of  the  press,  while  the  belt 
that  he  ought  to  have  understood  this  through  which  motion  is  communicated 
without  being  told."  to  the  machine  is  revolved  on  the  loose 

(n)  Shafts  and  set  screws.— ( See  also  pulley  and  the  shifter  left  unsecured,  is 
subd.  (x),  infra.)  An  employee  eight-  open  and  obvious,  and  therefore  pre- 
een  years  old  who  had  been  working  for  sumed  to  be  appreciated,  without  any  in- 
three  weeks  in  the  machine  shop  where  structions,  by  an  employee  seventeen 
he  was  injured,  and  had  previously  been  years  old,  after  he  has  been  working 
operating  weaving  machines  to  which  round  the  machine  for  several  months 
power  was  communicated  by  shafting,  and  has  removed  the  rollers  several 
was  held  to  have  assumed  the  risk  from  times.  Levey  v.  Bigelow  (1893)  6  Ind. 
a  projecting  set  screw  as  a  part  of  the  App.  677,  34  N.  E.  128  (roller  came  into 
machinery  with  which  he  had  to  do  in  contact  with  the  shifting  lever  and  threw 
his  work,  although  his  attention  had  not  the  belt  onto  the  tight  pulley) . 
been  particularly  called  thereto.  Demers  To  let  a  young  man  of  seventeen  years, 
Y,  Marshall  (1899)  172  Mass,  548,  58  N.   without    experience    and    to   whom   the 
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foreman  has  given  erroneous  instruc-  v.  Savyyer  (1891)  153  Mass.  485,  27  N. 
tions,  undertake  the  work  of  lacing  a  E.  6,  the  court  was  "unable  to  discover 
broken  belt  without  stopping  the  shaft   in  this  case  any  ground  on  which  it  can 

over     which     it     hangs,     is     negligence,  be  held  that  the  defendants  are  liable," 

Archbald  v.  Yelle  ( 1897 )  Rap.  Jud.  Que-  under  the   following  state   of   evidence, 

bee,  6  B.  R.  334.  The  plaintiff  at  the  time  of  the  accident 

Where  a  girl  seventeen  years  old  em-  was  somewhat  over  sixteen  years  of  age, 
ployed  in  a  spinning  room  was  injured  and  of  at  least  ordinary  intelligence,  and 
by  the  parting  of  a  belt,  the  fact  that  had  been  in  the  employ  of  the  defendants 
she  was  present  when  the  ends  of  the  about  a,  month.  Up  to  the  forenoon  of 
belt  were  laced  would  not  impute  knowl-  the  day  before  the  accident,  he  had  been 
edge  that  the  belt  was  laced  in  an  un-  attending  to  cards  in  the  carding  room 
safe  manner,  and  hence  would  not  show  of  the  defendants'  mill.  He  was  then 
that  she  assumed  the  risk  of  such  acci-  set  to  work  to  help  tend  the  machine  on 
dent.  McGar  v.  National  &  P.  Worsted  which  he  was  injured,  the  accident  oo- 
Mills,  (1901)  22  R.  I.  347,  47  Atl.  1092.  curring  about  the  middle  of  the  forenoon 
In  Cleveland  Rolling  Mill  Co.  v.  Cor-  of  the  next  day.  He  was  told  by  the 
rigan  (1889)  46  Ohio  St.  283,  3  L.  R.  man  who  set  him  to  work  on  it  that  the 
A.  385,  20  N.  E.  466,  the  court  afiirmed  machine  was  a  dangerous  one,  and  not 
a-  verdict  absolving  from  the  charge  of  to  touch  it  when  in  motion.  This  was 
contributory  negligence  a  youth  fourteen  repeated  to  him  by  the  man  who  was 
years  of  age  who,  without  instructions,  running  the  machine.  He  himself  testi- 
had  been  put  to  work  only  a  few  days  be-  fled  that  he  knew  the  machine  was  dan- 
fore  the  accident,  in  close  proximity  to  a  gerous  when  it  was  going,  and  that  it 
revolving  shaft  from  which  hung  a  loose  was  going  at  the  time  of  the  accident, 
belt,  the  result  being  that  his  foot  was  During  the  day  and  more  that  he  worked 
caught  in  the  belt  and  whirled  round  the  on  the  machine,  he  helped  to  clean  it  a 
shaft.  number  of  times,  and  had  therefore  the 
(p)  Pulleys. — It  is  error  to  give  an  knowledge  thus  acquired,  in  addition  to 
instruction  which  permits  the  jury  to  the  warning  and  instruction  which  ha 
find  for  a  minor  servant  over  fourteen  had  received.  He  had  to  sprinkle  the 
years  of  age  and  with  six  months'  ex-  wool  with  oil  before  it  was  put  into  the 
perience,  provided  they  iind  that  he  was  machine,  and  this  made  the  floor  very 
directed  to  go  up  a  ladder  and  put  a  belt  slippery,  so  that,  as  he  testified,  he  had 
on  a  pulley  without  being  notified  of  the  to  walk  carefully.  It  was  a  part  of  his 
danger  of  doing  so.  It  cannot  be  as-  duty  to  gather  up  the  wool  from  the 
sumed  that  a  person  of  that  age  and  floor  as  it  was  blown  out  of  the  machine, 
that  experience  is  incapable  of  forming  and  put  it  back,  so  that  it  would  go 
a  judgment  as  to  the  risks  of  such  an  through  the  machine  again.  The  open- 
act.  Greenway  v.  Conroy  (1894)  160  ing  out  of  which  the  wool  came  was 
Pa.  185,  28  Atl.  692.  about  2  feet  from  the  floor,  and  was  4 

The  danger  of  one's  sleeve  being  caught  feet  horizontally  by  1  foot  in  height, 
by  a  pulley  made  of  rags,  the  ends  of  Two  or  3  inches  inside  of  it  was  a  large 
which  are  left  loose,  is  not  so  obvious  revolving  cylinder  with  teeth  in  it.  At 
that  an  employee  fifteen  years  old  who  the  time  of  the  accident  he  was  gather- 
has  had  no  experience  in  handling  ma-  ing  up  wool  from  the  floor  so  near  to 
chinery,  and  has  never  worked  near  the  the  machine,  as  he  testified,  that  if  he 
pulley,  is,  as  matter  of  law,  chargeable  slipped  he  would  go  into  it.  He  did  slip, 
with  a  comprehension  of  the  risk  of  and  his  arm  went  into  the  opening  and 
being  caught  while  holding  a  belt  on  the  the  Injury  complained  of  resulted, 
pulley  to  assist  in  its  repair.  Dodd  v.  A  bright  boy  seventeen  years  old  em- 
Bell  (1897)  15  App.  Div.  258,  44  N.  Y.  ployed  to  spread  wool,  and  cautioned 
Supp.  198.  against  allowing  his  hand  to  be  caught 

(q)    Grinding  machines.— The  failure  in  the  teeth   of  a  revolving  roller,   as- 

to  warn  a  new  employee  about  fifteen  sumes  the  risk  in  that  respect,   where 

years  of  age  as  to  the  danger  of  putting  there  is  no  hidden  danger  and  the  ma- 

her  hand  into  the  interior  of  a  chocolate-  chine    is    simple    in    construction    and 

grinding  machine  in  which  scrapers  were  operation,  although  he  has  only  worked 

revolving  may  be  properly  found  to  be  on  the  machine  a  few  days  before  the 

negligence.      O'Connor  v.  Barker  &   Co.  accident    occurs.     O'Connor  v.  Whittall 

(1898)  25  App.  Div.  121,  49  N.  Y.  Supp.  (1897),  169  Mass.  563,  48  N.  E.  844. 

211.  A  verdict  hns   been   set   aside,   which 

(r)    Carding  machines. — In   Tinkham  found  a  master  negligent  in  failing  to 
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instruct  a  minor  fifteen  years  old  wlio  chine   for   stamping   numbers   on   brass 

had  been  worlcing  four  dr.is  at  the  time  plates,  and  his  evidence  showed  that  he 

when  he  was  injured  through  allowing  had   operated   similar   machines  before, 

his   shirt   sleeves  to   rest  on  the  rough  and  was  aware  that,  as  long  as  he  kept 

surface  of  the  card  cloth  on  the  revolv-  his   foot  on  the  lever  for  throwing  the 

ing  cylinder  of  a  carding  machine,  the  machine  into  gear,  it  would  continue  to 

result  being  that  the  sleeve,   and  with  operate.     Wahl  v.   Chatillon    (1900)    56 

it    his    arm,    was    drawn    between    the  App.  Div.  554,  67  N.  Y.  Supp.  504j 

rollers.     Trunile  v.  'Sorth  Star  Woolen-  A  boy  fourteen  years  of  age,  although 

Mill  Co.   ( 1894 )  ■  57  Minn.  52,  58  N.  W.  he   was  unfamiliar  with  the  work  and 

832.  was  injured  on  the  second  day  after  he 

(s)  Cotton  pickers. — In  De  Souza  v.  began  work,  wsis  held  to  understand, 
Stafford  Mills  (1892)  155  Mass.  476,  30  as  well  as  an  adult,  the  danger  of  having 
N.  E.  81,  the  court  held  that,  upon  the  his  hand  caught  under  a  stamping  ma- 
whole  case,  a  verdict  for  the  defendant  chine.  O'Keefe  v.  Thorn  (1899)  2 
should  have  been  directed,  where  the  Monaghan,  73,  16  Atl.  737. 
plaintiff,  who  was  a  foreigner  nineteen  A  girl  sixteen  years  old  in  the  habit 
years  old,  speaking  no  English,  and  had  of  using  a  card-cutting  machine,  the 
been  working  only  sixteen  days,  had  his  knife  of  which  has  a  tendency  to  stick, 
hand  drawn  into  the  roller  of  a  beater  and  descends  when  she  places  her  foot 
picker  and  mutilated  by  the  beater,  on  the  treadle,  cannot  recover  for  in- 
which  revolved  at  a  high  rate  of  speed  juries  sustained  by  the  descent  of  the 
behind  the  rollers.  Since  this  danger  was  knife,,  where  she  has  been  in  the  def end- 
obvious,  and  the  plaintiff  also  knew  that  ant's  service  for  six  years  and  has  been 
the  beater  revolved  in  close  proximity  to  operating  the  machine  for  six  months, 
the  rollers,  the  principle  was  applicable  Reardon  v.  'New  York  Consolidated  Card 
that  it  is  not  a  breach  of  duty  to  omit  Co.  (1884)  19  Jones  &  S.  134. 
to  give  instructions  as  to  elements  of  Whatever  danger  is  incident  to  the 
danger  which  may  be  appreciated  by  a  work  of  removing  the  margins  cut  from 
person  of  the  plaintiflt's  age  after  a  brief  calendars  by  a  knife  applied  by  hand 
period  of  experience  in  the  work.  and    suspended   by    a   slowly   operating 

(t)    Machinery  operating  vertically. —  counterpoise  weight  is   presumed  to  be 

A  jury  is  justified  in  finding  that  one  apparent   to    a   bright  boy   of   fourteen 

who  employs  a  boy  between  fourteen  and  years.      Malsky   v.    Schumacher    (1894) 

fifteen   years   of   age   at  a  steam-power  7  Misc.  8,  27  N.  Y.  Supp.  331   (dismissal 

punching  machine  is  guilty  of  negligence  of  complaint  held  proper). 

in  failing  to  notify  him  that,  if  he  keeps  An  inexperienced  boy  sixteen  years  of 

his  foot  on  the  treadle,  the  press  will  age  who  had  his  hand  caught  under  the 

keep  coming  down  and  going  up,  and  to  plunger   of    a   brick-moulding   machine, 

tell  him  how  to  take  his  work  from  the  was  allowed  to  recover  in  Chicago  Ander- 

press  after  it  is  punched.     Armstrong  v.  son     Pressed    Brick     Co.    v.     Reininger 

Forg    (1895)    162   Mass.    544,    39   N.   E.  (1891)     41    111.    App.    324,    Affirmed    in 

190    (accident  happened  just   after  the  (1892)   140  111.  334,  29  N.  E.  1106. 

boy    began    work).      The    failure    of    a  Whether   the  duty  of   instructing  an 

master  to  caution  a  boy  of  sixteen  years  ignorant  foreigner  sixteen  years  of  age 

who   is   operating  a   punching  machine,  as  to  the  proper  way  of  pushing  the  clog- 

Bgainst  the  danger  from  the  slippery  con-  ging    pieces    of    clay    into   the    cylinder 

dition  of  the  floor,  does  not  render  him  where  they  were  pressed  by  a  plunger 

liable  for  injuries  to  the  boy's  hand  from  was    adequately    performed    is    for    the 

its  coming  into  contact,  on  the  first  day  jury,  where  the  evidence  is  that  he  was 

that  he  worked,  with  the  lever  by  which  told  that  he  should  kick  them  in  with 

the  punch  was  released,  as  he  attempted  his  foot,  and  was  not  warned  as  to  the 

to  save  himself  from   falling  when  his  danger  of  pressing  his  foot  so  hard  as  to 

stool,  which  he  placed  in  a  tilted  posi-  enter  the  cylinder.   Addicks  v.  Christoph 

tion.    slipped    on   the    floor,    where   the  (1899)   62  N.  J.  L.  786,  43  Atl.  196. 

condition   of  the   floor   and   the   danger  (u)  Machinery  in  cordage  factories. — 

from  slipping  were  perfectly  apparent.  Where   plaintiff,    an   inexperienced   girl 

Koehler  v.  Syracuse  Specialty  Mfg.  Co.  less  than  thirteen  years  of  age,  was  in- 

(1896)   12  App.  Div.  50,  42  N.  Y.  Supp.  jured  while   operating   a  bobbin-winder 

182,  1105.  in  a  cordage  factory,  and  the  evidence 

No  duty  to  instruct  can  be  predicated  tends    to    show    that    she    was    not    in- 

where  a  boy  of  fifteen  was  injured  by  structed  as  to  the  general  operation  of 

patching  his  hand  under  the  die  of  a  ma-  the  machine,  or  as  to  the  dangers  inci- 
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dent  thereto,  the  question  of  the  mas-  was  negligent  in  having  failed  to  caution 
ter's  negligence  is  for  the  jury.  Dono-  an  inexperienced  youth  nineteen  years 
van  V.  Overman  &  8.  Cordage  Go.  of  age,  who  had  been  injured  after  five 
(1900)  22  Ky.  L.  Rep.  777,  58  S.  W.  days  of  work,  as  to  the  dangers  of  allow- 
798.  ing  the  ends  of  a  piece  of  cotton  waste 

(v)  Thread-forming  machines. — In  a  with  which  he  is  wiping  the  top  of  a 
case  where  injury  was  received  on  the  machine  to  hang  down  so  that  tlit;y  are 
first  day  that  the  plaintiff  began  to  liable  to  be  ca.ught  in  uncovered  cog- 
operate  a  machine  which  formed  by  com-  wheels  revolving  underneath.  Atlas  En^ 
pression  the  thread  of  screw  caps  for  gine  Works  v.  Randall  (1884)  100  Ind. 
tin  cans,  it  was  held  warrantable  to  293,  50  Am.  Eep.  798.  A  complaint 
render  a  general  verdict  in  his  favor,  should  be  dismissed  which  is  framed  on 
where  it  is  also  specially  found  that  he  the  theory  that  a  master  was  negligent 
was  only  thirteen  years  of  age,  and  was  in  failing  to  instruct  a  youth  of  eighteen 
working  under  an  agreement  with  his  years  who  has  worked  for  him  three 
mother  that  he  should  not  operate  any  years,  as  to  the  danger  of  cleaning  a  re- 
machinery;  that  he  was  placed  at  work  volving  shaft.  Smith  v.  Martin  (1891) 
at  a  certain  machine;  that  he  had  no  39  N.  Y.  S.  R.  126,  14  N.  Y.  Supp.  935. 
previous  knowledge  of  its  character;  and  In  Stewart  v.  Patrick  (1892)  5  Ind. 
that  no  warning  or  instruction  was  given  App.  50,  30  N.  E.  814,  it  was  held  that  a 
him.  National  Enameling  &  Stamping  general  verdict  for  tie  plaintiff  would 
Co.  y.  Brady  (1901)  93  Md.  646,  49  Atl.  not  stand  where  the  jury  had  found 
845.  specially,  in  answer  to  interrogatories, 

(w)  Sewing  machines. — A  Quebec  ease  that  the  appellee  was  a  bright,  intelli- 
recognizes  the  duty  to  instruct  a  young  gent  boy  sixteen  years  of  age;  that  he 
girl  (age  not  sta.ted)  as  to  the  danger  had  knowledge  of  the  dangerous  condi- 
of  having  her  hair  caught  in  moving  ma-  tion  of  the  machine  (a  planer)  he  was 
chinery.  Parent  v.  Schloman  (1897)  operating,  and  knew  that  he  must  be 
Rap.  Jud.  Quebec,  12  0.  S.  283  (she  had  careful  in  order  to  avoid  injury;  that  he 
gone  under  a  sewing-machine  table  to  had  received  from  the  appellants  some 
replace  the  band).  instruction  and  caution  as  to  the  use  of 

(x)  Risks  incurred  in  cleaning,  etc.,  the  machine  and  its  hazards,  though  not 
machinery  in  motion. — In  one  case  it  as  much  as  they  should  have  imparted 
was  laid  down  in  general  language  that  to  him;  that  he  had  been  using  the  ma- 
oiling  dangerous  machinery  while  in  mo-  chine  from  five  to  eight  weeks  before  the 
tion  was  contributory  negligence,  even  injury,  and  that  he  had  no  other  experi- 
though  the  servant  was  a  boy  (age  not  ence  in  connection  with  such  machinery; 
stated).  Sutton  v.  Stead  (1887)  3  that  he  was  hurt  by  the  machine  while 
Times  L.  R.  499'.  wiping  its  platform,  in  front  of  the  re- 

A  superintendent  who  orders  a  servant  volving  knives,  with  pieces  of  cotton 
eighteen  years  old  who  has  been  working  waste;  that  it  was  not  necessary  for  the 
for  several  days,  to  oil  a.  band  saw  while  appellee  to  do  this  in  the  performance  of 
it  is  in  motion,  the  operation  being  his  duty  in  operating  the  machine;  that 
effected  by  pouring  oil  into  a  cup  in  he  knew  how  to  stop  the  machine  and 
front  of  and  above  the  saw,  is  not  bound  could  easily  have  done  so ;  that  he  was 
to  warn  him  of  the  obvious  danger  that  not  ordered  or  directed  by  the  appellants 
his  hand  may  come  in  contact  with  the  to  do  the  work  in  which  he  was  so  en- 
saw  if  he  attempts  to  reach  round  from  gaged  when  his  fingers  came  in  contact 
behind  the  saw.  Buttle  v.  George  G.  with  the  revolving  knives. 
Page  Box  Co.  (1900)  175  Mass.  318,  56  A  boy  twelve  years  old  employed  to 
N.  B.  583.  The  rule  under  which  a  mas-  take  lumber  away  from  a  flooring  ma- 
ter is  required  to  instruct  a  minor  of  chine  and  load  it  on  a  wagon,  who  is 
tender  years  who  is  set  to  work  on  a  injured  in  attempting,  under  orders  of 
dangerous  machine  has  no  application  the  foreman  of  the  mill,  to  oil  dangerous 
where  a  boy  seventeen  years  old  is  in-  machinery  while  in  motion  and  without 
jured  by  unfenced  cogwheels  which  he  is  proper  instructions,  may  recover  damages 
engaged  in  oiling,  after  he  has  been  al-  from  his  employer,  even  though  he  may 
ready  doing  this  work  for  a  year  and  have  been  doing  this  work  for  some  time 
ten  months.  Sanborn  v.  Atchison,  T.  &  before  the  accident  happened.  Hinckley 
S.  F.  R.  Co.  (1886)  35  Kan.  292,  10  v.  Horazdoicsky  (1890)  133  111.  359,  8 
Pac.  860  (sustaining  a  demurrer  to  the  L.  R.  A.  490,  24  N.  E.  421,  Affirming 
evidence).  A  verdict  has  been  set  aside  (18S9)  33  111.  App.  259.  The  controlling 
by  which  it  was  found  that  an  employer  feature  here  was  the  essential  danger  of 
Vol.  I.  M.  &  S.— 69. 
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the  work,  not  that  it  was  outside  the  ehinery,  that  this  fact  was  known  to 
scope  of  the  plaintiff's  employment,  as  in  the  defendant,  and  that  the  plaintiff 
the  cases  cited  in  chapter  xxv.,  post.  was    injured    by    reason    of    being    set 

A  verdict  is  not  improper  which  de-    to    work    in    wiping    that    machinery, 
clares  an  employer  to  be  liable  for  in-   without    any   warning   as   to   the   dan- 
juries  received  by  a  girl  thirteen  years    ger    of    doing    this    while    it    was     in 
of  age,  who  testifies  that  she  was  not   motion.      White  v.  San  Antonio  Water- 
instructed  as  to  the  manner  in  which  a   works  Co.   (1895)   9  Tex.  Civ.  App.  465, 
wheel  at  the  end  of  a  spinning  frame   29  S.  W.  252.     Whether  a  boy  fourteen 
might   be    cleaned   safely   by   giving    a  years  old  fully  appreciated  the  risks  in- 
peculiar  motion  to  another  part  of  the   volved  in  oiling  a  machine  with  uncov- 
maehinery,  and  thereby  securing  a  par-   ered  cogwheels  after  working  round  it 
tial  revolution  of  the  wheel.     Glover  v.   for  six  months  is  a  question  for  the  jury. 
Dwight  Mfg.  Co.    (1888)    148  Mass.  22,   B.  P.  Avery  &  Son  v.  Meek  (1898;  Ky.) 
18  N.  E.  597  (plaintiff  had  been  working   45  S.  W.  355,  holding  that  the  general 
four  weeks,  but  the  injury  was  received   knowledge   of  the  danger   of  the  work 
when  she  was  trying  for  the  first  time   which,  as  the  court  had  declared  on  the 
to  clean  the  machine).     A  court  cannot   previous  appeal    (1894)    96  Ky.  192,  28 
say,   as   a  matter   of   law,   that  a  boy   S.  W.  337,  must  be  imputed  to  the  serv- 
twelve  years  old  does  not  need  instruc-   ant,  did  not  necessarily  imply  that  he 
tion  as  to  the  danger  of  having  his  hand   realized  the  actual  danger  to  which  he 
drawn  between  cogwheels,  where  his  only  was  exposed  in  doing  the  act  from  which 
experience  had  been  with  cogwheels  ar-  the  injury  resulted, 
ranged  in  a  manner  much  less  likely  to       In  Fisk  v.  Central  P.  R.  Go.    (1887) 
lead  to  an  accident  of  that  kind.    Chopin   72  Gal.  38,  13  Pac.  144,  the  court  said, 
\.  Badger  Paper  Co.  (1892)  83  Wis.  193,   arguendo,   that   it   was   the   duty   of   a 
53  N.  W.  452    (a  case  where  the  plain-   master  to   warn   a    child   about   twelve 
tiff,  after  working  for  a  year  in  oiling  years  of  age  as  to  the  dangers  of  such 
a  single  row  of  cogwheels,   was  set  to  work  as  cleaning  a  drill  in  rapid  motion, 
work  upon  a  double  row).     The  danger        (y)    Air  suction  produced  by  moving 
incident  to  wiping  the  cogs  of  a  gearing   machinery. — It   is   for  the  jury  to  say 
is  not  so  plain  and  open  to  a  boy  of  four-   whether    instruction    should    have   been 
teen  years  wholly  unacquainted  with  the   given,  where  a  boy  of  fourteen  years  who 
working  or  use  of  machinery,  that  he  can   had    previously   been    engaged    for   two 
be  held,  as  a  matter  of  law,  to  have  as-   years  in  a  spinning  room  in  such  general 
sumed     the     risks     attendant     thereon,   work  as  was  suited  to  his  capacity,  and 
where   he   has   received   no    caution    or  had  thus  obtained  some  knowledge  of  the 
warning    from   the   master.      Neilon   v.   machinery  in  the  factory,  was  required 
Marinette   &   M.   Paper   Go.    (1890)    75  to  undertake  the  essentially  novel  service 
Wis.   579,   44   N.   W.   772.     Whether  a   of  standing  on  an  ordinary  stepladder, 
boy  (age  not  stated)  ought,  in  the  exer-   and  holding  a,  belt  away  from  a  revolv- 
cise  of  reasonable  prudence,  to  have  an-   ing  shaft,  to  prevent  it  from  crawling 
ticipated  an  accident  due  to  the  starting  while  it  was  being  mended,  the  position 
of  a  sand  elevator  by  another  while  he  thus  occupied  being  one  in  which  he  was 
was  engaged  in  cleaning  out  the  boot,   exposed  to  a  considerable  draught  of  air 
was  held  to  be  for  the  jury  upon  evi-   produced  by  the  rapid  motion  of  a  large 
dence   that  no   such  accident  had   ever  drum  and  the  belt  which   connected  it 
happened  before.    Hess  v.  Adamant  Mfg.   with    the    gearing    of    a    water    wheel. 
Co.  (1896)  66  Minn.  79,  68  N.  W.  774.     Hayes  v.  Colchester  Mills  (1894)  69  Vt. 
In  a  case  where  the  injury  was  re-    1,  37  Atl.  269.     "It  is  evident,"  said  the 
ceived  not  in  the  ordinary  operation  of   court,  "that  this  is  not  a  ease  in  which 
the  machine,  but  while  the  cylinder  was   it  can  be  said,  as  matter  of  law,  that 
being  waxed,  it  was  held  that  the  danger   the  service  the  plaintiff  was  called  upon 
of  having  her  arm  caught  between  two  to  render  was  or  was  not  such  as  it  was 
cylinders  of  a  mangle  revolving  toward  his  contract  duty  to  perform.    This  new 
each  other  is  not,  as  matter  of  law,  ob-    service  had  come  within  the  line  of  his 
vious  to  a  girl  of  thirteen  years.     Kil-   employment  if  his  advancing  years  and 
keary  v.  Thackery   (1895)    165  Pa.  584,   experience  had  prepared  him  to  under- 
30  Atl.  1013.      _  take   it.     It  had  not   come  within  the 

A  complaint  is  not  demurrable  which  line  of  his  employment  if  it  was  still 
alleges  in  effect  that  the  plaintiff,  a  beyond  his  capacity.  It  was  therefore 
minor  sixteen  years  of  age,  was  without  proper  ...  to  treat  the  question 
skill    and    experience    in    handling   ma-  of  the  defendant's  negligence  in  requir- 
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ing  the  service  as  depending  simply  upon        Tlie    case    should    not    be    withdrawn 
plaintiff's  capacity."  from  the  jury,  where  the  evidence  is  that 

Where  a  minor  of  fifteen  who  has  the  injured  person,  a  child  less  than 
been  previously  sweeping  floors  is  twelve  years  of  age  who  has  been  hired 
ordered  to  manipulate  a  wood-working  to  operate  an  elevator,  had  not  been  in- 
machine,  he  should  be  warned  as  to  the  structed  as  to  the  precautions  to  be  ob- 
danger  created  by  the  fact  that  the  re-  served  in  the  event  of  the  cage  stopping 
volving  knives  produce  a  strong  suction  between  the  floors.  O'Brien  v.  Sanford 
of  the  air,  which  tends  to  draw  towards  (1892)  22  Ont.  Rep.  136.  A  boy  of  six- 
them  the  hands  of  the  operator.  Bohn  teen  employed  to  run  an  elevator  is  not 
Mfg.  Co.  V.  Ericlcson  (1893)  5  C.  C.  A.  chargeable,  after  four  daj's'  work,  with 
341,  12  U.  S.  App.  260,  55  Fed.  943.  knowledge    of   the   risk   of   any    danger 

(z)  Handling  of  glass  bottles. — Re-  arising  from  the  proximity  of  the  drum 
covery  has  been  denied  where  a  boy  of  and  cable  to  the  check  line  but  6  inches 
fourteen  employed  to  take  bottles  from  away,  where  he  is  not  of  sufficient  age 
a  shelf  and  assort  them  was  injured  by  and  experience  to  comprehend  the  danger 
the  breaking  of  one  of  the  bottles.  The  of  accidentally  taking  hold  of  the  cable 
court  held  that  there  is  no  duty  to  in-  instead  of  the  check  line.  Thompson  v. 
struct  the  servant,  where  the  work  and  Johnston  Bros.  Co.  (1893)  86  Wis.  576, 
place  are  not  dangerous  and  the  ma-  57  N.  W.  298.  See  also  §  291,  note  14, 
terials  are  those  in  common  use.     Mel-  ante, 

chert  V.  Smith  Brewing  Go.    (1891)    140       A  boy  nineteen  years  old,  of  ordinary 
Pa.  448,  21  Atl.  755.  intelligence,  must  be  presumed  to  under- 

Where  a  youth  nineteen  years  old  has  stand  the  danger  of  keeping  hold  of  the 
been  engaged  for  six  months  in  operating  shipper  rod  outside  an  elevator  well,  by 
a  bottling  machine,  and  during  that  which  the  elevator  is  set  in  motion,  until 
time  bottles  have  frequently  burst  in  the  cross  beam  of  the  elevator  catches 
his  presence,  he  assumes  the  risk  of  be-  his  hand  between  it  and  the  edge  of  the 
ing  struck  by  the  flying  fragments  of  the  floor  through  which  the  elevator  is  de- 
glass,  owing  to  the  fact  that  the  gates  scending,  and  cannot  recover  for  an  in- 
intended  to  protect  him  have  been  re-  jury  due  to  this  cause,  although  he  was 
moved.  Dunn  v.  McNamee  (1896)  59  not  informed  how  near  the  cross  beam 
N.  J.  L.  498,  37  Atl.  61.  passed  to  the  edge  of  the  floor  in  descend- 

A  boy  nineteen  years  old  who  has  had  ing  through  it.  Rood  v.  Lawrence  Mfg. 
several  years'  experience  in  the  work  of  Co.  (1892)  155  Mass.  590,  30  N.  E.  174. 
filling  eider  bottles  under  a  high  pres-  (bb)  Gates,  etc.,  working  on  hinges. — 
sure  is  presumed  to  appreciate  the  risk  A  servant  eighteen  years  old  who  has 
of  occasional  explosions.  Omaha  Bot-  worked  for  seven  or  eight  weeks  on  a 
iling  Co.  v.  Theiler  (1899)  59  Neb.  257,  machine  protected  by  an  iron  gate  is 
80  N.  W.  821.  bound  to  understand,  without   instruc- 

But  in  an  English  case,  where  a  girl  tion,  the  danger  that  the  gate,  which  he 
seventeen  years  old  and  described  as  an  has  swung  back  for  the  purpose  of  re- 
"expert"  hand  was  injured  by  the  burst-  moving  waste  from  a  gearing,  may  shut 
ing  of  a  soda  water  bottle,  owing  to  her  to  and  throw  him  against  the  gearing, 
omission  to  put  on  the  mask  provided  the  evidence  showing  that  the  gate  is 
for  her  protection,  and  swore  she  did  not  plainly  liable  to  be  set  in  motion  if 
know  of  the  danger  to  which  she  was  touched  by  his  person.  Brady  v.  Ludlow 
exposed,  a  verdict  in  her  favor  was  sus-  Mfg.  Co.  (1891)  154  Mass.  468,  28  N.  E. 
tained.  Crocker  v.  Banks  (1888)  4  901.  A  minor  fifteen  years  old  who, 
Times  L.  R.  324.  after  working  two  and  a  half  days,  is 

(aa)  Elevators. — The  owner  of  a  injured  while  cleaning  a  hinged  apron 
I  freight  elevator  is  not  negligent,  so  belonging  to  a  cotton  picker,  which 
as  to  be  liable  for  an  injury  to  an  sprang  up  under  the  action  of  the  weight 
elevator  boy  over  fifteen  years  of  age,  by  which  it  was  held  in  a,  certain  posi- 
who  "knew  all  there  was  to  do  with  tion  except  when  it  was  pulled  and  kept 
the  elevator,"  caused  by  the  fact  that  down,  cannot  recover  damages.  Coullard 
while  he  was  leaning  against  a  beam  v.  Tecumseh  Mills  (1890)  151  Mass.  85, 
of  the  elevator,  tying  his  shoe,  the  23  N.  E.  731.  Holmes,  J.,  said:  "The 
elevator  was  suddenly  started  by  a  new  plaintiflF  .  .  .  knew  that  the  iron 
employee  whom  the  plaintiflF  had  in-  apron  which  caught  his  fingers  would 
structed  as  to  the  manner  of  starting  spring  back  if  pulled  down  and  released, 
and  stopping  the  elevator.  Sullivan  v.  He  knew  its  position  relatively  to  the 
Lally  (1896)  166  Mass,  265,  44  N.  E.  front  opening,  between  the  edge  of  which 
221.  s^d  the  apron  his  fingers  were  caught. 
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Knowing  these  facts,  he  knew  that,  if  he  years  of  age  who  has  done  his  duties 
put  his  hand  through  the  opening  and  let  satisfactorily  for  three  months  cannot 
the  flap  spring  up  while  it  was  there,  it  be  heard  to  allege  that  he  had  not  the 
would  get  pinched.  He  also  knew  by  ex-  skill  and  experience  which  would  qualify 
perience  the  degree  of  force  necessary  to  him  for  trimming  and  caring  for  a  Ian- 
hold  the  apron  down.  We  do  not  see  tern,  and  knowing  whether  it  would  go 
what  the  defendant  could  have  told  the  out  or  not.  Pennsylvania  Co.  v.  Gongdon 
plaintiff  that  he  did  not  know  before,  if  (1892)  134  Ind.  226,  33  N.  E.  795. 
he  possessed  the  ordinary  intelligence  of  (gg)  Saddles  and  appurtenances. — ^A 
boys  of  fifteen."  Verdict  for  plaintiff  set  boy  (age  not  stated)  assumes  the  risk 
aside.  from  a  defective  stirrup  strap  of  a  sad- 

(cc)  Chisels. — A  complaint  is  not  de-  die  provided  for  his  use,  where,  upon 
murrable  which  alleges  in  effect  that  the  calling  the  attention  of  a  representative 
plaintiff,  a  minor  nineteen  years  old,  of  the  employer  thereto,  the  strap  was 
after  being  engaged  in  a  machine  shop  subjected  to  a  test  which  was  apparently 
for  two  years,  was  set  to  work  at  the  satisfactory  both  to  such  representative 
repairing  of  an  engine,  that  he  was  in-  and  to  the  boy,  who  had  been  riding 
jured  through  using  a  cold  chisel  in  a  horses  for  two  years,  and  was  presum- 
case  in  which  a  skilled  mechanic  would  ably  experienced  in  matters  pertaining 
not  have  used  it,  that  he  had  no  cxperi-  to  saddles  and  riding  tackle.  Davis  v. 
ence  which  would  have  given  him  a  Forbes  (1898)  171  Mass.  548,  47  L.  R.  A. 
knowledge  of  the  correct  method  of  doing  170,  51  N.  E.  20.  Knowlton,  J.,  dissent- 
the  work,  and  that  the  defendant  had  ing,  considered  that  it  was  for  the  jury 
never  instructed  him  touching  the  same,  to  say  whether  the  plaintiff  understood 
M'hitelaw  v.  Memphis  d  C.  R.  Co.  (1886)    the  risk. 

16  Lea,  391,  1  S.  W.  37  (a  fragment  (hh)  Cleaning  of  waste  pipes. — A 
was  broken  off  of  the  chisel  which  the  minor  of  fifteen  years  who  was  neither  a 
plaintiff  was  using  to  cut  steel).  plumber  nor  a  professional  mechanic  is 

A  master  is  not  liable  to  a  servant,  not,  as  matter  of  law,  debarred  from  re- 
seventeen  years  old,  whose  eye  was  put  covering  for  an  injury  to  his  arm,  which 
out  by  a  fragment  of  a  side-set  used  for  was  burnt  by  a  solution  of  potash  in  a 
cutting  iron,  detached  when  the  side-set  waste  pipe  which  he  was  cleaning  out 
was  struck  with  a  heavy  hammer  by  a  by  the  orders  of  his  master.  Dunn  v. 
coservant,  where  It  had  become  so  bat-  Connell  (1897)  20  Misc.  727,  46  N.  Y. 
tered  from  use  that  fragments  were  ob-  Supp.  684,  Affirmed  in  (1897)  21  Misc. 
viously  liable  to  be  broken  off  by  a  blow.   295,  47  N.  Y.  Supp.  185. 

Eefferen  T.  Northern  P.  R.  Co.    (1891)         (ii)    Handling    of    heavy    objects. A 

45  Minn.  471,  48  N.  W.  1.  nonsuit  has  been  affirmed  in  a  ease  where 

(dd)  Claw-bars. — A  section  hand  nine-  a  youth  seventeen  years  old  was  injured 
teen  years  old  who  was  injured  by  the  wJiile  loading  a  flat  car  with  lumber  of 
slipping  of  a  claw-bar  which  he  was  uniform  length,  after  he  had  worked 
using  to  hold  up  a  bridge  tie  while  it  seven  days  in  the  railroad  yard  and 
was  being  spiked  to  a  rail  cannot  re-  helped  to  pile  one  car.  Such  work  it 
cover,  where  the  evidence  is  that  he  had  was  said,  required  no  special  skill'  or 
done  similar  work  for  three  months,  antecedent  training  from  which  an  obli- 
though  not  on  bridges,  although  it  also  gation  to  instruct  him  could  be  implied, 
appears  that  the  work  would  have  been  Sims  v.  East  <t  West  R.  Co.  (1889)  84 
much  less  dangerous  if  two  men  had  6a.  152,  10  S.  E.  543. 
been  employed  to  do  it,  and  that  the  A  member  of  a  section  gang,  over 
claw-bar  was  worn.  Houston  &  T.  C.  R.  twenty  years  of  age  and  familiar  with 
Go.  V.  Scott  (1901;  Tex.  Civ.  App.)  62  the  work,  engaged  in  imloading  cross 
S.  W.  1077.  ties    from   a    flat    car    from   which    the 

(ee)  Hooks. — A  workman  nineteen  standards  were  removed  for  convenience 
years  old  is  presumed  to  understand  the  in  unloading,  assumed  the  patent  risk  of 
danger  of  having  his  hand  injured  by  injuries  from  the  falling  of  the  ties 
striking  against  a  hook  near  to  one  upon  upon  him  in  stopping  the  car,  under  the 
which  he  is  hanging  tongues.  Ryan  v.  direction  of  the  foreman  at'  points  at 
Armour  (1897)  166  111.  568,  47  N.  E.  60,  which  ties  were  needed,  as  was  cus- 
Affirming  (1896)  67  111.  App.  102.  The  tomary,  by  thrusting  a  piece  of  scantling 
court  considered  that,  as  he  had  worked  in  front  of  the  wheels.  Houston  &  T. 
more  than  a  day,  he  had  had  ample  C.  R.  Co.  v.  Martin  (1899)  21  Tex.  Civ! 
opportunity  to  ascertain  the  conditions.  App.  207,  51  S.  W.  641. 

(ff)  hanterns. — A  brakeman  eighteen      There  is  no  duty  to  warn  a  boy  ol 
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fifteen  working  on  a  farm,  as  to  the 
danger  that  while  helping  to  put  new 
trucks  under  a  wheat  binder  the  machine 
may  tip  over.  Wagner  v.  Piano  Mfg.  Co. 
(1901)    110  Wis.  48,  85  N.  W.  643. 

There  is  no  presumption  that  a  lad 
eighteen  years  old  who  has  usually  been 
employed  as  a  cook  in  a  lumber  camp, 
but  who,  at  the  time  of  the  accident, 
had  been  engaged  for  five  days  in  "skid- 
ding logs,"  appreciates  the  danger  of 
undertaking  to  stop  a  rolling  log  by  a 
"back  cant."  Wolski  v.  Knapp-Stout  £ 
Co.  Co.  (1895)  90  Wis.  178,  63  N.  W. 
87    (verdict  for  defendant  set  aside). 

(jj)  Action  of  moisture  in  softening 
timher. — A  nonsuit  should  not  be 
granted  in  a  case  where  the  plaintiff,  a 
boy  fifteen  years  of  age,  without  any 
previous  experience,  fell  into  a  vat  of 
heated  liquor,  owing  to  the  fact  that 
the  end  of  a,  wooden  pole  had  become 
soggy  with  use  and  slipped  on  the  sur- 
face of  a  movable  pipe  which  he  was 
pushing.  Under  such  circumstances  the 
jury  might  properly  find  that  he  ought 
to  have  been  instructed  as  to  the  proper 
treatment  of  the  pole  in  case  the  end 
should  become  soft.  Beavey  v.  Hudson 
River  Water  Power  £  Paper  Co.  (1890) 
57  Hun,  339,  10  N.  Y.  Supp.  585. 

(kk)  Furnaces. — A  blacksmith  who 
fails  to  warn  an  apprentice  fifteen  years 
old,  of  the  danger  arising  from  heaping 
fresh  coal  on  the  furnace  without  the 
precaution  of  taking  measures  to  pre- 
vent the  gases  thereby  generated  from 
escaping  into  the  bellows,  is  liable  for 
injuries  to  him  from  the  bursting  of  the 
bellows  by  such  gas.  Reisert  v.  Williams 
(1892)   51  Mo.  App.  13. 

(11)  Inflammaile  fluids. — A  complaint 
is  not  demurrable  which  alleges  that  the 
employer,  knowing  that  the  clothing  of 
a  young  and  inexperienced  boy  had  be- 
come saturated  with  dangerous  and  in- 
flammable oils  and  gases  in  the  course  of 
his  employment,  ordered  him  to  warm 
himself  at  a  hot  stove,  not  only  without 
instructions  as  to  the  hazard  arising 
therefrom,  but  with  an  assurance  that 
his  clothes  were  no  more  liable  while  in 
that  condition  to  take  fire  than  if  wet 
with  water,  the  result  being  that  the 
boy's  clothing  ignited,  and  he  was  burned 
to  death.  Wallace  v.  Standard  Oil  Co. 
(1895)   66  Fed.  260. 

It  is  for  the  jury  to  say  whether  a 
boy  fourteen  years  of  age  who  was  burnt 
to  death,  after  working  three  days,  by 
the  ignition  of  a  vat  of  turpentine  into 
which  it  was  his  duty  to  insert  heated 
spoons   for   the  purpose   of  removing  a 


coating  of  grease,  should  have  been  in- 
structed as  to  the  temperature  at  which 
it  was  safe  to  insert  the  spoons  in  the 
liquid.  Latorre  v.  Central  Stamping  Co. 
(1896)  9  App.  Div.  145,  41  N.  Y.  Supp. 
99. 

(mm)  Poisonous  vapors. — It  has  been 
held  that  a  demurrer  was  properly  sus- 
tained to  a  complaint  which  alleged  sub- 
stantially that  the  plaintiflF,  a  youth 
nineteen  years  old,  had  been  taken  away 
from  the  duties  which  he  was  hired  to 
perform,  and  temporarily  put  to  work  in 
placing  colored  paper  saturated  with 
poison  into  a  box  heated  with  steam; 
that  the  vaporization  of  the  poison  re- 
sulting from  the  heat  caused  it  to  be 
absorbed  into  the  plaintiff's  system  to 
his  injury;  that  such  steaming  of  the 
paper  was  not  usual  in  the  defendant's 
establishment;  that  the  defendant  knew, 
or  ought  to  have  known,  the  efi'eot  which 
the  process  would  have  upon  the  person 
employed  in  the  work;  and  that  the  de- 
fendant failed  to  give  the  plaintiff  notice 
of  the  poisonous  nature  of  said  work,  or 
of  the  effect  of  said  employment.  The 
grounds  of  this  ruling  were  that  it  was 
not  alleged  that  the  paper  bore  the  ap- 
pearance of  being  poisoned,  or  that  it 
was  of  a  kind  in  the  manufacture  of 
which  poison  is  commonly  used,  or  that 
the  defendant  had  neglected  to  submit  it 
to  proper  examination.  So  far  as  ap- 
peared, the  plaintiff's  means  of  deter- 
mining whether  the  paper  was  poisoned 
were  as  good  as  the  defendant's.  If  it 
were  not  so,  the  complaint  should  have 
stated  the  facts  which  made  the  differ- 
ence. O'Keefe  v.  National  Folding  Box 
&  Paper  Co.  (1895)  66  Conn.  38,  33 
Atl.  587.  It  seems  scarcely  possible  to 
suppose  that  any  court  which  has  dis- 
carded the  old  doctrines  of  technical 
pleading  would  reach  a  similar  conclu- 
sion under  similar  circumstances;  but 
the  decision,  even  when  considered  with 
reference  to  those  doctrines,  seems  to 
the  present  writer  to  be  of  very  doubtful 
correctness.  The  essential  effect  of  the 
complaint,  it  is  submitted,  is  that  the 
defendant  knew,  or  ought  to  have  known, 
that  he  was  directing  the  plaintiff  to  do 
work  which  involved  a  latent  danger  of 
which  he  had  neither  actual  nor  con- 
structive notice.  That  allegations  which 
fairly  convey  this  meaning  state  a  good 
cause  of  action  is  indisputable. 

(nn)  Action  of  electricity. — The  fact 
that  the  rollers  used  for  finishing  paper 
in  a  paper  mill  generate  a  strong  cur- 
rent of  electi-icity  as  they  rovolve,  and 
that  this   current  tends  to  draw   frag- 
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self  accordingly.'  This  conception  has  been  further  elaborated  in  the 
following  passage  of  a  judgment  in  which  the  supreme  court  of  Massa- 
chusetts was  discussing  the  right  of  a  boy  twelve  years  of  age  to  re- 
cover for  injuries  caused  by  contact  with  an  unguarded  gearing : 

"In  determining  the  master's  duty  in  such  a  case  the  inquiry  is, 
What  instruction  does  the  servant  appear  to  need  ?  Is  there  reason 
to  believe  him  ignorant  of  anything  which,  for  his  protection,  he 
ought  to  know,  or  incapable  of  apprwiating  the  risks  from  what  he 
sees  around  him  ?  In  the  absence  of  anything  to  show  the  contrary, 
the  master  has  a  right  to  assume  that  he  knows  those  facts  of  common 
experience  with  which  ordinary  persons  of  his  age  and  appearance  are 
familiar.  In  liiring  a  boy  twelve  years  of  age  and  apparently  of 
average  intelligence,  an  employer  is  not  called  upon  to  tell  him  that, 

menta  of  paper  strongly  towards  the  the  fact  that  the  defendant's  captain  and 
rollers,  and  thus  endangers  the  arms  of  pit  boss  both  testified  that  they  had  for- 
a  person  who  may  be  holding  such  frag-  bidden  him  to  go  down  into  the  mine  for 
ments  in  the  vicinity  of  the  rollers,  can-  any  purpose.  The  other  evidence  showed 
not  be  declared,  as  a  matter  of  law,  to  that  the  mine  was  a  dangerous  place  to 
be  within  the  comprehension  of  a  boy  work  in,  from  the  fact  that  blasting  was 
fifteen  years  old.  Wyman  v.  Orr  constantly  going  on  in  it,  and  that  the 
(1900)  47  App.  Div.  136,  62  N.  Y.  consequence  of  such  blasting  was  to 
Supp.  195  (plaintiff  was  suddenly  loosen  the  ore  and  rock  in  the  roof  and 
jerked  round  by  the  action  of  the  cur-  sides  of  the  mine  so  that  there  was  dan- 
rent  as  he  was  backing  out  with  an  ger  from  the  falling  of  such  ore  and 
armful  of  paper).  rock.    The  court  said  that,  upon  the  evi- 

(oo)    Operation  of  mines. — A  boy  of  dence,    the    question    should    have   been 

nineteen  who  has  usually  been  engaged  submitted    to    the    jury,    whether    the 

in  other  work,  and  is  assigned  to  the  plaintiff  was   of  sufficient  age  and  ex- 

essentially   hazardous   duty   of   moving  perience,   or  had   sufficient   information 

cars  along  a  descending  tramway  from  from  the  captain  or  pit  boss,  or  from 

a  coal  mine  to  a  place  where  the  cars  any    other    source,    to    comprehend    the 

are   emptied   by   machinery,    should   be  dangers  incident  to  work  in  the  mine, 
warned    of    the    cars    becoming    uncon-        (pp)  Work  on  ships. — In  Williams  v. 

trollable    from    the    steepness    of    the  Churchill  (1884)  137  Mass.  243,  50  Am. 

grades.     Alaiama  C.   Goal  d  Coke  Co.  Rep.  304,  it  was  urged  that  the  plain- 

v.  Pitts   (1892)   98  Ala.  285,  13  So.  135  tiff   was   under   age   and   inexperienced, 

(complaint    alleging   that    servant    had  and  that  the  behavior  of  a  loose  end  of 

been   struck   by   a   tipple   pole   released  a,  taut  rope  was  a  hidden  danger.     But 

prematurely  by  the  shock  of  the  car  was  as  the  plaintiff  was  over  nineteen  years 

held  to  show  good  cause  of  action).  old,  had  lived  on  the  seashore  all  his 

In  Jones  v.  Florence  Min.  Co.   (1886)  life,  had  been  to  sea  three  summers,  and 

66  Wis.  268,  57  Am.  Rep.  269,  28  N.  W.  had  been  on  this  boat  four  months,  the 

207,  the  evidence  showed  that  the  plain-  time  which  it  took  his  brother  to  become 

tiff  was  less  than  fifteen  years  old  when  familiar  with  the  duties  on  board  and 

he  entered  into  the  employment  of  the  to   get   promoted,  the   covirt  held   that, 

defendant,  and  that  up  to  the  date  of  taking  these  facts  in  connection  with  the 

his  injury  he  had  been  engaged  above  nature  of  the  employment  which  he  had 

ground  at  work  which  was  apparently  accepted,  the  master  had  a  right  to  asr 

not  hazardous.     There  was  no  evidence  sume   that   the   plaintiff   knew   how   to 

that  he  ever  before  worked  under  ground  handle  a  line,  and  to  order  him  to  do  so 

in  a  mine,  or  that  he  was  at  all  familiar  without  special  warning  or  instructions, 

with  the  dangers  of  such  employment,  and  that  a  verdict  for  the  defendant  had 

That  the  work  under  ground  was   not  rightly  been  directed, 
considered  proper  work  for  a  boy  of  his       '  Kelii/  v.  Barber  Asphalt  Go.   (1892) 

age  to  perform  was  a  fair  inference  from  93  Ky.  .'163,  20  S.  W.  271. 


§  401]  IMPUTED  KNOWLEDGE  OF  EISK.  1095 

if  lie  holds  his  hand  in  fire,  it  will  be  burned,  or  strikes  it  witib  a  sharp 
instrument,  it  will  be  cut,  or  thrusts  it  between  the  teeth  of  revolving 
cog-wheels  in  the  gearing  of  a  mill,  it  will  be  crushed.  From  infancy 
and  through,  childhood,  as  well  as  in  later  life,  we  are  all  making 
observations  and  experiments  with  material  substances,  and  every 
person  of  ordinary  faculties  acquires  knowledge  at  an  early  age  of 
those  familiar  facts  which  force  themselves  on  our  attention  through 
our  senses."^  Manifestly,  however,  the  criterion  thus  suggested  is 
too  indefinite  to  be  of  much  real  service  to  settling  the  ultimate  ques- 
tion which  is  involved,  viz.,  the  extent  of  the  respective  province  of 
courts  and  juries  in  drawing  inferences  from  the  testimony.  That 
there  is  room  for  a  very  wide  difference  of  opinion  as  to  the  tbeoreti- 
cal  acquaintance  which  minors  shall  be  assumed  to  possess  with  the 
properties  of  matter  and  the  results  of  the  operation  of  physical  laws 
is  abundantly  demonstrated  by  the  cases  cited  in  the  note  to  tJie  pre- 
ceding section.  In  regard  to  many  groups  of  facts,  conclusions  have 
been  arrived  at  which  are  either  flatly  contradictory,  or  are  only  sus- 
ceptible of  being  reconciled  by  ascribing  to  certain  minute  differen- 
tiating factors  a  significance  which  seems  to  be  entirely  disproportion- 
ate to  their  actual  importance. 

D.  Servant's  meaijs  oe  oppoetitnities  of  knowledge. 

401.  Generally. —  The  reports  contain  a  large  ntmiber  of  oases  ex- 
emplifying the  operation  of  a  principle  which  may  be  formulated 
thus :  A  servant  will  be  affirmed  or  denied  to  be  chargeable  vidth 
knowledge  of  a  given  risk,  according  as  it  is  considered  that  a  reasona- 
bly observant  person  possessing  his  natural  and  acquired  capacity  for 
observation  would  or  would  not  have  ascertained  the  existence  of  that 
risk,  if  he  had  made  a  proper  use  of  the  means  or  opportunities  of 
knowledge  which  were  available  before  the  injury  in  suit  was  received 
by  him.^  The  scope  and  effect  of  this  principle  will  be  discussed  in 
the  ensuing  sections. 

If  there  is  any  evidence  going  to  show  that  the  servant  had  an  op- 

'  Ciriack   v.    Merchants'    Woolen    Co.  man  in  his  everyday  use  of  the  appli- 

(1890)  151  Mass.  152,  6  L.  E.  A.  733,  23  ance  could  not  fail  to  notice  it.    Porter 

N.  E.  829.    See  |  399,  note  1,  subd.  (k),  v.  Hannibal  &  St.  J.  B.  Co.  (1879)   71 

nupra.  Mo.  66,  77,  36  Am.  Rep.  454.     A  serv- 

'  Knowledge    may    be    inferred    from  ant  "assumes  all  risks  which  naturally 

"opportunities  of  obtaining  that  knowl-  arise  from  the  conduct  of  the  business, 

edge  in  the  exercise  of  ordinary  care."  and  those  risks  which  the  exercise  of  his 

Muldowney  v.  Illinois  C.  R.  Co.   (1874)  opportunities  of  inspection  while  giving 

39  Iowa,  615;  Wells  v.  Burlington,  C.  R.  diligent  attention  to  such  service  would 

&  v.  R.  Co.   (1881)   56  Iowa,  520,  9  N.  have  disclosed  to  him."    Baltimore  &  0. 

W.   364.     Opportunity  of  knowledge  of  S.  IV.  R.  Co.  v.  Welsh   (1897)    17  Ind. 

a  defect  is  legally  equivalent  to  knowl-  App.  505,  47  N.  E.  182. 
fidge,  wherever  an  ordinarily  observant       A  mq.ster  has  the  right  to  rest  on  the 


1096 


MASTER  AND  SERVANT. 


[CHAP.   XXI. 


portumty  of  ascertaining  the  existence  of  the  risk  in  question,  the  em- 
ployer is  entitled  to  have  the  jury  instructed  to  the  eiiect  that  a  serv- 
ant having  an  opportunity  to  know  of  a  risk  is  presumed  to  know 
of  it.2 

The  risks  to  which  the  doctrines  discussed  in  the  following  sections 
are  peculiarly,  if  not  exclusively,  applicable,  are  those  belonging  to 
the  classes  designated  by  the  tei'm  "obvious,"  or  one  of  the  other  epi- 
thets which  are  used  to  express  the  idea  that  their  existence  and  char- 
acter were  ascertainable,  without  any  special  examination,  by  any  or- 
dinarily intelligent  person  who  made  a  proper  use  of  his  sight  and 
other  senses.* 

It  is  manifest  that,  in  many  instances,  facts  which  tend  to  show 
that  a  servant  had  means  or  opportunities  of  ascertaining  the  exist- 
ence of  certain  general  conditions  may,  by  changing  the  logical  stand- 
point, be  viewed  as  evidence  which  indicates  that  he  had,  in  the  course 


probability  that  any  servant  will  know 
what  is  generally  to  be  seen  by  his  own 
observation,  or  by  information  from 
those  who  are  on  the  spot  working  with 
him,  and  who  may  fairly  be  expected  to 
do  their  duty.  Batterson  v.  Chicago  & 
(Jr.  T.  R.  Go.  (1884)  53  Mich.  125,  18  N. 
W.  584.  "The  courts  decline  to  hold  the 
master  liable  when  the  defects  in  the 
machinery  are  perfectly  obvious  to  any- 
one, and  the  servant  has  had  the  time 
and  opportunity  to  consider  and  appre- 
ciate the  extent  of  the  risk."  Moore  v. 
St.  Louis  Wire  Mill  Co.  (1893)  55  Mo. 
App.  491.  It  is  the  duty  of  a  servant 
to  improve  every  opportunity  furnished 
by  his  employer  to  learn  about  his 
duties  and  their  accompanying  dangers. 
Hathaway  v.  Michigan  G.  B.  Go.  (1883) 
51  Mich.  253,  47  Am.  Rep.  569,  16  N. 
W.  634. 

'^  St.  Louis  £  8.  F.  R.  Go.  v.  Marker 
(1883)  41  Ark.  542  (railway  laborer 
had  his  leg  caught  in  a  cattle  guard, 
while  sitting  on  the  side  of  a  car). 

In  a  case  where  a  railway  servant  was 
injured  by  a  low  overhead  bridge,  it  waa 
held  that  the  defendant  had  no  cause  to 
complain  of  the  following  instructions: 
( 1 )  That  if  the  servant  knew  or  had  op- 
portunity to  inform  himself  of  the  con- 
dition of  the  bridge  and  of  the  position 
of  the  braces  and  their  proximity  to  the 
top  of  the  caboose,  he  could  not  recover; 
and  (2)  that  "if  he  had  a  fair  opportu- 
nity fpr  acquiring  a  knowledge  of  the 
condition  of  the  bridge  and  its  danger 
while  passing  thereunder,  if  there  was 
any,  but  ignored  such  knowledge  or  op- 
portunity, and  neglected  to  avail  him- 


self thereof,  he  cannot  derive  any  advan- 
tage from  such  ignorance  or  want  of 
knowledge,  but  his  rights  are  to  be  de- 
termined the  same  as  if  he  possessed  the 
knowledge  he  might  have  acquired  by 
the  reasonable  exercise  of  his  faculties." 
St.  Louis,  Ft.  8.  &  W.  R.  Go.  v.  Irwin 

(1887)   37  Kan.  701,  16  Pac.  146. 

_  °  The  positive  aspect  of  this  proposi- 
tion is  exemplified  by  such  passagesi  as 
the  following:  "The  duty  to  observe 
and  make  himself  acquainted  with 
the  obvious  dangers  to  which  his  emr 
ployment  exposed  him  was  on  the 
deceased.  The  opportunity  to  observe 
and  acquire  a  knowledge  of  these  dan- 
gers had  been  enjoyed  by  him  for  many 
days.  Under  such  circumstances,  the 
fair  legal  presumption  is  that  he  had 
improved  the  opportunity  to  observe, 
and  discharged  the  duty  towards  himself 
and  his  employer  which  his  service  re- 
quired of  him."  Boyd  v.  Karris  (1896) 
176  Pa.  484,  35  Atl.  222. 

The  negative  significance  of  the  propo- 
sition is  indicated  by  the  ruling  that  it 
is  not  error,  in  a  case  where  a  switch- 
man was  injm-ed  by  the  want  of  ballast 
between  the  ends  of  ties,  to  refuse  a  re- 
quested instruction  that  a  servant  is 
presumed  to  know  of  such  risks  as  he 
had  an  oppoi-tunity  to  observe.  Little 
Rock  &  M.  R.  Go.  V.  Moseley  (1893)  6 
C.  C.  A.  225,  12  U.  S.  App.  514,  56  Fed. 
1009,  where  the  court  emphasized  the 
fact  that  the  servant  is  ailected  with 
notice  only  of  such  "obvious"  defects  as 
he  had  an  opportunity  of  observing  in 
the  course  of  the  performance  of  his 
duties. 
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of  his  employment,  acquired  that  combination  of  special  knowledge 
and  aptitixdes,  mental  and  physical,  which  the  law  assumes  to  be  the 
result  of  experience  in  any  given  line  of  work.  See  subtitle  B,  supra. 
Sometimes  it  is  not  very  easy  to  ascertain,  from  the  wording  of  the 
opinions,  which  of  these  alternative  conceptions  it  was  intended  to 
rely  upon  as  the  rationale  of  the  decision.  Indeed,  it  seems  safe  to 
say  that  the  possibility  of  considering  evidence  of  this  sort  under  two 
aspects  has  not  been  fully  apprehended,  or  at  all  events,  not  remem- 
bered in  paj'ticular  cases,  by  some  of  the  courts.  Owing  to  the  uncer- 
tainty engendered  by  obscurity  of  language,  and  by  the  failure  of 
judges  to  appreciate  or  to  bear  in  mind  the  double  significance  of  such 
evidence,  it  is  often  a  matter  of  difficulty  to  determine  the  category 
to  which  a  given  decision  belongs.  This  difficulty  the  writer  has  en- 
deavored to  surmount  to  the  best  of  his  ability,  though,  he  fears,  not 
with  entire  success. 

402.  No  opportunities  &f  obtaining  knowledge  before  the  time  of  the 
accident. —  In  any  case  Avhich  involves  the  question  whether  the  serv- 
ant had  an  opportunity  of  ascertfaning  the  existence  of  dangerous  con- 
ditions, it  is  necessary  to  determine,  in  the  first  place,  whether  he  had 
ever,  at  any  time  prior  to  the  conjuncture  when  the  accident  occurred, 
been  in  such  a  situation  with  respect  to  those  conditions  that,  suppos- 
ing the  circumstances  to  have  been  favorable,  he  might  possibly  have 
discovered  the  peril  to  Avhich  he  was  subjected  by  their  existence.  If 
the  evidence  is  fairly  susceptible  of  the  construction  that  he  had  never 
been  in  such  a  situation,  the  master's  responsibility  is  established  in 
so  far  as  it  depends  upon  this  element,  and  the  plaintiff  is  entitled  to 
recover  unless  it  shall  be  demonstrated  that  he  ought  to  have  taken  no- 
tice of  the  danger  at,  or  just  before,  the  moment  when  he  was  in- 
jured.^ 

'  (a)    Railway  tracks. — A  switchman  knowledge  of  the  plaintiff,  a  brakeman, 

■who  steps  into  a  hole  in  an  unsurfaced  depended  upon  a  variety  of  hypothetical 

track  cannot  be  declared,  as  a  matter  of  circumstances  which  it  was  necessary  to 

law,  to  have  known  of  the  existence  of  establish  by  specific  evidence,  it  was  held 

the    hole,    or    of    its    depth,    if   he    had  in  one  case  that  he  was  not,  as  a  matter 

worked   theretofore  in  another  part   of  of  law,  boimd  to  take  notice  of  the  dan- 

the   switch   yard,   which   was   surfaced,  ger  created  by  a  sheet  of  ice  formed  by 

and  testified  he  had  never  walked  along  water  which  had  dripped  on  the  track 

this  particular  track  before.     G^ilf,  C.  &  from  a  defective  engine  pipe.     Flynn  v. 

S.  F.  R.  Co.  V.  Warner   (1899)    22  Tex.  Walash,  St.  L.  &  P.  R.  Go.    (1885)    18 

Civ.  App.  167,  54  S.  W.  1064.  111.  App.  235. 

A  brakeman  upon  entering  the  employ  (b)  Oistruotions  above  railway 
of  a  railway  company  is  not  chargeable  tracks. — A  brakeman  is  not,  as  a  mat- 
with  notice  of  the  risk  of  a  hole  5  inches  ter  of  law,  chargeable  with  notice  of  the 
deep  between  the  ties.  San  Antonio  &  risk  of  coming  in  contact  with  an  over- 
A.  P.  R.  Co.  V.  Parr  (1894)  ;  Tex.  Civ.  head  bridge  which  is  so  low  as  not  to 
App.)  26  S.  W.  861.  admit  of  the  passage  of  a  person  stand- 
On  the  ground  that  the  constructive  ing  upright  on  the  top  of  a  car,  and 
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402a.  Sufficiency  or  insufficiency  of  opportunities  actually  obtained 
before  the  accident. —  Supposing  the  evidence  to  be  of  such  a  nature 
that  a  jury  would  not  be  justified  in  finding  that  the  servant  had  no 
opportunity  whatever  to  discover  the  dangerous  conditions,  the  next 
stage  in  the  investigation  is  to  determine  whether  the  opportunities 
which  it  is  apparent  that  he  had  were  sufficient  to  render  a  person  of 
his  natural  and  acquired  capacity  for  observation  chargeable  with  a 


which  is  not  guarded  by  telltales  or 
other  si,a;nals,  where  he  is  on  his  first 
trip.  Fitzgerald  v.  New  York  0.  &  H. 
R.  R.  Co.  (1899)  37  App.  Div.  127,  55 
N.  Y.  Supp.  1124. 

The  fact  that  other  railway  companies 
have  maintained  some  of  their  overhead 
bridges  so  low  as  to  be  dangerous  is  not 
sufficient  to  charge  a  brakeman  with  no- 
tice that  there  is  such  a  bridge  on  his 
own  line.  Louisville,  N.  A.  d  C.  R.  Co. 
V.  Wright  (1888)  115  Ind.  378,  16  N.  E. 
145. 

(c)  Obstructions  beside  railway 
tracks. — A  brakeman  making  his  first 
trip  over  the  road  is  not  bound,  as  mat- 
ter of  law,  to  know  the  danger  caused 
by  structures  near  the  track,  which 
are  few  and  exceptional.  Soanlon  v. 
Boston  &  A.  R.  Co.  (1888)  147  Mass. 
484,  18  N.  E.  209  (see  further,  as  to 
this  case,   §   404,  infra) . 

A  brakeman  who  was  not  familiar 
with  the  surroundings,  and  had  had  no 
opportunity  to  make  himself  familiar 
with  them,  was  held  not  to  be  charge- 
able with  notice  of  the  risk  of  being 
struck  by  a  fish  chute  adjoining  a  part 
of  the  main  track  outside  the  defend- 
ant's yards.  A  distinction  was  taken 
between  such  a  structure  and  similar 
structures  near  side  tracks.  For  the  lat- 
ter kind,  trainmen  are  bound  to  look 
out,  as  they  are  usually  necessary  in 
the  conduct  of  the  business  of  a  rail- 
way company.  Phelps  v.  Chicago  &  W. 
M.  R.  Co.  (1899)  122  Mich.  171,  81  N. 
W.  101,  84  N.  W.  66. 

In  the  absence  of  evidence  showing 
that  he  had  ever  switched  a  ear  on  the 
track  in  question,  or  had  some  other 
reason  for  apprehending  the  special  risk 
from  which  the  injury  resulted,  it  will 
not  be  held,  as  a  matter  of  law,  that  a 
switchman  was  chargeable  with  notice  of 
the  fact  that  a  building  occupied  by  a 
customer  was  close  to  a  siding  construct- 
ed solely  for  the  purpose  of  reaching  it. 
Sweet  v.  Michigan  C.  R.  Co.  (1891)  87 
Mich.  559,  49  N.  W.  882. 

A  jury  is  justified  in  finding  that  a 
brakeman  was  not  chargeable  with  no- 


tice of  the  danger  caused  by  a  structure 
near  the  track,  where  there  is  nothing 
to  show  that  his  duties  had,  at  any  time 
prior  to  his  being  struck  by  it,  brought 
him  into  a  position  to  have  observed  the 
position  of  the  structure  with  relation 
to  the  track.  Illinois  &  8t.  L.  R.  Co.  v. 
Whalen   (1886)    19  111.  App.  116. 

Evidence  as  to  the  construction  of 
chutes  on  defendant's  road  on  which  the 
injured  servant  was  employed  as  a 
brakeman  prior  to  the  accident  is  com- 
petent as  showing  his  knowledge  of  the 
dangerous  proximity  of  the  chutes  to 
the  track.  But  evidence  as  to  the  con- 
struction of  stock  chutes  on  other 
railways  on  which  he  had  worked 
is  incompetent,  where  it  is  not  shown 
that  he  had  worked  on  that  part  of  the 
railways  where  such  stock  chutes  were 
erected.  Keist  v.  Chicago  O.  W.  R.  Co. 
(1899)  110  Iowa,  32,  81  N.  W.  181.  See 
also  §  404,  note  5,  infra. 

(d)  Railway  oars;  construction  and 
operation  of. — ^In  Wedgwood  v.  Chicago 
&  N.  W.  R.  Co.  (1878)  44  Wis.  44,  the 
absence  of  evidence  that  the  plaintiff 
had  ever  before  been  in  charge  of  the 
car  which  injured  him  was  emphasized 
as  a  ground  for  inferring  want  of  op- 
portunity to  learn  its  defects. 

It  is  for  the  jury  to  determine  whether 
a  railroad  switchman  knew,  or  was 
guilty  of  negligence  in  not  knowing,  that 
telephone  poles  upon  coal  cars  projected 
beyond  Ihe  deck  of  the  car,  and  to  what 
extent,  where  the  cars  arrived  in  the 
yard  after  dark  and  shortly  before  he 
was  injured,  and  he  was  in  proximity 
to  them  when  the  foreman  uncoupled 
them,  and  during  that  time  he  was  en- 
gaged in  blocking  the  wheels  of  the  ad- 
joining car.  George  v.  Clark  (1898)  29 
C.  C.  A.  374,  56  U.  S.  App.  505,  85  Fed. 
608.  See  also  Condon  v.  Missouri  P. 
R.  Co.  (1883)  78  Mo.  574  (§  405,  note 
1,  infra) . 

The  danger  of  coupling  to  a  box  car 
a  passenger  locomotive  with  a  "goose 
neck"  attachment  is  not  one  which  a 
brakeman  who  has,  according  to  his  own 
testimony,   seen   no   locomotives   during 
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knowledge  of  those  conditions.     The  most  important  of  the  evideajitial 
elements  which  determine  the  answer  to  this  question  are  these : 

(a)  The  natural  capacity  of  the  servant  for  taking  advantage  of  the 
chances  for  observation  which  presented  themselves.  This  element  is 
often  emphasized  in  cases  where  the  injured  servant  was  a  minor. 


his  five  or  six  months  of  service  on 
freight  trains,  except  those  with  the  or- 
dinary drawhead  attachment,  must  be 
presumed,  as  a  matter  of  law,  to  appre- 
ciate. Galveston,  H.  &  8.  A.  R.  Co.  v. 
Garrett  (1889)  73  Tex.  262,  13  S.  W.  62. 

(e)  Unguarded  openings. — Where  the 
testimony  of  the  plaintiff  in  an  action 
to  recover  for  an  injury  resulting  from 
his  stepping  into  an  unguarded  opening 
in  the  floor  of  defendant's  sawmill 
showed  that  he  had  worked  in  the  mill 
only  an  hour  before  the  injury,  and  then 
not  in  the  vicinity  of  the  opening;  that 
he  had  never  worked  in  such  a  mill  be- 
fore, and  was  given  no  instruction, — it  is 
error  to  instruct  the  jury,  in  effect,  that, 
if  the  hole  was  in  plain  sight,  plaintiff 
was  bound  to  see  it.  Nybaok  v.  Cham- 
pagne Lumber  Co.  (1901)  48  C.  C.  A. 
632,  109  Fed.  732. 

(f)  Machinery. — A  court  cannot  say, 
as  a  matter  of  law,  that  a  servant  was 
negligent  in  not  observing  the  peculiar 
perils  incident  to  handling  in  the  dark 
a  new  machine  which  he  had  never  be- 
fore seen.  Walsh  v.  Peet  Valve  Co. 
(1872)    110  Mass.  23._ 

The  case  is  for  the  jury  where  an  em- 
ployee in  a  manufactory,  having  had 
occasion  to  go  through  a  passageway  be- 
tween two  machines,  struck  his  leg 
against  an  iron  rod  projecting  from  one 
of  the  machines,  the  evidence  being  that 
he  had  never  used  the  passage  before, 
but  had  seen  it  used  by  operatives  and 
overseers;  that  the  light  in  the  passage- 
way was  insufficient,  and  the  similarity 
in  color  between  the  machines  and  floor 
and  rod  tended  to  render  the  obstruction 
invisible;  and  that  the  plaintiff  had 
looked  for  obstructions,  but  saw  none. 
Edwards  v.  Tilton  Mills  (1901)  70  N. 
H.  574,  50  Atl.   102. 

A  foundry  hand  who  is  suddenly 
called  upon  to  assist  in  raising  a  heavy 
weight  by  means  of  a  crane  which  is  de- 
fective in  having  no  "dog"  for  holding 
the  weight  when  raised  to  the  desired 
height,  its  place  being  supplied  by  in- 
serting an  iron  spike  in  the  cogwheels, 
is  not  necessarily  negligent  because  he 
catches  his  finger  in  the  wheel  while  thus 
using  the  spike,  if  it  appears  that,  al- 
thougli    he    had    been    working    several 


years  in  the  foundry,  he  was  employed 
in  another  shop  where  the  cranes  were 
operated  difi'erently,  and  that  he  had 
never  seen  this  particular  crane  oper- 
ated before.  Dzinhienshi  v.  J.  L.  Mott 
Iron  Worlcs  (1900)  56  App.  Div.  58,  67 
N.  Y.  Supp.  256. 

A  servant  injured  by  the  fall  of  a 
loose  wheel  from  a  bucket  used  in  un- 
loading a  ship  is  not  chargeable  with 
knowledge  of  the  defect,  where  he  had 
had  no  opportunity  to  examine  the  ap- 
pliance. Morton  v.  ZwiereyTcowski 
(1900)  91  111.  App.  462,  Affirmed  in  192 
111.  328,  61  N.  E.  413. 

(g)  Vehicles. — ^A  servant  who,  at  the 
master's  direction,  loaded  a  wagon  with 
lumber,  and  was  injured  by  the  break- 
ing down  of  a  wheel,  is  not,  as  a  matter 
of  law,  chargeable  with  a  knowledge  of 
the  risk,  when  he  had  never  used  the 
wagon.  Boelter  v.  Ross  Lumber  Co. 
(1899)  103  Wis.  324,  79  N.  W.  243  (the 
defendant  ineffectually  urged  that  the 
case  was  one  for  the  application  of  the 
principle  that  the  defects  of  all  simple 
appliances  are  presumed  to  be  known  to 
the  servant). 

(h)  Ladles. — ^The  servant's  knowledge 
of  the  risk  is  for  the  jury  where  he  was 
injured  by  the  overturning  of  a  ladle  of 
molten  metal,  due  to  the  use  of  a  com- 
mon round  stick  for  a  lever  with  which 
to  tip  it,  the  evidence  being  that  this 
particular  ladle  had  never  before  been 
seen  by  the  plaintiff,  and  that  he  did  not 
know  there  was  anything  wrong  with  it 
or  the  lever.  Flaherty  v.  Norwood  En- 
gineering Co.  (1898)  172  Mass.  134,  51 
N.  E.  463. 

(i)  Mines. — It  cannot  be  said,  as  a 
matter  of  law,  that  an  employee  in  a 
mine,  visiting  a  low,  narrow  passage  for 
the  first  time,  and  carrying  no  other 
light  than  a  miner's  lamp,  ought  to  have 
obseived  that  the  grade  of  the  drift  was 
sufficient  to  cause  a  loaded  car  to  run 
by  its  own  momentum  on  an  iron  track. 
Consolidated  Coal  Co.  v.  Bruce  (1894) 
150  111.  449,  37  N.  E.  912,  Affirming 
(1893)  47  111.  App.  444. 

( j )  Banks  of  earth,  etc. — An  employee 
engaged  in  the  morning  of  the  day  when 
he  was  injured  by  the  collapse  of  a  bank 
of  earth  which  he  was  excavating  may 
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See  §  399,  note  1,  supra.  But  in  respect  to  adults  also  it  is  recog- 
nized that,  in  view  of  the  fact  that  some  men  have  greater  powers  of 
observation  than  others,  and  a  stronger  desire  to  investigate  and  un- 
derstand, knowledge  cannot  be  imputed  to  a  servant,  as  a  matter  of 
law,  on  the  ground  that  some  persons  having  the  same  opportunities 
of  observation  as  he  had  would  have  ascertained  the  existence  of  the 
dangerous  conditions.-' 

(b)  The  acquired  capacity  of  the  servant  for  taking  advantage  of 
the  chances  for  observation  which  presented  themselves.  It  is  obvi- 
ous that,  in  many  instances,  a  court  will  be  justified  in  declaring,  as 
a  matter  of  law,  that  an  experienced  servant  having  the  chances  of  ob- 
servation disclosed  by  the  evidence  ought  to  have  discovered  the  dan- 
ger, althoiigh  that  conclusion  Avould  not  be  a  necessary  one  if  he  had 
been  inexperienced  in  the  employment.  Cases  illustrating  situations 
analogous  to  each  of  those  discussed  in  §§  394-396,  supra,  will  be 
found  in  various  subdivisions  of  note  1  to  the  following  section. 

(c)  The  length  of  the  period  during  which  the  chances  for  observa- 
tion presented  themselves.     See  next  paragraph. 

(d)  The  number  of  occasions  on  which  those  chances  presented 
themselves.  This  and  the  element  last  mentioned  must  always,  it  is 
obvious,  be  considered  together,  since  the  material  question  to  be  ul- 
timately decided  is  really  whether  the  servant  had  been  so  often  in  a 
position  where  he  might  have  observed  the  danger  that  his  failure  to 
observe  it  must  be  pronounced  culpable  in  point  of  law.  Usually,  of 
course,  the  number  of  actual  chances  for  observation  will  be  found  to 
have  been  greater  when  the  period  available  for  observation  was  a  long 
one  than  when  it  was  a  short  one.  But  manifestly  there  is  no  neces- 
sary or  invariable  relation  between  these  two  circumstances.^     All 

piopprly  be  found  to  have  been  excus-  ligence  in  a  case  where  the  injury  was 
ably  ignorant  of  the  dangerous  condition  due  to  his  slipping  on  a  sheet  of  ice 
in  which  it  was,  owing  to  the  fact  that  formed  by  water  leaking  from  the  tank, 
iron  wedges  had  been  driven  the  night  and  it  was  sho^vn  that  there  had  been  no 
befoi-e  into  the  top,  and  that  afterwards  ice  there  until  a  few  days  before  the  ae- 
there  had  been  a  heavy  fall  of  rain,  eident,  and  that  he  had  not  been  work- 
Thomas  v.  Ross  (1896)  21  C.  C.  A.  444,  ing  since  then  in  that  part  of  the  yard. 
41  U.  S.  App.  574,  75  Fed.  552.  A  labor-  McFall  v.  Iowa  G.  R.  Co.  (1895)  96 
er  who  had  been  engaged  in  excavating  a  Iowa,  723,  65  N.  W.  321. 
bank  for  about  five  hours  before  it  fell  ^  Ingerman  v.  Moore  (1891)  90  Cat. 
on  him  was  not  chargeable  with  knowl-  410,  27  Pac.  306  (for  facts,  see  §  403, 
edge  of  a  dangerous  crack  in  it  which  note  1,  subd.  (r),  infra). 
was  not  visible  from  the  place  where  he  '  In  Hulehan  v.  Graen  Bay,  W.  £  8t. 
was  at  work.  Elledge  v.  National  City  P.  R.  Co.  (1883)  58  Wis.  319,  17  N.  W. 
d  0.  R.  Co.  (1893)  100  Cal.  282,  34  Pac.  17,  it  was  urged  that  the  complaint  was 
^20.  demurrable  for  the  reason  that,  as  its 

(k)  Formation  of  ice. — ^A  brakeman's  averments  showed  that  the  servant,  a 
general  knowledge  of  the  physical  con-  brakeman,  had  been  for  several  years  in 
ditions  in  the  vicinity  of  a  tank  is  not  the  employment  of  the  defendant,  he  was 
conclusive  upon  the  question  of  Ms  neg-   necessarily   chargeable   with   knowledge 
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that  can  be  safely  aiSrmed  in  this  connection  is  that,  if  the  chances 
occur  every  day  in  the  regular  course  of  the  servant's  employment, — 
and  this  is  the  most  common  predicament  to  be  reviewed — his  ignor- 
ance of  the  danger  becomes  less  and  less  excusable  as  the  period  avail- 
able for  observation  is  prolonged.  The  decisions  in  which  the  effect 
of  this  element  is  discussed  are  far  more  numerous  than  any  other 
class  of  cases  which  turn  upon  the  servant's  opportunities  of  knowl- 
edge, and,  as  will  be  amply  apparent  from  an  examination  of  the  fol- 
lowing section,  are,  if  not  absolutely  irreconcilable,  only  reconcilable 
by  the  aid  of  wire-drawn  distinctions. 

(e)  The  character  of  the  servant's  duties,  whether  favorable  or  un- 
favorable for  the  purposes  of  observation.  With  respect  to  this  ele- 
ment, it  would  appear  that  a  large  number  of  the  cases  which  have 
been  decided  in  the  servant's  favor  proceed  upon  a  principle  which 
may  be  enunciated  thus :  If  it  was  not  a  recognized  fact  of  the  func- 
tions of  the  servant  to  look  out  for  dangerous  conditions  of  the  same 
kind  as  those  which  caused  the  injury  (see  §§  414  et  seq.,  infra),  and 
his  chances  of  observation  were  merely  such  as  were  casually  afforded 
by  occasional  proximity  to  the  defective  instrumentality,  it  is  for  the 
jury  to  determine  whether  he  ought  to  have  discovered  the  conditions. 
But  a  comparison  of  the  rulings  upon  virtually  identical  groups  of 
concrete  facts  shows  very  clearly  that  some  of  the  courts,  even  if  they 
accept  this  principle  as  theoretically  correct, — which  cannot  be  af- 
firmed with  certainty, — construe  it  in  such  a  sense  that  it  is  of  very 
little  advantage  to  the  servant.* 

Considered  under  another  aspect,  this  element  is  also  suggestive  of 
the  principle  that  knowledge  ought  not  to  be  imputed,  as  a  matter  of 
law,  when  it  is  a  reasonable  inference  from  the  testimony  that  the 
servant  could  not,  without  unduly  neglecting  or  delaying  the  perform- 
ance of  his  work,  utilize  the  opportunities  of  observation  which  were 
afforded  by  his  local  relations  to  the  dangerous  conditions.*     But  it 

of  the  existence  of  the  obstructions  on  decisions  cited  in   §  403,  note  1,  subd. 

the  track  by  which  he  was  injured  while  (a) -(e),  infra. 

coupling  cars  at  a  certain  station.     But        *  The  risks  assumed  by  the  servant  are 

this  contention  did  not  prevail,  the  court  "those  risks  which  the  exercise  of  his 

being  of  opinion  that  there  was  no  aver-  opportunities  for  inspection,  while  giv- 

ment   inconsistent   with   the   hypothesis  ing  diligent   attention   to   such   service, 

that,    when    injured,    the    plaintiff   was  would  have  disclosed  to  him."     Evans- 

coupling  cars  at  that  station  for  the  first  ville  £  B.  R.  Co.  v.  Henderson    (1893) 

time,  and  then  first  became  aware  that  134  Ind.  G36,   33  N.  E.   1021. 
the  obstructions  complained  of  were  on        The   servant   cannot   recover   without 

or  near  the  track.    Whether  he  ought  to  making  it  appear  that  the  defect  was  "of 

have  known  of  the  obstructions  was  a  such  a  nature  as  not  to  be  discoverable 

question  to  be  determined  by  the  evi-  in  the  reasonable  and  ordinary  exercise 

dence.  of  diligence  in  the  course  of  his  duty." 

"  Contrast  especially  the  antagonistic  Central  R.  £  Bkg.  Co.  v.  Kenney  ( 1877 ) 
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is  apparent  from  an  examination  of  the  cases  that  this  principle  also 
has  been  very  differently  construed  by  various  judges.  By  some  in- 
deed it  seems  to  be,  for  practical  purposes,  wholly  ignored.' 

In  any  case  where  the  defect  was  a  concealed  one,  it  is  obvious  that 
a  servant  who  has  had  nothing  to  do  with  the  operations  which  created 
that  defect  cannot  be  charged  with  knowledge  of  its  existence  simply 
because  he  was  required  to  work  near  that  part  of  the  plant  which  was 


58  Ga.  490 ;  Baher  v.  Western  &  A.  R. 
Co.   (1882)   68  Ga.  706. 

"The  serrant  is  especially  entitled  to 
assume  that  his  master  had  furnished 
him  with  suitable  and  safe  materials, 
niachinory,  and  surroundings,  and  re- 
lieved him  of  investigation  and  inquiry 
in  that  regard,  where  the  perfomiance 
of  his  duties  requires  constancy  of  at- 
tention to  other  matters.  A  man  whose 
attention  is  constantly  directed  to  mov- 
ing cars  and  their  coupling  cannot  pos- 
sibly give  much  attention  to  the  ties, 
suitch-bars,  etc.,  over  which  he  may, 
from  time  to  time,  have  to  pass."  Chi- 
cago d  E.  I.  B.  Co.  V.  Bines  (1890)  132 
111.  169,  23  N.  E.  1021. 

"Unless  the  defects  are  such  as  to  be 
obvious  to  anyone  giving  attention  to  the 
duties  of  the  occasion,  the  employee  has 
a  right  to  assume  that  the  employer  has 
performed  his  duty  in  respect  to  the  im- 
plements and  machinery  furnished." 
LouisviVe,  N.  A.  d  C.  B.  Co.  v.  Buck 
(1889)  116  Ind.  666,  2  L.  R.  A.  520,  19 
N.  E.  453.  See  also  Carpenter  v.  Mexi- 
can Nat.  R.  Co.  (1889)  39  Fed.  315, 
where  similar  language  is  used. 

Among  the  factors  rendering  the  serv- 
ant's ignorance  excusable  have  been 
mentioned  the  "exigencies  of  the  situa- 
tion"   ( Wedgwood  v.  Chicago  &  N.  W. 

B.  Go.  [1878]  44  Wis.  44)  ;  and  the  en- 
grossing nature  of  his  duties  (Cincin- 
nati, I.  St.  L.  &  C.  R.  Co.  V.  Long 
[1887]  112  Ind.  166,  13  N.  E.  659; 
Mason  d  0.  B.  Co.  v.  Yockey  [1900]  43 

C.  C.  A.  228,  103  Fed.  265). 

In  Dorsey  v.  Phillips  d  C.  Constr.  Co. 
(1877)  42  Wis.  583,  where  the  plaintiff 
was  struck  by  a  cattle  chute  near  the 
track,  the  court  argued  thus:  "The 
safety  of  railroad  trains  depends  largely 
upon  the  exclusive  attention  of  those  op- 
erating them,  to  the  track  and  to  the 
trains  themselves.  It  is  not  for  the  in- 
terest of  railroad  companies  or  of  the 
public — with  like,  if  not  equal,  concern 
in  the  safety  of  trains — that  persons  so 
employed  should  be  charged  with  any 
duty  or  necessity  to  divert  their  atten- 
tion.   And  it  appears  to  us  very  doubt- 


ful whether  persons  operating  railroad 
trains,  and  passing  adjacent  objects  in 
rapid  motion,  with  their  attention  fixed 
upon  their  duties,  ought,  without  ex- 
press proof  of  knowledge,  to  be  charged 
with  notice  of  the  precise  relation  of 
such  objects  to  the  track.  And  even 
with  actual  notice  of  the  dangerous 
proximity  of  adjacent  objects,  it  may 
well  be  doubted  whether  it  would  be  rea- 
sonable to  expect  them,  while  engaged  in 
their  duties,  to  retain  constantly  in 
their  minds  an  accurate  profile  of  the 
route  of  their  employment,  and  of  col- 
lateral places  and  things,  so  as  to  be  al- 
ways chargeable,  as  well  by  night  as  by 
day,  with  notice  of  the  precise  relation 
of  the  train  to  adjacent  objects.  In  the 
case  of  objects  so  near  the  track  as  to 
be  possibly  dangerous,  such  a  course 
might  well  divert  their  attention,  from 
their  duty  on  the  train,  to  their  own 
safety  in  performing  it.  Notwithstand- 
ing some  things  said  in  some  cases  cited 
for  the  appellant,  we  should  be  rather 
inclined  to  think  that,  in  the  absence  of 
express  notice  of  immediate  danger,  em- 
ployees operating  trains  may  perform 
their  duties  under  an  implied  warrant 
that  they  may  do  so  without  exposing 
themselves  to  extraordinary  danger; 
that  is,  danger  not  necessarily  incident 
to  the  course  of  their  employment." 

Compare  also  Valley  B.  Co.  v.  Keegaii 
(1898)  31  C.  C.  A.  255,  58  U.  S.  App. 
377,  87  Fed.  849  (§  403,  note  1,  subd. 
(a),  infra;  Bryce  v.  Chicago,  M.  d  St. 
P.  B.  Co.  (1897)  103  Iowa,  665,  72  N. 
W.  780  (same  note,  subd.   (d)). 

In  a  ease  where  a  brakeman  was  in- 
jured by  striking  against  the  upper  tim- 
bers of  a  covered  bridge,  it  was  held 
proper  to  instruct  the  jury  that  such  an 
employee  is  not  required  to  know  abso- 
lutely all  the  defects  of  construction  and 
all  obstructions  along  the  railroad,  and 
to  neglect  his  duties  to  be  on  a  constant 
lookout  for  defects  along  the  road.  Chi- 
cago d  A.  B.  Co.  V.  Johnson  (1886)  116 
111.  206,  4  N.  E.  381. 

"See  §  403,  note  1,  subd.  (a) -(e), 
infra. 
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defective.®  The  cases  involving  the  opposite  situation  are  reviewed 
in  §  405,  infra. 

(f)  The  physical  environment  of  the  servant  at  the  time  or  times 
when  the  chances  for  observation  presented  themselves.  One  import- 
ant circumstance  to  he  considered  under  this  head  is  the  quality  of  the 
light  which  was  available  at  the  times  when  the  servant  was  in  a  posi- 
tion where,  so  far  as  the  conditions  of  space  and  distance  were  con- 
cerned, he  might  have  observed  the  danger.'^ 

Another  element  of  a  more  special  character  than  those  so  far  men- 
tioned is  presented  by  those  cases  in  which  recovery  has  been  allow- 
ed *  or  refused  *  on  the  ground  that  certain  fellow  servants  of  the  in- 
jured person,  who  had  had  the  same  opportunities  for  observation  as 
he  had,  had  failed  to  notice,  or  had  noticed,  the  dangerous  conditions. 

403,  Same  subject  continued.  Illustrative  decisions. —  In  the  note 
below  are  collected  a  large  number  of  decisions  illustrating  the  evi- 
dential significance  of  the  elements  which  have  been  discussed  under 
their  general  aspects  in  the  preceding  section.  For  the  purpose  of 
facilitating  comparison,  they  are  arranged  under  subdivisions  desig- 
nated by  headings  similar  to  those  employed  in  all  the  longer  notes  in 
the  present  chapter.  Other  pertinent  cases  will  be  found  cited  in  §  § 
405,  406,  infra? 

•See  McMahon  V.  McBale  (1899)  174  the   opportunitiea   for  observation  pre- 

Mass.  320,  54  N.  B.  854  ( §  403,  note  1,  sented  themselves  in  the  daytime  is  men- 

subd.   (aa),  infra).  tioned  among  those  which  were  deemed 

'  In  several  cases  cited  in  §  403,  note  to  be  adverse  to  the  servant. 

1,  infra,  the  courts  seem  to  have  pro-  '  Pruke   v.    South    Park   Foundry    & 

ceedKl    on   the   theory   that    a    servant  Mach.  Co.   (1897)   68  Minn.  305,  71  N. 

could  not  be  charged  with  knowledge,  as  W.  276  (§  403,  note  1,  subd.  (r),  infra). 

a  matter  of  law,  when  the  opportunities  "  Anderson  v.  Winston  ( 1887 )  31  Fed. 

for  observation  occurred  in  the  night-  528   (§  403,  note  1,  subd.   (dd),  infra). 

time.    Oolf  v.  Chicago,  St.  P.  M.  d  0.  R.  '  (a)    Railway    tracks    and    appurte- 

Go.   (1894)   87  Wis.  273,  58  N.  W.  108  nances,   generally. — The   risk   from   the 

(subd.  d)  ;  Illinois  0.  R.  Go.  v.  Welch  fact  that  the  fastening  of  the  rails  on 

(1869)    52  111.  183    (subd.  d)  ;  Freden-  a  road  under  construction  was  not  com- 

iurg  V.  Northern  0.  B.  Co.   (1889)    114  pletely  finished  was  held  to  have  been  as- 

N.  Y.   582,  21  N.  E.    1049    (subd.   a)  ;  sumed  by  a  servant  who,  for  some  time 

Texas  &  P.  R.  Go.  v.  Grow  (1893)  3  Tex.  before  the  accident,  had  been  traveling 

Civ.  App.  266,  22  S.  W.  928   (subd.  c).  over  the  line  daily.     Moss  v.  Johnson 

Compare  also  Eunt  v.  Kane  (1900)   40  (1859)  22  111.  633.    A  railroad  company 

C.  0.  A.  372,  100  Fed.  256    (subd.  a),  is  not  liable  for  injuries  to  a  brakeman 

But  a  strong  decision  to  the  contrary  is  by  being  thrown  from  the  top  of  a  car 

RyoM  V.  Vew  York,  N.  H.  &  E.  R.  Go.  on   which   he   was   standing,    near   his 

(1897)    169   Mass.   267,   47  N.  E.   877  brake,  trimming  his  lamp,  by  the  jerk- 

(subd.  d).    For  a  case  in  which  the  serv-  ing  and  lurching  motion  given  the  car 

ant    was    allowed    to    recover    on    the  by  the  unevenness  of  a  new  and  unfin- 

ground  that  the  light   in  a  mine  was  ished    side    track    over    which    he    had 

dim,  see  Severance  v.  New  England  Tale  passed  several  times,  and  the  condition 

Go.    (1900)    72   Vt.    181,   47    Atl.    833  of  which  was  open  and  obvious.    O'Neal 

(subd.  ee).  v.  Chicago  d  I.  Coal  R.  Go.  (1892)   132 

In   several  of  the  cases  cited  in  the  Ind.  110,  31  N.  E.  669. 

note  referred  to,  the  circumstance  that  A  brakeman  who  has  been  for  a  con- 
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403a.  Sufficiency  or  insufficiency  of  the  opportunities  of  knowledge 
at  the  time  of  the  accident. — Where    the   question    to    be   decided    ia 

siderable  time  in  a  railway  company's  own  choice,  with  full  knowledge  of  tlio 

employ,   and  during  that  time   passing  fact  that  the  engine  as  it  moves  forward 

a  certain  yard,  is  chargeable  with  knowl-  will   come   closer   to   the   standing   one. 

edge  of  any  holes  that  can  be  seen  by  a  Anglin  v.  Texas  &  P.  R.  Co.    (1894)    9 

casual  observer.    Ragon  v.  Toledo,  A.  A.  C.  C.  A.  130,  23  U.  S.  App.  62,  60  Fed. 

&  A'.  M.  R.  Co.  (1893)  97  Mich.  265,  56  553. 

N.  W.  G12.  A  section  foreman  has  been  held  en- 

A   railway   servant   who   has   worked  titled  to  recover  for  injuries  caused  by 

for  two  months  at  a  station  where  there  the    derailment   of    a   work   train    on    a 

is  a  side  track  laid  across  a  large  de-  part  of  the  track  which  was  not  under 

pression,   on   ties  which   are  blocked  up  his  charge.      Taylor,  B.  <£•  H.  R.  Co.   v. 

and  not  ballasted,  is  chargeable  with  a  Toj/ior  (1890)  79  Tex.  104,  14  S.  W.  018. 

knowledge  of  the  patent  danger  that  his  The  falling  of  a  mass  of  rock  upon  a 

foot   may   be    caught   between   the   tics  railroad  track  is  not  an  ordinivy  hazard 

while  he  is  coupling  cars.     Baiterson  v.  of    which    a   brakeman   employed    on    a. 

Chicago  d  G.  T.  R.  Co.  (1884)  53  Mich,  freight  train   which   passed   rapidly  by 

125,  18  N.  W.  584.     A  switchman  and  the  dangerous  point  while  he  was  in  a 

car  coupler  who  has  been  employed  in  position  which  prevented  him  from  read- 

a    yard    for    several    months,    and    has  ily  seeing  is  presumed   to    take    notice, 

passed   an   open   ditch   under   the   track  Bcnn  v.   Wesiern  North  Carolina  R.  Co. 

every  day,  is  presumed  to  appreciate  the  (1890)   107  N.  C.  731,  12  S.  E.  GOO. 

danger  created  by  it.     DeForest  v.  Jeti:-  A  brakeman  upon  a  freight  train  hand- 

ctt    (1881)    23    Hun,   490,   Affirmed    in  ling  the  output  of  a  coal  mine,  who  has 

( 1882 )   88  N.  Y.  264.     There  can  be  no  never  been  upon  the  track  but  once  be- 

recovery  for  an  injury  from  a  passing  fore,  and  has  no  knowledge  or  notice  of 

train,  to  a  switchman  whose  foot  was  its  dangerous  condition,  does  not  assume 

caught  in  a  hole  in  the  planking  between  the  rislc  of  the  lack  of  necessary  appli- 

the  railroad  tiacks,  which  he  could  have  ances  to  prevent  the  escape    of    heavily 

seen  every  day  for  six  weeks.     Gleason  loaded  cars  from  a,  coal    track    with    a 

V.  New  Yorh  &  N.  E.  R.  Go.   (1893)   159  steep  grade  onto  the  main  track,  but  has 

Mass.  OS,  34  N.  E.  79.    Notice  that  the  the  right  to  act    upon    the    assumption 

space  between  the  ties  of  a  side  track  that  the  coal  track  is  reasonably  safe 

is  not  filled,  and  that  it  is  laid  with  old  and  suitable  for  the  use  to  which  it  is 

iron  rails,  is  imputed  to  a  brakeman  who  put,  and  that  the  cars  stored  thereon  are 

has  been  a  baggageman  and  brakeman  properlj'  secured.     Continental  Trust  Go. 

for  six  years,  and  a  brakeman  on  a  par-  v.  Toledo,  St.  L.  t?  K.  G.  R.  Go.   (1898) 

ticular  road  for  three  months,  and  has  32  C.  C.  A.  44,  59  U.  S.  App.  283,  87 

worked  recently  as  brakeman  on  a  gravel  Fed.  133. 

train  ballasting  the  track  in  the  vicinity  A  watchman  employed  by   a   railway 

of  a  place  where  he  is  injured,  and  dur-  company  to  guard  its    property,    who, 

ing  such  employment  has  often  been  on  when  attempting  to  board  a  slowly  mov- 

and  aboiit  the  side  track.     Atchison,  T.  ing  train,  stumbled  over  a  pile  of  sand 

d  S.  F.  R.  Co.  v.  Alsdurf  (1892)  47  111.  which  had  been,  lying  beside  the  track 

App.  200.  four  or  five  days,    and    fell    under   the 

Knowledge  of  the  want  of  fencing  on  wheels,  cannot  be  said,  as  a  matter  of 

a  certain  division  of  a  railway  is  im-  law,  to  be  chargeable  with  notice  that 

puted,  as  matter  of  law,  to  an  engineer  the  sand  had  been  left  there.     Chicago, 

who  has  been  running  over  it  two  and  ii  R.  I.  d  P.  R.  Co.  v.  Kinnare  ( 1901 )   190 

half  years  before  an  accident.     Sweeney  111.  9,  60  N.  E.  57,  Affirming  (1900)   91 

V.  Central  P.  R.  Go.   (1880)   57  Cal.  15.  111.  App.  508.     It  cannot  be  said,  as  a 

A  watchman  at  a  railroad  roundhouse  matter  of  law,  that  a  brakeman  is  re- 
required  to  assist  in  moving  an  engine  quired  to  know  the  condition  of  the 
without  steam  or  power  to  move  itself,  planking  at  each  of  the  forty  crossings 
into  the  roundhouse  for  repairs,  as-  on  his  run  where  he  is  required  to  switch 
sumes  the  risk  of  being  caught  between  cars,  and  that  he  assumes  the  risk  of  in- 
such  engine  and  another  engine  stand-  jury  from  defects  in  such  planking, 
ing  upon  one  of  the  divergent  tracks,  Fluhrer  v.  Lake  Shore  &  M.  S.  R.  Go. 
where  the  position  of  each  is  seen  by  (1899)  121  Mich.  212,  80  N.  W.  23. 
Mm,  and  he  takes  his  position  of  hia  Ignorance  by  a  yardhand  upon  a  rail- 
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whether  the  opportunities  for  observing  the  danger  at  or  immediately 
before  the  moment  when  the  accident  occurred  were  such  as  to  charge 


road,  of  the  dangerous  character  of  the 
road  where  it  crosses  a  public  highway, 
will  not  be  held  inexcusable  as  matter 
of  law,  where  the  yard  was  a  mile  long, 
he  rode  as  often  as  he  walked,  and  when 
on  the  ground  his  duty  required  active 
work  and  great  attention.  Valley  It. 
Co.  V.  Keegan  (1898)  31  C.  C.  A.  255,  58 
U.  S.  App.  377,  87  Fed.  849.  A  brake- 
man  is  not,  as  matter  of  law,  chargeable 
with  a  knowledge  of  the  existence  of  a 
steep  grade  at  a  particular  point  on  the 
track,  and  of  the  risk  incident  to  making 
a  coupling  upon  it.  Leonard  v.  Minne- 
apolis, Hi.  P.  d  Ste.  M.  R.  Co.  (1896)  63 
Minn.  489,  65  N.  W.  1084. 

A  yard  switchman  is  not,  as  matter  of 
law,  negligent  in  failing  to  notice  a  small 
incline  a  few  feet  in  width,  forming  the 
connection  between  an  outside  track  of 
the  railroad  and  the  sidewalk,  although 
he  has  been  passing  and  repassing  it  for 
several  days.  Rouse  v.  Ledbetter  ( 1896) 
56  Kan.  348,  43  Pac.  249.  The  risk  in- 
cident to  walking  on  an  incline  on  which 
a  car  track  is  laid,  at  one  particular 
point  in  which  there  is  no  opportunity 
for  stepping  off  the  track,  is  not  an  ob- 
vious risk  to  a  servant  who  has  often 
passed  along  it  before,  where  there  was 
nothing  to  direct  his  attention  to  the 
risk  on  any  of  the  previous  occasions 
when  he  had  been  on  the  track.  Ben- 
ham  V.  Taylor  ( 1896 )   66  Mo.  App.  308. 

A  railroad  engineer  is  not  conclusively 
bound  to  take  notice  of  all  omissions  of 
the  company  by  which  he  is  employed,  to 
maintain  the  statutory  fences  and  cattle 
guards,  so  as  to  constitute  his  failure  tc 
complain  of  such  an  omission  an  assump- 
tion of  the  risk  thereby  caused.  Terre 
Haute  &  I.  R.  Co.  v.  Williams  ( 1897 )  69 
111.  App.  392. 

A  brakeman  who,  after  three  days 
service,  falls  into  a  cattle  guard  while 
coupling  cars  in  the  nighttime,  is  not, 
as  matter  of  law,  guilty  of  negligence  in 
f  being  ignorant  of  its  position.  Freden- 
hurg  V.  Northern  G.  R.  Go.  (1889)  114 
N.  Y.  582,  21  N.  E.  1049.  One  who  en- 
ters the  employ  of  a  railroad  compajiy 
as  a  brakeman  does  not  thereby  assume 
risk  of  injury  from  an  uncovered  cattle 
guard  within  the  yard  limits,  although 
in  passing  over  the  road  he  was  in  a  po- 
sition where  he  might  have  known  of  the 
danger.  Galveston,  B.  &  S.  A.  R.  Go.  v. 
Slinkard  ( 1897 )  17  Tex.  Civ.  App.  585, 
44  S.  W.  35. 

Vol.  I.  M.  &  S.— 70. 


A  brakeman  will  not  be  held,  as  mat- 
ter of  law,  to  know  that  there  are  un- 
ballasted ties  and  an  uncovered  cattle 
guard  in  one  of  the  yards  in  which  he  is 
required  to  do  switching,  because  he  has 
acted  in  such  capacity  for  three  weeks, 
passing  through  such  yard  twice  a  day 
on  a  round  trip  of  100  miles.  Illinois 
C.  R.  Go.  V.  Sanders  (1897)  166  111.  270, 
46  N.  E.  799,  Affirming  (1896)  66  111. 
App.  439. 

A  brakeman  is  not  chargeable,  as  mat- 
ter of  law,  with  a  knowledge  of  the 
dangers  ci-eated  by  uncovered  signal 
wires  in  a  yard  in  which  he  had  done 
switcliing  work  only  twice  before  the 
day  on  which  he  was  injured.  Indiana, 
I.  £  I.  R.  Co.  v.  Bundy  (1899)  152  Ind. 
690,  53  N.  E.  175. 

(b)  Frogs,  switches,  and  guard  rails. 
— The  risk  resulting  from  the  want  of 
blocking  between  switch  rails  is  assumed 
by  a  switchman  who  has  worked  for  two 
months  in  a  yard  where  this  arrange- 
ment is  in  common  use.  Chicago,  B.  <& 
Q.  R.  Co.  V.  Smith  (1885)  18  111.  App. 
119.  A  servant  who  has  been  working 
for  several  years  as  brakeman  and  as 
conductor  of  freight  trains,  and  is  fre- 
quently brought  by  his  duties  into  a  cer- 
tain yard  to  make  up  his  train,  is  pre- 
sumed to  know  the  kind  of  frog  which 
is  in  use  there,  and  cannot  recover  if 
he  receives  an  injury  owing  to  the  fact 
that  they  are  not  blocked.  Southern  P. 
Co.  V.  Seley  (1894)  152  U.  S.  145,  38 
L.  ed.  39,  14  Sup.  Ct.  Eep.  530.  A 
brakeman  who  has  been  engaged  for  sev- 
eral years  in  the  performance  of  duties 
which  were  of  such  a  nature  that  he 
must  unquestionably  have  known  that  a 
large  portion  of  the  frogs  on  defendant's 
road  were  not  blocked,  and  who  had  been 
employed  in  broad  daylight  around  and 
near  the  frog  where  the  accident  oc- 
curred, for  an  hour  and  a  half  before  his 
injury  was  received,  must  be  taken  to 
have  understood  that  that  frog  was  un- 
blocked. Spencer  v.  New  York  C.  &  H. 
R.  R.  Co.  (1893)  67  Hun,  196,  22  N.  Y. 
Supp.  100.  A  railroad  employee  cannot 
recover  against  the  railroad  company  for 
an  injury  caused  by  catching  his  foot  in 
a  frog  of  standard  make  in  the  yard 
where  he  was  employed  for  a  consider- 
ible  time  (period  not  specified)  as  yard 
brakeman,  and  inhere  he  could  observe 
the  possibility  of  danger  from  the  frog. 
Richmond  &  D.  R.  Co.  v.  Risdon  (1891) 


UOe  MASTER  AND  SERVANT.  [chap.  xxi. 

the  ser\'ant  with  notice,  the  element  constituted  by  the  number  of  the 
occasitns  on  which  observation  was  possible  is  necessarily  excluded, 
since,  in  the  nature  of  the  case,  there  is  only  a  single  occasion  to  be 

87  Va.  335,  12  S.  E.  786.  A  brakeman  blocking)  ;  Rush  v.  Missouri  P.  R.  Co. 
is  chargeable  with  notice  that  frogs  and  (1887)  36  Kan.  129,  12  Pac.  582  (switch- 
switches  at  a,  certain  station  were  un-  man  who  has  been  working  for  two 
blocked,  where  they  were  in  the  same  months  in  a  yard  is  affected  with  notice 
condition  as  when  he  began  work  of  the  want  of  blocking  between  a  guard 
eighteen  months  before  he  caught  his  and  the  main  rail  at  a  certain  place)  ; 
foot  in  one  of  them.  Lake  Shore  &  M.  8.  Peoria,  D.  &  E.  R.  Co.  v.  Ross  (1894) 
R.  Co.  V.  McCormick  (1881)  74  Ind.  55  111.  App.  638  (switchman  who  had 
440.  To  an  employee  who  had  become  worked  for  sixteen  months  in  a  yard  held 
more  or  less  familiar  with  a  yard  while  chargeable  with  knowledge  of  the  risk 
working  as  a  signalman  for  several  caused  by  the  want  of  filling  between  a 
months,  and  who  for  a  month  previous  to  guard  rail  and  a  main  rail )  ;  Missouri, 
the  accident  had  been  engaged  in  K.  £  T.  R.  Co.  v.  Thompson  (1895)  11 
switching,  the  fact  that  a  plank  used  for  Tex.  Civ.  App.  658,  33  S.  W.  718  (risk 
blocking  of  a  frog  was  not  as  thick  by  arising  from  the  want  of  blocking  in  a 
one  inch  as  that  ordinarily  used  in  the  guard  rail  presumed  to  be  known  and 
yard  in  question  was  held  to  be  a  palpa-  assumed  by  a  switchman  who  has  worked 
ble  defect.  Rajotte  v.  Canadian  P.  R.  in  a  yard  for  about  seven  weeks).  The 
Co.  (1889)  5  Manitoba  L.  Rep.  365.  A  question  whether  a  switchman  ought  to 
switchman  who  has  been  employed  for  have  noticed  that  a  particular  guard  rail 
seven  months  in  one  of  the  yards  of  a  was  not  blocked  was  held  to  be  for  the 
company  which,  as  a  general  rule,  does  jury  in  Curtis  v.  Chicago  &  N.  W.  B.  Go. 
not  use  blocking,  assumes  the  resulting  (1897)  95  Wis.  460,  70  N.  W.  665.  On 
risk.  Narramore  v.  Cleveland,  G.  C.  &  the  ground  that  the  condition  of  guard 
St.  L.  R.  Co.  (1899)  48  L.  R.  A.  68,  37  rails,  whether  blocked  or  unblocked, 
C.  C.  A.  499,  96  Fed.  298.  A  switchman  would  not  be  likely  to  be  observed  by 
is  chargeable  with  knowledge  of  the  de-  brakeman  passing  on  trains,  it  has  been 
fects  in  a  switch  in  not  having  a  proper  held  that  evidence  to  the  eflfect  that 
space  between  the  main  rail  and  the  there  were  numerous  other  unblocked 
point  of  the  switch  rail,  and  in  not  guard  rails  besides  the  one  which  caused 
having  blocking  in  that  space,  where  he  the  injury  in  suit  was  inadmissible  in 
has  worked  over  and  about  the  switch  in  an  action  by  such  an  employee.  Trott  v. 
question  for  many  years,  and  hundreds  Chicago,  R.  I.  &  P.  R.  Co.  (1901)  115 
of  times  within  the  year  preceding  the  Iowa,  80,  86  N.  W.  33.  An  extra  hand 
accident,  and  the  condition  of  the  switch  who  worked  in  different  yards  in  which 
and  its  surroundings  has  been  unchanged  there  were  many  switches,  and  in  which 
during  that  time.  Quirvn  v.  Chicago,  R.  men  were  continually  employed  in  mak- 
/.  £  P.  R.  Co.  (1898)  107  Iowa,  710,  77  ing  repairs,  cannot  be  charged,  as  matter 
N.  W.  464.  A  skilful  railroad  brakeman  of  law,  with  knowledge  of  the  defective 
of  mature  years,  who  frequently  passed  condition  of  the  blocking  of  a  particular 
an  unblocked  guard  rail,  must  be  pre-  switch  in  one  of  those  yards,  which  he 
sumed  to  have  known  of  the  obvious  dan-  was  required  to  use  in  the  nighttime,  al- 
ger  incident  thereto.  Waiash  R.  Co.  v.  though  the  defect  had  existed  for  some 
Ray  (1898)  152  Ind.  392,  51  N.  E.  920.  time,  and  was  obvious  in  the  daytime. 
One  who  had  worked  as  section  man  and  Hunt  v.  Kane  (1900)  40  C.  C.  A.  372, 
brakeman  for  two  years  on  a  road  where    100  Fed.  256. 

the  frogs  and  guard  rails  were  not  filled  Whether  or  not  a  railroad  employee 
or  blocked  was  held,  as  matter  of  law,  to  was  guilty  of  contributory  negligence  in 
appreciate  the  danger  of  getting  his  foot  pursuing  his  duties  in  a  switch  yard  in 
caught  in  such  frogs  and  guard  rails  which  a  frog  projected  several  inches 
while  stepping  about  and  over  them,  above  the  track  at  a  point  where  he  had 
Oillin  V.  Patten  £  S.  R.  Co.  (1899)  93  frequently  to  pass,  without  discovering 
Me.  80,  44  Atl.  361.  See  also  Appel  v.  and  reporting  the  condition,  or  otherwise 
Buffalo,  N.  T.  £  P.  B.  Co.  (1888)  111  taking  precautions  against  danger  there- 
N.  Y.  550,  19  N.  E.  93  (switchman  after  from,  is  for  the  jury,  after  considering 
working  daily  for  several  years  in  a  yard  the  nature  of  the  defect,  its  location,  his 
is  presumed,  as  matter  of  law,  to  under-  movements  with  reference  thereto,  and 
stand  the  risks  created  by  the  want  of  his  familiarity  with   the   surroundings, 
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taken  into  account.     But  with  tins  exception  the  considerations  with 
reference  to  which  the  servant's  constructive  knowledge  is  determined 


and  all  the  other  facts  and  circumstan- 
ces. Walker  v.  Atlanta  &  W.  P.  R.  Go. 
(1898)   103  Ga.  820,  30  8.  E.  503. 

(c)  Obstructions  above  railway  tracks. 
— ^A  brakeman  who  is  injured  by  his 
head  coming  in  contact  with  a  bridge 
while  standing  on  top  of  a  car  cannot  re- 
cover, where  he  had  on  numerous  occa- 
sions passed  under  the  same  bridge.  Wil- 
liams V.  Delaware,  L.  &  W.  R.  00.(1889) 
116  N.  Y.  628,  22  N.  E.  1117;  Oioen  v. 
New  York  C.  R.  Go.  (1869)  1  Lans.  108 
( brakeman  had  been  every  day  for  a  year 
in  a  position  where  he  might  have  no- 
ticed the  relative  height  of  the  bridge 
and  the  cars  on  the  line)  ;  Wells  v.  Bur- 
lington, C.  K.  &  N.  R.  Go.  ( 1881 )  56  Iowa, 
520,  9  N.  W.  364  (servant  had  been  em- 
ployed as  brakeman  for  four  years  on  a 
road  where  he  had  often  passed  under 
bridges  of  the  same  height  as  the  one  by 
which  he  was  injured)  ;  Hooper  v.  Go- 
lumUa  &  O.  R.  Go.  (1884)  21  S.  C.  541, 
53  Am.  Rep.  691  (bridge  had  been  passed 
daily  for  three  months)  ;  Glark  v.  Rich- 
mond &  D.  R.  Go.  (1884)  78  Va.  709,  49 
Am.  Rep.  394  (bridge  passed  several 
times  by  daylight). 

After  two  months'  service,  a,  freight 
brakeman  on  a  railroad  will  be  presumed 
to  have  become  acquainted  with  the  low 
bridges  over  the  track.  Brossman  v.  Le- 
high Valley  R.  Go.  (1886)  113  Pa.  491, 
57  Am.  Rep.  479,  6  Atl.  226  (brakeman 
was  killed  at  night). 

An  employee  who  has  passed  for  three 
months  four  low  bridges  in  close  proxim- 
ity, which  had  a  warning  signal  in  front 
of  the  east  side  of  the  east  bridge  and 
also  in  front  of  the  west  side  of  the  west 
bridge,  and  understood  that  these  signals 
were  a  warning  for  all  the  bridges,  as- 
sumes the  risk  of  an  omission  of  the  sig- 
nals from  the  Intermediate  bridges. 
Ryan  v.  Long  Island  R.  Go.  (1889)  51 
Hun,  607,  4  N.  Y.  Supp.  381.  A  brake- 
man  who  on  several  occasions  has  been 
near  a  bridge  is  chargeable  with  notice 
that  it  is  not  protected  by  warning  sig- 
nals. Fitzgerald  v.  New  York  G.  d  H. 
R.  R.  Co.  (1891)  36  N.  Y.  S.  R.  755,  12 
N.  Y.  Supp.  932  (accident  occurred  at 
night). 

If  the  car  on  which  a  brakeman  was 
standing  when  he  came  into  collision 
with  an  overhead  bridge  was  higher  than 
others  used  by  the  company,  and  he  was 
aware  of  that  fact,  he  cannot  recover  if 
he  had    been    on    the    road  a  sufficient 


length  of  time  to  charge  him  with  a 
knowledge  of  the  height  of  the  bridge. 
Lynch  v.  Neiu  York,  L.  E.  cC-  11'.  It.  Go. 
(1892)  44  N.  Y.  S.  R.  66.3,  18  N.  Y. 
Supp.  417;  Baltimore  <&  0.  I'.  Co.  v. 
Strieker  (1878)  51  Md.  47,  34  Am.  Rep. 
291  (brakeman  had  passed  under  the 
bridge  about  1,500  times  since  cars  like 
that  on  which  he  was  had  been  put  into 
use)  ;  Pittshurgh  &  G.  R.  Go.  v.  Sent- 
meyer  (1879)  92  Pa.  276,  37  Am.  Rep. 
684   (several  months  employed). 

A  brakeman  injured  by  coming  into 
collision  with  the  overhead  braces  of  a 
covered  truss  bridge  is  not,  as  matter  of 
law,  chargeable  with  a,  knowledge  of  the 
distance  between  them  and  the  tops  of 
cars,  where  it  is  a  fair  inference  from 
the  testimony  given  by  several  experi- 
enced trainmen  that  it  was  an  extremely 
difficult  matter  to  discern  by  merely 
looking  at  such  a  bridge  how  far  its  over- 
head timbers  were  above  a  train,  and 
there  is  evidence  going  to  show  that,  al- 
though he  had  crossed  the  bridge  daily 
for  several  months  before  the  accident, 
he  had  not  been  on  the  top  of  the  cars 
while  they  were  passing  over  the  bridge, 
more  than  once  before  the  accident  oc- 
curred, and  that  there  was  no  other 
bridge  with  braces  so  low  as  the  one  in 
question.  St.  Louis,  Ft.  8.  d  W.  R.  Go. 
v.  Irwin  (1887)  37  Kan.  701,  16  Pac. 
146.  If  it  is  not  shown  that  the  serv- 
ant's attention  had  even  been  called  to 
the  additional  risk  created  by  the  occa- 
sional use  of  cars  higher  than  the  aver- 
age, or  that  he  had  ever  ridden  upon  one 
of  them,  and  the  jury  would  therefore 
be  warranted  in  finding  that  he  was  not 
familiar  with  them,  the  court  cannot  de- 
clare, as  matter  of  law,  that  he  was 
guilty  of  negligence  in  not  ascertaining, 
by  measurement  or  accurate  observation, 
whether  he  conld  pass  safely  under  the 
overhead  timbers  of  a  bridge  while  stand- 
ing erect.  Atchison,  T.  &  8.  F.  R.  Go. 
v.  Rowan  (1895)  55  Kan.  270,  39  Pac. 
1010. 

Knowledge  of  a  dangerously  low  over- 
head bridge  was  held  not  to  be,  as  mat- 
ter of  law,  imputable  to  a  brakeman  who 
had  passed  underneath  it  eight  or  nine 
times  during  the  daytime,  and  as  often 
at  night,  but  never  while  he  was  on  the 
top  of  the  cars.  Louisville,  N.  A.  cC-  C. 
R.  Co.  V.  Wright  (1888)  115  Ind.  378.  16 
N.  E.  145. 

A  switchman  who  has  been  workins;  in 
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are  essentially  similar  to  tkose  which  are  controlling  in  the  cases  col- 
lected in  the  two  preceding  sections. 


a  yard  for  three  years,  but  always  at 
night,  is  not  necessarily  chargeable  with 
notice  of  the  defective  condition  of  a 
spout  several  feet  above  the  cars,  which 
has  been  out  of  repair  three  months. 
Tewas  &  P.  R.  Go.  v.  Grow  (1893)  3  Tex. 
Civ.  App.  266,  22  S.  W.  928. 

(d)  Obstructions  beside  railway  tracks. 
— A  yardmaster  is  chargeable,  from  the 
character  of  his  duties,  with  knowledge 
of  the  location  of  a  pole  which  has  been 
set  too  near  the  track,  and  cannot  recov- 
er for  injuries  caused  by  striking  against 
it  while  on  a  moving  train.  Blaokstone 
V.  Central  B.  Co.  (1901)  112  Ga.  762, 
38  S.  E.  79.  An  engineer  who  has  crossed 
a  truss  bridge  200  times  before  the  ac- 
cident is  chargeable  with  a  knowledge  of 
the  distance  of  the  timbers  from  the  cab 
of  the  locomotive.  Illick  v.  Flint  &  P. 
M.  B.  Co.  (1888)  67  Mich.  632,  35  N.  W. 
708.  A  finding  of  a  jury  that  a  fireman 
did  not  have  an  opportunity  to  know 
that  a  certain  cattle  chute  was  in  dan- 
gerous proximity  to  the  side  of  his  en- 
gine is  not  warranted  where  the  evi- 
dence is  that,  before  the  accident,  he  had 
been,  for  more  than  sixteen  months,  con- 
tinually employed  upon  the  same  engine 
upon  which  he  was  at  work  when  struck 
by  the  chute;  that  the  chute  in  question 
was  so  conspicuous  that  it,  and  its  loca- 
tion, could  be  seen  for  a  distance  of  a 
half  mile  and  more  along  the  track  and 
each  side  thereof;  that  during  this  period 
of  time  the  fireman,  in  the  discharge  of 
his  duties,  passed  the  station  where  the 
chute  was  located  twice  each  week,  and 
frequently  did  work  and  switching  at 
this  station;  and  that  a  rule  of  the  com- 
pany required  trainmen  to  take  note  of 
dangerous  points,  and  to  take  time  to  do 
their  duty.  New  York,  O.  &  St.  L.  B. 
Co.  V.  Ostman  (1896)  146  Ind.  452,  45 
N.     E.     651,    Reversing    on    Rehearing 

(1895)  41  N.  E.  1037.  A  brakeman  is 
presumed  to  know  of  the  obvious  danger 
from  the  location  of  a  cattle  chute  near 
a  siding,  where  he  has  passed  the  same 
almost  daily  for  nearly  two  months,  and 
has  on  more  than  one  occasion  taken  cars 
out    on    the    siding.    Boyd   v.    Harris 

(1896)  176  Pa.  484,  35  Atl.  222.  A 
brakeman  who  has  been  over  a  division 
of  a  road  about  400  times  must  be  pre- 
sumed to  know  the  distance,  from  the 
rails,  of  wing  fences  at  cattle  guards, 
so  as  to  charge  him  with  the  risk  of 
hanging  low  on  a  ladder  at  the  side  of 


a  car  in  order  to  look  under  it.  Mo- 
Kee  V.  Chicago,  B.  I.  d  P.  B.  Co.  (1891) 
83  Iowa,  616,  13  L.  R.  A.  817,  50  N.  W. 
209  (dissenting  Beck,  J.)  A  servant  who 
had  worked  for  five  years  as  brakeman 
on  a  night  train  was  held  to  have  as- 
sumed the  risk  of  being  struck,  while 
descending  from  a  freight  car,  by  a  fence 
nearly  4  feet  from  the  nearest  rail.  Byan 
V.  New  York,  N.  H.  &  E.  B.  Co.  (1897) 
169  Mass.  267,  47  N.  E.  877. 

A  section  man  who  has  been  working 
for  two  hours  on  a  track  close  to  which 
is  a  pile  of  lumber  is  presumed  to  appre- 
ciate the  risk  that,  in  getting  out  of  the 
way  of  a  train,  he  may  stumble  on  it. 
Bengtson  v.  Chicago,  St.  P.  M.  &  0.  B. 
Go.   (1891)  47  Minn.  486,  50  N.  W.  531. 

A  switchman  is  not,  as  matter  of  law, 
chargeable  with  notice  of  the  position  of 
a  switch  stand  which  he  had  never  no- 
ticed, where  he  had  always  worked  at 
night,  and  the  switch,  not  being  used, 
was  not  provided  with  a  light.  Coif  v. 
Chicago,  St.  P.  M.  &  0.  B.  Co.  (1894) 
87  Wis.  273,  58  N.  W.  408. 

A  brakeman  is  not  chargeable,  as  mat- 
ter of  law,  with  notice  that  a  pole  was 
dangerously  close  to  the  track,  where  the 
evidence  is  that  the  difference  between 
the  distance  which  it  stood  from  the 
track  and  the  distance  which  would  have 
been  safe  was  only  7  or  8  inches;  that 
the  plaintiff  had  never,  before  the  acci- 
dent, passed  or  attempted  to  pass  the 
pole  on  the  side  ladder  of  a  car;  and 
that  the  only  opportunities  which  he 
had  had  to  judge  of  its  proximity  to  the 
track  were  from  passing  it  on  foot  and 
on  the  tops  of  moving  cars  in  the  course 
of  his  employment.  Whipple  v.  Nem 
York,  N.  H.  &  H.  B.  Co.  (1896)  19  R. 
I.  587,  35  Atl.  305.  A  similar  conclu- 
sion with  regard  to  facts  almost  identi- 
cal was  reached  in  Potter  v.  Detroit,  Q. 
H.  &  M.  B.  Go.  (1899)  122  Mich.  179, 
81  N.  W.  80,  Judgment  Reversed  on  Re- 
hearing (1900)  122  Mich.  205,  82  N.  W. 
245    (but  not  on  this   point). 

A  railroad  switchman  who  has  worked 
in  a  yard  but  two  weeks  is  not,  as  mat- 
ter of  law,  chargeable  with  knowledge 
that  a  certain  switch  pole  is  but  20 
inches  from  the  wall  of  the  car  and  4 
feet  from  the  track.  Johnston  v.  Ore- 
gon Short  Line  &  TJ.  N.  B.  Co.  (1892) 
23  Or.  94,  31  Pac.  283. 

Whether  or  not  a  conductor  on  a  trol- 
ley road  assumed  the  danger  from  the 
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The  servant  has  heen  held  entitled  to  go  to  the  jury  on  the  ground 
that,  at  the  moment  when  the  danger  first  came  within  the  range  of 

location  of  a  trolley  pole  not  more  than  -withstanding  he  had  frequently  passed 
6i  inches  from  the  outside  edge  of  the  the  point  in  question,  where  his  atten- 
platform  steps  along  the  sidje  of  the  tion  at  such  times  was  directed  to  re- 
cars  is  for  the  jury  upon  evidence  that  leasing  the  brakes,  and,  by  reason  of 
the  poles  were  set  at  irregular  distances  the  curve  on  either  side  and  his  ordi- 
from  the  track,  and  that  he  had  run  a  nary  position  on  the  train,  it  was  diffi- 
car  past  the  poles  only  on  one  occasion,  cult  to  estimate  the  distance  between 
where  it  does  not  appear  on  which  side  such  cars  and  the  truss.  Bryce  v.  Chi- 
of  the  car  he  was  on  that  occasion,  or  cago,  M.  &  St.  P.  R.  Co.  (1897)  103 
whether  the  car  was  an  open  or  closed  Iowa,  6G5,  72  N.  W.  780. 
one.  Pierce  v.  Camden,,  G.  &  W.  B.  Co.  In  a  case  where  a  brakeman  on  a 
(1896)  58  N.  J.  L.  400,  35  Atl.  286.  freight  train  had  been  in  the  service  of 
In  a  recent  case  it  was  held  that  an  the  railroad  company  for  twenty-eight 
engineer  who  was  running  an  engine  days,  and  had  made  several  trips  past 
back  to  its  starting  point  on  a  railway  a  coal  shed,  a,  footboard  of  which  was 
which  was  about  to  be  converted  into  a  16J  inches  from  the  ladders  on  the  cars, 
trolley  line  was  chargeable  with  knowl-  and  his  train  had  stopped  there  at  least 
edge  of  the  fact  that  the  trolley  poles  twice  to  receive  coal,  the  court  refused 
had  been  erected,  and  also  of  their  po-  to  say,  as  a  matter  of  law,  that  he  knew 
sition  with  relation  to  the  track,  al-  that  the  structure  was  so  near  the  track 
though  it  was  the  first  time  he  had  as  to  render  it  unsafe  for  a  brakeman 
been  over  the  line  since  they  had  been  to  use  the  ladder  on  that  side  of  the  cars 
erected,  and  on  the  outward  trip  he  had  while  passing.  Chicago  &  A.  R.  Co.  v. 
been  sitting  on  the  side  of  the  engine  Stevens  (1901)  189  111.  226,  59  N.  E. 
opposite  to  that  on  which  they  stood.  577,  Affirming  (1900)  91  III.  App.  171. 
North  Birmingham  Street  R.  Co.  v.  Whether  a  brakeman  who  was  in- 
Wright  (1901)  130  Ala.  419,  30  So.  jured,  while  descending  a  side  ladder, 
360  (no  duty  to  warn).  This  is  cer-  by  a  trestle  work  near  the  track,  was 
tainly  a  strong  decision.  chargeable  with  knowledge  of  the  risk 

As  a  fireman's  duties  have  no  relation  created  by  the  structure,  after  having 
to  the  roadbed  and  track,  he  is  not  been  four  days  in  the  employment  and 
chargeable  by  law  with  knowledge  of  passing  it  a  few  times,  is  a  question  for 
the  location  of  a  station-limit  board  so  the  jury.  Robel  v.  Chicago,  M.  &  St. 
near  the  track  that  he  is  struck  by  it  P.  R.  Co.  (1886)  35  Minn.  84,  27  N.  W. 
while  leaning  out  of  the  gangway  to  in-   305. 

spect  the  condition  of  a  hot  box,  under       In  Illinois  C.  R.  Co.  v.  Welch  (1869) 
direction     of     the     engineer.       Central   52   111.   183,  4  Am.  Rep.   593,  where  a 
Trust  Co.  V.  East  Tennessee,  V.  &  G.  R.   brakeman   was   injured  by  a   structure 
Co.   (1896)   73  Eed.  661,  Distinguishing   projecting  dangerously  far  towards  the 
East  Tennessee,  V.  d  C  R.  Co.  v.  Head  track,   defendant's    counsel    urged    that 
(1893)   92  Ga.  723,  18  S.  B.  976,  on  the   the  rule  of  law  governing  the  case  was 
ground    (1)    that  the  injured  employee   that  a  person  engaged  for  a  particular 
there  was   an   engineer,   whose  duty  it   service,  and  knowing,  or  having  full  op 
was  to  watch  the  track,  and  who  there-   portunity  to    know,  of    the    conditions 
fore  had  greater  opportunities  of  knowl-   and  circumstances    of    the    service,  aa- 
edge  than  a  fireman;  and   (2)   that  the   sumes  all  risk  arising  therefrom,  in  the 
object   which   struck   the   engineer   was   absence  of  fraud  or  concealment  on  the 
the  post  of  a  "telltale,"  which  would  be   part  of  the  master.     But  the  court  con- 
much  more  likely  to  attract  the  atten-   sidered   that  this   proposition  was   not 
tion   of  employees  than  a  station-limit  applicable  to  the  facts  of  this  case,  say- 
board,  ing:     "It  would  have  been  morally  im- 
See    also    Dorsey  v.   Phillips    d    0.  possible  for  him  to  have  ascertained  the 
Cotistr.    Go.    (1877)     42    Wis.    583    (§   existence   of  all  such  special  perils  as 
402a,  note  4,  supra).                                   this  which  caused  the  injury,  and  there 
The  question  as  to  the  assumption  by  is  no  reason  for  supposing  that  he  had 
a  brakeman  of  the  risk  of  catching  his   acquired  such  knowledge  before  the  ac- 
clothing  on  a  bolt  projecting  from  the   cident,  as  he  had  been  but  two  months 
top   of   a   truss   while   standing  on   the    upon  the  road,  and  had  always  passed 
side  of  a  box  car  is  for  the  jury,  not-  the  station  where  he  was  injured,  in  the 
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night,  except  upon  two  trips.  More-  of  that  fruit  issuing  from  the  car,  and 
over,  it  is  to  be  remarked  that  the  dan-  from  his  previous  experience  that  simi- 
ger  was  of  such  a  character  that  it  lar  cars  might  come  into  the  yard  at 
might  well  escape  the  observation  of  a  any  hour  of  the  day  or  night,  to  know 
person  who  had  been  even  for  a  long  that,  when  such  a  car  arrives,  he  will 
time  upon  the  road."  be  called  on  to  handle  couplings  of  an 

Contributory  negligence  or  assump-  unusual  kind  ("Miller"),  and  that  he 
tion  of  the  risk  cannot,  as  a  matter  of  must,  at  his  peril,  use  appropriate 
law,  be  imputed  to  a  servant  who  was  means  for  securing  his  safety.  Thomas 
crushed  between  a  car  which  he  was  as-  v.  Missouri  P.  R.  Go.  (1891)  109  Mo. 
sisting  to  move  and  a  platform  at  the  187,  18  S.  W.  980.  The  contributory 
side  of  a  switch  track  upon  which  the  negligence  of  a  switchman  injured  while 
car  had,  without  his  knowledge,  been  uniting  two  couplings  of  peculiar  con- 
thrown  by  the  direction  of  the  foreman,  struction  not  intended  to  be  used  to- 
merely  because  he  had  on  one  previous  gether  is  for  the  jury,  where  there  is 
occasion,  and  possibly  two,  assisted  in  evidence  that,  although  he  had  been  a 
pushing  a  car  on  the  track  furthest  switchman  for  two  years,  he  had  only 
from  the  platform,  and  was  passing  had  to  unite  such  couplings  two  or  three 
along  the  track  past  the  switch  with  times;  that  the  pin  used  was  a  square 
the  other  employees  about  the  time  it  or  flat  pin;  that  if  it  had  been  a.  round 
was  thrown.  Consolidated  Kansas  City  pin,  fitting  the  hole  in  which  it  was 
Smelting  &  Bef.  Co.  v.  Peterson  (1899)  used,  he  could  have  drawn  it  out  with 
8  Kan.  App.  316,  55  Pac.  673.  his  hands;    that,    as    it    was,    when  he 

A  fireman  is  not  chargeable  with  found  it  jammed  he  was  compelled  to 
knowledge  that  the  fastenings  of  the  get  a  rock  and  attempt  to  drive  it  out; 
spout  of  a  water  tank,  which  gave  way  and  that,  in  doing  this,  he  was  injured 
and  allowed  the  spout  to  fall  on  him,  by  the  backing  train.  Southern  P.  Co. 
were  defective.  Missouri,  K.  &  T.  B.  v.  Burke  (1893)  9  C.  C.  A.  229,  23  U. 
Co.  v.  Gordon  (1895)  11  Tex.  Civ.  App.  S.  App.  1,  60  Fed.  704  (Pardee,  J.  dis- 
672,  33  S.  W.  684.  sents). 

(e)  Railway  rolling  stock;  construe-  A  brakeman  after  being  eight  or  nine 
tion  and  operation  of. — After  a  week's  months  in  the  employ  of  a  railway  com- 
work  on  a  road  where  foreign  ears  with  pany  is  chargeable  with  knowledge  that 
double  deadwoods  are  being  constantly  the  projecting  sills  of  a  certain  kind  of 
received,  even  an  inexperienced  brake-  cars  in  common  use  on  the  road  are 
man  is  presumed  to  understand  the  dan-  dangerously  close  when  two  such  cars 
ger  incident  to  coupling  such  cars,  are  brought  together  to  be  coupled. 
Hathaway  v.  Michigan  C.  B.  Co.  (1883)  Beaudin  v.  Central  Vermont  B.  Co. 
51  Mich.  253,  47  Am.  Rep.  569,  16  N.  (1893)  38  N.  Y.  S.  B.  473,  14  N.  Y. 
W.  634.     As  a  servant  employed  to  cou-   Supp.  700. 

pie  cars  is  likely  to  know  as  much  about  In  a  case  where  a  stove  in  a  railway 
the  peculiar  construction  of  a  bump  on  car  was  not  properly  secured,  and  con- 
a  foreign  ear  as  any  other  agent  of  the  sequently  fell  over  on  a  brakeman  when 
company,  negligence  is  not  predieable  of  the  train  was  derailed,  the  defendant 
the  omission  to  warn  him  of  the  danger  was  held  entitled  to  an  instruction  that, 
created    by     such     bumper.     Simms    v.  if  it  was  the  duty  of  the  injured  servant 

?on  o  c'"S  !?c/-  r£°-  <.^P*'l  ^^.  ^- .°-  to  liglit  tte  stove,  and  its  defective  con- 
490,  2  S.  E    486      The  risk  of  being  m-  ditj^^   ^^^  ^^^       ^^^^    ^^ 

jured  by  a  defective  kind  of  drawbar  is  nevertheless     carelessly     overlooked    by 

assumed  by  a  brakeman  who  has  been  i„-„    t,„  ,,        .       •'  ,ZV^      > 

using  such  drawbars  daily  for  a  consid-  )!,™i  >  "■"''^'l  "°*  ''"<=°y-  fllTol"  nt 
erable  period.  Secord  Y.Chicago  d  M.  ^-  ^':/*"^  ^-  ^°-  ^-  ^"^  <1883)  70 
L.  S.  R.  Go.    (1895)    107  Mich.  540,  65  ^:   Z'^; 

N.  W.  550.  A  freight  brakeman  who  -^  brakeman  on  a  narrow-gauge  rail- 
has  been  in  the  company's  employment  '^^7'  cannot  recover  for  an  injury  due 
eighteen  months  assumes  the  risk  inci-  *°  ^^^  manner  in  which  broad-gauge 
dent  to  stock  ears  having  no  bumpers,  cars  are  carried,  where  he  has  been 
Houston  &  T.  C.  B.  Co.  v.  Barrager  working  on  the  train  for  six  months, 
(1890;  Tex.)  14  S.  W.  242.  A  and  has  had  his  attention  specially 
switchman  who,  on  several  previous  oc-  called  to  the  alleged  source  of  the  acci- 
casions,  has  coupled  foreign  cars  laden  dent  by  having  worked,  before  he  be- 
with  oranges,  is  presumed,  both  from  came  a  brakeman,  on  the  hoist  by  which 
the  special  circumstance  of  the  fragance  the  car  bodies  were  transferred  to  the 
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trucks.  Titus  v.  Bradford,  B.  t£  K.  R. 
Co.  (1890)   136  Pa.  618,  20  Atl.  517. 

A  fireman  who  has  been  at  work  in 
that  capacity  for  two  years  is  presumed 
to  be  aware  of  the  risk  resulting  from 
the  want  of  air  brakes  on  his  employer's 
trains.  France  v.  Rome,  W.  &  0.  R. 
Co.  (1895)  88  Hun,  318,  34  N.  Y.  Supp. 
408. 

A  fireman  who  has  been  working  for 
a  week  on  an  engine  between  which  and 
the  tender  there  is  no  apron  cannot  re- 
cover for  injury  caused  by  that  defect. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Standart 
(1884)  16  111.  App.  145.  A  fireman 
was  held  not  to  be,  as  a  matter  of  law, 
chargeable  with  knowledge  of  the  dan- 
ger caused  by  the  fact  that  water  had 
escaped  from  the  engine  tank,  and  had 
frozen  on  the  apron  connecting  the  en- 
gine and  the  tender.  Mason  &  0.  R.  Co. 
V.  Yockey  (1900)  43  C.  C.  A.  228,  103 
Fed.  265.  The  presumption  is  that  a 
brakeman  who  has  been  working  six 
days  on  a  logging  train  knows  that  a 
bumper  on  an  engine  tender,  which  is 
16  inches  higher  than  one  on  the  car 
next  to  it,  will  overlap  the  latter  when 
the  engine  and  car  come  together.  Mc- 
Laren V.  Williston  (1892)  48  Minn. 
299,  51  N.  W.  373. 

A  painter  who,  while  traveling  on  a 
steam  car,  has  got  on  and  off  at  every 
station,  has  helped  to  push  it  a  consid- 
erable distance,  has,  according  to  his 
own  testimony,  examined  it,  and  has 
several  times  wiped  the  wheels,  is 
chargeable  with  notice  that  the  flanges 
of  the  wheels  were  unusually  shallow, 
and  that  the  wheels  were  worn  flat. 
McQueen  v.  Central  Branch  Union  P.  R. 
Co.  (1883)  30  Kan.  689,  1  Pac.  139. 

A  section  hand,  after  twenty  months' 
use  of  an  iron  rod  which  communicates 
motion  from  a  lever  to  the  wheels  of  a 
hand  car,  is  presumed  to  know  its  con- 
dition. Burlington  £  G.  R.  Go.  v.  Liehe 
(1892)  17  Colo.  280,  29  Pac.  175.  It 
is  for  the  jury  to  say  whether  a  railway 
servant  who,  while  coupling  two  engine 
tenders,  was  crushed  between  them, 
was  negligent  in  obeying  an  order  to 
couple  them,  where  the  evidence  is  that 
he  was  employed  in  the  capacity  of  a 
hostler  helper,  assisted  in  knocking  fires 
out  of  engines,  in  coupling  engines  and 
cars,  and  in  moving  them,  and  when  in- 
jured had  been  so  engaged  for  about 
eighteen  months.  Thompson  v.  Chica- 
go, R.  I.  &  P.  R-  Go.  (1900)  86  Mo.  App. 
141.  A  switchman  new  to  work,  who  is 
injured,  after  only  seven  hours'  work, 
by  a  "stuck  link,"  is  not  necessarily  de- 


barred from  recovery.  Bonner  v.  Moore 
(1893)  3  Tex.  Civ.  App.  416,  22  S.  W. 
272. 

The  plaintiff's  knowledge  of  a  defect 
in  the  ratchet  of  a  brake  wheel  is  for 
the  jury,  where  he  has  made  only  one 
trip  on  the  car,  and  there  is  evidence 
that  the  wheel  was  partially  concealed, 
and  that  its  condition  might  not  have 
been  disclosed  by  frequent  use.  Central 
R.  Co.  V.  Haslett   (1884)   74  Ga.  59. 

It  is  a  question  of  fact  for  the  jury 
whether,  by  the  exercise  of  ordinary 
care  and  diligence,  a  locomotive  engi- 
neer might  have  discovered  a  defective 
condition  of  the  pilot  before  starting  on 
the  trip,  where  the  engine  was  standing 
in  a  depression  on  the  track  at  the  time 
he  took  charge  of  it.  Fordyce  v.  Ed- 
wards (1898)  65  Ark.  98,  44  S.  W.  1034. 

Whatever  danger  there  is  in  the  fact 
that  a  screw  projects  beyond  the  crank 
of  a  hand  car,  and  that  there  is  for  this 
reason  an  increased  probability  that  the 
clothes  of  a  man  turning  the  crank  may 
be  caught,  is  as  well  known  and  as  ob- 
vious to  one  who  has  used  the  car  for 
several  days  as  it  is  to  his  employer. 
Carey  v.  Boston  £  M.  R.  Co.  (1893)  158 
Mass.  228,  33  N.  E.  512. 

A  jury  is  justified  in  finding  that  a 
track  walker  whose  connection  with  a 
hand  car  was  only  incidental  and  casual 
was  excusably  ignorant  that  rubber  on 
the  brake  shoe  constituted  a  dangerous 
defect.  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Parrish  (1897;  Tex.  Civ.  App.)  40  S. 
W.  191. 

Whether  a  servant  in  a  stone  mill, 
who  has  gone  once  over  a  tramway  with 
a  car  having  projections  upon  it  which 
almost  fill  the  space  between  it  and  a 
certain  structure  close  to  the  track,  has 
constructive  knowledge  of  this  fact,  and 
of  the  further  fact  that  there  are  simi- 
lar projections  upon  other  cars  also,  is 
a  question  for  the  jury.  Salem  Stone 
&  Lime  Co.  v.  Griffln  (1894)  139  Ind. 
141,  38  N.  E.  411. 

(f)  Bridges  and  trestles. — The  risks 
arising  from  the  unsafe  condition  of  a 
bridge  are  presumed  to  have  been 
known,  where  the  servant  had  passed 
over  it  daily  for  several  months,  and, 
according  to  his  own  testimony,  it 
swayed  so  much  under  the  passage  of  a 
team  that  the  horses  could  scarcely  keep 
their  feet.  Mansfield  Coal  £  Coke  Co. 
V.  McEnery  (1879)  91  Pa.  185,  36  Am. 
Rep.   662. 

An  employee  upon  a  wrecVing  car  on 
a   railroad   cannot    racovcr   for   injuries 
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sustained  through  the  toppling  over  of 
the  car  and  derrick  while  standing  upon 
a  bridge  which  was  defective  and  inse- 
cure because  of  injuries  at  the  time  of 
the  wreck,  and  their  temporary  repairs, 
and  the  improper  fastening  of  the  ropes 
used  to  secure  the  derrick  upon  the  car, 
where  the  defects  of  the  bridge  were 
patent  and  readily  discoverable,  and  he 
participated  with  the  wrecking  master 
in  handling  the  ropes.  McOrath  v.  Tex- 
as d  P.  R.  Co.  (1894)  9  C.  C.  A.  133, 
23  U.  S.  App.  86,  60  Fed.  555. 

No  action  can  be  maintained  for  in- 
juries caused  by  a  fall  from  the  track 
of  an  elevated  railway  company,  where 
the  evidence  is  that  the  plaintiff  had 
been  in  the  defendant's  employ  for  ten 
years  as  lampman,  brakeman,  and  con- 
ductor; that,  according  to  his  own  tes- 
timony, he  had  observed  narrow,  un- 
guarded walks  along  the  sides  of  the 
tracks  similar  to  that  from  which  he 
fell,  and  had  passed  along  such  a  walk 
in  switching  a  train,  but  at  the  time  of 
the  accident  had  not  observed  the  width 
of  the  walk  in  question,  nor  that  it  was 
unguarded;  and  that  he  had  previously 
traversed  similar  walks,  and  also  ihe 
one  from  which  he  fell.  Nugent  v. 
Brooklyn  Union  Elev.  B.  Go.  (1901)  64 
App.  Div.  351,  72  N.  Y.  Supp.  67. 

A  servant  injured  by  the  giving  way 
of  a  roughly  built  bridge  over  certain 
piping  across  which  he  was  wheeling 
cinders  in  a  barrow  is  not  necessarily 
chargeable  with  a  knowledge  of  its  un- 
safe condition,  where  it  had  been  con- 
structed by  his  foreman,  and  he  had 
been  working  there  only  a  short  time. 
St.  Louis  S.  W.  R.  Co.  t.  Mayfield 
(1901;  Tex.  Cir.  App.)   60  S.  W.  896. 

(g)  Platforms  and  scaffolds.  —  A 
workman  inexperienced  as  regards  scaf- 
folds is  not,  as  matter  of  law,  charge- 
able with  negligence  in  failing  to  ob- 
serve, after  a  few  hours  of  work,  that 
one  of  the  boards  is  not  secured.  Doyle 
V.  Missouri,  K.  d  T.  Trust  Co.  (1897) 
140  Mo.  1,  41  S.  W.  255.  There  can  be 
no  recovery  for  the  death  of  an  experi- 
enced engineer  who  lost  his  balance  and 
fell  off  a  platform  into  machinery  which 
he  was  oiling,  where  the  evidence  shows 
that  the  accident  was  due  to  the  dim 
light,  the  unevenness  of  the  platform, 
and  the  want  of  a  railing,  and  that 
these  conditions  were  or  ought  to  have 
been  known  to  him,  as  he  had  already 
traversed  the  platform  several  times. 
French  v.  First  Ave.  R.  Co.  (1901)  24 
Wash.  83,  63  Pac.  1108. 

It  has  been  held  that  a  workman  not 


a  carpenter,  who  had  been  engaged  only 
about  three  hours  in  carrying  lumber 
along  a  narrow  runway  on  a  scaffold  at 
the  side  of  which  was  placed  at  one 
point  an  additional  plank  to  furnish 
space  for  the  laborers  to  pass  eafih  other, 
was  not  chargeable,  as  a  matter  of  law, 
with  knowledge  that  this  plank  was  not 
nailed  to  its  supports,  and  that,  even  if 
he  had  known  of  the  defects,  he  would 
not  necessarily  have  been  guilty  of  neg- 
ligence in  using  the  scaffold.  Doyle  v. 
Missouri,  K.  &  T.  Trust  Co.  (1897)  140 
Mo.  1,  41  S.  W.  255. 

(h)  Parts  of  building. — ^A  depres- 
sion in  the  concrete  floor  of  a  passage- 
way, less  than  a  foot  in  diameter  and 
from  1 J  to  3  inches  deep,  and  filled  with 
leather  dust  of  a  darker  color  than  the 
concrete,  created  a  risk  which  was  ob- 
vious as  regarded  an  employee  who  had 
been  working  about  six  months  in  the 
room,  and  whose  duties  for  at  least  two 
weeks  before  he  was  injured  by  stepping 
into  the  depression  were  such  as  to 
make  it  necessary  or  convenient  for  him 
to  pass  over  this  passageway  every  day. 
Whalen  v.  Whitcomb  (1901)  178  Mass. 
33,  59  N.  E.  666. 

The  omission  of  an  employer  to  notify 
a  servant  of  the  removal  of  some  tack- 
ling supporting  the  rafters  of  a  building 
on  which  he  was  working,  the  result  be- 
ing that  the  building  fell,  is  not  in  it- 
self negligence,  as  he  must  be  held  to 
have  been  aware  of  a.  circumstance 
which  he  had  an  ample  opportunity  of 
observing,  and  which  was  clearly  visible 
to  his  sight.  The  true  question  for  the 
jury,  under  such  circumstances,  is 
whether  the  employer  acted  with  rea- 
sonable prudence  in  compliance  with 
the  rule  which  requires  him  to  provide 
for  the  safety  of  his  servants  to  the  best 
of  his  judgment.  Sykea  v.  Packer 
(1882)    99  Pa.  465. 

(i)  Slippery  surfaces.  —  (See  also 
next  subd.)  The  owner  of  a  steam 
dredge  is  not  liable  for  injuries  to  an 
employee  slipping  upon  an  inclined  table 
upon  which  he  went  to  oil  machinery, 
because  of  the  absence  of  cleats,  where 
he  had  frequently  been  on  the  table  dur- 
ing the  six  weeks  preceding  the  acci- 
dent, and  had  also  had  his  attention 
called  to  the  risk.  American  Dredging 
Co.  V.  Walls  (1898)  28  C.  C.  A.  441, 
55  U.  S.  App.  460,  84  Fed.  428. 

(j)  Unguarded  openings. — An  em- 
ployee familiar  with  the  conditions  from 
having  worked  several  years  in  that  part 
of  the  premises  assumes  the  risk  from 
the  want  of  railing  to  guard  a  vat  con- 
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taining  vitriol,  in  the  floor  of  the  fac-  v.   Roberts    (1891)    143   Pa.   1,  21   Atl. 

tory,  and  from  the  obscurity  preventing  998. 

him   from   seeing  it,   whether   such   ob-        (m)    Saws. — The  danger  that  a  man 

scurity  arises  from  a  want  of  light,  or  standing  between  the  rolls  which  convey 

from  steam,  or  both;  and  he  cannot  re-  all  the  planks  coming  from  a  circular 

cover  for  injuries   sustained  by  falling  saw  is  liable  to  be  hit  by  one  of  them 

into  the  vat  while  attempting  to  pAss  is  deemed  to  be  obvious  to  an  employee 

from  one  part  of  the  factory  to  another,  who  has  been  working  for  2J  months  in 

Carrigan  v.   Washburn  d  M.   Mfg.   Oo.  the  room  where  the  saw  is,  though  not 

(1898)  170  Mass.  79,  48  N.  E.  1079.  in  connection  with  the  saw  itself  until 
A  servant    who    had    worked  several  the  morning  of  the   accident.     Demers 

days  in  a  tannery  where  the  planks  laid  v.  Deering  (1899)  93  Me.  272,  44  Atl. 
along  the  edge  of  open  vats  for  the  em-    922. 

ployees  to  walk  upon  were  occasionally  A  servant  who  has  been  operating  a 
rendered  slippery  by  the  vapors  which  saw  for  three  days  is  not  necessarily 
rose  from  tlie  vats  and  settled  upon  chargeable  with  knowledge  of  the  dan- 
them,  is  presumed  to  comprehend  the  ger  incident  to  his  place  of  work,  as  a 
danger  caused  by  this  slippery  condition  result  of  another  unguarded  saw  close 
and  by  the  obscurity  created  by  the  va-   by.  Ghristianson     v.      Northwestern 

pors  thus  rising  from  the  vats,  and  can-  Compo-Board  Go.  (1901)  83  Minn.  25, 
not   recover    for   an   injury   received   in   85  N.  W.  826. 

attempting  to  cross  the  planks  before  (n)  Planers. — Where  a  servant  who 
daylight  and  in  vapors  so  dense  that  had  been  working  for  the  most  part  in  a 
he  was  compelled  to  feel  his  way.  Ship-  mill  yard  was  injured  while  engaged  in 
pey  V.  Grand  Rapids  Leather  Go.  (1900)  the  work  of  carrying  away  the  smooth 
124  Mich.  533,  83  N.  W.  284.  lumber  which  had   passed   through   the 

A  servant  who,  when  going  to  clear  planer,  by  striking  his  foot  against  re- 
ice  from  a  flume  rack,  fell  into  an  open  volving  knives  which  could  not  be  seen 
space  between  two  platforms,  was  held  by  a  person  standing  in  the  position  oc- 
unable  to  recover,  where  it  appeared  cupied  by  him,  and  he  himself  testifies 
that  the  planks  by  which  the  space  had  that  he  knew  nothing  about  these 
been  covered  had  been  removed  a  week  knives,  it  cannot  be  declared,  as  a  mat- 
or  ton  days  before  the  accident.  Rob-  tor  of  law,  that  the  opportunities  he 
bins  V.  Brownville  Paper  Co.  (1900)  53  had  previously  had  of  observing  them 
App.  Div.  641,  65  N.  Y.  Supp.  955.  charged  him  with  notice  of  the  danger 

(Ic)  Obstructions  above  roadways. —  created  by  them.  Yeginan  v.  Morsa 
A  person  employed  to  drive  a  toam  for  (1893)  160  Mass.  143,  35  N.  E.  451. 
hauling  materials  from  a  platform,  to  (o)  Cogwheels,  and  gearing.  —  The 
reach  which  it  is  necessary  to  pass  un-  master's  omission  to  instruct  as  to  the 
der  a  beam  over  a  gateway,  assumes  the  dangers  of  contact  with  cogwheels  can- 
risk  of  the  beam  being  too  low  so  that  not  be  relied  on  as  a  ground  of  action 
he  is  likely  to  be  struck  by  it  in  passing  by  a  servant  who  got  into  the  narrow 
back  and  forth,  where  the  defect  is  inclosed  space  where  the  cogwheels  were, 
plainly  visible,  and  he  has  been  driving  after  he  had  been  engaged  for  several 
teams  under  the  beam  for  several  years,  weeks  upon  work  which  enabled  him  to 
Baker    v.     Barber    Asphalt    Pav.     Co.   sec  them  in  operation.     Casey  v.  Penn- 

(1899)  92  Fed.  117.  A  man  who  has  sylvania  Asphalt  Paving  Go.  (1901)  198 
driven  a  coal  truck  for  a  year  is  charge-  Pa.  348,  47  Atl.  1128.  Contributory 
able  with  knowledge  of  the  relative  negligence  is  not  predicable,  as  a  mat- 
height  of  a  beam  on  the  coal  bin  and  ter  of  law,  where  the  evidence  is  that 
the  seat  on  the  truck.  Miller  v.  a  mill-hand  was  injured  by  uncovered 
Orieme  (1900)  53  App.  Div.  276,  65  cogs  three  days  after  returning  to  his 
N.  Y.  Supp.  813.  duties,  that  the  cogs  had  been  covered 

(1)  Vehicles. — The  absence  of  large  prior  to  his  absence,  and  that  his  attea- 
pins  about  18  inches  long,  which  it  was  tion  at  the  time  of  the  accident  was  dis- 
customary  to  insert  in  the  top  of  a  tracted  by  his  duties.  Graver  v.  Chris- 
buggy  to  keep  the  load  securely  in  its  tian  (1885)  34  Minn.  397,  26  N.  W.  8 
place,  is  such  a  conspicuous  and  mani-  (1887)  36  Minn.  413,  31  N.  W.  457.  A 
fest  fact  to  one  who  has  been  engaged  sawmill  hand  is  chargeable  with  knowl- 
for  eight  days  in  handling  such  buggies  edge  of  the  position  of  an  uncovered 
that  his  failure  to  notice  the  defect  is  cogwheel  near  the  place  where  he  has 
negligence,  as  a  matter  of  law.   Bemisch  been  working  for  three  days,  if  the  only 
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obstruction  to  the  view  is  a  skid  consid- 
erably narrower  than  the  cogwheel. 
Olson  V.  Moilurray  Cedar  Lumber  Co. 
(1894)   9  Wash.  500,  37  Pac.  679. 

An  employee  who  has  been  working 
only  one  or  two  days  is  not,  as  matter 
of  law,  chargeable  with  knowledge  of 
the  fact  that  the  rods  protecting  a  gear- 
ing have  become  so  bent  as  to  produce 
an  opening  dangerously  large.  Lore  v. 
American  Mfg.  Co.  (1901)  160  Mo.  608, 
61  S.  W.  678.  It  is  for  the  jury  to  say 
whether  a  servant  in  a  sawmill  should 
have  known  of  the  danger  arising  from 
cogwheels  which  had  been  uncovered 
since  his  employment  began,  one  week 
before  the  accident.  Barho  v.  Bassett 
(1886)   35  Minn.  485,  29  N.  W.  198. 

(p)  Revolving  cylinders,  etc.  —  An 
employee  engaged  to  remove  waste  from 
a  slowly  revolving  cylinder,  who  has 
been  engaged  at  the  work  for  fifteen 
mouths,  and  has  received  full  instruc- 
tions as  to  the  manner  of  performing  it, 
assumes  the  risk  of  having  his  arm 
caught  in  the  machinery.  Daigle  v. 
Lawrence  Mfg.  Co.  (1893)  159  Mass. 
378,  34  N.  E.  458. 

An  inexperienced  servant  injured 
within  fifteen  minutes  after  he  began 
work  upon  a  machine  with  swiftly  re- 
volving toothed  rollers,  between  which 
he  was  told  to  push  brick  bats  with  a 
short  stick,  is  not  necessarily  debarred 
from     recovery.  Chicago     Anderson 

Pressed  Brick  Go.  v.  Bembam  ( 1893 ) 
51  111.  App.  545. 

(q)  Revolving  tumblers. — No  recov- 
ery can  be  had  for  the  death  of  an  em- 
ployee who  stumbled  against  a.  revolv- 
ing tumbler  from  which  flanges  and 
rivet  heads  projected  in  such  a  way  as 
to  catch  his  clothing  and  throw  him  be- 
tween the  tumbler  and  the  shafting, 
where  he  had  worked  for  many  years 
and  was  familiar  with  the  machinery. 
Carlson  v.  Monitor  Iron  Works  (1899) 
38  App.  Div.  38,  55  N.  Y.  Supp.  992. 

(r)  Set  screws. — A  carpenter  who  is 
injured  by  a  set  screw  in  a  revolving 
shaft  after  he  has  worked  on  the  em- 
ployer's premises  for  a  considerable 
time  cannot  recover  on  the  ground  that 
he  ought  to  have  been  instructed  as  to 
the  danger.  Keats  v.  National  Heeling 
Mach.  Go.  (1895)  13  C.  C.  A.  221,  21 
U.  S.  App.  656,  65  Fed.  940.  A  servant 
who  had  been  working  about  three  weeks 
in  a  factory  cannot  recover  for  injuries 
caused  by  his  sleeve  being  caught  in  a 
set  screw  on  the  shaft  while  oiling  it, 
where  there  is  uncontradicted  evidence 
that  the  screw  could  be  seen  from  the 


floor,  as  the  servant  must  be  regarded 
as  having  assumed  the  risk.  Demers  v. 
Marshall  (1901)  178  Mass.  9,  59  N.  E. 
454. 

The  question  of  the  contributory  neg- 
ligence of  a  servant  injured  by  catching 
his  coat  sleeve  upon  a  set  screw  upon  a 
revolving  shaft  while  he  was  attempting 
to  adjust  a  belt  upon  a  pulley  on  the 
shaft  is  for  the  jury,  where  it  appears 
that  he  had  often  adjusted  the  pulley, 
and  had  never  noticed  the  screw,  and 
that  other  employees  who  had  adjusted 
the  belt  in  the  same  manner  haid  not 
noticed  it.  Pruke  v.  South  Park  Foun- 
dry d  Mach.  Go.  (1897)  68  Minn.  305, 
71  N.  W.  276. 

In  a  case  where  the  injury  was  caused 
by  a  projecting  set  screw,  the  plaintiff's 
own  testimony  showed  that  he  had 
worked  inside  of  a  mill,  taking  lumber 
from  the  big  saw,  for  nearly  two  years, 
and  had  been  employed  as  assistant  on 
the  scantling  machine — that  is,  in  put- 
ting the  lumber  in  place  to  be  cut  by  the 
saw — for  about  nine  months,  and  that 
during  that  time  he  had,  upon  different 
oecasiona  when  the  foreman  was  absent, 
ran  the  machine  in  all  eighteen  days 
prior  to  the  accident.  The  court  said: 
"It  does  not  appear  that  plaintiff's  duty 
as  assiistant  was  such  as  would  neces- 
sarily give  him  knowledge  of  the  struc- 
ture of  the  machine  or  of  the  existence 
of  the  projecting  set  screw,  which  was 
a  concealed  danger.  It  is  not  shown 
that  he  had  ever  been  called  upon,  or 
that  it  was  any  part  of  his  duty,  to  be- 
come acquainted  with  this  machinery,  or 
to  adjust  it  when  out  of  order.  It  is 
doubtless  true  that  some  men  with  the 
same  opportunity  would  have  become  fa- 
miliar with  its  mechanism  and  fully 
qualified  to  take  charge  of  it,  but  it  is 
a  matter  of  common  experience  that  all 
men  would  not.  There  is  a  difference 
in  the  capacity  of  men  to  acquire  a  par- 
ticular knowledge  of  machinery,  or  of 
the  arrangement  of  its  parts,  or  manner 
of  construction,  some  having  greater 
power  of  observation,  and  more  desire  to 
investigate  and  understand,  than  others. 
The  extent  of  plaintiff's  knowledge  of 
this  machinery  was  therefore  a  question 
of  fact  for  the  jury  to  determine  from 
the  evidence  before  them."  Ingerman  v. 
Moore   (1891)   90  Cal.  410,  27  Pao.  306. 

(s)  Carding  machines.  —  In  a  ease 
where  a  door  in  the  fence  round  a  card 
machine  fell  out  while  a  servant  was 
wiping  the  machine,  and  he  thrust  his 
hand  against  it,  it  was  held  that  no  ac- 
tion could  be  maintained,  the  evidence 
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showing  that  he  was  experienced  in  the 
use  of  machines,  and  that  he  had  himself 
taken  off  and  put  on  the  door  several 
times.  Riverside  Cotton  Mills  v.  Green 
(1900)   98  Va.  58,  34  S.  E.  963. 

(t)  Pulleys. — Knowledge  of  the  dan- 
ger of  the  work  is  not  conclusively  in- 
ferred from  evidence  that  the  plaintiff 
had  habitually  put  belts  on  the  pulley 
in  question  during  a  period  of  rather 
over  a  year  before  the  accident.  McDade 
V.  Washington  &  G.  B.  Co.  (1886)  5 
Mackey,  144,  Affirmed  in  (1890)  135  U. 
S.  554,  34  L.  ed.  235,  10  Sup.  Ct.  Rep. 
1044. 

(u)  Belting. — A  woman  of  mature  age 
and  average  intelligence  assumed  the 
risk  of  working  in  a  naiTow  space  in  the 
vicinity  of  unguarded  cross  belts  and 
pulleys,  where  she  had  worked  nearly 
two  months  in  such  place  before  the  in- 
jury, and  four  years  previously  at  a  ma- 
chine similar  in  almost  every  respect, 
though  the  belt  was  straight  instead  of 
a  cross  belt,  where  the  narrowness  of 
the  space  was  obvious  and  was  ob- 
served by  her  before  she  commenced  the 
work.  Kenney  v.  Hingham  Cordage  Co. 
(1897)  168  Mass.  278,  47  N.  E.  117.  A 
servant  who  has  been  oiling  a  machine 
for  one  year,  and  is  injured  owing  to 
the  absence  of  a  bolt,  which  causes  a 
belt  to  shift  from  a  loose  on  to  a  tight 
pulley  while  he  is  working,  is  charge- 
able with  notice  of  the  defect,  where  the 
bolt  has  been  missing  for  nine  months. 
Coyle  V.  Grifpng  Iron  Co.  ( 1899 )  63  N. 
J.  L.  609,  47  L.  R.  A.  147,  44  Atl.  665, 
Affirming  (1898)  62  N.  J.  L.  540,  41 
Atl.  680,  where  the  decision  was  put 
upon  the  ground  that  the  inspection  of 
the  machine  had  been  adequate. 

(v)  Steam  shovels. — It  is  a  question 
for  the  jury  whether  a  man  employed 
for  the  first  time  to  operate  a  steam 
shovel,  who  was  not  instructed  by  the 
master  as  to  the  risks  of  the  occupation, 
had  time  to  learn  of  them  before  his  in- 
jury, which  occurred  within  five  days 
after  he  began  work.  Alton  Paving, 
Bldg.  £  Fire  Brick  Co.  v.  Hudson  ( 1897 ) 
74  111.  App.  612,  Affirmed  in  (1898)  176 
111.  270,  52  N.  E.  256. 

(w)  Machinery  for  cutting  or  break- 
ing metal. — ^The  direction  in  which  the 
fragments  of  bolts  will  fly  after  they  are 
cut  off  by  nippers  operated  by  a  servant 
is  presumed  to  be  known  to  him.  Chi- 
cago &  A-.  B.  Co.  V.  Pettigrew  (1898) 
82  III.  App.  33. 

(x)  Steamt  engines. — Whether  a  serv- 
ant  was  guilty   of   contributory   negli- 


gence in  failing  to  discover  that  it  was 
impossible  to  exactly  center  the  valves 
controlling  the  operation  of  a  piston  rod 
so  as  to  stop  its  motion  entirely,  is  for 
the  jury,  where  the  servant  had  only  op- 
erated it  for  about  two  hours,  and  the 
motion  was  so  slight  as  to  be  almost  im- 
perceptible. Borgeson  v.  United  States 
Projectile  Co.  (1896)  2  App.  Div.  57, 
37  N.  Y.  Supp.  458. 

(y)  Machinery  for  breaking  up  metal. 
— ^A  servant  in  a  foundry,  who  has  for 
two  months  seen  the  effect  of  the  opera- 
tion of  an  appliance  used  for  the  break- 
ing of  castings,  and  for  two  weeks  has 
been  a  daily  witness  of  that  process,  is 
presumed  to  understand  the  risk  that 
pieces  of  iron  may  sometimes  fly  some- 
what farther  than  usual.  Wood  v. 
Meigcs   (1896)   83  Md.  257,  34  Atl.  872. 

(z)  Elevators. — An  employee  who  had 
run  an  elevator  many  times  a  day  for 
60  days  before  the  accident,  will  be  held 
to  have  appreciated  the  danger  that  the 
jerking  and  shifting  of  the  elevator,  of 
which  he  knew,  would  cause  loose  boxes 
placed  by  him  on  the  elevator  floor  in 
piles  6  feet  or  more  high  to  be  so  moved 
and  shaken  in  the  ascent  of  the  elevator 
as  to  be  caught  under  a  projecting  beam, 
the  place  of  which  he  also  knew.  Barry 
V.  New  York  Biscuit  Co.  (1901)  177 
Mass.  449,  59  N.  E.  75. 

An  employee  injured  by  an  elevator  of 
which  he  is  almost  the  only  user,  occa- 
sioned by  a  premature  loosening  of  the 
elevator  from  its  fastenings  at  the  bot- 
tom of  the  shaft,  being  occasioned  by 
the  weakness  of  a  wooden  spring  in 
plain  sight  of  the  plaintiff,  may  not  re- 
cover from  his  employer,  as  it  was  his 
duty  and  he  had  an  opportunity  to  see 
the  defect  before  getting  upon  the  ele- 
vator.    Juchata  v.  Michigan  Alkali  Co. 

(1899)  120  Mich.  654,  79  N.  W.  907. 
An  employee,  a  part  of  whose  duty  for 

more  than  two  years  had  been  to  sweep 
and  clean  out  the  bottom  of  an  elevator 
shaft  several  times  a  week,  who  was  in- 
jured, while  performing  such  duty,  by 
the  descent  of  the  car  upon  him,  cannot 
recover,  as  the  risk  was  an  obvious  one. 
Volk  V.  B.  F.  Sturtevant  Co.  (1900)  43 
G.   C.  A.   527,   104  Fed.  276,  Affirming 

(1900)  39  C.  C.  A.  646,  99  Fed.  532. 
A  servant  cannot  recover  for  injuries 

caused  by  falling  down  an  elevator  shaft, 
where  he  had  been  in  the  same  employ- 
ment for  three  months,  and  had  op- 
portunity of  knowing  where  the  elevator 
was,  and  that  it  was  used  by  others 
and  liable  not  to  be  standing  at  the  door 
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of  the  shaft.  Browne  v.  Biegel,  O.  &  Go.  falling  off  the  ladder  while  he  was  feel- 
(1901)  191  III.  226,  60  N.  E.  815,  Af-  ing  in  the  dark  for  the  post,  after  he 
firming  (1900)   90  111.  App.  49.  had  mounted  to  the  highest  slat.     La- 

Whether  the  dangerous  condition  motte  v.  Boyoe  (1895)  105  Mich.  545, 
should  have  been  observed  by  a  servant   63  N.  W.  517.   ■ 

is  a  question  for  the  jury,  where  in-  (cc)  Trenches  and  hanks  of  earth. — 
jury  was  caused  by  his  coming  into  con-  Whether  a  servant  injured  by  the  sub- 
tact  with  a  girder  projecting  into  an  sidence  of  a  trench,  caused  by  a  washout 
elevator  shaft  so  far  as  to  come  close  to  which  had  occurred  not  long  before  the 
the  platform  of  the  elevator,  and  it  ap-  accident,  should  have  known  of  the 
pears  that  he  could  not  see  the  girder  washout,  is  a  question  for  the  jury, 
readily  on  account  of  the  darkness.  01-  Breen  v.  Field  (1892)  157  Mass.  277, 
son  V.  Hanford  Produce  Co.   (1900)   111    31  N.  E.  1075. 

Iowa,  347,  82  N.  W.  903.  A  laborer  was  not,  as  a  matter  of  law, 

(aa)  Other  hoisting  apparatus. — ^A  guilty  of  contributory  negligence  in 
common  laborer  who  has  been  working  working,  under  the  direction  of  a  fore- 
round  a  crane  for  three  weeks,  and  is  man,  in  that  part  of  a  trench  which  was 
injured  owing  to  the  fact  that  the  hook  not  sheathed  or  curbed,  so  as  to  preclude 
attached  to  the  crane,  which  is  used  for  recovery  for  injuries  caused  by  the  cav- 
hoisting  pieces  of  timber,  is  too  dull  to  ing  of  the  trench,  where  he  had  only 
hold  them  properly,  cannot  recover  worked  in  the  trench  for  an  hour  when 
where  the  jury  has  found  specially  that  the  accident  happened,  he  was  not  fa- 
he  could  have  seen  the  defect  if  he  had  miliar  with  the  character  of  the  soil, 
looked.  Bietman  v.  Stolte  (1889)  120  and  the  danger  was  not  necessarily  ob- 
Ind.  314,  22  N.  E.  304.  Where  a  servant  vious  to  a  person  of  his  experience, 
engaged  in  loading  bales  of  cotton  on  a  Laporte  v.  Cook  (1899)  21  R.  I.  158,  42 
ship  was  confined  by  his  duties  to  the   Atl.  519. 

lower  hold,  where  he  did  not  and  could  A  laborer  who  reached  the  place  of 
not  have  seen  the  hooks  by  which  the  work  only  a  few  minutes  before  a  bank 
bales  were  lowered,  he  is  not  chargeable  of  earth  fell  upon  him  while  he  was  un- 
with  knowledge  of  their  defective  condi-  dermining  it  is  not  chargeable  with 
tion.  Ocean  S,  8.  Go.  v.  Matthews  knowledge  of  its  specially  dangerous 
(1890)  86  Ga.  418,  12  S.  E.  632.  condition  owing  to  the  fact  that  iron 

Where  employees  injured  by  the  fall-  wedges  had  been  driven  into  the  top  on 
ing  of  a  derrick  had  nothing  to  do  with  the  previous  day,  and  that  there  had 
its  erection  or  operation,  and  were  re-  been  a  fall  of  rain  during  the  night  pre- 
quired  to  work  so  near  it  that  they  ceding  the  accident.  Thomas  v.  Ross 
might  be  injured  by  its  fall,  it  cannot  (1896)  21  C.  C.  A.  444,  41  U.  S.  App. 
be  said,  as  a  matter  of  law,  that  they   574,  75  Fed.  552. 

were  negligent  in  working  there  or  that  (dd)  Tunnels. — ^A  laborer  engaged  in 
they  assumed  the  risk  of  such  injury,  excavating  a  tunnel  is  chargeable  with 
McMahon  v.  McHale  ( 1899 )  174  Mass.  knowledge  of  a  crack  in  the  walls,  which 
320,  54  N.  E.  854.  all  his  fellow  workmen  have  observed. 

An  employee  of  mature  years  and  or-  Anderson  v.  Winston  (1887)  31  Fed.  528. 
dinary  mental  capacity,  who  has  been  (ee)  Mines. — No  action  can  be  main- 
working  for  two  weeks  or  more  about  a  tained  for  the  death  of  a  laborer  in  a 
machine  by  which  round  logs  4  feet  long,  mine  who  was  killed  by  one  of  the  rocks 
covered  with  ice,  are  raised  38  feet  upon  which  it  was  his  business  to  remove 
hooks  nearly  4  feet  apart,  on  which  they  from  the  bottom  of  the  excavation  where 
are  placed,  should  be  held  to  have  as-  he  was  working,  after  they  had  been 
sumed  the  risk  of  injury  from  a  log  thrown  down  from  the  sides  by  other 
falling  from  the  hooks.  Jones  v.  Manu-  miners.  Lopez  v.  Central  Arizona  Min. 
facturing  d  Invest.  Go.  (1899)  92  Me.  Go.  (1883)  1  Ariz.  464,  2  Pac.  748. 
565,  43  Atl.  512.  Whether  an  employee  in  a  mine  had 

(bb)  Ladders. — The  risks  incident  to  knowledge  of  alleged  defects  in  a  tram- 
using  a  ladder  made  by  nailing  horizon-  way  is  a  question  for  the  jury,  where  it 
tal  slats  to  upright  posts  which  ex-  was  not  part  of  his  duty  or  business  to 
tend  only  18  inches  above  the  brick  work  be  on  the  lookout  for  such  defects,  but 
of  a  boiler  is  presumed  to  be  appreciated  he  had  opportunities  to  observe  them  in 
by  an  employee  who  has  been  engaged  the  course  of  his  employment,  the  oppor- 
for  a  month  in  stoking  the  boiler;  and  tunities  and  defects  being  of  such  a 
he  cannot  recover  for  injuries  due  to  his  character  as  to  afford  ground  for  a,n  in- 
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ference  that  he  had  observed  and  did  soiious  gases  generated  in  a  sulphuric 
know  of  them.  Whatley  v.  Zenida  Coal  acid  tank,  assumes  the  risk  of  injury 
Co.  (1899)  122  Ala.  118,  26  So,  124.  from  inhaling  those  gases  while  en- 
Whether  a  mere  laborer  employed  to  gaged  in  repairing  a  leak  in  the  tank. 
haul  ore  from  the  interior  of  the  mine  State  use  of  Eckhardt  v.  Lazaretto 
to  the  ore  house  by  means  of  a  vehicle,  Guano  Co.  (1899)  90  Md.  177,  44  Atl. 
and  not  having  anything  to  do  with  tim-   1017. 

bering  a  tunnel,  had  knowledge  concern^  A  servant  injured  by  an  explosion 
ing  the  condition  of  the  roof,  is  for  the  caused  by  throwing  water  on  potassium 
jury.  Sampson  Min.  &  Mill.  Co.  v.  is  not  entitled  to  an  instruction  which 
Schaad  (1890)  15  Colo.  197,  200,  25  Pac.  declares  him  to  be  free  from  negligence 
89.  A  miner's  knowledge  of  the  dan-  unless  he  actually  knew  of  the  danger 
gerous  state  of  the  roof  of  a  drift  is  for  caused  by  putting  potassium  into  water, 
the  jury,  where  he  had  passed  under  the  where  there  is  evidence  that  he  was 
place  several  times  a  day  in  the  course  warned  of  his  peril  by  the  shouts  of  by- 
of  his  work.  Cherokee  d  P.  Coal  £  Min.  standers,  and  that  frequent  explosiona 
Co.  V.  Britton  (1896)  3  Kan.  App.  292,  from  the  same  cause  had  occurred  near 
45  Pac.  100.  him.      Hill    v.    Meyer    Bros.    Drug    Co. 

A  miner  injured  by  the  falling  of  a  (1897)  140  Mo.  433,  41  S.  W.  909. 
rock  which  had  negligently  been  allowed  (gg)  Incompetency  of  coservants. — 
to  remain  on  the  side  of  a  shaft  when  Knowledge  of  a  fellow  servant's  quali- 
it  was  excavated  cannot  be  said,  as  mat-  ties  will  be  conclusively  presumed,  after 
ter  of  law,  to  have  been  chargeable  with  working  with  him  in  the  same  railway 
knowledge  of  the  risk,  where  it  appears  yard  for  twenty  years.  Latremouille  v. 
that,  although  he  had  been  employed  Bennington  &  A.  R.  Co.  (1891)  63  Vt. 
several  months  in  the  mine,  he  had  not   336,  22  Atl.  656. 

helped  to  excavate  the  shaft,  that  the  A  complaint  alleging  that  the  injured 
only  light  in  the  shaft  was  by  lanterns,  servant  was  a  track  repairer  and  was 
and  that  the  place  from  which  the  rock  carried  on  the  construction  train  for  six 
fell  could  scarcely  be  seen  in  ascending  weeks  preceding  the  injury,  and  that  the 
and  descending  the  shaft.  Severance  v.  engineer  in  charge  of  the  engine  draw- 
iV^eio  England  Talo  Co.  (1900)  72  Vt.  ing  the  train  "was  habitually  carelesa 
181,  47  Atl.  833.  and  negligent  in  the  discharge  of  his 

A  complaint  which  states  that,  with-  duties  as  such  engineer,  during  all  the 
out  any  fault  or  negligence  on  plaintiff's  time,  and  was  not  possessed  of  sufficient 
part,  the  slate  composing  the  roof  in  a  skill  to  run  the  engine  in  an  ordinarily 
coal  mine  fell  upon  him,  and  that  he  careful  and  prudent  manner,"  shows 
had  no  knowledge  of  the  unsafe  or  dan-  that  the  injured  servant  was  chargeable 
gerous  condition  of  the  roof,  inasmuch  with  notice  of  the  incompetency  of  the 
as  he  had  been  in  the  mine  only  ten  engineer.  Lake  Shore  <t  M.  S.  B.  Co.  v. 
days  before  the  injury  occurred,  suffl-  Stupak  (1886)  108  Ind.  1,  8  N.  E.  630. 
ciently  alleges  that  the  injiuy  occurred  A  section  hand  who  has  daily  oppor- 
without  any  fault  or  negligence  on  his  tunity  to  observe  the  incompetency  of 
part.  Hochstettler  v.  Mosier  Coal  &  his  foreman  cannot  recover  for  an  in- 
Min.  Co.  (1893)  8  Ind.  App.  442,  35  N.  jury  caused  by  that  incompetency.  Mc- 
E.  927.  Dermott  v.  Earmibal  i£  Bt.  J.  R.  Co. 

Dangerous  chemical  properties  of  vari-    (1885)  87  Mo.  285. 
ous  substances. — ^An  employee  of  a  cor-       See  also  §  405,  post. 
poration    engaged    in    the    business    of       To  render  a  servant  chargeable  with 
manufacturing  white  lead  assumes  the  knowledge  of  the  incompetency  of  a  co- 
risk  of  his  health,  necessarily  incident  servant,  his  means  of  knowledge  as  to 
to  such  business,  of  which  he  has  knowl-   such  incompetency  must  have  reference 
edge  or  means  of  knowledge  afforded  by  to  the  circumstances  which  necessarily 
his  frequent  opportunities  to  observe  the  attend  the  performance  of  his  duties  as 
precautions  adopted  by  other  employees  such  servant.    Daly  v.  Sang  (1895)   91 
for  their  protection.     Berry  v.  Atlantic  Wis.  336,  64  N.  W.  997. 
White  Lead  £  Linseed  Oil  Co.  (1898)  30        (hh)    Number  of  employees  assigned 
App.  Div.  205,  51  N.  Y.  Supp.  602.  to  certain  work.  —  The  danger  arising 

An  employee  who  has  been  employed  from  the  fact  that  there  are  not  a  suffl- 
in  a  guano  factory  for  several  years,  and  eient  number  of  servants  to  manage  the 
has  had  constant  opportunities  of  ascer-  master's  machinery  properly  is  pre- 
taining  the  dangers  caused  by  the  poi-  sumed  to  be  known  to  a  man  who  has 
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possible  observation,  the  weather  was  dull  and  stormy  ;^  or  darkness 
prevailed  f  or  temporary  conditions  prevented  him  from  using  his 
eyesight  effectively  f  or  the  work  in  which  he  was  engaged  was  so  en- 
grossing as  to  divert  his  attention  from  his  surroundings*  (see  also  § 


been  in  his  employ  for  three  years. 
Haxton  v.  Hairksivorth  (1872)  26  L.  T. 
N.  S.  851. 

(ii)  Systems  and  me  I  hods  of  work. — 
A  section  man  who  for  fifteen  months 
has  been  repairing  trades  in  a  yard  is 
presumed  to  have  become  acquainted 
with  the  rate  at  which  trains  are  usu- 
ally run  there.  Bcngtson  v.  Chicago,  St. 
P.  it.  d  0.  B.  Go.  (1891)  47  Minn.  486, 
50  N.  W.  531.  A  section  man  who  has 
been  working  for  three  months  on  a, 
railway  where  one  third  of  the  trains 
are  irregular  or  extra  is  chargeable  with 
notice  of  the  practice  of  running  such 
trains.  Larson  v.  St.  Paul,  M.  &  M.  R. 
Co.  (1890)  43  Minn.  423,  45  N.  W.  722. 
After  serving  on  a  particular  train  for 
several  weeks  a  brakeman  is  presumed 
to  understand  the  danger  of  u,  collision 
which  is  created  by  the  running  regu- 
lations under  which  the  train  has  been 
operated  during  the  whole  of  that  pe- 
riod. Wright  v.  New  York  G.  Ii.  Go. 
(1862)   23  N.  Y.  562. 

A  civil  engineer  whose  duties  are  to 
look  after  the  building  and  maintenance 
of  railroad  bridges  and  trestles  assumes 
the  rislv  of  injury  from  the  failure  of 
the  company  to  provide  a  watchman  at 
a  bridge  which  gives  way  under  the 
train  upon  which  he  is  traveling  in  dis- 
charge of  his  duties,  as  he  must  be  pre- 
sumed to  know  that  no  watch  is  kept 
upon  such  bridge.  Texas  &  P.  R.  Go.  v. 
Smith  (1895)  31  L.  R.  A.  321,  14  C.  C. 
A.  509,  30  U.  S.  App.  176,  67  Fed.  524. 
An  employee  who  has  worked  in  a 
switch  yard  a  short  time  only,  and  who 
has  seen  men  on  cars  which  were  beingj 
switched,  is  not,  as  matter  of  law^ 
chargeable  with  knowledge  of  a  custom 
in  the  yard  not  to  have  men  on  cars 
while  they  are  being  switched.  Chi- 
cago &  N.  W.  R.  Co.  V.  Eean  (1897)  70 
111.  App.  676. 

'  Whether  knowledge  of  the  dangerous 
conditions  shall  be  imputed  to  the  fore- 
man of  a  switching  crew,  who,  while  at- 
tempting to  couple  freight  cars  on  a 
spur  track,  stumbled  over  piles  of  ashes 
between  the  rails,  and  was  caught  be- 
tween the  cars,  is  for  the  jury  where  the 
evidence  is  that  the  day  was  dark,  with 
rain  and  sleet  falling ;  that  the  ash  piles 
were  from  4  to  8  inches  high,  and  cov- 
ered with  snow  and  ice;  and  that  the 


foreman,  whose  duties  did  not  require 
him  to  observe  and  make  safe  the  condi- 
tion of  the  tracks,  had  never  seen  them 
before  the  accident.  Kennedy  v.  Lake 
Superior  Terminal  d  Transfer  R.  Co. 
(1896)  93  Wis.  32,  66  N.  W.  1137. 

=  In  Fish  v.  lUinois  C.  R.  Go.  (1896) 
96  Iowa,  702,  65  N.  W.  995,  it  was  held 
that  a  brakeman  who  knew  of  stones 
falling  from  gravel  cars  along  the  track 
did  not  assume  the  risk  caused  by  their 
presence,  where  the  company  was  in  the 
habit  of  cleaning  off  such  stones  from 
time  to  time,  and  he  began  work  at  mid- 
night, when  he  could  not  see  whether 
any  stones  were  on  the  track. 

The  fact  that  a  brakeman  is  called 
upon  unexpectedly  to  make  a  coupling 
soon  after  midnight  has  a  material  bear- 
ing upon  the  question  whether  he  exer- 
cised due  care  in  ascertaining  the  condi- 
tion of  the  coupling  appliances.  Louis- 
ville &  N.  R.  Co.  V.  Foley  (1893)  94  Ky. 
220,  21  S.  W.  866. 

"  A  tinner  in  the  employ  of  a  railroad 
company,  who  is  directed  to  make  re- 
pairs on  the  roof  of  a  passenger  car 
standing  on  a  side  track,  and  is  told 
that  it  will  remain  there  several  hours, 
is  not,  as  a  matter  of  law,  guilty  of  neg- 
ligence in  remaining  on  the  upper  deck 
of  the  car,  and  failing  to  discover  a  wire 
stretched  across  the  track,  by  which  he 
is  struck  and  injured,  when  the  car  is 
started  soon  after  he  gets  on,  and  the 
smoke  and  cinders  from  the  engine  come 
directly  in  his  face.  Stoltenberg  v. 
Pittsburg  &  L.  E.  R.  Co.  (1895)  165 
Pa.  377,  30  Atl.  980.  The  court  re- 
marked that  the  nature  of  the  servant's 
duties  was  not  such  as  to  bring  the 
danger  to  his  notice. 

■*  A  "machine  runner"  operating  a  ma- 
chine to  undermine  coal  cannot,  as  a 
matter  of  law,  be  held  to  have  had  his 
attention  drawn  to  the  fact  that  the 
duty  of  inspecting  the  roof  of  the  mine, 
which  the  foreman  had  agreed  to  as- 
sume, was  being  neglected,  beoaiise  he 
had  been  in  the  room  about  two  hours 
and  there  had  been  no  inspection,  al- 
though frequent  insipeotions  were  re- 
quired, where  it  is  a  faii:  inference  from 
the  evidence  that  he  was  giving  the  ma- 
chine his  constant  attention  in  an  at- 
tempt to  break  the  record  for  runs. 
Westville  Coal  Oo.  v.  Sohwartg  (1898) 
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350,  note  1,  ante)  ;  or  was  such  as  to  give  him  no  time  to  make  obser- 
vations.' On  the  other  hand,  notice  of  all  obvious  dangers  is  imput- 
ed, as  a  matter  of  law,  to  a  servant  whose  opportunities  for  observa- 
tion are  not  restricted  or  diminished  by  any  specially  unfavorable  con- 
ditions.^ 

As  to  the  effect  of  the  servant's  temporary  forgetfulness  of  a  pre- 
viously ascertained  danger,  see  §§  281,  350,  351,  ante. 

404.  Knowledge  of  particular  risks;  how  far  inferable  from  knowl- 


177   111.  272,  52  N.    E.    276,    Affirming 
(1897)   75  111.  App.  468. 

°  Whether  u,  brakeman  was  negligent 
in  attempting  to  unite  two  cars  with  de- 
fective couplings  is  a  question  for  the 
jury,  where  the  evidence  is  that  he  had 
at  no  time  been  called  by  his  duties  to 
examine  or  observe  the  coupler;  that,  as 
testified  by  experienced  brakemen,  he 
would  not  be  likely,  in  the  ordinary 
time  of  uncoupling  a  ear  and  keeping 
his  face  to  the  engine,  to  have  seen  the 
defect  in  the  deadwood,  and  certainly 
would  not  have  seen  or  known  of 
any  defect  in  the  springs ;  and  that 
he  had  not  been  warned  by  any  serv- 
ant of  the  company  of  any  defects  there- 
in. Bender  v.  St.  Louis  &  8.  F.  B. 
Oo.  (1897)  137  Mo.  240,  37  S.  W. 
132.  The  danger  of  coupling  a  foreign 
car,  the  drawbar  of  which  differs  so 
much  in  height  from  those  on  the  em- 
ployer's own  cars  that  it  will  slide  past 
them  and  permit  the  cars  to  come  close 
together,  is  not  a  danger  of  which  a 
servant  engaged  in  coupling  cars  can  be 
required  to  take  notice.  Ohio  &  M.  R. 
R.  Co.  V.  Wangelin  (1892)  43  111.  App. 
324.  A  brakeman  was  not  guilty  of  con- 
tributory negligence  in  attempting  to 
couple  a  car  having  timbers  projecting 
over  the  end,  where  he  went  toward  it 
rapidly  and  without  good  opportunity  to 
see  that  the  projection  would  prevent 
his  making  the  coupling  safely,  and  was 
compelled  to  act  in  great  haste.  Illinois 
O.  R.  Go.  V.  Reardon  (1894)  56  111.  App. 
542.  A  court  will  not  declare,  as  a  mat- 
ter of  law,  that  a  brakeman  is  guilty  of 
negligence  in  not  discovering  a  defect  in 
a  brake  and  ceasing  to  use  it,  when  he 
has  only  two  or  three  minutes  to  un- 
coTiple  the  car  and  regulate  its  move- 
ments so  as  to  bring  it  to  a  standstill 
at  a  given  point.  Philadelphia  &  R.  R. 
Co.  V.  Huher  (1889)  128  Pa.  63,  5  L.  R. 
A.  439,  18  Atl.  334.  A  brakeman  who, 
while  hastily  attempting  to  get  on  a 
slowly  moving  car,  is  injured  by  the  giv- 
ing way  of  a  stirrup  which  he  had  no 
opportunity  to  inspect,  and  which  was 


not  palpably  defective,  is  not  necessarily 
debarred  from  recovery  on  the  ground 
of  contiibutory  negligence.  Leak  v. 
Carolina  C.  R.  Co.  (1899)  124  N.  C. 
455,  32  S.  E.  884.  A  locomotive  engineer 
does  not  assume  the  risk  from  a  defect 
in  an  engine,  where  he  does  not  have 
time  to  inspect  or  examine  the  engine 
before  using  it.  Missouri,  K.  £  T.  R. 
Co.  V.  Vurlin  (1899;  Tex.  Civ.  App.) 
50  S.  W.  1034.  That  an  employee  might 
have  seen  that  the  key  to  a  pin  holding 
in  place  apparatus  for  hoisting  material 
from  a  trench  was  out  was  not  negli- 
gence preventing  a  recovery  for  an  in- 
jury caused  by  the  fall  of  material, 
where  he  was  hurriedly  put  to  work  in 
the  trench  without  an  opportunity  to  ex- 
amine the  machine.  Eiggins  v.  Wil- 
liams (1806)  114  Cal.  176,  45  Pao.  1041. 

Whatever  may  be  the  obligations  of  a 
servant  to  acquaint  himself  with  the 
condition  of  a  temporary  appliance,  such 
as  a  scaffold,  he  is  entitled  to  recover 
for  injuries  due  to  its  defects,  where  it 
is  furnished  to  him  complete  and  he  has 
no  time  to  inspect  it.  Chicago  &  A.  R. 
Co.  V.  Scanlan  (1897)  170  111.  106,  48 
N.  E.  826. 

See  also  Mann  v.  Oriental  Print 
Works  (1875)  11  R.  I.  152,  where  the 
fact  that  the  sei-vant  had  been  suddenly 
called  upon  to  undertake  new  duties,  and 
the  want  of  opportunity  to  examine  and 
estimate  the  danger,  were  adverted  to  as 
elements  favorable  to  him. 

"  In  Hathaway  v.  Michigan  C.  R.  Co. 
(1883)  51  Mich.  253,  47  Am.  Rep.  569, 
16  N.  W.  634,  one  of  the  grounds  on 
which  the  plaintiff  was  held  unable  to 
recover  for  an  injury  received  in  coup- 
ling two  cars  with  double  deadwoods  was 
that  the  brief  period  that  elapsed  while 
the  moving  car  was  slowly  approaching 
the  stationary  one  afforded  an  ample  op- 
portunity for  appreciating  the  precise 
nature  and  extent  of  the  risk. 

A  brakeman  is  bound  to  take  notice 
of  the  absence  of  the  nut  which  keeps  a 
brake  wheel  on  the  staff.  Ahcaiii  v. 
Central  B.  Co.  (1900j  N.  J.  L.)  45  Atl. 
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edge  of  general  conditions. —  The  range  of  circumstances  under  which 
knowledge  may  be  imputed  to  a  servant  who  has  the  means  or  oppor- 
tunities of  knowledge  has  been  considerably  extended  by  the  admis- 
sion of  a  principle  which  may  be  stated  as  follows : 

A  servant  who  is,  or  ought  to  be,  aware  of  the  fact  that  certain 
dangerous  conditions  arising  from  the  construction,  arrangement,  or 
operation  of  the  master's  instrumentalities  are  found  in  so  many 
places  or  are  of  such  frequent  occurrence  as  to  be  normal  incidents  of 
the  employment  is  deemed  to  be  chargeable,  as  a  matter  of  law,  with 
knowledge  of  each  single  instance  of  those  conditions,  although  it 
may  be  apparent  that  this  would  not  have  been  a  necessary  conclusion 
if  his  constructive  knowledge  had  been  considered  with  reference 
solely  to  the  nature  of  his  opportunities  for  observing  that  particular 
instance,  and  without  respect  to  the  deductions  which  might  be  drawn 
from  the  wide  distribution  or  frequent  occurrence  of  conditions  of  a 
similar  description.^ 


1032  (short  per  ouriam  opinion,  not 
stating  clearly  the  precise  rationale  of 
the  decision). 

Anyone  using  a  stairway,  even  for  the 
fii-st  time,  in  broad  daylight,  is  bound  to 
notice  such  obvious  defects  as  that  it  is 
steep,  that  it  has  no  railing,  and  that  its 
steps  are  placed  at  irregular  intervals. 
Sweet  V.  Ohio  Coal  Go.  (1890)  78  Wis. 
127,  9  L.  R.  A.  861,  47  N.  W.  182. 

^  (a)  Railway  tracks  and  appurte- 
nances.— If  low  joints  in  a  railway 
track,  causing  jolts  and  jars,  are  to  be 
e-xpected  by  a  brakeman  because  of  their 
frequency,  he  cannot  recover  for  an  in- 
jury caused  by  one,  unless  there  is  evi- 
dence that  it  was  caused  by  a  joint  so 
unusually  low  as  to  import  negligence 
of  the  company.  Texas  <t  N.  0.  R. 
Co.  V.  Dillard  (1888)  70  Tex.  62,  8  S. 
W.  113.  A  section  hand  who  knows  the 
general  condition  of  the  railroad  track 
to  be  defective  in  certain  particulars  as- 
sumes the  risk  of  injury  from  all  defects 
of  that  nature,  whether  particularly 
known  to  him  or  not.  Green  v.  Gross 
(1890)  79  Tex.  130,  15  S.  W.  220  (hand 
car  derailed  owing  to  worn  condition  of 
rails ) . 

A  railroad  engineer  assumes  the  risk 
incident  to  the  opening  of  a  road  blocked 
by  snowdrifts,  when  he  sets  out  upon 
a  train  made  up  for  that  purpose,  with 
full  knowledge  of  the  nature  of  the  work 
and  the  dangers  incident,  although  he 
does  not  know  the  exact  location  and 
size  of  every  drift  which  must  be  re- 


moved. Derr  v.  Lehigh  Valley  R.  Co. 
(1893)   158  Pa.  365,  27  Atl.  1002. 

A  railroad  fireman  assumes  the  risk 
of  using  a  particular  switch  at  night 
without  a  lamp,  where  he  knows  that  no 
lamps  are  supplied  for  switches  gener- 
ally, although  he  does  not  know  that 
the  particular  switch  has  no  lamp,  and 
has  had  no  opportunity  of  acquiring 
such  knowledge.  Illinois  G.  R.  Co.  v. 
iS'«ns/ier- (1895)  61  111.  App.  611.  The 
court  said:  "The  distinction  between  a 
condition  existing  in  a  class  of  appli- 
ances and  a  condition  peculiar  to  a  par- 
ticular appliance  is  pointed  out  in  In- 
dianapolis, B.  d  W.  R.  Go.  V.  Flanigan 
(1875)  77  111.  365.  In  this  case  the 
condition  was  common  to  switches  on 
that  part  of  defendant's  road  and  for  a 
long  distance.  Plaintiflf  had  ample  op- 
portunity to  know,  and  must  have 
known,  that  there  were  no  lamps  on 
switches  on  that  part  of  the  road.  .  .  . 
He  did  not  deny  that  he  knew  the  gen- 
eral condition  of  the  switches  in  that 
respect,  but  confined  his  denial  to  the 
one  that  was  left  open,  which  was  not 
different  from  the  others.  If  there  was 
increased  hazard  in  his  employment  on 
account  of  the  use  of  switches  without 
lamps,  he  knew  that  he  was  exposed  to 
that  hazard  every  time  he  went  over 
the  road  after  dark." 

An  employee  familiar  with  the  work, 
who  undertakes  to  block  the  driv- 
ing wheel  of  a  locomotive  engine  on 
a  down  grade,  assiunes  the  risk,  if  the 
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blocking  does  not  hold,  of  having  his  court  said:  "If  there  was  any  danger 
hand  caught  on  a  spike  in  one  of  the  to  the  plaintiff  while  in  the  performance 
sleepers,  where  he  knows  that  the  sleep-  of  his  duty,  from  the  structures  thus 
ers  are  secondhand,  and  that  spikes  are  placed,  it  was  a  risk  he  had  assumed. 
in  some  of  them,  although  he  does  not  He  knew  the  manner  in  which  the  road 
know  of  the  particular  spike  which  was  constructed,  the  proximity  to  the 
causes  the  injury.  O'Neil  v.  Keyes  track  of  these  structures,  and  the  meth- 
(1897)   168  Mass.  517,  47  N.  E.  416.         ods  employed  in  the  management  of  the 

Where  all  the  frogs  and  guard  rails  trains." 
in  the  yard  where  a  servant  is  working  The  fact  that  an  engineer  knew  noth- 
are,  so  far  as  he  has  observed,  unblocked,  ing  about  the  position  of  a,  temporary 
he  cannot,  in  the  exercise  of  ordinary  post  will  not  enable  him  to  recover  for 
care,  assume  that  the  particular  one  injuries  caused  by  striking  against  it, 
which  causes  his  injury  is  blocked,  even  when  he  is  familiar  with  the  road,  and 
if  he  has  not  had  an  opportunity  to  in-  there  are  many  other  structures  closer 
form  himself  as  to  its  condition.  Burn-  to  the  track  than  the  post.  Thain  v. 
ham  V.  Concord  &  M.  R.  Co.  (1896)  68  Old  Colony  R.  Co.  (1894)  161  Mass.  353, 
N.  H.  567,  44  Atl.  750.  Similarly,  it  has  37  N.  E.  309.  The  court  said:  "It  ia 
been  held  that  an  experienced  switch-  necessary  for  railroad  companies  to  put 
man  who  had  been  working  nearly  two  up  structures  near  enough  to  their 
months  in  a  certain  yard  where  all  the  tracks  for  it  to  be  possible  for  persons 
guard  rails  were  unblocked  assumed  the  on  the  trains  to  come  in  contact  with 
resulting  risk.  Missouri,  K.  &  T.  R.  Co.  them.  Parallel  tracks  usually  must  be 
V.  Thompson  (1895)  11  Tex.  Civ.  App.  laid  near  enough  to  each  other  to  create 
658,  33  S.  W.  718.  a  similar  danger  between  trains  moving 

A  brakeman  cannot  recover  for  an  in-  in  opposite  directions.  A  company  is 
jury  caused  by  an  unblocked  guard  rail,  not  bound  to  give  warning  of  every  such 
where  he  was  familiar  with  the  yard  in  structure  to  every  person  employed  upon 
which  the  accident  occurred,  and  knew  its  trains.  There  must  be  some  point 
that  the  guard  rails  in  that  and  other  vidthin  the  limit  which  it  is  possible  for 
yards  on  the  line  were  not  blocked.  Rice  a  man  on  a  train  to  reach  at  which  the 
V.  Neio  York  C.  &  H.  R.  R.  Co.  (1900)  railroad  company  has  a  right  to  build 
55  App.  Div.  339,  67  N.  Y.  Supp.  136.  without  notice,  and  to  assume  that  those 
To  same  effect  see  3aas  v.  Buffalo,  N.  on  the  trains  vnll  keep  out  of  the  way. 
Y.  c£  P.  R.  Co.  (1886)  40  Hun,  145,  Everyone  knows  that  there  is  danger  as 
where  it  was  held  that  no  action  could  soon  as  he  gets  outside  of  the  line  of 
be  maintained  by  a  workman  who  knew  the  train  when  it  is  in  motion." 
that  there  were  no  blocks  in  similar  A  railroad  employee  knowing  of  the 
places  on  the  road,  although  he  did  not  existence  of  "clearing  posts"  between  the 
have  actual  knowledge  of  the  precise  lo-  switch  and  main  tracks  along  the  line 
cation  of  this  particular  guard  rail,  of  the  road  assumes  the  risk  incident  to 
Recovery  was  also  denied  in  Banks  v.  the  existence  of  such  a  post  at  a  par- 
Georgia  R.  &  Bkg.  Co.  (1901)  112  Ga.  tieular  switch,  although  he  had  no  ac- 
655,  37  S.  E.  992,  on  the  ground  that  tual  knowledge  of  its  existence.  Scid- 
all  the  frogs  on  the  line  were  unblocked,    more  v.  Milwaukee,  L.  8.  &  W.  R.  Co. 

A  verdict  is  rightly  directed  for  the  (1895)  89  Wis.  188,  61  N.  W.  765. 
defendant,  where  a  brakeman  is  suing  A  brakeman  aware  that  a  large  num- 
for  injuries  caused  by  a  cattle  guard  ber  of  cattle  guards  are  dangerous  be- 
while  he  was  coupling  a  car,  and  it  is  cause  of  their  proximity  to  the  track, 
shown  that  such  guards  existed  at  in-  and  that  in  this  regard  they  are  all  sub- 
tervals  over  the  whole  road.  Fuller  v.  stantially  alike,  must  be  held  to  take  the 
Lake  Shore  &  M.  8.  R.  Co.  (1896)  108  risks  incident  to  their  general  condition, 
Mich.  690,  66  N.  W.  593.  and   cannot   recover   for   an   injury   re- 

(b)  Ohstruotions  near  railway  tracks,  ceived  by  being  struck  by  one  of  them 
— An  engineer  who  was  struck  by  a  sig-  while  stooping,  on  the  lower  step  of  a 
nal  post  while  leaning  out  of  his  loco-  car,  to  throw  off  a  defective  brake,  al- 
motive  cannot  recover  where  he  knew  though  he  did  not  know  that  the  par- 
that  there  were  other  structures  on  the  tieular  cattle  guard  in  question  was  so 
road  at  the  same  distance  from  the  near  the  track.  Missouri  P.  R.  Co.  v. 
track  (3  ft.  8  in.),  although  he  knew  8omers  (1888)  71  Tex.  700,  9  S.  W.  741; 
nothing  about  this  particular  post.  (1890)  78  Tex.  439,  14  S.  W.  779. 
hovejoy  V.  Boston  &  L.  R.  Corp.  (1878)  Notice  that  a  coal  bin  close  to  a  sid- 
125  Mass.  79,  28  Am.  Rep.  206.  The  ing  may  be  encountered  at  any  point  is 
Vol.  I.  M.  &  S.— 71. 
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Such  a  principle  obviously  has  no  application  to  cases  in  which  it 
is  shown  that  conditions  like  those  which  caused  the  injury  were,  as 
a  matter  of  fact,  exceptional  rather  than  normal.^ 


imputed  to  a  servant  who  admits  that 
he  knew  of  the  company's  practice  to 
locate  this  class  of  structures  in  such 
a  position;  and  he  cannot  recover  if, 
owing  to  his  failure  to  keep  a  lookout, 
he  comes  into  collision  with  one  of  them 
while  pushing  a  car  along  a  siding  in 
the  dark.  Pahlan  v.  Detroit,  G.  H.  & 
M.  R.  Co.  (1899)  122  Mich.  232,  81  N. 
W.  103. 

The  fact  that  a  brakeman  was  unac- 
quainted with  a  yard  where  he  was 
struck  by  a  fish  chute  will  not  enable 
him  to  recover,  where  he  knows  that 
there  are  many  similar  structures  at  va- 
rious points  on  the  road.  Phelps  v. 
Chicago  &  TV.  U.  R.  Co.  ( 1899)  122  Mich. 
171,  81  N.  W.  101,  84  N.  W.  66. 

A  brakeman  on  a  short  section  of  rail- 
road, who  is  notified  that  stones  have 
been  piled  so  near  the  road  that  a  per- 
son on  the  side  of  a  car  passing  them 
is  liable  to  be  struck,  assumes  the  risk 
from  that  cause,  although  the  precise  lo- 
cation of  the  danger  is  not  stated  to 
him.    Smith  v.  Winona  &  St.  P.  R.  Co. 

(1889)  42  Minn.  87,  43  N.  W.  968. 
See   also   Fisk   v.   Fitchiurg   B.   Co. 

(1893)    158   Mass.  238,   33  N.  E.   610 

(subd.  (c)  infra). 

(c)  Railway  cars,  construction  and 
operation  of. — ^A  servant  assumes  the 
risk  incident  to  the  handling  of  broken 
and  disabled  cars  placed  upon  the  repair 
track,  where  he  knows  the  location  of 
the  repair  tracks  and  the  purpose  for 
which  cars  are  placed  thereon.  His  find- 
ing a  car  on  a  repair  track  is  in  effect  a 
warning  as  to  their  condition.  Broion 
V.  Chicago,  R.  I.  &  P.  B.  Co.  (1898)  59 
Kan.  70,  52  Pae.  65. 

An  instruction  that,  if  cars  con- 
structed in  the  manner  of  the  car  oc- 
casioning the  injury  were  in  common 
use  by  well-managed  roads,  and  were 
received  in  exchange  by  the  defendant 
company,  to  the  knowledge  of  the  plain- 
tiff, the  plaintiff  assumed  the  risk  of 
finding  one  in  the  train  on  which  he  was 
brakeman,  is  erroneous  in  limiting  the 
use  to  the  plaintiff's  knowledge,  which 
was  unimportant  where  he  had  had  ten 
years'  experience.  Benson  v.  New  York, 
N.  H.  &  B.  R.  Co.  (1901;  R.  I.)  49 
Atl.  689.  A  brakeman  who  has  been 
working  on  a  certain  division  of  a  rail- 
way for  two  years,  and  is  injured  by  a 
projecting   awning    upon    a    permanent 


structure,  while  he  is  climbing  a  aide 
ladder  on  a  foreign  car  which  is  of  un- 
usual height,  but  similar  to  other  cars 
of  a  like  construction,  which  have  been 
occasionally  received  on  the  road,  is 
deemed  to  have  assumed  the  risk  to 
which  he  was  exposed  by  the  use  of  such 
cars  and  the  existence  of  such  a  struct- 
ure. Fisk  V.  Fitchiurg  R.  Co.  (1893) 
158  Mass.  238,  33  N.  B.  510. 

(d)  Unguarded  openings. — A  servant 
who  knows  that  a  vat  may  be  left  un- 
covered at  any  time  for  the  purposes  of 
his  employer's  business  is  deemed  to  ac- 
cept the  risk  of  such  a  temporary  con- 
dition whenever  it  may  supervene.  Car- 
rigan  v.  Washiurn  &  M.  Mfg.  Co. 
(1898)   170  Mass.  79,  48  N.  E.  1079. 

A  longshoreman  who  from  his  pre- 
vious experience  is  familiar  with  the 
usual  conditions  prevailing  while  the 
cargo  is  being  stowed  on  ships  belonging 
to  the  same  owners  as  the  one  in  which 
he  is  injured  cannot  recover  damages  if, 
while  obeying  an  order  of  the  stevedore 
to  go  forward  between  decks  and  fetch 
some  dunnage,  he  falls  through  an  open 
hatchway.  The  Hadje  (1881)  19  Blatchf. 
354.  An  experienced  stevedore  is  bound 
to  take  notice  of  the  effect  of  the  opera- 
tion of  discharging  cargo  upon  the 
opening  of  the  scuttles.  Kraeft  v.  Mayer 
(1896)   92  Wis.  252,  65  N.  W.  1032. 

(e)  Management  of  teams. — A  teams- 
ter knowing  that  steam  escapes  from 
boilers  from  time  to  time,  and  hauling 
loads  to  a  place  near  boilers,  cannot  re- 
cover for  an  injury  caused  by  a  kick 
from  the  horse  he  was  driving,  which 
was  frightened  by  steam  escaping  auto- 
matically from  such  a  boiler.  Denver 
Tramway  Co.  v.  O'Brien  (1896)  8  Colo. 
App.  74,  44  Pac.  766. 

-  In  Scanlon  v.  Boston  £  A.  R.  Co. 
(1888)  147  Mass.  484,  18  N.  E.  209, 
where  a  brakeman  was  injured  by  a 
structure  close  to  the  track,  the  court 
refused  to  apply  the  doctrine  of  the 
cases  cited  in  note  1,  supra,  saying: 
"He  did  not  know  that  there  were  erec- 
tions so  near  the  track  as  to  endanger 
him.  Such  erections  were,  in  fact,  few 
and  exceptional.  Within  15  miles  of 
Boston  there  were  but  seven, — three  sig- 
nal posts,  one  telegraph  pole,  and  three 
bridges  and  abutments.  It  does  not  ap- 
pear whether  there  were  any  othere 
upon  the  road.     It  was  the  plaintiff's 
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Other  qualifications  of  the  principle  are  these:  That  the  servant's 
knowledge  of  the  existence  of  a  condition  which  may  and  usually  does 
produce  certain  defects  in  a  large  number  of  cases  does  not 
charge  him  with  an  acceptance  of  the  risk  created  by  any  particu- 
lar one  of  that  class  of  defects  as  soon  as  it  actually  supervenes  f  that 
his  knowledge  of  the  fact  that  the  general  condition  of  that  portion  of 
the  master's  plant  which  caused  the  injury  is  unsatisfactory  will  not 
charge  him  with  knowledge  of  a  particular  defect  ;*  and  that  he  is  not 

first  trip  as  brakeman;  he  was  unfamil-  into  a  ditch  8  inches  deep  between  the 
iar  with  the  road  and  with  the  running  ties  at  a  switch  in  one  of  three  railroad 
of  trains,  and  was  not  informed  that  yards  in  which  he  worked,  where  all  the 
there  was  any  such  danger,  or  in  any  other  ditches  in  the  same  yard  were 
way  cautioned  in  regard  to  it;  and  he  much  shallower  and  less  dangerous,  and 
had  no  reason  to  know  that  there  were  there  were  no  ditches  in  the  other  two 
permanent  erections  so  near  the  tracks  yards.  Henncsey  v.  Chicago  <i  N.  W. 
as  to  make  it  dangerous  for  him  to  be  R.  Co.  (1898)  99  Wis.  109,  74  N.  W. 
upon  the  place  on  the  car  which  was  pro-    554. 

vided  by  the  defendant."  An   employee  of  a  railroad   company 

Where  the  master  has  adopted  certain  will  not  be  presumed  to  know  that  a 
structural  safeguards,  and,  to  the  serv-  particular  coal  car  is  furnished  with  a 
ant's  knowledge,  has  failed  to  replace  hand  hold  and  stirrup, where  most  of  the 
them  in  a  large  number  of  instances  af-  company's  coal  cars  are  not  so  equipped, 
ter  they  have  been  worn  out,  this  does  so  as  to  charge  him  with  contributory 
not  amount  to  the  establishment  of  a  negligence  in  not  using  them.  Light  v. 
dangerous  system,  the  risk  of  which  the  Chicago,  M.  &  St.  P.  R.  Co.  (1894)  93 
servant  assumes  by  reason  of  his  knowl-  Iowa,  83,  61  N.  W.  380. 
edge.  To  defeat  his  recovery  it  must  be  Actual  knowledge  of  the  particular 
shown  that  he- knew  of  the  want  of  the  defect  alone  will  bar  the  action  of  a 
safeguard  at  the  particular  place  where  brakeman  injured  by  the  pulling  out  of 
he  was  injured.  Sherman  v.  Chicago,  a  hand  hold  from  the  rotten  top  of  a 
M.  £  St.  P.  R.  Co.  (1885)  34  Minn.  259*  car,  where,  though  he  knew  that  there 
25  N.  W.  593  (said  of  a  case  where  the  were  a  number  of  cars  on  the  road  with 
blocking  of  frogs  had  been  worn  out),  rotten  tops,  the  cars  were  not  so  uni- 
The  fact  that  a  brakeman  injured  by  formly  rotten  as  to  establish  a  condi- 
having  his  foot  caught  between  ties  in  tion  of  which  he  was  bound  to  take  no- 
a,  railway  switchyard  knew  of  the  gen-  tice.  Fordyce  v.  Culver  (1893)  2  Tex. 
erally  dangerous  condition  of  the  tracks  Civ.  App.  569,  22  S.  W.  237,  Distln- 
in  the  yard  in  not  having  spaces  between  guishing  Missouri  P.  R.  Co.  v.  Somers 
ties  filled  in  will  not  warrant  a  court  (1888)  71  Tex.  700,  9  S.  W.  741,  note 
in  declaring  that,  as  matter  of  law,  he    1,  supra. 

knew  of  the  extra  hazard  to  which  he  '  Tlius,  the  fact  that  the  ground  on 
was  exposed,  where  his  injury  occurred  which  a  side  track  was  laid  was  known 
where  the  exposure  of  the  ties  was  by  the  brakeman  to  be  wet  and  soft,  and 
greater  than  in  other  places.  St.  Louis,  that  low  joints  were  liable  to  be  caused 
/.  M.  <€  S.  R.  Co.  v.  Robhins  (1893)  57  thereby,  will  not  charge  him  with  ac- 
Ark.  377,  21  S.  W.  886.  tual  knowledge  of  the  existence  of  such 

The  fact  that  ballast  of  the  same  gen-  a  defect  whereby  he  was  injured  while 
eral  character  was  used  at  points  other  making  a  coupling.  Texas  &  P.  R.  Co. 
tlian  that  at  which  the  accident  oc-  v.  McCoy  (1897)  17  Tex.  Civ.  App.  494, 
curred  will  not  serve  as  a  notification  to   44  S.  W.  25. 

the  servant  of  the  fact  that  at  the  point  *  Oraham  v.  Chapman  (1890)  33  N. 
where  he  was  injured  there  were  used  Y.  S.  R.  349,  11  N.  Y.  Supp.  318  (notice 
stones  so  large  that  it  was  culpable  to  that  the  ties  were  rotten  at  a  certain 
have  put  them  there.  Oalveston,  E.  <£  point  not  necessarily  imputed  to  an  em- 
S.  A.  R.  Co.  v.  Pitts  (1897;  Tex.  Civ.  ployee  because  he  knows  the  track  to  be 
App.)   42  S.  W.  255.  in   a  generally   rough   condition). 

A  railroad  employee  did  not,  as  mat-        The  fact  that  a  brakeman  has  been  in 
;er  of  law,  assume  the  risk  of  falling    the  defendant's  employ  for  two  weeks. 
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deemed  to  be  affected  with  notice  that  a  certain  instrumentality  is 
dangerously  placed  merely  because  he  had  had,  in  the  course  of  his 
employment,  sufficient  opportunity  to  ascertain  its  general  position.' 

Even  as  thus  restricted  in  its  operation,  the  conception  that  knowl- 
edge of  the  particular  may  be  deduced,  as  a  matter  of  law,  from 
knowledge  of  the  general,  would  seem,  in  many  instances,  to  involve 
extremely  harsh  consequences.  The  present  writer  ventures  to  ex- 
press the  opinion  that  in  most,  if  not  all,  of  the  cases  in  which  it  has 
furnished  the  foundation  for  a  conclusion  adverse  to  the  servant  the 
doctrine  of  imputed  notice  has  been  beyond  the  justifiable  limits. 

404a.  Knowledge  of  coservant  not  imputed  to  injured  servant. — 
One  servant  is  not  the  agent  of  another  in  such  a  sense  that  the  knowl- 
edge of  a  defect  which  is  possessed  by  the  former  can  be  imputed  to 
the  latter.  This  principle  enures  to  the  benefit  of  an  injured  servant, 
whether  he  was  or  was  not  under  the  control  of  the  employee  who 
knew  of  the  defect.-^ 

D.    COMPAEISOIT   BETWEETT   THE    POSITIOIT    OF    MASTER   AND    SBEVANT 
IN  EBGAED  TO  IMPUTED  KNOWLEDGE. 

405.  Servant's  means  or  opportunities  of  knowledge  equal  to  those  of 
the  master. —  Constructive  knowledge  of  a  danger  is  frequently  im- 
puted to  a  servant  on  the  ground  that  his  means  or  opportunities  of 

and  has  thus  acquired  a  general  knowl-  thing,  without  opportunity  of  aseertain- 
edge  of  the  neglect  of  the  company  to  ing  its  precise  relations  and  conditions, 
keep  the  tracks  near  the  wood  yards  ia  to  be  charged  with  notice  of  them." 
free  from  pieces  of  wood,  will  not  pre-  Dorsey  v.  Phillips  &  C.  Constr.  Co. 
elude  him  from  recovering  for  injuries  (1877)  42  Wis.  583.  Contrast  the  de- 
eaused  by  tripping  over  such  a  piece  cision  by  the  same  court,  cited  in  note 
while  coupling  a  car,  where  there  is  no    1,  subd.   (b),  supra. 

specific  evidence  showing  his  knowledge  The  fact  that  a  brakeman  had  a  gen- 
of  the  condition  of  the  track  at  the  place  eral  knowledge  that  there  was  a  switch 
where  he  was  injured.  Bulehan  v.  stand  at  a  certain  point  does  not  charge 
Green  Bay,  W.  &  St.  P.  R.  Co.  ( 1887 )  him,  as  a  matter  of  law,  with  knowledge 
68  Wis.  520,  32  N.  W.  529.  that   it    was    dangerously   close   to    the 

•  In  a  case  where  a  brakeman  was  track,  where  the  evidence  shows  that  a 
struck  by  a  cattle  chute,  it  was  held  rule  of  the  company  forbade  the  placing 
proper  to  refuse  an  instruction  to  the  of  any  obstruction  so  close  to  the  track 
eflFect  that,  if  the  jury  found  that  the  as  this  was,  and  he  had,  therefore,  good 
plaintiff  had  been  employed  as  brakeman  reason  for  expecting  to  find  the  track 
or  conductor  on  trains  passing  the  chute  clear.  Pidcoch  v.  Union  P.  R.  Co. 
several  times  a  week,  during  some  (1888)  5  Utah,  612,  1  L.  R.  A.  131,  19 
months  before  he  wag  hurt,  and  had  also    Pac.  191. 

assisted  several  times  in  running  cars  ^  The  knowledge  possessed  by  a  fore- 
into  and  out  of  the  siding  to  which  the  man  in  charge  of  a  piece  of  work  is  not 
chute  was  adjacent,  they  must  find  that  imputed  to  his  subordinates,  there  being 
he  had  means  of  knowledge  as  to  its  sit-  no  agency  in  such  a  case.  Lechman  v. 
uation.  The  court  considered  it  to  be  Hooper  (1890)  52  N.  J.  L.  253,  19 
"contrary  to  the  experience  of  human  Atl.  215  (foreman).  Compare  Covey  v. 
life   that   one   knowing   generally   of   a   Hannibal  &  St.  J.  R.  Co.  (1887)  27  Mo. 
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knowledge  were  equal  to,  or  the  same  as,  those  of  the  master.^  In 
most  of  the  instances  in  which  recovery  has  been  denied  for  this  rea- 
son, it  can  scarcely  be  said  that  this  conception  of  the  servant's  posi- 
tion carries  with  it  any  particular  logical  significance,  the  conditions 
which  caused  the  injury  being  essentially  of  the  same  nature  as  those 
presented  in  the  cases  in  §403,  ante;  that  is  to  say,  obvious  to  any 


App.  170  (foreman)  ;  Indiana  Car  Co. 
V.  Parker  (1885)  100  Ind.  181  (fore- 
man) . 

A  brakeman  is  not  chargeable  with  no- 
tice of  the  defective  condition  of  the 
wheels  of  the  tender  because  the  en- 
gineer, who  ia  his  fellow  servant,  has  no- 
tice of  such  condition.  Illinois  C.  B. 
Go.  V.  rirtle  (1893)  47  111.  App.  498. 

^  A  comparison  between  the  positions 
of  the  master  and  servant  laid  the 
foundation  of  the  modern  law  of  em- 
ployers '  liability.  Priestly  v.  Fowler 
(18"37)  3  Mees  &  W.  1,  Murph.  &.  H. 
305,  7  L.  J.  Exch.  N.  S.  42,  1  Jur.  987. 
In  one  part  of  his  opinion  Lord  Abin- 
ger  remarked  that  "in  most  of  the  cases 
in  which  danger  may  be  incurred,  if 
not  in  all,  he  [the  servant]  is  just  as 
likely  to  be  acquainted  with  the  proba- 
bility and  extent  of  it  as  the  master." 

The  first  example  of  the  phrase  "equal 
means  of  knowledge"  seems  to  be  that 
which  occurs  in  the  opinion  of  Bram- 
well,  B.,  in  Dynen  v.  Leach  (1857)  26 
L.  J.  Exch.  N.  S.  221.  In  a  later  case 
the  judge  charged  the  jury  that,  if  they 
thought  that  the  employer  had  no 
knowledge  and  no  reasonable  means  of 
knowledge  of  the  danger  at  the  time 
the  arch  fell,  or  that  the  deceased  had 
the  same  laiowledge  or  means  of  knowl- 
edge, then  they  should  find  for  the  de- 
fendant; but  in  the  opposite  view  of  the 
case,  for  the  plaintiffs.  Ogden  v.  Rum- 
mens  (1863)  3  Fost.  &  F.  751.  See 
also  Williams  v.  Clough  (1858)  3 
Hurlst.  &  N.  258,  27  L.  J.  Exch.  N.  S. 
325.  The  later  cases  in  which  a  serv- 
ant has  been  held  unable  to  recover  be- 
cause his  means  of  knowledge  were 
equal  to  or  the  same  as  those  of  the 
master  are  very  numerous.  It  will  be 
sufficient  to  cite  the  following:  Hay- 
den  v.  Smithville  Mfg.  Co.  (1861)  29 
Conn.  548;  Fairbank  v.  Haentzche 
(1874)  73  111.  236;  O'Keefe  v.  National 
Folding  Box  &  Paper  Co.  (1895)  66 
Conn.  38,  33  Atl.  587;  Cowhill  v. 
Roberts  (1893)  71  Hun,  127,  24  N.  Y. 
Supp.  533;  Griifin  v.  Ohio  &  M.  R.  Co. 
(1890)  124  Ind.  326,  24  N.  E.  888; 
Carlson    v.    Sioux    Falls    Water    Co. 


(1894)  5  S.  D.  402,  59  N.  W.  217; 
Missouri,  K.  &  T.  R.  Co.  v.  Young 
(1896)  4  Kan.  App.  219,  45  Pac.  963; 
Galveston,  E.  d  S.  A.  R.  Go.  v.  Lempe 
(1883)  59  Tex.  19;  Sonnefield  v.  May- 
ton  (1897;  Tex.  Civ.  App.)  39  S.  W. 
166;  Holt  V.  Chicago,  M.  &  St.  P.  R. 
Co.  (1896)  94  Wis.  596,  69  N.  W.  352; 
Dixon  V.  Western  U.  Teleg.  Co.  (1895) 
68  Fed.  630. 

For  examples  of  the  phrase  "equal 
opportunities"  of  knowledge,  see  the  fol- 
lowing cases:  Kaare  v.  Troy  Steel  & 
I.  Go.  (1893)  139  N.  Y.  369,  34  N.  E. 
901 ;  Griffiths  v.  New  Jersey  &  N.  Y.  R. 
Go.  (1894)  8  Misc.  3,  28  N.  Y.  Supp. 
75;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Williams 
(1888)  72  Tex.  159,  12  S.  W.  172; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton 
(1893)  97  Ala.  240,  12  So.  88;  The 
Truro  (1887)  31  Fed.  158;  Haley  v. 
Case  (1886)  142  Mass.  316,  7  N.  E.  877; 
Dale  V.  St.  Louis,  K.  G.  &  N.  R.  Co. 
(1876)  63  Mo.  459;  Flynn  v.  Beebe 
(1868)  98  Mass.  575;  Baltimore  d  0. 
S.  W.  R.  Co.  v.  Spaulding  (1898)  21 
Ind.  App.  323,  52  N.  E.  410;  Relyea  v. 
Tomahawk  Pulp  &  Paper  Co.  (1901) 
110  Wis.  307,  85  N.  W.  960. 

An  instruction  to  the  effect  that,  if 
the  evidence  showed  that  the  plaintiff's 
opportunities  of  observing  the  condi- 
tions of  the  appliance  were  equal  or 
superior  to  those  of  the  defendant,  he 
could  not  recover,  although  it  is  correct 
as  an  abstract  proposition  of  law,  should 
not  be  given  when  the  evidence  shows 
that  there  were  no  opportunities  of  ob- 
servation. Condon  v.  Missouri  P.  R. 
Co.  (1883)  78  Mo.  574  (proof  was  that 
plaintiff,  for  the  first  time,  went  upon  a 
defective  car  after  dark,  and  there  was 
no  evidence  that  he  had  ever  seen  it  be- 
fore) . 

"If  there  was  a  patent  defect,  surely 
the  plaintiff  had  as  good  an  opportunity 
of  discovering  it  as  the  defendants,  and 
was  at  least  as  guilty  of  neglect  in  not 
observing  it."  Ronner  v.  Illinois  C.  B. 
Co.   (1854)   15  111.  550. 

Similar  forms  of  expression  are  found 
in  cases  where  the  risk  is  said  to  be  as 
"obvious"  to  the  servant  as  to  the  mas- 
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person  of  ordinary  intelligence  who  had  a  reasonable  chance  of  ob- 
serving them.^  Not  infrequently,  however,  this  form  of  expression 
is  naturally  suggested  by  the  fact  that  the  servant  was  in  an  excep- 
tionally favorable  position  for  ascertaining  the  existence  of  the  dan- 
ger. Under  these  circumstances,  it  possesses  a  certain  special  appro- 
priateness. One  class  of  cases  exemplifying  this  situation  is  that  in 
which  it  appears  from  the  evidence  that  it  was  the  function  of  the 
injured  servant  himself  to  remedy,  prevent,  or  report  the  conditions 

ter    {Everhard  v.   Diamond   Match   Co.  which  had  no  shield,  exploded  and  in- 

[1899]   98  Fed.  555;  Connors  v.  Morton  jured  fireman)  ;  Wright  v.  New  York  C. 

[1894]    160   Mass.   333,   35   N.   E.   860;  R.  Co.   (1862)   25  N.  Y.  562   (brakeman 

Sleffen  v.  Mayer  [1888]   96  Mo.  420,  9  injured  by  collision  due  to  certain  run- 

S.  W.  630;  Clark  County  Cement  Co.  v.  ning  regulations,  under  which  the  train 

Viright  [1897]   16  Ind.  App.  630,  45  N.  on  which  he  served  had  been  operated 

E.   817)  ;   or  "open   and  obvious"  alike  for  several  weeks)  ;  Naylor  v.  New  York 

to  the  servant  and  the  employer  {Louis-  C.  &  H.  R.  R.  Co.    (1888)    33  Fed.  801 

ville  &  N.  R.  Co.  v.  Kem'per  [1897]  147  (engineer  killed  through  misplacing  of 

Ind.  561,  47  N.  E.  214;  Denver  Tram-  switch,      and      consequent      derailment 

way  Co.  V.  Neshit  [1896]  22  Colo.  408,  owing  to  change  in  color  of  switch  tar- 

45  Pac.  405)  ;  or  "equally  open  to  the  get)  ;    Hamilton  v.   Richmond   &  D.   R. 

observation"    of    the    servant    and    the  Co.    (1889)    83    Ga.    346,    9    S.    E.    670 

master   (Evansville  &  R.  R.  Co.  v.  Hen-  (yard   watchman    ran    along    a    freight 

derson   [1893]    134  Ind.   636,   33   N.   E.  platform  in  the  dark;  nothing  to  show 

1021 ;  Eransville  <£  R.  R.  Co.  v.  Barnes  that  it  was   intended   for   such    a  pur- 

[1894]    137    Ind.    306,   36   N.   E.    1092;  j^ose)  ;  Southern  P.  Co.  v.  Leash  (1893) 

Baltimore  &  0.  8.  W.  R.  Co.  v.  Welsh  2  Tex.  Civ.  App.  68,  21  S.  W.  563   (fire- 

[1897]  17  Ind.  App.  505,  47  N.  E.  182)  ;  man  of  engine  on  a  pile-driver  car  in- 

or  "open"  to  both  master  and  servant  jured  through  the  failure  of  the  mas- 

[Swanson  v.  Lafayette  [1893]   134  Ind.  ter's   representative  to   replace   the   end 

625,  33  N.  E.  1033)  ;  or  "open  alike  to  of   the    car)  ;    Atlas   Engine    Works   v. 

the  knowledge  and  observation"  of  the  Randall    (1885)    100   Ind.   293,   50  Am. 

master  and  servant   {Chicago,  St.  L.  &  Rep.  798   (hands  caught  in  cogwheels)  ; 

P.   R.   Co.   V.   Champion   [1894]    9   Ind.  Rudd  v.  Bell    (1887)    13  Ont.  Rep.  47 

App.  526,  36  N.  E.  221,  37  N.  E.  21).  (hand    caught    by    knives    of    planer)  ; 

Another  way  of  stating  the  same  con-  Quigley  v.  Thomas  G.  Plant  Co.  (1896) 
ception  is  that  a  master  is  not  liable  for  165  Mass.  368,  43  N.  E.  205  (risk  aria- 
injury  to  an  employee  where  it  does  not  ing  from  use  of  a  certain  pattern  of 
appear  that  his  knowledge  of  the  dan-  guard  of  a  machine  operated  by  the 
ger  was,  or  in  the  exercise  of  due  care  servant  for  nearly  three  years)  ;  Bart 
could  have  been,  greater  than  the  em-  v.  Naumlurg  (1890)  123  N.  Y.  641,  25 
ployee's.  Dulie  \.  Gay  (1899)  69  N.  H.  N.  E.  385,  Reversing  (1889)  50  Hun, 
670,  46  Atl.  1049.  392,  3  N.  Y.  Supp.  227    (defective  ele- 

^  Such    are   the   following:      Ames   T.  vator  injured  employee  who  was  accus- 

Lake  Shore  &  M.  8.  R.  Co.   (1893)    135  tomed  to  ride  on  it)  ;  Rogers  v.  Oalves- 

Ind.  363,  35  N.  E.   117    (injury  caused  ton  City  R.  Co.   (1890)    76  Tex.  502,  13 

by  unblocked   frog)  ;    Rajotte   v.   Cana-  S.  W.  540   (driver  injured  by  stumbling 

dian  P.  R.   Co.    (1889)    5  Manitoba  L.  on  a  board  nailed  on  platform  to  patch 

Rep.  365  (injury  from  unblocked  frog)  ;  a    worn    spot)  ;    Diamond    Plate    Glass 

Peoria,   D.    &   E.   R.    Co.   v.    Hardwick  Co.  v.  DeHority    (1895)    143   Ind.   381, 

(1892)    48  111.  App.  562    (brakeman  in-  40    N.    E.    681    (panel   of   a   fence   was 

jured  by  the  striking  of  a  loose  plank  leaning  against  the  permanent  fence  and 

at  a  crossing  against  the  footboard  of  a  blown  over)  ;   Salem  Bedford  Stone  Co. 

switch  engine,  after  he  had  been  riding  v.   Hobls    (1894)    11   Ind.  App.   27,   38 

on   the   board    over,  the    same   crossing  N.  E.  538    (large  stone  set  on  edge  on 

many   times   a   day   for   a   considerable  smaller    stones    fell    over)  ;    Steffen    v. 

period)  ;  Texas  &  N.  0.  R.  Co.  v.  McKee  Mayer   (1888)   96  Mo.  420    9  S    W    630 

(1894)    9  Tex.  Civ.  App.  100,  29  S.  W.  (danger    that    a    horse    attached    to    a 

544     (glass    lubricator    on    locomotive,  wagon  which  is  being  unloaded  may  be 
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in  question.^  In  another  class  the  action  has  been  held  not  main- 
tainable because  the  servant  had  himself  produced,  or  assisted  in  pro- 
frightened  by  a  train)  ;  Larich  v.  Moies  work,  over  the  same  platform,  in  the 
(1894)  18  R.  I.  513,  28  Atl.  661  (over-  same  condition,  and  under  similar  cir- 
hanging  bank  of  sand  fell)  ;  Swanson  v.  cumstances.  Kaare  v.  Troy  Steel  &  I. 
Lafayette  (1893)  134  Ind.  625,  33  N.  E.  Co.  (1893)  139  N.  Y.  369,  34  N.  E.  901. 
1033  (bank  of  gravel  fell  on  shoveller)  ;  The  fact  that  stronger  couplings  are  re- 
Texas  c6  P.  R.  Co.  v.  French  (1893)  86  quired  for  the  special  work  of  running 
Tex.  98,  23  S.  W.  642  (error  in  a  case  cars  down  an  incline  to  a  transfer  boat 
of  this  type,  to  refuse  a  charge  that,  if  is  a  fact  presumably  as  well  known  to 
the  danger  to  be  expected  from  the  cav-  an  experienced  brakeman  engaged  in  the 
ing  of  a  bank  was  as  open  to  the  ob-  work  for  a  considerable  time  as  it  is 
servation  of  the  servant  as  it  was  to  the  to  his  employers.  Illinois  C.  R.  Co.  v. 
foreman,  the  servant  could  not  recover).   Jones  (1882)    11  111.  App.  324. 

The  danger  involved  in  using  a  simple  The  danger  caused  by  the  sudden  drop- 
appliance  like  a  12-foot  ladder  with  a  ping  of  an  elevator  while  a.  servant  is 
defect  so  obvious  as  the  absence  of  about  engaged  in  placing  heavy  granite  sills 
20  inches  at  the  top  of  one  of  the  side  therein  is  as  obvious  to  him  as  to  the 
rails  is  presumed  to  be  known  to  a  master.  Connors  v.  Morton  (1894)  160 
servant  of  mature  years  and  average  Mass.  333^  35  N.  E.  860. 
mental  capacity.  Jenney  Electric  Light  The  fact  that  the  poles  of  a  derrick 
&  P.  Co.  V.  Murphy  (1888)  115  Ind.  which  is  being  unloaded  from  a  wagon 
566,  18  N.  E.  30.  A  hand  car  being  a  are  wet,  and  therefore  liable  to  slip  dur- 
simple  appliance,  it  will  be  assumed  ing  the  operation,  is  as  obvious  to  a 
that  a  section  hand  who  has  used  it  for  workman  as  to  his  foreman.  Pintorelli 
about  twenty  months  is  as  familiar  with  v.  Eorton  (1900)  22  R.  I.  375,  48  Atl. 
its  condition  as  his  foreman.     Burling-    142. 

ton   &    C.   R.    Co.    v.    Liehe    (1892)     17        The  servant's  allegation  of  ignorance 
Colo.  280,  29  Pac.   175.  is  overcome  by  another  allegation  show- 

The  danger  of  losing  his  balance  and  ing  that  he  was  injured  by  slipping  on 
having  his  hand  caught  in  unguarded  loose  ashes  while  pushing;  a  heavy  car. 
cogs  near  a,  ladder  which  a  servant  who  Louisville  &  N.  B.  R.  Co.  v.  Kemper 
has  been  at  work  in  a  brick  factory  (1896)  147  Ind.  561,  47  N.  E.  214. 
for  three  months  is  using  is  as  obvious  ^A  servant  who  was  thrown  against 
to  him  as  to  his  master.  Buhle  v.  Ear-  gearing  by  the  shutting  to  of  an  auto- 
land  (1890)   37  111.  App.  350.  matically  closing  gate  which  he  touched 

The  danger  that  the  clothes  of  a  man  while  rising  from  a  floor  which  it  was 
on  a  hand  car  may  be  caught  in  a  his  duty  to  keep  clean  cannot  recover, 
screw  projecting  from  the  crank  is  as  Brady  v.  Ludlow  Mfg.  Co.  (1891)  154 
obvious  to  him,  after  helping  for  sev-  Mass.  468,  28  N.  E.  901. 
eral  days  to  run  the  hand  car,  as  it  is  Where  the  evidence  shows  that  the 
to  his  employer.  Carey  v.  Boston  &  M.  danger  of  collapse  of  an  arch  became 
R.  Co.  (1893)  158  Mass.  228,  33  N.  E.  known  only  when  it  actually  began  to 
512.  subside,  such  danger  is  regarded  as  one 

A  superintendent  of  bridges  and  as-  which  can  be  observed  as  well  by  the 
sistant  superintendent  of  the  construe-  men  who  undertake  the  work  of  shor- 
tion  of  a  railway,  who  has  made  a  per-  ing  it  up,  as  by  their  employer.  Ogden 
sonal  inspection  of  the  condition  of  the  v.  Rummens  (1863)  3  Post.  &  P.  751 
tiack,  and  is  aware  that  the  cross-ties  (verdict  for  defendant  was  not  disturb- 
are  not   sufficiently   secure,   being   only   ed). 

half  tied,  and  that  the  road,  which  has  A  conductor  under  whom  an  incom- 
not  been  opened  for  passenger  traffic,  is  petent  engineer  has  been  serving  for  six 
not  safe  for  a  rapidly  moving  train,  as-  weeks  is  presumed  to  have  had  as  good 
sumes  the  risk  of  the  derailment  of  a  an  opportunity  as  the  company  of  as- 
train  upon  which  he  is  riding.  Evans-  certaining  that  incompetency.  8t.  Louis, 
ville  &  R.  R.  Co.  v.  Barnes  (1894)  137  I.  M.  &  8.  R.  Co.  v.  Morgart  (1885)  45 
Ind.  306,  36  N.  E.  1092.  Ark.   318. 

Knowledge  of  the  risk  of  injury  from  In  French  v.  Aulls  (1893)  72  Hun, 
the  narrowness  of  a  platform  is  imputed  442,  25  N.  Y.  Supp.  188,  a  servant  was 
to  a  servant,  where  he  has  wheeled  his  denied  recovery  for  injuries  caused  by 
barrow  many  times,  both  night  and  day,  the  breaking  of  a  rope  on  the  ground 
during  the  three  weeks  he  has  been  at   that,  having  often  seen  and  con.stantly 
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ducing,  the  conditions  by  sometliiug  done  in  connection  with  the  per- 
formance of  his  duties.*' 


handled  it,  he  knew  as  much  about  it 
as  the  master.  But  this  decision  seems 
to  be  of  very  questionable  soundness,  as 
there  were  no  external  signs  of  weak- 
ness. See  §§  408-411,  and  414,  subd. 
d,  infra. 

'  A  carpenter  cannot  recover  for  in- 
juries from  the  falling  of  a  scaflFold 
through  his  own  defective  workman- 
ship in  its  construction,  and  not  by  any 
defects  in  the  materials  furnished.  Pef- 
fer  V.  Cutler  (1892)  83  Wis.  281,  53  N. 
W.  508.  If  there  was  evidence  that  the 
injured  servant  helped  in  the  construc- 
tion of  the  scaffold  which  fell  through 
defective  bracing,  it  is  error  to  refuse 
a  request  for  an  instruction  to  the  effect 
that  if  the  scaffold  fell  from  this  cause, 
and  decedent  helped  in  the  erection  of 
that  part  which  fell,  and  was  fully  ac- 
quainted with  its  construction,  plain- 
tiff cannot  recover.  Stewart  v.  Fergu- 
son (1899)  44  App.  Div.  58,  60  N.  Y. 
Supp.  429.  A  timber  company  is  not 
liable  on  account  of  the  alleged  unsuit- 
ableness  of  a  timber  chute,  where  an  in- 
jured employee  assisted  in  its  construc- 
tion, had  as  complete  knowledge  as  to 
its  sufficiency  as  the  company  had,  and 
after  its  completion  pronounced  it  safe 
and  suitable  for  the  purpose  for  which 
it  was  made.  Weeklund  v.  Southern 
Oregon,  Co.  (1891)  20  Or.  591,  27  Pac. 
260.  An  engineer  injured  by  falling  off 
a  coal  chute  upon  which,  at  his  own  sug- 
gestion, cleats  had  been  nailed  for  the 
purpose  of  furnishing  him  with  a  stair- 
way, another  and  safe  way  having  been 
provided,  cannot  recover  for  injuries  due 
to  the  adoption  of  his  suggestion.  Hart 
V.  H.  G.  Frick  Coke  Co.  (1890)  131  Pa. 
125,  18  Atl.  1011. 

Aji  employee  using  for  a  period  of  two 
years  a  defective  machine  which  he 
helped  to  construct  vpill  be  presumed  to 
have  known  of  the  defect.  Litchfield 
Car  &  Mach.  Co.  v.  Romine  (1891)  39 
111.  App.  642. 

In  a  Delaware  case  the  jury  were 
charged  to  the  effect  that  workmen  are 
bound  to  see  to  the  safety  of  appli- 
ances which  they  construct  for  their 
own  convenience,  and  the  duty  cannot 
be  shifted  to  their  employer,  and  even  it 
one  uses  such  an  appliance  constructed 
by  his  fellow  workmen,  he  is  still  bound 
to  see  that  it  is  safe  before  using  it, 
and  if  he  does  not,  it  is  his  own  negli- 
eence.    Donovan   v.    Harlan   &   H.    Co. 


(1899)  2  Penn.  (Del.)  190,  44  Atl.  619. 
On  the  other  hand,  it  has  been  held  that 
a  charge  by  which  the  jury  are  told 
that,  if  the  servant  himself  dug  the 
ditch  at  the  spot  where  he  was  injured, 
he  had  such  notice  of  its  condition  as 
would  bar  him  from  recovering  for  in- 
jury received  therefrom,  is  erroneous, 
since  the  question  of  such  knowledge  is 
for  the  jury.  La  Salle  v.  Kostka 
(1901)  190  111.  130,  60  N.  E.  72,  Af- 
firming (1900)  92  111.  App.  91.  It  was 
admitted  that  such  a  charge  would  have 
been  approved  in  some  states. 

An  action  cannot  be  maintained  by  an 
employee  who  had  his  leg  caught  and 
broken  by  a  bent  of  a  bridge  in  process 
of  construction,  caused  by  its  toppling 
over  as  he  slipped  and  placed  his  hand 
against  it  for  support,  where  the  fact 
that  it  was  not  strongly  braced  and  sup- 
ported was  obvious,  and  he  had  himself 
placed  the  bracing  against  it  and  knew 
its  position  and  condition.  Lebanon  v. 
McCoy  (1894;  Ind.  App.)  36  N.  B.  547. 
A  servant  who  assists  in  putting  tem- 
porary props  under  a  dangerous  beam 
in  the  building  where  he  is  employed, 
and  then  continues  his  service,  knowing 
of  the  danger,  and  who  needlessly  rolls 
a  barrel  among  the  props,  causing  the 
beam  to  fall  and  injure  him,  cannot  hold 
his  employer  liable  for  the  injury. 
Lucey  v.  Eannibal  Oil  Co.  (1895)  129 
Mo.  32,  31  S.  W.  340. 

A  railway  employee  who  was  injured 
by  the  fall  of  a  gang  plank  while  he 
was  conveying  a  load  over  the  same 
from  a  car  to  the  platform  cannot  re- 
cover on  the  ground  that  the  gang  plank 
should  have  been  supplied  with  hooks, 
spikes,  or  cleats  to  keep  it  from  slipping, 
where  he  had  previously  unloaded  twelve 
similar  loads  in  safety,  and  had  entire 
control  in  the  use  of  the  gang  plank. 
Ija  Pierre  v.  Chicago  &  G.  T.  R.  Co. 
(1894)    99  Mich.  212,  58  N.  W.  60. 

A  servant  who  had  himself  helped  to 
put  in  place  a  jackscrew  which  fell  and 
injured  him  was  held  to  have  relied, 
at  his  own  risk,  on  the  opinion  of  an- 
other as  to  its  safety.  Peirce  v.  Oliver 
(1897)  18  Ind.  App.  87,  47  N.  E.  485. 
A  servant  employed  as  an  engineer,  who 
formerly  ovsmed  and  who  assisted  in  put- 
ting up  a  derrick  which  fell  and  crushed 
him,  owing  to  the  want  of  a  key  to  se- 
cure the  bolt  which  held  the  braces  in 
position,  will  be  held  to  have  had  con- 
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406.  Servant's  means  or  opportunities  of  knowledge  superior  to  those 

of  the  master. —  Another  way  of  applying  the  test  of  a  comparison  be- 
tween the  relative  positions  of  masters  and  servants  is  exemplified  in 
those  cases  in  which  servants  have  been  held  chargeable  with  knowl- 
edge for  the  reason  that  their  means  or  opportunities  of  knowledge 
were  superior  to  or  better  than  those  of  the  masters.^  A  controlling 
effect  has  been  ascribed  to  this  conception  in  cases  where  the  fact  em- 
phasized is  that  the  servant  had  been  habitually  handling  the  defec- 
tive instrumentality,  or  had  been  constantly  brought  into  close  local 
relations  thereto.^     Other  classes  of  cases  in  which  the  more  favor- 


stmetive  knowledge  of  its  condition. 
Wolf  V.  Big  Greek  Stone  Co.  (1897)  148 
Ind.  317,  47  N.  E.  664,  Affirming  (1894) 
138  Ind.  496,  38  N.  E.  52. 

An  employee  in  a  shipyard,  at  work 
in  a  dark  place  between  the  decks  on  a 
ship  in  the  course  of  construction,  who, 
stepping  off  a  platform,  fell  into  a  hole 
and  was  injured,  cannot  recover  there- 
for if,  a  few  days  before,  under  the 
master's  orders,  he  had  assisted  in 
boarding  up  the  hole,  which  had  there- 
after been  reopened  without  the  mas- 
ter's knowledge.  Rick  v.  Cramp  (1888; 
Pa.)    11  Cent.  Rep.  400,  12  Atl.  495. 

A  railway  servant  who  helps  to  place 
a  car  on  a  certain  track  is  chargeable 
with  knowledge  of  its  position,  and  can- 
not recover  for  an  injury  caused  by  pro- 
jecting his  person  so  far  beyond  the  car 
on  which  he  is  riding,  on  an  adjoining 
track,  that  he  is  struck  by  the  standing 
car.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Burton  (1892)  97  Ala.  240,  12  So.  88. 

Recovery  has  been  denied  to  a  char- 
woman who  cut  her  hand  on  a  piece  of 
glass  in  a  washtub,  she  herself  having 
poured  in  the  water  which  covered  it. 
Flynn  v.  Beehe  (1868)  98  Mass.  575. 
The  danger  that  certain  iron  plates 
which  had  been  insecurely  placed  by  the 
servant  himself  might  fall  is  presumed 
to  be  better  understood  by  him  than  by 
his  employer.  Reese  v.  Clark  (1892) 
146  Pa.  465,  23  Atl.  246.  The  risk  re- 
sulting from  a  floor  being  slushy  is  pre- 
sumed to  be  obvious  to  a  servant,  if 
it  is  caused  by  oil  from  machinery,  of 
the  oiling  of  which  he  himself  has 
charge.  Murphy  v.  American  Rubier 
Co.  (1893)  159  Mass.  266,  34  N.  E.  268. 
'■  The  use  of  this  form  of  the  test  also 
i.'S  traceable  to  the  leading  case  of  Priest- 
ley v.  Fowler  (1837)  3  Mees.  &  W.  1, 
Murph.  &  H.  305,  1  Jur.  987,  7  L.  J. 
Bxch.  N.  S.  42,  where  Lord  Abinger  ob- 
served that,  under  the  circumstances,  the 


servant  "must  have  known  as  well  aa 
the  master,  or  probably  better,"  the  dan- 
ger to  be  apprehended. 

'  "The  duty  which  the  master  owes  to 
his  servants  is  to  provide  them  with  safe 
tools  and  machinery  where  that  is  nec- 
essary. When  he  does  this,  he  does  not, 
however,  engage  that  they  will  always 
continue  in  the  same  condition.  Any  de- 
fect which  may  become  apparent  in  their 
use  it  is  the  duty  of  the  servant  to  ob- 
serve and  report  to  his  employer.  The 
servant  has  the  means  of  discovering  any 
such  defect,  which  the  master  does  not 
possess."  Baker  v.  Allegheny  Valley  R. 
Co.  (1880)  95  Pa.  211,  40  Am.  Rep.  634 
(rope  on  derrick  became  defective  from 
wear ) .  Compare  Philadelphia  &  R.  R. 
Co.  v.  Hughes  (1888)  119  Pa.  301,  13 
Atl.  286,  where  the  same  phrase  is  re- 
peated. 

When  the  master  has  provided  his 
servant  with  safe  tools  it  is  "the  duty  of 
the  latter  who  has  them  in  use  to  ob- 
serve their  condition,  and,  if  defective,  to 
report  the  fact  to  his  superior.  Having 
them  under  his  control,  he  is  better  able 
to  observe  their  condition  than  is  the 
master.  If  defects  exist,  and  are  not 
observed  by  those  who  have  them  in 
daily  use,  how  can  the  master  be  better 
able  to  know  of  any  defects  existing? 
and  if  the  servant  uses  them  without  ob- 
jection the  master  has  a  right  to  as- 
sume that  no  cause  of  complaint  exists. 
We  are  now  speaking  of  those  articles 
with  which  the  employee  is  brought  in 
actual  contact  when  in  use,  and  where 
by  handling  them  he  must  necessarily 
see  and  know  of  their  condition.  When 
a  master  provides  his  servant  with  an 
axe  or  a  pick  to  be  used  in  the  latter's 
ordinary  business  or  employment,  there 
would  arise  no  duty  on  the  part  of  the 
employer  to  inspect  them,  unless  after 
complaint  made.  To  allow  a  servant  to 
handle  and  use  a  chain  for  days,  weeks. 
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able  position  of  the  servant  has  been  asserted  are  those  in  which  h-; 
had  acquired,  by  experience  or  technical  training,  special  skill  in  thi^ 
work  and  a  capacity  for  appreciating  the  dangers  which  it  involved 

or  months,  and  then  hold  a  master  re-  The  duty  of  the  company  to  know  of 
sponsible  for  accidents  resulting  from  this  difference  is  not  absolute,  and  it  is 
wear  and  tear  or  breaking  would  be  not  presumed  to  know  of  it  as  a  matter 
harah  law.  That  such  articles  will  in  of  law."  Kelly  v.  Abbot  (1885)  63  Wis. 
time  wear  out  or  break  is  evident,  but  307,  .53  Am.  Rep.  292,  23  N.  W.  890. 
who  is  better  able  to  judge  of  their  con-  An  employee  in  a  sawmill  who  con- 
dition than  those  who  have  them  in  tinues  to  operate  a  saw  held  back  by  a 
daily  use?  To  hold  otherwise  would  be  wire  rope,  knowing  it  to  be  old  and 
to  offer  a  premium  for  carelessness;  for  worn  and  to  sustain  a  weight  of  150 
the  servant,  by  mere  inattention  to  his  pounds,  and  knowing  that  if  the  lope 
duty,  might  allow  his  tools  to  become  should  break  the  saw  will  swing  for- 
UTifit  for  use,  and  then  visit  the  conse-  ward  and  strike  him,  assumes  the  risk, 
quences  upon  his  employers.  A  different  Week  v.  Fremont  Mill  Co.  (1892)  3 
rule  would  prevail  with  reference  to  ma-  Wash.  U29,  29  Pao.  215. 
chinery  or  perishable  articles  which  ex-  An  employer  is  not  liable  for  the 
perience  teaches  us  require  regular  in-  death  of  an  employee  killed  at  his  po.st 
spection,  and  which  are  ordinarily  pre-  by  the  fall  of  a  projecting  rock,  caused 
sumed  to  demand  repairs  or  attention."  by  blasting  in  an  adjoining  street,  where 
Kinney  V.  Gorbin  (1890)  132  Pa.  343,  19  he  had  no  reason  to  expect  that  the 
Atl.  141.  blasting  would  weaken  the  rock,  and  the 

In  a  Wisconsin  case  the  court,  in  lay-   employee  had  better  opportunity  of  ob- 
ing  down  the  doctrine  that  the  duty  of   serving  changes  in  it  than  the  employer. 
a  railway  company  to  know  of  the  dif-   Dolan  v.   McLaughlin    (1898)    33   App. 
fercnce  between  the  heights  of  the  coup-    Div.  628,  53  N.  Y.  Supp.  273. 
lings  on  its  own  cars  and  those  of  an-       Negligence  cannot  be  imputed  to  an 
other   company  was   not   absolute,   and   employer  for  failure  to  shore  up  a  ditch 
that  it  was  not  presumed,  as  a  matter   in  which  an  employee  injured  by  the  eav- 
of  law.  to  know  of  this  difference,  said:    ing  in  of  the  sides  thereof  was  working, 
"The  difference  in  the  elevation  of  the   where  the  latter  and  those  at  work  with 
coupling  irons  of  this  foreign  car  and   him  were  better  informed  than  the  em- 
the  caboose  or  other  cars  of  the  defend-   ployer  as  to  the  danger  to  be  apprehend- 
ant's   road   would   not   have   been   very   ed   from   the   liability   of   the   earth   to 
easily   or   readily   observed   when   they   oave,  and  the  shallowness  and  other  phys- 
were  distant  from  each  other;  and  yet   ical    characteristics    of   the   ditch   were 
the  company  is  sought  to  be  held  liable   not  such  as  to  suggest  danger,  either  to 
for   its   want   of   ordinary   care  in   not   the  employer   or  the  employees.     Fair- 
knowing  this  difference  when  consenting   mount  Cemetery  Asso.  v.  Davis   (1894) 
to  take  this  foreign  car  into  its  train.   4  Colo.  App.  570,  36  Pac.  911. 
When  the  car  and  caboose  were  brought       In  an  early  New  York  case  it  was  con- 
nearly    together,    this    difference    could   sidered  that  an  engineer  was  more  likely 
have  been  at  least  much  more  readily   to  know  of  occasional  defects  in  fences  or 
seen  and  observed  by  comparison.     The   cattle  guards  or  bridges  than  the  com- 
company  is  charged  with  negligently  en-   pany   or   its   oflScers   elsewhere   located, 
dangering  the  lives  of  its  brakemen  by  McMillan    v.    Saratoga    d    W.    B.    Co. 
not  knowing  of  this  difference,  and,  if    ( 1855 )   20  Barb.  449.     But  it  is  appre- 
presumed  to  know  of  it,  in  allowing  this   bended  that  no  court  at  the  present  day 
car  to  be  attached  to  i1;s  train;  and  the   would   lay   down   the   rule   so   strongly 
intestate  is  alleged  to  have  been  in  the   against  the  servant.     See  §  403,  supra. 
use  of  proper  care  when  he  endangered       Where  the  evidence  is  conflicting,  the 
his  own  life  by  not  seeing,  observing,  or   question  whether  carpenters  who  made  a 
knowing  of  such  difference  in  the  eleva-   ladder  had  a  better  opportunity  to  de- 
tion  of  the  coupling  ironsi.    Did  not  the   tect  a  knot  in  the  side  piece  of  the  lad- 
intestate  have  the  same,  if  not  superior,   der,  into  which  a  nail  holding  a  cross 
means  of  knowing  of  this  difference,  as   piece  was  driven,  than  a  servant  who  af- 
or  to  that  of  the  company?    If  the  negli-   terwards  used  the  ladder,  is  for  the  jury. 
gence  of  the  intestate  and  that  of  the  Flanigan  v.    Guggenheim   Smelting   Co. 
company  in  this  respect  are  equally  bal-    ( 1899 )  63  N.  J.  L.  647,  44  Atl.  762.    See, 
aueed,   ought   the   plaintiff  to   recover?   generally,  §  390,  supra. 


§  407]  IMPUTED  KNOWliEDGE  OF  RISK.  1131 

(compare  §  396,  supra),^  aiid  those  in  which  it  was  his  duty  to  re- 
pair the  defective  instrumentality,*  and  those  in  which  the  injury 
was  caused  by  conditions  supervening  during  the  progress  of  the 
work,  as  a  result  of  some  temporary  arrangement  of  the  appliances 
made  by  the  servant  himself  or  by  his  coemployees.^ 

407.  Servant's  means  or  opportunities  of  knowledge  usually  inferior 
to  those  of  the  master. — Although,  as  has  been  shown  in  the  two  pre- 
ceding sections,  it  is  a  well-settled  doctrine  that  knowledge  is  imput- 
able to  a  servant  in  all  cases  where  his  opportunities  or  means  of 
knowledge  are  equal  or  superior  to  those  of  the  master,  it  is  also  clear, 
both  upon  principle  and  authority,  that,  if  such  equality  or  superior- 
ity is  relied  upon  by  the  master  in  a  case  where  the  injury  was  due 
to  a  defect  in  some  part  of  the  plant,  he  has  the  burden  of  establish- 
ing their  existence  by  specific  testimony,  and  that,  in  the  absence  of 
such  testimony,  the  obligatory  knowledge  of  the  servant  is  determin- 
able with  reference  to  the  hypothesis  that  both  his  means  and  oppor- 
tunities of  knowledge  are  normally  inferior  to  those  of  the  master.^ 

'  Where  the  servant  professes  to  have  An  experienced  well  digger  who  exara- 
special  skill  in  the  work  for  which  he  is  ines  carefully  a.  rope  furnished  him  by 
hired,  and  the  master  disclaims  the  pos-  his  employer,  and  who  testifies  that  he 
session  of  such  skill,  the  obligation  of  had  a  better  opportunity  to  know  how 
ascertaining  the  peculinr  construction  of  good  the  rope  was  than  anyone  else,  ean- 
the  appliances  to  be  handled  and  the  not  recover  for  injuries  due  to  the  break- 
proper  mode  of  handling  them  rests  on  ing  of  the  rope.  Reid  v.  Central  R.  & 
the  servant,  and  not  on  the  master.  Bkg.  Co.  (1888)  81  Ga.  694,  8  S.  E.  629. 
Hence,  an  instruction  is  erroneous  which  A  coachman  has  been  declared  more 
leaves  the  jury  to  infer  in  such  a  case  competent  than  his  master  to  form  a 
tliat  the  master  was  bound  to  know  the  judgment  as  to  the  safety  of  driving  a 
character  of  an  appliance  and  the  man-  pair  of  spirited  horses  without  blinders 
ner  in  which  it  should  be  used  so  as  to  up  to  his  mastei-'s  house.  Wooster  v. 
prevent  injury.  Ray  v.  Jeffries  (1887)  Bliss  (1895)  90  Hun,  79,  35  N.  Y.  Supp. 
86  Ky.  367,  5  S.  W.  867.    The  question  514. 

of  the  liability  of  a  master  for  injuries  *An    employee    of    a    steam    sawmill 

to  a  servant  by  reason  of  defects  in  ma-  whose  duty  is  to  take  charge  of  hands 

ohinery  is  for  the  court,  and  not  for  the  and  keep  in  proper  repair  a  tram  road 

jury,  where  the  defects  were  obvious  and  on  which  engines  and  truck  cars  are  run 

known  to  the  servant  when  he  entered  to  haul  logs,  cannot  recover,  if,  owing 

the  service,  and  were  constantly  brought  to  the  bad  condition  of  the  road,  he  is 

under  his  notice  in  the  discharge  of  his  injured  while  riding  on  the  top  of  a  load 

regular  duties,  while  he  was  skilled,  and  of  cross-tics.     White  v.  Kennon   (1889) 

had  opportunities  to  observe  and  under-  83  Ga.  343,  9  S.  E.  1082. 

stand  the  danger,   superior  to  those  of  '  Martin   v.    Louisville    <£    N.    R.    Go. 

the   master.      Detroit   Crude-Oil   Co.   v.  ( 1901 )  23  Ky.  L.  Rep.  798,  64  S.  W.  417 

Grahle  (1899)    36  C.  C.  A.  94,  94  Fed.  (blade  of  iron  along  which  lumber  was 

73.  being  conveyed  from  one  car  to  another 

An    experienced   railway   employee   is  was  not  properly  secured) . 
presumed  to  be  better  acquainted  than  '■  See,  generally,  the  cases  cited  in  the 
the  company's  representatives  with  the  following  notes  and  under  the  next  sub- 
danger  created  by  the  insufficiency  of  the  title. 

light  furnished  while  a  new  track  is  be-  Where  the  master  has  created  the  dan- 

ing  laid  in  the  nighttime.     Oulf,  C.  &  ger,  he  is  bound  to  guard  against  it;  and 

S.  /'".  R.  Co.  V.  Jackson   (1894)   12  C.  C.  if  he  admits  that  he  did  not  know  or  be- 

A.  507,  27  U.  S.  App.  519,  65  Fed.  48.  lieve  that  the  danger  existed,  he  cannot 
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The  decisions  also  show  that  the  courts  do  not  consider  it  justifi- 
able to  impute  knowledge  to  a  sei-vant,  as  a  matter  of  law,  on  the 
ground  that  his  means  or  opportimities  of  knowledge  were  equal  or 
superior  to  those  of  the  master,  unless  the  risk  to  which  the  injury 
was  traceable  belonged  to  the  class  to  which  the  description  "obvious," 
"visible,"  "manifest,"  etc.,  is  applicable.^     Since  it  is  to  this  class  of 


require  superior  knowledge  and  judg- 
ment from  the  servant.  Faren  v.  Sellers 
(1887)  39  La.  Ann.  1011,  3  So.  363  (in- 
jury received  through  stepping  on  a 
loose  purline  while  a  building  was  in 
course  of  demolition,  the  method  adopted 
being  unscientific  and  dangerous). 

In  Whipple  v.  New  York,  N.  H.  &  H. 
R.  Co.  (1896)  19  R.  I.  587,  35  Atl.  305, 
it  was  urged  that,  if  the  proximity  of  a 
pole  to  the  track  was  not  sufficiently  ob- 
vious to  the  plaintiff  to  put  him  on  his 
guard  against  injury  from  the  pole,  it 
was  not  sufficiently  obvious  to  the  of- 
ficers of  the  defendant  for  them  to  ob- 
serve it  in  the  exercise  of  reasonable 
care,  and  that  the  defendant  could  not 
be  deemed  negligent  in  maintaining  the 
pole  in  its  position.  The  answer  of  the 
court  was  that  the  officers  of  the  defend- 
ant located  the  pole;  and  that  it  was 
their  duty  to  have  so  located  it  as  to 
make  it  safe. 

In  an  action  for  injuries  sustained  by 
the  fall  of  a  defective  scaffold,  the  em- 
ployee need  not  prove  affirmatively  that 
he  did  not  know,  or  had  not  equal  oppor- 
tunity with  the  employer  of  knowang, 
that  the  scaft'old  was  unsafe.  Chicago 
£  A.  R.  Co.  V.  Maroney  (1897)  170  111. 
520,  48  N.  E.  953,  Affirming  (1896)  67 
111.  App.  618. 

'  It  is  the  duty  of  the  servant  to  use 
reasonable  care  to  inform  himself  in  re- 
spect to  the  hazards  to  which  he  is  ex- 
posed, but  he  is  not  under  the  same  obli- 
gation as  a  master  to  know  the  nature 
and  extent  of  the  risks,  unless  they  are 
patent.  McDonald  v.  Chicago,  St.  P.  M. 
d  0.  R.  Co.  (1889)  41  Minn.  439,  43  N. 
W.  380. 

"The  doctrine  that  the  servant  cannot 
recover  if  he  had  equal  means  with  the 
master  of  ascertaining  the  defect  is  not 
applicable  to  a  case  of  latent  defects  in 
machinery,  but  only  to  cases  where  the 
defect  is  obvious  to  the  senses,  or  would 
have  been  disclo.ied  to  an  ordinarily  ob- 
servant man  in  the  ordinary  use  of  the 
machineiy  in  the  business  the  servant 
was  engaged  in,  within  the  time  the  in- 
jured servant  operated  such  machinery 
before  the  accident,  or  in  the  case  of  the 


negligence  of  a  fellow  servant;  and 
probably  others ;  but  certainly  not  to  the 
one  now  under  consideration,  if  we  ad- 
here to  the  doctrine  announced  in  this 
case  when  here  on  a  former  occasion. 
If  the  servant,  as  was  then  held,  is  not, 
and  the  master  is,  required  to  exercise 
diligence  to  discover  defects  in  machin- 
ery with  which  the  servant  is  employed 
to  work,  the  latter  may  recover,  al- 
though he  may  have  had  equal  means 
of  ascertaining  its  defects,  if  in  fact  he 
was  ignorant  of  their  existence  and  they 
were  not  patent  or  such  as  would  have 
been  disclosed  by  operating  it  as  above 
stated.  If  the  master  did  not  know  of 
the  defect,  and  reasonable  care  on  his 
part  would  not  have  disclosed  it,  he 
would  not  be  liable.  If,  however,  by 
the  exercise  of  reasonable  care  the  em- 
ployer could  have  discovered,  although 
a  like  exercise  of  care  on  the  part  of  the 
servant  would  also  have  disclosed  to 
him,  a  latent  defect,  yet,  if  in  faet  he 
did  not  know  it,  the  master  would  be 
liable,  although  the  servant's  opportu- 
nities to  ascertain  it  were  equal  to  those 
of  the  master.  The  servant  has  a  right 
to  assume  that  the  machinery  or  imple- 
ments furnished  him  by  the  employer 
are  safe  and  suitable  for  the  business, 
and  he  is  not,  while  the  master  is,  re- 
quired to  examine  them  for  that  pur- 
pose. The  master  is  chargeable  with 
knowledge  which  he  might  have  acquired 
by  the  exercise  of  due  care,  the  same  as 
if  he  actually  possessed  it,  whereas  the 
servant  has  the  right  to  assume  that  all 
necessary  examinations  have  been  made 
by  the  master,  and  is  not  rrquired, 
either  in  person,  or  by  another  employed 
by  him  for  the  purpose,  to  examine  the 
machinery  as  to  its  fitness  and  suffi- 
ciency." Porter  v.  Hannibal  d  St.  J. 
R.  Co.  (1879)  71  Mo.  66,  36  Am.  Rep. 
454. 

"Where  the  danger  is  open  and  obvi- 
ous to  either  master  or  servant,  it  might 
doubtless  be  properly  said  that  master 
and  servant  stand  upon  an  equality. 
Brazil  Block  Coal  Co.  v.  Eoodlet  (1891) 
129  Ind.  327,  27  N.  E.  741.  But  even 
then   the    servant's    assumption   of   the 
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risks  alone  that  the  doctrine  as  to  equal  means  of  knowledge  Is  appli- 
cable, it  is  error  to  give  an  imqualiiied  instruction  which  may.  lead 


risk  depends,  not  upon  the  equality  ol 
his  opportunities  with  those  of  his  mas- 
ter, but  upon  the  fact  that  by  the  exer- 
cise of  reasonable  care  he  ought  to  have 
known  of  the  danger,  and  is  therefore 
held  to  have  known  it.  It  is  conceded 
by  counsel  for  both  parties  that  the  de- 
fect in  this  case  was  a  latent  one.  We 
think  it  clear  that  as  to  such  a.  defect 
the  master  and  servant  are  not  upon  an 
equality.  The  duty  resting  upon  tliem 
is  different,  and  the  acts  required  of 
them  to  constitute  care  with  reference 
to  the  discovery  of  the  defect  are  differ- 
ent. It  eould  not,  therefore,  have  been 
correctly  said  that  the  servant  assumed 
the  risk  because  his  opportunities  to  ob- 
serve the  defect  were  equal  to  those  of 
his  master."  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Woodward  (1894)  9  Ind.  App. 
169,  36  N.  E.  442. 

Where  a  brakeman  was  injured  while 
running  alongside  a  moving  engine  in 
the  nighttime,  by  tripping  over  wires 
stretched  across  the  path,  the  conclusion 
that  the  danger  was  equally  open  to  the 
observation  of  the  servant  and  the  mas- 
ter is  not  necessarily  deducible  from 
special  findings  that  the  wires  from  a 
semaphore  ran  across  the  track  on  which 
the  engine  was,  to  a  pulley  box  about 
4  feet  south  of  it,  bemg  strung  about 
7  inches  from  the  ground  between  the 
track  and  the  box,  and  from  the  box  to 
the  tower  station  the  wires  were  strung 
higher  than  the  box,  and  the  wires  run- 
ning each  way  from  it  were  in  full 
view;  that  the  brakeman  was  in  full  use 
of  his  sight,  and  had  worked  as  a 
brakeman  for  many  years,  and  in  that 
capacity  for  the  defendant  for  several 
months,  but  did  not  know  that  the 
wires  he  tripped  over  were  not  boxed. 
Considering  the  difference  between  the 
duty  of  the  master  to  provide  a  safe 
place  to  work  in,  and  that  of  the  servant 
to  use  his  opportunities  to  discover  the 
dangers  of  his  position,  there  is  nothing 
in  such  findings  to  forbid  a  conclusion 
that  the  servant  had  a  right  to  assume 
that  his  path  was  not  rendered  danger- 
ous by  meajis  of  wires  stretched  across 
it  at  such  a  distance  from  the  ground 
that  a  person  properly  intent  upon  his 
duty  was  liable  at  night  to  be  tripped 
up.  Flutter  v.  New  York,  C.  &  St.  L. 
R.  Co.  (1901)  27  Ind.  App.  511,  59  N. 
E.   337. 

On  the  ground  that  the  members  of 
a  train  crew  have  not  the  same  oppor- 


tunity as  the  company  to  know  of  de- 
fects in  the  track,  it  has  been  held  un- 
warrantable to  declare,  as  matter  of  law, 
that  an  engineer  who  suffered  injury 
by  reason  of  such  defects  was  guilty  of 
contributory  negligence  simply  because 
he  knew  the  track  was  somewhat  out  of 
repair.  Mehan  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.  (1878)  73  N.  Y.  585.  That 
the  servant  had  not  equal  opportunities 
with  the  master  to  discover  the  danger- 
ous condition  was  also  the  basis  of  the 
decision  allowing  recovery  in  a  some- 
what similar  case  where  the  injured 
servant  was  a  fireman,  and  in  passing 
over  the  section  of  road  on  which  the 
accident  ultimately  occurred,  had  ob- 
served that  it  was  a  rough  part  of  the 
track,  that  the  rails  were  short,  and  in- 
ferred that  it  was  a  bad  track  from  the 
bumping  of  the  cars  in  passing  over 
it.  Dale  v.  St.  Louis,  K.  C.  £  If.  R. 
Co.    (1876)     63    Mo.    455. 

That  the  rule  as  to  equal  means  of 
knowledge  does  not  apply  where  the  de- 
fect could  not  be  discovered  by  the  use 
of  ordinary  care  was  laid  down  in  East 
Chicago  Iron  &  Steel  Co.  v.  Williams 
(1896)   17  Ind.  App.  573,  47  N.  E.  26. 

In  a  case  where  a  brakeman  was  in- 
jured by  striking  against  a  car  left 
by  the  conductor  of  another  train  in  an 
improper  ptosition  on  the  adjoining 
track,  it  cajmot  be  said  that  his  oppor- 
tunity to  know  the  dangerous  position 
of  the  car  was  as  good  as  that  of  the 
conductor,  since  it  was  the  latter's  duty 
to  see  that  the  car  was  properly  placed. 
Chicago  £  E.  I.  R.  Co.  v.  Richards 
(1901)  28  Ind.  App.  46,  61  N.  E.  18. 

In  Magee  v.  North  Pacific  Coast  R. 
Co.  (1889)  78  Cal.  430,  21  Pac.  114, 
the  following  statement  of  principles 
from  Shearm.  &  Redf.  Neg.  4th  ed.  § 
217,  was  expressly  approved:  "It  has 
been  often  said  that  the  master  is  not 
liable  for  defects  in  such  things  to  a 
servant  whose  means  of  knowledge  there- 
of were  equal  to  those  of  the  master. 
But  this  is  an  erroneous  statement. 
The  master  has  no  right  to  assume  that 
the  servant  will  use  such  means  of 
knowledge  because  it  is  not  part  of  the 
duty  of  the  servant  to  inquire  into  the 
sufficiency  of  these  things.  The  servant 
has  a  right  to  rely  upon  the  master's  in- 
quiry, because  it  is  the  master's  duty 
so  to  inquire;  and  the  servant  may  just- 
ly assume  that  all  these  things  are  fit 
and   suitable   for   the  use   which   he   is 
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the  jury  to  suppose  that  the  law  infers  constructive  notice  in  all  cases 
where  his  means  of  knowledge  were  equal  to  those  of  the  master.^ 


directed  to  make  of  them.  The  true 
definition  is  that,  when  circumstances 
make  it  the  duty  of  the  servant  to  in- 
quire, it  is  contributory  negligence  on 
his  part  not  to  inquire."  This  pass- 
age, however,  has  been  considerably 
modified  by  the  learned  authors  in  the 
last  edition  of  their  treatise.  Their 
present  view  is  thus  summarized: 
"The  true  rule  as  to  equal  knowledge 
is  that,  when  the  means  of  knowledge 
and  the  duty  to  use  those  means  are 
equal,  between  master  and  servant,  and 
neither  uses  those  means,  both  are 
equally  at  fault."  They  also  cite  some 
recent  cases  which,  in  their  opinion, 
show  that  the  doctrine  formerly  enunci- 
ated in  other  cases  to  the  effect  that  no 
action  can  be  maintained  where  the 
servant's  means  of  knowledge  were  equal 
to  those  of  the  master  has  now  been  re- 
pudiated. The  present  writer  is  unable 
to  concur  in  the  theory  that  this  doc- 
trine is  no  longer  accepted  by  some 
courts.  It  never  was  applied  to  any 
risks  except  those  of  certain  classes, 
(see  note  2  to  this  section,  and  §§  405, 
406,  supra) ,  and  it  is  quite  clear  from 
the  later  volumes  of  the  reports  that 
judges  have  evinced  no  disposition  to 
treat  it  as  an  inappropriate  criterion  ot 
the  servant's  constructive  knowledge  of 
such  risks. 

In  Austin  v.  Appling  (1891)  88  Ga. 
54,  13  S.  E.  955,  it  was  remarked  that 
the  rule  to  the  result  of  an  equality  of 
the  means  of  knowledge  must  always  be 
considered  with  reference  both  to  the 
duties  of  the  servant  and  to  the  ques- 
tion whether  the  defect  was  or  was  not 
an  obvious  one. 

'  An  instruction  that,  if  servant  had 
the  same  means  of  knowledge  as  the 
master,  he  could  not  recover,  was  held 
to  have  been  rightly  refused  for  the  rea- 
son that  it  did  not  appear  from  the  evi- 
dence that  it  was  a  part  of  his  duty 
to  inspect  the  defective  appliance. 
Austin  v.  Appling  ( 1891 )  88  Ga.  54,  13 
S.  E.  955.  An  unqualified  instruction 
to  the  effect  that  Imowledge  is  imput- 
able to  the  servant  if  the  dangerous  con- 
ditions were  equally  open  to  his  inspec- 
tion and  that  of  the  master  is  erroneous. 
Texas,  8.  V.  &  N.  W.  R.  Go.  v.  Guy 
(1893;  Tex.  Civ.  App.)  23  S.  W.  633. 
So  is  an  instruction  that  the  servant 
could  not  recover  if  he  could  have 
discovered  the  alleged  defect  as  well  as 


the  master,  and  did  not  do  so  (Evans  v. 
Chamberlain  [1893]  40  S.  C.  104,  18  S. 
E.  213)  ;  or  if  he  had  the  "same  means" 
of  knowledge  as  the  master  (Louisville 
&  N.  B.  Go.  v.  Kelly  [1894]  11  C.  C.  A. 
260,  24  U.  S.  App.  103,  63  Fed.  407; 
International  d  G.  N.  R.  Go.  v.  Cook 
[1897]  16  Tex.  Civ.  App.  386,  41  S.  W. 
665;  Muldowney  v.  Illinois  C.  R.  Co. 
[1873]  36  Iowa,  470;  but  see  contra 
Ogden  v.  Rummens  [1863]  3  Fost.  &  F. 
751,  §  405,  note  1,  supra)  ;  or  "equal 
opportunities"  of  knowledge  (  Pittsburgh, 
G.  C.  &  St.  L.  R.  Go.  v.  Woodward 
[1894]  9  Ind.  App.  169,  36  N.  E.  442; 
Champion  Ice  Mfg.  d  Gold  Storage  Co. 
V.  Carter  [1899]  21  Ky.  L.  Rep.  210,  51 
S.  W.  16)  ;  or  "as  good  means  or  oppor- 
tunity" of  knowledge  ( Wedgwood  v.  Chi- 
cago £  N.  W.  B.  Go.  [1878]  44  Wis.  44 
[court  declined  to  say  that  the  instruc- 
tion should  have  been  given  because  the 
defect  was  one  of  long  standing] )  ;  or 
"equal  means"  of  knowledge  (Texas  d 
P.  R.  Go.  V.  Kenna  [1899;  Tex.  Civ. 
App.]  52  S.  W.  555  [building  near  rail- 
way track] ;  Williams  v.  Missouri  P.  R. 
Co.  [1891]  109  Mo.  475,  18  S.  W.  1098 
[incompetent  coservant] )  ;  or  "equal 
facilities"  for  ascertaining  the  daoager 
(Laivrenoe  v.  Texas  C.  R.  Co.  [1901; 
Tex.  Civ.  App.]  61  S.  W.  342  [incom- 
petency of  servant]  ;  International  d 
G.  N.  R.  Co.  V.  Elkins  [1899;  Tex.  Civ. 
App.]  54  S.  W.  931  [defective  rope]). 

It  has  also  been  held  proper  to  refuse 
an  instruction  that  the  servant  could  not 
recover  unless  he  had  not  equal  means 
of  knowledge,  as  compared  with  the  mas- 
ter. (Silveira  v.  Iversen  [1900]  128 
Cal.  187,  60  Pac.  687  [defective  reefing 
pennant] )  ;  or  unless  he  showed  that  he 
did  not  have  opportunities  equal  to  those 
of  his  master  for  discovering  the  defect 
(Pittsburgh,  C.  G.  d  St.  L.  R.  Go.  v. 
Woodward  [1893]  9  Ind.  App.  169,  36 
N.  E.  442.  [drawbar] ) . 

An  instruction  (words  not  given)  in 
which  the. necessity  for  the  exercise  of 
reasonable  care  and  diligence  on  the 
part  of  the  plaintiff  is  ignored,  and  by 
which  the  jury  are  required  to  balance 
the  opportunities  as  between  the  plain- 
tiff and  defendant  merely,  without  any 
guide  as  to  when  either  party  should  be 
chargeable  with  knowledge  of  the  fact, 
is  properly  refused.  Western  Stone  Co. 
V.  Whalen  (1894)  151  111.  472,  38  N. 
E.  241. 
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In  some  instances  it  is  possible  to  deduce  the  impropriety  of  testing 
the  obligations  of  the  master  and  servant  by  the  same  standards  from 
the  consideration  that  the  former  possessed  a  larger  measure  of  tech- 
nical knowledge  and  skill,  and  was  therefore  able  to  obtain  a  more 
correct  appreciation  than  the  latter  of  the  dangers  incident  to  the 
employment.*  In  others  the  excusable  character  of  the  servant's 
ignorance  will  be  suggested  by  the  fact  that,  at  the  conjuncture  or 
conjunctures  at  which  the  servant  was,  so  far  as  regards  locality, 
favorably  situated  for  ascertaining  the  existence  of  the  dangerous 
conditions  which  caused  his  injury,  his  attention  was  absorbed  in 
the  performance  of  duties  which  were  of  such  a  character  that  it  was 
impossible  for  him  to  utilize  fully  his  faculties  of  obsei-vation.*  See 
§§  402,  supra,  and  413,  infra. 

*  "It  is,  in  most  cases,  impossible  that  fective  wheel  on  the  locomotive,  even 
a  workman  can  judge  of  the  condition  of  though  the  wheel  was  open  to  his  in- 
a  complex  and  dangerous  machine  wield-  spection  and  very  much  worn,  for  it  is 
ing  irresistible  mechanical  power,  and,  if  a  matter  of  skill  to  know  how  much 
he  could,  he  is  quite  incapable  of  esti-  wear  such  a  wheel  will  stand.  Bridges 
mating  the  degree  of  risk  involved  in  dif-  v.  St.  Louis,  I.  M.  &  B.  R.  Go.  (1879)  6 
ferent   conditions   of  the   machine;   but   Mo.  App.  389. 

the  master  may  be  able,  and  generally  is  A  miner  is  not  bound  to  know  whether 
able,  to  estimate  both."  Clarke  v.  an  elaborate  system  of  timbering  in  the 
Holmes  (1862)  7  Hurlst.  &  N.  937,  948,  stope  of  a  mine  is  efficient  or  insecure. 
31  L.  J.  Bxch.  N.  S.  356,  8  Jur.  N.  S.  Eddy  v.  Aurora  Iron  Min.  Co.  (1890)  81 
992,  10  Week.  Rep.  405,  per  Byles,  J.  Mich.  548,  46  N.  W.  17. 

"The  degrees  of  care  required  of  the  An  inexperienced  miner  cannot  be  ex- 
masrter  and  servant  also  diflfer  because  pected  to  search  the  rock  and  ground  at 
defects  in  a  piece  of  machinery  or  in  the  the  bottom  of  a  shaft  to  see  if  there  are 
roof  of  a  mine  that  to  the  eye  of  a  com-  any  missed  shots,  before  starting  a  drill, 
petent  inspector,  such  as  the  master  em-  Anderson  v.  Daly  Min.  Co.  ( 1897 )  15 
ploys,  portend  unnecessary  and  unrea-  Utah,  22,  49  Pae.  126. 
sonable  risks  and  great  danger,  may  On  the  ground  that  the  danger  inci- 
have  no  such  significance  to  a  laborer  dent  to  the  use  of  a  switch  rope  as  a 
or  miner  who  has  had  no  experience  in  coupling  between  two  cars  in  a  construc- 
watching  or  caring  for  machinery  or  tion  train  was  not  an  abnormally  dan- 
roofs  of  slopes  in  a  mine;  and  the  latter  gerous  contrivance,  contributory  negli- 
is  not  chargeable  with  contributory  neg-  gence  was  denied  to  be  an  inference  in 
ligence  simply  because  he  sees  or  knows  point  of  law  in  Muirhead  v.  Hannibal  d 
the  defects,  unless  a  reasonably  intelli-  St.  J.  R.  Co.  (1885)  19  Mo.  App.  634. 
gent  and  prudent  man  would,  under  like  'In  Haley  v.  Case  (1886)  142  Mass. 
circumstances,  have  knovm  or  appre-  316,  7  N.  E.  877,  the  servant  was  a 
hended  the  risks  which  those  defects  in-  teamster,  and  he  was  injured  by  strik- 
dieate."  Union  P.  R.  Go.  t.  Jarvi  ing  against  the  top  of  a  gateway 
(1892)  3  C.  C.  A.  433,  10  U.  S.  App.  through  which  he  was  backing  his  team 
439,  53  Fed.  Rep.  65.  in  the  presence  and  under  the  direction 

The  servant,  although  a  man  of  ordi-  of  his  ma,ster.  The  court  said:  "From 
nary  prudence,  as  well  as  experience,  the  testimony  it  was  competent  for  the 
may  be  quite  incapable  of  appreciating  jury  to  find  that  the  defendant  Dodge 
the  degree  of  risk  involved  in  the  use  assumed  the  personal  direction  and  con- 
of  a  certain  kind  of  machinery,  while  the  trol  of  the  plaintiff  in  determining 
master  may  be  and  generally  is  capable,  where  the  team  should  be  driven,  and 
Russell  V.  Minneapolis  &  St.  L.  R.  Co.  that  he  was  familiar  with  the  practice 
(1884)  32  Minn.  230,  20  N.  W.  147.  A  of  driving  loaded  vans  under  the  gate- 
fireman  is  not  necessarily  barred  from  way ;  that  the  plaintiff  had  never  driven 
recovery   for  injuries   caused  by  a  de-   under  the  gateway  before;  that  the  dan- 
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But  it  is  clear  that  there  are  numerous  cases  in  which  none  of  these 
considerations  is  pertinent.  The  technical  knowledge  of  the  servant 
in  regard  to  such  conditions  as  those  which  caused  the  injury  is  often 
fully  as  great  as  that  of  the  master.  See  §  406,  supra.  Nor  will 
it  be  denied  that,  in  many  instances,  time  and  place  and  means  are 
perfectly  favorable  for  a  searching  and  exhaustive  examination  of 
the  environment  by  the  servant.  As  a  matter  of  ultimate  analysis, 
it  will  be  found  that  the  logical  basis  of  the  doctrine  which  thus 
places  the  master  and  the  servant  upon  different  footings  in  regard 
to  imputed  knowledge  of  risks  is  to  be  found  in  the  fact  that  it  is  the 
special  and  appropriate  function  of  the  former  to  furnish  and  super- 
vise the  instrumentalities  of  his  business,  and  the  special  and  appro- 
priate function  of  the  servant  to  use  those  instrumentalities.  The 
duty  of  making  a  reasonably  careful  examination  of  the  instrumen- 
talities is  a  natural  and  necessary  incident  of  the  former  function, 
but  not  of  the  latter.®     See  the  following  subtitle. 

In  the  opinion  of  the  present  writer,  the  practice  of  comparing  the 
master's  and  the  servant's  means  of  knowledge  has  been  productive 
of  much  confusion  of  thought,  which  is  apt  to  operate  to  the  sea-vant's 
disadvantage  by  imposing  upon  him  too  high  a  standard  of  care.  It 
would  have  been  far  preferable  to  refrain  from  importing  into  the 
discussions  in  this  class  of  cases  an  element  which  is  wholly  unnec- 
essary, inasmuch  as  the  ultimate  question  in  every  instance  must  be 
simply  whether  a  person  who  had  the  same  natural  and  acquired  ca- 
pacities for  observation,  and  had  been  placed  in  the  same  position, 
as  the  servant,  would  have  discovered  the  danger  by  the  exercise  of 
ordinary  care.  The  extent  of  the  obligatory  knowledge  of  the  master 
under  the  given  circumstances  seems  to  be  a  wholly  irrelevant  con- 
sideration. 

ger  was  not  obvious  from  the  place  knew,  but  what  each  reasonably  ought 
where  the  plaintiff  started  his  team,  in  to  have  known,  concerning  the  risk;  and 
any  such  sense  that  it  was  not  a  rea-  we  cannot  say  that  identically  the  same 
sonable  opinion  from  observation  at  this  duty  rested  on  the  servant  and  on  the 
place  that  he  could  drive  through  the  master  seasonably  to  ascertain  the  ex- 
gateway  in  safety;  that  the  plaintiff's  tent  of  the  danger  involved  in  perform- 
attention  was  necessarily  chiefly  devoted  ing  the  work  in  the  manner  ordered  by 
to  the  management  of  the  horses,  and  the  master." 

that  he  did  not  discover  the  danger  until  '  In  Louisville  &  N.  R.   Co.  v.  Kelly 

it  was  too  late  to  save  himself;  and  that  (1894)    11  C.  C.  A.  260,  24  U.  S.  App. 

the  defendant  had  better  means  of  ob-  103,  63  Fed.  407,  the  court  remarked: 

serration  and  of  seasonably  appreciating  "The  railroad  company  owed  to  the  de- 

the  danger,  and  either  did  not  warn  the  fendant  in  enor  the  duty  to  use  due 

plaintiff  at  all,  or    warned  him  when  it  care  in  selecting  firemen,  engineers,  and 

was  too  late.    On  such  findings,  we  can-  others  with  whom  he  was   required  to 

not  say  that  the  plaintiff  was  not  in  ex-  work,  and  to  that  end  was  bound  to  a 

ercise  of  due  care,  or  that  the  defendant  diligent  use  of  its  means  of  knowledge; 

was.     The  test  is  not  only  what  each  but  the  defendant  in  error  was  under 
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E.  See V ant's  duty  as  eegaeds  inspection  and  inquiet. 

408.  Servant  not  ordinarily  charged  with  the  duty  of  inspection  or 
inquiry. —  From  the  remarks  at  the  end  of  the  preceding  section  it 
is  apparent  that  an  investigation  into  the  meaning  and  effect  of  the 
doctrine  there  discussed  conducts  us  directly  to  another  doctrine 
which  has  been  enunciated  and  applied  with  great  frequency;  viz., 
that,  as  a  general  rule,  the  servant  is  under  no  obligation  either  to 
inspect  that  part  of  the  plant  by  which  his  safety  may  be  affected,  or 
to  inquire  into  the  details  of  the  system  adopted  for  the  conduct  of 
the  master's  business,  for  the  purpose  of  discovering  concealed  dan- 
gers which  woiild  not  be  disclosed  by  superficial  observation.-' 

The  duty  of  inspection  does  not  i*est  upon  a  superior  servant,  any 
more  than  upon  mere  subordinates,  except  in  so  far  as  it  may  be 
properly  incident  to  the  functions  assigned  to  him.^ 

In  some  cases  language  is  used  which  seems  to  imply  that  there  is 
an  essential  distinction  between  the  extent  of  a  servant's  obligations, 
according  as  the  instrumentality  in  question  was  or  was  not  one 
which  he  was  required  to  use  in  the  course  of  his  employment. 
Thus,  it  has  been  said  that  he  is  entitled  to  assume  that  an  instru- 
mentality is  safe,  where  the  defect  existed  in  a  department  of  the 
work  with  which  he  had  nothing  to  do  by  way  of  inspection  or  re- 
no  duty  in  that  respect,  and  therefore  put  a  proper  elevator  in  the  store,  with- 
could  be  affected  only  by  the  knowledge  out  inspecting  it.  Eastman  v.  Curtis 
which  he  had,  including  what  was  mthin  (189.5)  67  Vt.  432,  32  Atl.  232.  The 
his  observation  at  the  time  of  the  in-  contention  of  the  master  was  that  the 
jury."  duty  of  inspection  devolved  on  the  serv- 

'  A  servant  is  not  under  the  duty  of  ant  under  the  circumstances,  but  there 
inspecting  the  appliances  about  which  was  no  evidence  that  the  injury  was  due 
he  works,  in  search  of  hidden  or  unap-  to  an  omission  to  inspect  during  the 
prehended  sources  of  danger.  Atchison,  time  the  servant  was  in  charge,  but,  so 
T.  &  8.  F.  R.  Co.  y.  Mulligan  (1895)  14  far  as  appeared,  it  was  caused  by  a  de- 
C.  C.  A.  547,  34  U.  S.  App.  1,  67  Fed.   fective  construction. 

569.  A  servant  is  not  bound  "to  make  That  an  employee  is  foreman  of  the 
close  scrutiny  into  all  the  details  of  the  shop  in  which  he  works  will  not  prevent 
instrumentalities  with  which  he  deals."  his  recovery  for  damages  caused  by  de- 
Johnston  v.  Oregon  Short  Line  R.  Co.  fective  appliances,  unless  it  is  his  duty 
(1892)  23  Or.  94,  31  Pac.  283.  A  serv-  to  see  that  they  are  kept  in  order, 
ant  is  under  no  primary  obligation  to  Nicholds  v.  Crystal  Plate  Class  Co. 
investigate  the  fitness  and  safety  of  the  (1894)  126  Mo.  55,  27  S.  W.  516,  28 
instrumentalities.     Chicago   &  E.  I.  R.    S.  W.  991. 

Co.  V.  Mines  (1890)  132  111.  169,  23  N.  A  yardraaster  is  not  bound  to  inspect 
E.  1021,  AiBrming  (1889)  33  111.  App.  the  ties  in  the  yard  where  he  is  em- 
271  ■  pioneer  Cooperage  Co.  v.  Romano-  ployed.  Pennsylvania  Co.  v.  Brush 
wiex  (1899)  85  111.  App.  407,  Affirmed  in  (1891)  1.30  Ind.  347,  28  N.  E.  615. 
(1900)  186  111.  1,  57  N.  E.  864.  See  The  foreman  in  charge  of  a  derrick 
also  cases  cited  in  the  ensuing  notes.  car,  its  crew,  and  the  work  performed  by 

"  One  employed  to  take  entire  charge    them,  who  has  no  knowledge  or  oppor- 
of  the  business  in  his  employer's   store    tunity  to  acquire  knowledge  of  latent  de- 
until  the  latter  is  able  to  be  out  has  a    fects  in  the  car,  has  the  right  to  repose 
richt  to  rely  upon  the  employer's  having   confidence  in  the  prudence  and  caution 
"  Vol.  I.  M.  &  S.— 72. 
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pair;"  that  the  law  requires  the  servant  to  know  such  defects  as  he 
ought  to  see  by  the  exercise  of  diligence  in  his  employment,  but 
not  defects  in  connection  with  which  he  is  not  obliged  to  labor;* 
that  it  is  incumbent  on  an  employee  to  know  whatever  is  embraced 
in  his  special  line  of  employment,  but  that  he  is  not  required  to 
know  those  things  which  belong  to  a  different  branch  of  service;'' 
that  he  is  not  bound  to  look  out  for  sources  of  danger  entirely  dis- 
connected from  his  work;"  that  the  law  does  not  under  any  cir- 
cumstances exact  of  an  employee  the  use  of  diligence  in  ascertain- 
ing defects  in  regard  to  such  appliances  or  instruments  as  he  is 
not  himself  engaged  in  using,  but  charges  him  with  knowledge  of 
such  only  as  are  open  to  his  observation/  It  is  obvious,  however, 
from  an  examination  of  many  of  the  decisions  cited  in  §  411,  in- 
fra, that  these  statements  are  not  to  be  understood  as  embodying 
the  doctrine  that  the  only  conditions  in  respect  to  which  a  servant 
is  exempt  from  the  duty  of  inspection  are  those  parts  of  the  plant 
which  are  thus  designated.  Such  forms  of  expression  were  evidently 
suggested  by  the  particular  circumstances  which  happened  to  be  un- 
der review. 

In  other  cases  a  distinction  has  been  taken  between  simple  and 
complex  instrumentalities,  the  theory  being  that  a  servant  is  bound 
to  see  that  one  of  the  former  description  is  safe  when  it  is  placed 
in  his  hands,  but  that  no  such  obligation  is  predicable  with  respect 
to  the  latter.*  If  this  distinction  is  intended  to  lead  up  to  the  con- 
clusion that  the  responsibility  for  injuries  caused  by  defects  in  sim- 
ple appliances  always  rests  upon  the  servant,  it  seems  impossible  to 
concede  its  validity.  In  such  appliances,  not  less  than  in  those  of 
a  more  elaborate  description,  there  may  be  latent  defects  which  it  is 
quite  impossible  for  the  servant  to  discover  by  means  of  any  teste 
which  he  has  the  means  of  making.  'No  logical  reason  whatever 
can  be  suggested  why  the  general  principle  that  a  servant  does  not 
assume  any  abnormal  risks  of  which  he  has  neither  actual  nor  con- 
structive knowledge  should  in  this  instance  be  broken  into. 

of  the  railroad  company  in  furnishing  '  Missouri    P.    R.    Co.    v.    Lehmberg 

him  a  car  in  a  reasonably  safe  condition.  (1889)   75  Tex.  61,  12  S.  W.  838. 

Chicaqo  &  E.  R.  Co.  v.  Branyan  (1894)  'Wicholds  v.  Crystal  Plate  Glass  Co. 

10  Ind.  App.  570,  37  N.  E.  190.  (1894)   126  Mo.  55,  27  S.  W.  516,  28  S. 

'  WalOhier   v.   Hannibal   &   St.   J.   B.  W.  991,  distinguished  between  such  ap- 

Oo.   1 1885)  87  Mo.  37.  pliances   as   a   spade,   hoe,   hammer,   or 

'Pennsylvania  Co.  v.  Burgett   (1893)  sledge,  and  a  crane.     It  has  been  held 

7  Ind.  App.  352,  33  N.  E.  914,  34  N.  E.  that   a   company  does  not  owe  an  em- 

650.  ployee  the  duty  of  inspecting  during  its 

'Bowers  v.  Union  P.  R.  Co.   (1885)   4  use  a.  push  pole  8  feet  long  and  6  inches 

Utah,  215,  7  Pac.  251.  in  diameter,  but  may  rely  on  the  pre- 

'  Johnson  v.  Tacoma  Mill  Co.   (1900)  sumption  that  the  one  using  it  will  first 

22  Wash.  88,  UO  Pac.  53.  detect  any  defect.      Miller  v.  Erie  R.  Co 
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409.  Rationale  of  tliis  doctrine.—  The  doctrine  Avhieli  exempts  serv- 
ants from  the  duty  of  inspection  may  he  referred  to  a.nj  one  of  tliree 
conceptions.  Wliich  of  these  conceptions  is  to  be  regarded  as  the 
primary  one  it  is  impossible  to  say.  jSTor  is  it  a  matter  of  any 
great  practical  importance.  It  will  be  sufficient  to  observe  that  they 
are  interdependent  in  such  a  sense  that  any  one  of  them  may  be  de- 
duced from  either  of  the  other  tvsro. 

a.  Servant  noi  hound  to  take  notice  of  concealed  defects. — - 
In  the  first  place  it  is  possible  to  view  the  doctrine  as  being 
simply  a  mode  of  expressing  the  idea  that  a  servant  is  not  charge- 
able with  knowledge  of  conditions  which  may  be  described  by  the 
terms  "concealed,"  "hidden,"  "latent,"  etc.  Assuming  this  to  be  a 
fundamental  principle,  it  is  clear  that  the  servant  is  not  bound  to 
make  any  attempt  to  discover  such  condition.^ 

(1897)   21  App.  Div.  45,  47  N.  Y.  Supp.    tween  the  position  of  such  a  servant  in 
285.  the  cases  where  the  dangers  arose  from 

'■  "The  servant  is  not  bound  to  inspect  fixed  conditions  and  in  cases  where  the 
the  appliances  to  see  whether  or  not  dangers  were  the  result  of  changes  in 
there  are  latent  defects  that  render  their  those  conditions:  "The  distinguishing 
use  more  than  ordinarily  dangerous,  but  principle  between  these  two  classes  of 
is  only  required  to  ascertain  such  defects  cases  is  that  in  the  one  the  defects  are 
or  hazards  as  are  obvious  to  the  senses."  visible  and  apparent,  and  the  dangers 
Yates  V.  McCullough  Iron  Go.  (1888)  69  therefrom  are  presumed  to  be  known  and 
Md.  370,  16  Atl.  280.  assumed,  while  in  the  other  the  danger 

"A  servant  is  expected  to  observe  such  is  not  seen,  and  no  such  presumption 
objects  only,  in  the  absence  of  notice,  as  arises.  The  condition  of  the  switches 
would  in  an  instant  convince  him  of  and  frogs,  the  degree  of  the  curvature 
their  danger."  Johnston  v.  Oregon  of  the  track,  are  all  fixed  conditions 
Short  Line  B.  Co.  (1892)  23  Or.  94,  31  which  are  visible  to  the  eye.  The  ex- 
Pac.  283.  perienced  employee  knows  that  he  is  to 

The  case  is  for  the  jury  where  the  serve  the  railroad  company  with  its  road 
risk  was  one  which  was  "not  open  and  and  ears  in  the  condition  in  which  he 
patent  or  ordinarily  discernible  by  the  sees  them,  and  he  knows  the  danger  that 
use  of  one's  senses."  Lund  v.  E.  S.  may  attend  such  service.  But  he  does 
Woodjrorih  &  Co.  (1899)  75  Minn.  501,  not  necessarily  know,  and  he  cannot  be 
78  N.  W.  81.  The  servant's  duty  to  use  expected  to  meet,  dangers  which  arise 
"reasonable  care"  does  not  cast  upon  from  changes  in  those  conditions,  how- 
him  the  duty  to  discover  latent  defects,  ever  apparent  may  be  the  causes  which 
Wabash  d  W.  R.  Co.  v.  Morgan  (1892)  produce  them.  He  is  not  presumed  to 
132  Ind.  430,  31  N.  B.  661.  A  servant  is  know  that  the  rains  and  floods  will  have 
not  bound  to  observe  "latent"  defects,  covered  the  track  with  earth  and  sand 
Faren  v.  Sellers  ( 1887 )  39  La.  Ann.  at  a  place  where  common  prudence 
1011,  8  So.  363.  A  servant  is  not  would  require  that  provision  be  made 
chargeable  with  knowledge  of  dangerous  against  the  occurrence  of  such  an  ob- 
conditions  which  can  only  be  discovered  struction.  He  is  not  required  to  assume 
by  a  careful  inspection.  Rice  &  B.  that  ice  and  snow  will  be  allowed  negli- 
Malting  Co.  v.  Paulsen  (1893)  51  111.  gently  to  accumulate  upon  the  track  and 
App.  123.  switches,  or  that  other  obstructions  will 

In  Oregon  Short  Line  &  V.  N.  R.  Co.  be  placed  on  or  about  the  same,  so  a'< 
V.  Tracy  (1895)  14  C.  C.  A.  199,  29  U.  to  render  the  track  unsafe,  or  his  work 
S.  App.  529,  66  Fed.  931,  the  court,  in  more  dangerous  than  it  otherwise  would 
declining  to  hold  a  trainman  chargeable,   be." 

as  matter  of  law,  with  notice  of  an  ob-        See  also  §  413,  notes  4  to  9,  infra. 
struction  on  a  side  track,  created  by  a 
growth  of  brush,  thus  differentiated  be- 
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b.  Different  standards  of  care  in  the  case  of  master  and  serv- 
ant.— In  another  type  of  statements  in  which  the  servant  is 
declared  not  to  be  under  any  obligation  to  inspect  the  plant,  the 
logical  standpoint  seems  to  be  that  the  absence  of  that  obligation 
is  properly  deducible  from  a  principle,  the  correctness  of  which  is 
in  this  connection  taken  to  be  axiomatic,  viz.j  that,  in  view  of  the 
relative  positions  occupied  by  the  parties  to  the  contract  of  employ- 
ment, the  standard  of  duty  implied  by  the  phrase  "ordinary"  or 
"reasonable  care"  bears  a  different  meaning  according  as  the  con- 
structive knowledge  of  the  master  or  of  the  servant  may  be  in  ques- 
tion. But  it  will  be  observed  that,  in  some  of  these  statements,  the 
conception  discussed  in  the  next  subdivision  of  this  seotion  ia  also 
quite  prominent.^ 

'  "Both  master  and  servant  must  use  "The  duty  of  inspection  ia  by  law  im- 
reasonable  care  to  ascertain  defects  and  posed  upon  the  master.  He  is  under  ob- 
dangers;  but  reasonable  care  upon  the  ligation  to  search  for  and  discover,  if 
part  of  the  master  demands  inspection  discoverable  by  proper  examination, 
and  search  for  latent  and  hidden  defects  those  things  which  are  hidden  from  even 
and  causes  of  danger,  while  reasonable  the  careful  observation  of  the  servant  in 
care  upon  the  part  of  the  servant  re-  the  discharge  of  his  ordinary  duties.  As 
quires  attention  and  observation  of  to  those  hidden  or  concealed  defects, 
known  or  obvious  defects  and  perils."  master  and  servant  are  not  upon  an 
Louisville,  N.  A.  &  O.  B.  Co.  v.  Quinn  equality  of  obligation.  The  master 
(1896)  14  Ind.  App.  554,  43  N.  E.  240.  must  search  diligently;  the  servant  ob- 
"An  employee  is  required  to  observe  and  serve  carefully."  Pennsylvania  Co.  v. 
avoid  all  known  or  obvious  perils,  even  Witte  (1896)  15  Ind.  App.  683,  43  N. 
though  they  may  arise  from  defective  E.  319,  44  N.  E.  377. 
machinery  and  appliances;  but  he  is  not  In  Guthrie  v.  Louisville  &  2f.  R.  Co. 
bound  to  search  for  defects,  or  make  a  (1883)  11  Lea,  373,  47  Am.  Rep.  286, 
critical  inspection  of  the  appliances  where  the  plaintiff  was  injured  by  a  de- 
which  are  provided  for  his  use.  These  fective  maul,  the  court  remarked:  "In 
are  duties  of  the  employer."  Ohio  &  M.  reference  to  a  case  like  this,  the  true 
B.  Co.  V.  Pea/roy  (1891)  128  Ind.  197,  rule  is  that  the  duty  of  the  master  is 
27  N.  E.  479.  "Both  master  and  serv-  absolute  to  use  active  diligence  to  pre- 
ant  must  exercise  reasonable  care,  but  vent  improper  or  unsafe  tools  or  imple- 
reasonable  care  upon  the  part  of  the  ments  being  furnished  an  employee,  by 
servant  does  not  require  of  him  an  in-  which  he  may  be  injured.  ['Nashville  & 
spection  to  discover  latent  defects,  while  C.  R.  Co.  v.  Elliott  (I860)]  1  Coldw. 
reasonable  care  upon  the  part  of  the  613,  78  Am.  Dec.  506.  In  reference  to 
master  does  require  such  inspection  for  this  matter  the  employee  may  well  rely, 
him."  Salem  Stone  &  Lime  Co.  v.  Tepps  to  some  extent,  at  least,  on  the  faithful 
(1894)  10  Ind.  App.  516,  38  N.  E.  229.  performance  of  duty  on  the  part  of  his 
"While  it  is  true  that  both  master  and  employer,  and  therefore  what  might  be 
servant  will  be  held  to  know  that  which  ordinary  care  in  avoiding  an  independ- 
by  the  exorcise  of  reasonable  diligence  ent  danger  might  well  not  be  required 
they  might  have  learned,  still,  this  rule  to  the  same  extent  to  g:uard  against  a 
does  not  by  any  means  place  the  master  breach  of  duty  on  the  part  of  another, 
and  servant  upon  equality  as  to  the  acts  which  the  party  could  have  no  reason  to 
necessary  to  constitute  diligence.  He  is  anticipate.  The  employee  had  no  duty 
not  bound  to  search  for  defects,  or  make  to  perform,  under  the  facts  in  this  case, 
a  critical  inspection  of  the  appliances  as  to  the  repair  of  the  tools;  nor  was 
which  are  provided  for  his  use.  These  he  called  on  to  inspect  them  to  see 
are  duties  of  the  employer."  Pittsbuigh,  whether  the  master  might  not  have  neg- 
G.  C.  &  St.  L.  R.  Co.  v.  Woodward  leoted  his  duties  in  this  reference.  There 
(1894)   9  Ind.  App.  169,  36  N.  E.  442.   being   no   special   nare   imposed   by  the 
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c.  Servant  entitled  to  assume  that  the  master  has  performed  his 
duties  properly. — The  most  common  conception  of  the  doctrine  is 
that  which  treats  it  as  a  deduction  from  the  principle  already  de- 
veloped under  another  aspect  in  a  previous  chapter  (see  §§  354, 
355,  ante),  thait,  in,  the  absence  of  circumstances  suggestive  of  the 
imprudence  of  such  a  course,  a  servant  is  warranted  in  acting  upon 
the  assumption  that  his  master  has  fulfilled,  and  will  continue  to 
fuliil,  either  personally  or  by  means  of  some  employee  who  repre- 
sents him  ad  hanc  vicem,  his  duty  to  see  that  due  precautions  are 
taken  to  protect  his  servants  against  avoidable  and  unnecessary  dan- 
gers.® 

nature  of  his  position,  nor  obligation  to  The  master  is  held  to  know  the  defect, 
inspect  the  tools,  there  could  be  no  want  if  by  the  exercise  of  ordinary  care  he 
of  it,  or  negligence,  or  carelessness,  in  might  know  it.  The  servant  has  a  right 
not  doing  what  he  was  not  bound  to  do  to  assume  that  the  master  has  furnished 
by  the  nature  of  his  employment  and  him  safe  machinery,  unless  its  condition 
the  legal  obligations  arising  out  of  the  is  such  that  by  the  exercise  of  ordinary 
relations  existing  between  the  parties."  care  he  would  have  discovered  its  de- 
''The  sei'vant  is  bound  to  take  notice  fects."  Gutridge  v.  Missouri  P.  R.  Go, 
of  those  dangerous  defects  of  which  he  (1891)  105  Mo.  526,  16  S.  W.  943. 
has  knowledge  and  which  are  obvious  to  That  a  servant  is  not  required  to  ex- 
his  senses,  but  he  is  not  bound  to  investi-  ereise  the  same  degree  of  care  and  dili- 
gate  for  himself  a  department  of  work  gence  as  the  master  in  inspecting  and  in- 
with  which  he  has  nothing  to  do,  and  set  vestigating  risks  was  also  recognized  in 
up  his  J  udgment  against  that  of  his  mas-  Doyle  v.  Missouri,  K.  &  T.  Trust  Co. 
ter."  Devlin  v.  Wahash,  St.  L.  &  P.  B.  (1897)  140  Mo.  1,  41  S.  W.  255. 
Co.    (1885)    87  Mo.  549.  In  Houston   &   T.   C.   R.   Co.   v.   Mo- 

"It  is  the  duty  of  the  employer  to  ex-  Nama/ra  (1883)  59  Tex.  258,  the  court, 
ereise  reasonable  care  to  furnish  safe  after  speaking  of  the  duty  of  the  master 
machinery,  and  to  discover  defects  there-  to  keep  the  track  in  good  order,  and  the 
in.  But  the  employee  is  not  under  like  diligence  required  of  the  employer,  said : 
obligation  to  resort  to  means  for  the  dis-  "The  law  requires  no  such  extraordinary 
covery  of  defects.  He  has  a  right  to  pre-  vigilance  and  care  of  servants,  nor 
sume  that  his  employer  has  done  his  charges  them  with  knowledge  of  facts 
duty,  and  complied  with  the  reqidre-  which  they  could  have  known  only  by 
ments  of  the  law.  And  it  is  only  when  their  exercise."  Quoted  with  approval 
he  has  knowledge  of  defects  in  the  ma-  in  Texas  &  P.  R.  Go.  v.  Johnson  (1896) 
chinery  which  he  is  required  to  use,  and  89  Tex.  519,  35  S.  W.  1042. 
continues  to  use  them  without  objection.  It  is  error  to  sustain  a  demurrer  to 
that  he  is  presumed  to  waive  the  defect,  the  evidence,  based  on  the  theory  that  a 
Kroy  V.  Chicago,  R.  I.  &  P.  R.  Co.  servant  is  bound  to  exercise  every  pre- 
(1871)  32  Iowa,  357.  .  .  .  Of  course,  caution  for  his  safety.  Bender  v.  St. 
the  situation  of  the  plaintiff  and  his  Louis  <&  S.  F.  R.  Go.  (1896)  137  Mo. 
means  of  knowledge  may  be  proved  in   240,  37  S.  W.  132. 

order  to  enable  the  jury  to  determine  the  '  "It  being  the  duty  of  the  master  to 
fact  of  his  knowledge  of  the  condition  of  provide  suitable  and  proper  appliances, 
the  machinery  with  which  he  works,  the  employee  had  the  right  to  rely  on  the 
But  it  is  his  knowledge,  and  not  his  master  having  discharged  his  duty  in 
means  of  knowledge,  which  affects  his  this  respect,  and  he  is  not  bound  to 
right  to  recover."  Muldowney  v.  Illi-  search  for  defects."  Ohio  &  M.  R.  Co. 
nois  C.  R.  Co.  (1873)  36  Iowa,  470.  v.  Pearoy   (1890)    128  Ind.  204,  27  N. 

"The  difference  in  the  duty  of  the  mas-  E.  479. 
ter  and  servant  is,  the  master  is  bound  "A  person  when  employed  and  in- 
to look  for  defects,  while  the  servant  is  structed  to  commence  work  at  a  partiou- 
bound  only  to  discover  what  the  ordi-  lar  place  ...  is  under  no  obliga- 
,nary  use  of  the  appliance  would  make  tion,  in  order  to  protect  himself  from 
known  to  a  man  of  ordinary  prudence,  the   charge   of   contributory   negligence, 
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This  confidence  on  the  part  of  the  servant  is  more  especially  jus- 
tifiable where  a  promise  to  remove  certain  dangerous  conditions  has 
been  given  (see  chapter  xxii.^  post),  or  where  the  servant  is  comply- 
ing with  a  direct  order  (see  chapter  xxiii.^  pod),  or  where  he  has 
been  assured  that  there  is  no  danger  (see  chapter  xxiv.^  post). 

Where  the  employer's  rules  charge  two  servants  with  the  control 


first  to  go  all  through  the  building,  and 
make  himself  familiar  with  each  piece  of 
machinery,  and  the  danger  he  may  incur 
in  case  he  comes  in  contact  with  it  in 
its  then  condition.  It  is  sufficient  for 
him  that  in  entering  upon  the  active  dis- 
charge of  the  duties  assigned  him  he  as- 
certains wliat  he  is  expected  to  do,  and 
the  dangers  directly  connected  there- 
with, and  he  has  a  right  to  assume  that, 
in  the  performance  of  that  particular 
duty,  reasonable  facilities  therefor  will 
be  afforded  him,  without  coming  in  con- 
tact with  other  unforeseen  or  unsus- 
pected dangers."  Swoboda  v.  Ward 
(1879)  40  Mich.  423. 

"The  duty  of  the  company  to  this 
class  of  its  employees  is  to  provide  a 
roadway  in  all  respects  reasonably  safe 
for  the  running  of  its  trains  and  the  per- 
formance of  the  functions  imposed  upon 
them  by  the  exigencies  of  the  service, 
and  they  have  the  right  to  assume  with- 
out inquiry  or  investigation,  that  this 
duty  has  been  discharged.  The  onus  of 
inquiry  or  investigation  is  not  upon 
them."  Georgia  P.  B.  Co.  v.  Davis 
(1890)  92  Ala.  300,  9  So.  252,  quoted 
with  approval  in  Birmingham  R.  &  Elec- 
tric Go.  V.  Allen  (1892)  99  Ala.  359,  20 
L.  R.  A.  457,  13  So.  8. 

"It  is  the  duty  of  the  master,  and  not 
of  the  servant,  to  exercise  due  care  and 
diligence  to  ascertain  whether  the  ap- 
pliances furnished  are  safe  and  suitable, 
and  a  servant  has  a  right  to  assume, 
without  inquiry  or  examination,  that 
the  appliances  furnished  him  are  safe 
and  suitable."  Garter  v.  Oliver  Oil  Co. 
(1890)  34  S.  C.  211,  13  S.  E.  419,  cit- 
ing Lasure  v.  Graniteville  Mfg.  Co. 
(1882)  18  S.  C.  281. 

The  servant  "is  not  bound  to  make  an 
examination  to  find  defects.  There  is 
no  such  legal  obligation  imposed  upon 
him.  That  is  the  duty  of  the  master. 
The  servant  is  not  bound,  to  search  for 
dangers,  except  those  risks  which  are 
patent  to  ordinary  observation;  he  has 
a  right  to  rely  upon  the  judgment  and 
discretion  of  his  master,  and  that  he 
will    fully    perform    his    duty     toward 


him."  Little  BocJc.  M.  B.  &  T.  B.  Go. 
V.  Leverett  (1886)  48  Ark.  333,  3  S.  W. 
50. 

"The  duty  of  the  employee  to  exercise 
ordinary  care  as  to  any  risk  or  cause  of 
danger  does  not  serve  to  relieve  the  com- 
pany of  its  duty  of  careful  and  vigilant 
inspection,  or  devolve  it  on  the  em- 
ployee; for  the  latter,  while  in  the  ex- 
ercise of  ordinary  care,  and  until  ad- 
monished in  some  manner  to  the  con- 
trary, has  a  right  to  assume  that  the 
company  has  properly  discharged  the 
duties  it  owes  to  him  to  secure  his  safe- 
ty." Curtis  V.  Chicago  &  N.  W.  B.  Co. 
(1897)  95  Wis.  460,  70  N.  W.  665. 

"The  burden  of  furnishing  safe  ma- 
chinery, appliances,  surroundings,  etc., 
is  upon  the  master,  and  while  the  mas- 
ter is  not  to  be  held  liable  for  defects 
and  dangers  of  which  the  servant  is 
fully  informed,  yet  the  servant  is  au- 
thorized to  rely  upon  the  acts  of  the 
master  in  that  respect,  and  is  under  no 
primary  obligation  to  investigate  and 
test  the  fitness  and  safety  of  the  ma^ 
chinery,  surroundings,  etc.,  in  the  ab- 
sence of  notice  that  there  is  something 
wrong  in  that  respect."  Chicago  d  E. 
I.  B.  Co.  V.  Hines  (1890)  132  111.  169, 
23  N.  E.  1021,  Affirming  (1889)  33  111. 
App.  271. 

"We  think  it  equally  well  settled  that 
it  is  not  incumbent  upon  the  employee 
to  search  for  latent  defects  in  machinery 
or  implements  furnished  him  by  the  em- 
ployer, but  that  without  such  investiga- 
tion he  has  the  right  to  assume  that 
they  are  safe  and  sufficient  for  the  pur- 
pose." Porter  v.  Eannibal  &  St.  J.  B. 
Co.  (1879)  71  Mo.  66,  36  Am.  Rep.  454; 
Dale  V.  St.  Louis,  K.  C.  &  N.  B.  Co. 
(1876)   63  Mo.  459. 

"There  are  cases  where,  in  the  use  of 
machinery,  or  in  the  prosecution  of  a 
work  involving  some  degree  of  technical 
knowledge,  the  servant  cannot  be  pre- 
sumed to  know  the  risks  and  dangers  as 
well  as  the  master,  and  in  such  cases  the 
servant  can  rely  on  the  master's  superior 
knowledge  and  his  assurance  of  the  ab- 
sence of  danger.  This  is  also  true  where 
the  danger  proceeds  from  a  part  of  the 
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and  management  of  a  certain  piece  of  machinery,  and  one  of  them 
assumes  to  attend  to  a  duty  incident  to  the  functions  thus  imposed 

work  or  the  character  of  appliances  master's  proper  performance  of  his  duty 
which  the  servant's  labor  does  not  call  is  also  adverted  to  as  the  rationale  of  the 
him  in  contact  with,  or  make  him  eon-  servant's  exemption  from  the  duty  of  in- 
versant  with  their  condition."  O'Con-  spection  in  the  following,  among  many 
nell  V.  Clark  (1897)  22  App.  Div.  466,  other,  eases:  Gomben  v.  Belleville 
48  N.  Y.  Supp.  74.  Stone  Co.    (1896)    59  N.  J.  L.  226,   36 

"The  master  is  chargeable  with  knowl-  Atl.  473;  Louisville  d  IV.  R.  Go.  v.  Orr 
edge  which  he  might  have  acquired  by  (1890)  91  Ala.  554,  8  So.  360;  Kansas 
the  exercise  of  due  care,  the  same  as  if  City,  M.  &  B.  R.  Go.  v.  Burton  ( 1892 ) 
he  actually  possessed  it;  whereas  the  97  Ala.  240,  12  So.  88;  Pawnee  Goal  Co. 
servant  has  the  right  to  assume  that  all  v.  Roycc  (1900)  184  111.  402,  Reversing 
necessary  examinations  have  been  made  (1898)  79  111.  App.  469;  Goodrich  v. 
by  the  master,  and  is  not  required,  'Neic  York  C.  &  E.  R.  R.  Co.  (1889)  116 
either  in  person  or  by  another  employed  N.  Y.  398,  5  L.  R.  A.  750,  22  N.  E.  397 ; 
by  him  for  the  purpose,  to  examine  the  Bird  v.  Long  Island  R.  Co.  (1896)  11 
machinery  as  to  fitness  and  sufficiency."  App.  Div.  134,  42  N.  Y.  Supp.  888 ;  Ghi- 
Housfon  &  T.  G.  R.  Co.  v.  McNamara  cago  &  E.  R.  Co.  v.  Branyan  (1894)  10 
(1883)  59  Tex.  258,  quoted  with  ap-  Ind.  App.  570,  37  N.  E.  190;  Jones  v. 
proval  in  Texas  <&  P.  R.  Co.  v.  Johnson  Shav,  (1897)  16  Tex.  Civ.  App.  290,  41 
(1896)  89  Tex.  519,  35  S.  W.  1042.  S.   W.   690;     Boyle    v.    Degnon-McLean 

A  servant  has  a,  right  "to  rely  some-  Constr.  Co.  (1900)  47  App.  Div.  311,  61 
what  on  the  expectation"  that  the  mas-  N.  Y.  Supp.  1043,  Leave  to  Appeal  De- 
ter will  provide  safe  machinery,  and  is  nied  (1900)  49  App.  Div.  636,  63  N.  Y. 
"not  called  upon  to  be  overstrict  in  an  Supp.  1105;  Louisville,  N.  A.  &  C.  R. 
examination  into  its  safety."  Myers  v.  Go.  v.  Wright  (1888)  115  Ind.  378,  16 
Hudson  Iron  Co.  (1889)  150  Mass.  125,  N.  E.  145;  Boyce  v.  Fitzpatrick  (1881) 
22  N.  E.  631.  "A  servant  has  a  right  80  Ind.  526,  529 ;  Nord  Deutscher  Lloyd 
to  assume  that  his  employer  will  not,  by  S.  8.  Go.  v.  Ingebregsten  (1894)  57  N. 
any  act  over  which  the  servant  has  no  J.  L.  401,  31  Atl.  619. 
control,  render  his  position  extra-haz-  Variants  upon  this  form  of  expression 
ardous."  Wills  v.  Gape  Girardeau  8.  are  exemplified  in  the  statements  that 
W.  R.  Go.   (1890)  44  Mo.  App.  51.  the  servant  "has  a  right  to  assume,  in 

It  is  the  master's  duty  to  see  that  the  the  absence  of  notice  to  the  contrary,  or 
place  of  work  is  safe,  and  the  servant  of  something  to  put  him  on  inquiry, 
has  the  right  to  rely  upon  the  belief  that  that  the  master  has  performed  his  duty, 
the  master  has  made  it  safe.  Hence,  and  hence,  to  a  certain  extent,  to  rely 
the  obligation  of  the  servant  to  be  ac-  on  the  superior  judgment  of  his  master" 
quainted  with  the  danger  is  not  the  (Russell  v.  Minneapolis  &  St.  L.  R.  Go. 
same  as  that  of  the  master.  The  latter  [1884]  32  Minn.  230,  20  N.  W.  147 ; 
is  liable  if  it  might  have  known  of  the  Austin  v.  Appling  [1891]  88  Ga.  54,  13 
danger  by  the  exercise  of  due  care.  II-  S.  E.  955)  ;  that  a  servant  has  the  right 
linois  Steel  Go.  v.  Schymanowski  (1896)  to  rely  on  the  superior  knowledge  and 
162  111.  461,  44  N.  E.  876,  Affirming  judgment  of  his  master,  and  to  assume 
(1895)   59  111.  App.  32.  that  the  latter  will  not  expose  him  to 

A  servant  is  not  under  any  duty  to  evitable  risk,  and  that  he  has  taken 
make  an  examination  where  he  has  a  proper  precautions  to  guard  him  from 
right  to  expect  safety  and  there  is  noth-  danger  [Faren  v.  Sellers  [1887]  39  La. 
ing  to  put  him  on  inquiry  as  to  the  Ann.  1011,  3  So.  363)  ;  that  a  servant  is 
existence  of  danger.  Southern  P.  R.  not  bound  to  inform  himself  as  to  the 
Go.  V.  Markey  (1892;  Tex.)  19  S.  W.  safety  of  the  premises  or  material  to  be 
392.  used,  "where  the    master    has    superior 

The  primary  responsibility,  it  has  means  of  knowledge,  and  the  circum- 
been  said,  rests  on  the  employer  or  his  stances  authorize  the  servant  to  rely 
representative,  and  the  servant  may  upon  him  because  of  want  of  equal  op- 
well  trust  something  to  them  in  deter-  portunity."  {Bogenschutz  v.  Smith 
mining  whether  he  can  work  in  safety.  [1886]  84  Ky.  330,  1  S.  W.  578). 
Hennessy  v.  Boston  ( 1894 )  161  Mass.  The  servant's  reliance  upon  the  knowl- 
502,  37  N.  E.  668.  edge  or  judgment  of    the    employee    in 

'£he  servant's  right  to  rely  upon  the  charge  of  the  given  instrumentality  has 
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upon  both  of  them,  the  other  may  rely  upon  the  presumption  that 
that  duty  has  been  properly  performed.* 

If  an  appliance  has  just  been  inspected  by  the  proper  employee, 
the  obligation  of  the  servant  to  examine  it  may  be  said  to  reach  the 
vanishing  point.' 

410.  Doctrine  considered  with  reference  to  the  sufficiency  of  the  com- 
plaint.— The  servant  is  not  required  to  aver  facts  showing  affirma- 
tively tiiat  he  had  no  means  of  knowledge;  it  is  sufficient  to  aver 
that  he  had  no  knowledge.-^  Nor  is  it  necessary  for  him  to  allege 
that  he  carefully  examined  the  dangerous  instrumentality  before  us- 
ing it.^ 

A  complaint  is  not  demurrable  where  the  defects  alleged  are  of 
such  a  nature  that  the  injured  servant  was  not  bound  to  look  out  for 
them.^ 

410a.  Doctrine  considered  with  reference  to  the  propriety  of  the  in- 
structions.— a.  Correct. — In  any  case  where  no  evidence  has  been 
introduced  which  would  warrant  the  inference  that  the  functions  of 
the  injured  servant  were  of  such  a  nature  as  to  cast  the  duty  of  in- 
spection upon  him  (see  §§  413  ei  seq.,  infra),  an  instruction  which 
directly  enunciates  the  doctrine  that  he  is  not  subject  to  that  duty 

been  treated  as  an  element  which  ren-  111.  App.  243;  "New  Orleans  &  N.  E.  R. 
dere  it  impossible  to  say,  as  matter  of  Co.  v.  Clements  (1900)  40  C.  C.  A.  465, 
law,  that  the  servant    ought    to    have    100  Fed.  415. 

known  of  the  risk.     Helfenstein  v.  Med-       ^  Ohio  &  M.  R.  Co.  v.  Pearcy   (1890) 
art   (1896)    136  Mo.  595,  36  S.  W.  863,    128  Tnd.  197,  27  N.  E.  479. 
37  S.  W.  829,  38  S.  W.  294;  McDonald        ^  Boyce  v.   Schroeder    (1898)    21   Ind. 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1889)    App.  28,  51  N.  E.  376. 
41  Minn.  439,  43  N.  W.  380.  "  Corlejj  v.    Coleman   (1901)    113    Ga. 

In  one  case  it  was  said  that  a  station  994,  39  S.  E.  558  (complaint  alleging  de- 
agent  required  to  set  the  brakes  of  cars  railment  caused  by  a  rotten  tree  falling 
left  at  his  station  has  the  right  to  pre-  across  the  track,  held  not  to  be  demur- 
sume  that  they  are  in  proper  condition  rable) .  A  complaint  alleging  that  the 
for  use,  since  it  is  not  his  duty  to  in-  servant  was  injured  by  reason  of  the 
spect  such  appliances  or  to  repair  them,  negligence  of  the  master  in  allowing  the 
Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg  track  and  rails  along  which  loaded  cars 
(1898)  54  Neb.  127,  74  N.  W.  454.  The  were  pushed  to  become  worn,  rusty,  and 
writer  has  found  no  other  example  of  rotten  is  not  demurrable  as  showing  on 
the  logical  sequence  of  ideas  indicated  its  face  that  the  defects  to  which  the  in- 
in  this  statement.  jury  was  due  were  obvious.     Salem-Bed- 

*0n  this  ground  it  has  been  held  that  ford  Stone  Co.  v.  Hilt  (1901)  26  Ind. 
an  engineer  had  a  right  to  assume  that  App.  543,  59  N.  E.  97. 
the  conductor  and  trainmen  had  repaired  An  averment  that  four  consecutive 
a  leaky  air  pipe  without  cutting  off  the  bents  had  been  torn  down,  leaving  no 
air  brake  from  part  of  the  train.  Mer-  support  for  the  roof  of  a  tunnel  in  a 
ritt  V.  Great  Northern  R.  Co.  (1900)  81  mine,  is  not  demurrable  on  the  theory 
Minn.  496,  84  N.  W.  321.  that  it  admits  constructive  knowledge  on 

See  also  Peoria,  D.  &  E.  R.  Co.  v.  the  plaintiff's  part.  Louisville,  N.  A.  £ 
Johns  (1891)  43  111.  App.  83  (§  411,  G.  R.  Co.  v.  Cornelius  (1895)  14  Ind. 
note  1,  subd.  (dd),  infra).  App.  399,  43  N.  E.  31. 

'This  was  the  situation  in  Chicago  &  A  complaint  cannot  be  excepted  to  on 
E.  I.  R.  Go.  V.  Knevrim  (1894)  152  111.  the  ground  that  it  does  not  show  that 
458,  39  N.  E.  324,  Affirming  (1892)   48    the   servant's   opportunities   for   knowl- 
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of  course,  correct.^  So,  also,  is  an  instruction  which  explicitly 
affirms  the  right  of  the  servant  to  act  upon  the  assumption  that  the 
master  has  properly  performed  his  obligations  in  the  premises.^ 

b.  Incorrect. — On  the  other  hand  it  is  error  to  give,  and  proper 
to  refuse,  instructions  by  which  the  jury  is  given  to  understand  that 
it  was  the  servant's  duty  to  know  whether  the  dangerous  conditions 
existed,*  or  that  he  cannot  recover  if  the  dangerous  conditions  which 


edge  were  not  equal  to  those  of  the  de- 
fendant, where  the  danger  arose,  not 
from  the  bad  repair  or  decayed  condition 
of  the  structure,  but  from  its  negligent 
construction, — a  fact  the  knowledge  of 
which  is  necessarily  imputed  to  the  mas- 
ter. Salem  Stone  &  Lime  Co.  v.  Orif- 
fin  (1894)  139  Ind.  141,  38  N.  E.  411. 
*  Carpenter  v.  Mexican  Nat.  R.  Co. 
(1889)  39  Fed.  315  (defective  brake). 
The  following  clause  in  a  charge  has 
been  held  correct:  Nor  is  there  im- 
posed on  the  servant  any  duty  of  watch- 
fulness and  care  to  discover  defects, 
when  he  has  no  notice  of  danger,  and 
the  defects  are  not  so  glaring  and  ap- 
parent as  to  be  open  to  the  observation 
of  ordinarily  prudent  men.  Pennsyl- 
vania Go.  V.  McCormaclc  (1891)  131 
Ind.  250,  30  N.  E.  27.  A  jury  is  prop- 
erly instructed  that  an  engineer  was 
not  bound  to  examine  the  roadbed  of  a 
railway  to  see  if  there  were  any  latent 
defects.  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Yoss  (1892  —  Ark.  — _)  18  S.  W. 
172.  A  jury  is  properly  instructed  to 
the  effect  that  a  brakeman  is  not  re- 
quired to  stop  and  examine  the  draw- 
heads  to  see  whether  they  are  safe,  be- 
fore he  makes  the  coupling,  although  he 
is  bound  to  use  such  care  and  caution 
as  a  reasonably  prudent  man  would  use 
under  like  circumstances.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Briggs  (1895;  Tex. 
Civ.  App.)  30  S.  W.  933.  A  jury  is 
properly  charged  that  it  is  not  the  duty 
of  a  railroad  brakeman  to  inspect  the 
track  to  discover  defects  therein  which 
may  result  in  injury  to  him.  Texas  & 
P.  'r.  Co.  v.  Magrill  (1897)  15  Tex. 
Civ.  App.  353,  40  S.  W.  188. 

'  In  instructing  the  jury  it  is  proper 
to  tell  them  that,  in  determining  wheth- 
er the  servant  was  negligent,  they  should 
consider  him  as  a  person  entitled  to  as- 
sunip  that  the  master  had  performed  his 
duty.  Nord  Ueutscher  Lloyd  8.  S.  Go. 
V.  ingebrcgsten  (1894)  57  N.  J.  L.  401, 
31  Atl.  619.  A  jury  is  properly  in- 
structed that,  in  the  absence  of  knowl- 
edge to  the  contrary,  a  train  hand  has 
a  right  to  presume  that  the  employer's 


duty  to  furnish  a  safe  track  has  been 
performed.  Chicago  d  E.  R.  Go.  v. 
BinkopsU  (1897)  72  111.  App.  22.  A 
jury  is  properly  instructed  that  a  serv- 
ant has  a  right  to  assume,  without  look- 
ing for  latent  defects,  that  the  master 
has  done  his  duty  in  providing  safe 
premises  or  working  places  for  his  serv- 
ants, unless  he  has  or  can  obtain  knowl- 
edge to  the  contrary  by  reasonable  ob- 
servation. Summit  Coal  Co.  v.  Shaw 
(1896)  16  Ind.  App.  9,  44  N.  E.  676. 
A  railroad  employee  has  the  right  to 
assume  that  the  company  has  establish- 
ed proper  rules  for  his  protection  in  the 
performance  of  his  duties.  Texas  &  P. 
R.  Co.  V.  Elerheart  (1897)  91  Tex.  321, 
43  S.  W.  510,  Affirming  (1897;  Tex. 
Civ.  App.)  40  S.  W.  1060.  In  a  case 
where  the  evidence  tends  to  show  that 
the  derailment  of  a  car  was  caused  by 
a  defect  in  one  of  its  trucks,  it  is  proper 
to  charge  the  jury  that  a  servant  "has 
a  right  to  rely  on  the  company's  implied 
promise  to  furnish  safe  machinery,  and 
it  is  not  his  duty  to  inspect  the  ap- 
pliances furnished  him,  but  he  takes  the 
risk  of  such  secret  defects  as  cannot  be 
discovered  by  ordinary  diligence,  and  no 
more."  Jones  v.  Shaw  (1897)  16  Tex. 
Civ.  App.  290,  41   S.  W.  690. 

In  a  case  where  insufficient  ballasting 
caused  a  switchman  to  fall  in  front  of 
a  train,  it  is  proper  to  instruct  a  jury 
that  he  is  not  precluded  from  recovery 
by  the  fact  that  he  might,  by  the  exer- 
cise of  ordinary  care,  have  ascertained 
the  condition  of  the  track,  and  that  the 
action  may  be  maintained  unless  he  had 
"equal  opportunity"  with  defendant's 
servants  having  charge  of  the  track  to 
know  of  its  condition.  Louisville  <f  "N. 
R.  Go.  V.  Ross  (1900)  21  Ky.  L.  Rep. 
1730,  56  S.  W.  14.  See  also  §  414, 
f  f,  infra. 

«  Ohio  &  M.  R.  Go.  v.  Pearcy  (1890) 
128  Ind.  208,  27  N.  E.  479  (brakeman 
injured  by  defect  in  brake  staff) .  It 
is  proper  to  refuse  an  instruction  that 
the  servant's  knowledge  of  the  danger 
of  coupling  cars  with  mismatched  coup- 
lings is  a  Becessary   inference  from   the 
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caused  tke  injury  were  known  to  him,  or  could  have  been  discov- 
ered by  ordinary  care,"*  or  by  proper  care,''  or  by  reasonable  care," 
or  by  the  use  of  diligence,'  or  by  "care  and  diligence."  * 

See  also  §  407,  note  3,  svpra,  and  §  412,  note  1,  ad  finem,  infra. 


fact  that  they  were  of  diflferent  heights. 
Muldotrney  v.  Illinois  C.  R.  Co.  (1873) 
36  Iowa,  470.  A  charge  (words  not 
stated)  which  would  give  the  jury  to 
understand  that  a  brakeman  is  required 
to  inspect  the  drawheads  of  cars  handled 
by  him  is  properly  refused.  Missouri, 
K.  &  T.  R.  Co.  V.  Cox  (1900;  Tex.  Civ. 
App. )  55  S.  W.  354,  Rehearing  Denied 
(1900;  Tex.  Civ.  App.)  56  S.  W.  97. 
An  instruction  (words  not  stated)  re- 
quiring the  servant  to  acquaint  himself 
with  the  condition  of  a.  railway  track 
was  held  to  have  been  properly  refused 
in  Atohison,  T.  d  8.  F.  R.  Go.  v.  Swarts 
(1897)   58  Kan.  235,  48  Pac.  953. 

The  following  instruction  was  held 
erroneous  in  a  case  where  cattle  strayed 
through  a  defective  fence  on  to  a  track : 
The  jury  are  instructed  that,  if  the  de- 
feet  in  the  fence  was  known  to  the  plain- 
tiff he  cannot  recover  unless  the  evi- 
dence also  shows  that  he  notified  the 
company  of  such  defect,  and  was  in- 
duced to  remain  in  the  employment  by 
a  promise  that  the  defect  would  be  re- 
paired. Dickson  v.  Omaha  <£  St.  L.  R. 
Co.  (1894)  124  Mo.  140,  25  L.  R.  A. 
320,  27   S.  W.  476. 

It  is  a  misdirection  to  charge  the 
jury  that  the  risk  of  the  dangerous  con- 
ditions was  assumed  by  the  servant  if 
they  were  known  or  ought  to  have  been 
known  to  him.  Houston  &  T.  C.  R.  Co. 
V.  Kelly  (1896;  Tex.  Civ.  App.)  35  S. 
W.  878  (brakeman  injured  by  defective 
car  wheel) . 

Where  a  railway  fireman  was  injured, 
while  standing  on  the  side  of  the  engine 
tender,  by  being  crushed  against  a  coal 
bin  standing  near  the  track,  an  instruc- 
tion denying  recovery  because  of  the  as- 
sumption of  the  risk  of  an  obvioius  de- 
fect was  held  to  have  been  properly 
omitted,  for  the  reason  that  no  pre- 
sumption arises  as  to  the  dangers  creat- 
ed by  objects  extraneous  to  that  with 
which  a  fa-ainman  is  working.  Gulf,  G. 
&  8.  F.  Co.  V.  Gray  (1901;  Tex.  Civ. 
App.)  63  S.  W.  927. 

It  is  error  to  instruct  a  jury  that,  if 
an  engineer  is  required  in  the  perform- 
ance of  his  duties  to  go  upon  a  plat- 
form, it  is  his  duty  to  keep  it  in  safe 
condition,  and  that  if  he  failed  to  know 
of  any  rottenness  or  defect  therein,  ow- 


ing to  his  failure  to  examine  it,  the  ver- 
dict should  be  for  the  defendant.  Reber 
V.  Tower   (1881)    11  Mo.  App.  109. 

*  Mexican  G.  U.  Co.  v.  Murray  (1900) 
42  C.  C.  A.  334,  102  Fed.  264;  Jackson 
V.  Missouri,  K.  &  T.  R.  Co.  (1899)  23 
Tex.  Civ.  App.  319,  55  S.  W.  376  (work- 
man injured  by  results  of  foreman's 
act)  ;  8a,n  Antonio  &  A.  P.  R.  Go.  v. 
Brooking  (1899;  Tex.  Civ.  App.)  51  S. 
W.  537.  A  master  is  not  entitled  to  an 
instruction  that  a  servant  is  bound  to 
use  ordinary  care  to  see  whether  the 
master  has  adopted  a  reasonably  safe 
plan  for  the  conduct  of  the  work.  Mis- 
souri, K.  &  T.  R.  Go.  V.  Eannig  (1897) 
91  Tex.  347,  43  S.  W.  508,  Reversing 
(1897;  Tex.  Civ.  App.)  41  S.  W.  196. 
It  is  not  error  to  refuse  to  charge  that 
plaintiff  assumed  all  the  risks  from  all 
defects  in  appliances  used  by  him,  of 
which  he  might  have  known  by  the  use 
of  ordinary  care.  Missouri,  K.  &  T.  R. 
Go.  V.  Baker  (1900;  Tex.  Civ.  App.) 
58  S.  W.  964. 

In  a  case  where  the  following  charge 
was  requested,  it  was  held  that,  in  giv- 
ing it,  the  words  in  brackets  were  prop- 
erly omitted:  "Now,  if  you  believe  it 
was  a  custom  of  defendant  company  not 
to  inspect  or  repair  cars  when  thus 
brought  over  t«  be  loaded  and  returned, 
and  the  plaintiff  knew  this  custom  [oi 
could  have  known  it  by  the  exercise  of 
ordinary  care],  then  he  assumed  the 
risk  of  being  injured  by  any  defect  in 
said  car."  Texas  &  P.  R.  Go.  v.  Archi- 
bald (1896)  21  C.  C.  A.  520,  41  U.  S. 
App.  567,  75  Fed.  802,  Affirmed  in 
(1898)  170  U.  S.  665,  42  L.  ed.  1188,  18 
Sup.  Ct.  Rep.  777. 

In  a  case  where  plaintiff,  while  climb- 
ing on  an  engine  to  clean  its  headlight, 
slipped  and  was  injured,  due  to  an  ac- 
cumulation of  grease  on  the  engine  step, 
the  reason  assigned  for  holding  it  to 
be  error  to  instruct  the  jury  that  if 
plaintiff,  by  the  exercise  of  ordinary 
care,  "could"  have  known  of  the  greasy 
condition  of  the  step,  he  was  debarred 
from  a  recovery,  was  that  the  word 
"could"  tended  to  cast  on  plaintiff  the 
duty  of  inspection  or  inquiry,  whereas 
the  question  of  negligence  depended,  not 
on  what  he  "could"  have  seen,  but  what 
he   "would"   have  seen   if   he  had  used 
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411.  Decisions  illustrative  of  the  doctrine. —  In  the  subjoined  note 
are  collected  a  large  number  of  cases  in  which  the  refusal  of  the  court 
to  impute  knowledge,  as  a  matter  of  law,  is  based  upon  one  or  other 
of  the  various  phases  of  the  doctrine  developed  in  the  last  four  sec- 
tions.^    For  other  cases  illustrative  of  situations  in  which  servants 


ordinary  care.  Bookrum  v.  Galveston, 
E.  &  8.  A.  R.  Go.  (1900;  Tex.  Civ. 
App.)  57  S.  W.  919.  But  the  distinc- 
tion thus  taken  seems  to  be  of  more 
than  dubious  propriety.  It  is  submitted 
that  an  instruction  in  which  the  word 
"would"  is  used  is  not  less  lilcely  to  be 
misleading  than  one  in  which  the  word 
employed  is  "could." 

In  a  case  where  a  sliver  flew  from  a 
maul  and  struck  a  laborer,  it  was  held 
that  the  defendant  could  not  complain 
of  an  instruction  that  the  plaintiff  could 
not  recover  if  the  defect  was  known  or 
"might  have  been  known  by  the  use  of 
ordinary  care."  Guthrie  v.  Louisville  & 
N.  R.  Co.  (1883)  11  Lea,  372,  47  Am. 
Rep.  286. 

"Gulf,  G.  &  8.  F.  R.  Go.  v.  Kelly 
(1896;  Tex.  Civ.  App.)   34  S.  W.  140. 

"Gulf,  G.  &  8.  F.  R.  Go.  v.  Warner 
(1899)  22  Tex.  Civ.  App.  167,  54  S. 
W.  1064  (switchman  injured  by  defec- 
tive track) . 

''Porter  v.  Hannilal  &  8t.  J.  R.  Go. 
(1875)  60  Mo.  160;  Terrell  Gompress 
Go.  v.  Arrington  ( 1898 ;  Tex.  Civ.  App. ) 
48  S.  W.  59;  Gulf,  G.  d  8.  F.  R.  Co.  v. 
Bohl  (1895;  Tex.  Civ.  App.)  29  S.  W. 
1131. 

'Louisville  &  V.  R.  Go.  v.  Foley 
(1893)   94  Ky.  220,  21  S.  W.  866. 

'(a)  Railway  tracks  and  appurten- 
ances.— It  has  frequently  been  recog- 
nized that  trainmen,  having  no  duties 
to  perform  in  respect  to  construction  and 
maintenance  of  the  roadway,  are  not 
chargeable  with  notice  of  defects  therein 
(Georgia  P.  R.  Go.  v.  Davis  [1890]  92 
Ala.  300,  9  So.  252)  ;  and  that  diligence 
in  inspecting  a  roadbed  is  not  required 
of  any  servants  of  a  railway  company 
except  those  whose  duty  it  is  to  inspect 
it  {Southern  P.  R.  Go.  v.  Aylward 
[1891]  79  Tex.  675,  15  S.  W.  697). 

In  the  following  cases  trainmen  were 
injured  either  by  an  accident  to  the 
train  on  which  they  were  working,  or  by 
the  dangerous  condition  of  the  roadbed 
considered  as  a  footway:  Pennsylvania 
R.  Go.y.  Zink  (1889)  126  Pa.  288,  17 
Atl.  614  (brakeman  in  yard  injured  by 
derailment  resulting  from  rotten  ties)  ; 
Uehan  v.  Syracuse,  B.  &  N.  Y.  B.  Co. 
(1878)  73  N.  Y.  685  (rails  not  properly 


secured)  ;  Lake  Shore  &  M.  8.  R.  Co.  v. 
Conway  (1897)  169  111.  505,  48  N.  E. 
483,  Affirming  (1896)  67  111.  App.  155 
(train  derailed  by  defective  track  ran 
against  tower  in  which  a  gateman  was 
at  work);  Corley  v.  Coleman  (1901) 
113  Ga.  994,  39  S.  E.  558  (rotten  tree 
fell  across  track)  ;  Chicago  &  N.  W.  R. 
Co.  V.  Siretl  (1867)  45  111.  197,  92  Am. 
Dec.  206  (train  fell  through  a  culvert  in 
bad  repair)  ;  Southern  P.  R.  Co.  v.  Ayl- 
ward (1891)  79  Tex.  675,  15  S.  W.  697 
(bolt  in  guard  rail  had  become  loosened, 
and,  as  it  projected,  caught  the  plain- 
tiff's foot  while  he  was  sitting  on  the 
edge  of  a  hand  car)  ;  Texas,  8.  V.  &  N. 
W.  R.  Co.  V.  Guy  (1893;  Tex.  Civ.  App.) 
23  S.  W.  633  (rotten  tie  caused  a  sub- 
sidence of  the  track,  the  result  being 
that  a  car  which  was  about  to  be  coup- 
led was  thrown  over  to  one  side,  and  its 
drawhead  slipped  past  that  of  the  car  to 
which  it  was  about  to  be  united)  ;  Hous- 
ton &  T.  C.  R.  Co.  V.  McNamara  (1883) 
59  Tex.  258  (rotten  ties)  ;  Northern  P. 
R.  Co.  V.  Teeter  (1894)  11  C.  C.  A.  332, 
27  U.  S.  App.  316,  63  Fed.  527  (hole  un- 
der ties  concealed  by  slush)  ;  Porter  v. 
Hannihal  d  St.  J.  R.  Go.  (1879)  71  Mo 
66,  36  Am.  Rep.  454  (hole  under  tie)  ; 
Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Lev- 
erett  (1886)  48  Ark.  333,  3  S.  W.  50 
(no  ballast)  ;  Cleveland,  G.  G.  &  St.  L 
R.  Co.  V.  Sloan  (1894)  II  Ind.  App.  401, 
39  N.  E.  174  (no  ballast;  ties  irregu- 
larly spaced)  ;  Illinois  C.  R.  Go.  v.  San- 
ders (1897)  166  111.  270,  46  N.  E.  799, 
Affirming  (1896)  66  111.  App.  439  (un- 
filled space  between  ties)  ;  Little  Rock 
d  M.  R.  Co.  V.  Moseley  (1893)  6  C.  C. 
A.  225,  56  Fed.  1009  (want  of  filling  be- 
tween the  ends  of  the  ties)  ;  Gregg  v. 
Chicago  d  W.  M.  R.  Go.  (1892)  91  Mich. 
624,  52  N.  W.  62  (piles  of  snow  shoveled 
from  between  the  rails  of  a  side  track 
and  left  lying  beside  it)  ;  Little  Rock  d 
Ft.  8.  R.  Co.  V.  Voss  (1892;  Ark.)  18 
S.  W.  172  (landslide  obstructed  track)  ; 
Pennsylvania  Co.  v.  Brush  (1891)  130 
Ind.  347,  28  N.  E.  615  (split  ties) ;  Dev- 
lin V.  Wabash,  St.  L.  d  P.  R.  Go.  (1885) 
87  Mo.  545  (engineer,  though  knowing 
that  rails  are  old,  light,  and  well-worn, 
is  not  bound  to  pursue  the  inquiry  and 
determine  whether  the   road   is   fit   for 
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have  been  held  excuaably  ignorant  of  the  risks,  see  §§  438-44:0, 
4:53a,  457,  notes  1,  2,  post. 

use);  Dale  v.  St.  Louis,  K.  C.  &  N.  B.  (b)     Ohstructions    ieside    railway 

Co.    (1876)    63  Mo.   459    (defective  rail  tracks. — Johnston  v.  Oregon  Short  Line 

joint);  Chicago  d  E.  R.  Co.  v.  Binkopski  R.   Co.    (1892.)    23   Or.   94,   31   Pac.  283 

(1897)    72  111.  App.  22    (hole  6  inches  (switchman     not    expected    to    measure 

deep    close    to    track)  ;    Bird    v.    Long  carefully  the  distance  between  a  switch 

Liland  R.  Co.   (1896)   11  App.  Div.  134,  target  and  the  rail)  ;  Georgia  P.  R.  Co. 

42  N.  Y.  Supp.  888;  Louisville,  N.  A.  &  v.  Davis   (1890)   92  Ala.  300,  9  So.  252 

C.   R.   Co.   V.   Wright    (1888)    115   Ind.  (brakeman   not   bound    to     know   that 

378,  16  N.  E.  145;  Atchison,  T.  &  8.  F.  there  is  a  projecting  rock  so  close  to  the 

R.  Co.  V.  Swarts    (1897)    58  Kan.  235,  tracli  as  to  be  dangerous)  ;  Chicago,  R. 

48  Pac.  953;  Jones  v.  Shaw   (1897)    16  /.  d  P.  R.  Co.  v.  Cleveland    (1900)    92 

Tex.  Civ.  App.  290,  41  S.  W.  690;  Hous-  111.  App.  308    (for  jury  to  say  whether 

ton  d  T.  C.  R.  Co.  V.  McNamara  (1883)  trainman  should  have  known  whether  a 

59  Tex.  255;  Southern  P.  R.  Co.  v.  Mar-  building  erected  for  the  purpose  of  sig- 

key   (1892;  Tex.)    19  S.  W.  392;  Inter-  naling  trains  was  dangerously  near  the 

nalional  &    G.    N.    R.    Co.    v.   Bonatz  track). 

(1898;  Tex.  Civ.  App.)  48  S.  W.  767.  A  brakeman  is  not  required  to  direct 

That  a  switchman  engaged  in  coupling  his  attention  to  the  discovery  of  dangers 

cars   is   not  bound   to   observe   whether  caused  by    impediments   and   structures 

guard  rails  are  blocked  was  laid  down  in  no  way  required  in  the  operation  of 

in  Curtis  v.  Chicago    d    ?f.    W.    R.  Co.  the  road, — such  as  a  post  erected  close 

(1897)    95  Wis.  460,  70  N.  W.  665.     A  to  the  track  by  a  statio-n  agent,  for  the 

similar  doctrine  seems  to  be  adopted  in  purpose  of  supporting  a  clothes  line  used 

Trott  V.  Chicago,    R.    I.    d    P.    R.    Co.  by  his  family.     Kearns  v.  Chicago,  M.  <t- 

(1901)   115  Iowa,  80,  86  N.  W.  33.   But  St.  P.  R.  Co.    (1885)    66  Iowa,  599,  24 

the  precise  rationale  of  the  decision  is  N.  W.  231. 

not  quite  clear.     The  obligation  to  no-  A  switchman  whose  duties  are  merely 

tice  such  conditions  is,  however,  assert-  to  perform  manual  labor  in  moving  and 

ed   in   several  other   cases.     See   §   403,  placing  cars  on  yard  tracks,  and  not  to 

note  1   (b),  ante.  detei-mine  their  location  or  see  that  the 

In  Waldhier  v.  Hannital  d  St.  J.  R.  tracks  are  clear  of  obstructions,  is  not 

Co.    (1885)    87  Mo.  37,  where  a  brake-  guilty    of     contributory   negligence    be- 

man's  foot  caught  under  the  loose  plate  cause  he   did  not  ascertain  that  a  car 

of  a  frog,  he  knowing  that  the  point  of  had  been  left  standing  in  such  danger- 

the  frog  was  broken,  but  not  that  the  ous  proximity  to  an  adjacent  track  as 

plate  was  loose,  it  was  held  that  he  was  to  render  it  unsafe  for  him  to  perform 

entitled  to  recover,  u.nless  a  prudent  per-  his  duties.     Kansas  City,  M.  d  B.  R.  Co, 

son   woiild    not    have    worked  about  a  v.  Burton    (1893)    97  Ala.  240,   12   So. 

bioken  frog,  since  he  was  not  bound  to  88. 

inquire  into  the  condition  of  the  whole  A  railroad  switchman  has  the  right  to 

frog.     Gulf,  C.  d  S.  F.  R.  Co.  v.  Hohl  presume  that  a  ear  which  he  is  ordered 

(1895;   Tex.  Civ.  App.)    29  S.  W.  1131  to  assist  in  moving  is  on  the  track,  and 

(track  was  not  properly  surfaced;  guard  that  he  will  not  be  caught  between  it 

rail   was   not   at   proper   distance   from  and  cars  standing  on  an  adjoining  track 

main  rail,  and  its  ends  were  not  on  the  because  it  has  been   started  while  one 

ties).  pair  of  wheels  is  ofif  of  the  track.     Chi- 

A  brakeman  is  not  bound  to  examine  cago  &  E.  I.  R.  Go.  v.  Driscoll   (1897) 

into  the  location  of  sidings  with  respect  70  111.  App.  91,  Reversed  in  (1898)   176 

to  adjoining  tracks.     Pennsylvania   Go.  111.  330,  52  N.  E.  921 ;  but  the  reversal 

V.  McCormack   (1891)    131  Ind.  250,  30  was  on  the  groimd  that  negligence  on 

N.  E.  27   (space  between  main  and  side  the  defendant's    part   was    not    proved, 

tracks     being    insufficient,    a   brakeman  The  question  of  contributory  negligence 

was   struck  by  a  car   standing  on  the  was  not  discussed, 

side  track).  (c)      Obstructions       ahove       railway 

Train  hands  are  not  bound  to  exam-  tracks. — ^A  trainman  has  a  right  to  as- 

ine  into  the  condition  of  the  fences  along  sume  that  overhead    bridges    are    con- 

the  track.     Dickson  v.  Omaha  d  St.  L.  structed  sufficiently  high  to  be  safe.   St. 

R.  Co.  (1894)   124  Mo.  140,  25  L.  E.  A.  Louis,  Ft.    8.    d    W.    R.   Co.  v.  Irwin 

320,  27  S.  W.  476.  (1887)    37  Kan.   701,   16   Pac.    146.     A 
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412.  Doctrine  considered  in  relation  to  the  servant's  opportunities  of 

knowledge.— A  doctrine  resting  on  such  foundations  as  those  explained 

brakeman  is  not  required  to  go  over  the  that  casting  was  defective,  and  a  brake- 
road  on  a  tour  of  inspection  looking  for  man's  hand  was  caught)  ;  Mason  v. 
dangerous  bridges,  before  he  enters  the  Richmond  d  D.  R.  Co.  (1892)  111  N.  C. 
service.  Louisville,  N.  A.  &  G.  R.  Co.  482,  18  L.  E.  A.  845,  16  S.  E.  698  (no 
v.  Wright  (1888)  115  Ind.  378,  16  N.  E.  bumpers  to  prevent  cars  from  coming  to- 
145.  gether)  ;  Denver,  T.  &  Ft.  W.  R.  Co.  v. 

(d)  Railway  oars. — It  is  no  part  of  Smock  (1897)  23  Colo.  456,  48  Pac.  681 
the  ordinary  duty  of  a  brakeman  to  in-  (drawheads  in  such  a  condition  that 
spect  the  various  parts  of  the  brakes  they  slipped  past  each  other)  ;  Taylor 
which  he  handles ;  nor  does  he  hold  him-  v.  Missouri  P.  R.  Co.  (1891;  Mo.)  16 
self  out  as  having  sufficient  skill  to  de-  S.  W.  206  (switchman  not,  as  matter  of 
termine  by  an  inspection  their  fitness  law,  chargeable  with  knowledge  of  the 
for  use.  Central  R.  Co.  v.  Easlett  danger  of  using  a  coupling  consisting  of 
(1884)    74  Ga.  59.  a  piece  of  brake  beam  rod,  partly  bent, 

Knowledge  was  held  not  to  be  imput-   but  not  sufficiently  to  stay  in  place  when 
able  to  trainmen,  as   a  matter  of  law,  the  cars  came  together)  ;  Louisville,  N. 
in    the    following    cases:     Goodrich   v.   A.   &   G.  R.  Co.  v.  Howell    (1897)    147 
New   Yorlc   G.   &   B.   R.  R.   Go.    (1889)    Ind.  266,  45  N.  E.  584    (broken  link); 
116  N.  Y.  398,  5  L.  R.  A.  750,  22  N.  E.   Bowers   v.    Union  P.   R.    Go.    (1885)    4 
397   (bumpers  of  unequal  height)  ;  Ran-    Utah,   215,    7   Pac.   251    (workman   em- 
sier    V.    Minneapolis    &    8t.    L.    R.    Go.   ployed  as  ''track-fixer,"  and  to  assist  in 
(1884)    32  Minn.    332,    20    N.  W.  332   replacing  upon  the  track  the  cars  which 
(ratchet    was    so    much    worn    that    it   should     get    off    a     certain   curve,   not 
would  not  hold  the  ratchet  wheel  when   chargeable     with     knowledge     that   the 
it  was  shaken  by  the  movement  of  the  couplings  were  made  of  iron  of  a  bad 
cars)  ;    Ohio    &    M.    R.    Co.  v.  Pearcy   quality)  ;  Texas  Mexican  R.  Go.  v.  King 
(1890)    128    Ind.    208,    27    N.    E.  479    (1896)   14  Tex.  Civ.  App.  290,  37  S.  W. 
(threads  of  screw  on  top  of  brake  staff  34    (partition  between  upper  and  lower 
were  so  worn  that  they  did  not  hold  the  part    of    drawhead    was    broken)  ;   Mis- 
nut  which  secured  the  wheel)  ;  Interna-   souri,   K.    d    T.    R.     Go.   t.   Chamhers 
tional  &  G.  N.  R.  Go.  v.  Emery  (1896)     (1897)   17  Tex.  Civ.  App.  487,  43  S.  W. 
14  Tex.    Civ.    App.    551,  40  S.  W.   149    1090   (wood  in  which  the  screw  holding 
("dog"  intended  to  catch  in  the  ratchet   a  round  of  a  ladder  was  inserted  was 
of  brake  was  too  loose  to  hold  it)  ;  Van   so  rotten  that  the  screw  became  loose)  ; 
Tassell  v.- New  York,  L.  E.  d  W.  R.  Co.   Illinois  0.  R.  Co.  v.  HilUard  (1896)   99 
(1892)   1  Misc.  299,  20  N.  Y.  Supp.  708,   Ky.  684,  37  S.  W.  75   (top  of  bolt  waa 
Affirmed  in  (1894)   142  N.  Y.  634,  37  N.   so  worn  that  the  round  of  the  ladder 
E.  566    (board  forming  brake  step  was   which  it  held  came  off  when  grasped)  ; 
sprung  in  such  a  way  that  the  defect   Fordyce  v.   Culver    (1893)    2  Tex.   Civ. 
was  only  visible  from  below)  ;    Oalves-   App.  569,  22  S.  W.  237    (top  of  car  to 
ion,  H.  d  8.    A.    R.    Go.  v.  Templeton   which  handhold  was  screwed  had  become 
(1894;   Tex.  Civ.  App.)    25  S.  W.   135,   rotten);  Jones  v.  Shaw   (1897)    16  Tex. 
Affirmed  in  (1894)   87  Tex.  42,  26  S.  W.    Civ.  App.  290,  41   S.  W.  690   (defective 
1066    (defect  in  brake  which  a  switch-   truck). 

man  could  have  ascertained  only  by  A  trainman  is  entitled  to  assume  that 
mounting  the  car)  ;  Louisville,  N.  A.  d  a  side  ladder  is  safe,  where  its  appear- 
G.  R.  Co.  v.  Buck  (1888)  116  Ind.  566,  anee  is  not  such  as  to  awaken  his  doubts, 
2  L.  R.  A.  520,  19  N.  E.  453  (brakeman  and  make  him  hesitate  in  the  discharge 
injured  owing  to  absence  of  reach  rod  on  of  his  duty,  or  refuse  to  venture  on  it. 
brake  beam,  a  defect  only  discoverable  Goodman  v.  Richmond  d  D.  R.  Co. 
by  looking  under  the  car)  ;  Chicago  d  (1886)  81  Va.  576. 
E.  I.  R.  Co.  V.  Kneirim  (1894)  152  111.  In  a  cajse  where  a  brakeman  was  in- 
458,  39  N.  E.  324,  Affirming  (1892)  48  jured  owing  to  the  fact  that  the  ratchet 
111.  App.  243  (helper  in  ya,rd,  engaged  of  a  brake  would  not  hold,  the  court  de- 
in  switching,  not  bound  to  examine  clined  to  set  aside  a  verdict  for  the 
brakes)  ;  liradshaw  v.  Chicago,  R.  I.  d  plaintiff,  where  answers  to  interroga- 
P.  R.  Co.  (1897)  58  Kan.  618,  50  Pac.  tories  were  conflicting,  the  purport  of 
876  ( janney  coupler  slipped  too  far  into  one  being  that  the  defect  could  have  been 
the  casting  which  received  it,  owing  to  readily  discovered  by  the  plaintiff,  and 
the  fact  that  the  middle  projection  of   of  another  that  it  could  not  have  been 
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in  §  409,  supra,  manifestly  enures  to  the  benefit  of  the  servant,  evien 
thongh  he  may  have  had  an  opportunity  to  examine  the  instrumen- 

diseovered  if  an  examination  had  been  999    (engineer  injured  by  top-heavy  lo- 

made.     Matchett    v.    Cincinnati,   W.    d  ccmotive)  ;  8t.  Louis  &  8.  F.  R.  Co.  v. 

M.  R.  Co.  (1892)   132  Ind.  334,  31  N.  E.  McClain    (1891)    80  Tex.   85,   15   S.  W. 

792.  789    (fireman  injured);   Tyler  S.  E.  R. 

In  a  case  where  a  car  which  the  serv-  Co.    v.    Rasherry    (1896)    13    Tex.    Civ. 

ant  was    ordered    to    mount    careened,  App.  185,    34    S.    W.  794   (fireman  not 

owing  to  the  fact  that  the  side  bearings  necessarily    negligent    in    continuing  to 

were  missing  and  it  was  not  properly  work  on  locomotive  with  defects  inside 

blocked,   it  was   held  that  he  was  not  the  boiler)  ;   Sabine  &  E.  T.  R.   Co.  v. 

negligent  in  failing  to  examine  into  its  Ewing   (1892)    1  Tex.  Civ.  App.  531,  21 

condition    before    he    obeyed   the  order.  S.  W.  700   (fireman  injured  by  defective 

SotUhern  R.   Co.  v.  Hart    (1901;    Ky.)  coupling  between   engine   and   tender); 

64  S.  W.  650.  Atchison,  T.  &  8.  F.  R.  Co.  v.  Mulligan 

The  rule  that  trainmen  are  not  bound  (1895)    14  G.  C.  A.  547,  34  U.  S.  App. 

to  inspect  cars  is  applicable  to  foreign  1,  67  Fed.  569   (helper  of  engine  hostler 

cars,   as   well  as  to  those  belonging  to  injured  by  a  cracked  footboard)  ;   Oulf, 

their  employer.     New  Orleans  &  N.  E.  G.  &  8.  F.  R.  Co.  v.  Kelly   (1896;  Tex. 

R.  Co.  y.  Clements   (1900)    40  C.  C.  A.  Civ.  App.)    34   S.  W.   140    (coal  heaver 

465,  100  Fed.  415  (nut  Avhich  held  wheel  injured,  while  cleaning  out  the  ash  pan, 

of    brake    on    the    rod    was    missing);  by  a  defective  damper). 

Southern   R.   Co.   v.   Duvall    (1900)    22  (f)   Hand    cars. — Section    hands    are 

Ky.  L.  Eep.  56,  56  S.  W.  988   (car  dan-  not  chargeable  with  a  knowledge  of  la- 

gerouslv  high  compared  with  the  eleva-  tent  defects  in  hand  cars.   Siela  v.  Han- 

tion  of'  overhead  bridges).  nihal  <&  St.  J.  R.  Co.  (1884)  82  Mo.  430 

A  brakeman    in    a    repair    yard    is  (section  hand  allowed  to  recover  where 

not  required  to  inspect  a  car  returned  to  he  was   injured   by   the  breaking  of  a 

the  ordinary  tracks  for  use  after  being  brittle  handle  of  a  hand  car,  the  defect 

repaired,    before    attempting   to    couple  not  being  obvious  to  him  by  reason  of 

another  car  thereto.     Jennings  v.   New  the  fact  that  he  was  near  sighted  and 

York,  N.  H.  d  H.  R.  Co.  (1895)   12  Misc.  the  handle    was    covered    with  paint); 

408,  33  N.  Y.  Supp.  585.  Covey  v.  Hannibal  d  St.  J.  R.  Co.  (1885) 

The  risk  occasioned  by  the  want  of  86  Mo.  641,  S.  C.  (1887)  27  Mo.  App. 
stakes  or  cleats  on  a  car  loaded  with  170  (handle  was  made  of  brittle  wood)  ; 
stone  and  to  be  coupled  to  another  is  Gulf,  C.  &  S.  F.  R.  Co.  v.  Silliphant 
not  so  obvious  that  a  brakeman  is  (1888)  70  Tex.  623,  8  S.  W.  673  (break 
chargeable,  as  matter  of  law,  with  in  lever  covered  by  iron  socket)  ;  East 
knowledge  of  it,  where  it  is  shown  that  Tennessee,  V.  &  G.  R.  Co.  v.  Smith 
the  company's  rules  required  the  stones  (1882)  9  Lea,  685  (latent  unsoundnes.i 
to  be  thus  secured.  Under  such  circum-  in  lever)  ;  Burton  v.  Missouri  P.  R.  Co. 
stances  it  is  at  least  a.  question  for  the  (1888)  32  Mo.  App.  455  (particular  de- 
jury  whether  a  brakeman  is  justified  in  feet  not  stated). 

assuming  that  the  load  is  properly  se-  (g)   Scaffolds,  platforms,  etc. — A  serv- 

cured.     Austin    v.     Fitchburg    R.     Go.  ant  working  on  a  scaff'old  has  a  right  to 

(1899)  172  Mass,  484,  52  N.  E.  527  (con-  assume  that  it  is  safe,  and  is  not  bound 
cussion  of  coupling  threw  a  stone  off  to  examine  it.  Benzing  v.  Steinway  d 
the  car).  Sons  (1886)   101  N.  Y.  547,  5  N.  E.  449 

A  car  repairer  going  under  a  car  (defect  on  lower  side  of  plank)  ;  Reber 
which  is  raised  up  for  the  purpose  of  v.  Tower  (1881)  11  Mo.  App.  199  (en- 
repairs  does  not  assume  the  risk  of  la-  gineer  allowed  to  recover  where  the  de- 
tent defects  in  the  car,  which  he  has  not  cayed  timbers  of  a  platform  broke)  ; 
been  ordered  to  repair,  but  on  account  Edward  Hines  Lumber  Go.  v.  Ligas 
of  which  it  falls  and  ciushes  him.  G.  (1896)  68  111.  App.  523  (1898)  172  111. 
H.  Hammond  Co.  v.  Mason  (1895)  12  315,  50  N.  E.  225  (knot  in  plank;  de- 
Ind.  App.  469,  40  N.  E.  642.  feet  not  visible)  ;  Rice  d  B.  Malting  Co. 

(e)  Locomotives. — The  servants  who  v.  Paulsen  (1893)  51  111.  App.  123 
use,  or  have  occasion  to  be  on,  locomo-  (plank  of  scaffold  was  left  unfastened, 
tives  are  not  bound  to  inspect  them,  and  tipped  up  when  the  servant  stepped 
Galveston,  H.  d  S.  A.  R.  Co.  v.  Smith  on  it)  ;  Chicago  &  A.  R.  Go.  v.  Maroney 

(1900)  24  Tex.  Civ.  App.  127,  57  S.  W.    (1896)     67    111.    App.    618    (insufficient 
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bracing  and  other  defects  not  specified)  ;  (i)   Runways. — An     employee     in     a 

McLean  v.  Standard  Oil  Co.    (1893)    50  brewery  has    the    right    to  rely  on  the 

N.   Y.   iS.   R.   626,   21   N.   Y.   Supp.   874  safety  of  a  run  down  which  beer  kegs 

(cross-{,*ained  plank  gave  way  under  an  are   permitted  to   slide   into   the   cellar, 


iron  worker)  ;  Cumiiiigham  v.  Sicilian 
Asphalt  Paving  Co.  (1900)  49  App.  Div. 
380,  63  N.  Y.  Supp.  357  (rotten  and 
\i'ormeaten  plank  broke  under  servant)  ; 
Cole  V.  Warren  Mfg.  Co.    (1899)    63  N. 


where  it  is  not  part  of  his  duty  to  re- 
pair defects.  Mayer  v.  lAehmann 
(1897)  16  App.  Div.  54,  44  N.  Y.  Supp. 
1067. 

(j)   Buildings. — ^A  factory  hand  hired 


J.  L.  626,  44  Atl.  647  (plaintiff  held  not  to  do  knitting  not  required  to  examine 

to  be  negligent  in  standing  on  the  end  into    the    safe    construction  of  a  privy 

planks  of  a  scaffold  which  supported  a  provided  for  his  use,  or  chargeable  with 

line  of  overhead  shafting) .  knowledge   vs^hether  it  was   or   was  not 

A  common  laborer  employed  in  bring-  safely    constructed.      Ryan    v.    Fotoler 

ing  timbers    and    in    carrying  a  heavy  (1862)    24  N.  Y.  410,  82  Am.  Dec.  315. 

girder,   although   a   carpenter  by  trade,  A  carpenter  hired  to  work  on  a  roof 

is  not  bound  to  inspect  the  materials  in  not  bound  to  examine  into  Ihe  condition 

a  scaffold  which  he  helps  to  build   foi  of  the  building.     Oiles  v.  Diamond  State 

the  purpose  of  carrying  such  timber  over  Iron  Co.   (1887)   7  Houst.   (Del.)   453,  8 

it.     Ooldie    v.    Werner    (1893)     50    111.  Atl.   368    (charge  to  jury). 


App.   297,   Affirmed   in    (1894)    151   111. 
551,  38  N.  E.  95   (knot  in  a  joist). 


A  servant  not  a  carpenter  entitled  to 
assume  that  roof  of  building  in  which 


A  sei'vant  working  on  or  near  a  pile  he  works  is  strong  enough  to  protect 
of  lumber  is  not  bound  to  examine  it  for  him  from  ice  which  may  fall  from  an 
the  purpose  of  ascertaining  whether  it  adjacent  building.  Gaul  v.  Rochester 
has  been  safely  constructed.  Zintek  v.  Paper  Co.  (1893)  72  Hun,  485,  25  N.  Y. 
Stimson  Mill  Go.    (1894)    9  Wash.  395,    Supp.  443. 

37  Pac.  340;  Rigdon  v.  Allegany  Lum-  The  mere  fact  that  a,  servant  knows 
ber  Co.  (1891)  37  N.  Y.  S.  R.  514,  13  that  the  floor  of  his  master's  shop  is  de- 
K.  Y.  Supp.  871.  cayed  will  not,  as  a.  matter  of  law,  pre- 

A  servant  set  to  work  beside  a  pile  of  vent  him  from  recovering  for  injuries 
ore  from  which  material  is  to  be  loos-  received  by  its  giving  way  under  him, 
ened  by  the  use  of  explosives  is  not  since  the  accident  would  have  happened 
bound  to  study  the  conditions  affecting  without  his  fault,  if  the  existence  of  ac- 
the  stability  of  the  ore  at  the  sides  of  tual  danger  could  not  have  been  ascer- 
the  pile.  Illinois  Steel  Co.  v.  Schyman-  tained  without  an  examination  of  the 
owski  (1896)  162  111.  447,  44  N.  E.  876.  under  side  of  the  floor  or  of  the  parts 
(h)  Gangways. — A  servant  is  not  of  the  building  under  it.  Hulddlestony. 
bound  to  examine  a  gangway  before  go-  Lowell  Machine  Shop  (1871)  106  Mass. 
ing  on  it.     Alabaster    Co.    v.    Lonergan   282. 

(1900)  90  111.  App.  353  (defect  not  In  a  case  where  the  moving  of  a  load- 
specified)  .  ed  truck  over  the  ends  of  the  loose 
Whether  a  break  in  a  plank  guarding  boards  of  a  defective  floor  caused  them 
a  tank  was  obvious  to  the  servant  was  to  tip  up,  and  thus  throw  a  bale  of  cot- 
held  to  be  a  question  for  jury,  as  it  was  ton  on  the  plaintiif,  it  was  held  that  he 
only  3  inches  high,  and  liable  to  be  con-  was  not,  as  a  matter  of  law,  guilty  of 
cealed  by  accumulations  of  dirt.  Moore  negligence  in  having  knelt  down  under- 
V.  St.  Louis  Wire  Mill  Co.  (1893)  55  neath  the  bale  just  before  the  accident. 
Mo.  App.  491.  A  servant  has  been  al-  Norman  v.  Wahash  R.  Co.  (1894)  10  C. 
lo«ed  to  recover  where  a  bracket  sup-  C.  A.  617,  22  U.  S.  App.  505,  62  Fed. 
porting  the  plank  footpath  on  which  he   727. 

was  working  was  knocked  away  by  a  (k)  Seats. — A  servant  is  not  charge- 
passing  wagon,  the  result  being  that  the  able  with  knowledge  that  a,  seat  is  lia- 
footpath  fell.  The  grounds  assigned  ble  to  tip  up,  where  the  amount  of  lev- 
for  the  decision  were  that  the  liability  erage  can  only  be  ascertained  by  look- 
of  the  structure  to  be  injured  in  this  ing  underneath  it.  Spaulding  v.  Forbes 
way  was  not  a  risk  "open  to  observa-   Lithograph  Mfg.  Co.   (1898)    171  Mass. 


tion,"  and  that  the  servant  was  not  re- 
quired to  notice  the  manner  in  which  the 
planks  were  sustained  underneath.  Sel- 
lick  V.  J.  Langdon  &  Co.  (1891)  37  N. 
Y.  S.  R.  511,  13  N.  Y.  Supp.  858. 


271,  50  N.  E.  543. 

(1)  Unguarded  openings. — ^A  servant 
who,  while  employed  at  a  part  of  the 
premises  where  he  had  never  worked  be- 
fore, stepped  back  into  an  uncovered  bar- 
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rel  of  hot  water  close  by,  the  top  of 
which  was  level  with  the  surface  of  the 
ground,  cannot  be  debarred  from  recov- 
ery on  the  ground  that  he  should  have 
looked  out  for  such  a  pitfall.  Johnson 
V.  Tacoma  Mill  Co.  (1900)  22  Wash.  88, 
60  Pac.  53. 

A  servant  who  has  been  working  for 
one  day  on  a  trestle  within  a  few  feet 
of  an  uncovered  hole  leading  down  into 
a  coal  bunker  is  not,  as  matter  of  law, 
negligent  in  assuming,  when  his  duties 
require  him  on  a  subsequent  occasion  to 
work  near  it  during  the  night  and  with 
insufficient  light,  that  it  will  be  kept 
covered  when  not  in  use.  Boyle  v.  Deg- 
non-McLean  Constr.  Co.  (1900)  47  App. 
Div.  311,  61  N.  Y.  Supp.  1043,  leave  to 
appeal  denied  in  (1900)  49  App.  Div. 
636,  63  N.  Y.  Supp.  1105.  Where  a  hole 
had  been  dug  in  the  floor  of  a  boiler 
room  in  preparing  -a.  foundation  for  a 
piece  of  machinery,  and  left  partly  cov- 
ered, but  in  an  insecure  and  dangerous 
condition,  a  fireman  had  a  right  to  rely 
on  the  general  appearance  of  safety,  and 
the  presumption  that  his  employer  had 
provided  him  a  safe  place  in  which  to 
work,  and  was  not  bound  to  examine 
the  hole  critically  before  stepping  on  the 
covering.  Frye  v.  Bath  Cos  &  Electric 
Co.   (1900)    94  Me.  17,  46  Atl.  804. 

A  stevedore  injured  by  falling  into  an 
unguarded  trimming  hole  in  a  dark 
place  between  decks  was  justified  in  as- 
suming that  the  place  was  as  safe  as  on 
the  last  preceding  workday.  The  Pro- 
tos   (1891)   48  Fed.  919. 

A  member  of  an  ice  gang  employed  to 
put  ice  on  board  a  ship  is  not  necessa- 
rily negligent  in  assuming  that  a  hatch- 
way covered  by  a  tarpaulin  for  the  pur- 
pose of  receiving  the  ice  is  in  proper 
condition,  notwithstanding  one  of  the 
hatch  covers  has  been  removed,  where 
there  is  nothing  from  its  appearance  to 
indicate  such  removal,  and  that  is  the 
customary  way  of  preparing  a  ship  for 
taking  on  ice.  Perhins  v.  Furness,  W. 
d  Co.  (1897)  167  Mass.  403,  45  N.  E. 
759. 

(m)  Telegraph  poles. — ^A  lineman 
who  is  ordered  to  climb  a  trolley  pole 
and  cut  a  guy  wire  is  not  imprudent  in 
taking  it  for  granted  that  the  pole  is 
planted  suiEciently  deep  to  stand  with- 
out the  support  of  the  wire,  where  noth- 
ing indicates  that  the  planting  is  too 
shallow  to  be  secure  without  the  wire. 
Bland  r.  Shreveport  Belt  B.  Co.  (1896) 
48  La.  Ann.  1057,  36  L.  R.  A.  114,  20 
So.  284.  The  contributory  negligence  of 
the  servant  was  held  to  be  for  the  jury, 


where  the  arm  of  a  telegraph  pole  broke, 
owing  to  a  defect  which  was  obvious  on 
inspection,  but  which  was  partially  con- 
cealed by  an  insulator  and  obscured  to 
some  extent  by  paint.  McDonald  v. 
Postal  Teleg.  Co.  (1900)  22  R.  I.  131, 
46  Atl.  407. 

(n)  Ladders. — As  such  a  defect  is  not 
ascertainable  without  inspection,  the 
question  whether  the  breaking  of  a  lad- 
der, caused  by  a  cross  piece  therein 
breaking  because  a  nail  that  fastened  its 
left  end  to  the  side  piece  was  driven 
near  a  knot  in  the  side  piece,  is  aa  ob- 
vious risk,  is  for  the  jury.  Flanigwn  v. 
Guggenheim  Smelting  Co.  (1899)  63  N. 
J.  L.  647,  44  Atl.  762. 

(o)  Machinery.  —  An  inexperienced 
employee  who  injures  his  hand  while 
engaged  in  rubbing  off  the  cylinder 
known  as  a  "beater"  is  not  negligent  in 
failing  to  examine  it  with  a  view  to  dis- 
covering dangers  of  which  there  is  no 
outward  indication.  Howard  Oil  Co.  v. 
Farmer  (1882)  56  Tex.  301.  A  serv- 
ant is  not  bound  to  inspect  the  conditicm 
of  a  pressing  machine  which  he  is  oper- 
ating. Pioneer  Cooperage  Co.  v.  Bo- 
manowicz  (1899)  85  111.  App.  407,  Af- 
firmed in  (1900)  186  111.  9,  57  N.  E. 
864  (spring  so  loose  that  it  did  not  stop 
the  press  when  the  operator's  foot  was 
taken  off  the  treadle) . 

An  oiler  on  a  steamship  is  not  charge- 
able with  knowledge  of  the  condition  of 
the  cushion  valves  of  the  feed-pump 
cylinder,  where,  although  it  was  his  duty 
to  examine  the  pump  to  see  that  it  was 
all  right,  it  was  not  his  duty  to  examine 
the  cushion  valves,  which  were  adjusted 
when  the  pipe  was  set  up,  and  not  there- 
after touched.  Hoes  v.  Ocean  S.  S.  Co. 
(1900)  56  App.  Div.  259,  67  N.  Y.  Supp. 
782.  A  servant  is  not  chargeable  with 
knowledge  of  a  fracture  in  the  leg  of  a 
steam  drill  at  a  place  where  it  is  con- 
cealed by  the  socket.  Salem  Stone  d 
Lime  Co.  v.  Tepps  (1894)  10  Ind.  App. 
516,  38  N.  E.  229.  Knowledge  of  the 
defective  condition  of  a  "jack"  not  im- 
puted, as  a  matter  of  law,  to  a  servant, 
where  it  is  only  by  taking  the  apparatus 
apart  that  the  defect  can  be  discovered. 
Missouri,  K.  &  T.  B.  Co.  v.  roMn(7(1896) 
4  Kan.  App.  219,  45  Pac.  963. 

(p)  Elevators. — A  workman  who  is 
merely  employed  to  load,  ride  on,  and 
unload  an  elevator  is  not  necessarily 
negligent  in  assuming  that  the  elevator 
chain  is  sound.  Mulvey  v.  Bhode  Is- 
land Locomotive  Works  (1885)  14  R.  I. 
204    (worn  link). 

(q)   Derricks. — A  quarryman    opera t- 
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ing  a  deirick  did  not  assume  the  risk  v.  Schroeder  (1898)  21  Ind.  App.  28, 
of  being  injured  by  the  breaking  of  the    51   N.  E.  376. 

mast,  where  it  was  dry-rotted  in  the  Whether  or  not  a,  eraek  or  flaw  in  the 
centre,  but  sound  on  the  surface.  Jar-  singletree  of  a  wagon  is  such  an  obvious 
via  V.  Northern  New  York  Marble  Co.  defect  as  to  charge  a.  driver  with  con- 
( 1900)  55  App.  Div.  272,  67  N.  Y.  Supp.  tributory  negligence  precluding  recovery 
78.  Where  there  is  no  evidence  that  q  for  injuries  sustained  in  a  runaway 
servant  had  any  notice  that  a  derrick  caused  by  the  breaking  of  the  clip  was 
which  fell  on  him  was  defective,  or  of  held  to  be  for  the  jury  in  Bowman  v. 
the  danger  attending  its  use,  a  finding,  Texas  Brewing  Co.  (1897)  17  Tex.  Civ. 
in  an  action  for  the  resulting  injuries,  App.  446,  43  S.  W.  808,  but  the  nature 
that  the  manner  of  its  construction  and  of  the  defect  is  not  stated. 
the  danger  attending  its  use  were  as  ap-  (u)  Tunnels. — A  servant  assisting  in 
parent  to  the  servant  at  the  time  it  fell,  the  excavating  of  a  tunnel  is  not  bound 
and  prior  thereto,  as  to  defendant,  is  er-  to  look  for  hidden  defects  in  the  roof. 
roneous.  Westhroolc  v.  Orowdus  (1900;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Cor- 
Tex.  Civ.  App.)    58  S.  W.  195.  nelius    (1896)    14  Ind.  App.  399,  43  N. 

(r)  Other  hoisting  appliances.  —  A  E.  31. 
servant  shoveling  coal  into  tubs  which  (v)  Mines. — A  laborer  in  a  mine  is 
are  elevated  by  machinery  to  be  emptied  not,  as  a  matter  of  law,  chargeable  with 
is  not  bound  to  make  a  personal  inspec-  knowledge  that  there  is  a  defect  in  a 
tion  of  a  tub  before  using  it,  to  see  if  pipe  which  carries  to  the  open  air  the 
there  is  any  defect  in  a  clasp  or  fasten-  smoke  from  the  furnace  of  an  engine 
ing  for  automatically  dumping  or  empty-  boiler  on  one  of  the  lower  levels,  and 
ing  it.  Pennsylvania  Goal  Co.  v.  Kelly  that  the  timbers  of  the  mine  may  conse- 
(1895)  156  111.  9,  40  N.  E.  938,  Affirm-  quently  be  set  on  fire.  Beeson  v.  Green 
ing  (1894)  54  111.  App.  622.  An  un-  Mountain  Gold  Min.  Co.  (1880)  57  Cal. 
derground  laborer  in  a  mine  is  not,  as   20. 

matter  of  law,  chargeable  with  notice  A  servant  directed  to  work  in  a  par- 
of  a  defect  in  the  hoisting  machinery,  tieular  place  in  a  mine  is  not  required 
Myers  v.  Hudson  Iron  Co.  (1889)  150  to  make  a  critical  examination  of  that 
Mass.  125,  22  N.  E.  631.  A  stevedore's  place.  Consolidated  Coal  Co.  v.  Bruce 
employee  is  not  bound  to  examine  hoist-  (1893)  47  111.  App.  444,  Affirmed  in 
ing  appliances.  The  Carolina  (1886)  (1894)  150  111.  449,  37  N.  E.  912;  Ross 
30  Fed.  199.  A  workman  is  not  re-  v.  Shanley  (1900)  185  111.  390,  56  N. 
quired  to  examine  into  the  strength  of  a  E.  1105,  Affirming  (1899)  86  111.  App. 
steel  loop  used  for  raising  the  spans  of    144. 

a  bridge.     Memcan  0.  R.  Co.  v.  Murray       A  miner  is  not  bound  to  search  for 
(1900)  42  C.  C.  A.  334,  102  Fed.  264.         hidden  defects  in  a  tunnel.     Parke  Goun- 
(s)    Chains. — The  foreman  of  a  black-    ty  Coal  Co.  v.  Barth  (1892)  5  Ind.  App. 
smith    shop   is   not,    as   matter  of   law,    159,  31  N.  E.  585. 

chargeable  with  knowledge  that  a  chain  Knowledge  that  a  rib  between  two 
used  to  support  iron  and  steel  bars  while  rooms  was  broken  through  by  a  blast 
they  are  being  manufactured  into  va-  was  not  imputed  to  a  miner.  Summit 
rious  implements  was  fractured  and  cor-  Coal  Co.  v.  Shaw  (1896)  16  Ind.  App. 
roded.     Nicholds  v.  Crystal  Plate  Glass   9,  44  N.  E.  676. 

Co.  (1894)  126  Mo.  55,  27  S.  W.  516,  The  driver  of  a  coal  ear  in  a  mine  is 
28  S.  W.  991.  not  bound,  equally  with  his  employer,  to 

(t)  Vehicles. — ^A  porter  is  not  charge-  inspect  the  roof  of  a  passage  through 
able  with  knowledge  of  a  defect  in  a  which  the  car  is  driven.  The  obligations 
baggage  truck,  which  could  only  have  of  such  an  employee  are  different  from 
been  discovered  by  examining  the  lower  those  of  one  v;ho,  while  making  an  ex- 
side  of  the  bed.  Missouri  P.  R.  Go.  v.  eavation  in  loose  earth,  sand,  or  gravel, 
Crenshaw  (1888)  71  Tex.  340,  9  S.  W.  is  required  to  take  precautions  to  pre- 
262.  vent  injury  to  himself  through  the  giv- 

In  an  action  by  a  servant  to  recover  ing  way  of  the  sides  or  top  of  such  ex- 
for  injuries  sustained  from  the  falling  eavation,  which  he  has  deprived  of  sup- 
of  a  load  of  lumber  from  a  cart  which  port  in  the  prosecution  of  the  work. 
he  was  driving,  by  reason  of  a  wheel  Hancock  v.  Keene  (1892)  5  Ind.  App. 
separating  from  the  axle,  it  need  not  be  408,  32  N.  E.  329. 

averred  that  the  plaintiff  carefully  ex-        A  workman  who   sees   an  apparently 
amined  the  truck  before  using.     Boyce   safe  gangway  with  new  timbers  just  put 
Vol.  I.  M.  &  S.— 73. 
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in  place,  and  knows  that  under  the  eye  mixture  of  sand  and  minerals  therein, 
«f  his  employer  experienced  miners  have  although  its  true  character  could  have 
just  finished  the  work  of  making  the  been  determined  by  the  use  of  tools,  the 
gangway  safe,  and  is  commanded  by  his  evidence  being  that  both  stone  and  mud 
employer  to  work  in  a  particular  place,  banks  were  to  be  met  with  in  the  quarry, 
is  not  required  to  enter  upon  an  inspee-  Peerless  Stone  Co.  v.  Wray  (1898)  152 
tion  of  the  place  between  the  timbers  to  Ind.  27,  51  N.  E.  326. 
determine  whether  such  workmen  have  (y)  Quarries. — In  view  of  the  princi- 
performed  their  duty  with  care,  or  have  pie  that  the  servant  has  a  right  to  as- 
left  loose  material  liable  to  fall  upon  sume  that  his  employer  has  fulfilled  his 
him.  Vanesse  v.  Catsbmrg  Ooal  Co.  duty,  it  is  for  the  jury  to  say  whether  a 
(1893)   159  Pa.  403,  28  Atl.  200.  quarryman  should  have  appreciated  the 

Where  an  examination  of  defendant's  danger  created  by  the  sagging  of  a  drag 
mine  was  made,  but  the  record  did  not  rope.  Comben  v.  Belleville  Stone  Co. 
show  that  all  the  conditions  were  safe,  (1897)  59  N.  J.  L.  226,  36  Atl.  473. 
and  plaintiff  was  permitted  to  enter  the  (z)  Electric  appliances. — ^In  a  case 
mine  to  work,  amd  was  injured,  the  fact  where  a  servant  while  lubricating  a  dy- 
that  he  did  not  examine  the  record  diA  name  box  came  in  contact  with  a 
not  prevent  him  from  charging  defend-  charged  wire,  it  was  held  that,  as  no 
ant  with  a  wilful  violation  of  the  min-  proof  was  made  that  he  appreciated  the 
ing  act,  §  4,  providing  that  all  mines  danger,  the  presumption  was  that  he 
shall  be  examined  every  morning,  and  did  not  appreciate  it,  for  in  that  case 
that  no  one  shall  be  permitted  to  enter  he  would  have  avoided  the  risk  of  con- 
until  all  the  conditions  are  reported  to  tact.  Myhan  v.  Louisiana  Electric  Light 
be  safe.  Pa4i>n,ee  Goal  Co.  v.  Boyce  &  P.  Co.  (1889)  41  La.  Ann.  964,  7  L. 
(1900)  184  111.  402,  56  N.  E.  621,  Re-  R.  A.  172,  6  So.  799. 
versing   (1898)    79  111.  App.  469.  (aa)   Rishs  from  the  fall  of  heavy  6b- 

In  Eddy  v.  Aurora  Iron  Min.  Co.  jects. —  (See  also  subd.  (r),  (w),  (x), 
(1890)  81  Mich.  555,  46  N.  W.  17,  it  supra).  Recovery  has  been  allowed 
was  recognized  that  a  servant  might  be  where  a  door  fell  on  a  servant,  owing  to 
guilty  of  contributory  negligence  in  the  fact  that  the  rope  which  supported 
"failing  to  find  out"  a  defect  in  the  tim-  it  was  not  properly  fastened  [Austin  v. 
bering  of  a  mine;  but  it  was  held  that,  Appling  [1891]  88  Ga.  54,  13  S.  E.  955)  ; 
under  the  circumstances,  such  negligence  and  where  a.  tank  fell  on  a  laborer, 
could  not  be  attributed  to  him  as  a  mat-  owing  to  the  fact  that  a  nut  slipped  off 
ter  of  law.  a  bolt  (Champion  ice  Mfg.  cC  Cold  Stor- 

For  other  mining  cases,  see  subd.  (r),   age  Co.  v.  Carter  [1899]  21  Ky.  L.  Rep. 
supra;  and  §  413,  notes  1,  4,  infra;  and   210,  51  S.  W.  16) . 
§  410,  note  1,  supra.  A  machinist  of  several  years'  experi- 

(w)  Trenches. — It  is  no  part  of  a  enee  who  is  hurt,  while  working  at  his 
servant's  duties  to  study  the  conditions  lathe,  by  the  fall  of  an  unfastened  plank 
affecting  the  stability  of  the  earth  at  the  reaching  from  a  runway  to  the  coun- 
sides  of  a  trench  in  which  he  is  set  to  tershaft  timbers,  and  used  to  obtain  ac- 
work.  Hennessy  v.  Boston  (1894)  161  cess  to  a  pulley  for  the  purpose  of  ad- 
Mass.  502,  37  N.  E.  668;  Bartolomeo  v.  justing  a  belt,  will  not  be  declared,  as 
McKnight  (1901)  178  Mass.  242,  59  N.  matter  of  law,  to  have  been  injured  as 
E.  804.  the  result  of  an  obvious  danger  or  a  risk 

(x)  Banks  of  earth,  etc. — ^An  em-  assumed  as  an  incident  to  his  employ- 
ployee  engaged  in  shoveling  dirt  into  a  ment.  Quimby  v.  Boston  &  M.  B.  Co. 
ear  from  a  bank  of  hardpan  so  hard  (1898)  69  N.  H.  334,  41  Atl.  266. 
that  it  has  to  be  blasted  is  not,  as  mat-  A  servant  employed  to  dress  stone  is 
ter  of  law,  chargeable  with  knowledge  not  required  to  examine  the  stcmes  in 
of  the  risk  of  injury  from  an  unexpect-  proximity  to  that  upon  which  he  is 
ed  fall  of  earth,  where  the  evidence  is  working,  to  ascertain  if  they  are  secure- 
that  the  bank  looked  solid,  but  was  ly  placed  and  free  from  danger  of  fall- 
really  seamed  with  cracks,  the  result  of  ing  over  upon  him.  Blondin  v.  Oolitic 
previous  blasts.  Hill  v.  Winston  (1898)  Quarry  Co.  (1894)  11  Ind.  App.  395,  37 
73  Minn.  80,  75  N._  W.  1030.     An  em-  N.  E.  812. 

ployee  in  a  quarry  is  not,  as  matter  of  (bb)  Inadequate  provision  against  fire. 
law,  chargeable  with  knowledge  of  the  — An  employee  in  a  factory  is  not,  as  a 
risk  from  the  fall  of  an  overhanging  matter  of  law,  chargeable  with  knowl- 
mud  bank,  the  character  of  which,  as  edge  that  there  is  no  fire  escape  on  the 
distinguished  from  stone,  was  not  open  outside  of  a  building,  where  his  business 
to  visual  inspection  because  of  the  ad-  is  on  the  inside,  and  his  attention  has 
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never  been  called  to  the  absence  of  the 
escape.  Gorman  v.  McArdle  (1893)  67 
Hun,  484,  22  N.  Y.  Supp.  479. 

(cc)  Incompetency  of  fellow  servants. 
— In  the  absence  of  specific  knowledge 
or  information  putting  him  on  inquiry, 
a  servant  is  not  required  to  examine  into 
the  competency  of  the  servants  em- 
ployed to  work  with  him.  He  is  war- 
ranted in  acting  upon  the  assumption 
that  the  master  has  performed  his  duty 
in  selecting  and  retaining  those  serv- 
ants. Texas  «6  P.  R.  Co.  v.  Johnson 
(1896)  89  Tex.  519,  35  S.  W.  1042;  St. 
Louis,  A.  ti  T.  H.  R.  R.  Co.  v.  Gorgan 
(1891)  49  111.  App.  220;  Charles  Pope 
Glucose  Co.  V.  Byrne  (1895)  60  111. 
App.  20;  Pennsylvania  Co.  v.  Roney 
(1883)  89  Ind.  453,  46  Am.  Rep.  173; 
Chicago  d  E.  I.  R.  Co.  v.  Beatty  (1895) 
13  Ind.  App.  604,  40  N.  E.  753. 

In  United  States  Rolling  Stock  Co.  v. 
Wilder  (1886)  116  111.  100,  5  N.  E.  92, 
the  law  was  thus  laid  down :  "The  con- 
tention of  appellant,  as  we  understand 
it,  is  that  where  one  is  employed  as  an 
operative  in  a  particular  branch  of  serv- 
ice he  is  bound  to  investigate  and  find 
out,  at  his  peril,  whether  the  common 
master  has  used  reasonable  care  and 
prudence  in  the  selection  of  those  al- 
ready employed  in  the  same  branch  of 
service.  The  law  imposes  no  such 
duty.  One  thus  employed  is  warranted 
in  assuming  that  the  master  has  dis- 
charged his  duty  in  this  respect,  and  un- 
til notice  to  the  contrary  is  brought  home 
to  the  employee  he  may  safely  act  upon 
that  hypothesis.  All  that  the  law  de- 
mands of  one  thus  employed  is  that  he 
keep  his  eyes  open  to  what  is  passing 
before  him,  and  avail  himself  of  such  in- 
formation as  he  may  receive  with  respect 
to  the  habits  and  characteristics  of  his 
fellow  servants." 

A  switchman  who  has  complained  of 
the  incompetency  of  a  fireman,  and  re- 
ceived a  promise  that  he  shall  be  re- 
moved, is  not  necessarily  negjligent  be- 
cause, on  a  subsequent  occasion,  when 
he  has  to  signal  to  the  same  engine,  he 
/^does  not  look  closely  at  the  fireman  for 
the  purpose  of  ascertaining  whether  the 
promised  change  of  employees  has  been 
made.  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Eckles  (1900;  Tex.  Civ.  App.)  60  S.  W. 
830. 

(dd)  nonperformance  of  a  specific 
duty  by  a  fellow  servant. — A  servant  is 
not  bound  to  ascertain  whether  a  coem- 
ployee  who  is  not  consociated  with  him 
has  discharged  his  duty  to  report  the 
existence  of  a  defect,    Peoria,  D.  £  E. 


R.  Co.  r.  Johns  (1891)  43  111.  App.  83. 
As  a  servant  may,  in  the  absence  of 
actual  knowledge  of  the  incapacity  ot 
a  colaborer,  assume  that  he  is  compe- 
tent, it  is  improper,  in  an  action  for  in- 
juries caused  by  his  negligence,  to  in- 
struct the  jury  that  plaintiff  would  be 
put  on  inquiry  to  ascertain,  before  en- 
gaging in  work  with  such  laborer,  wheth- 
er he  was  a  man  of  ordinary  intellect 
and  understood  the  English  language. 
B.  Lantry  Sons  v.  Lowrie  (1900;  Tex. 
Civ.  App.)  58  S.  W.  837.  So,  it  was 
error  to  instruct  the  jury  that,  if  the 
plaintiff  had  the  same  means  of  know- 
ing the  incompetency  as  defendant  had, 
he  could  not  recover.  International  d 
a.  N.  R.  Co.  V.  Cook  (1897)  16  Tex. 
Civ.  App.  386,  41  S.  W.  665. 

As  a  servant  is  not  charged  with  the 
same  obligation  of  inquiry  as  the  mas- 
ter, the  general  reputation  of  the  delin- 
quent servant  for  carelessness,  reckless- 
ness, or  other  bad  qualities  is  not  in  it- 
self evidence  from  which  the  injured 
servant's  knowledge  of  his  incompetency 
can  be  inferred.  Olsen  v.  North  Pacific 
Lumber  Co.  (1900)  40  C.  C.  A.  427,  100 
Fed.  384,  holding  it  to  be  error  to  give 
an  instruction  from  which  the  jury 
might  be  led  to  suppose  that  such  a 
reputation  charged  the  injured  servant, 
not  less  than  the  master,  with  notice  of 
the  incompetency. 

To  escape  liability  on  this  ground,  the 
defendant  must  go  further  and  show 
that  the  injured  servant  knew  of  the 
general  reputation,  or  had  at  some  time 
been  placed  in  such  a  position  that  a 
jury  might  reasonably  infer  that  he  did 
actually  know  of  it.  Texas  d  P.  R.  Co. 
Y.  Johnson  (1896)  89  Tex.  519,  35  S. 
W.  1042,  contrasting  the  different  prin- 
ciple which  prevails  when  the  master's 
constructive  knowledge  is  in  question. 
(See  §  202,  ante.)  Same  case  on  sec- 
ond appeal,  Texas  d  P.  R.  Co.  v.  John- 
son (1897)  90  Tex.  304,  38  S.  W.  520, 
Denying  Writ  of  Error  in  (1896)  14 
Tex.  Civ.  App.  566,  37  S.  W.  973. 

(ee)  Vicious  animals. — ^An  employee 
who  ia  not  notified  that  a  horse  fur- 
nished for  his  use  is  vicious,  has  a 
prima  facie  right  to  recover  damages 
for  injuries  caused  by  the  animal. 
Helmke  v.  Stetler  (1893)  69  Hun,  107, 
23  N.  y.  Supp.  392;  Lane  v.  Minnesota 
State  Agri.  Soc.  (1895)  62  Minn.  175, 
29  L.  R.  A.  708,  64  N.  W.  382;  Leigh 
V.  Omaha  Street  R.  Co.  ( 1893 )  36  Neb. 
131,  54  N.  W.  134;  George  H.  Hammond 
Co.  V.  Johnson  (1893)  38  Neb.  244,  56 
N.  W,  967.     (In  the  last  two  cases  the 
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tality  which  caused  his  injury.^  There  are,  of  course,  still  stronger 
grounds  for  holding  him  to  be  relieved  from  any  obligation  to  in- 
spect the  plant,  where  he  had  no  time  for  such  inspection  because 
his  attention  was  absorbed  in  engrossing  duties  which  demanded 
rapid  action,  or  because,  for  some  other  reason,  an  examination  was 

special  point  made  by  defendant's  eoun-  upon  the  ultimate  determination  of  the 
sel  and  negatived  by  the  court  was  that  question  whether  an  alleged  trespass  by 
the  rule  where  animals  were  concerned  or  upon  the  servant  is  or  is  not  legally 
was  different  from  that  which  prevailed  justifiable,  or  whether  the  issuance  of 
in  regard  to  inanimate  appliances.)  the  injunction  is  legal  and  proper. 

(ff)  System. — ^An  employee  is  not  (ii)  Danger  from  acts  of  violence  by 
deemed  to  accept  the  danger  of  using  de-  strangers. — A  master  is  negligent  if  he 
fective  appliances  because  of  his  knowl-  fails  to  warn  a  workman  employed  to 
edge  of  the  general  methods  adopted  by  erect  a  fence,  as  to  the  risk  of  being 
the  employer  in  carrying  on  his  busi-  shot  by  a  person  who  is  in  adverse  pos- 
ness,  or  because,  by  ordinary  care,  he  session.  Baxter  v.  Roberts  (1872)  44 
might  have  known  of  the  methods,  and  Cal.  188,  13  Am.  Rep.  160. 
inferred  therefrom  that  danger  from  in-  *  Masters  and  servants  are  not  equally 
sufficient  appliances  might  arise.  Texas  chargeable  with  knowledge  merely  for 
d  P.  B.  Co.  V.  Archibald  (1898)  170  U.  the  reason  that  both  have  equal  oppor- 
S.  665,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  tunities  for  acquiring  knowledge.  Sa- 
777,  Aflirming  (1896)  21  C.  0.  A.  520,  lem  Stone  &  Lime  Go.  v.  Tepps  (1894) 
41  U.  S.  App.  567,  75  Fed.  802.  A  serv-  10  Ind.  App.  516,  38  N.  E.  229. 
ant  is  not  boiind  to  inquire  what  regu-  A  fireman  is  not  chargeable  with 
lations  have  been  made  to  secure  his  knowledge  of  a  defective  rail  joint  mere- 
safety.  Missouri,  K.  &  T.  R.  Co.  v.  ly  because  he  had  ample  opportunity  to 
Hannig  (1897)  91  Tex.  347,  43  S.  W.  examine  it.  Dale  v.  St.  Louis,  K.  C.  & 
508,  Reversing  (1897;  Tex.  Civ.  App.)  2f.  R.  Co.  (1876)  63  Mo.  455.  That  a 
41  S.  W.  196;  IntemationaX  &  G.  ff.  R.  brakeman  had  opportunities  to  learn  the 
Co.  T.  Ball  (1892)  1  Tex.  Civ.  App.  221,  condition  of  a  track  cannot  be  inferred 
21  S.  W.  1024.  A  baggage  master  is  not  from  the  fact  that  he  had  been  working 
presumed  to  know  whether  or  not  the  upon  it  for  a  year  or  more.  Texas  & 
rules  and  schedule  provided  for  the  run-  P.  R.  Co.  v.  Magrill  ( 1897 )  15  Tex.  Civ. 
ning  of  his  employer's  trains  were  de-  App.  353,  40  S.  W.  188  (rotten  ties  and 
fective  and  ambiguous.  Georgia  R.  d  loose  spikes). 
Bkg.  Co.  V.  Rhodes  (1876)   56  Ga.  645.       A  brakeman  is  not  charged  with  the 

A  servant  is  not  bound  to  examine  duty  of  examining  cars  to  discover 
into  the  safety  of  the  method  adopted  latent  defects,  merely  because  his  oppor- 
for  taking  down  a  building.  Faren  v.  tunities  for  discovering  such  defects  are 
Sellers  (1887)  39  La.  Ann.  1011,  3  So.  equal  to  those  of  the  company  and  his 
363.  superiors.    Pittsburgh,  O.  C.  &  St.  L.  R. 

(gg)  Contagious  diseases. —  Negli  Co.  v.  Woodward  (1894)  9  Ind.  App. 
gence  is  inferable  where  an  employer  al-  169,  36  N.  E.  442  (drawbar).  An  em- 
lows  an  employee  to  work  in  a  room  ployee  has  the  right  to  assume,  in  the 
where  one  of  the  household  is  sick  with  absence  of  knowledge  to  the  contrary, 
typhoid  fever,  and  neglects  to  inform  that  the  handle  for  working  a  hand  car 
her  what  the  malady  is.  Kliegel  v.  Ait-  is  reasonably  safe,  and  he  does  not  as- 
ken  (1896)  94  Wis.  432,  35  L.  R.  A.  249,  sume  the  risk  arising  from  unknown 
69  N.  W.  67.  latent  defects,  or  defects  not  obvious  to 

(hh)  Illegality  of  act  which  servant  him  while  using  ordinary  care  and  ob- 
ia  required  to  do. — The  danger  of  being  servation.  Banks  v.  Wabash  Western 
arrested  for  obeying  orders  which  put  R.  Co.  (1890)  40  Mo.  App.  458.  De- 
the  servant  in  the  position  of  violating  fendant's  contention  was  that  plaintiff 
an  injunction  not  actually  known  to  him  had  opportunities  of  knowing  the  insuf- 
is  one  with  regard  to  which  he  has  a  ficiency  of  the  handle,  and  was,  under 
right  to  expect  to  be  warned.  Guirney  the  evidence,  guilty  of  contributory  neg- 
V.  St.  Paul,  M.  <f  M.  R.  Co.  (1890)  43  ligence  in  failing  to  observe  its  unsafe 
Minn.  496,  46  N.  W.  78.  The  court  re-  condition.  The  fact  that  a  servant 
marked  that  the  liability  of  the  prin-  had  an  opportunity  to  inspect  the  latch 
cipal  does  not,  in  such  a  case,  depend  of  a  bucket  for  some    time    before    it 
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impossible  Tinder  the  circumstances.^     Excusable  ignorance  may,  of 
course,  be  inferred  on  tbis  ground,  although  the  defect  is  one  of  which 


caused  an  accident  does  not  show  that 
he  is  chargeable  with  notice  of  the  con- 
dition of  the  latch.  The  court  said: 
"It  was  the  unquestioned  duty  of  the 
defendant  to  furnish  plaintiff  a  safe 
bucket,  and  he  had  a  right  to  assume 
that  it  had  performed  that  duty,  and 
was  not  bound  to  make  a  personal  in- 
spection of  the  same  before  using  it. 
.  .  If  the  servant  must,  at  his 
peril,  examine  for  himself,  what  be- 
comes of  the  primary  duty  of  the  master 
to  see  that  safe  and  suitable  machinery 
and  implements  are  furnished  his  em- 
ployee';" Pennsylvania  Coal  Co.  v. 
Kelly  (1895)   156  111.  16,  40  N.  E.  938. 

The  fact  that  a  seaman  injured  whUe 
operating  a  defective  steam  winch  used 
in  shifting  the  cargo  had  an  opportunity 
for  seeing  the  winch  before  the  ship 
sailed  does  not  create  a  conclusive  pre- 
sumption that  he  sailed  with  knowledge 
of  its  condition.  Eldridge  v.  Atlas  8.  S. 
Co.  (1890)  58  Hun,  96,  11  N.  Y.  Supp. 
408.  An  employee  who  has  no  knowledge 
which  would  suggest  his  looking  for 
dangerous  projections  from  a  car  over 
an  othei-wise  safe  walk  on  the  employ- 
er's premises  is  not  negligent  in  going 
thereon  without  looking.  Salem  Stone 
&  Lime  Co.  v.  Griffin  (1894)  139  Ind. 
141,  38  N.  E.  411  (servant  had  previ- 
ously worked  below  the  walk,  in  a  posi- 
tion from  which  the  projections  were 
not  visible ) . 

Evidence  that  a  stevedore  injured  by 
falling  down  an  open  hatchway  had  pre- 
viously worked  upon  the  vessel,  and_  had 
had  an  opportunity  to  learn  the  position 
of  the  hatchway  and  that  it  was  open  on 
such  occasions  as  that  on  which  he  was 
injured,  is  not  conclusive  of  knowledge 
on  his  part  that  the  hatchway  was  open, 
but  is  to  be  considered  by  the  jury  in 
connection  with  the  other  evidence. 
Smith  v.  Occidental  d  0.  S.  8.  Co. 
(1893)  99  Cal.  462,  34  Pac.  84. 

The  servant  ia  not,  as  matter  of  law, 
chargeable  with  knowledge  of  a  defect, 
where  the  evidence  tends  to  show  that  it 
was  one  which  would  not  be  discovered 
simply  by  using  it,  but  that  it  was  dis- 
coverable only  by  an  examination  made 
by  a  competent  person.  Nicholds  v. 
Crystal  Plate  Glass  Co.  (1894)  126  Mo. 
55,  27  S.  W.  516,  28  S.  W.  991. 

An  employee  in  a  mine  is  not  charge- 
able, after  only  twenty  days'  work,  with 
knowledge  of  a  defect  in  a  hoisting  rope. 


which  could  not  have  been  discovered  by 
ordinary  observation.  Perry  v.  Ricketts 
(1870)    55  111.  234. 

In  Louisville,  N.  A.  d  O.  R.  Co.  v. 
Bowell  (1896)  147  Ind.  266,  45  N.  E. 
584,  it  was  contended  on  demurrer  that, 
because  it  was  alleged  that  the  defect  in 
a  coupling  was  "patent  and  open  to  the 
inspection  of  the  defendant  if  an  exam- 
ination of  the  same  had  been  made,"  it 
therefore  followed  that  the  defect  was 
one  which  was  obvious  "to  ordinary 
careful  observation,"  and  consequently 
one  which  the  servant  should  have  seen 
and  avoided;  but  the  court  said:  "The 
words  used,  and  their  context,  plainly 
indicate  that  the  defect  was  one  which 
could  have  been  easily  discovered  on  a 
careful  examination  by  appellant's  in- 
spectors. There  is  nothing  in  the  com- 
plaint to  show  that  appellee  had  any- 
thing to  do  with  the  coupling  link.  Had 
he  coupled  the  cars  between  which  the 
link  was  used,  and  thus  handled  the  de- 
fective appliance,  and  so  had  opportu- 
nity to  observe  it,  there  might  be  some 
propriety  in  holding  him  accountable  for 
a  knowledge  of  its  condition.  .  .  . 
The  defect  was  one  that  might  readily 
have  been  discovered  by  proper  inspec- 
tion, but  this  the  employer,  and  not  the 
employee,  was  bound  to  make." 

An  instruction  announcing  the  naked 
proposition  that  mere  means  of  knowl- 
edge are  equivalent  to  actual  knowledge 
is  erroneous.  Norfolk  d  W.  R.  Co.  v. 
Nunnally  (1892)  88  Va.  546,  14  S.  E. 
367. 

It  is  error  to  charge  that,  if  the  serv- 
ant had  the  opportunity  to  observe  the 
degree  of  danger,  he  cannot  recover.  Ft. 
Worth  d  D.  C.  R.  Co.  v.  Wilson  (1893) 
3  Tex.  Civ.  App.  587,  24  S.  W.  686 
(ITiis  decision  was  reversed  in  85  Tex. 
516,  but  merely  on  a  point  of  practice.) 
It  is  error  to  instruct  a  jury  that  if 
they  find  from  the  evidence  that  plain- 
tiff, at  the  time  of  and  before  his  injury, 
knew  that  the  roof  of  an  entry  was  un- 
safe, or  had  the  means  and  opportunity 
to  ascertain  its  defective  condition,  and 
did  not  avail  himself  of  such  opportu- 
nity, or  use  the  means  at  hand,  he  was 
guilty  of  negligence.  Wellston  Coal  Co. 
V.  Smith  ( 1901 )  65  Ohio  St.  70,  55  L..  R. 
A.  99,  61  N.  E.  143. 

^  "It  is  not  expected  that  the  servant 
will  make  close  scrutiny  into  all  the  de- 
tails of  the  instrumentalities  with  which 
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the  servant  would  otherwise  have  been  bound  to  make  an  examina- 


tion.* 

he  deals.  His  employment  forbids  that  Carter  v.  Oliver  Oil  Co.  (1892)  37  S.  C. 
he  should  thus  spend  his  time.     If  the   604,  15  S.  E.  928. 

rule  were  otherwise,  the  management  of  A  workman  in  a  dangerous  position 
a  great  railway  system  would  be  need-  upon  a  railroad  bridge,  and  hurried  in 
lessly  slow."  Johnston  v.  Oregon  Short  his  work,  is  not  guilty  of  negligence  in 
Line  R.  Co.  (1892)  23  Or.  94,  31  Pac.  failing  to  inspect  a  maul  handed  to  him 
283.  by  a  foreman  under  whom  he    is    em- 

A  brakeman  is  not  chargeable  with  ployed.  Chicago,  K.  £  W.  R.  Co.  v. 
contributory  negligence  in  coupling  de-  Blevins  (1891)  46  Kan.  370,  26  Pac. 
fective  cars,  where  the  defects    are    of   087. 

such  a  character  as  to  appear  only  on  Compare  also  the  following  cases: 
inspection,  and  where,  in  the  hurry  in-  Great  Northern  R.  Co.  v.  McLaughlin 
cident  to  his  work,  he  cannot  discover  (1895)  17  C.  C.  A.  330,  44  U.  S.  App. 
such  defects,  and  he  is  not  warned  there-  189,  70  Fed.  669  (no  opportunity  to  ex- 
of.  Chesapeake  &  0.  R.  Co.  v.  Lash  amine  skids  used  for  loading  rails  upon 
(1896;  Va.)  24  S.  E.  385;  S.  P.  Loaisville  flat  cars)  ;  Louisville,  N.  A.  &  C.  R.  Co. 
£  N.  R.  Co.  V.  Foley  (1893)  94  Ky.  v.  Howell  (1896)  147  Ind.  266,  45  N.  E. 
220,  21  S.  W.  866  (brakeman  unexpeot-  584  (defective  coupling  link  caused  in- 
edly  called  upon  at  midnight  to  make  a  jury  to  brakeman )  ;  8tewa/rt  v.  Fer- 
coupling  of  cars  in  a  train  recently  guson  (1898)  34  App.  Div.  515, 54  N.  Y. 
made  up.)  Supp.  615  (servant  had  no  reason  or  op- 

A  brakeman,  being  obliged  to  act  with  portunity  to  observe  that  the  uprights 
promptitude  in  coupling  cars,  has  a  of  a  scaffold  were  not  properly  braced)  ; 
right  to  assume  without  inspection  that  Chicago  £  A.  R.  Co.  v.  Bcanlan  (1897) 
the  couplings  are  in  a  proper  state  of  170  111.  106,  48  N.  E.  826,  Affirming 
repair.  King  v.  Ohio  &  M.  R.  Co.  (1896)  67  111.  App.  621  (brick  mason 
(1882)  11  Bisa  362,  14  Fed.  277,  per  not  chargeable  with  knowledge  of  the 
Gresham,  J.  A  sen'ant  who  has  to  se-  defective  construction  of  a  scaffolding 
lect  a  block  for  checking  the  speed  of  prepared  for  his  use,  where  he  passes 
cars,  from  among  a  number  which  are  so  from  another  portion  of  the  building  di- 
soiled  that  it  is  practically  impossible  rectly  to  the  scaffolding  without  an  op- 
to  distinguish  the  sound  from  the  un-  portunity  to  inspect  it)  ;  Baldwin  v. 
sound,  without  a  more  careful  examina-  St.  Louis,  K.  &  N.  W.  R.  Co.  (1887)  72 
tion  than  his  work  permits  him  to  make,  Iowa,  45,  33  N.  W.  356  (failure  to  ex- 
does  not  assume  the  risk  of  selecting  a  amine  pile  of  lumber  which  fell  on  plain- 
wornout  block.  Lehigh  Valley  Coal  Co.  tiff,  not  negligence,  as  matter  of  law, 
V.  Warrek  { 1898 )  28  C.  C.  A.  540,  55  U.  where  his  view  of  it  was  obstructed  by 
S.  App.  437,  84  Fed.  866.  another  pile;   Chicago  K.  &  W.  R.  Co. 

A  servant  is  not  chargeable  with  v.  Blevins  (1891)  46  Kan.  370,  26  Pac. 
knowledge  of  a  knot  in  a  plank  forming  687  (servant  received  from  his  foreman 
part  of  a  platform  on  which  he  was  a  defective  tool  when  he  was  hurried  in 
about  to  work,  when  he  had  no  oppor-  his  work  and  in  a  specially  dangerous 
tunity  of  inspecting  it,  and  it  is  quite  position  which  limited  the  opportunities 
doubtful  whether  he  could  have  discov-  for  making  an  examination)  ;  Higgins 
ered  it  even  if  he  had  made  such  an  ex-  v.  Williams  (1896)  114  Cal.  176,  45 
amination,  since  there  was  a  covering  of  Pac.  1041  ( servant  had  no  opportunity 
paint  on  the  upper  surface,  and  it  was  to  examine  hoisting  machinery  before 
difficult,  as  the  plank  was  placed,  to  in-  going  to  work  in  a  trench), 
spect  its  under  aide.  Benzing  v.  Stein-  In  one  case  the  doctrine  that  a  serv- 
way  &  Sons  (1886)  101  N.  Y.  547,  5  N.  ant  may  assume  that  adequate  provision 
E.  449.  has  been  made  for  his  safety  has  been 

An  operator  of  a  "former"  machine  in  declared  to  apply  with  especial  force 
an  oil  mill,  who  is  compelled  to  work  where  the  performance  of  his  duties  re- 
with  such  great  rapidity  that  he  cannot  quires  constancy  of  attention  to  other 
carefully  examine  all  bags  furnished  him  matters.  Chicago  &  E.  I.  R.  Co.  v. 
and  placed  by  other  employees  on  top  Bines  (1890)  132  111.  161,  23  N.  E.  1021. 
of  the  machine,  and  which  for  his  safety  Obviously,  a,  similar  reason  might  be, 
should  be  free  from  holes,  has  the  right  even  if  it  is  not,  assigned  in  many  of 
to  assume  without  examination  that  the  the  railway  cases  cited  in  §  411,  supra. 
bags  furnished  him  are  free  from  holes.       "In  an  Illinois  case  (see  §  414,  note  9, 
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413.  limits  of  the  servant's  exemption  from  the  duty  of  inspection; 
generally. —  The  scope  and  effect  of  the  doctrine  discussed  in  the  pre- 
ceding sections  must  be  considered  with  due  reference  to  the  exist- 
ence of  the  servant's  general  obligation  to  exercise  ordinary  care. 
He  is  manifestly  not  vfarranted  in  assuming  that  he  is  not  exposed 
to  any  abnormal  dangers,  vsrhere  he  haa  actual  knowledge  that  one 
of  the  master's  duties  has  not  been  performed;^  nor  where  he  has 
been  expressly  warned  to  examine  the  appliance  in  question.^  He 
will  not  be  heard  to  say  that  his  ignorance  of  a  danger  was  excusable 
if  it  could  have  been  discovered  by  a  reasonable  use  of  his  facul- 
ties of  observation.* 


infra),  the  fact  that  his  duties  require 
prompt  action  is  mentioned  as  one  of 
the  reasons  why  a  yard  hand  is  not 
bound  to  examine  brakes  before  using 
them.  Chicago  &  E.  I.  R.  Go.  v.  Kneir- 
im  (1894)  152  111.  458,  39  N.  E.  324. 

^  In  cases'  where  the  doctrine  is  enunci- 
ated, this  necessary  qualification  is  fre- 
quently recognized  by  the  introduction 
of  clauses  of  a  restrictive  tenor.  See, 
for  example,  Illinois  G.  R.  Go.  v.  Sanders 
(1897)  166  111.  270,  46  N.  E.  799;  Lou- 
isville &  N.  R.  Go.  V.  Orr  ( 1890 )  91  Ala. 
548,  8  So.  360;  Fordyoe  v.  Yarlorough 
(1892)  1  Tex.  Civ.  App.  260,  21  S.  W. 
421 ;  Chicago  <£  E.  I.  R.  Go.  v.  Sines 
(1890)   132  111.  161,  23  N.  E.  1021. 

In  iSast  8t.  Louis  Connecting  R.  Go. 
V.  Shannon  ( 1893 )  52  111.  App.  420,  an 
instruction  was  condemned  by  which  the 
jury  was  told  that  the  servant  was  not 
required  in  the  first  instance  to  know 
that  tracks  were  properly  constructed, 
but  had  a  right  to  rely  on  the  implied 
undertaking  of  the  company  to  make  and 
keep  them  safe.  "Given  actual  knowl- 
edge," said  the  court,  "there  remains  no 
room  for  presumptions." 

'Senior  v.  Ward  (1859)  1  El.  &  El. 
385,  28  L.  J.  Q.  B.  N.  S.  139,  5  Jur.  N. 
S.  172,  7  Week.  Rep.  261  (hoisting 
tackle  of  mine) .     See  §§  363,  364,  ante. 

'  "A  man  cannot  decline  to  see,  and 
then  hold  the  master  liable,  excusing  his 
own  negligence  by  saying  that  he  was 
under  no  primary  obligation  to  investi- 
gate." Illinois  0.  B.  Go.  v.  Sanders 
(1894)  58  111.  App.  117.  "It  is  his  [i. 
e.,  the  servant's]  duty  to  use  ordinary 
care  in  informing  himself  of  the  dangers 
and  responsibilities  attending  his  em- 
ployment, and  to  take  the  same  degree 
of  care  in  avoiding  accident  and  injury. 
.  .  .  He  may  not  close  his  eyes  to 
serious  defects  or    weaknesses    in    ma- 


chinery or  appliances,  occasioned  by  use, 
of  which,  considering  his  employment,  he 
might  reasonably  take  notice;  and  he 
may  not  forget  or  omit  precautions 
which,  under  th*  circumstances,  as  a  rea- 
sonable and  prudent  man,  he  ought  con- 
tinually to  exercise."  Wells  v.  Coe 
(1886)  9  Colo.  159,  165,  11  Pao.  50. 
"While  the  employee  may  repose  confi- 
dence in  the  prudent  and  cautious  ad- 
herence to  duty  by  the  employer,  yet  he 
may  not  repose  that  blind  confidence  in 
the  performance  of  the  employer's  duty 
which  fails  to  observe  the  patent  defects 
which  an  ordinary  observation  of  the 
employee's  duty  would  readily  disclose." 
Evansville  &  T.  H.  R.  Co.  v.  Duel  (1893) 
134  Ind.  156,  33  N.  E.  355. 

"The  servant  is  culpable  if  he  fail  to 
discover  such  a  defect  as  would  have 
been  apparent,  without  a  thorough  ex- 
amination, if  he  had  used  ordinary  dili- 
gence to  discover  it."  Chesson  v.  John 
L.  Roper  Lumber  Co.  (1896)  118  N.  C. 
59,  23  S.  B.  925. 

A  servant  cannot  be  "permitted  to 
rely  blindly  on  the  presumption"  that 
the  master  has  provided  a  safe  working 
place,  "to  the  utter  disregard  of  the 
plain  and  palpable  evidence  of  his  own 
senses."  Muncie  Pulp  Co.  v.  Jones 
(1894)   11  Ifid.  App.  110,  38  N.  E.  547. 

In  one  case  it  was  remarked,  ar- 
guendo, that  the  servant  is  not  bound 
"to  exercise  care"  to  know  defects,  un- 
less it  is  in  the  line  of  his  duty.  Taylor, 
B.  &  a.  R.  Co.  V.  Taylor  (1890)  79  Tex. 
104,  14  S.  W.  918.  This  statement  is 
plainly  erroneous,  if  taken  literally. 
But  the  context  shows  that  nothing 
more  is  meant  than  that  no  duty  of 
active  inspection  lies  on  the  servant. 

An  experienced  laborer  when  going  to 
work  in  a  trench  is  bound  to  exercise  a 
reasonable  degree  of  vigilance  in  regard 
to  the    safety    of    the    place    of    work. 
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The  limiting  operation  of  this  principle  is  often  recognized  by  the 
use  of  phraseology  which  is  either  actually  or  by  implication  of  a 
qualifying  significance,  iu  connection  with  the  statements  in  which 
the  servant's  exemption  from  the  obligation  to  inspect  the  plant  is 
asiserted.  Thus,  we  find  it  laid  down  that  a  servant  is  not  required 
to  use  diligence  to  discover  defects,  and  is  chargeable  with  notice 
thereof  only  when  they  are  so  obvious  that  it  imports  gross  negligence 
to  overlook  them  ;*  that  he  is  not  bound  to  use  more  than  "ordinary- 
care  and  watchfulness"  in  discovering  defects  in  the  plant;'  that 
he  is  only  required  to  notice  obvious  defects  and  such  as  he  has  an 
opportunity  of  noticing;^  that  the  law  demands  nothing  more  than 
that  he  shall  keep  his  eyes  open  to  what  is  passing  before  him,  and 
avail  himself  of  such  information  as  he  may  receive  with  respect  to 
such  conditions  as  may  expose  him  to  danger ;''  that  he  is  not  bound 
to  search  for  latent,  concealed,  or  hidden  defects  or  sources  of  dan- 
ger;^ that  he  is  not  chargeable  with  knowledge  of  concealed  defects 
not  discoverable  by  "ordinary  observation."  *  In  other  cases  it  is 
declared  that  a  servant  has  a  right  to  rely  upon  the  safe  condition 
of  the  plant  unless  the  danger  is  one  of  which  he  must  be  presumed 
to  be  aware  ;^**  or  unless  the  defects  are  so  glaring  as  to  be  open  to 
the  observation  of  prudent  men;^^  or  where  the  defect  cannot  be 
readily  detected ;^^  or  the  danger  is  not  patent;^*  or  not  obvious;** 

Bartolomeo    v.    McKnight    (1901)     178       '  Northern  P.  R.  Co.  v.  Teeter  (1894) 
Mass.  242,  59  N.  E.  804.  11  C.  C.  A.  332,  27  U.  S.  App.  316,  63 

The  ignorance  of  a  section  hand  of  the  Fed.  527 ;  Oovey  v.  Sannibal  £  St.  J. 
condition  of  rough  ground  over  which  H.  Go.  (1885)  86  Mo.  635;  Porter  v. 
he  is  helping  to  carry  a  heavily  laden  Hannibal  &  St.  J.  R.  Go.  (1879)  71  Mo. 
hand  car  does  not  relieve  him  from  ex-  66,  36  Am.  Rep.  454;  Flood  v.  Western 
ercising  due  care;  in  observing  where  he  XJ.  Teleg.  Go.  (1891)  39  N.  Y.  S.  R.  674, 
is  going,  and  looking  out  for  snags.  15  N.  Y.  Supp.  400 ;  Leonard  v.  Einnare 
Terry  v.  Louisville,  N.  A.  &  C.  B.  Go.  (1898)  174  III.  532,  51  N.  E.  688  Af- 
(1896)  15  Ind.  App.  353,  43  N.  E.  273,  firming  (1897)  75  111.  App.  145;  Parke 
Rehearing  Denied  (1896)  15  Ind.  App.  County  Goal  Co.  v.  Earth  (1892)  5  Ind. 
356,  44  N.  E.  59.  App.  159,  31  N.  E.  585.     See  also  Union 

In  -one  case  the  law  was  said  to  be  P.  R.  Co.  v.  O'Brien  (1896)  161'  U.'  S. 
that,  if  the  servant  knew,  or  by  the  451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618, 
exercise  of  reasonable  care  and  diligence  where  it  was  laid  down  that  the  servant 
could  have  known,  the  reputation  of  a  is  entitled  to  presume  that  the  master 
negligent  coservant,  "he  was  chargeable  has  done  his  duty  with  respect  to  mak- 
with  notice  of  whatever  that  reputation  ing  proper  inquiry  for  latent  defects. 
was."  Western  Stone  Co.  v.  Whalen  '  J  arms  v.  Northern  New  York  Mar- 
(1894)  151  IU.  472,  38  N.  E.  241.  lie  Co.   (1900)   55  App.  Div.  272,  67  N 

*  Silveira  v.  Iversen   (1900)    128  Cal.   Y.  Supp.  78. 

187,  60  Pac.  687.  ^'' Sellick  \.  J.  Lamgdon  &  Go.   (18Q1) 

'Pennsylvania     Co.     v.     MoCormaek  37  N.  Y.  S.  R.  511,  13  N.  Y.  Supp   858 

(1892)  131  Ind.  250,  30  N.  E.  27.  ^^ Bradbury  w .   Goodwin     (1886)     108 

•  Little  Rock  &  M.  R.  Go.  v.  Moseley  Ind.  286,  9  N.  E.  302. 

(1893)  6  C.  C.  A.  225,  12  U.  S.  App.       "  Austin  y.  Appling  (1891)  88  Ga.  54. 
514,  56  Fed.  1009.  13  S.  E.  955. 

'  United  States  Rolling  Stock  Go.  v.  "  Edward  Hines  Lumber  Go.  v.  Liqas 
Wilder  (1886)  116  111.  100,  5  N.  E.  93.      (1898)    173  IU.  315,  50  N.  E.  225,  AS- 
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or  where  there  is  no  such  obvious  and  palpable  defect  as  to  attract 
his  attention.^  ^ 

In  several  cases  the  character  of  the  inspection  which  the  serv- 
ant is  not  bound  to  make  is  particularized  by  the  addition  of  the 
epithet  "critical."^®  Such  an  epithet  obviously  implies  a  stand- 
point similar  to  that  which  is  indicated  by  the  various  forms  of  ex- 
pression collected  above. 

The  correctness  or  incorrectness  of  an  instruction  will  frequently 
depend  upon  whether  the  jury  were  or  were  not  informed  in  ap- 
propriate terms  that  the  servant's  right  to  rely  upon  the  safe  con- 
dition of  the  plant  is  not  an  absolute  one.-^^ 

Such  examination  of  an  appliance  as  is  necessary  to  enable  a  serv- 

firming   (1896)    68  111.  App.    523;    Mo-    employee  was  bound  to  use  Ms  eyes,  and 

Donald  v.  Chicago,  St.  P.  M.  &  0.  B.  Co.    to  take  reasonable  care  to  avoid  known 

(1889)    41    Minn.   439,   43   N.   W.    380.   dangers  and  those  which  could  be  seen 

"The  employee  is  not  required  to  look   by  the  use  of  ordinary  care.     Reese  Vj 

for  defects,  but  such  as  are  patent,  or    Morgan  Silver  Min.  Go.  (1898)   17  Utah, 

known   to   him."     'Norton   v.   Louisville   489,   54  Pac.   759.     A  jury  is  properly 

&  N.  R.  Co.   ( 1895 )   16  Ky.  L.  Rep.  846,   charged  that  a  servant  has  a  right  to 

30  S.  W.  599.  presume  that  an  appliance  is  safe  for 

"Devlin  V.   Walash,   St.  L.  &  P.  R.   use,  where  the  defect  is  not  patent,  and 

Co.  (1885)  87  Mo.  549.  he  has  used  due  diligence  to  discover  de- 

" McLewn  Y.  Standard  Oil  Co.  (1893)    fects    (Missouri,    K.    &    T.    R.    Go.    y. 

50  N.  Y.  S.  E.  626,  21  N.  Y.  Supp.  874;    Crowder   [1899;   Tex.  Civ.  App.]    55   S. 

Baltimore  &  O.  8.  W.  R.  Co.  v.    Amos  W.  380)  ;  and  that  a  servant  has  a  right 

( 1898 )  20  Ind.  App.  378,  49  N.  E.  854.     to   assume,   without  looking  for  latent 

"  Cincinnati,  H.  <t  D.  R.  Co.  v.  Mc-   defects,  that  the  master  has    done    his 

Mullen   (1889)    117  Ind.  439,  20  N.  E.  duty  in  providing    safe    instrumentali- 

287 ;   Consolidated    Coal    Co.    v.    Bruce  ties,  unless  he  has  or  can  obtain  knowl- 

(1893)  47  111.  App.  444;  Ross  v.  Shan-  edge  to  the  contrary  by  reasonable  ob- 

ley  (1900)   185  111.  390,  56  N.  E.  1105;    servation    {Summit   Coal  Co.    v.    Shaw 

Chicago,  R.  I.  d  P.  R.  Co.  v.  Cleveland    [1896]   16  Ind.  App.  9,  44  N.  E.  676). 

(1900)   92  III.  App.  308;  Alabaster  Co.   In  any  case  where  the  defect  was  a  visi- 

V.  Lonergan  (1900)   90    III.    App.    353;   ble  one  which  might  possibly  have  been 

Frye  v.  Bath  Oas  &  Electric  Go.  (1900)    discovered  by  a  person  in  the  servant's 

94  Me.  17,  46  Atl.  804.  position,  if  he  had  been  ordinarily  ob- 

"  There  is  no  error  or  unfairness  in  an   servant,  it  is  error  to  charge  the  jury, 

instruction  in  which  the  court  tells  the   without  qualification,  that  the  servant 

jury  that   a  yard    switchman    who    is   had  the  right  to  presume  that  the  appli- 

about  to  couple  two  cars  has  a  right  to   ance  in  question  was  in  good  condition, 

assume   that  they   are   properly  loaded   and  that  he  was  not  required  to  inspect 

and  to  act  on  that  assumption,  where  it   the  same   for  defects.     F'ordyce  v.   Ed- 

is  added  that    if,    by    the    exercise    of   wards  (1895)  60  Ark.  438,  30  S.  W.  758, 

proper  diligence,  he  might  have  disoov-   second  appeal   (1898)   65  Ark.  98,  44  S. 

ered   the   dangerous    manner   in   which   W.   1034    (pilot  of  engine  was  hung  so 

they  were  loaded,  in  time  to    avoid   in-   high  that  it  failed    to    throw    a    horse 

jury,  he  canmot    recover,     northern   P.   from  the  track,  and  a  derailment  was 

R.  Co.  V.  Everett  (1894)   152  U.  S.  107,   the  result)  ;  Texas  Mexican   R.    Go.   v. 

38  li.  ed.  373,  14  Sup.  Ct.  Rep.  474.         King  (1896)   14  Tex.  Civ.  App.  290,  37 

An  instruotion  that  one  employed  in   S.  W.  34    (link  bent  and  piece  broken 

a  mine  was  not  required  or  expected  in  out  of  drawhead).    A  charge  is  errone- 

going  up  and  down  the  ladder,  with  a  ous  which  will  probably  lead  the  jury  to 

candle,  to  hia  work,  to  investigate  and  suppose  that  a  servant  is  not  bound  to 

discover   its   condition  as   to   safety  or  notice   the  condition   of   the   appliances 

otherwise,   is  not  ground   for   reversal,   used  by  him.     Wells  v.  Coe   (1886)    9 

where  qualified  by  a  statement  that  the  Colo.  165,  11  Pac.  50. 
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ant  to  understand  the  dangers  incident  to  its  use  under  normal  con- 
ditions is  perhaps  always  obligatory, — at  least  in  the  case  of  adults.^* 
413a.  Duty  of  inspection;  when  predicable  from  circumstances  in- 
dicative of  danger. — A  situation  in  which  the  doctrine  which  relieves 
the  servant  from  the  duty  of  inspection  frequently  comes  into  con- 
fiict  with,  and  gives  way  to,  the  paramount  principle  that  he  must 
exercise  proper  care,  is  indicated  by  those  cases  in  which  it  is  laid 
down  that  he  is  entitled  to  assume  the  existence  of  safety  in  the 
absence  of  anything  to  excite  special  apprehension  of  danger;^  or 
where  the  appearance  of  the  appliance  was  not  such  as  to  awaken 
his  doubts  and  make  him  hesitate  in  the  discharge  of  his  duty  or  re- 
fuse to  undertake  it,;^  or  unless  he  had  knowledge  which  should  have 
warned  him  that  it  was  unsiafe  to  act  on  such  an  assumption.*     It 

An  unqualified  charge  to  the  effect  sonahle  use  of  his  senses,  and  if  a  defect 
that  a  servant  may  assume  that  a  tele-  is  apparent  and  patent,  and  would  have 
phone  pole  which  he  is  required  to  climb  been  discovered  by  the  exercise  of  rea- 
is  safe  and  suitable  is  erroneous.  Gum-  sonable  and  ordinary  care  in  view  of  the 
herlaiid  Teleph.  Co.  v.  Loomis  (1889)  87  position  which  the  brakeman  occupies, 
Tenn.  504,  11  S.  W.  356.  It  is  error  to  the  law  conclusively  presumes  that  he 
instruct  the  jury  that  if  the  defendant's  possesses  the  knowledge  which  reason- 
contract  obliged  him  to  inspect  the  place  able  attention  would  furnish.  Any  other 
of  work,  then  it  was  no  part  of  plain-  rule  would  be  opposed  to,  rather  than 
tiff's  employment  to  look  after  its  promotive  of,  the  interests  of  humanity, 
safety,  and,  if  he  was  injured  by  reason  as  it  would  encourage  the  grossest  in- 
of  defendant's  omission  to  inspect  it,  attention,  and  would  reward  it  the  high- 
there  should  be  a  finding  in  his  favor,  est  when  it  produced  the  profoundesit 
Breckenridge  &  P.  Syndicate  v.  Murphy  ignorance." 

( 1897 )    15  Ky.  L.  Rep.  915,  38  S.  W.  "A  servant  engaged  in  the  first  place 

700.  to  feed  a  machine,  and  incidentally  to 

In  Way  v.  Illinois  C.  R.  Go.    ( 1875 )  clean  it  up,  is  bovmd  to  examine  it  with 

40  Iowa,  341,  it  was  held  error  to  refuse  a  view  to  ascertain  the  characteristics 

to  give  an  instruction  that  the  servant  which  render  this  operation  dangerous, 

could   not    recover   if   he  had   gone   on  Stubbs  v.  Atlanta  CottorirSeed  Oil  Mills 

working    when    he    had    knowledge,    or  (1893)   92  Ga.  495,  17  S.  E.  746.    That 

might  "by  the  exercise  of  due  care"  liave  a  servant  who  is  sent  to  do  a  piece  of 

had  such  knowledge.     This  ruling  cer-  work  with  a  machine  with  which  he  is 

tainly  seems  difficult  to  reconcile  with  not  familiar  is  bound  to  make  inquiry 

several  of  those  condemned  in   §   410a,  as  to  the  proper  method  of  operating  it 

supra.     But  the  court  was  able  to  dis-  was  laid  down  in  Millar  v.  Madison  Ga/r 

tinguish   the   instruction   under   review  Go.   (1895)   130  Mo.  517,  31  S.  W.  574. 

from  that  which  was  refused  in  Mul-  ^Johnston   v.    Oregon   Short   Line  R. 

dvwney  v.  Illinois  G.  R.  Go.   (1873)   36  Co.  (1892)  23  Or.  94,  31  Pac.  283. 

Iowa,  470  (see  section  just  mentioned),  'Goodman  v.  Richmond  d  D.  R.  Go. 

upon  the  following  grounds:    "A  brake-  (1886)   81  Va.  576. 

man,  although  he  may  have  the  means  'James  v.  Emmet  Min.  Go.  (1884)  55 

and  opportunity  of  doing  so,  is  not  re-  Mich.  335,  21  N.  W.  361.     An  instruc- 

quired    to    go    around    and    under    the  tion  to  the  effect  that,  "while  the  master 

trucks,  with  lantern  and  hammer,  for  is  not  to  be  held  liable  for  dangers  and 

the    purpose    of    ascertaining    whether  defects  of  which  the  servant  is  fully  in- 

there  be  any  flaw  or  crack  in  a  wheel  formed,  yet  the  servant  is  authorized" 

or  axle.     The  company  employs  parties  to  rely  upon  the  master's  performance 

to  perform  this  duty,  and  the  brakeman  of  his  duty  to  furnish  safe  appliances,  ia 

has  the  right  to  suppose  that  they  will  misleading,  as  it  amounts  to  a  statement 

perform  it  properly,  and  he  is  justified  that  the  converse  of  this  proposition  is 

in  leaving  the  performance  of  it  to  them,  true ;  that  is  to  say,  that  the  master  is 

At  the  same  time  he  must  make  a  rea-  liable  even  though  the  servant  may  have 
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IS  well  settled  that  a  duty  of  inspection  or  inquiry  is  predicable  when- 
ever the  character  of  the  environment  would  suggest  to  a  man  of 
average  prudence  that  there  is  a  possibility  or  a  probability  of  be- 
iJig  injured  in  a  certain  way.*  Such  possibility  or  probability  is 
also  frequently  assumed  to  have  been  suggested  with  sufficient  dis- 
tinctness to  ahow  the  servant  that  some  further  examination  into 
the  conditions  was  prudent,  where  he  had  observed  circumstances 
or  incidents  which  pointed  to  the  existence  of  that  particular  danger 
to  which  his  injury  was  traceable,  and  which  were  therefore  to  be 

had  such  information  as  would  put  a  caution  to  ascertain  the  kind  of  cara  to 
reasonably  prudent  man  on  his  guard,  be  coupled  on  each  occasion.  Henry  v. 
provided  that  information  did  not  Bond  (1888)  34  Fed.  101. 
amount  to  full  information,  or,  as  the  A  switchman  who,  from  his  experience 
average  juror  would  understand  the  lanr  in  a  yard,  knows  that  any  two  cara 
guage,  absolute  certainty.  Illinois  0.  R.  which  he  may  hsvve  to  couple  may  have 
Co.  V.  Sanders  (1894)  58  111.  App.  117.  draw  bars  of  different  heights,  is  bound 
*  It  is  negligence  not  to  take  notice  so  at  his  peril — at  least  where  there  is  no 
as  to  observe  whether  an  event  known  hurry — ^to  examine  all  the  couplings  he 
to  be  likely  to  occur  has  occurred.  Barn-  has  to  handle,  with  a  view  to  ascertain- 
ard  V.  Sohrafft  (1897)  168  Mass.  211,  ing  their  condition  before  he  ventures 
46  N.  E.  621.  upon  the  coupling.    Toledo,  W.  &  W.  U. 

Where  a  servant  has  a  general  knowl-  Co.  v.  Black  (1878)   88  111.  112. 
edge  that  an  appliance  is  in  bad  condi-       In  Kelly  v.  Abbot  (1885)  63  Wis.  307, 
tion,  his   failure  to  examine  it  before  53  Am.   Rep.   292,   23  N.   W.   890,  the 
using  it  is  negligence.  The  Truro  ( 1887 )    coupling   iron   of  a   foreign   car   passed 
31  Fed.  158.  over   those  of  a  caboose  to  which  the 

A  brakeman  has  no  right  to  rely  upon  plaintiff's  intestate  was  coupling  it,  and 
the  supposition  that  the  track  on  a  sid-  crushed  him  to  death.  A  demurrer  to  a 
ing  is  fully  ballasted,  and  step  between  complaint  alleging  the  want  of  adapta- 
the  cars  in  motion,  without  first  exam-  tion  of  the  cars  to  each  other,  and 
ining  the  character  of  the  roadbed,  the  negligence  of  the  defendant  company 
Ragon  v.  Toledo,  A.  A.  £  N.  U.  R.  Co.  in  allowing  the  foreign  freight  car  to  be 
(1893)  97  Mich.  265,  56  N.  W.  612.  brought  on  its  track  and  requiring  it  to 
A  servant  is  not  justified  in  assuming  be  coupled,  was  sustained,  the  court  say- 
that  a  car  furnished  his  employer  by  a  ing:  "There  is  no  reason  stated  why  the 
railroad  company  is  in  good  repair  and  intestate  did  not  or  could  not  have  dis- 
supplied  with  proper  brakes,  if  he  knows  covered  this  apparent  want  of  adapta- 
that  other  cars  so  furnished  have,  many  tion  of  the  coupling  irons  of  the  caboose 
of  them,  been  defective.  Roddy  v.  Mis-  and  car.  It  was  presumably  in  the  day- 
souri  P.  R.  Co.  (1891)  104  Mo.  234,  12  time,  as  it  is  not  stated  that  it  was  in 
L.  R.  A.  746,  15  S.  W.  1112.  the  night.    That  the  coupling  irons  were 

One  of  the  dangers  to  be  apprehended  so  widely  mismatched  would  seem  to 
by  a  brakeman  in  the  ordinary  operation  have  been  as  observable  and  readily  seen 
of  a  railway  is  the  misfit  of  links  and  as  the  entire  absence  of  coupling  irons, 
pins,  and  the  possibility  that  an  attempt  one  or  both.  It  is  not  to  be  inferred 
to  couple  cars  may  be  unsuccessful,  that  this  was  the  only  instance  when  the 
Hence,  a  railroad  brakeman  who  at-  cars  of  different  roads,  brought  together 
tempts  to  couple  a  car  without  inspect-  to  be  coupled,  were  so  mismatched.  It 
ing  the  coupling  pin  and  link  to  see  if  might  rather  be  inferred  that  not  un- 
the  former  is  loose,  when  he  has  the  frequently  they  have  coupling  irons 
opportunity  to  do  so,  is  guilty  of  oon-  higher  or  lower  than  each  other,  and 
tributory  negligence.  Renninger  v.  New  that  there  is  no  reasonable  assurance 
York  C.  d  H.  R.  R.  Co.  (1896)  11  App.  that  they  are  always  adapted  to  each 
Div.  565,  42  N.  Y.  Supp.  813.  other  in  this  respect.    This  would  seem 

The  foreman  of  a  switch  engine  in  a  to  impose  the  duty  upon  the  brakeman, 
railroad  yard  assumes  the  increased  risk  before  going  between  such  ears  and  the 
in  coupling  cars  with  drawheads  of  dif-  caboose  or  cars  of  the  road  on  which  he 
ferent  makes,  and  must  use  all  necessary  is  employed,  to  couple  them  together,  to 
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regarded  as  carrying  a  definite  cautionary  or  monitory  significance.' 
Compare  §§  135-138,  ante. 


obserye  more  closely  and  to  use  more 
caution  than  if  he  was  attempting  to 
couple  the  cars  of  his  own  road,  which 
are  adapted  to  each  other  by  construc- 
tion or  selection,  in  order  to  ascertain 
whether  their  coupling  irons  would  meet 
or  pass  each  other.  There  is  no  allega- 
tion that  he  even  looked  to  see,  or  that 
he  could  not  have  seen,  if  he  had  looked, 
this  clearly  apparent  difference  in  the 
elevation  of  these  coupling  irons,  or  that 
his  attention  was  diverted."  In  Scott  v. 
Oregon  B.  &  Nav.  Co.  (1886)  14  Or. 
211,  16  Pac.  98,  this  decision  was  em- 
phatically condemned  as  one  which  went 
"far  towards  legalizing  manslaughter." 

A  servant,  part  of  whose  employment 
is  to  handle  and  remove  disabled  cars, 
has  no  right  to  assume  that  the  coup- 
lings of  a  car  are  perfect.  If  he  does  not 
know  its  condition  he  is  bound  to  as- 
sume that  it  may  be  disabled,  and  act 
accordingly.  Arnold  v.  Delaioa/re  &  H. 
Canal  Co.  (1890)  125  N.  Y.  15,  25  N.  E. 
1064. 

Where  it  was  a  part  of  the  regular 
duties  of  a  switchman  to  handle  defect- 
ive and  broken  cars,  which  were  taken 
from  trains  and  placed  upon  sipecial  side 
tracks  used  for  the  purpose,  the  mere 
presence  of  a  oar  on  such  tracks  was 
notice  to  him  that  it  was  probably  de- 
fective, which  cast  upon  him  the  risk  in 
handling  it,  and  the  duty  of  examining 
it  for  the  particular  defect,  although 
sound  cars,  improperly  loaded,  were  oc- 
casionally placed  on  the  same  tracks. 
Chesaneake  d  0.  B.  Go.  v.  Hennessey 
(1899)   38  C.  C.  A.  307,  96  Fed.  713. 

It  is  not  negligence  for  a  foreman  to 
order  an  employee  to  paint  a  machine, 
without  informing  him  that  others  are 
also  at  work  upon  it,  where,  by  the  ex- 
ercise of  reasonable  care,  he  can  himself 
see  that  other  workmen  are  so  engaged. 
Williams  v.  Honsler  (1890)  38  111.  App. 
584.  One  of  those  worlanen  unexpected- 
ly put  in  motion  a  cogwheel  which  plain- 
tiff was  handling. 

A  coal  shoveler  familiar  with  the  fact 
that  tubs  used  in  hoisting  coal  from  a 
barge  are  liable  to  be  unlatched  on  strik- 
ing the  bulkhead,  where  they  have  a 
loose  catch,  assumes  the  risk  of  using 
such  a  tub  while  the  hold  is  so  full  that 
he  cannot  get  out  of  the  way  if  a  tub 
should  dump,  if  he  has  an  opportunity 
to  examine  the  tubs  before  using  them. 
Dolan  V.  Atwater  ( 1897 )  167  Mass.  274, 


45  N.  E.  742.  A  man  who  has  sufficient 
skill  to  perform  the  duties  of  a  sawyer 
is  chargeable  with  knowledge  of  the  fact 
that  a  rope  used  to  hold  back  a  saw  set 
in  a  swinging  frame,  when  it  is  not  in 
use,  is  liable  to  wear  out,  and  is  negli- 
gent if  he  fails  to  examine  it  at  reason- 
able intervals  for  the  purpose  of  ascer- 
taining its  condition.  Schulz  v.  Johnson 
(1893)  7  Wash.  403,  35  Pac.  130  (here 
the  rope  had  never  been  examined  at 
all ) .  A  miner  who  fails,  after  a  blast, 
to  examine  the  roof  of  the  drift  in  which 
he  is  working,  and  place  necessary  props 
to  support  it,  is  negligent.  Christner  v. 
C'umierland  £  E.  L.  Coal  Co.  (1892) 
146  Pa.  67,  23  Atl.  221.  The  failure  of 
a  servant  engaged  in  drilling  holes  for 
blasting  to  ascertain  whether  a  blast  has 
exploded  in  a  hole  which  he  is  directed 
to  clean  out  is  negligence.  Seaoton  v. 
Turner  (1892)  89  Va.  341,  15  S.  E.  862. 

In  a  case  where  a  loose  beam  was 
shaken  off  the  jdists  on  which  it  was 
lying,  by  the  jarring  movement  caused 
by  a  steam  hammer,  and  fell  on  a  serv- 
ant who  was  operating  the  hammer,  it 
was  declared  to  be  at  least  a  question 
for  the  jury  whether  he  should  not  have 
examined  the  beams  overhead  before  he 
began  to  work.  But  the  decision  went 
on  another  point.  Beading  Iron  Works 
V.  Devine  (1885)   109  Pa.  246. 

"  Where  a  certain  kind  of  coupling  has 
frequently  slipped  past  the  one  to  which 
it  is  being  united,  a  brakeman  who  has 
been  handling  it  is  chargeable  with 
knowledge  of  its  defective  condition, 
Thompson  v.  Missouri  P.  B.  Co.  ( 1897 ) 
51  Neb.  527,  71  N.  W.  61.  There  can  be 
no  recovery  for  the  death  of  an  engineer, 
caused  by  the  collision  of  his  engine  with 
stock  which  had  strayed  on  to  the  track 
through  a  defective  fence,  where  the  evi- 
dence is  that  stock  were  frequently  seen 
on  such  track  at  or  near  the  point  of 
collision;  that  it  was  decedent's  duty  to 
keep  a  constant  lookout  for  them,  and 
that,  accordiiig  to  his  reports,  he  had, 
during  fifteen  months  prior  to  the  acci- 
dent, struck  stock  eight  times.  Quill  v. 
Houston  (&  T.  C.  B.  Co.  (1900)  93  Tex. 
616,  57  S.  W.  948,  Affirming  (1900;  Tex. 
Civ.  App.)  55  S.  W.  1126.  An  emnloyee 
in  charge  of  a  saw  which  is  intended  to 
drop  back  beneath  planking  after  its  use 
is  guilty  of  contributory  negligence  if 
he  does  not  look  to  see  whether  the  saw 
has  gone  down,  where  he  knows  that  it 
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The  rationale  of  this  principle  shows  that  it  is  inapplicable  -where 
the  servant  was  excusably  ignorant  of  the  circumstances  or  incidents 
which  pointed  to  the  existence  of  dangerous  conditions.®  Nor  can 
it  be  adduced  as  a  foundation  for  ruling  against  the  servant,  as  a 
matter  of  law,  where  the  evidence  is  susceptible  of  the  inference 
that  the  previous  incident  upon  which  the  master  relies  was  not  pro- 
duced by  the  same  cause  as  that  to  which  the  injury  was  dueJ     'Nor, 

frequently  fails  to  drop  back  after  use.  the  risk  of  another  similar  occurrence. 
Johnson  v.  Hovey  (1894)  98  Mich.  343,  Galveston,  E.  &  S.  A.  B.  Go.  v.  Lempe 
57  N.  W.  172.    A  miner  is  guilty  of  neg-    (1883)    59  Tex.  19. 

ligence  if  he  proceeds  to  work  under  a  A  servant  who  has  the  supervision  of 
loose  rock  after  he  has  observed  indica-  another  employee,  and  bnows  that  he  is 
tions  of  danger  which  he  thoroughly  vm-  an  incompetent  and  careless  workman, 
derstands.  Evans  v.  Ghessmond  (1890)  is  not  free  from  negligence  if  he  trusts 
38  111.  App.  615.  An  employer  is  not  himself  upon  a  ladder  constructed  by 
liable  to  an  employee  for  injuries  sus-  the  employee,  without  examining  it. 
tained  by  the  latter  in  jumping  from  a  Bolton  v.  Georgia  P.  R.  Go.  (1889)  83 
platform  to  avoid  the  splashing  of  mol-  Ga.  659,  10  S.  E.  352. 
ten  lead  out  of  a  kettle  without  a  hood,  "An  employee  directed  to  feed  a  fur- 
near  which  he  was  at  work,  where  he  nace,  which  was  not  a  part  of  his  usual 
was  thoroughly  familiar  with  the  pro-  duties,  cannot  be  held,  as  a  matter  of 
cess  of  lead  melting,  had  repeatedly  seen  law,  to  have  assumed  the  risk  of  being 
the  lead  splash  out  of  that  particular  burned  because  of  the  blowing  open  of 
kettle,  and  exposed  himself  to  the  danger  the  furnace  door  by  the  explosion  of  gas, 
without  complaint,  objection,  or  remon-  where  the  risk  was  not  an  obvious  one, 
strance.  Farrell  v.  Tatham  (1899)  36  and  he  had  had  but  slight  opportunity 
App.  Div.  319,  55  N.  Y.  Supp.  199.  to  learn  of  the  condition  of  the  furnace, 

A  servant  assumes  the  risk  from  the  and  had  never  known  of  the  door  being 
bursting  of  bottles  of  ale  which  he  is  blown  open  before,  although  it  had  oc- 
engaged  in  packing,  where  two  bottles,  curred  several  times.  La  Fortune  v. 
to  his  knowledge,  have  previously  ex-  Jolly  (1896)  167  Mass.  170,  45  N.  E.  83. 
ploded.  Lehman  V.  Van  Nostrand  {1896)  Where  work  in  a  machine  shop,  which 
165  Mass.  233,  42  N.  B.  1125.  caused  small  pieces  of  chipped  iron  to 

Knowledge  that  there  is  a  hole  under  be  thrown  from  the  machinery,  was  so 
a  canvas  stretched  on  a  third-story  floor  carried  on  that  no  chips  were  thrown 
is  imputed  to  a  servant  who  sees  his  towards  a  servant,  to  his  knowledge,  till 
fellow  workmen  walk  around,  and  not  the  day  he  was  injured  by  a  piece  of 
across  it,  shoves  a  plank  over  it,  and  chipped  iron  thrown  from  a  machine  op- 
sees  it  sag  down,  and  supposes  the  can-  erated  by  a  fellow  workman,  the  servant 
vas  to  be  there  to  catch  one  if  he  steps  had  not  assumed  the  risk  of  such  dan- 
on  it.  Muncie  Pulp  Co.  v.  Jones  (1894)  ger,  so  as  to  prevent  a  recovery  from  the 
11  Ind.  App.  110,  38  N.  E.  547.  master  for  the  failure  of  the  latter  to 

A  servant  who  knows  that  portions  establish  and  enforce  rules  for  protec- 
of  debris  which  is  being  discharged  down  tion  against  such  injury.  Smith  v.  Lid- 
a  chute  have  previously  scattered  can-  gerwood  Mfg.  Go.  (1900)  56  App.  Div. 
not  recover  if  he  is  struck  by  a  piece.  528,  67  N.  Y.  Supp.  533.  Where  plain- 
Fannessey  v.  Western  U.  Teleg.  Go.  tiff  was  injured  by  material  falling  from 
(1893)  6  Misc.  322,  26  N.  Y.  Supp.  796.  the  walls  of  a  building  while  he  was  en- 
A  servant  injured  by  the  fall  of  a  gaged  in  excavating  sand  from  the  in- 
truss  during  the  demolition  of  a  building  terior,  and  it  appeared  that  he  had  seen 
cannot  recover,  where  tt  is  shown  that  no  bricks  or  material  falling  from  the 
several  of  the  trusses  had  already  fallen  wall  prior  to  the  injury,  the  question 
while  the  work  was  in  progress,  and  whether  he  assumed  the  risk  of  such  in- 
their  condition  was  perfectly  apparent  jury  was  for  the  jury.  Witkowski  v. 
to  all  the  workmen.  Carey  v.  Sellers  George  W.  Carter  &  Sons  Co.  ( 1901 )  60 
(1889)   41  La.  Ann.  500,  6  So.  813.         App.  Div.  577,  70  N.  Y.  Supp.  232. 

A  laborer  digging  a  well,  the  sides  of  '  Whether  or  not  an  employee  stand- 
which  have  fallen  several  times  while  he  ing  on  an  elevated  platform,  endeavoring 
has  been  engaged  on  the  work,  assumes  to  adjust  a  hood  on  a,  smokestack,  was 
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speaking  generally,  is  the  servant  necessarily  debarred  from  main- 
taining an  action,  unless  the  previous  incident  was  of  such  a  nature 
that  any  reasonably  intelligent  man  would  have  understood  the  warn- 
ing which  was  thus  conveyed,  and  taken  appropriate  steps  to  protect 
himself  from  injury.^ 

414.  Duty  of  inspection  inferred  from  the  nature  of  the  functions  dis- 
charged by  the  servant. — The  decisions  cited  in  the  last  two  sections 
deal  with  situations  in  which  all  servants,  without  respect  to  their 
particular  functions,  are  not  justified  in  acting  upon  the  assumption 
that  they  are  not  exposed  to  any  abnormal  dangers  arising  from  a 
breach  of  the  master's  duties.     In  another  group  of  cases  the  dom- 

guilty  of  contributory  negligence  pre-  not,  as  matter  of  law,  notice  to  an  em- 
cluding  recovery  for  injuries  caused  by  ployee  that  it  will  not  stand  when  de- 
the  slipping  of  a  knot  uniting  two  pieces  tached  from  the  wires  which  he  is  or- 
of  rope  sustaining  a  piece  of  timber  on  dered  to  remove.  Southern  Bell  Teleph. 
which  a.  tackle  used  in  adjusting  the  d  Teleg.  Co.  v.  Clements  (1900)  98  Va. 
hood  was  fastened,  is  for  the  jury  upon    1,  34  S.  E.  951. 

evidence  that  shortly  before  the  accident  An  employee  whose  business  it  is  to 
he  noticed  that  the  rope  had  silacked,  examine  revolvers  which  do  not  work 
and  instructed  the  men  below  to  tighten  satisfactorily  after  a  test  by  another  by 
the  same,  it  not  appearing  whether  the  loading  and  firing  is  not,  as  a  matter  of 
slacking  was  due  to  the  slipping  of  the  law,  bound  to  examine  one  that  is  re- 
knot  or  to  some  unexplained  cause,  turned  to  see  if  it  contains  an  unex- 
Folk  V.  Schaeffer  (1898)  186  Pa.  253,  40  ploded  cartridge,  although  the  tester  has 
Atl.  401.  First  appeal  (1897)  180  Pa.  left  one  in  on  a  former  occasion.  An- 
613,  37  Atl.  104.  derson  v.  Duckworth   (1894)    162  Mass. 

'The  mere  fact  that  it  was  known  to  251,  38  N.  E.  510. 
the  servant  that  other  machines  which  A  miner  is  not,  as  matter  of  law, 
were  of  the  same  character  as  that  which  guilty  of  negligence  merely  because  he 
caused  the  injury  had  started  automati-  made  no  attempt  to  inform  himself  of 
cally  will  not  charge  him  with  knowl-  the  actual  condition  of  the  roof  of  an 
edge  of  the  risk  of  such  an  occurrence,  entry  from  which  slate  fell  on  him. 
if  it  appears  that  those  machines  were  Blazenic  v.  Iowa  &  W.  Coal  Co.  (1897) 
not  attached  to  the  same  pulleys  and  102  Iowa,  706,  72  N.  W.  292.  A  miner 
belts  as  the  one  which  he  was  handling  ordered  by  the  boss  to  go  into  a  speci- 
when  the  accident  occurred.  Donahue  fied  room  in  the  mine  is  not  required 
V.  Drown  (1891)  154  Mass.  21,  27  N.  E.  to  test  the  safety  of  the  roof,  although 
675.  he  knows  that  rock  and  slate  have  fallen 

A  switchman  who  does  not  know  that  from  the  roof  before  he  enters  the  room, 
a  coupling  pin  furnished  for  use  in  mak-  as  it  is  the  master's  duty  to  furnish  a 
ing  a  coupling  is  too  large  is  not,  as  safe  place  to  work.  The  fall  of  the 
matter  of  law,  guilty  of  contributory  rock  in  such  a  case  is  a  circumstance 
negligence  in  attempting  to  use  it  in  from  which  it  is  possible  to  draw  both 
making  the  coupling,  and  in  continuing  the  inference  that  the  place  will  thence- 
to  insert  it  after  the  first  failure  to  forward  be  safe,  and  the  inference  that 
make  it  enter  the  hole,  where  it  often  the  place  is  dangerous.  Island  Coal  Go. 
happens  that  a  pin  difficult  to  insert  v.  Itisher  (1895)  13  Ind.  App.  98,  40  N. 
at  first  can  be  made  to  go  down.     An   E.  158. 

instruction  is  erroneous  which  proceeds  O.Tie  fact  that  a  gang  plank  had  been 
on  the  assumption  that  a  defective  con-  put  out  from  a  vessel  to  the  wharf  on 
dition  had  been  discovered  when  the  pin  two  different  occasions,  for  the  purpose 
did  not  go  down  at  the  first  attempt,  of  transferring  the  captain's  daughters 
Missouri,  K.  d  T.  R.  Co.  v.  Bauer  (1897;  to  the  wharf,  does  not  constitute  notice 
Tex.  Civ.  App.)  43  S.  W.  1078.  to  a  workman  that  the  rigging  is  an  un- 

The  fact  that  a  pole  supporting  the  safe  means  of  exit.  McDonald  v.  Svert^ 
wires  of  a  telephone  company  has  been  son  (1901)  25  Wash,  441,  65  Pac.  789, 
condemned  and  marked  for  removal  is 
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inant  conception  relied  upon  is  that,  in  view  of  the  nature  of  the 
work  assigned  to  the  servant,  it  may  reasonably  be  inferred  that  it 
was  the  understanding  of  the  parties  to  the  contract  of  employment 

that  he  should  discharge  the  duty  of  inspection  to  a  certain  extent/ 
The  existence  of  such  a  duty  has  been  inferred  on  the  following 
grounds : 

(1)   That  the  servant  had  been  put  in  charge  of  that  part  of  the 
plant  which  was  defective  or  abnormally  dangerous.* 

'  It  is  the  duty  of  the  master  to  fur-  custody  of  the  lantern,  and  by  proper 
nish  and  maintain  suitable  material  and  diligence  might  have  known  its  defective 
appliances  for  the  prosecution  of  his  condition  and  reported  the  fact  to  the 
business,  and,  in  the  absence  of  notice  company.  Pennsylvania  Co.  v.  Congdon 
to  the  contrary,  the  employee  had  the  (1892)  134  Ind.  226,  33  N.  E.  795.  A 
right  to  presume  that  the  employer  had  servant  injured  by  a  defective  traelc  on 
complied  with  its  duty  in  this  respect,  a  tram  road  of  which  he  had  charge 
and  to  act  upon  this  presumption,  un-  cannot  recover.  White  v.  Kennon 
less  the  character  of  his  employment  (1889)  83  Ga.  343,  9  S.  E.  1082.  An 
was  such  as  to  devolve  upon  him  the  employee  whose  duty  it  was  to  operate 
duty  of  examining  and  seeing  that  the  cars  upon  an  elevated  tramway,  and  also 
particular  material  and  appliances  were  from  time  to  time  to  inspect  said  tram- 
in  proper  condition.  If  such  was  the  way  and  report  any  defects  therein,  can- 
duty  of  the  employee,  and  he  negli-  not  recover  for  injuries  caused  by  a  dis- 
gently  assumed  they  were  in  proper  con-  placed  rail  in  the  tramway,  which  he 
dition  when  they  were  not,  and  the  had  negligently  failed  to  observe  and 
injury  arose  from  his  own  failure  in  report.  Cooper  v.  Butler  (1883)  103 
this  respect,  he  would  be  guilty  of  con-  Pa.  412.  On  the  ground  that  a  section 
tributory  negligence.  Louisville  &  N.  master  in  temporary  charge  of  a  hand 
R.  Co.  v.  Orr  (1890)  91  Ala.  554,  8  car  must  note  such  defects  in  it  as  are 
So.  360.  For  other  examples  of  similar  discoverable  by  ordinary  care,  it  was 
exceptive  language,  see  Clapp  v.  Minne-  held  that  he  could  not  recover  for  in- 
apolis  &  St.  L.  B.  Co.  (1886)  36  Minn,  juries  caused  by  a  derailment  result- 
6,  29  N.  W.  340;  Pennsylvania  Co.  v.  ing  from  the  fact  that  the  wheel  was 
Brwh  (1891)  130  Ind.  347,  28  N.  E.  not  properly  attached  to  the  axle.  Cen- 
615;  Mayer  v.  JAebmann  (1897)  16  tral  B.  d  Bkg.  Co.  v.  Kenriey  (1877)  58 
App.  Div.  54,  44  N.  Y.  Supp.  1067;  Ga.  485.  A  servant  has  been  refused 
Missouri  P.  B.  Co.  v.  Crenshaw  (1888)  recovery  for  an  injury  from  a  defective 
71  Tex.  340,  9  S.  W.  262;  Austin  v.  staircase  not  under  the  special  care  of 
Appling  (1891)  88  Ga.  54,  13  S.  E.  any  employee  except  himself  and  a  fel- 
955-  Curtis  v.  Chicago  &  N.  W.  B.  Co.  low  workman.  Sirohle  v.  Chicago,  M. 
(1897)   95  Wis.  460,  70  N.  W.  665.  cf  St.  P.  B.  Co.    (1886)    70  Iowa,  555, 

An   instruction  to  the  effect  that   a  31  N.  W.  63,  59  Am.  Eep.  456.     It  is 

servant  had  a  right  to  assume  that  the  the  business  of  a  foreman  or  boss  of  a 

defective  appliance  was  safe  and  suit-  gang  of  men  with  carts  and  horses  to 

able,  and  that  it  was  not  his  duty  to  know  whether  the  horses  are  fit  to  work 

inspect  it,  is  erroneous  where  there  is  a  or  not,   and,   if  they  are  not,  to  send 

question  of  fact  as  to  whether  his  duties  them  back  to  the  stable;  and  he  cannot 

required  him  to  inspect  it.    Cumberland  recover  against  the  employer  for  an  in- 

Teleph.  Co.  v.  Loomis  (1889)   87  Tenn.  jury  to  his  foot  by  one  of  the  horses  in 

504    11  S.  W.  356.  use  which  becomes  unmanageable.  Smith 

'A  railway  company  is  not  liable  for  v.  Drake   (1889)    125  Pa.  501,  17  Atl. 

injuries    to   a   brakeman    on    a   freight  449. 

train,  alleged  to  have  been  due  to  a  de-  An  employee  who,  with  his  own  con- 
fective  lantern  which  he  used  in  giving  sent,  undertakes  as  a  partof  his  employ- 
signals,  if  the  company  did  not  know  ment  the  duly  of  determining  when  an 
and  had  no  means  of  learning  of  the  de-  appliance  which  he  constantly  uses  has 
feet,  and  the  brakeman,  although  not  become  unsafe  or  insufficient  from  such 
knowing  of  it,  had  the  sole  care  and  use, — especially   where    he   has   ahowp 
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[CHAP.   XXI. 


(2)  That  the  function  of  selecting  materials  to  be  used  for  a  cer- 
tain purpose  was  an  incident  of  the  servant's  employment.  Some, 
at  least,  of  the  cases  under  this  head,  might  not  inaptly  be  classi- 
fied with  those  just  cited.* 


himself  capable  from  long  experience  of 
so  doing, — cannot  hold  his  employer 
liable  for  an  unforeseen  accident  re- 
sulting from  its  expected  and  inevitable 
impairment.  Wright  v.  Pacific  Coast 
Oil  Co.  (Cal.  1898)  53  Pac.  1086  (bot- 
tom of  still  was  defective). 

Where  a  watchman  in  a  building, 
knowing  that  hatchways,  which  it  was 
his  duty  to  close  when  left  open,  were 
unguarded,  fell  through  a  hatchway, 
from  his  negligence  in  not  looking  to 
ascertain  whether  it  was  open,  the  mas- 
ter is  not  liable.  Oleeson  v.  Excelsior 
Mfg.  Co.  (1887)  94  Mo.  201,  7  S.  W. 
188. 

An  employee  whose  duty  it  is  to  see 
that  a  certain  appliance  is  put  in  good 
order,  and  who  orders  a  subordinate  to 
attend  to  it  immediately,  is  guilty  of 
negligence  if  he  subsequently  uses  the 
appliance  without  ascertaining  whether 
his  orders  have  been  carried  out.  Tru- 
man V.  Rudolph  (1895)  22  Ont.  App. 
Eep.  250. 

An  employee  who  for  a,  long  period 
had  had  charge  of  a  rope  and  tackle 
which  it  was  his  duty  to  inspect  was 
held  to  have  had  equal  means  of  knowl- 
edge with  the  employer  as  to  a,  latent 
defect  in  the  rope.  Erskine  v.  China 
Valley  Beet-Sugar  Go.  (1895)  71  Fed. 
270.  See  also  Week  v.  Fremont  Mill  Co. 
(1892)  3  Wash.  629,  29  Pac.  215,  where 
the  understanding  of  the  servant  that 
he  was  in  charge  of  an  appliance,  and 
bound  to  notice  and  report  defects,  was 
one  of  the  elements  adverted  to. 

In  Nelling  v.  Industrial  Mfg.  Co. 
(1886)  78  Ga.  260,  an  instruction  was 
approved  by  which  the  jury  were  told 
that,  "if  the  plaintiff  was  in  charge 
of  this  machine  for  the  purpose  of  man- 
aging it  and  working  with  it,  it  was  his 
duty  to  discover  any  defect  and  report 
it  to  his  superior." 

Contrast  with  the  above  cases  the 
ruling  that  a  section  foreman  is  not 
chargeable  with  knowledge  of  a  defect 
in  a  part  of  a  track  which  is  not  under 
his  charge.  Taylor,  B.  &  E.  B.  Co.  v. 
Taylor  (1890)  79  Tex.  104,  14  S.  W. 
918. 

In  Ohio  it  has  been  held  that  a  con- 
ductor is  bound  to  use  ordinary  and  rea- 


sonable skill  and  diligence,  not  simply  in 
the  management  of  the  train,  but  also  in 
supervising  the  due  inspection  of  the 
cars,  machinery,  and  apparatus,  as  to 
their  sufficiency  and  safety,  while  under 
his  charge.  Mad  River  &  L.  E.  R.  Co.  v. 
Barber  (1856)  5  Ohio  St.  541,  67  Am. 
Dec.  312.  But  in  Minnesota  it  has  been 
laid  down  that  there  is  no  legal  pre- 
sumption that  it  is  the  duty  of  the  con- 
ductor of  a  railway  freight  train  to  in- 
spect the  cars  and  machinery  of  his 
train,  or  that  he  is  chargeable  with 
negligence  in  using  unsafe  cars  if  the 
defect  was  such  that  it  might  have 
been  discovered  by  inspection.  Ransier 
V.  Minneapolis  &  8t.  L.  R.  Co.  (1884) 
32  Minn.  332,  20  N.  W.  332.  This  rul- 
ing has  been  expressly  approved  in  In- 
diana. Cincinnati,  H.  &  D.  R.  Go.  v. 
McMullen  (1888)  117  Ind.  439,  20  N.  E. 
287  (held  proper  to  refuse  an  instruc- 
tion that  a  conductor,  being  in  charge 
of  the  train,  is  bound  to  use  ordinary 
care  in  inspecting  the  cars ) . 

It  would  seem  that  an  employee  who 
is  an  independent  contractor,  who  by 
permission  of  his  employer  uses  a  struc- 
ture erected  on  the  premises  of  the  lat- 
ter by  another  independent  contractor, 
uses  it  at  his  own  risk,  as  his  obliga- 
tion to  examine  it  is  the  same  in  extent 
as  that  of  the  employer.  Matthes  v. 
Kerrigan  (1886)  21  Jones  &  S.  431 
(cornice  gave  way  and  allowed  a  stone 
trimmer's  scaffold  to  f all ) . 

•A  master  is  not  liable  for  an  injury 
to  a  servant,  caused  by  his  fall  from  a 
staging  by  reason  of  its  being  defectively 
attached  to  a  building,  when  the  serv- 
ant— a  mature  workman — had  built  and 
attached  the  staging,  and  had  not  asked 
or  received  any  instructions  from  the 
master,  and  had  had  a  full  opportunity 
to  make  such  an  examination  as  would 
indicate  the  safest  method  of  holding 
up  the  staging.  Arnold  v.  Eastman 
Freight  Gar  Heater  Co.  (1900)  176 
Mass.  135,  57  N.  E.  209.  For  the  reason 
that,  under  the  given  circumstances,  it 
was  understood  to  be  a  part  of  the  serv- 
ant's functions  to  reject  obviously  un- 
sound material,  knowledge  of  thn  fact 
that  a  tie  beam  used  in  a  building  under 
construction  was  rendered  defective  by 
a  knot  was  held  to  be  imputable  to  an 
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(3)  That  the  servant  was  assigned  to  work  which  involved  as  one 
of  its  essential  features  the  function  of  remedying  certain  abnormally, 
dangerous  conditions.*  This  class  of  cases  has  been  considered  un- 
der another  aspect  in  §  29,  ante. 

(4)  That,  in  view  of  the  system  on  which  the  business  of  the 
employer  was  conducted,  it  was  manifestly  intended  that  the  func- 
tion of  inspection  should  be  discharged  to  a  limited  extent  by  the 
servant.^ 


experienced  carpenter  who  had  assisted 
in  selecting  it  from  a  quantity  of  ma- 
terial, and  hoisting  it  to  its  place. 
Griffiths  v.  New  Jersey  &  N.  Y.  R.  Go. 
(1893)  5  Misc.  320,  25  N.  Y.  Supp.  812, 
Affirmed  in  (1894)  8  Misc.  3,  28  N.  Y. 
Supp.  75,  and  in  (1896)  149  N.  Y.  595, 
44  N.  E.  1124.  The  primary  duty  to 
know  whether  a  piece  of  timber  which 
has  been  used  for  a  considerable  time 
as  a  lever  for  raising  the  door  of  a 
furnace  has  become  unfit  for  that  pur- 
pose rests  upon  the  servant  who  is  in 
immediate  charge  of  the  furnace,  and 
not  upon  any  superior  officer.  Allen  v. 
G.  W.  &  F.  Smith  Iron  Go.  (1894)  160 
Mass  557,  36  N.  E.  581. 

'In  Kanz  v.  Page  (1897;  Mass.)  46 
N.  E.  620,  a  servant  was  held  unable  to 
recover  for  injuries  caused  by  the  fall 
of  a  fragment  of  a  fly  wheel  which  had 
burst.  Holmes,  J.,  said:  "When  a  room 
has  been  shattered  by  an  explosion,  it 
is  plain  to  everybody  that  things  are 
not  in  their  normal  condition,  that  the 
usual  support  of  part  by  part  has  been 
shaken  or  interfered  with,  and  that 
some  portion  may  have  been  weakened 
to  the  point  of  being  ready  to  fall.  If 
the  explosion  was  of  an  iron  wheel,  it 
is  plain  that  the  fragments  probably 
have  flown  in  different  directions,  and 
that  they  may  have  lodged  above  or  be- 
low. When  a  workman  is  sent  into  such 
a  room  on  the  day  of  the  explosion  to 
clear  away  the  ruins,  it  is  manifest  that 
he  is  taking  one  of  the  steps  which  are 
necessary  to  disclose  just  what  has  hap- 
f  pened.  It  is  not  a  natural  inference  on 
the  part  of  one  so  sent  that  the  place 
has  been  inspected,  and  it  is  not  a 
natural  interpretation  of  the  order  to 
take  it  as  implying  that  the  superior 
knows  that  it  is  safe."  A  carpenter 
ordered  to  go  and  brace  joists  is  bound 
to  see  that  they  are  in  a  condition  to 
be  braced.  Mentzer  v.  Armour  (1883) 
18  Fed.  373. 

'  In  Flood  V.   'Western  V.   Teleg.   Go. 
(1892)    131   N.  Y.   603,   30   N.  E.    196, 
Vol.  I.  M.  4  S.— 74. 


Reversing  (1891)  15  N.  Y.  Supp.  400, 
39  N.  Y.  S.  R.  674,  the  following  reasons 
were  assigned  by  the  court  for  holding 
that  an  action  could  not  be  maintained 
for  the  death  of  the  foreman  of  a  gang 
engaged  in  inspecting  the  defendant's 
lines,  the  accident  being  due  to  the  fact 
that  a  cross  arm  on  one  of  the  poles 
broke  under  him:  "He  had  all  the 
opportunity  which  any  inspector  could 
have  to  know  the  condition  of  this  arm, 
having  frequently  inspected  that'  portion 
of  the  defendant's  line  where  this  arm 
was.  He  saw  it  when  he  went  upon  it, 
and  careful  inspection  was  the  first 
thing  then  suggested  to  him.  He  knew 
that  he  was  in  a  place  of  danger,  and 
thus  was  bound,  before  resting  his 
weight  upon  the  arm,  to  examine  it  to 
see  if  it  was  sound  and  probably  ade- 
quate to  support  him.  He  knew  pre- 
cisely how  the  defendant  inspected  its 
poles  and  the  arms  on  them,  and  that  it 
was  not  its  custom  to  cause  the  arms  on 
the  poles  to  be  inspected  by  someone 
climbing  up  the  poles,  ajid  hence  as  to 
him  carelessness  in  not  inspecting  the 
arms  cannot  be  attributed  to  it.  He 
knew  that  no  one  knew  the  condition 
of  the  arm  which  broke  better  than  he 
did,  and  no  one  in  fact  knew  better  than 
he  its  sufficiency  to  bear  his  weight.  If 
he  gave  the  matter  a  thought,  he  knew 
that  he  must  rely  upon  his  own  judg- 
ment in  placing  his  weight  upon  the 
arm,  but  before  placing  his  weight 
thereon  he  ought  to  inspect  it  and  see 
if  it  was  sound  and  strong  enough  to 
hold  him,  and  that  he  had  no  right  to 
rely  upon  the  judgment  or  inspection  of 
any  other  person." 

As  a  lineman  must  know  that  it  would 
be  inexpedient  and  impracticable  to  have 
a  man  or  company  of  men  to  go  and 
examine  each  pole  upon  which  a  line- 
man is  about  to  work,  and  it  is  easy 
to  determine  very  quickly  whether  a 
pole  is  badly  decayed  a  little  below  the 
surface  of  the  ground,  and  no  skill  or 
experience  is  required  to  do  it  beyond 
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(5)  Tkat  it  was  the  customary  practice  of  employees  engaged  in 
the  same  kind  of  work  as  the  injured  person  to  make  an  examination 
under  the  given  circumstances.* 

(6)  That  the  instrumentality  which  caused  the  injury  was  one 
which  the  servant  was  required  to  use  in  the  course  of  his  employ- 
ment In  some  cases  language  is  used  which  is  broad  enough,  if 
taken  literally,  to  cast  upon  the  sen'^ant  an  unqualified  obligation.''. 
He  is  said  to  be  bound  to  take  notice  of  abnormally  dangerous  con- 
ditions, for  the  reason  that  a  person  who  is  constantly  using  an  ap- 
pliance is  in  a  more  favorable  position  than  anyone  else  for  detect- 
ing such  conditions.  See  §  406,  note  2,  supra.  By  no  courts  has 
the  existence  of  a  duty  of  inspection,  considered  as  an  incident  merely 
of  the  use  of  instrumentalities,  been  asserted  more  explicitly  than 
by  those  of  Illinois.* 

that  which  is  possessed  by  ordinary  line-  safe  condition   at  the  point  where  the 

men,  he  will  be  presumed  to  have  ac-  injury  occurred,  as  the  most  that  plain- 

cepted  the  risk  that  some  pole  of  uncer-  tiff  could  ask  was  a  submission  of  the 

tain   age  may  break   and  fall   when   a  question  to  the  jury  whether,  under  the 

lineman  is  working  on  it,  if  he  does  not  custom   of   the  mine   and   the   contract 

take  measures  to  ascertain  its  condition  between  plaintiff  and  defendant,  it  was 

before  going  on  it.     Mclsaao  v.  North-  the  duty  of  defendant  or  that  of  plain- 

ampton  Electric  Light  Co.    (1898)    172  tiff  to  keep  the  roof  in  safe  condition. 

Mass.  89,  51  N.  B.  524.  Sandy  River  Cannel  Coal  Co.  v.  Caudill 

It    cannot    be    held    as    an    abstract  (1900)    22  Ky.  L.  Rep.  1175,  60  S.  W. 

proposition  of  law  that  linemen  of  tele-  180. 

graph  and  telephone  companies  have  '  "Every  workman  is  bound  to  know 
the  right  to  rely  upon  the  soundness  the  nature  of  the  instrument  he  uses." 
and  saiety  of  poles  upon  which  they  are  Pollock,  C.  B.,  in  Dynen  v.  Leach 
working,  and  that  it  is  the  duty  of  the  (1857)  26  L.  J.  Exch.  N.  S.  221.  "Em- 
companies  to  test  and  inspect  poles,  and  ployees  are  chargeable  with  knowledge 
support  such  as  are  insecure,  before  per-  of  the  condition  of  the  tools  and  parts 
mitting  their  linemen  to  climb  them;  of  machinery  and  appliances  which  they 
but  the  question  upon  whom  the  duty  of  use  or  with  which  they  come  in  contact." 
inspection  rests  is  usually  one  of  fact,  Louisville,  N.  A.  d  C.  R.  Co.  v.  Sowell 
depending  upon  the  terms  of  the  con-  (1897)  147  Ind.  266,  45  N.  E.  584. 
tract  of  employment,  the  lineman's  It  was  negligent  for  a,  switchman  to 
knowledge  of  the  hazards  of  the  work,  work  five  or  six  days  about  a  yard 
and  his  ability  and  opportunity  to  dis-  engine  without  examining  a  drawhead 
cover  the  dangers  incident  thereto  and  which  he  knew  he  might  have  to  use  at 
avoid  them,  and  other  circumstances,  any  moment;  and  he  cannot  recover  if 
MoQorty  v.  Southern  N.  E.  Teleph.  Co.  he  suffers  injury  owing  to  the  fact  that 
(1897)   69  Conn.  635,  38  Atl.  359.  a  V-shaped  piece  had  been  broken  out 

•Under  the  general   rules  of  mining  of    it.       Ooulin    v.     Canada    Southern 

it  is  the  duty  of  the  persons  engaged  Bridge  Co.   (1887)   64  Mich.  190,  31  N. 

in    doing   the   blasting,   as   well   as   of  W.  44. 

the   foreman,  to  make   an  examination       "  It  is  the  duty  of  a  servant  to  see 

for  the  purpose  of  ascertaining  whether  that  the  machinery  which  he  uses  is  in 

every  blast  has  been  exploded.     Kelley  repair,  and,  when  it  is  not,  to   report 

V.   Cable  Co.    (1889)    8  Mont.  440,  20  it  to  the  employer.     Toledo,  W.  &  W. 

Pac.  669.  B.  Go.  v.  Eddy  (1874)  72  111.  138,  citing 

Where  plaintiff  was   injured  by  the  Illinois  C.  R.  Co.  v.  Jewell    (1867)    46 

falling  of  a  rock  from  the  roof  of  de-  111.  99,  92  Am.  Dec.  240,  where  recovery 

fendant's  mine,  it  is  error,  in  instructing  was   denied   for  an   accident  caused  by 

the   jury,   to   assume  that   it   was   the  the  fact  that  the  nut  which  kept  a  brake 

duty  of  defendant  to  keep  the  roof  in  wheel  in  its  place  on  the  upright  shaft 


§  415] 


IMPUTED  KNOWLEDGE  OF  BISK. 


1171 


415.  When  this  inference  is  not  drawn. — An  examination  of  tlie 
facts  involved  in  the  decisions  cited  under  the  last  section  shows 
that,  however  sweeping  the  phraseology  niay  be  which  the  courts 
Lave  employed  in  declaring  the  servant  to  be  subject  to  a  duty  of 
inspecting  the  instrumentalities,  the  duty  contemplated  is  far  from 
being  one  of  the  same  peremptory  nature,  or  of  the  same  scope,  as 
that  which  is  incumbent  on  the  master.  Those  decisions  contain 
nothing  which  is  in  conflict  with  the  principles  explicitly  laid  down 
in  other  cases,  that  a  servant  is  not  required  to  make  a  more  search- 
ing examination  than  is  reasonably  possible,  taking  into  account  the 
functions  discharged  by  him  and  the  exigencies  of  his  work;-^  and 


became  loose  and  allowed  the  wheel  to 
come  off  when  the  brake  was  operated. 
The  court  said  that  "the  condition  of 
the  brake  was  a  matter  under  the  special 
care  of  the  brakeman,  and  it  was  his 
business  at  all  times  to  see  that  it  was 
in  a  fit  condition  for  use,  and  report 
defects  to  the  company." 

In  a  case  where  a  yard  hand  who 
had  been  at  work  for  a  considerable 
time,  and  had  ridden  many  times  a  day 
on  a  footboard  which  was  hung  so  low 
that  it  came  into  collision  with  a  plank 
beside  the  track  and  threw  him,  it  was 
held  error  to  instruct  the  jury  that  the 
servant  was  not  bound  to  test  the  safety 
and  fitness  of  the  plank.  Peoria,  D.  & 
E.  R.  Co.  V.  Ha/rdwich  (1892)  48  111. 
App.  562.  In  another  ease  it  was  said, 
arguendo,  that,  if  the  defective  side 
ladder  which  gave  way  had  been  used 
on  the  road  while  he  was  a  brakeman 
on  the  train  of  which  it  was  a-  part,  he 
would  be  presumed  to  have  known  of  its 
condition.  Chicago  £  N.  W.  R.  Co.  v. 
Jackson  (1870)  55  111.  495,  8  Am.  Eep. 
661.  Where  a  fireman  was  injured  by 
the  fall  of  the  "shaker  bar"  of  his  en- 
gine, owing  to  the  fact  that  the  key 
which  secured  it  to  its  post  had  fallen 
out,  and  the  evidence  tends  to  show  that 
the  defect  had  exi&ted  for  six  weeks,  it 
is  misleading  to  instruct  the  jury  that 
a  servant  has  a  right  to  assume  that  an 
appliance  furnisheid  him  is  reasonably 
safe.  Chicago  &  E.  I.  R.  Co.  v.  Garner 
(1898)  78  111.  App.  281.  A  servant's 
omission  to  examine  the  strength  of 
window  fastenings  by  which  it  is  neces- 
sary for  him  to  support  himself  while 
washing  the  window  from  the  outside  is 
negligent.  Chicago  Gonsol.  Bottling  Co. 
V.  Mitton    (1891)    41  111.  App.  154. 

The  extent  of  the  servant's  obliga- 
tions in  this  jurisdiction  is  made  still 
more   clear   by   the   exceptive  form   of 


statement  in  a  recent  case,  that  a  serv- 
ant is  not  boimd  to  investigate  and 
inspect  any  part  of  the  property  except 
that  which  pertains  to  and  is  connected 
with  his  employment.  Lake  Shore  & 
M.  8.  R.  Co.  V.  Conway  (1897)  169  111. 
505,  48  N.  E.  483,  where  it  was  re- 
marked, arguendo,  that  a  tower  man 
employed  by  a  railway  company  to 
raise  and  lower  gates  at  a  crossing  is 
bound  to  examine  into  the  condition  of 
the  tower  and  machinery. 

A  helper  in  switchyards,  whose  duties 
upon  any  particular  car  are  limited  to 
switching  it  from  one  train  to  another 
in  the  yards,  is  not  chargeable  with 
knowledge  of  the  fact  that  the  nut 
which  secures  a  brakewheel  to  the  staff 
is  missing.  Chicago  &  E.  I.  R.  Co.  v. 
Kneirim  (1894)  152  111.  458,  39  N.  E. 
324.  The  position  of  such  an  employee 
was  distinguished  from  that  of  a  brake- 
man,  who  is  required  to  be  watchful  as 
to  the  condition  of  the  brakes.  See 
this  note,  supra. 

'In  Chicago  &  N.  W.  R.  Co.  v.  Jack- 
son (1870)  55  111.  495,  8  Am.  Eep.  661, 
it  was  urged  that  the  servant  was 
guilty  of  negligence  in  not  seeing  that  a 
side  ladder  on  a  railway  car  was  defec- 
tive, and,  in  attempting  to  descend,  in 
not  placing  his  feet  upon  the  two  lower 
rounds  of  the  ladder.  The  court  said: 
"This  was  a  question  fairly  falling 
within  the  province  of  a  jury  to  deter- 
mine. But  when  it  is  remembered  that 
he  occupied  a  subordinate,  although  a 
highly  responsible,  place  requiring  vigi- 
lance with  prompt  action,  it  is  not  to 
be  expected  or  required  that  he  should 
act  with  that  deliberation  and  circum- 
spection as  persons  having  more  time 
and  less  pressed  to  prompt  action  in  the 
performance  of  their  duty.  In  the  dis- 
charge of  his  duties  on  a  switch  he  must 
keep  a  constant   watch    for   the    signal 
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that  he  is  not  bound  to  make  such  an  examination  as  is  necessary  if 
invisible  defects  are  to  be  discovered.^     Compare  §  §  407,  408,  supra. 

It  will  sometimes  happen  that,  even  where  the  servant  is  charged 
with  a  specific  duty  of  inspection,  circumstances  may  occur  which 
will  justify  him  in  acting  upon  the  assumption  that  there  is  no  ab- 
normal danger  to  be  apprehended,  and  for  that  reason  omitting  the 
inspection  which  would  otherwise  be  made.* 

Whether  a  servant  is  bound  to  look  for  defects  other  than  those 
open  to  his  observation  in  the  prudent  use  of  the  appliance  is  ordina- 
rily a  qu^tion  for  the  jury,*  as  is  also  the  question  whether,  sup- 

from  his  superior,  which  to  him  is  a  see  that  the  loads  on  cars  were  in  proper 
peremptory  order  requiring  instant  condition,  he  was  chargeable  with  knowl- 
obedience.  This  being  so,  we  could  not  edge  of  the  condition  of  the  load  which 
expect  him  to  deliberately  examine  a  caused  the  injury.  Galveston,  H.  &  S. 
ladder  to  see  whether  it  was  in  repair."  A.  B.  Go.  v.  MeCray  (1897;  Tex.  Civ. 
It  was  then  remarked  that  the  rule  laid  App.)  43  S.  W.  275.  That  a  servant  is 
down  in  Illinois  G.  B.  Go.  v.  Jewell  not,  by  the  mere  fact  of  his  using  an 
(1867)  46  111.  99,  92  Am.  Dec.  240  (see  appliance,  charged  with  the  duty  of  in- 
I  415,  note  9,  supra) ,  was  to  be  deemed  specting  it  for  latent  defects,  was  also 
applicable  only  in  cases  where  the  brake-  recognized  in  Missouri  P.  B.  Go.  v.  Gren- 
man  knew,  or  could  by  reasonable  pre-  shaw  (1888)  71  Tex.  340,  9  S.  W.  262 
caution  know,  of  the  defect.  If  the  (porter  injured  by  defective  baggage 
defect  was  inherent  from  improper  ma-  truck,  the  defect  being  such  that  it 
terial  or  from  unskilful  workmanship,  could  not  have  been  discovered  except 
and  had  not  been  developed,  he  should  by  examining  the  lower  side  of  the  bed) . 
not  be  held  to  have  known  the  fact.  'In  Hough  v.  Chicago,  R.  I.  &  P.  R. 

'A  brakeman  whose  duty  it  is  to  Go.  (1887)  73  Iowa,  66,  35  N.  W.  116, 
examine  a  brake  chain  every  trip  before  it  was  held  that  a  yardmaster,  though 
starting  is  not  required  to  go  under  the  charged  with  the  duty  of  seeing  that 
car  and  examine  the  chain  link  by  link,  cars  are  properly  loaded,  may,  when  he 
but  has  a  right  to  suppose  that  it  was  receives  an  unqualified  order  to  bring 
properly  tested  and  inspected  before  it  out  a  car  immediately  for  transporta- 
was  placed  on  the  car.  Morton  v.  De-  tion,  assume  that  it  is  properly  loaded. 
troit,  B.  0.  d  A.  R.  Go.  (1890)  81  Mich.  The  car  in  question  came  from  a  private 
423,  46  N.  W.  Ill  (not  chargeable  with  siding.  The  court  said:  "The  com- 
knowledge  that  the  links  were  not  prop-  monest  business  principles  would  sug- 
erly  welded  together).  Where  an  em-  gest  that  the  car  should  have  been  ex- 
ployee  in  a  quarry  whose  duty  it  was  amined  in  time  to  enable  it  to  go  in  the 
to  oil  a  derrick,  to  watch  for  signals,  train,  and  with  the  despatch  which  the 
and  give  them  to  the  engineer,  and  to  shippers  desired.  We  think  that  the 
direct  the  disposition  of  the  slack  which  deceased,  in  the  absence  of  any  express 
was  hoisted  by  the  derrick,  was  killed  information  to  the  contrary,  had  a  right 
by  the  breaking  of  the  mast,  which  was  to  take  this  view  of  the  situation,  and 
dry-rotted  inside,  it  was  held  that  the  that  the  care  and  diligence  which  could 
defendant  was  still  liable  for  the  in-  be  required  of  him  should  be  measured 
spection  of  hidden  defects,  although  the  by  such  fact.  While  he  was  bound  to 
superintendent  when  he  set  the  deceased  look  at  the  car  and  lumber,  he  was  not 
to  work  instructed  him  how  to  care  bound  to  make  the  strict  examination 
for  the  derrick,  and  said  he  would  hold  that  he  would  have  been  if  he  had  been 
him  responsible  for  its  proper  care,  told  that  he  was  to  make  the  primary 
Jarvis  v.  Northern  New  York  Marhle  and  sole  examination " 
Go.  (1900)  55  App.  Div.  272,  67  N.  Y.  '  Nicholds  v.  Crystal  Plate  Glass  Go. 
Supp.  78.  In  a  case  where  the  injured  (1894)  126  Mo.  55,  27  S.  W.  516,  28 
servant  could  not  have  discovered  the  S.  W.  991 ;  HaUshoM}  v.  Standard  Quick- 
defective  loading  of  a  car  by  inspection,  silver  Co.  (1901)  131  Cal.  430.  63  Pac, 
it  is  error  to  give  an  unqualified  charge  728. 
to  the  effect  that,  if  it  was  his  duty  to 
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posing  him  to  have  made  an  examination,  the  defect  in  question 
was  one  which  he  ought  to  have  discovered  by  the  exercise  of  reason- 
able care.''  In  the  absence  of  positive  evidence  establishing  the  dev- 
olution of  such  a  duty  upon  the  particular  employee  who  was  in- 
jured, a  court  will  not  presume  that  it  rested  upon  him.®  The  mere 
fact  that  it  is  proved  to  have  been  his  duty  to  report  any  defect  of 
which  he  obtained  knowledge,  or  to  repair  it  himself,  is  not  enough 
to  excuse  the  employer.^  Nor  is  the  right  of  a  servant  to  recover 
defeated  by  the  mere  fact  that  he  is  himself  a  foreman,  and  has 
helpers  under  him  in  the  performance  of  the  duties  for  which  such 
appliances  are  required  to  be  used.^ 

416.  Duty  of  inspection  under  rules,  special  notices  or  orders,  and 
express  contracts;  generally.— The  duty  of  inspection  may  be  cast 
on  the  servant  by  express  contract,  or  by  general  rules,  or  by 
special  orders  of  which  he  is  notified.^  In  other  words,  it  is  per- 
missible for  the  master  to  impose,  and  for  the  servant  to  accept,  by 
mutual  understanding,  the  burden  of  such  an  inspection  as  the  lat- 
ter is  competent  to  make.^  A  breach  of  the  duty  thus  assumed  con- 
stitutes, within  the  limits  explained  in  subd.  h,  infra,  a  bar  to  the 


'  Louisville  &  W.   R.   Co.  v.   Pearson 
(1892)   97  Ala.  211,  12  So.  176. 

Where  in  a  suit  against  a  mining 
company  for  the  death  of  an  employee, 
caused  by  the  falling  of  rock  from  the 
mine  roof,  it  appears  that  it  was  the 
duty  of  certain  other  employees  called 
"inspectors,"  to  examine  the  roof,  and 
that  it  was  also  decedent's  duty  as  a 
driller  to  examine  the  roof  above  and 
in  the  vicinity  of  his  drill  before  setting 
the  latter  up,  and  that  the  fall  of  rock 
causing  the  accident  took  place  some 
10  or  12  feet  from  the  drill,  it  is  a 
question  for  the  jury  whether  a  proper 
inspection  by  deceased  within  the  limits 
of  the  roof  he  was  bound  to  inspect 
would  have  disclosed  its  dangerous  con- 
dition, so  that  a  failure  to  discover  it 
would  constitute  contributory  negli- 
gence. Fisher  v.  Central  Lead  Co. 
(1900)  156  Mo.  479,  56  S.  W.  1107. 
'  In  Goodrich  v.  New  York  C.  &  E.  R. 
R.  Co.  (1889)  116  N.  Y.  398,  5  L.  R.  A. 
750,  22  N.  E.  397,  the  court,  speaking 
with  particular  reference  to  the  duties 
of  railroad  servants,  said:  "While  in 
tlie  case  of  corporations  the  perform- 
ance of  this  duty  must  be  committed  to 
employees,  there  is  no  presumption  that 
it  rests  upon  any  particular  individual. 
It  is  not  within  the  apparent  scope  of  a 


brakeman's  duty,  and  does  not  neces- 
sarily rest  upon  him.  In  the  absence  of 
all  evidence  upon  the  subject,  we  can- 
not, therefore,  presume  that  the  exam- 
ination and  inspection  of  the  particular 
cars  in  question  had  been  committed  to 
the  plaintiff." 

A  millwright  employed  in  a  mill  is 
not,  simply  from  his  employment  as 
such,  under  the  duty  of  inspecting  the 
machinery.      Cole   v.    Warren   Mfg.    Go. 

(1899)  63  N.  J.  L.  626,  44  Atl.  647. 
"There  is  nothing  in  the  employment 

of  a  railroad  brakeman  which  takes  it 
out  of  the  general  rule  that  the  servant 
has  the  right  to  rely  upon  the  master's 
implied  promise  to  furnish  him  safe 
machinery,  and  that  it  is  not  the  serv- 
ant's duty  to  inspect  the  tools  and  ap- 
pliances furnished  him."  Texas  <t  P. 
R.  Go.  V.  O'Fiel  (1890)  78  Tex.  486, 
15  S.  W.  33. 

'  Condon  v.  Missouri  P.  R.  Co.  (1883) 
78  Mo.  567. 

^  Nicholds  V.  Crystal  Plate  Glass  Co. 
(1894)  126  Mo.  55,  27  S.  W.  516,  28 
S.  W.  991. 

'  Chicago   £  A.  R.   Co.  v.   Merriman 

(1900)  95  111.  App.  628. 

-Chicago  d  A.  R.  Co.  v.  Merriman 
(1900)   95  111.  App.  628. 
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maintenance  of  an  action  for  an  injury  due  to  conditions  which 
would  have  been  discovered  if  an  inspection  had  been  made. 

Some  of  the  cases  deal  with  the  responsibility  arising  out  of  ex- 
press stipulations  entered  into  either  at  the  time  when  the  servant 
began  work  or  afterwards.^  Others  exemplify  the  obligations  im- 
posed by  a  special  order  or  notice  addressed  to  the  employee  in  ques- 
tion, whether  as  an  individual  or  as  one  of  a  class.*  But  most  of 
the  decisions  which  exemplify  its  operation  involve  the  infraction 
of  rules  which  prescribe  that  employees  shall  examine  certain  speci- 
fied instrumentalities.  Such  rules  do  not,  of  course,  affect  the  serv- 
ant's responsibility  where  he  is  neither  actually  nor  constructively 

"  See  cases  cited  in  note  9,  infra.  roadmaster,  with  a  view  to  having  the 

'  A    railway    servant    who    has    been  load  adjusted,  he  becomes  to  some  extent 

directed  by  the  trainmaster  to  examine  an  inspector  of  the  cars,  and,  if  he  in 

cars  used  for  a  special  work,  and  have  fact    sees    that    they    are    improperly 

them  repaired  if  not  in  good  order,  and  loaded,  and  undertakes  to  couple  them 

who  is  injured  while  using  a  car  which  in  that  condition,  he  does  so  at  his  peril. 

he  knows  to  be  imperfect,  is  guilty  of  Scott  v.  Oregon  R.  d  Nav.  Co.    (1886) 

contributory     negligence.       Shields     v.  14  Or.  211,   13  Pac.   98    (railroad  iron 

New   York   G.  &  H.   R.  R.   Go.    (1892)  projected  over  the   ends   of   the   cars). 

133   N.   Y.    557,   30   N.   E.   596    (chain  A  locomotive  engineer,  whose  duty  it  is 

which  held  up  trap  door  in  the  bottom  to  inspect  his  engine  and  to  minute  in  a 

of  a  coal  car  broke  and  trap  door  gave  book    any   repair   needed,    assumes   the 

way;  employee  had  undertaken  to  mend  risk  of  an  obvious  defect  which  he  fails 

it  instead  of  sending  it  to  the  shop,  as  to  report.     Peppett  v.   Michigan  G.  R. 

he  should  have  done).  Co.  (1899)   119  Mich.  640,  78  N.  W.  900 

In  the  cases  cited  below,  no  rule  is  (worn  centre  casting) .    In  a  case  where, 

adverted  to  by  the  court,  and  it  may  owing  to  the  loss  of  bolts  attached  to  a 

perhaps  be  assumed  that  the  duty  was  drawhead,  a   car,  when  pushed,  struck 

imposed  by  a  special  order.  the   car    next   it,    and   thus   injured   a 

No  recovery  can  be  had  for  the  death  brakeman,   recovery  was  denied  on  the 

of  a  brakeman,  caused  by  a  car  being  ground  that  it  was  the  peculiar  business 

oil  the  track  at  the  end  of  a  stub  switch  of  a  brakeman,  and  not  the  special  duty 

when  the  train  was  about  to  be  moved,  of  the  conductor,  to  look  to  the  condi- 

where  it  was  his  duty,  as  the  rear  man  tion    of   the    coupling   apparatus   while 

of  a  switching  crew,  to  examine  the  cars  the  train  was  in  motion.     Louisville  d 

and  see  thxt  they  were   all   in  proper  N.  R.  Co.  v.  Law  (1893)   14  Ky.  L.  Rep. 

position,  and  no  other  person  is  shown  850,  21  S.  W.  648. 

to  have  had  knowledge  of  the  condition       A  lineman  cannot  recover  of  an  elec- 

of  the  car.     Chicago  d  E.  I.  R.  Go.  v.  trie  light  company  for  injuries  received 

Driseoll    (1898)    176  111.  330,  52  N.  E.  from  electric  wires   on   account  of  de- 

921,  Reversing   (1897)    70  111.  App.  91.  fective  gloves  which  it  was  his  own  duty 

A  verdict  for  the  plaintiff  should  be  set  to  inspect  and  keep  in  good  condition 

aside  when  his  injury  was  the  result  of  and    to    exchange   when    necessary,    al- 

a  diiferenee  between  the  heights  of  the  though  they  were  thrown  him  from  a 

drawheads  of  two  cars,  and  he  himself  wagon,  with  direction  to  put  them  on, 

testifies  that  it  was  his  duty  to  observe  by  a  foreman  who  had  no  charge  of  the 

the  cars   and  their  couplings  so  as  to  gloves,   and   whose  direction  was   more 

determine,  before  attempting  to  couple  advisory  than  anything  else.     Smart  v. 

them,  what  kind  of  link  should  be  used.  Louisiana  Electric  Light  Go.   (1895)   47 

Norfolk  d  W.  R.  Co.  v.  Emmert  (1887)  La.  Ann.  869,  17  So.  346. 
83  Va.  640,  3  S.  E.  145.    Where  a  brake-       For   a   case   in   which   the   duty  was 

man  has  authority  to  examine  the  load-  imposed  by  a  notice,  see  Mobile  d  0.  R. 

ing  of  cars,  and,  if  the  manner  in  which  Go.  v.  Harmes   (1893)   52  111.  App.  649 

they    are    loaded    makes    it    unsafe   to  (note  7,  infra). 
couple  them,  to  report  the  matter  to  the 
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aware  of  their  existence.^  See  §  227,  ante.  But  if  his  knowledge 
of  a  particular  rule  is  established,  the  extent  of  his  responsibility 
must  be  determined  with  reference  to  its  provisions,  so  far  as  they 
are  valid,  and  not  with  reference  to  the  common-law  doctrine  that 
he  is  not  bound  to  inspect  the  master's  plant.® 


°  Where  a  rule  forbade  brakemen  to 
attempt  to  make  a  coupling  unless  the 
coupling  appliances  were  known  to  be 
in  good  order,  and  there  was  evidence 
that  the  plaintiff  did  not  know  of  this 
prohibition,  it  was  held  erroneous  to 
charge  the  jury  that  there  could  be  no 
recovery  if  the  plaintiff  attempted  to 
make  the  coupling  when  the  coupling 
appliances  were  not  known  to  him  to 
be  in  good  order.  Fordyce  v.  Tar- 
borough  (1892)  1  Tex.  Civ.  App.  260, 
21  S.  W.  421. 

'A  brakeman  who  agrees  to  observe 
a  rule  requiring  him  to  make  an  inspec- 
tion  of  the  brakes  is  chargeable  with 
contributory  negligence,   if   he  fails   to 
discover    that   the    ratchet   of   a   brake 
wheel  is  loose.     Matchett  v.  Cincinnati, 
W.  <&  M.  B.  Co.    (1892)    132  Ind.  334, 
31  N.  E.  792.     In  one  case  in  the  same 
state,  where  a  brakeman  was  injured  by 
the  breaking  of  a  coupling  pin,  it  was 
laid  down  that  negligence  was  predicable 
of  his  failure  to  comply  with  a  rule  re- 
quiring him  to  examine  the  couplings 
of  cars;   but  the  case  went  off  on  the 
point  that  the  rule  was  unknown  to  him. 
Louisville,  E.  &  St.  L.  R.  Co.  v.   Uts 
(1892)    133  Ind.  265,  32  N.  E.  881.     A 
brakeman  who  is  required  by  the  rules 
of  the  company  to  inspect  the  brakes  of 
cars   which   he   handles   cannot   recover 
if  he  is  injured  owing  to  the  fact  that 
the  ratchet  wheel  and  dog  of  a  brake 
were  defective,  and  the  defect  was  such 
that  it  would  have  been  apparent  if  the 
brake  had  simply  been  tried.     Chicago 
d  A.  B.   Co.  V.  Bragonier   (1886)    119 
111.  51,  7  N.  E.  686.     A  brakeman  who 
omitted  to  comply  with  a  rule  requiring 
the  hand  brakes  on  cars  to  be  tested  be- 
fore the  train  starts,  and  was  injured 
in   consequence  of  the   train's   running 
away  on  a  steep  grade  when  the  brakes 
failed  to  work,  was  held  unable  to  re- 
cover, in  La  Croy  v.  New  York,  L.  E. 
&   W.   B.   Co.    (1892)    132   N.   Y.   570, 
30  N.  E.  391. 

A  railway  employee  injured  in  at- 
tempting to  couple  cars  while  standing 
between  them  on  the  short  side  of  a 
curve  is  guilty  of  contributory  negli- 
gence, where  he  had  ample  opportunity 
£o    observe    that    the    drawheads    were 


about   one   third   of   the   usual   length, 
and  a  rule  of  the  company   known  to 
him  required  employees  to  take  time  to 
examine   all   drawheads   before   making 
couplings.     Bennett  v.   Northern  P.  R. 
Co.    (1891)    2  N.  D.   112,   13  L.  R.  A. 
465,    49    N.    W.    408.      An    experienced 
head   brakeman,    whose    duty    under    a 
rule  was  to  examine  into  the  coupling 
arrangements  of  cars  before  attempting 
to  couple  them,  was  guilty  of  gross  care- 
lessness where  he  failed  to  see  a  defect 
in  the  coupling  which  would  have  been 
plainly     visible     to     anyone     looking. 
Karrer  v.  Detroit,   G.  H.  &  M.  R.   Go. 
(1889)    76    Mich.    400,    43    N.    W.    370 
(drawbar  hung  down  6  inches  below  its 
proper  level).     Where  it  is  the  duty  of 
a  conductor,  under  the  rules,  to  know 
that  each  car  is  in  proper  running  con- 
dition before  moving  his  train,  and  he 
fails  to  make  an  inspection,  and  is  in- 
jured by  a  defect  that  might  have  been 
discovered,  he  cannot  recover  for  an  in- 
jury caused  by  the  failure  of  the  brakes 
to  act  properly  when  a  flying  switch  is 
being  made.     Alexander  v.  Louisville  d 
N.  R.  Go.  (1886)  83  Ky.  589.    A  switch- 
man required  by  a  rule  to  inspect  and 
take  notice  of  the  construction  and  con- 
dition   of    drawheads    cannot    recover, 
where  the  drawhead   which   caused   his 
injury  was  manifestly  so  short  as  to  be 
dangerous.     Brooks  v.   Northern  P.  B. 
Go.    (1891)   47  Fed.  687.     Where  a  rule 
required  employees  to  see  for  themselves 
that  machinery,  etc.,  was  in  good  con- 
dition,    a     conductor     cannot     recover 
where    the    cause    of    his    injury    was 
a  defective  fastening  of  an  end  gate  on 
a  gondola  car,  the  result  being  that  the 
gate  fell  backward  when  he  jumped  on 
to  it.     Louisville  &  N.  R.  Go.  v.   Orr 
(1890)  91  Ala.  548,  8  So.  360  (doctrine 
laid   down,   arguendo,   in   sending  back 
the  case  for  a  new  trial). 

A  fireman  who  has  been  sixteen 
months  in  the  employ  of  a  railway  com- 
pany, has  frequently  done  switching  on 
the  siding  where  there  is  a,  cattle  chute, 
and  is  required  by  the  rules  to  take 
note  of  all  dangerous  points  on  the  line, 
is  presumed  to  know  the  extent  of  the 
danger  caused  by  the  proximity  of  the 
structure  to  the  track.     New  York,  C. 
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417.  limits  of  the  duty  under  these  circumstances. — The  general  ef- 
fect of  express  contracts  to  examine  instrumentalities  is  to  narrow  the 
domain  of  facts  within  which  the  servant  is  entitled  to  claim  the  ben- 
efit of  the  principle  that  he  is  entitled  to  rely  upon  the  proper  perform- 
ance of  the  master's  duties.  But  it  seems  to  be  a  legitimate  inference 
from  the  decisions  that,  in  regard  to  such  examination  as  may  be  un- 
dertaken in  compliance  with  contracts  of  this  description,  they  do  not 
impose  upon  him  the  obligation  of  using  a  higher  degree  of  diligence 
than  that  which  would  otherwise  have  been  incumbent  upon  him. 
He  is  required  to  take  notice  of  apparent  defects  like  those  involved 
in  the  cases  cited  in  note  5  to  this  section.  But  he  is  not  bound  to 
look  for  concealed  defects.^  A  fortiori  he  cannot  be  declared  negli- 
gent, as  a  matter  of  law,  on  the  ground  that  he  failed  to  observe 
merely  sporadic  and  transitory  conditions  resulting  from  the  acts 
or  omissions  of  his  coemployees.^     The  extent  of  his  undertaking  is 

&  St.  L.  R.  Co.  V.  Ostman  (1896)  146  ^The  foreman  of  a  derrick  car  who  is 
Ind.  452j  45  N.  E.  651.  required  by  a  rule  of  the  company  em- 

An  employee  of  a  railway  company  ploying  him  to  see  for  himself  before 
cannot  recover  for  injuries  caused  by  a  using  them  that  the  "machinery,  tools, 
failure  to  inspect  a  defective  foreign  and  material"  provided  for  him  are  in 
car,  where  by  the  rules  of  the  company  proper  condition  for  the  intended  em- 
known  to  plaintiff  the  duty  of  inspect-  ployment,  is  not,  as  a  matter  of  law, 
ing  foreign  cars  was  cast  upon  him.  guilty  of  contributory  negligence  in  fail- 
Ft.  Wayne,  C.  &  L.  R.  Go.  v.  Gruff  ing  to  discover  a  latent  defect  in  the 
(1892)  132  Ind.  13,  31  N.  E.  460  (pre-  framework  of  the  car,  which  is  concealed 
cise  defect  not  mentioned)  ;  Illinois  G.  by  the  floor,  where  it  does  not  appear 
R.  Go.  V.  Barslow  (1901)  94  III.  App.  that  he  was  the  inspector  of  the  car. 
206  (cracked  coupling  link).  Ghicago  &  E.  R.  Go.  v.  Branyan  (1894) 

An  instruction  that,  in  the  absence  of  10  Ind.  App.  570,  37  N.  E.  190. 
notice  of  defects,  a  servant  is  under  no  A  rule  requiring  an  engineer  to  in- 
primary  obligation  to  investigate  and  speet  his  engine  has  no  reference  to  de- 
test the  fitness  and  safety  of  the  ma-  facts  in  the  mechanical  construction  of 
chinery,  etc.,  although  it  is  correct  in  the  engine.  Galveston,  3.  &  8.  A.  R.  Go. 
some  states  of  the  evidence,  is  not  appli-  v.  Smith  ( 1900)  24  Tex.  Civ.  App.  127, 
cable  in  a  case  where  the  injured  serv-   57  S.  W.  999. 

ant  was  charged  by  the  rules  of  the  em-  A  brakeman  on  a  railroad  train  who 
ployer  to  inform  himself  as  to  the  con-  uses  reasonable  care  to  inform  himself 
dition  of  the  instrumentality  in  ques-  of  the  safety  of  the  appliances  to  be 
tion,  and  it  is  a  possible  inference  from  used  by  him  is  not,  as  matter  of  law, 
the  testimony  that  he  might,  by  taking  chargeable  with  such  negligence  as  bars 
notice  of  his  surroundings,  have  ascer-  his  right  to  recover,  in  failing  to  dis- 
tained  that  it  was  defective.  Illinois  cover  a  defect  in  a  brake  chain  which 
G.  R.  Go.  V.  Sanders  (1894)  58  111.  App.  gave  way,  notwithstanding  a  notice  to 
117  (brakeman  had  made  several  runs  the  employees  of  the  company  that  it 
over  a  defective  track).  is  the  duty  of  every  employee  to  "know" 

Where  there  is  a  rule  requiring  train-  that  the  property  with  which  he  has  to 
men  to  examine  the  cars,  it  is  error  to  work  is  in  good  and  safe  condition,  and, 
instruct  the  jury  that  a  brakeman  had  if  not,  to  report  the  fact  to  his  immedi- 
a  right  to  presume  that  the  railroad  ate  superior  at  once.  Such  a  notice 
had  used  reasonable  care  to  furnish  does  not  change  the  standard  of  care 
reasonably  safe  appliances.  Terre  Haute  which  the  servant  is  required  to  attain 
t£  I.  R.  Go.  v.  Pruitt  (1900)  25  Ind.  in  regard  to  inspection.  Mobile  &  0.  R. 
App.  227,  57  N.  E.  949.  Co.  v.  Harm.es   (1893)   52  111.  App.  649. 

See  also  cases  cited  in  the  following  ^  Neither  the  rule  of  a  railway  corn- 
notes,  pany  requiring  employees  to  see  that  the 
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that  he  will  make  such  an  inspection  as  is  practicable,  taking  into 
account  the  exigencies  of  the  employment.  This  implied  qualifi- 
cation of  his  responsibility  is  not  infrequently  recognized  in  the 
phraseology  of  the  rules  on  this  subject.*  If  such  phraseology  is 
used,  the  construction  put  upon  the  rule  is  that  the  servant  is  bound 
to  make  such  an  examination  as  his  information  and  opportunities 
permit*     But  even  if  a  limiting  clause  of  this  tenor  is  not  used,  it 

premises  upon  which  they  work  are  safe,  dark  for  defects  in  a  car  which  he  had 
nor  the  law,  requires  a  switchman  to  reason  to  helieve,  and  which  in  fact,  had 
discover  and  remove  from  near  a  track  been  inspected  by  the  company  the  same 
in  the  yards  in  which  he  works  an  oil  day.  Lake  Shore  &  M.  8.  R.  Co.  v. 
box  which  it  is  the  duty  of  another  Ryam.  (1897)  70  111.  App.  45  (jury  war- 
workman  to  remove,  and  which,  by  rea-  ranted  in  finding  that  there  was  no  con- 
son  of  nearness  to  the  track,  catches  his  tributory  negligence  where  the  servant 
foot,  slightly  protruding  from  the  foot-  was  injured  by  a  handhold  so  badly  bent 
board  of  an  engine  on  which  he  is  rid-  that  it  coald  not  be  grasped) . 
ing,  whereby  he  is  thrown  and  killed.  Where  a  brakeman,  in  his  application 
Louisville  £  N.  R.  Co.  v.  Bouldin  ( 1898 )  for  employment,  im^dertakes,  as  soon  as 
121  Ala.  197,  25  So.  903.  possible,  to  make  a  careful  examination 

'  In  a  case  where  the  cause  of  the  in-  of  all  things  near  the  tracks,  so  that  he 
jury  was  that  four  of  the  six  spokes  may  understand  the  dangers  attending 
which  connected  the  hub  with  the  rim  them,  he  assumes  at  least  the  risk  of 
of  a  brake  wheel  were  broken  off,  it  was  all  the  permanent  structures  which  he 
held  that  a  brakeman  whose  agreement  had  had  a  chance  of  examining  before 
to  examine  the  appliances  was  made  at  the  accident.  Quinn  v.  Tflew  York,  N. 
the  time  when  he  entered  the  employ-  H.  &  E.  R.  Co.  (1900)  175  Mass.  150, 
ment,  and  included  a  clause  stating  that  55  N.  E.  891  (struck  by  cornice  of  roof 
it  was  his  "right  and  duty  under  all  over  station  platform,  while  he  was  sit- 
circumstances  to  take  suflSicient  time,"  ting  on  the  top  of  an  imusually  high 
was  entitled  to  recover.     Pratt  v.  Lake   car ) . 

Shore  d  M.  8.  R.  Co.  (1892)  63  Hun,  *A  rule  imposing  a  duty  upon  em- 
616,  18  N.  Y.  Supp.  682.  The  court  ployees  to  examine  for  their  own  safety 
said:  "It  is  quite  clear  that  it  would  the  condition  of  engines  and  machinery 
not  have  been  practicable  for  the  de-  before  using  them,  so  as  to  ascertain,  as 
ceased  to  have  performed  the  duty  of  an  far  as  practicable,  their  condition  and 
expert  examiner  before  using  the  ma-  soundness,  is  reasonable  and  proper, 
ehinery  of  the  cars  he  was  required  to  Memphis  d>  C.  R.  Co.  v.  Oraham  (1891) 
use  in  the  discharge  of  his  duties.  The  94  Ala.  545,  10  So.  283  (held  to  be  for 
cars  composing  the  trains  he  was  re-  jury  to  say  whether  a  servant  injured 
quired  to  work  on  were  frequently  by  a  broken  drawhead  had  made  a 
changed  in  making  up  trains.  The  exi-  proper  examination).  The  court  said: 
gencies  of  the  business  prevented  that  "So  far  as  Rule  140  imposes  the  duty 
deliberation  which  would  obviously  be  upon  employees  to  examine  for  their 
necessary  to  a  proper  examination  of  the  own  safety  the  condition  of  the  ear, 
machinery.  He  was  required  to  be  at-  engines,  and  machinery,  etc.,  before  us- 
tentive  and  vigilant  in  the  discharge  of  ing  them  or  exposing  themselves  on  or 
his  duties  to  discover  defects  in  the  ma-  with  the  same,  so  as  to  ascertain  as  far 
ehinery,  and  to  refrain  from  using  ma-  as  reasonably  can  be  done,  their  condi- 
chinery  if  he  learned  it  was  in  a  defect-  tion  and  soundness,  it  is  reasonable  and 
ive  condition;  and  that,  we  think,  was  proper.  It  cannot  be  expected  of  car 
the  extent  of  the  requirements  of  the  conductors  or  brakemen  to  make  the 
agreement."  same    careful    examination,    and   to   be 

A  railroad  brakeman  whose  contract  able  to  discover  defects  to  the  same  ex- 
of  employment  provides  that  he  will,  for  tent,  as  that  expected  and  required  of 
his  own  safety,  examine  the  things  in  the  employer  or  master,  or  persons  in- 
eonnection  with  which  he  works  before  trusted  generally  with  this  duty  for  the 
using  them,  to  ascertain  as  far  as  he  public  safety  or  safety  of  employees; 
reasonably  can  their  "condition  and  but  the  character  of  the  general  duties 
soundness,"  is  not  required  to  look  after  to    be    performed    by    conductors    and 
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seems  to  be  an  unavoidable  deduction  from  the  general  principles  dis- 
cussed in  §§  408  et  seq.,  supra,  that  a  master  cannot  shift  upon  his 
employees  his  responsibility  to  them  for  injuries  resulting  from  de- 
fects due  to  wear  and  tear,  by  devolving  upon  them  the  duty  of  inspec- 
tion, unless  they  are  given  time  and  opportunity  to  make  such  an  in- 
spection as  would  reveal  the  defects.  And  this  may  be  said  to  be  the  ef- 
fect of  the  decisions. **  It  is  considered  that  such  rules  should  receive  a 

brakemen  is  such  that  they  necessarily  machinery  imposed  by  law  upon  him. 
become  more  or  less  familiar  with  the  He  must  have  the  appliances  and  op- 
appliances  and  machinery  constantly  in  portunity  for  making  such  inspection. 
their  use  and  under  their  supervision,  The  duty  imposed  by  law  upon  railway 
and  know,  to  some  extent,  when  they  companies  of  furnishing  reasonably  safe 
are  not  in  proper  condition  for  safe  use.  cars  and  appliances  for  the  tise  of  brake- 
To  the  extent  of  their  information,  and  men  in  its  employ,  is  for  the  protection 
the  opportunities  afforded  to  make  such  of  life  and  limb,  both  of  which  are 
examination  consistently  with  their  sacred  in  the  eye  of  the  law ;  and  public 
other  duties,  and  the  circumstances  at-  policy  forbids  that  the  master  should 
tending,  they  should  observe  and  obey  be,  in  any  manner,  relieved  of  that  duty 
the  rule."  Memphis  &  G.  R.  Co.  v.  Gra-  without  providing  for  the  performance 
ham  (1891)  94  Ala.  545,  10  So.  283.  of  the  same  by  some  other  agency  as 
In  Louisville  &  N.  R.  Go.  v.  Pearson  fully  as  required  of  the  master."  Ghi- 
(1893)  97  Ala.  211,  12  So.  176,  this  cago,  St.  L.  &  P.  R.  Go.  v.  Fry  (1891) 
passage  was  cited  with  approval,  and  it  131  Ind.  329,  28  N.  E.  989. 
was  held  that  a  rule  of  this  tenor  im-  Compare,  also,  Holmes  v.  Southern,  P. 
posied,  within  the  limits  there  laid  down.  Go,  (1898)  120  Cal.  357,  52  Pac.  652, 
a  duty  upon  the  servants.  where  it  was  held  that  an  employer  is 

"  In  McKnight  v.  Brooklyn  Heights  not  entitled  to  an  instruction  that,  pro- 
R.  Go.  (1898)  23  Misc.  527,  51  N.  Y.  vided  the  plaintiff  would  not  have  been 
Supp.  738,  a  servant  was  held  not  injured  if  he  had  followed  a  certain  rule, 
chargeable  with  notice  of  a  defect  in  a  then  the  mere  fact  that  such  rule  was 
hame  strap,  which  was  visible  only  upon  impracticable  or  not  observed  will  not 
a  detailed  examination.  excuse  him  for  not  following  it. 

A  railroad  brakeman  is  not,  as  a  mat-  A  brakeman  receiving  a  car  into  a 
ter  of  law,  guilty  of  negligence  in  fail-  train  out  on  the  line  cannot  be  held  to 
ing  to  observe  a  rule  of  the  company  the  same  degree  of  care  as  a  regular  in- 
requiring  him  to  inspect  the  appliances  spector  or  a  man  in  a  shop  properly 
which  he  is  to  use,  which  will  prevent  supplied  with  tools.  Uatchett  v.  Gin- 
Ms  recoveiy  for  injuries  from  a  defective  cinnati,  W.  &  M.  R.  Go.  (1892)  132  Ind. 
brake,  where  the  defects  are  not  so  open    334,  31  N.  E.  792. 

and  visible  as  to  be  detected  at  a  glance,  It  has  been  held  error  to  sustain  a 
and  his  only  opportunity  for  an  inspec-  demurrer  to  a  reply  to  an  answer  which 
tion  is  while  the  train  is  standing  at  a  alleges  that  the  plaintiff,  a  brakeman, 
station  waiting  for  a  connecting  train,  was  called  only  a  short  time  before  his 
and  is  liable  to  start  at  any  moment,  train  went  out;  that  he  was  engaged 
O'Malley  v.  New  York,  L.  E.  &  W.  R.  continuously,  until  it  started,  with  his 
Go.  (1893)  67  Hun,  130,  22  N.  Y.  Supp.  lamps  and  signals,  and  in  coupling  and 
■iS-  loosening  brakes,  and  therefore  had  no 

"We  are  of  the  opinion  that  the  du-  time  to  examine  and  discover  the  defect 
ties  put  upon  the  brakeman  by  the  rule  in  the  brake  stafif  which  caused  the  in- 
in  question  adds  very  little  to  the  duties  jury ;  that  it  was  dark,  that  the  yard 
placed  upon  him  by  the  rules  of  law.  was  not  lighted;  and  that  he  had  only 
Something  more  than  the  mere  making  an  ordinary  lantern,  which  was  imsuffi- 
of  a  rule  requiring  brakemen  to  make  cient.  Ghicago,  St.  L.  &  P.  R.  Go.  v. 
inspection  of  the  implements  and  ma-  Fry  (1891)  131  Ind.  319,  28  N.  E.  989. 
chmery  used  by  them  is  necessary  in  or-  In  jurisdictions  where  the  servant  has 
der  to  shield  the  master  from  the  conse-  the  burden  of  proving  that  he  had  nei- 
quences  of  a  fa,ilure  to  perform  the  du-  ther  actual  nor  imputed  knowledge  of 
tiea  of  furnishing  safe  implements  and  the  dangerous  conditions,  it  is  error  to 
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reasonable  interpretation,  and  that  the  obligations  of  the  servant 
should  be  determined  with  reference  both  to  the  character  of  the  de- 
fect and  to  his  ability  to  make  an  examination.^  Upon  this  basis 
the  validity  of  rules  or  agreements  of  the  ordinary  tenor  by  which 
servants  are  obligated  to  examine  appliances  may  often  be  upheld.'^ 
But  if  they  are  couched  in  terms  which  indicate  a  clear  and  absolute 
intention  on  the  employer's  part  to  impose  a  more  extensive  obligation 
upon  the  servant  than  is  thus  declared  to  be  permissible,  they  will  be 
treated — by  most  courts  at  all  events — as  an  illegal  attempt  to  subject 
the  latter  to  the  duty  which  is  incumbent  on  the  former,  of  seeing 
that  the  plant  is  in  a  reasonably  safe  condition.* 

A  theory  of  responsibility  which  is  less  favorable  to  the  servant 
than  that  which  is  outlined  in  the  cases  so  far  cited  is  possibly  indi- 
cated by  the  conclusions  arrived  at,  or  the  language  used,  in  some 
cases.  But  it  is  doubtful  whether  the  standpoint  of  the  courts  was  in 
reality  materially  different  from  that  exemplified  in  the  decisions  al- 
ready cited.' 

instruct  the  jury  that  a  brakeman  is  not  and  appliances  which  they  are  expected 
bound  by  a  rule  requiring  him  to  ex-  to  use  are  inoperative  so  far  as  they 
amine  the  appliances,  unless  it  is  shown  contravene  the  principle  which  requires 
that  he  had  been  given  sufficient  time  an  employer  to  furnish  and  maintain 
and  prrper  facilities  to  fully  examine  suitable  appliances,  and  the  right  of 
and  know  that  such  parts  and  appli-  the  employee  to  presume  that  this  has 
ances  were  safe,  as  such  instruction  been  done.  Louisville  &  N.  R.  Co.  v. 
places  the  burden  on  the  defendant  to  Pearson  (1892)  97  Ala.  211,  12  So.  176 
prove  that  sufficient  time  for  inspection  (knowledge  not  imputable,  as  matter  of 
was  afforded.  Terra  Haute  d  I.  R.  Go.  law,  where  a  bolt  fastening  the  end  of 
V.  Pruitt  (1900)  25  Ind.  App.  227,  57  a  handhold  which  gave  way  had  become 
N.  E.  949.  rusty). 

The  fact  that  the  servant  had  ample  '  It  •  has  been  held  proper  to  refuse 
opportunity  for  examination  is  em-  an  instruction  that  a  railway  servant 
phasized  in  Bennett  v.  Northern  P.  B.  was  Jiegligent  if  he  violated  a  rule  pre- 
Go.  (1891)  2  N.  D.  112,  13  L.  R.  A.  465,  scribing  that  he  should  not  attempt  to 
49  N.  W.  408    (note  S.  supra).  couple    or    uncouple    a    ear,    unless    he 

°  On  this  ground  the  contributory  knows  the  coupling  is  in  proper  conxii- 
negligence  of  the  servant  was  held  to  tion.  Missouri,  K.  &  T.  R.  Go.  v.  Wood 
be  for  the  jury,  where  he  was  injured  (1896;  Tex.  Civ.  App.)  35  S.  W.  879. 
by  reason  of  his  failure  to  observe  a  A  requirement  that,  before  a  switch- 
crack  extending  half  way  through  a  man  shall  couple  or  uncouple  cars,  he 
brake  staff,  about  3  inches  above  the  must  "examine  and  see  that  the  cars  or 
dog,  such  a  defect  not  being  discover-  engines  to  be  uncoupled  or  coupled,  the 
able  without  a  rather  minute  inspec-  pins,  links,  drawheads,  and  other  appli- 
tion.  Myers  v.  Erie  R.  Go.  (1899)  44  ances  connected  therewith,  the  ties, 
App.  Div.  11,  60  N.  Y.  Supp.  422.  rails,  tracks,  and  roadbed  are  in  a  good. 
There  a  brakeman  had  set  the  brake  on  safe  condition,  and  that  the  cars  are  so 
a  car,  and  four  hours  later,  during  loaded  that  such  work  may  be  safely 
which  time  he  had  no  specific  duties  to  done," — has  also  been  held  invalid,  /f- 
perform,  he  was  injured,  while  again  liiwis  G.  B.  Go.  v.  Coeby  (1896)  69  111. 
attempting  to  set  the  same  brake,  by  App.  256. 

the  breaking  of  the  staff.  'In  Ghicago  £  A.  R.  Co.  v.  Bragonier 

'It  has  been  declared  that  rules  of    (1886)   119  111.  51,  7  N.  E.  688,  holding 

a   railroad   company   requiring   its   em-  that  a  railway  company  is  not  entitled 

ployees  to  examine  the  cars,  machinery,  to  an  instruction  that,  if  its  officers  in 
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An  employee  upon  -whom  the  duty  of  inspection  is  imposed  by  a  rule 
is  not  relieved  from  liability  for  its  nonperformance  by  the  mere  fact 
that  other  agents  of  the  employer  who  are  charged  with  a  similar  duty 
in  respect  to  the  same  subject-matter  have  also  been  negligent  with 
regard  to  its  performance.-"* 

In  Texas,  the  principle  accepted  seems  to  be  that  it  ia  always  for  the 
jury  to  say  whether  the  failure  of  the  servant  to  examine,  in  corn- 
charge  of  freight  trains  habitually  cause  failed  to  discover  a  defect.  Mohile  & 
them  to  be  made  up  and  sent  out  with-  0.  It.  Co.  v.  Harmes  (1893)  52  111.  App. 
out  affording  brakemen  an  opportunity   649. 

to  examine  the  brakes,  that  will  not  In  a  decision  by  one  of  the  Federal 
excuse  the  brakemen  for  their  failure  to  courts  of  appeal  the  dilemma  in  which 
perform  the  duty  of  inspection,  the  the  servant  is  placed  by  his  disregard 
ground  was  taken  that  such  a  situation  of  a  rule  requiring  inspection  is  stated 
is  controlled  by  the  principle  that  an  as  follows:  If  an  inspection  made  in 
employee  is  not  relieved  of  his  obliga-  compliance  with  the  rule  would  have 
tions  by  the  fact  that  other  employees  disclosed  the  defect  from  which  his  in- 
have  failed  to  do  their  duty.  (See  next  juries  resulted,  and  he  failed  to  make 
note.)  But  when  the  context  of  the  the  prescribed  examination,  he  cannot 
passage  in  which  the  brakeman  was  recover;  while,  if  the  defect  was  latent, 
thus  declared  unable  to  recover  is  ex-  so  that  a  proper  inspection  would  not 
amined,  it  will  be  seen  that  nothing  have  disclosed  it,  his  recovery  is  also 
more  is  meant  than  that  the  brake-  barred,  as  the  accident  was  an  assumed 
man  was  still  bound  to  perform  his  risk  of  the  service.  Alabama  O.  S.  R. 
duty  of  inspection,  so  far  as  was  prac-  Go.  v.  Carroll  (1898)  28  C.  C.  A.  207, 
ticable,  and  that  the  lack  of  opportu-  52  U.  S.  App.  442,  84  Fed.  772.  But 
nity  for  such  inspection  before  the  this  doctrine  was  enunciated  in  regard 
starting  of  a  train  would  not  excuse  to  a  foreign  car,  as  to  which  the  cursory 
him  for  failing  to  make  a  due  examina-  inspection  made  by  employees  en  route 
tion  of  the  brakes  while  the  train  was  is,  as  was  said,  "about  the  only  inspee- 
on   the   road.     It   may   fairly  be   said,  tion  practicable." 

therefore,  that  from  the  standpoint  of  ^°  Beall  v.  Pittsburgh,  O.  £  St.  L.  B. 
this  court  the  extent  to  which  a  rule  as  Co.  (1893)  38  W.  Va.  625,  18  S.  E. 
to  inspection  is  to  be  treated  as  oper-  729  (brakeman  injured  by  the  want  of 
ative  is  really  determined  with  refer-  a  nut  to  hold  brake  wheel  on  the 
ence  to  the  ability  of  the  servant  to  standard)  ;  Memphis  <£  C.  B.  Co.  v. 
comply  with  such  a  rule,  consistently  Graham  (1891)  94  Ala.  545,  10  So.  283 
with  an  efficient  and  reasonably  expe-  (fact  that  inspectors  noticed  a  defect 
ditious  performance  of  his  work.  That  and  failed  to  report  it,  held  not  to  ex- 
this  is  the  actual  effect  of  the  doctrine  cuse  plaintiff).  Chicago  <£  A.  B.  Co.  v. 
laid  down  by  the  Illinois  supreme  court  Bragonier  (1886)  119  111.  51,  7  N.  E. 
is  apparently  assumed  by  the  court  of  688,  holding  erroneous  an  instruction  to 
appeals  in  that  state,  as  it  has  decided,  the  effect  that  the  employment  of  local 
with  reference  to  a  notice  declaring  it  inspectors  to  examine  the  running  and 
to  be  the  duty  of  an  employee  to  know  hauling  gear  of  the  cars,  but  who  seldom 
that  the  property  with  which  he  has  to  made  examination  on  the  top  of  the 
work  is  in  good  condition,  that,  if  he  cars,  relieved  the  deceased  from  the  duty 
used  reasonable  care  to  inform  himself,  of  observing  whether  the  brake  was  in 
considering  the  opportunities  afforded  repair,  and  that  the  rule  was  of  no 
him,  and  the  appliance  in  question  ap-  authority,  as  it  was  habitually  disre- 
peared  safe,  he  cannot  be  charged  with  garded  by  the  company, 
negligence  on  the  ground  of  his  having 
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pliance  with  a  rule,  the  appliance  by  which  he  was  injured,  was  cul- 
pable.^ ^ 


'^'Galveston,  H.  d  S.  A.  R.  Co.  v. 
Nicholson  (1900;  Tex.  Civ.  App.)  57  S. 
W.  693  (engineer  did  not  see  that  a 
switch  was  properly  adjusted  after  his 
train  had  backed  on  to  a  siding,  though 
the  company's  rules  provided  that  en- 
gineers were  responsible  for  the  adjust- 


ment of  switches)  ;  Bookrum  v.  Galves- 
ton, H.  &  8.  A.  R.  Co.  (1900;  Tex.  Civ. 
App.)  57  S.  W.  919  (servant  did  not 
examine  engine  step,  and  slipped  in  con- 
sequence of  its  being  covered  with 
grease ;  rule  required  him  to  examine 
all  appliances  before  trusting  them) . 


CHAPTEE  XXn. 

RIGHT  OF  ACTION  FOR  INJURIES  CAUSED  BY  DANGEROUS  CONDI- 
TIONS WHICH  THE  MASTER  HAD  PROMISED  TO  GUARD  AGAINST 
OR  REMEDY. 

418.  Introductory. 

419.  Necessity  of  proving  that  a  promise  was  given. 

a.  Generally. 

6.  Promise  to  furnish  a  new  instrumentality, 

420.  Whose  promise  is  binding  on  the  master. 

421.  Recovery  dependent  upon  proof  that  the  servant  was  induced  by  the 

promise  to  continue  working. 
a.  Generally. 
&.  Promise  having  no  reference  to  the  servant's  safety. 

422.  Reliance  upon  promise  given  before  worlc  was  begun. 

423.  Reliance  upon  promise  given  after  the  work  was  begun. 

a.  Generally. 

6.  SuflBciency  of  complaint. 

c.  Admissibility  of  evidence. 

424.  Rationale  of  the  relations  between  the  parties  after  the  giving  of  the 

promise. 

0.  Responsibility  for   conditions  temporarily  undertalcen  by  em- 

ployer. 
h.  Presumption  of  waiver  by  servant  rebutted, 
c.  Servant  absolved  from  charge  of  contributory  negligence. 

425.  Assumption  of  risks  as  a  defense. 

a.  During  the  period  covered  by  the  promise. 

6.  After  the  expiration  of  the  period  covered  by  the  promise. 

426.  Volenti  non  fit  injuria,  as  a  defense. 

427.  Contributory  negligence  as  a  defense  in  cases  where  a  promise  was 

given;  generally. 
a.  During  the  period  covered  by  the  promise. 

1.  After  the  expiration  of  the  period  covered  by  the  promise. 

428.  Contributory  negligence,  as  inferred  from  the  gravity  of  the  risk  en- 

countered. 

429.  Contributory  negligence,   as   inferred  from   the   length   of  time  the 

servant  worked  after  the  giving  of  the  promise. 
11S2 
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430.  Illustrative  cases. 

431.  Decisions  restricting  or  ignoring  the  doctrine  as  to  the  effect  of  a. 

promise. 

432.  Duty  of  servant  to  exercise  care  with  respect  to  the  defective  instru- 

mentality. 

As  to  the  necessity  of  showing  that  the  breach  of  the  promise  was 
the  approximate  cause  of  the  injury,  see  chapter  xlii.,  'post. 

418.  Introductory. — It  has  already  been  explained  that  the  fact  of 
a  servant's  having  entered  or  continued  in  an  employment  with  knowl- 
edge of  the  abnormal  risk  to  which  his  injury  was  due  may  be  consid- 
ered from  two  standpoints,  viz.,  as  being  indicative  either  of  the  con- 
clusion that  he  had  voluntarily  undertaken  that  risk,  or  of  the  conclu- 
sion that  he  was  guilty  of  contributory  negligence  in  subjecting  him- 
self to  that  risk.  See  chapters  xvii.^  xviii.,  ante.  It  is  manifest  that 
the  situation  is  not  altered  in  these  broader  aspects  where  the  work  is 
continued  for  the  reason  that  the  servant  is  assured  by  the  master,  or 
by  some  agent  authorized  to  speak  for  him,  that  steps  will  be  taken  to 
remedy  the  defective  conditions  to  which  the  abnormal  risk  is  trace- 
able. That  the  promise  was  made  and  that  the  servant's  conduct  was 
influenced  by  it,  are  circumstances  which  merely  introduce  new  fac- 
tors into  the  investigation.^  Both  the  defenses  suggested  by  the  serv- 
ant's action  in  exposing  himself  to  a  new  peril  will  therefore  be  equal- 
ly available  to  the  master,  where  he  has  undertaken  to  remove  the 
cause  of  that  peril.^ 

In  this  connection  it  may  be  remarked  that,  in  cases  of  the  type  un- 
der consideration,  as  well  as  in  those  which  do  not  involve  the  effect 
of  a  promise,  the  unfortunate  ambiguity  of  the  phrase  "assumption  of 
risks"  has  produced  a  confusion  between  the  two  defenses.*  See  the 
discussion  of  this  subject  in  §§  309,  310,  ante. 

'Adverting  to  the  effect  of  such  a  the  principle  of  law  laid  down  in 
promise  in  relation  to  the  defense  of  Priestly  v.  Fowler  (1837)  3  Mees.  & 
contributory  negligence,  the  court  re-  W.  1,  Murph.  &  H.  305,  1  Jur.  987, 
marked,  in  Union  Mfg.  Co.  v.  Morris-  and  that  the  plaintiff  had  not  contrib- 
sey  (1883)  40  Ohio  St.  148,  48  Am.  uted  to  his  injury  by  his  own  negli- 
Rep.  669,  that  it  takes  the  cases  in  gence.  The  statement  in  the  text  is 
which  it  is  given  out  of  the  operation  of  also  supported  by  Lewis  v.  "New  York 
the  general  principle  that  one  who  &  N.  E.  R.  Co.  (1891)  153  Mass.  73, 
voluntarily  and  knowingly  exposes  him-  10  L.  R.  A.  513,  26  N.  E.  431;  Schlack- 
self  to  danger  by  using  dangerous  in-  er  v.  Ashland  Iron  Min.  Go.  (1891)  89 
struments  cannot  be  said  to  be  without  Mich.  262,  50  N.  W.  839,  and  many 
fault.  other  cases  cited  in  the  succeeding  sec- 

=•866  Clarke  v.  Holmes  (1862)  7  tions. 
Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S.  '  See,  for  example,  Schlitz  v.  Palst 
356,  8  Jur.  N.  S.  992,  10  Week.  Rep.  Brewing  Co.  (1894)  57  Minn.  303,  59 
405,  more  especially  the  opinion  of  N.  W.  188 ;  Roua;  v.  Blodgett  d  D.  Lum- 
Crompton,  J.,  who  stated  that  he  found-  ler  Co.  (1891)  85  Mich.  519,  13  L.  R. 
ed  his  judgment  on  two  propositions,  A.  728,  48  N.  W.  1092;  Taylor  v.  Star 
viz.,  that  there  was  no  defense  under  Coal  Co.    (1899)    110  Iowa,  40,  81   N. 


1184  MASTER  AND  SERVANT.  [chap.  xxu. 

The  effect  thus  ascribed  to  a  promise  to  remove  a  specific  cause  of 
danger  is  analogous  to  that  ascribed  to  an  express  or  implied  assur- 
ance that  there  is  no  present  danger.  See  chapters  xxiii.^  xxiv.,  post. 
Not  infrequently,  indeed,  the  evidence  shows  that  the  servant  relied 
both  on  an  assurance  of  present  safety  and  on  a  promise  to  remedy 
the  dangerous  conditions.* 

An  analysis  of  the  decisions  involving  the  effect  of  a  promise  shows 
that  the  servant  is  deemed  to  have  no  cause  of  action  unless  he  proves 
the  following  facts : 

(1)  That  a  promise  was  given,  either  to  the  effect  that  the  danger- 
ous condition  which  caused  the  injury  would  not  be  permitted  to  come 
into  existence,  or  that  such  condition  would  be  remedied. 

(2)  That  the  promise  was  given  either  by  the  master  himself  or 
by  some  agent  authorized  to  make  it  in  his  behalf. 

(3)  That  the  servant's  reliance  upon  the  promise  was  the  induc- 
ing motive  for  his  consenting  to  subject  himself  to  the  given  risk. 

If  these  facts  axe  satisfactorily  proved  the  master  may  still  escape 
liability  by  establishing  one  or  other  of  the  following  propositions : 

(1)  That  the  servant  was  chargeable,  in  spite  of  the  promise, 
with  an  assumption  of  the  given  risk. 

(2)  That  the  servant  was  chargeable,  in  spite  of  the  promise,  with 
contributory  negligence  in  having  undertaken,  or  in  having  continued 
to  perform,  the  work  in  question. 

(3)  That,  in  view  of  his  knowledge  of  the  risk  to  which  the  prom- 
ise related,  the  servant  did  not  exercise  proper  care  in  performing  the 
duties  which  he  undertook  or  continued  to  perform  after  the  promise 
was  given. 

419.  Necessity  of  proving  that  a  promise  was  given. — a.  Generally. 
— As  there  must  have  been  something  amounting  to  a  promise  by  the 
master  it  follows  that  a  simple  protest  oi-  complaint  by  the  servant, 
not  followed  by  an  assurance  that  the  defect  will  be  remedied,  will 

W.   249.     "Where  the  master  promises  promise  or  assurance."     Virginia  &  N. 

or  gives  the  servant  reasonable  ground  C.    Wheel    Co.    v.    Chalkley    (1900)    98 

to  infer  or  believe  that  the  defect  will  Va.  62^  34  S.   E.   976. 
be   repaired,   the   servant   does   not  as-       '  Haviley  y.  Jforthern  G.  R.  Co.  (1880) 

svme    the    risk    of    an    injury    caused  82  N.  Y.  370;  Flynn  v.  Kansas  City,  St. 

thereby  within  such  period  of  time  after  J.  d  C.  B.  B.  Co.    (1883)    78  Mo.   195, 

the  promise     ...     as  would  be  rea-  47  Am.   Rep.   99;   Sendzikowski  v.   Mc- 

sonably  allowed  for  its  performance,  un-  Cormiok  Harvesting  Mach.   Co.    (1895) 

less  the  danger  is  so  palpable,  immed-  58  111.  App.  418;   Reddon  v.   Vnion  P. 

iate,  and  constant,     .     .     .     that  no  one  R.  Co.  (1887)  5  Utah,  344,  15  Pac.  262; 

lut    a    reckless    person    would    expose  Miller  v.   Bullion-Beck   &   O.   Min.   Co. 

Mmself  to  it,  even  after  receiving  such  (1898)    18  Utah,  358,  55  Pac.  58. 
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not  cast  the  responsibility  upon  the  master.^  Much  less  will  the  re- 
sponsibility be  shifted  where  the  complaint  is  merely  that  the  cer- 
tain defect  increases  the  difficulty  of  the  work,  and  not  that  it  is  dan- 
gerous.^ Nor  will  that  result  follow  where  there  has  been  merely  a 
surmise  or  expectation  on  the  servant's  part,  based  on  no  specific 
promise.*  In  order  to  entitle  the  servant  to  recover,  the  master  or  his 
representative  must  have  said  something  which  could  reasonably  be 
construed  as  a  stipulation  to  prevent  or  to  remedy  the  dangerous  con- 
ditions in  question.*  But  the  mere  fact  that  no  formal  promise  was 
given  is  not  sufficient  to  exclude  the  inference  of  an  agreement  by  the 
master  to  furnish  or  restore  normally  safe  conditions.  Any  acta  or 
expressions  by  which  the  servant  gives  the  proper  agent  of  the  em- 
ployer to  understand  that  he  is  unwilling  to  continue  in  the  employ- 
ment, unless  the  cause  of  the  danger  is  removed,  constitute  a  suffi- 
cient complaint ;  and  any  acts  or  expressions  by  which  such  agent  gives 
the  servant  to  understand  that  the  cause  of  the  danger  will  be  re- 
moved, constitute  a  sufficient  promise.^     Even  a  conditional  promise 

^East  Tennessee,  Y.   &    &.   R.    Co.   v.   man      remarked:     "That     might     do." 
Duffield  (1883)   12  Lea,  67,  47  Am.  Rep.   Purcell  Mill  &  Elevator  Co.  v.  Kirhlcmd 
319;   Texas  &    N.    0.    R.    Go.  v.  Single    (1898)   2  Ind.  Terr.  169,  47  S.  W.  311. 
(1895)    9  Tex.  Civ.  App.  322,  29  S.  W.   The  fact  that  the   master  mechanic   of 
674;  Weld-v.  Missouri  P.  R.  Co.  (1888)    a   railway   company,   when   replying  to 
39  Kan.  63,  17  Pac.  306;  Alexander  v.   a   complaint   as  to  the  construction   of 
Tennessee  &  L.  G.   Gold  &  S.  Min.  Co.   a   car,   stated  that   it   ought  not  to  be 
(1884)    3  N.  M.  255,  3  Pac.  735;   Gal-   made    use    of    for    coupling    with    the 
veston,    H.    &    8.    A.    R.    Co.    v. .  Drew   coupling  apparatus  on  other  cars,  is  not 
(1883)    59   Tex.   10,   46  Am.  Rep.   261.    evidence    of    an    assurance    by    the    de- 
See,  '■generally,  §  290,  ante.  fendant  that  its   use  would  be  discon- 
'Balle  V.  Detroit  Leather  Co.   (1889)    tinued.     Ft.  Wayne,  J.  &  8.  R.   Go.  v. 
73  Mich.  158,  41  N.  W.  216.     Compare   Gildersleeve    (1876)    33    Mich.    133.     A 
I  421,  subd.  &,  infra.                                     promise  to  get  a  new  hand  car,  which 
'  McKelvey  v.  Chesapeake  &  0.  R.  Co.   will   relieve   a   railroad  employee's   use 
(1891)    35  W.  Va.   500,   14  S.  E.  261;    of    a    defective    car    from    constituting 
Southern  P.  Go.  v.  Leash  (1893)   2  Tex.   contributory    negligence,    is    not    estab- 
Civ.  App.  68,  21   S.  W.  563.                        lished    by    evidence    that    the    foreman 
*A  promise  cannot  be  implied  where  directed   the  employee  to   use   the   car 
the  only  remark  made  by  the  master's   with   great  care  until   he  could   get   a 
representative   in   regard  to   the   defec-   new  one,   and  that  he  expected  a  new 
tive  appliance  was  more  in  the  nature   one  at  any  time.     McAndrews  v.  Mon- 
of  a  rebuke  for  using  it  in  its  then  con-   tana    Union   R.    Co.    (1895)     15   Mont. 
dition  than  an  assurance  that  it  would   290,  39  Pac.  85. 

be  repaired.  ShacJcelton  v.  Manistee  &  '  Pieart  v.  Chicago,  R.  I.  d  P.  R.  Co. 
N.  E.  R.  Co.  (1895)  107  Mich.  16,  64  (1891)  82  Iowa,  148,  47  N.  W.  1017. 
N.  W.  728  (assistant  superintendent,  A  notification  issued  to  engineers  by 
on  being  informed  by  a  freight  conduct-  the  master  mechanic,  directing  them  to 
or  that  a  hand  rail  was  missing  on  a  modify  their  speed  on  a  certain  see- 
car,  told  him  to  "get  it  fixed").  A  tion  of  the  road  "until  the  track  can  be 
servant  cannot  recover  where  the  evi-  got  into  better  condition,"  operates  as 
dence  merely  shows  that  he  put  to  his  a  declaration  that  the  defects  will  be 
foreman  the  question:  "Why  not  get  remedied,  and  an  enginer  has  a  right 
a  new  wire  rope?"  and  that  the  fore-  to  relv  on  such  an  assurance.  Flynn 
VoL  I.  M.  &  S.— 75. 


118d  kASTER  AND  SERVANT,  [chap.  Mtt. 

mil  be  sufficient,  in  some  cases,  to  fasten  responsibility  upon  the  mas- 
ter.* But  the  servant  is,  of  course,  not  justified  in  relying  upon  sucli 
a  promise,  where  it  is  made  by  a  fellow  employee  who  has  already 
admitted  that  he  could  not  do  what  was  required  without  directions 
from  some  superior  ofiicer.^     See  §  420,  infra. 

Reason  and  analogy  are  in  favor  of  the  position  expressly  taken  in 
one  case  that,  in  order  to  justify  a  servant  in  relying  upon  his  mas- 
ter's promise  to  repair  defective  machinery,  it  is  not  necessary  that 
any  time  for  making  repairs  should  be  fixed,  as  a  reasonable  time  will 
be  implied  in  the  absence  of  an  express  arrangement.^ 

It  is  not  necessary  that  the  promise  should  have  been  addressed  to 
the  plaintiff  individually,  provided  it  was  made  in  his  presence,  and- 
the  stipulated  repairs  would  have  removed  a  danger  to  which  he  was 
exposed.* 

Whether  there  was  actually  a  promise  to  remove  the  danger  is  a 
question  for  the  jury,  when  it  is  a  matter  of  implication.-'** 

i.  Promise  to  furnish  a  new  instrumentality. — There  is  apparently 
no  adequate  groimd  upon  which  it  can  be  maintained  that  a  promise 
to  furnish  other  instrumentalities  in  place  of  those  from  which  the 
servant  apprehends  danger  should  not  be  deemed  equivalent  in  its 
legal  effect  to  a  promise  to  remedy  a  defect  in  some  instrumentality 
the  use  of  which  is  to  be  continued.  Such  equivalence  has  been  as- 
serted or  taken  for  granted  in  several  cases.  ^^    Eut  in  some  cases  there 

T.  Kansas  City,  St.  J.  d  0.  B.  R.  Co.  Atchison,  T.  &  8.  F.  R.  Go.  v.  Lannigan 

(1883)    78  Mo.  195,  47  Am.  Rep.  99.  (1895)     56    Kan.     109,    42    Pac.    343; 

•  It  has  been  held  that  where  the  serv-  Atchison,  T.  &  S.   F.  R.   Go.  v.  Sadler 

ant  complained  of  the  incompetency  of  (1887)   38  Kan.  128,  16  Pac.  46;  Sioux 

his  foreman,  and  was  told  that,  if  such  City  &  P.  R.   Go.  v.  Finlayson    (1884) 

foreman   did   not   do  better   in   the   fu-  16  Neb.   578,   49  Am.   Rep.   724,  20  N. 

ture,  he  would  have  to  be  discharged,  W.  860;   Gowen  v.  Harley    (1893)    6  C. 

it  was  for  the  jury  to  say  whether  the  C.  A.   190,   12  U.   S.  App.  574,  56  Fed. 

servant  was  negligent  in  remaining  in  973 ;  Chicago  Drop  Forge  d  Foundry  Co. 

the  defendant's  employ.     Laning  v.  New  v.  Van  Dam   (1894)    149  111.  337,  36  N 

York  C.  R.  Go.  (1872)  49  N.  Y.  521,  10  E.  1024,  Affirming   (1893)    50  111.  App. 

Am.  Rep.   417.  470;  Southern  Kansas  R.  Go.  v.  Croker 

■•Wilson  V.  Winona  £  St.  P.  R.   Co.  (1889)    41  Kan.   747,  21   Pac.   785. 
(1887)    37   Minn.   326,   33   N.   W.   908.        In  the  recent  case  of  Schlitz  v.  Pdbst 

'Swift  &  Co.  v.  Madden   (1897)    165  Brewing  Co.    (1894)    57  Minn    303    59 

III.  41,  45  N.  E.  979,  Affirming  (1896)  N.  W.  188,  the  court  said:     "The  cases 

63  111.  App.  341.  in  which  the  rule  has  been  applied  have 

'Atchison,  T.  &  8.  F.  R.  Co.  v.  Sad-  been  cases  where  there  was  a  promise 

ler    (1887)    38   Kan.    128,   16   Pac.   46;  on  the  part  of  the  master  to  remedy  the 

Alton    Lime    &   Cement   Co.  v.   Calvey  defect.     But   we   can    see   no   difference 

(1892)    47  111.  App.  343.  in    principle    between    such    cases    and 

"  Stoutenlurgh    v.    Dow,    C    H.    Co.  those  where,  upon  the  servant's  object- 

(1891)    82  Iowa,  179,  47   N.   W.   1039.  ing  to  continue  the  use,  the  master,  for 

"  Pieart  v.  Chicago,  R.  I.  &  P.  R.  Co.  his  own   convenience  and   purposes,  in- 

(1891)    82  Iowa,  148,  47  N.  W.  1017;  duces  the  servant  to  continue  it  for  a 
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are  intimations  of  a  theory  which  would  put  promises  of  these  two 
descriptions  upon  different  footings.^* 

420.  Whose  promise  is  binding  on  the  master. — In  one  case  it  was 
laid  down  that,  in  determining  whether  the  injured  servant  was  jus- 
tified by  a  promise  in  continuing  in  his  employment,  the  essential  in- 
quiry is  not  what  authority  the  employee  who  gave  the  promise  really 
possessed,  but  what  authority  the  servant  supposed  him  to  have.^  The 
soundness  of  this  ruling,  which  is  not  sustained  by  any  precedents, 
seems  fairly  open  to  question,  unless — ^which  is  not  apparent  from  the 
words  of  the  opinion — it  is  to  be  taken  as  being  subject  to  the  qualifi- 
cation that  a  promise  has  no  obligatory  effect  where  the  servant's  sup- 
position was  not  a  warrantable  one,  in  view  of  the  circumstances  upon 

short  time,  upon  the  promise  that  the  which  he  was  at  liberty  to  quit.  Con- 
use  shall  be  discontinued  at  the  end  ol  sidering  the  actual  ground  of  the  deci- 
such  time.  What,  for  instance,  could  sion,  it  seema  not  unreasonable  to  infer 
be  the  difference  on  the  matter  of  as-  that  these  somewhat  obscure  remarks 
suming  the  risk  between  a  promise  to  about  the  effect  of  the  promise  to  fur- 
remedy  the  defects  of  this  particular  nish  a  new  instrumentality  are  not  to 
wagon  and  a  promise  to  furnish  another  be  taken  in  a  general  sense,  but  are  in- 
without  such  defects?  We  can  see  tended  to  be  applicable  merely  to  a,  case 
none."  like  that  before  the  court,  in  which  it 

An  employee  cannot  be  held  to  as-  was  considered  that  the  master  was  not 
sume  the  risk  of  bolts  protruding  from  bound  to  improve  the  quality  of  the 
a.  coupling  of  a  revolving  shaft  notwith-   plant  supplied. 

standing  a  promise  of  the  foreman  to  In  Indianapolis  Union  R.  Co.  v.  Ott 
cover  it,  on  the  ground  that  such  promise  (1893;  Ind.  App.)  35  N.  E.  517,  it  was 
is  not  to  repair  an  existing  defect  in  held  that  a  servant  who,  until  the  ar- 
the  machinery,  but  to  supply  a  new  or  rival  of  others  which  the  master  has 
additional  appliance  which  the  employ-  promised  to  obtain,  uses  a  lantern  which 
er  is  under  no  obligation  to  furnish,  he  has  ascertained  to  be  defective,  aa- 
Bomestake  Min.  Co.  v.  Fullerton  (1895)  sujnes  the  risk  of  injury  as  one  thence- 
16  C.  C.  A.  545,  36  U.  S.  App.  32,  69  forth  incident  to  the  service,  and  is  not 
Fed.  923.  in  the  same  position  as  if  he  had  used  it 

"  In  Sweeney  v.  Berlin  d  J.  Envelope  until  promised  repairs  should  be  com- 
Co.  (1886)  101  N.  y.  520,  54  Am.  Rep.  pleted.  But  that  ruling  was  changed  on 
722,  5  N.  E.  358,  the  court  expressed  its  rehearing  (1894)  11  Ind.  App.  564,  38  N. 
opinion,  arguendo,  that  a.  promise  which  E.  842,  39  N.  E.  529. 
merely  concerns  a  new  appliance  not  at-  In  International  &  Q.  N.  R.  Go.  v. 
tached  to  the  particular  machine  whose  Williams  (1896;  Tex.  Civ.  App.)  34  S. 
sufficiency  is  complained  of,  nor  to  any  W.  161,  the  court  thought  that  the  gen- 
machines  of  the  same  make,  does  not  eral  principle  as  to  the  effect  of  a  prom- 
fall  within  the  general  rule,  but  it  was  ise  was  not  applicable  where  a  section 
held  that,  upon  the  evidence,  there  was  hand  was  told  that  a  defect  in  a  hand 
no  promise  made,  nor  any  inducement  car  would  be  remedied,  and,  having  been 
offered  him,  to  take  the  risk,  and  the  transferred  to  another  car,  was  injured 
case  was  finally  decided  in  favor  of  the  by  the  defective  car  running  into  it. 
defendant  on  the  ground  that  the  serv-  '  Dells  Lumber  Co.  v.  Erickson  ( 1897 ) 
ant  had  simply  been  requested  to  con-  25  C.  C.  A.  397,  46  U.  S.  App.  697,  80 
tinue  working  with  an  old  machine  of  Fed.  257  (no  error  in  refusing  to  in- 
a  certain  type,  with  the  peculiarities  of  struct  that  promise  was  not  binding,  un- 
which  he  had  been  familiar  ever  since  less  the  promisor  was  in  charge  of  the 
he  had  begun  work,  and  therefore  as-  concern  "so  as  to  represent  the  defeod- 
sumed  the  risk  of  any  injury  which  he  ant"), 
might   thereafter   receive   in   a   service 
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which  it  was  founded.  The  precise  point  thus  decided  does  not  seem 
to  have  been  raised  in  any  other  case.  So  far  as  can  be  inferred  from 
the  language  of  the  American  courts,  the  theory  upon  which  they  pro- 
ceed is  that  a  promise  by  an  employee  is  or  is  not  binding  upon  the 
employer,  according  as  he  had  or  had  not,  as  a  matter  of  fact,  author- 
ity to  take  such  steps  as  were  appropriate,  under  the  circumstances, 
to  s«;ure  the  safety  of  the  complaining  party.^  The  essential  ques- 
tion in  this  connection,  therefore,  is  whether  the  party  who  made  the 
promise  was  the  agent  of  the  employer  or  a  mere  fellow  servant.'  In 
this  point  of  view  a  binding  eiiect  may  be  ascribed  to  a  promise,  al- 


'  This  principle  is  laid  down  in 
Ehmcke  v.  Porter  (1891)  45  Minn.  338, 
47  N.  W.  1066. 

The  employer  has  been  held  liable  for 
the  promise  of  the  undermentioned  em- 
ployees as  respects  the  matters  referred 
to:- — Of  a  general  superintendent  of  a 
factory  to  put  in  a,  new  floor,  to  replace 
one  which  has  become  dangerously  slip- 
pery (Weher  Wagon  Co.  v.  Kehl  [1892] 
139  111.  644,  29  N.  E.  714,  Afiirming 
[1891]  40  111.  App.  584)  ;  of  a  railway 
superintendent  to  repair  a  switch  {Pat- 
terson V.  Pittshurg  &  G.  R.  Co.  [1874] 
76  Pa.  389,  18  Am.  Rep.  412)  ;  of  an 
assistant  general  roadmaster,  to  repair 
a  switch  {Lake  Shore  &  M.  8.  R.  Co.  v. 
WinsloiD  [1894]  10  Ohio  C.  0.  193)  ;  of 
a  yardmaster  to  have  running  bo£|rds  put 
on  a  yard  engine  {Pieart  v.  Chicago,  R. 
I.  £  P.  R.  Co.  [1891]  82  Iowa,  148,  47 
N.  W.  1017)  ;  of  a  section  foreman  to 
supply  new  tools  {Atchison,  T.  &  S.  F. 
R.  Co.  V.  Sadler  [1887]  38  Kan.  128,  16 
Pac.  46)  ;  of  a  conductor,  that  a  defect 
in  a  car  will  be  repaired  {Louisville  & 
N.  R.  Co.  V.  Eenley  [1893]  92  Tenn.  207, 
21  S.  W.  326)  ;  of  a  foreman  in  charge 
of  the  work  in  which  certain  machinery 
is  used,  to  remedy  a  defect  therein  {Ray 
V.  Diamond  State  Steel  Co.  [1900]  2 
Penn.  [Del.]  525,  47  Atl.  1017)  ;  of  a, 
foreman  with  power  to  discharge  an  in- 
competent servant,  that  he  will  be  re- 
placed by  another  {Galveston,  H.  d  S. 
A.  R.  Co.  V.  Eckols  [1894]  7  Tex.  Civ. 
App.  429,  26  S.  W.  1117;  Wust  v.  Erie 
City  Iron  Works  [1892]  149  Pa.  263,  24 
Atl.  291;  Lyttle  v.  Chicago  &  W.  M.  R. 
Co.  [1890]  84  Mich.  289,  47  N.  W.  571). 

On  the  other  hand,  the  master  is  not 
bound  by  the  promise  of  an  employee 
who  merely  makes  repairs  which  have 
been  determined  upon  by  a  person  in 


authority  {Ehmcke  v.  Porter  [1891]  45 
Minn.  338,  47  N.  W.  1066)  ;  nor  by  the 
promise  of  an  agent  other  than  the  one 
whom  the  servant  knew  to  be  in  charge 
of  such  matters  {Chesapeake,  0.  &  8.  W. 
R.  Co.  V.  McDowell  [1894]  16  Ky.  L. 
Rep.  1,  24  S.  W.  607)  ;  nor  by  the  prom- 
ise of  an  employee  who  is  a,  mere  fellow 
servant  acting  under  the  instructions  of 
the  plaintiil  himself,  and  not  a  repre- 
sentative of  the  master,  qualified  to  give 
directions  as  to  the  continued  use  of  the 
defective  appliance  {Shackelton  v.  Man- 
istee &  N.  E.  R.  Co.  [1895]  107  Mich. 
16,  64  N.  W.  728). 

There  was  held  to  be  no  promise  such 
as  the  rule  contemplates,  where  a  section 
foreman  to  whom  a  yardmaster  applied 
to  improve  a  defective  track  in  the  yard, 
so  as  to  lessen  the  risk,  notified  him 
that  he  could  not  do  it  without  orders 
from  his  superior,  but,  upon  a  subse- 
quent application,  promised  conditional- 
ly "that  he  would  do  it  if  he  got  time 
some  Saturday  afternoon."  Wilson  v. 
Winona  &  St.  P.  R.  Co.  (1887)  37  Minn. 
326,  33  N.  W.  908. 

It  is  error  to  give  an  instruction 
which  assumes  that  an  employee  was  the 
representative  of  a  railroad  company  as 
regards  the  repairing  of  electric  lights 
used  to  facilitate  the  work  of  loading 
iron  from  a  ear  onto  a  steamer,  and  that 
his  promise  tc^  repair  one  of  them  bound 
the  company,  where  another  employee  is 
shown  to  have  been  in  control  of  the 
entire  work,  and  no  evidence  has  been 
ofl'ered  to  prove  that  the  former  em- 
ployee was  vested  with  any  other  power 
than  of  overseeing  the  loading  of  the 
train.  Gulf,  C.  d  8.  F.  R.  Co.  v.  Brent- 
ford  (1891)   79  Tex.  619,  15  S.  W.  561. 

'  Jonen  V.  Wew  American  File  Co, 
(1898)  21  R.  I.  125,  42  Atl.  509. 
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though  the  promisor  was  not  a  vice  principal  by  virtue  of  his  super- 
iority of  rank.  See  chapters  xxviii.-xxx.,  post.*  But  no  right  of  ac- 
tion can  arise  out  of  a  promise  made  by  a  fellow  servant,  whether  a 
superior  or  not,  vsrith  regard  to  the  mere  details  of  the  work.' 

The  question  whether  the  employee  in  question  was  authorized  to 
make  the  alterations  requisite  to  secure  the  servant's  safety  is  for  the 
jury,  whenever  evidence  has  been  adduced  which  is  reasonably  sus- 
ceptible of  the  construction  that  he  was  so  authorized.® 

In  jurisdictions  where  the  doctrine  prevails  that  every  employee, 
however  high  his  rank,  is  a  mere  fellow  servant  of  his  subordinates  in 
respect  to  acts  done  in  carrying  on  the  business  (see  chapter  xxix., 
post),  it  is  evident  that  the  master  is  bound  only  by  a  promise  which 
he  has  himself  made.''^ 

The  master  is  liable  for  the  nonperformance  of  a  promise  made  by 
his  representative,  although  the  servant  who  received  the  promise  may 
have  requested  certain  of  his  fellow  servants  to  take  steps  for  his  pro- 
tection similar  to  those  which  the  master's  representative  had  agreed 
to  take.* 


*A  promise  given  by  the  day  foreman 
of  a  mine  to  an  employee  to  cover  a 
coupling  of  a  revolving  shaft,  which  has 
protruding  bolts,  dangerous  to  such  em- 
ployee while  in  the  discharge  of  his  du- 
ties, has  the  same  efifect  as  a  promise 
given  by  the  employer,  and  relieves  the 
employee  from  an  assumption  of  the  risk 
attending  such  coupling,  since  it  is  with- 
in the  authority  of  such  foreman  to 
cause  the  shaft  to  be  covered.  The  posi- 
tion of  the  court  was  that  such  an  act 
does  not  require  a  previous  conference 
with  the  general  superintendent,  or  the 
master  mechanic,  because  it  does  not  in- 
volve any  alteration  of  the  machinery, 
or  interfere  to  any  extent  with  its  opera- 
tion. Homestake  Min.  Co.  v.  Fullerton 
(1895)  16  C.  C.  A.  545,  36  U.  S.  App. 
32,  69  Fed.  923. 

"  A  statement  by  a  foreman  that  he  in- 
tended to  move  the  machinery  slowly 
was  not  a  promise  or  assurance  of  the 
master  that  defects  would  be  cured  or 
dangerous  places  made  safe.  Dwyer  v. 
-Nixon  (1901)  47  C.  C.  A.  666,  108  Fed. 
751.  A  servant  who  asks  to  have  a 
saw  reset  and  is  told  by  the  employee 
intrusted  with  that  duty  to  go  on  work- 
ing until  noon,  when  he  will  see  what 
he  can  do,  cannot  recover  for  injuries 
which  he  receives  before  that  hour. 
The  neglect,  if  any,  is  in  a  detail  of  the 


management  of  the  machinery,  not  in  a 
dutv  of  the  master.  Wehher  v.  Piper 
(1888)  109  N.  Y.  496.  17  N.  E.  216, 
Affirming   (1885)    38  Hun,  353. 

^Sivift  &  Co.  V.  O'Neill  (1900)  187  111. 
337,  .58  N.  E.  416,  Affirming  (1900)  88 
111.  App.  162. 

''Smith  V.  Howard  (1870)  22  L.  T. 
N.  S.  130  (complaint  to  and  promise  by 
foreman  not  sufficient) .  In  Allen  v. 
New  Gas  Co.  (1876)  L.  R.  1  Exch.  Div. 
251,  45  L.  J.  Exch.  N.  S.  668,  34  L.  T. 
N.  S.  541,  the  court  seems  to  have  as- 
sumed that  a  manager's  whole  duty  is 
performed  if  he  gives  directions  to  re- 
pair a  defective  appliance.  The  promise 
here  had  been  given  a  "considerable 
time"  before  the  accident,  but  its  effect 
was  not  specifically  considered. 

These  decisions  embody  the  doctrine 
established  in  Wilson  v.  Merry  (1868) 
L.  R.  1  H.  L.  Sc.  App.  Cas.  326,  19  L. 
T.  N.  S.  30,  which  must  be  taken  to 
have  destroyed  pro  tanto  the  authority 
of  Clarke  v.  Holmes  (1862)  7  Hurlst.  & 
N.  937,  31  L.  J.  Exch.  N.  S.  356,  10 
Week.  Rep.  405,  8  Jur.  N.  S.  992,  in 
which  it  was  expressly  held  by  Byles,  J., 
and  assumed  by  the  other  judges,  that  a 
promise  made  by  a  manager  of  a  factory 
was  equivalent  in  law  to  the  promise  of 
the  employer  himself. 

'Where  a  foreman  in  a  car- repairing 
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421.  Recovery  dependent  upon  proof  that  the  servant  was  induced  by 
the  promise  to  continue  working.—  a.  Generally. — After  the  servant 
has  shown  that  there  has  been  a  promise,  actual  or  implied,  on  the  part 
of  the  master,  and  that  this  promise  amounts  to  an  undertaking  to  re- 
move, not  only  a  danger,  but  a  danger  by  which  he  himself  is  threat- 
ened, he  still  has  the  onus  of  proving  that  the  inducing  motive  of  his 
continuance  in  the  employment  was  his  reliance  upon  the  fulfilment  of 
the  promise.-^  Kecovery  cannot  be  had  where  the  only  reasonable  in- 
ference from  the  testimony  is  that  the  servant  continued  work,  not 
because  he  relied  on  the  master's  promise,  as  given,  but  merely  be- 
cause of  an  expectation,  based  on  the  defendant's  habit,  that  he  would 
make  the  repairs  in  question.^  But  the  mere  fact  that  the  servant  has 
some  suspicion  that  the  master's  assurances  will  not  be  made  good  is 
not  enough  to  deprive  him  of  his  right  of  action.^ 

When  complaining  of  defective  instrumentalities  or  machinery  it 
is  not  necessary  that  the  servant  shall  state  in  exact  words  that  he  ap- 
prehends danger  to  himself  by  reason  of  the  defects,  nor  need  there  be 
a  formal  notification  that  he  will  leave  the  service  unless  the  defects  be 
repaired  or  remedied.     It  is  sufficient  if,  from  the  circumstances  of 

shop  has  promised  to  protect  an  em-  after  making  complaint  to  the  foreman, 
ployee  while  he  is  under  a  car  for  the  and  being  told  that  there  was  no  time 
purpose  of  making  repairs,  it  is  no  ex-  to  ma,ke  repairs,  continued  work  for 
cuse  for  the  failure  of  the  foreman  to  months,  when  he  again  made  complaint 
lieep  the  promise  that  the  employee  also  to  the  general  foreman  and  was  told  that 
asked  others  to  keep  watch.  Missouri  it  would  be  fixed  after  awhile  when  such 
P.  R.  Go.  V.  Williams  (1889)  75  Tex.  4,  machine  was  reached  in  the  course  of 
12  S.  W.  835.  repair,   assumed  the  risk  of  an  injury 

'  Shoioalter  v.  Fairbanks,  M.  £  Co.  caused  by  such  defect  a  week  after  the 
(1894)  88  Wis.  376,  60  N.  W.  257.  complaint  to  the  general  foreman.  Hay- 
No  recovery  can  be  had  where  the  evi-  ball  v.  Detroit,  G.  E.  &  M.  R.  Co.  (1897) 
dence  fails  to  show  that  the  servant  114  Mich.  135,  72  N.  W.  145. 
went  on  working  in  consideration  of  the  "Southern  P.  Co.  v.  Leash  (1893)  2 
promise.  Erdman  v.  Illinois  Steel  Co.  Tex.  Civ.  App.  68,  21  S.  W.  563.  An  in- 
(1897)  95  Wis.  6,  69  N.  W.  993.  The,  struction  which  tells  the  jury  they  must 
testimony  of  the  plaintiff  that  the  de-  find  for  the  plaintiff,  if  they  believe  from 
fendant  had  promised  to  make  certain  the  evidence  that  the  plaintiff,  at  the 
repairs  is  not  sufficient  to  show  such  time  of  the  injury,  "had  reasonable 
reliance  upon  that  promise  as  will  rebut  grounds  to  believe  that  the  defendant 
the  presumption  of  an  acceptance  of  the  would  immediately  cure  the  defect,"  has 
risk,  where  there  is  no  evidence  that  been  held  misleading  and  prejudicial  to 
plaintiff  complained  of  the  defect  as  thf  defendant,  as  it  leaves  the  jury  to 
making  his  work  more  dangerous,  or  infer  that  the  servant  may  recover,  even 
that  he  ever  thought  of  quitting  his  job  if  his  belief  that  the  defect  would  be 
unless  repairs  were  made.  Bodwell  v.  cured  was  a  mere  surmise  or  expectation 
Nashua  Mfg.  Go.  (1900)  70  N.  H.  390,  of  his  own,  based  on  no  specific  promise. 
47  Atl.  613.  A  skilled  machinist  who  MeKelvey  v.  Chesapeake  £  0.  R.  Co. 
on  commencing  work  learned  that  the  (1891)  35  W.  Va.  500,  14  S.  E.  261. 
machine  used  by  him  was  defective,  and  =  Weber  Wagon  Co.  v.  Kehl  (1892)  139 
continued  to  work  with  it  for  five  111.  644,  29  N.  B.  714,  Affirming  (1891) 
months    without    complaint,    and    who,    40  111.  App.  584 
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the  case,  it  can  be  fairly  inferred  that  the  servant  is  complaining  on 
his  own  account,  and  that  he  was  induced  to  continue  in  the  service  by 
reason  of  the  promise.* 

It  is  ordinarily  for  the  jury  to  say  whether  the  servant's  reliance 
on  a  promise  by  the  master  induced  him  to  continue  work.^ 

That  the  servant's  reliance  on  the  master's  promise  was  the  efficient 
cause  of  the  injury  cannot  be  inferred  where  the  evidence  shows  that 
the  servant  apprehended  no  danger  from  the  particular  service  in 
which,  pending  the  fulfilment  of  the  promise,  he  was  engaged  when  he 
received  the  injury.®  ISTor  does  a  promise  inure  to  the  benefit  of  the 
servant  unless  he  was  injured  at  a  time  and  place  covered  by  it.'^ 

h.  Promise  having  no  reference  to  the  servant's  safety.  —  Several 
decisions  are  based  upon  the  principle  that  a  promise  cannot  be  re- 
garded as  the  inducing  motive  of  the  servant's  continuance  of  work, 
unless  it  appears  that  the  immediate  purpose  of  the  stipulated  alter- 
ations was  to  secure  more  effectually  his  personal  safety.* 

*  Rothenberger  v.  Northwestern  Con-  the  removal  of  tlia  dangerous  condition 
sol.  Mill.  Oo.  (1894)  57  Minn.  461,  59  as  a  protection  to  the  servant.  In 
N.  W.  531.  other  words,  the  master  should  have  in- 

"  Union  Mfg.  Co.  v.  Morrissey   (1883)    duced  the  servant  to  waive  his  right  to 
40  Ohio  St.  148,  48  Am.  Rep.  669;  Roth-   leave  the  dangerous  employment,  either 
enberger  v.   'Northwestern  Consol.  Mill,   by  taking  upon  himself  the  responsibil- 
Co.   (1894)  57  Minn.  461,  59  N.  W.  531.   ity  for  injuries  which  might  result,  or 
'  See  Solloran  v.  Union  Iron  &  Foun-   by  leading  the  servant  to  believe  that  the 
dry  Co.  (1896)   133  Mo.  470,  35  S.W.  260,   duty  to  repair  the  appliances,  or  supply 
where  a   servant  engaged   in  moving  a  the  deficiency,  would  be  performed  with- 
derrick  across  the  uncovered  girders  on   in  reasonable  time."     International  d  G. 
the  first  floor  of  a  building,  after  the  N.  R.  Go.  v.  Turner  (1893)   3  Tex.  Civ. 
master  had   promised  to   furnish   more  App.  487,  23  S.  W.  146. 
planks,   fell   into   the   cellar  by   reason       "No  case     .     .     .     has  gone  so  far  as 
of  his  foot  slipping  from  the  girder,  upon  to  hold  that,  where  the  servant  does  not 
which  he  placed  it  without  apprehending  complain  on  his  own  account,  and  con- 
any  danger  therefrom.  tinues    in    his    employment    with    full 
'A  promise  to  shore  up  a  part  of  a   knowledge  of  the  risk,  he  can  recover  of 
trench  where  the  servant  expects  to  be  the  master,  because  the  latter,  when  the 
presently  working  will  not  entitle  him   defective  condition  was  called  to  his  at- 
to   recover   for    injuries    caused   by   an  tention  by  the  servant,  gave  assurances, 
earthslide   at  that   part   of   the  trench   which  did  not  induce  the  servant  to  re- 
where  he  was  at  work  when  he  received  main,  that  the  defect  should  be  reme- 
the    promise.     Bhowalter   v.    Fairbanks  died."     Lewis  v.  New  York  &  N.  E.  R. 
M.  d  Co.  (1894)  88  Wis.  376,  60  N.  W.   Co.    (1891)    153  Mass.  73,  10  L.  R.  A. 
257.                                                                  513,  26  N.  B.  431,  where  it  was  held  that 
'  Where  a  promise  is  relied  upon  either  no  action  could  be  maintained  by  a  serv- 
as  showing  an  express  assumption  of  the  ant  whose  employment  required  him  to 
risk  by  the  master,   or  as   affording  a  go  upon  a  pier  which  had  become  un- 
reasonable guaranty  that  the  danger  will  safe   because  of  the   decayed   condition 
be  removed  in  time  to  prevent  injury  to  of  the  planking,  and  who  continued  in 
the  servant,  it  must  be  shown  that  what  the  service  with  full  knowledge  of  the 
passed  between  the  master  and  servant   risk,  although  he  complained  of  the  de- 
"had  in  view  either  a  transfer  of  the  fects  on  the  ground  that  "someone  was 
risk  from  the  servant  to  the  master,  or  liable  to  get  hurt,"  and  received  the  mas- 
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422.  Reliance  upon  promise  given  before  work  was  begun. — In  a 

few  cases  the  courts  liave  sustained  the  right  of  a  servant  to  recover 
in  cases  where,  before  he  entered  the  employment  or  undertook  a  new 
work,  he  had  received  a  promise  that  certain  specific  precautions 
would  be  taken  to  secure  his  safety.  In  some,  at  least,  of  these  cases 
it  would  seem  that  the  rights  of  the  servant  would  have  been,  the  same, 
even  if  the  promise  had  not  been  given.  But  it  is  clear  that,  what- 
ever may  be  the  implied  obligations  of  the  master  in  a  given  instance, 
the  actual  extent  of  his  duty  after  the  promise  has  been  given  ia  meas- 
ured by  the  scope  of  the  express  agreement  evidenced  by  that  prom- 


ter's  assurance  that  they  should  be  reme-  defendant  would  then  have  to  repair  it; 
died.  It  was  considered  that  the  com-  that  orders  were  thereupon  given  to  re- 
plaint  was  made  entirely  in  the  interest  pair  it  immediately,  but  that  the  brake- 
of  the  defendant,  and  referred  only  to  man  continued  to  use  it  for  several 
the  danger  incurred  by  strangers.  days.     Industrial  Lumier  Co.  v.  John- 

The  general  rule  as  to  the  effect  of  a  son  (1900)  22  Tex.  Civ.  App.  596,  55 
promise   has   no   application   to   a   case   S.  W.  362. 

where  neither  the  master  nor  the  servant  '  A  railway  company  has  been  held  lia- 
contemplated  any  additional  danger  to  ble  for  injuries  caused  by  exposure  to 
the  servant  in  the  use  of  the  defective  extreme  cold,  where  the  servant  had  been 
instrument,  but  only  imperfections  in  sent,  in  an  emergency,  to  clear  away 
the  work  done  with  it.  Tesmer  v.  snow  from  the  track,  and  had  refused 
Boehm  (1895)  58  111.  App.  609.  Fol-  to  go  until  he  had  received  an  assur- 
lowed  in  Chicago  Bridge  &  Iron  Co.  v.  ance  that  provision  would  be  made  for 
Hayes  (1900)  91  Ill.App.269.  Nor  to  a  his  protection.  Byatt  v.  Hannibal  &  St. 
case  where  the  remonstrance  of  the  serv-  /.  R.  Co.  (1885)  19  Mo.  App.  287.  A 
ant  is  merely  to  the  effect  that,  with  an-  corporation  engaged  in  putting  in  place 
other  appliance,  the  work  would  be  appliances  to  move  cable  cars  is  liable 
easier,  and  he  himself  admits  that,  be-  for  injuries  to  its  employee  from  the 
fore  the  accident,  he  never  thought  that  running  of  a  car  over  the  line  while  he 
the  work  involved  any  danger.  Gowen  was  under  the  track  in  the  performance 
V.  Barley  (1893)  6  C.  C.  A.  190,  12  U.  of  his  duty,  where  he  acted  in  reliance 
S.  App.  574,  56  Fed.  973.  upon  the  statement  of  the  foreman  who 

An  assurance  given  by  the  master  that  was  superintending  the  work  that  no 
the  number  of  hands  will  be  increased  car  would  pass  until  a  time  consider- 
will  not  relieve  the  servant  of  his  as-  ably  later  than  the  time  of  the  accident, 
sumption  of  the  risk  arising  from  the  Floettl  v.  Third  Ave.  R.  Co.  (1896)  10 
insufficiency  of  the  number,  where  the  App.  Div.  308,  41  N.  Y.  Supp.  792.  A 
master's  promise  was  made  in  his  own  ship  owner  is  liable  for  injuries  result- 
interest,  and  with  reference  to  the  more  ing  from  his  violation  of  a  promise  to 
rapid  despatch  of  his  business,  and  not  station  a  man  at  .the  hatch  of  a  ship, 
with  a  view  to  the  protection  of  the  in  order  to  protect  laborers  in  the  hold 
servant,  and  to  induce  him  to  remain  in  while  the  loading  is  going  on.  Cheeney 
the  service.  International  d  G.  N.  R.  v.  Ocean  8.  S.  Co.  (1893)  92  Ga.  726, 
Co.  V.  Turner  (1893)  3  Tex.  Civ.  App.  19  S.  E.  33.  A  servant  who  is  assured 
487,  23  S.  W.  146.  This  decision  was  that  a-  boiler  which  he  is  to  repair  will 
lately  followed  in  another,  where  recov-  be  ready  for  him  at  a  certain  time  may, 
cry  was  denied  upon  evidence  which  in  the  absence  of  any  notice  to  the  con- 
showed  that  the  plaintiff,  a  brakeman,  trary,  rely  upon  such  assurance,  and 
upon  an  objection  being  made  by  the  the  master  is  liable  for  an  injury  oc- 
defendant's  agent  to  hauling  a  car  with  casioned  to  him  by  reason  of  his  failiire 
a  defective  drawhead,  replied  that  he  to  keep  his  promise.  Kewanee  Boiler 
hoped  tb«  drawhead  would  break,  as  the  Co.  v.  Erickson  (1898)   78  111.  App.  35. 
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423.  Reliance  upon  promise  given  after   the    work   was    begun. — 

a.Oenerally. — Stated  in  its  most  general  form,  the  doctrine  applied 
by  most  of  the  courts  is  simply  this :  If  it  is  a  reasonable  inference 
from  the  testimony  that  the  inducing  motive  of  the  servant's  contin- 
uance in  tihe  employment  was  his  reliance  upon  a  promise  that  the 
dangerous  conditions  would  be  remedied,  the  mere  fact  that  the  serv- 
ant knew  of  and  appreciated  the  abnormal  risk  which  caused  his  in- 
jury will  not  warrant  a  court  in  declaring  that  his  continuance  in 
the  employment  rendered  him  chargeable,  as  a  matter  of  law,  with  an 
assumption  of  that  risk,  or  with  contributory  negligence.^ 

The  doctrine  may  also  be  expressed  in  language  which  emphasizes 
the  consideration  that  it  is  an  exception  ingrafted  upon  a  general  prin- 
ciple.^ 

'  "If  machinery  upon  which  a  servant  plained  of  by  the  servant  within  a  rea- 
is  employed  has  become  dangerous,  and  sonable  time  after  receiving  notice,  in- 
the  servant  has  complained  of  it,  and  stead  of  within  a  reasonable  time  after 
has  been  promised  that  it  shall  be  re-  promising  to  repair,  where  the  notice 
paired,  but  is  injured  before  the  defect  is  and  promise  were  made  at  the  same 
remedied,  and  while  he  is  reasonably  ex-  time.  Consolidated  Goal  Go.  v.  Bolcamp 
pecting  the  promise  to  be  performed,  the  (1898)  75  111.  App.  605  (notification 
promise  is  a  circumstance  to  be  consid-  that  roof  was  in  a  dangerous  condition 
ered  by  the  jury  in  determining  whether  was  given  three  days  before  the  acci- 
he  has  assumed  the  risk  in  the  mean-   dent). 

time,  and  whether  he  was  using  due  '  In  one  case  it  was  said  that  the  rule 
care  in  working  when  he  knew  there  that  a  servant  accepts  the  ordinary  risks 
was  danger."  Counsell  v.  Hall  (1888)  of  his  employment,  and  of  defects  in 
145  Masa.  468,  14  S.  E.  530.  Compare  machinery  and  appliances  of  which  he 
also  Greene  v.  Minneapolis  d  St.  L.  R.  knows,  does  not  apply  to  one  who  has 
Go.  (1883)  31  Minn.  248,  47  Am.  Rep.  informed  his  employer  of  such  defects, 
785,  17  N.  W.  378;  Oulf,  G.  &  8.  F.  R.  and  only  continues  in  the  employment 
Go.  V.  Donnelly  (1888)  70  Tex.  371,  8  for  a  reasonable  time.  Lyttle  v.  Ohi- 
S.  W.  52.  Bmith  v.  E.  W.  Backus  hum-  cago  &  W.  M.  R.  Go.  (1890)  84  Mich. 
bar  Co.  (1896)  64  Minn.  447,  67  N.  W.  289,  47  N.  W.  571.  In  another  case  the 
358.  court   remarked   that   the   general   rule 

An  instruction  that,  if  a  servant  re-  that  the  servant  assumes,  not  only  the 
lied  upon  the  promise  of  his  master  to  ordinary  risks  of  the  employment,  but 
repair  a  defective  appliance,  and  con-  also  those  superadded  by  the  negligent 
tinued  in  the  employment  a  reasonable  omissions  of  the  master,  where  they  are 
time  to  permit  the  master  to  repair  the  known  to  the  servant,  is  modified  where 
appliance,  he  was  not  guilty  of  negli-  the  servant,  upon  his  discovery  of  a 
gence  in  so  doing, — ^is  not  erroneous,  al-  danger  arising  from  Siuch  an  omission, 
though  it  might  have  been  better  to  in-  complains  to  the  master  and  receives 
form  the  jury  that,  under  the  circuin'  such  promises  or  assurances  as  to  make 
stances,  the  servant  had  a  right,  vmder  it  reasonable  for  him  to  assume  that  the 
the  law,  to  continue  in  the  employ  of  deficiency  will  be  supplied  before  he  is 
the  master,  relying  upon  his  promise,  exposed  to  injury  from  it.  Interna- 
Donley  v.  Dougherty  (1898)  174  111.  tional  &  (?.  N.  R.  Co.  v.  Turner  (1893) 
582,  51  N.  E.  714,  Affirming  (189.8)  75  3  Tex.  Civ.  App.  487,  23  S.  W.  146. 
111.  App.  379.  See  also  the  following  passage,  where 

An  instruction  is  not  bad  for  the  the  standpoint  is  the  same :  "Employees 
reason  that  it  bases  a  master's  liability  on  entering  into  a  hazardous  employ- 
for  an  injury  sustained  by  his  servant  ment  take  the  ordinary  risks  attending 
upon  his  failure  to  repair  a  defect  com-  tliat  service;    but  when  servants   com- 
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The  rule  thus  formulated  is  applicable  to  cases  in  which  the  defec- 
tive conditions  were  due  to  the  original  construction  of  the  plant,  as 
well  as  to  cases  in  which  those  conditions  supervened  while  the  plant 
was  being  used.*  Nor  is  its  operation  confined  to  latent  defects 
merely.* 

In  cases  where  a  promise  has  been  given  the  evidence  usually  shows 
that  the  attention  of  the  master  had  been  called  to  the  existence  of  the 
danger  by  the  servant  whose  safety  is  menaced  by  it;  and  formal  state- 
ments of  the  general  rule  commonly  refer  to  the  circumstance  that  the 
servant  has  notified  the  master  of  the  dangerous  conditions  which  he 
desires  to  have  remedied.''  But  it  is  clear,  upon  principle,  that  posi- 
tive action  of  this  kind  on  the  servant's  part  is  by  no  means  necessary 
to  fix  his  rights.  A  promise  given  by  the  master  propria  motu  must 
obviously  possess  the  same  virtue  and  efiicacy  as  one  given  in  response 
to  a  complaint  by  the  servant. 

Before  the  master  can  be  held  liable  as  for  a  failure  to  perform  a 
promise  to  remove  a  specific  danger,  it  is  clearly  necessary  to  show 
tJiat  the  existing  conditions  were  of  such  a  nature  that  their  mainte- 
nance implied  culpability.® 


plain  of  what  appears  to  them  to  be 
an  impending  peril  in  a  position  to 
which  they  have  been  ordered,  and  they 
notify  the  master  of  the  danger,  and 
■=.k  t;j  be  relieved,  the  master  cannot 
refuse  to  relieve  them,  insist  upon  their 
continuing  the  work  in  that  position, 
and,  where  they  remain  at  his  direction, 
waiting  for  an  inspection  which  he  has 
promised  but  neglected  to  make,  relying 
upon  his  promise  and  superior  judg- 
ment, and  fearing  the  consequences  of 
disobedience,  and  are  injured,  be  then  al- 
lowed to  say:  'You  were  guilty  of  con- 
tributory negligence  in  doing  what  I  di- 
rected you  to  do,'  or,  'You  assumed  that 
risk  when  you  entered  my  employment.' 
Under  such  circumstances,  employees 
cannot  be  said  to  have  either  heedlessly 
or  voluntarily  assumed  the  risk." 
Schlacker  v.  Ashland  Iron  Min.  Go. 
(1891)   89  Mich.  2G2,  50  N.  W.  839. 

'Swift  &  Go.  V.  O'Neill  (1900)  187 
111.  337,  58  N.  E.  416,  Affirming  (1900) 
88  111.  App.  162. 

*  MoFarlan  Carriage  Co.  v.  Potter 
(1899)  153  Ind.  107,  53  N.  E.  465,  Re- 
versing on  rehearing  (1898;  Ind.)  5 
Am.  Neg.  Hep.  132,  52  N.  E.  209,  which 
reverses  (1898)  21  Ind.  App.  692,  51 
N.  E.  737,  the  court  said:     "A  promise 


to  repair  is  confession  to  a  breach  of 
duty,  and  when  a,  master,  to  right  him 
self,  requests  and  induces  a  postpone- 
ment either  for  convenience  or  profit, 
no  principle  of  justice  will  lay  the  bur- 
den of  delay  upon  the  imoffending  serv- 
ant. The  whole  question  is  bottomed 
upon  the  wrong  of  the  master,  and  it  is 
sophistry  to  argue  that  the  servant,  by 
confiding  in  his  master's  promise  for  a 
reasonable  time  in  which  to  cure  the 
defects,  clearly  obvious  though  they  be, 
should  be  chargeable  with  having  waived 
the  master's  duty  to  him,  and  assumed 
the  additional  risk  himself." 

'^  See,  for  example.  Woodward  Iron  Go. 
v.  Jones  (1885)  80  Ala.  123;  Union 
Mfg.  Go.  V.  Morrissey  (1883)  40  Ohio 
St.  148,  48  Am.  Rep.  669;  Missouri 
Furnace  Co.  v.  Ahend  (1883)  107  111, 
44,  47  Am,  Rep.  425;  Greene  v.  Minne- 
apolis &  St.  L.  R.  Co.  (1883)  31  Minn. 
248,  47  Am.  Rep.  785,  17  N.  W,  378; 
Counsell  v.  Hall  (1888)  145  Mass.  468, 
14  N.  E.  530,  note  1,  supra. 

•Recovery  has  been  denied  on  the 
ground  that,  as  the  absence  of  a  guard 
on  a  mangle  is  not  a  defect,  the  em- 
ployer could  not  be  held  liable  on  the 
ground  that  he  had  promised  to  supply 
a  guard.     Higgins   v.   Fanning    (1000) 
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Ordinarily  the  protection  afforded  by  the  promise  of  a  master  to 
repair  defective  machinery  is  not  postponed  until  after  the  arrival  of 
the  time  at  which  the  promise  is  to  be  performed,  but  commences  as 
soon  as  it  is  made.'''  But  if  the  master  has  merely  made  a  qualified 
promise  to  remedy  a  defect  after  the  expiration  of  a  certain  period, 
and  not  till  then,  the  servant  cannot  recover  for  an  injury  received  be- 
fore the  end  of  that  period.* 

Under  ordinary  circumstances  a  promise  to  protect  a  servant  from 
a  certain  risk  is  construed  as  being  merely  an  engagement  that  the 
dangerous  conditions  vfill  be  remedied,  so  far  as  that  result  depends 
upon  the  performance  of  the  master's  personal  duties;  not  that  the 
sporadic  and  occasional  acts  of  negligence  of  servants,  which  he  did 
not  directly  control,  would  not  occur  again.^ 

b.  Sufficiency  of  complaint. — Any  complaint  which  alleges  substan- 
tially that  the  servant  remained  in  the  employment  for  a  reasonable 

195  Pa.  599,  46  Atl.  102.  An  employer  the  pile  with  water,  since  the  promise 
is  not  liable  where  the  elevator,  in  run-  to  repair  is  only  important  to  rebut  the 
ning  which  the  operator  was  injured,  inference  that  defects  are  waived  by 
was  not  out  of  repair,  and  was  of  a  continuance  in  employment  with  knowl- 
kind  in  ordinary  use,  though  the  op-  edge  of  their  existence,  and,  as  the  com- 
erator  had  told  the  master's  siuperin-  pany  had  omitted  no  duty,  the  employee 
tendent  that  there  should  be  guards  at  waived  nothing  by  continuing  in  the  con- 
the  sides  of  the  elevator,  and  the  su-  tractor's  employment.  Branstrator  v. 
perintendent  had  promised  to  provide  Keokuk  d-  W.  B.  Go.  (1899)  108  Iowa, 
them.     Leonard  v.  Herrman  (1900)   195    377,  79  N.  W.   130. 

Pa.  222,  45  Atl.  723  (there  the  court  In  a  New  York  case  it  was  held  that, 
laid  it  down  that  no  promise  made  by  even  if  the  evidence  had  shown  that  a 
the  master's  superintendent  "can  giA'e  promise  had  been  given, — a  conclusion 
rise  to  a  duty  not  recognized  by  law" ) .  which  was  declared  to  be  unwarrantable. 
Where  a  floor  has  always  been  in  the  — no  obligation  was  imposed  by  it,  as 
same  condition  to  the  knowledge  of  a  the  machine  had  remained  unchanged 
servant,  the  fact  that  an  engineer  in  since  the  beginning  of  the  servant's  en- 
charge  of  boilers  led  a  person  employed  gagement  and  the  master  was  not  bound 
to  assist  in  shoveling  coal  under  the  to  furnish  a  better  one.  Sweeney  v.  Ber- 
boilers  and  to  keep  their  fronts  clean,  lin  &  J.  Envelope  Co.  (1886)  101  N.  Y. 
to  believe  that  a  new  floor  would  be  put  520,  54  Am.  Rep.  722,  5  N.  E.  358. 
in,  does  not  affect  the  employer's  lia-  '  McFarlan  Carriage  Co.  v.  Potter 
bility;  for  even  if  the  engineer  was  au-  (1899)  153  Ind.  107,  53  N.  E.  465,  Re- 
thorized  to  speak  for  him, — which  was  versing  on  rehearing  (1898;  Ind.)  5 
not  shown  in  this  case, — his  promise  un-  Am.  Neg.  Rep.  132,  62  N.  E.  209,  which 
der  such  circumstances  would  have  been  reverses  (1898)  21  Ind.  App.  692,  51  N. 
without  consideration  or  binding  force.   E.  737. 

tiealand  v.  Lynn  &  B.  R.   Co.    (1899)        'As,  where  the  promise  was  to  repair 
173  Mass.  42,  53  N.  E.  137.  a  defect  in   machinery  as  soon   as  the 

An  employee  of  an  independent  con-  "present  order"  was  run  out.  Standard 
tractor  engaged  by  a  railroad  company  Oil  Co.  v.  Helmiok  (1897)  148  Ind. 
to  load  slack  on  cars  cannot  recover  from  457,  47  N,  E.  14,  distinguishing  cases 
the  company  for  personal  injuries  in  which  there  is  a  promise  to  repair 
caused  by  the  falling  of  a  piece  of  slack,  generally,  i.  e.,  within  a  reasonable  time, 
upon  the  ground  that  he  relied  upon  the  See  §  429,  infra. 

company's   promise,   made   to   the    con-       '  On   this  ground   recovery   has  been 
tractor's  employees,  to  cool  the  top  of  denied    where,    after    the    master    had 
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time  in  reliance  upon  a  pronaise  by  the  defendant  to  remedy  the  dan- 
gerous conditions  is  good  against  a  demurrer.^" 

On  the  other  hand  it  has  been  held  in  one  case  that  a  complaint 
which  fails  to  allege  that  the  plaintiff  relied  on  the  promise  to  repair, 
or  that  a  reasonable  time  for  repairing  had  elapsed  after  the  promise 
•was  made,  will  be  held  bad  on  special  demurrer,  but  is  sufficient  after 
verdict;"  and  in  another  case  that  a  complaint  relying  on  a  promise 
by  the  master  to  remedy  a  defect  is  demurrable,  unless  it  alleges  that, 
after  the  promise,  a  reasonable  time  had  elapsed  before  the  accident, 
for  the  master  to  have  remedied  the  defect.^^  But  the  propriety  of 
thus  requiring  an  averment  with  respect  to  the  expiration  of  a  reason- 
able time  appears  to  be  quite  disputable.^* 


promised  a  servant  employed  on  a  build- 
ing to  protect  him  from  falling  material, 
he  was  injured  by  a  plank  which  a  fel- 
low servant  allowed  to  drop  upon  him. 
Vogt  V.  Eonstain  (1900)  81  Minn.  174, 
83  N.  W.   533. 

'°  East  Chicago  Iron  &  Steel  Co.  v. 
Williams  (1897)  17  Ind.  App.  573,  47 
N.  E.  26;  Brown  v.  Levy  Bros.  (1900) 
21  Ky.  L.  Rep.  1724,  55  S.  W.  1079. 

A  declaration  in  an  action  by  an  em- 
ployee against  his  employer  for  personal 
injuries,  which  sufficiently  sets  out  the 
defect  in  the  machine  relied  on,  avers 
that  the  plaintiff  notified  the  defendant 
of  the  defect  and  received  a  promise  that 
it  should  be  repaired,  and  that,  relying 
thereon,  he  went  on  with  his  work,  is 
not  obnoxious  to  a  demurrer  on  the 
ground  that  it  shows  that  the  plaintiff 
assumed  the  risk.  Jones  v.  New  Amer- 
ican File  Co.  (1898)  21  R.  I.  125,  42 
Atl.  509. 

The  averment  of  a  complaint  in  an 
action  by  a  servant  against  a  master 
for  pei-sonal  injuries  due  to  a  defective 
machine,  that  defendant  had  promised 
plaintiff  that  it  would  repair  the  ma- 
chine upon  the  completion  of  the  job 
upon  which  the  plaintiff  was  then  work- 
ing, is  siuflicient  to  withstand  a  de- 
murrer upon  the  ground  that  the  prom- 
ise is  too  uncertain  and  indefinite  as  to 
time  of  performance,  although  it  does 
not  appear  how  long  it  would  take  to 
complete  the  job;  but  defendant's  rem- 
edy, if  any,  is  by  motion  to  make  more 
certain.  McFarlam  Carriage  Co.  v.  Pot- 
ter (1899)  153  Ind.  107,  53  N.  E.  465, 
Reversing  on  rehearing  (1898;  Ind.)  5 
Am.  Neg.  Rep.  132,  52  N.  E.  209,  Which 


Reverses  (1898)  21  Ind.  App.  692,  51  N. 
E.  737.  In  the  same  case  it  was  held 
that,  as  a  plaintiff  need  not  prove  all 
the  facts  alleged,  and  shows  a  prima 
facie  right  to  recover  if  he  establishes 
sufficient  facta  to  constitute  a,  cause  of 
action,  proof  of  a  promise  to  repair  the 
table  in  which  a  rip  saw  was  set  is  suf- 
ficient to  support  a  recovery  for  per- 
sonal injuries  to  a  servant  who  con- 
tinued in  the  employment  in  reliance  on 
such  promise,  although  the  complaint 
alleges  a  promise  to  repair  both  the  saw 
and  table,  where  there  was  no  defect  in 
the  saw  itself,  and  plaintiff  was  injured 
by  reason  of  a  defect  in  the  table  operat- 
ing solely  and  independently  of  the  saw. 

A  complaint  which,  in  effect,  alleges 
that  the  injured  servant  was  induced  to 
remain  in  the  service  by  the  promise  of 
his  foreman  that  a  fellow  servant  of 
whose  incompetence  he  had  complained 
would  be  discharged  is  complete  without 
a,  further  averment  that  the  plaintiff, 
when  he  was  injured,  was  ignorant  of 
the  fact  that  the  incompetent  servant 
had  not  been  discharged.  To  go  further 
would  be  to  plead  matters  of  evidence. 
Galveston,  H.  d  S.  A.  R.  Co.  v.  Echols 
(1894)  7  Tex.  Civ.  App.  429,  26  S.  W. 
1117. 

'^  Consolidated  Coal  Co.  v.  Bokamp 
(1899).  181  111.  9,  54  N.  E.  567,  Affirm- 
ing ( 1898 )  75  111.  App.  605. 

"Burns  v.  Windfall  Mfg.  Co.  (1896) 
146  Ind.  261,  45  N.  E.  188  (overlapping 
rails  caused  a  car  to  stop  suddenly  and 
servant  was  thrown   off). 

"  The  rationale  of  the  Indiana  ruling 
cited  in  the  last  note  was  that,  where 
the  servant's  knowledge  of  the  risk  ia 
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For  other  cases  dealing  with  the  sufficiency  of  the  complaint,  see  § 
429,  note  8,  infra. 

c.  Admissibility  of  evidence. — ^Evidence  that  the  master  or  his  rep- 
resentative promised  to  remedy  the  dangerous  conditions  in  question 
cannot  be  introduced  unless  the  promise  is  specially  pleaded.^*  But 
any  evidence  which  fairly  tends  to  show  that  the  servant's  action  was 
induced  by  a  promise  which  is  averred  in  the  complaint  is  relevant 
and  competent.^" 

424.  Eationale  of  the  relations  between  the  parties  after  the  giving 
of  the  promise. —  a.  Responsibility  for  conditions  temporarily  under- 
taken by  employer. — In  the  opinion  of  the  present  writer  the  most 
satisfactory  theory  seems  to  be  that  indicated  by  the  following  remark, 
which  Byles,  J.,  interjected  during  the  argument  of  counsel  in  a  lead- 
ing case  where  the  servant  was  injured  by  machinery  left  unfenced 
in  contravention  of  the  provisions  of  a  statute :  "While  the  machin- 
ery was  fenced,  was  not  this  the  contract  of  the  plaintiff,  'I  will  work 
with  fenced  machinery'  ?  After  the  fencing  was  broken,  was  not  the 
contract,  '1  will  continue  to  work,  if  you  will  restore  the  fencing'  ?"  ^ 

admitted,  he  must  specifically  aver  facts  ing  which  he  will  be  exempt  from  lia- 
which  show  that  his  case  falls  within  bility  if  an  accident  occurs.  The  deci- 
the  exception  to  the  doctrine  which  de-  sion  under  discussion  seems,  moreover, 
clares  such  knowledge  to  be  a  bar  to  the  to  be  inconsistent  with  the  doctrine  laid 
action.  The  court  said:  "There  is  an  down  by  the  same  court  in  the  Potter 
entire  absence  of  allegation  as  to  the  Case,  cited  in  note  7,  supra. 
time  appellee  had  known  of  the  defect  ^*  Malm  v.  Thelin  (1896)  47  Neb.  686, 
or  had  promised  to  repair  it.     It  may   66  N.  W.  650. 

have  been  during  all  the  time  that  the  "  No  error  is  committed  where  a 
appellant  knew  of  it,  or  it  may  have  servant  is  allowed  to  answer  in  the  neg- 
been  at  the  moment  the  car  was  started  ative  the  question  whether  he  would 
down  the  track  to  the  pit,  and  when  have  gone  to  work  if  the  defendant's  su- 
repair  was  impossible  before  the  car  perinteudent  had  not  promised  to  re- 
went  upon  it."  It  would  seem,  there-  pair  the  defect.  Taylor  v.  Star  Coal 
fore,  that  the  conception  entertained  Co.  (1899)  110  Iowa,  40,  81  N.  W.  249. 
was  that  the  responsibility  for  the  de-  ^Clarke  v.  Holmes  (1862)  7  Hurlst. 
fective  conditions  is  not  shifted  to  the  &  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8 
master  immediately  after  the  promise  is  Jur.  N.  S.  992,  10  Week.  Rep.  405.  A 
given,  but  only  after  the  lapse  of  a  similar  point  of  view  may  possibly  be 
reasonable  period.  If  this  is  really  the  ascribed  to  the  supreme  court  of  Maine 
theory  of  the  court,  its  correctness  may  which  has  stated  the  situation  as  fol- 
well  be  questioned.  No  adequate  logical  lows:  If  it  appears  from  competent  evi- 
reason  can  be  suggested  for  the  doctrine  dence  that  an  agreement  of  the  serv- 
that  the  master's  immunity  is  pro-  ant,  whether  made  by  express  words  or 
longed  for  a  more  or  less  considerable  by  implication,  to  assume  a  risk  has 
period  after  the  promise  has  been  given,  been  canceled  or  terminated,  that  risk 
The  writer  confesses  his  inability  to  for  the  future  falls  back  upon  the  mas- 
perceive  any  satisfactory  grounds  upon  ter,  and  remains  upon  him  until  he  es- 
which  it  can  be  argued  that,  in  spite  tablisJies  a  new  agreement  or  a  renewal 
of  the  admission  of  culpability  which  of  the  original  agreement  by  the  serv- 
is  implied  by  a  promise,  the  master  ant  to  assume  the  risk.  Whether  there 
should  be  allowed  a  period  of  grace  dur-  has  been  such  an  agreement  or  renewal 
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In  this  point  of  view  the  effect  of  the  promise  is  to  bring  into  ex- 
istence a  new  stipulation  which  operates  so  as  to  cast  upon  the  master 
temporarily  the  responsibility  for  the  particular  risk  in  question.  It 
must  be  admitted,  however,  that  there  is  very  little,  if  any,  direct  au- 
thority except  that  which  has  just  been  mentioned  for  explaining  the 
rationale  of  the  doctrine  in  this  precise  form. 

AH  the  courts  are  agreed  that  the  essential  effect  of  a  promise  is 
to  fasten  the  responsibility  upon  the  master  for  a  certain  period.  But 
in  some  of  the  judicial  statements  of  general  principles  this  result  is 
assumed  to  follow  from  the  continuance  or  revival  of  the  liability  of 
the  employer  which  is  deduced  from  the  implied  terms  of  the  contract 
of  hiring;^  while  in  others — and  these  are  far  the  most  numerous — 
the  language  used  is  so  far  ambiguous  that  it  is  impossible  to  say  with 
certainty  whether  the  situation  contemplated  was  that  which  would 
arise  from  the  substitution  of  another  contract,  or  that  which  would 
arise  from  the  continuance  or  revival  of  the  original  one.* 

is  a  question  for  the  jury.  Dempsey  fies  the  rule  which  charges  the  servant 
V.  Saxsyer  (1901)  95  Me.  295,  49  Atl.  with  risks  resulting  from  defects  of 
1035.  which  he  has  knowledge  is  that  the  ob- 

"  See  Woodward  Iron  Go.  v.  Jones  jection  and  promise  to  repair  leave  the 
(1885)   80  Ala.  123.  risk  where  the  duty  is,  upon  the  mas- 

'  By  giving  a  promise  to  make  repairs  ter."  Texas  &  N.  0.  R.  Go.  v.  Single 
"the  master  takes  upon  himself  the  re-  (1895)  9  Tex.  Civ.  App.  322,  29  S.  W. 
sponsibility   of   any  accident  that  may   674. 

occur  during  that  period,"  i.  e.,  until  "The  reason  for  this  exception  may 
the  repairs  are  completed.  Pollock,  C.  be  stated  to  be  that,  when  the  master 
B.,  in  Holmes  v.  Clarice  (1862)  6  has  knowledge  of  the  defects,  and  prom- 
Hurlst.  &  N.  349,  30  L.  J.  Exch.  N.  S.  ises  to  repair  the  same,  he  impliedly  re- 
135,  7  Jur.  N.  S.  397,  3  L.  T.  N.  S.  675,  quests  the  servant  to  continue  to  work, 
9  Week.  Rep.  419.  The  views  of  the  and  that  he,  the  master,  will  take  upon 
judges  of  the  Exchequer  Chamber  were  himself  the  responsibility  of  any  acci- 
virtually  to  the  same  effect,  but  ex-  dent  that  may  occur  during  that 
pressed  in  somewhat  different  language,  period."  Ghicago  Anderson  Pressed 
See  text  at  the  beginning  of  this  subdi-  Brick  Go.  v.  Sobkounak  (1894)  148  111. 
vision,  and  also  subd.  6,  note  5,  infra.    573,  36  N.  E.  572. 

"The  law  charges  the  master  with  an  The  reason  of  the  rule  is  "that  by  the 
assumption  of  the  extraordinary  risk  promise  of  the  master  a  new  relation  is 
pending  his  promise  to  repair."  Mc-  created  between  him  and  the  employee, 
Farlan  Carriage  Co.  v.  Potter  (1899)  whereby  the  master  impliedly  agrees 
153  Ind.  107,  53  N.  E.  465.  that   the   servant  shall  not  be  held  to 

"The  most  logical  reason  of  the  rule  have  assumed  the  risk  for  a  reasonable 
is  that,  under  such  circumstances,  it  time  following  his  promise."  Sioift  d 
must  be  taken  as  understood  between  Co.  v.  O'Neill  (1900)  187  111.  337,  58 
them  that  the  continued  use  in  the  then   N.  E.  416. 

condition  of  the  instrumentality,  being  "The  assurance  of  the  employer  that 
for  the  convenience  and  purposes  of  the  the  danger  shall  be  removed  is  an  agree- 
master,  is  to  be  at  his  risk,  and  not  at  ment  by  him  that  he  will  assume  the 
the  risk  of  the  servant."  Schlitz  v.  risk  incident  to  the  danger  for  a  reason- 
Paist  Brewing  Go.  (1894)  57  Minn.  303,  able  time.  It  obviates  the  objection  that 
59  N.  W.  188.  the   continuance   of  the  servant  in  the 

"The  reason  why  BMch  a  promise  modi-   service  was  an  implied  engagem£nt  by 
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So  far  as  the  servant's  actual  rights  of  action  are  concerned,  it  is 
obviously  immaterial  which  of  these  theories  is  adopted.  But  in  con- 
sidering the  subject  from  an  abstract  standpoint  it  is  not  amiss  to 
point  out  that  there  seems  to  be  one  serious  objection  to  the  theory 
which  is  based  upon  the  supposition  that  the  original  contract  is  kept 
alive  by  the  promise.  If  this  result  be  deemed  to  follow  when  the 
promise  is  given,  it  is  difficult  to  offer  any  adequate  reason  for  the 
distinction  which  must  then  be  assumed  to  exist  between  the  effect 
of  an  express  promise  as  to  the  condition  of  the  appliances,  and  the 
effect  of  the  implied  promise  which  the  original  contract  conveys  as 
to  the  same  subject-matter.  Prima  facie  it  is  decidedly  illogical  to  as- 
cribe to  a  contract,  after  its  revival  or  renewal,  a  greater  potency  than 
it  possessed  in  its  original  form.  itSTor  have  any  of  the  authorities 
undertaken  to  explain  away  this  apparent  anomaly.* 


him  to  assume  such  risks  pursuant  to 
the  original  presumption  upon  his  en- 
tering the  service."  Eureka  Co.  v.  Bass 
(1886)  81  Ala.  200,  60  Am.  Rep.  152, 
8  So.  216. 

The  master  "assumes  the  whole  risk 
for  a  reasonable  time"  after  giving  the 
promise.  Pleasants  v.  Raleigh  &  A.  Air- 
Line  R.  Co.  (1886)   95  N.  C.  195. 

"If  the  servant,  having  a  right  to 
abandon  the  service  because  it  is  dan- 
gerous, refrains  from  doing  so  in  con- 
sequence of  assurances  that  the  danger 
shall  be  removed,  the  duty  to  remove 
the  danger  is  manifest  and  imperative, 
and  tlie  master  is  not  in  the  exercise  of 
ordinary  care  unless  or  until  he  makes 
his  assurances  good.  Moreover,  the  as- 
surances remove  all  ground  for  the  argu- 
ment tha,t  the  servant  by  continuing  the 
employment  engages  to  assume  the 
risks."  Cooley,  Torts,  p.  559.  Quoted 
with  approval  in  Hough  v.  Texas  &  P. 
R.  Co.  (1879)  100  U.  S.  225,  25  L.  ed. 
617. 

In  a  Delaware  case  the  jury  were 
charged  that,  where  a  master  promises 
to  remedy  defects  in  machinery,  and  the 
employee,  relying  on  such  promise,  con- 
tinues to  use  it  for  a  reasonable  time, 
he  does  so  at  the  master's  risk.  Ray  v. 
Diamond  State  Steel  Co.  (1900)  2  Penn. 
(Del.)  525,  47  Atl.  1017. 

It  has  also  been  laid  down  that  in 
cases  of  this  type  the  presumption  of  an 
acceptance  of  the  risk,  arising  from  a 
continuance  in  the  service,  is  rebutted. 
International  &  O.  N.  R.  Co.  v.  Turner 


(189,3)    3  Tex.  Civ.  App.  487,  23  S.  W. 

146;  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Dreic  (1883)  59  Tex.  10,  46  Am.  Rep. 
261. 

In  Greene  v.  Minneapolis  &  St.  h.  R. 
Co.  (1883)  31  Minn.  248,  47  Am.  Rep. 
785,  17  N.  W.  378,  the  court,  after  men- 
tioning the  various  reasons  assigned  for 
the  rule,  favors  the  one  which  would 
place  it  on  "the  ground  of  a  contract  on 
the  part  of  the  employer  .  .  .  that 
if  the  servant  continues  in  the  service  in 
the  meantime,  and  tmtil  the  defects  are 
remedied,  the  employer,  and  not  the 
servant,  will  assume  the  risks;"  and  ob- 
serves that  "if  the  emergencies  of  a 
master's  business  require  him  tempo- 
rarily to  use  defective  machinery,  we 
fail  to  see  what  right  he  has,  in  law  or 
natural  justice,  to  insist  that  it  shall 
be  done  at  the  risk  of  the  servant,  and 
not  his  own,  when,  notwithstanding  the 
servant's  objection  to  the  condition  of 
the  machinery,  he  has  requested  or  in- 
duced him  to  continue  its  use,  under  a 
promise  thereafter  to  repair  it." 

'This  aspfect  of  the  question  is  thus 
discussed  in  Gulf,  C.  &  8.  F.  R.  Co.  v. 
Brentford  (1891)  79  Tex.  619,  627,  15 
S.  W.  561.  "It  would  be  difficult  t6  find 
a  principle  on  which  to  base  a  rule  re- 
lieving a  servant  from  obligation  to  use 
proper  care  for  his  own  safety  beca\ise 
the  master  had  promised  to  repair  a 
known  defect  which  exposed  him  to  dan- 
ger, and  had  requested  him  to  remain  in 
a  service  known  to  be  dangerous.  It 
cannot  be  placed  logically  oa  the  uo- 


1200  MASTEE  AND  SERVANT.  [csap.  xxu. 

6.  Presumption  of  waiver  by  servant  rebutted. — Another  view  is 
that  the  deduction  which  would  normally  be  drawn,  that  the  servant 
intended  to  assume  the  new  risk  in  remaining  in  a  service  in  which 
that  risk  must  be  constantly  incurred,  is  rebutted  by  evidence  that 
the  promise  was  relied  on.  In  other  words,  that  waiver  of  a  certain 
right  of  action  which,  apart  from  the  promise,  would  be  imputed  to 
the  servant,  as  a  consequence  of  his  continuance  of  work,  will  not  be 
inferred  where  a  promise  has  been  given.®     This  theory  is  essentially 

equal  situation  of  master  and  servant  been  repaired,  but  continues  to  use  the 
in  a  country  in  which  all  men  are  free  defective  thing,  or  to  work  without 
to  serve  or  not  to  serve  any  particular  something  known  to  him  to  be  necessary 
employer.  If  it  be  placed  on  the  ground  to  his  safety.  .  .  .  When  the  cause 
that  the  promise  to  repair  and  request  of  the  injury  is  the  direct  act  of  the 
to  continue  in  the  service  rebut  the  or-  master  or  his  representative,  it  cannot 
dinary  presumption  that  the  servant  as-  be  said  that  the  servant  remaining  in  the 
sumes  the  known  risk  incident  to  the  employment  is  the  proximate  cause  of 
given  employment,  it  will  be  difficult  to  the  injury,  even  though  the  servant  may 
maintain  it  in  a  case  in  which  the  serv-  have  known  that  the  master  or  his  rep- 
ant  continues  in  the  service  with  a  resentative  had  frequently  done  the 
knowledge  that  the  defect  has  not  been  same  or  similar  acts  which  imperiled  his 
repaired,  and  that  he  is  in  constant  dan-  safety;  for  the  act  which  in  such  case 
ger  from  the  use  of  the  defective  thing,  causes  the  injury  is  the  wrongful  act 
If  it  be  placed  on  the  broad,  but  very  of  the  master  or  of  his  representative, 
indefinite,  ground  that  justice  and  policy  the  result  of  the  exercise  of  the  will  of 
require  such  a  rule,  it  will  be  difficult  the  one  or  the  other,  and  hence  the  prox- 
to  give  a  reason  why  the  same  rule  imate  cause  of  the  effect,  from  which  the 
should  not  exist  in  all  cases  in  which  master  ought  not  to  be  permitted  to  go 
injuries  result  from  the  use  of  defective  free  from  liability  on  the  ground  that 
appliances  or  implements  known  by  em-  the  servant  knew  he  had,  before  the 
ployer  and  employee  to  be  defective,  happening  of  the  injury,  done  acts  aueh 
and  their  use  dangerous;  for  the  law  as  that  from  which  the  injury  resulted, 
implies  an  undertaking  on  the  part  of  but  still  remained  in  his  service."  The 
the  employer  to  furnish  reasonably  safe  force  of  this  reasoning  is  considera.bly 
machinery,  implements,  and  appliances,  impaired  by  the  fact  that  the  court  sets 
and  to  repair  them  when  out  of  order;  out  with  the  assumption  that  the  issue 
and  it  implies  a  request  to  continue  in  to  be  determined  is  whether  the  promise 
the  service,  and  to  use  them  un-  tends  to  exempt  the  servant  from  the 
til  notified  that  this  is  no  longer  charge  of  contributory  negligence  in  ex- 
desired,  unless  the  employment  is  posing  himself  to  danger,  and  then  pro- 
for  a  definite  period.  When  there  ceeds  to  discuss  the  rights  of  the  parties 
is  no  express  promise  to  repair,  with  reference  to  the  defense  of  a  Con- 
or request  to  continue  in  the  service,  tractual  acceptance  of  risks.  But  the 
the  employee  assumes  the  risks  incident  remarks  of  the  court,  though  open  to 
to  a  service  conducted  with  machinery,  exception  in  this  one  respect,  are  in  our 
implements,  or  appliances  known  by  judgment  perfectly  sound  in  so  far  as 
himself  as  well  as  the  employer  to  be  they  emphasize  the  logical  difficulties  of 
defective  and  dangerous.  This  being  ascribing  any  greater  efficacy  to  an  ex- 
true,  it  is  difficult  to  perceive  that  there  press,  than  to  an  implied,  promise,  in 
should  be  a  difference,  on  grounds  of  a  case  where  both  promises  are  given 
policy  or  justice,  between  the  liability  by  the  same  contracting  party,  and  the 
of  the  employer  based  on  an  implied  express  promise  can  have  no  greater  ef- 
promise  or  obligation  and  request,  and  feet  than  that  of  binding  him  to  restore 
that_  based  upon  an  express  promise  to  certain  conditions  which  the  implied 
repair,  and  request  to  continue  in  the  promise  itself  requires  him  to  maintain, 
service  in  any  case  in  which  the  em-  'In  Clarke  v.  Eolmes  (1862)  7 
ployee  knows  that  the  defect  has  not  Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S. 
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the  same  as  that  discussed  in  the  preceding  subdivision  of  this  sec- 
tion, the  only  difference  being  in  the  standpoint  with  reference  to 
which  it  is  enunciated. 

c.  Servant  absolved  from,  charge  of  contributory  negligence. — In 
one  case  it  has  been  observed  that  the  reason  upon  which  the  rule  as 
to  the  effect  of  a  promise  rests  is  that  the  promise  "relieves  the  serv- 
ant from  the  charge  of  negligence  by  continuing  in  the  service  after 
the  discovery  of  the  extra  perils  to  which  he  would  be  exposed."®  As 
an  exposition  of  the  juristic  situation,  however,  this  form  of  state- 
ment is  logically  defective,  inasmuch  as  it  ignores  the  fact  that  the 
servant's  continuance  of  work  with  knowledge  of  an  abnormal  risk  is 
indicative  not  only  of  the  conclusion  that  the  servant  was  negligent, 
but  also  of  the  conclusion  that  he  impliedly  agreed  to  assume  the  risk. 
In  some  cases  this  defect  is  avoided  by  a  form  of  statement  in  which 
mention  is  made  both  of  the  responsibility  resting  on  the  master  and 
of  the  servant's  exemption  from  the  charge  of  contributory  negli- 


356,   8  Jur.  N.   S.   992,   10  Week.  Rep. 
403,    we    find    Chief    Justice    Coekbiirn 
arguing   as  follows:      "It   was,   indeed, 
strongly  urged  upon  us,  on  the  part  of 
the  defendant,  that  as  the  plaintiff,  up- 
on becoming  aware  that  the  machinery 
was  no  longer  properly  fenced,  instead 
of  refusing  to  go  on,  as  he  might  have 
done,  continued  to  perform  his  service 
with  a  knowledge  of  the  increased  risk 
to  which   he  was   exposed,   he  must  be 
taken  to  have  voluntarily  incurred  the 
danger,   and   is,  therefore,  in  the   same 
position  as  if  he  had  originally  accepted 
the  service  as  one  to  be  performed   on 
unfenced  machinery.     I  am,  however,  of 
opinion  that  there  is  a  sound  distinction 
between  the  case  of  a  servant  who  know- 
ingly enters  into  a  contract  to  work  on 
defective  machinery,  and    that    of    one 
who,  on  a  temporary  defect  arising,  is 
induced  by  the  master,  after  the  defect 
has  been  brought  to  the  knowledge  of  the 
latter,  to  continue  to  perform  his  service 
under   a   promise  that  the  defect   shall 
be  remedied.    In  the  latter  case,  it  seems 
to   me   that  the   servant  by   no   means 
waives  his  right  to  hold  the  master  re- 
sponsible   for    any    injury    which    may 
arise  to  him  from  the  omission  of  the 
master  to  fulfil  his  obligation."     This 
conception  of  a  promise,  being  an  evi- 
dential factor  which  tends  to  rebut  the 
inference  of  waiver,  is  also  relied  upon 
Vol.  I.  M.  &  S.— 76. 


in  the  following  cases:  Gorman  v.  Des 
Moines  Brick  Mfg.  Co.  (1896)  99  Iowa, 
257,  68  N.  W.  674;  Pieart  v.  Chicago, 
li.  I.  &  P.  R.  Co.  (1891)  82  Iowa,  148, 
47  N.  W.  1017;  Union  Mfg.  Co.  v.  Mor- 
rissey  (1883)  40  Ohio  St.  148,  48  Am. 
Rep.  669 ;  Louisville  &  N.  R.  Co.  v.  Ken- 
ley  (1893)  92  Tenn.  207,  21  S.  W.  326; 
Powers  V.  Standard  Oil  Co.  (1898)  53 
S.  C.  358,  31  S.  E.  276. 

In  a  syllabus  written  by  the  court  in 
a  recent  Kansas  case,  the  somewhat 
singular  language  is  used,  that  if  the 
employer  instructs  the  servant  to  go 
ahead  and  use  certain  defective  tools, 
promising  that  he  will  send  them  in  for 
repair,  and  the  employee  continues  to 
use  the  tools  under  such  promise,  this 
is  a  waiver  on  the  part  of  the  company 
of  the  assumption  of  risk  by  the  em- 
ployee. 3tissouri,  K.  &  T.  R.  Co.  v. 
Puckeit  (1901)  62  Kam.  770,  64  Pac. 
631.  It  is  apprehended  that  the  term 
"waiver"  is  properly,  if  not  exclusively, 
applicable  only  to  those  cases  in  which 
a  right  of  action  is  relinquished,  and 
not  to  those  case^  in  which  a  person 
sued  does  something  which  disables  him 
from  relying  on  a  certain  defense. 

'  Missouri  Furnace  Co.  v.  Abend 
(1883)  107  111.  44,  47  Am.  Rep.  425. 
Similar  language  is  used  in  Chicago 
Bridge  &  Iron  Co.  v.  Rayes  (1900)  91 
111.  App.  269. 
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geaceJ  But  it  seems  to  be  decidedly  preferable,  in  defining  the  ef- 
fect of  a  promise  with  relation  to  the  question  of  the  servant's  negli- 
gence, to  say  that  the  contract  evidenced  by  the  promise,  whether  it 
be  regarded  as  being  entirely  new,  or  as  being  simply  a  continuance 
of  the  original  one  (see  subd.  a,  supra),  differs  from  the  ordinary 
contract  of  employment  in  this  respect, — that,  even  in  jurisdictions 
where  the  servant's  continuance  of  work  with  knowledge  of  an  abnor- 
mal risk  is  considered  to  render  him  chargeable,  as  a  matter  of  law, 
with  negligence,  the  inference  of  culpability  ceases  to  be  a  peremptory 
one  as  soon  as  it  is  shown  that  the  continuance  of  work  was  induced 
by  a  promise  to  remove  the  cause  of  danger. 

425.  Assumption  of  risks  as  a  defense. —  a.  During  the  period  cov- 
ered hy  the  promise. — An  obvious  corollary  from  the  principles  ex- 
plained in  §  424,  subds.  a,  h,  supra,  is  that,  as  long  as  the  period 
is  running  which  is  conceived  to  be  covered  by  the  promise,  the  de- 
fense of  an  assumption  of  the  given  risk  cannot  be  relied  upon  by  the 
master.  This  doctrine  is  affirmed  or  taken  for  granted  in  all  the  de- 
cisions cited  at  the  place  referred  to.^ 

It  is  not  disputed  that,  if  no  specified  time  is  designated  by  the 
promisor  for  the  restoration  of  safe  conditions,  the  suspension  of  the 
master's  right  to  avail  himself  of  this  defense  continues  for  a  reason- 

'As,  -where  it  is  said  that  the  effect  ise  has  been  proved,  to  detenmne  upon 
of  a  promise  is  to  continue  or  revive  the  which  party  the  risk  lies.  Dempsey  v. 
liability  of  the  employer,  and  to  absolve  Bawyer  ( 1901 )  95  Me.  295,  49  Atl. 
the  employee  from  the  imputation  of  1035,  where  the  plaintiff,  who  was  work- 
contributory  negligence,  springing  out  of  ing  at  a  saw,  notified  his  employer  that 
the  continued  service.  Woodward,  Iron  he  would  not  continue  working  at  it  in 
Co.  V.  Jones  ( 1885 )  80  Ala.  123.  Or  its  defective  condition,  and  the  employer 
that  evidence  of  the  giving  of  a  promise  promised  to  remove  the  defect  at  a  time 
tends  to  rebut  the  inference  of  contrib-  more  convenient  for  him,  but  directed 
utory  negligence  and  of  a  waiver  of  the  plaintiff  to  return,  and  to  run  the  saw 
servant's  right  of  action.  Poioers  v.  as  easily  and  carefully  as  he  could  in 
Standard  Oil  Co.  (1898)  53  S.  C.  358,  its  defective  condition;  upon  which  the 
31  S.  E.  276.  plaintiff,  making  no  reply  or  other  pro- 

'■  That  the  servant's  nonassumption  of  test,  at  once  went  back  to  work  with 
the  given  rislc  is  essentially  a  conclusion  the  saw,  as  directed,  and  was  soon  after- 
of  law,  which  may  be  drawn  whenever  it  wards  injured  thereby, 
is  clearly  established  that  a  categorical  In  this  point  of  view  it  is  deserving 
promise  to  remedy  the  defect  was  given,  of  notice  that,  under  a  statute  declar- 
and  no  evidence  has  been  introduced  ing  that  an  assumption  of  the  risk  can- 
which  can  fairly  be  regarded  as  indi-  not  be  inferred,  as  a  matter  of  law,  from 
eating  that  only  a  qualified  responsibil-  the  mere  fact  that  the  servant  was  aware 
ity  was  undertaken  by  the  master,  would  of  the  risk,  it  has  been  held  to  be  for 
seem  to  be  the  more  rational  doctrine,  the  jury  to  say  whether  such  an  assump- 
in  view  of  the  effect  ascribed  to  a  prom-  tion  shall  be  inferred  from  evidence  that 
ise.  But  in  one  case  the  court  seems  to  a  promise  was  given.  Bodie  v.  Charles- 
have  adopted  the  broad  theory  that  it  ton  &  W.  C.  R.  Co.  ( 1901 )  61  S.  C.  468, 
is  for  the  jury,  even  when  such  a  prom-  33  S.  E.  715 
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able  period.^  See  §§  429,  430,  infra.  The  rationale  of  the  relations 
created  between  the  parties  by  the  giving  of  the  promise  seems  to  re- 
quire that,  in  determining  whether  this  period  had  expired  in  the 
given  instance,  the  mere  fact  that  the  servant  had  observed,  some  time 
after  the  promise  was  given,  that  the  dangerous  conditions  had  not 
been  remedied,  is  not  to  be  treated  as  a  controlling  element ;  and  that, 
in  spite  of  his  knowledge  that  the  fulfilment  of  the  promise  had  been 
delayed,  it  may  still  be  an  open  question  whether  he  was  not  justi- 
fied in  continuing  to  perform  his  duties.  But  there  is  also  some  au- 
thority for  the  doctrine  that  the  promise  is  no  protection  to  a  servant 
who  observes,  after  the  lapse  of  an  appreciable  interval,  that  the  dan- 
gerous conditions  still  exist.^  This  doctrine  the  present  writer  consid- 
ers to  be  entirely  untenable,  for  the  reason  that  there  is  no  apparent 
ground  upon  which  it  can  be  maintained,  as  a  rigid  and  unvarying 
proposition  of  law,  that  the  servant's  knowledge  which,  ex  hypothesi, 
had  existed  at  the  time  when  the  promise  was  given,  took  on  another 
evidential  significance  from  and  after  the  particular  moment  when  he 
discovered  once  more  that  the  risk  still  existed.* 

•See  Eureka  Co.  v.  Bass   (1886)    81  use  the  machinery,  though  a  promise  to 

Ala.  200,  60  Am.  Rep.  152,  8  So.  216;  repair  be  made,  for  the  danger  may  be 

SvAft  &  Co.  Y.   O'Neill    (1900)    187  111.  so  great  and    patent    that    no  prudent 

333,  58  N.  E.  416;  both  cited  in  §  424,  man  would  incur  it;  or  the  servant  may, 

note   3,  supra.  by  subsequent  carelessness  of  his  own, 

'  Wharton,  Neg.  §  221.    In  Giilf,  C.  &  add  to  the  risk  assumed  by  the  master, 

B.  F.  R.  Co.  V.  Brentford  (1891)  79  Tex.  in  either  of  which  cases  the  promise  to 

619,  15  S.  W.  561,  the  court  strongly  in-  supply  the  defect  could  not  avail  him. 

timated  its  preference    for   this   theory.  But,  in  ovir  opinion  the  mere  fact  that 

*The  objection  to  the  theory  on  this  the  servant,  acting  under  such  a  prom- 
score  is  thus  elaborated  in  Texas  &  N.  ise,  knows  at  the  time  he  receives  his 
0.  B.  Co.  V.  Bingle  (1895)  9  Tex.  Civ.  injury  from  the  defective  condition  that 
App.  322,  29  S.  W.  674:  "It  seems  to  it  has  not  been  removed,  does  not  im- 
us  that  such  a  view,  unless  it  be  limited  pose  upon  him  the  risk,  any  more  than 
to  cases  in  which  the  servant  has  been  did  his  continuance  in  the  service  with 
guilty  of  negligence,  disregards  the  ef-  knowledge  of  the  defect  at  the  time  the 
feet  of  the  promise  of  the  master,  as  promise  was  made.  The  opinion  in  the 
taking  upon  himself  the  risk  incurred  Brentford  Case  (see  preceding  note) 
by  the  servant  in  doing  the  work.  If  deals  mainly  with  the  defense  of  contrib- 
the  servant,  by  the  promise,  is  at  first  utory  negligence,  rather  than  with  that 
justified  in  remaining  in  the  service,  and  of  assumption  of  risk,  and  is  not  a  de- 
does  not  in  so  doing  take  upon  himself  eision  of  the  point  now  imder  considera- 
responsibility  of  the  danger  incurred,  tion,  though  there  are  expressions  in  the 
how  can  it  be  said  that  he  makes  it  his  opinion  which  seem  to  controvert  the  ex- 
own  when  he  continues  to  work  with  ception  to  the  general  rule,  arising  from 
the  defective  appliance  at  the  time  he  a  promise  to  repair.  A  limitation,  gen- 
receives  his  hurt  ?  Such  a  doctrine  erally  recognized,  upon  the  doctrine  that 
would  entirely  destroy  the  force  of  the  the  promise  to  repair  places  the  risk 
promise  as  an  assumption  of  responsi-  upon  the  master  is  that  the  servant  can 
bility  by  the  master,  and  force  the  serv-  rely  upon  the  promise  only  for  a  reason- 
ant  to  stop  working  with  the  imperfect  able  time  for  the  master  to  comply  with 
appliance,  notwithstanding  such  prom-  it;  and  must  not  himself  be  guilty  of  a 
ise,  until  the  repair  had  been  made.  Of  want  of  due  care  contributing  to  his 
course,  in  supposable  cases  the  servant  injury." 
may  not  be  warranted  in  continuing  to 
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In  those  exceptional  cases  where  the  inference  of  an  assumption 
of  the  risk  is  negatived  by  evidence  showing  that  the  servant's  contin- 
uance of  work  was  not  voluntary  (see  §  302,  ante),  the  fact  that  a 
promise  was  given  manifestly  does  not  affect  the  servant's  position  in 
so  far  as  it  depends  upon  the  availability  of  that  defense.* 

b.  After  the  expiration  of  the  period  covered  hy  the  promise. — It 
has  been  laid  down  that,  if  the  time  for  the  fulfilment  of  the  promise 
had  gone  by  before  the  accident,  and  the  servant  knew  that  it  had 
not  been  performed,  there  is  a  very  strong  argument  that  he  was  no 
longer  relying  upon  the  promise,  but  had  decided  to  take  the  risk.* 
This  qualified  form  of  statement  would  seem  to  justify  the  inference 
that  the  inability  of  the  servant  to  maintain  the  action  is  deemed  by 
this  court  not  to  be  a  conclusion  of  law,  even  where  it  appears  that 
the  accident  occurred  after  the  expiration  of  the  period  expressly  or 
impliedly  fixed  for  the  fulfilment  of  the  promise.  If  this  is  the  mean- 
ing of  the  remark,  the  present  writer  ventures  to  express  the  opinion 
that  such  a  doctrine  is  not  a  sound  one.  The  master's  acceptance  of 
the  responsibility  is,  ex  hypothesi  (§  424,  supra),  merely  temporary, 
and  there  is  a  manifest  logical  contradiction  involved  in  a  theory 
which  would  permit  a  jury  to  find  that  that  responsibility  still  existed 
after  the  period  during  which  he  had  agreed  to  undertake  it  had  come 
to  an  end.  The  only  rational  view  seems  to  be  that,  as  soon  as  the 
period  contemplated  for  the  removal  of  the  dangerous  conditions  ter- 
minated, the  servant's  position  is  precisely  what  it  would  have  been 
if  no  promise  had  been  given ;  that  is  to  say,  he  reassumes  the  risk.'' 

426.  Volenti  non  fit  injuria,  as  a  defense. —  Under  the  modern  Eng- 
lish doctrine  that  the  question  whether  the  action  is  barred  by  the 
operation  of  the  maxim.  Volenti  non  fit  injuria,  is  almost  invariably 
one  which  is  to  be  determined  by  the  jury  (see  §  37Y,  ante),  it  is 

•In  a  case  where  the  servant  was  petency  of  the  assistant  engineer,  prom- 
working,  subject  to  the  provisions  of  a  ised  to  discharge  him  or  refused  to  do 
statute  which  provided  that  laborers  so.  Poirier  v.  Carroll  (1883)  35  La. 
who  hired  themselves  out   to   serve   on  Ann.   699. 

plantations  had  not  the  right  of  leaving  °  Counsell  v.  Ball  (1888)  145  Mass. 
the  person  who  hired  them,  and  that  470,  14  N.  E.  530. 
they  could  not  be  sent  away  by  the  pro-  ^Illinois  Steel  Co.  v.  Marm  (1897) 
prietor  until  the  term  of  their  engage-  170  111.  200,  40  L.  R.  A.  781,  48  N.  B. 
ment  had  expired,  unless  good  and  just  417,  Keversing  (1896)  67  111.  App.  66; 
cause  could  be  assigned,  it  was  held  East  Tennessee,  V.  &  G.  B.  Go.  v.  Duf- 
proper  to  charge  the  jury  that,  if  they  field  (1883)  12  Lea,  67,  47  Am.'  Rep. 
found  that  the  plaintiff  had  been  em-  319:  Trotter  v.  Furniture  Go.  (1898)' 
ployed  under  a  contract  for  a  specified  101  Tenn.  257,  47  S.  W.  425  (demurrer 
time,  and  was  discharging  his  duties  un-  to  evidence  sustained  where  the  servant 
der  such  contract,  then  and  in  that  case  had  worked  several  days  after  the  time 
it  was  immaterial  whether  the  defend-  when  a  new  appliance  was  to  have  been 
ant,  upon  beii^  informed  of  the  incom-  furnished). 
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clear  that  a  diminished  importance  attaches  to  the  fact  that  a  prom- 
ise was  given.  In  the  ordinary  type  of  cases  it  is  a  merely  corrobo- 
rative circumstance,  which  tends  to  sustain  the  justifiability  of  a  con- 
clusion vphich  the  jury  usually  has  a  right  to  draw,  even  if  this  ele- 
ment is  not  present^ 

In  the  United  States  no  decision  has,  it  would  seem,  been  rendered 
in  which  the  provinces  of  the  court  and  jury  have  been  delimited 
with  special  reference  to  this  defense.  Judging  from  analogy,  it  may 
be  supposed  that,  in  a  case  where  it  was  advisedly  relied  upon,  the 
juridical  situation  would  be  regarded  as  identical  with  that  which 
would  have  existed  if  the  defense  of  assumption  of  risks  had  been 
raised.     See  §  3Y6,  subd.  h,  ante. 

427.  Contributory  negligence  as  a  defense  in  cases  where  a  promise 
was  given;  generally.— a.  During  the  period  covered  hy  the  prom- 
ise.— The  question  whether  a  servant  was  guilty  of  contributory  neg- 
ligence in  view  of  the  testimony  which  is  commonly  produced  in  cases 
of  the  kiad  under  review  will  be  found  to  depend  upon  two  considera- 
tions, viz.,  whether  the  election  to  take  the  risk  was  prudent,  and  if 
so,  whether  due  care  was  exercised  by  the  servant  in  view  of  the  fact 
that  the  employment  involved  an  unusual  amount  of  danger.^  (See 
chapters  xvui.,  xix.,  ante. )  But  some  cases  seem  to  disclose  a  confu- 
sion of  thought  upon  the  subject.^ 

It  is  manifest  that  contributory  negligence  of  the  latter  description 
merely  involves  a  special  application  of  the  general  principle  that  ev- 
eryone is  bound  to  use  that  degree  of  care  which  the  circumstances 
require,  and  as  the  danger  covered  by  the  promise  is,  ex  hypothesi, 
greater  than  that  which  the  servant  would  ordinarily  be  called  upon  to 
incur,  the  inquiry  in  cases  dealing  with  this  aspect  of  his  conduct  is 
merely  whether  he  has   exercised  the   increased  degree  of  care   de- 

'See  Wallace  v.   Culter  Paper  Mills  Holmes   (1862)   7  Hurlst.  &  N.  937,  31 

Co    (1892)    19  Sc.  Sess.  Gas.  4th  series,  L.  J.  Excli.  N.  S.  356,  8  Jur.  N.  S.  992, 

915;  Foley  v.  Wehster   (1892)    2  B.  C.  10  Week.  Rep.  405.     See  §  423,  subd.  b, 

138,  in  both  of  which  the  plaintiff  was  supra. 

allowed  to  recover,  although  he  fully  ap-  '  These  two  points  are  manifestly 
preciated  the  risk.  quite  distinct,  and  are  properly  differ- 
In  one  Australian  case  it  was  held  entiated  in  Counsell  v.  Hall  (1888)  145 
that  the  maxim,  Volenti  nan  -fit  injuria,  Mass.  468,  14  N.  E.  530. 
was  a  bar  to  the  action  where  the  serv-  '  See,  for  example,  Corcoran  v.  Mil- 
ant  had  continued  to  use  a  defective  waukee  Gaslight  Co.  (1892)  81  Wis.  191, 
boiler  after  receiving  a  promise  that  it  51  N.  W.  328,  where  the  court  appears 
would  be  repaired.  Simat  v.  Silva  to  waver  between  a  theory  which  would 
(1887)  8  New  So.  Wales,  L.  R.  (L.)  deprive  the  servant  of  a  right  to  re- 
415.  But  this  was  decided  before  the  cover  on  the  ground  of  negligence  in 
modern  English  doctrine  was  establish-,  continuing  to  work,  and  the  theory  that 
ed  by  the  rulings  of  the  court  of  appeal  he  did  not  take  appropriate  precautions 
and  the  House  of  Lords,  and  is  in  any  in  view  of  the  dangers  of  the  situation 
event     irreconcilable    with     Clarke    v 
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manded  by  the  increased  peril.  These  cases  will  be  reviewed  in  a 
later  section  (432),  and  our  attention  will  first  be  given  to  those 
which  exemplify  the  more  special  and  characteristic  effects  of  the 
promise,  and  illustrate  that  form  of  contributory  negligence  which 
consists  in  staying  in  a  position  which  necessitates  exposure  to  a  con- 
tinuous risk  greater  than  a  prudent  man  would  consent  to  incur. 

The  general  principle  underlying  the  decisions  is  that  the  giving 
of  the  proonise  is  merely  to  strengthen  the  servant's  position  in  respect 
to  the  inference  that  might  be  drawn  as  to  his  want  of  care  in  ex- 
posing himself  to  the  particular  danger  to  which  the  promise  relates. 
The  promise  does  not,  ipso  facto,  entitle  the  servant  to  recover.^  It 
would  seem  to  follow,  therefore,  that  the  correct  theory  of  the  effect 
of  a  promise  in  this  connection  is  simply  this, — ^that  in  many  instances 
in  which,  if  the  element  of  a  promise  were  abstracted,  a  servant  would 
have  been  held  negligent,  as  a  matter  of  law,  the  presence  of  that  ele- 
ment renders  it  necessary  to  submit  the  case  to  the  jury.*     But  the 

*  It  has  never  "been  held  that  the  prom-  the  defect  in  the  cow-catcher  or  pilot 
ise  of  a  master  to  repair  a  defective  ma-  was  such  that  none  but  a  reckless  engi- 
chine  or  implement  used  in  his  business,  neer,  utterly  careless  of  his  safety,  would 
and  known  by  both  [him  and  the  serv-  have  used  the  engine  without  it  being 
ant]  to  be  dangerous,  will  relieve  the  removed.  If,  under  all  the  circum- 
servant  from  the  ordinary  result  of  con-  stances,  and  in  view  of  the  promises  to 
tributory  negligence  on  his  own  part,  remedy  the  defect,  the  engineer  was  not 
though  cases  may  be  found  in  which  wanting  in  due  care  in  continuing  to  use 
stress  was  laid  on  the  fact  that  such  a  the  engine,  then  the  company  will  not  be 
promise  was  made."  Gulf,  G.  d  8.  P.  excused  for  the  omission  to  supply  prop- 
B.  Co.  V.  Brentford  (1891)  79  Tex.  619,  er  machinery,  upon  the  ground  of  con- 
15  S.  W.  561.  Disapproving  an  instnic-  tributory  negligence.  That  the  engineer 
tion  which  permitted  the  plaintiif  to  knew  of  the  alleged  defect  was  not,  un- 
recover  merely  by  reason  of  his  having  der  the  circumstances,  and  as  matter  of 
continued  to  work  in  reliance  on  the  law,  absolutely  conclusive  of  want  of 
promise,  and  without  regard  to  the  ques-  due  care  on  his  part."  Bough  v.  Texas 
tion  whether  he  may  not  have  been  neg-  d  P.  R.  Go.  (1879)  100  U.  S.  213,  225, 
ligent  in  the  premises.     In  another  case  25  L.  ed.  612,  617. 

an  instruction  was  held  erroneous  which       "As  the  risks  to  be  incurred  by  the 

in  eflfect  declared,  as  a  conclusion  of  law,  servant,  under  such  circumstances  (i.  «., 

that,  if  the  master  promised  repairs,  he  after  a   promise),  are  not  assumed  by 

was  liable,  without  regard  to  the  char-  him,  but  by  the  master,  the  loss  must 

acter  of  the  defects,  oV  the  probability  fall  upon  the  latter,  unless  the  danger 

or   improbability  of   danger,   or  to  the  to  the  servant  is  so  great  that  the  policy 

question  whether,  all  things  considered,  of  the  law  will  forbid  persons,  even  un- 

the  plaintiff  was  or  was  not  so  negli-  der  such  a  promise,  to  take  it,  and  then 

gent  in  continuing  to  work  that  he  ought  seek  compensation  in  the  courts;  or  un- 

not  to  recover.     MeKelvey  v.  Ghesapeake  less,  having  taken  it,  the  servant,  by  his 

£  0.  R.  Co.    (1891)    35  W.  Va.  500,  14  own  carelessness  in  performing  his  work, 

S.   E.   261.     Compare   Counsell  v.   Hall  has  increased  the  risk  and  contributed 

(1888)    145  Mass.   468,   14  N.  E.   530;  to  his  own  injury.     Although  the  prom- 

International  &  G.  N.  R.  Co.  v.  Williams  ise  may  be  given,  the  law  does  not  re- 

( 1891 )  82  Tex.  342,  18  S.  W.  700,  which  lieve   the   servant   of   the   duty   resting 

are  to  the  same  eSect.  upon  men  generally  of  using  reasonable 

•  In  a  leading  case,  where  the  court  de-  care  for  his  safety.  But  in  determining 
dared  that,  apart  from  the  promise,  the  whether  or  not  due  care  has  been  ob- 
servant's continuance  of  work  would  served  in  a  given  case,  the  promise  and 
have  been  negligence  per  se,  the  follow-  its  natural  effect  upon  a  man  of  ordi- ' 
ing  language  was  used:  "We  may  add  nary  prudence  are  to  be  taken  into  con- 
that  it  was  for  the  jury  to  say  whether  sideration."     Texas  £   N.   0.   B.   Co.  v. 
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doctrine  upon  the  subject  is  usually  enunciated  in  the  unqualified 
form  that  the  case  is  prima  facie  for  the  jury  whenever  it  is  proved 
that  a  promise  was  given.^ 

It  is  not  very  material,  however,  to  determine  which  of  these  log- 
ical standpoints  is  to  be  regarded  as  the  appropriate  one.  For  prac- 
tical purposes  the  adoption  of  either  involves  the  result  that,  in  or- 
der to  preclude  the  servant  from  recovery,  it  must  be  shown  that  there 
is  some  special  reason,  apart  from  the  mere  continuance  of  work,  for 
imputing  to  him  contributory  negligence.     Whether  there  was  such 

Single  (1895)  9  Tex.  Civ.  App.  322,  29  101;  Lehigh  Yalley  Goal  Co.  v.  Wa/rrek 
S.  W.  674.  (1898)   28  C.  C.  A.  540,  55  U.  S.  App. 

In  another  case  the  language  used  is  437,  84  Fed.  866;  Union  Mfg.  Go.  v. 
that  a  servant  who  has  been  promised  Morrissey  (1883)  40  Ohio  St.  148,  48 
by  the  master  that  an  incompetent  and  Am.  Rep.  669;  'Northern  P.  B.  Co.  v. 
unsafe  fellow  servant  shall  be  removed  Babcock  (1894)  154  U.  S.  190,  38  L.  ed. 
may  remain  for  a  time  in  the  service,  958,  14  Sup.  Ot.  Rep.  978;  Kane  v 
without  being  conclusively  chargeable,  Northern  O.  R.  Co.  (1888)  128  U.  S.  91, 
as  a  matter  of  law,  with  contributory  32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16;  New 
negligence,  even  though,  without  such  Jersey  &  N.  Y.  B.  Co.  v.  Young  (1892) 
promise,  he  would  have  been  so  charge-  1  C.  C.  A.  428,  1  U.  S.  App.  96,  49  Fed. 
able.  Lyherg  v.  Northern  P.  B.  Co.  723;  Wust  v.  Erie  City  Iron  Works 
(1888)  39  Minn.  15,  38  N.  W.  632.  (1892)    149  Pa.  263,  24  Atl.  291;  Mis- 

It  has  been  aptly  remarked  that,  rely-  souri  Furnace  Co.  v.  Alend  (1883)  107 
ing  upon  the  promises  of  a  master  to  re-  111.  44,  47  Am.  Rep.  425 ;  Greene  v.  Min- 
move  the  cause  of  danger,  "the  most  pru-  neapolis  &  St.  L.  R.  Co.  (1883)  31  Minn, 
dent  workmen  will  often  take  risks,  not  249,  47  Am.  Rep.  785,  17  N.  W.  378; 
merely  on  account  of  their  own  necessi-  St.  Clair  Nail  Co.  v.  Smith  (1892)  43 
ties,  but  in  consideration  of  their  em-  111-  App.  105;  McKelvey  v.  Chesapeake 
ployers,  whose  interests  require  their  &  0.  R.  Co.  (1891)  35  W.  V>u  500,  14  S. 
continued  service."  Union  Mfg.  Co.  v.  E.  261 ;  Gibson  v.  Minneapolis,  St.  P.  de 
Morrissey  (1883)  40  Ohio  St.  148,  48  S.  S.  M.  R.  Co.  (1893)  55  Minn.  177,  56 
Am.  Rep.  669.  N.  W.  686;  Laning  v.  New  York  G.  R. 

=  "No  doubt,  a  defect  thus  arising  in   Go.   (1872)   49  N.  Y.  521,  10  Am.  Rep. 
machinery  may  be  such  that  no  man  of   417;  Boux  v.  Blodgett  &  D.  Lumber  Co. 
ordinary  prudence  would  run  the  hazard    (1891)  85  Mich.  519,  13  L.  R.  A.  728,  48 
of  working  on  it.     If  a  jury  should  find   N.  W.   1092;   Schlitz  v.  Pabst  Brewing 
that  a  party  complaining  had  material    Go.  (1894)  57  Minn.  303,  59  N.  W.  188; 
ly  contributed  to  the  injury  by  his  own   "Woodward  Iron  Go.  v.  Jones  (1885)   80 
rashness,  the  action  could  not  be  main-    Ala.  123;  Smith  v.  E.  W.  Backus  Lum- 
tained,  inasmuch  as  it  is  well  established   ber  Go.  (1896)   64  Minn.  447,  67  N.  W. 
that  a  plaintiff  who  has  materially  con-   358 ;  Dempsey  v.  Saioyer  ( 1901 )   95  Me. 
tributed  to  his  own  injury,  by  his  own   295,  49  Atl.  1035;  Powers  v.  Standard 
negligence,  cannot  recover,  although  he    Oil  Go.    (1898)    53  S.  C.  358,  31   S.  E. 
may    show   negligence    in   the   opposite   276 ;  Bodie  v.  Charleston  &  W.  G.  B.  Go. 
party.     But  the  question  whether  the  in-    (1901)  61  S.  C.  468,  39  S.  E.  715;  Swift 
jury  of  which  a  plaintiff  complains  is   &  Go.  v.  Madden  (1897)   165  111.  41,  45 
to  be  ascribed  wholly  to  the  negligence   N.  E.  979,  Affirming  (1896)  63  111.  App. 
of  the  defendant,  or  whether  the  plain-   341;   Taylor  v.  Felsing   (1896)    164  111. 
tiff  has  had  any  share  in  bringing  it   331,  45  N.  E.  161,  Affirming  (1895)   63 
about,  is  one  wholly  for  the  jury.     In   111.  App.  624;  Bidges  v.  Chicago  (1897) 
the  present  case,  the  jury  have  deter-   72  111.  App.  142;  Burlington  d  G.  R.  Go. 
mined    this    question    in    favor    of   the   v.  Liehe    (1892)    17  Colo.  280,  29  Pao. 
plaintiff,  and  we  are  bound  by  their  de-    175 ;  Lyttle  v.  Chicago  d  W.  M.  R.  Go. 
cision."     GloA-ke    v.    Holmes    (1862)     7    (1890)  84  Mich.  289,  47  N.  W.  571  (in- 
Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S.   competent  coservant) ;  Carlson  v.  Wilke- 
356,  8  Jur.  N.  S.  992,  10  Week.  Rep.  405.   son  Goal  &  Coke  Co.   (1898)    19  Wash. 
See  also  WiZZiams  v.W/ii<*aH  (Q.  B.  D.;    473,   53   Pac.   725    (incompetent  coserv- 
1885)  2  Times  L.  R.  165,  80  L.  T.  Joum.   ant);   Illinois    G.    B.    Go.    v.  Weiland 
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a  reason  in  any  given  case  is  a  question  which  involves  a  consideration 
of  the  two  elements  vs^hich  indicate  what  may  be  termed  the  aggregate 
amount  of  the  danger  to  which  the  servant  has  exposed  himself  by 
continuing  work,  viz.,  the  imminence  and  greatness  of  the  peril  and 
the  length  of  time  during  which  the  exposure  to  it  has  continued.  On 
the  one  hand,  the  more  serious  the  peril,  the  more  rapidly  will  the 
permissiblei  period  of  continuance  run  out.  On  the  other  hand,  the 
fact  that  under  the  doctrine  of  probabilities  some  accident  will  sooner 
or  later  occur  as  a  result  of  exposure  to  an  even  moderate  peril,  when 
it  is  constantly  incurred,  for  a  considerable  period,  justifies  the  argu- 
ment that,  the  longer  the  time  that  has  elapsed  without  a  fulfilment 
of  the  promise  to  remedy  a  defect,  the  more  certainly  has  the  servant 

(1896)  67  III.  App.  332  (inadequate  would  not  necessarily  have  been  guilty 
number  of  employees)  ;  Texas  &  N.  0.  of  negligence.  In  both  of  these  cases 
B.  Co.  V.  Single  (1897)  91  Tex.  287,  42  Clarice  v.  Holmes  is  cited  with  approval, 
S.   W.   971,   Denying  Writ  of  Error  in  a  circumstance  which  leaves  no  doubt  as 

(1897)  16  Tex.  Civ.  App.  653,  41  S.  W.  to  the  actual  position  of  the  court,  and 
90,  First  Appeal  (1895)  9  Tex.  Civ.  App.  which  is  significant  in  view  of  the  New 
322,  29  S.  W.  674.  York  decisions  commented  upon  in  §  431, 

Clarice  v.  Holmes  (1862)  7  Hurlst.  &  infra. 
N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  Jur.  Under  the  Missouri  doctrine  reviewed 
N.  S.  992,  10  Week.  Rep.  405,  seems  to  in  §  301,  ante,  it  is  plain  that  the  right 
overthrow  the  authority  of  a  nisi  prius  of  the  servant  to  go  to  the  jury  on  the 
ruling  made  by  Martin,  B.,  in  the  same  question  of  his  contributory  negligence 
year,  to  the  effect  that  where  work  is  be-  is  not  in  any  way  dependent  upon  his 
ing  carried  on,  part  of  which  is  unsafe  having  received  a  promise  from  the  mas- 
without  certain  precautions  which  the  ter  that  the  danger  will  be  removed, 
employer  promises  to  provide,  and  he  Pauck  v.  St.  Louis  Dressed  Beef  &  Pro- 
goes  away  leaving  general  directions  to  vision  Co.  (1901)  159  Mo.  467,  61  S.  W. 
get  on  with  the  work,  and  in  his  absence  806.  But  the  following  statement  pos- 
the  dangerous  work  is  carried  on  before  sibly  has  no  special  reference  to  that 
the  precautions  have  been  taken,  and  an  doctrine :  "It  would  be  simply  inhuman 
injury  results  to  a  workman  engaged  on  to  hold  that  if  an  employee,  thinking  the 
another  part  of  the  work,  while  knowing  machinery  he  is  using  is  to  some  degree 
of  the  danger,  the  latter  cannot  recover  unsafe,  reports  its  condition  to  his  em- 
against  the  employer.  Smith  v.  Dowell  ployer  and  is  then  told  to  continue  to 
(1862)  3  Fost.  &  F.  238.  '^■nt  the  ef-  use  it  for  a  short  time,  and  that  it  will 
feet  of  the  promise  was  not  discussed.  be  immediately  repaired,  and  then.  In 
The  New  York  court  of  appeals  in  one  obedience  to  instructions,  continues  his 
case  adopted  the  theory  that  there  is  a  work  cautiously,  believing  that  he  can 
formal  distinction  between  the  case  of  a  by  great  care  avoid  an  accident  until  the 
sen'ant  who  knowingly  enters  into  a  evil  is  remedied,  and  is  injured  in  spite 
contract  to  work  on  defective  machinery,  of  all  these  precautions,  his  master  is 
and  that  of  one  who,  on  a  temporary  de-  not  guilty  of  negligence,  but  that  the 
feet  arising,  is  induced  by  the  master,  servant  is,  and  that  therefore  there  can 
after  the  defect  haa  been  brought  to  the  be  no  recovery.  Such  a  rule,  too,  would 
knowledge  of  the  latter,  to  continue  be  as  bad  for  the  master  as  it  is  for  the 
work  under  a  promise  that  the  defect  servant.  It  certainly  is  not  the  law." 
shall  be  remedied.  Laning  v.  tslew  York  Conroy  v.  Vulcan  Iron-Works  (1878)  6 
C.  R.  Co.   (1872)   49  N.  Y.  521,  10  Am.   Mo.  App.  105. 

Rep.  417.  In  Sweeney  v.  Berlin  &  J.  In  Holmes  v.  Worthington  (1861)  2 
Envelope  Co.  (1886)  101  N.  Y.  520,  54  Fost.  &  F.  533,  Willes,  J.,  charged  the 
Am.  Rep.  722,  5  N.  E.  358,  the  court  jury  as  follows:  "If  the  defendants 
seems  to  concede  that,  if  the  promise  knew  of  the  defect,  and  undertook  to  re- 
there  made  haa  related  to  the  removal  pair  it,  and  the  plaintiff  went  on  work- 
of  a  defect  in  a  part  of  the  machine,  he   ing,  relying  on  their  repairing  it,  thea 
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been  guilty  of  negligence  in  continuing  in  the  employment.*  It  is 
obvious  that,  in  most  instances,  both  these  elements  must  be  consid- 
ered to  some  extent.  Ordinarily,  therefore,  it  may  be  said,  in  mathe- 
matical language,  that  the  rights  of  the  servant  are  determinable  with 
reference  to  the  sum  of  two  variable  quantities,  though  in  the  nature 
of  the  case  it  usually  happens  that  the  principal  stress  is  laid  upon 
one  or  other  of  these. 

b.  After  the  expiration  of  the  period  covered  hy  the  promise. — It 
is  clear  that,  in  all  cases  where  the  circumstances  were  such  that,  if 
the  promise  had  not  been  given,  the  servant's  continuance  of  work 
would  have  rendered  him  chargeable,  as  a  matter  of  law,  with  con- 
tributory negligence,  this  defense  furnishes  a  conclusive  bar  to  the 
action,  if  the  injury  was  received  after  the  expiration  of  the  period 
during  which  the  servant  was  justified  in  relying  on  the  performance 
of  the  promise.'^  On  the  other  hand,  in  cases  where  contributory  neg- 
ligence would  not  have  been  viewed  as  a  necessary  inference  in  point 
of  law,  the  only  efEect  of  the  expiration  of  the  period  covered  by  the 
promise  is  to  introduce  another  evidential  item  for  the  consideration 
of  the  jury. 

428.  Contributory  negligence,  as  inferred  from  the  gravity  of  the  risk 
encountered. —  The  general  rule  which  is  applicable  in  this  connection 
has  been  thus  laid  down :  "If  the  nature  of  the  defects  in  the  machine 
is  such  as  to  create  an  open,  imminent  danger  such  as  no  prudent  man, 
careful  of  his  life  and  limb,  and  none  but  a  reckless  man,  would  risk, 

they  may  be  liable.  If  the  plaintiflF  the  service  longer  than  this  [i.  e.,  a  rea- 
complained  of  the  defect,  and  the  de-  sonable  period],  he  does  so  in  the  face 
fendants  promised  that  it  should  be  of  the  fact  that  the  promise  of  the 
remedied,  he  is  not  to  be  deprived  of  his  employer  is  violated,  and  that  he  has 
remedy,  merely  because,  relying  on  their  no  reasonable  expectation  of  its  fulfil- 
promise,  he  remained  in  their  employ-  ment.  He  can  no  longer,  therefore,  rely 
ment."  upon  the  promise,  and  must  know  that 

'  "The  probability  of  suffering  injury  his  continuance  in  service  under  such 
is  measured  in  some  degree  by  the  circumstances  is  equally  as  hazardous 
length  of  the  period  of  exposure.  One  and  hopeless  of  remedy  as  if  no  assur- 
may  be  especially  watchful  to  avoid  dan-  ance  or  promise  had  ever  been  made.  A 
ser  for  a  time,  while  the  same  degree  of  promise  already  broken  can  afford  no 
watchfulness  would  not  be  so  likely  to  reasonable  guaranty  of  the  fulfilment 
be  exercised  continuously."  "Reason-  of  any  expectation  based  on  its  disap- 
ably  prudent  men  may  expose  them-  pointed  assurances.  .  .  .  The  risk, 
selves,  for  a  brief  period  of  time,  to  pos-  therefore,  again  becomes  his  own,  and 
sible  risks,  not  of  the  gravest  kind,  when  his  conduct,  as  we  have  said,  although 
they  would  refuse  to  do  so  continu-  not  necessarily  or  per  se  negligent,  may 
ously."  Lylerg  v.  Northern  P.  R.  Co.  or  may  not  become  negligent  according 
(1888)   39  Minn.  15,  38  N.  W.  632.  to  the  circumstances  of  the  particular 

■< -Woodward  Iron  Go.  V.  Jones  (1885)  ease."  Eureka  Co.  v.  Bass  (1886)  81 
80  Ala  123.  In  a,  later  case  this  court  Ala.  200,  60  Am.  Rep.  152,  8  So.  216. 
acain  defined  its  position  as  follows:  To  the  same  effect,  see  Bridges  v.  Ten- 
''If  the  employee  continues  to  expose  mssee  Goal,  I.  £  R.  Co.  (1895)  109  Ala. 
liimself  to  the  danger  by  remaining  in  287,   19  So.  495. 
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then  the  injury  results  from  his  own  negligence,  ,  .  .  but  if  the 
nature  of  the  defect  is  not  such  as  to  impress  a  pi-udent  man  with  a 
feeling  or  consciousness  of  imminent  danger,  then  the  master  is  lia- 
ble." 1 

The  first  half  of  this  statement  expresses  the  rule  in  the  form  which 
it  would  naturally  take  in  cases  in  which  the  servant's  right  of  recov- 
ery is  denied.  It  implies  that  the  mere  giving  of  a  promise  will  not 
of  itself  suspend  the  operation  of  the  principle  that  a  servant  cannot 
recover  for  an  injury  of  which  his  own  negligence  was  an  ejSicient 
cause,  and  that  he  will,  therefore,  be  unable  to  maintain  an  action 
wherever  the  danger  to  which  he  was  exposed  after  receiving  the  prom- 
ise is  such  that  no  man  of  ordinary  prudence  would  have  run  the  haz- 
ard of  remaining  in  the  employment  even  for  the  briefest  period.* 

The  second  half  of  the  statement  expresses  the  rule  in  the  language 
which  is  appropriate  to  cases  in  which  the  servant's  right  of  recovery 
is  conceded.  It  affirms  the  principle,  applied  or  enunciated  in  nu- 
merous cases,  that  the  master's  promise  will  entitle  the  servant  to  re- 
cover for  any  injury  received  within  a  reasonable  time  after  the  prom- 


'  McKelvey  v.  Chesapeake  d:  0.  B.  Go. 
(1891)    35  W.  Va.   500,   14   S.   E.  261. 

-  "Where  an  employee  knows  that  the 
danger  is  great  and  immediate,  such  as 
a  reasonably  prudent  man  would  not 
assume,  he  cannot  recover  for  an  injury, 
even  though  he  remained  in  the  employ- 
er's service  in  reliance  upon  the  latter's 
promise  to  remedy  the  defects  which 
produced  the  danger."  Indianapolis  & 
St.  L.  B.  Co.  V.  Watson  (1887)  114  Ind. 
20,  14  N.  E.  721,  15  N.  E.  824.  A  prom- 
ise to  an  employee  by  a  vice  principal, 
to  make  the  place  where  he  is  at  work 
safe,  does  not  relieve  the  employee  from 
the  obligation  to  leave  a  place  which  is 
manifestly  or  immediately  dangerous. 
Miller  v.  Bullion-Beck  &  C.  Min.  Co, 
(1898)   18  Utah,  358,  55  Pac.  58. 

Similar  language  is  used  in  Clarke  v. 
Holmes  (1862)  7  Hurlst.  &  N.  937,  31 
L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992, 
10  Week.  Rep.  405;  District  of  Oolum- 
hia  v.  McMligott  (1886)  117  U.  S.  621, 
29  L.  ed.  946,  6  Sup.  Ct.  Rep.  884 ;  Kane 
V.  ISforthern  C.  B.  Co.  (1888)  128  U.  S. 
91,  32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16;  St. 
Louis,  A.  &  T.  R.  Co.  v.  Kelton  (1892) 
55  Ark.  483,  18  S.  W.  933;  Texas  &  N. 
0.  B.  Co.  V.  Bingle  (1895)  9  Tex.  Civ. 
App.  322,  29  S.  W.  674;  Harvey  v.  Al- 
turas  Gold  Min.  Co.  (1893;  Idaho)  31 
Pac  819;  Smith  v.  E.  W.  Backus  Lum- 
ber Co.  (1896)  64  Minn.  447,  67  N.  W. 
358;   McAndrews  y.  Montana  Union  B. 


Co.  (1895)  15  Mont.  290,  39  Pac.  85 
(defective  hand  car  likely  to  jump  the 
track  at  any  moment)  ;  Morhach  v. 
Home  Min.  Go.  (1894)  53  Kan.  731,  37 
Pac.  122  (shaft  insufficiently  timbered, 
— servant  already  injured  once  by  fall 
of  rocks)  ;  Brewer  v.  Tennessee  Coal,  I. 
&  B.  Co.  (1896)  97  Tenn.  615,  37  S.  W. 
549  (employee  continued  to  use  for  a 
walk,  upon  dismounting  from  cars,  a 
piece  of  timber  originally  18  inches  wide, 
after  it  had  been  worn  until  it  was  only 
2  or  3  inches  wide  on  top) . 

In  a  case  where  a  laborer  was  injured 
by  the  fall  of  a  gravel  bank  which  he 
had  requested  his  employer  to  watch,  it 
is  error  to  charge  the  jury  that,  in  de- 
termining the  question  of  contributory 
negligence,  they  need  only  inquire  wheth- 
er the  plaintiff  continued  at  his  work 
longer  than  was  reasonably  sufficient  to 
enable  the  employer  to  provide  someone 
to  watch  the  bank.  Such  an  instruction 
would  leave  the  jury  at  liberty  to  find 
the  plaintiff  to  have  been  free  from  negli- 
gence, although  they  may  have  believed 
from  the  evidence  that  no  man  of  ordi- 
nary prudence  would  have  entered  upon 
and  continued  the  work  for  any  time, 
however  brief,  without  someone  being 
appointed  to  watch  the  bank.  District 
of  ColuwMa  V.  McElligott  (1885)  117 
U.  S.  621,  29  L.  ed.  946,  6  Sup.  Ct.  Rep. 
884. 
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ise  was  given,  unless  the  danger  which  the  master  agreed  to  remove 
was  such  that  no  prudent  man  would  have  exposed  himself  to  it.^ 

Usually,  of  course,  it  is  a  question  of  fact  for  the  jury  whether  the 
defect  was  one  of  such  nature  that  only  an  imprudent  man  would  have 
continued  to  use  the  defective  appliance.*  The  mere  fact  that  the 
servant  was  aware  that  the  danger  to  which  he  would  be  exposed  was 
serious  is  not  necessarily  conclusive  against  him.  The  promise,  and 
its  natural  effect  upon  a  man  of  ordinary  prudence,  are  to  be  taken 
into  consideration.^ 

When  the  imminence  of  the  danger  is  relied  upon  as  a  circumstance 
which  precludes  the  servant  from  recovery,  it  is  necessary  to  show 
that  the  injury  was  caused  by  an  event  which  might  reasonably  have 
been  expected  to  occur  in  consequence  of  the  existence  of  that  particu- 
lar danger  to  which  the  master's  promise  related.® 

429.  Contributory  negligence,  as  inferred  from  the  length  of  time  the 
servant  worked  after  the  giving  of  the  promise. —  The  circumstances 
accompanying  the  promise  are  sometimes  of  such  a  nature  as  to  show 
that  the  servant  was  placed  under  a  peremptory  and  immediate  ob- 
ligation to  discard  the  defective  instrumentality  altogether,  or  to  dis- 


'  Brownfield  V.  Hughes  (1889)  128  Pa. 
194,  18  Atl.  340;  Patterson  v.  Pittshurg 
&  G.  R.  Co.  (1874)  76  Pa.  389,  18  Am. 
Rep.  412;  Conroy  v.  Yulcan  Iron  Works 
(1876)  62  Mo.  35;  Rothenberger  v. 
'Northwestern  Oonsol.  Mill.  Co.  (1894) 
57  Minn.  461,  59  N.  W.  531 ;  Greene  v. 
Minneapolis  &  St.  L.  R.  Co.  (1883)  31 
Minn.  249,  47  Am.  Rep.  785,  17  N.  W. 
378;  Harris  v.  Hewitt  (1896)  64  Minn. 
54,  65  N.  W.  1085 ;  Smith  v.  E.  W.  Back- 
us  Lumher  Go.  (1896)  64  Minn.  447,  67 
N.  W.  358 ;  Homestake  Min.  Co.  v.  Full- 
erton  (1895)  16  C.  C.  A.  545,  36  U.  S. 
App.  32,  69  Fed.  923;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Midgott  (1895)  1  Kan.  App. 
138,  40  Pac.  995 ;  Sioruc  City  &  P.  R.  Co. 
V.  Finlayson  (1884)  16  Neb.  578,  49  Am. 
Rep.  724,  20  N.  W.  860;  Southern  Kan- 
sas R.  Co.  V.  CroUer  (1889)  41  Kan.  747, 
21  Pac.  785. 

*  Hough  V.  Texas  <£  P.  R.  Co.  (1879) 
100  U.  S.  225,  25  L.  ed.  617;  Clo/rke  v. 
Holmes  (1862)  7  Hurlst.  &  N.  937,  31 
L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992, 
10  Week.  Rep.  405;  Smith  v.  E.  W. 
Backus  Lumber  Co.  (1896)  64  Minn. 
447,  67  N.  W.  358;  Sohlits  v.  Pabst 
Brewing  Co.  (1894)  57  Minn.  303,  59  N. 
W.  188;  Jensen  v.  Hudson  Sawmill  Co. 
(1897)  98  Wis.  73,  73  N.  W.  434;  Tay- 
lor V.  Star  Goal  Co.  (1899)  110  Iowa, 
40,  81  N.  W.  249, 


'Texas  &  N.  O.  R.  Co.  v.  Bingle 
(1895)  9  Tex.  Civ.  App.  322,  29  S.  W. 
674.  A  finding,  in  answer  to  a  special 
interrogatory,  that  the  danger  of  using 
a.  defective  appliance  was  great,  appar- 
ent, and  continuous,  will  not  overcome 
the  effect  of  a  general  verdict  for  the 
plaintiff,  where  there  is  no  finding  that 
an  ordinarily  prudent  man  would  not 
have  used  it  under  the  circumstances. 
Indianapolis  Union  R.  Co.  v.  Ott  (1894) 
11  Ind.  App.  564,  38  N.  B.  842,  39  N. 
E.  529.     See  also  last  note. 

•An  engineer  is  not,  as  a.  matter  of 
law,  negligent  in  taking  out  a  locomotive 
with  the  "chafing-irons"  in  a  defective 
condition,  where  he  has  reported  the  de- 
fect, and  the  foreman  erf  the  roundhouse 
has  promised  to  repair  it  when  the  trip 
is  finished;  the  only  probable  imminent 
danger  in  such  a  case  being  that  the 
engine  may  part  from  the  taider,  and 
that  is  not  a  personal  danger  but  one 
merely  affecting  the  property  of  the  rail- 
road. A  collision  which  causes  the  en- 
gine to  override  the  tender,  and  thus 
cuts  off  the  escape  of  the  engineer,  is  not 
an  event  which  is  expected  to  be  antici- 
pated. Oreene  v.  Minneapolis  £  St.  L. 
R.  Go.  (1883)  31  Minn.  248,  47  Am.  Rep. 
785,  17  N.  W.  378. 
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continue  its  use  until  it  should  be  restored  to  a  normally  safe  con- 
dition.-' But  in  the  great  majority  of  instances,  the  mere  fact  of  giv- 
ing the  promise  necessarily  implies  that  the  servant  is  expected  to  go 
on  working.  Sometimes  the  promise  is  given  in  vs^ords  which  obli- 
gate the  master  to  bring  about  a  restoration  of  normally  safe  condi- 
tions within  a  definite  time.  Under  such  circumstances  it  is  pre- 
sumably the  duty  of  the  servant  to  determine,  immediately  after  the 
giving  of  the  promise,  whether  he  will  incur  a  risk  which  he  may  pos- 
sibly have  to  endure  for  the  entire  specified  period.^  More  usually, 
however,  the  time  at  which  the  promise  is  to  be  fulfilled  is  not  ex- 
pressly mentioned.  The  legal  effect  of  the  promise  is  then  consid- 
ered to  be  that  normally  safe  conditions  will  be  restored  in  a  "rea- 
sonable time."  *  In  most  of  the  cases  in  which  this  phrase  is  dis- 
cussed with  reference  to  specific  facts,  it  is  used  to  define  the  length 
of  the  period  during  which  the  servant  may  continue  in  the  employ- 
ment, without  being  necessarily  chargeable  with  negligence.*    But,  as 


'  In  one  case  it  was  considered  that 
the  promise  of  the  master  in  response 
to  a.  servant's  complaints,  to  furnish  a 
new  appliance,  amounted  to  an  implied 
condemnation  of  the  appliance  in  use, 
and  did  not  relieve  the  servant  from  the 
imputation  of  negligence  in  continuing 
to  use  the  old  appliance.  Purcell  Mill 
&  Elevator  Go.  v.  Kirkland  (1898)  2 
Ind.  Terr.  169,  47  S.  W.  311.  The  serv- 
ant there  was  injured  by  the  breaking  of 
a  wire  rope,  which  supported  him  while 
he  was  painting  a  smokestack.  The 
court  emphasized  the  fact  that  the  work 
to  be  done  was  only  a  temporary  .job, 
and  took  the  ground  that,  as  it  was  ap- 
parently the  understanding  of  the  mas- 
ter that  the  old  rope  was  to  be  discard- 
ed, the  servant  was  negligent  in  pro- 
ceeding to  use  it  without  giving  the 
master  time  to  supply  a  new  one.  The 
case  is  merely  a  decision  upon  the  evi- 
dence, and  cannot  be  regarded  as  having 
established  any  definite  legal  principle. 

If  the  promise  to  repair  the  defective 
appliance  was  accompanied  by  an  order 
to  turn  it  over  to  the  proper  agent  of 
the  defendant  for  the  purpose  of  having 
the  repairs  made,  the  servant  cannot  re- 
cover if  he  goes  on  using  it  without  any 
necessity.  Pleasants  v.  Raleigh  d  A. 
Air-Line  B.   Co.    (1886)    95  N.   0.   195. 

'  Some  cases  bearing  upon  one  phase 
of  this  situation  are  cited  in  §  430,  note 
1,  infra. 

'Smft  &  Co.  V.  Madden  (1897)  165 
III.  41,  46  N.  E.  979,  holding  that  it  was 
not  error  to  refuse  an  instruction  which 


would  disable  the  servant  from  recover- 
ing if  the  jury  found  that  the  promise 
was  indefinite  as  to  the  time  when  the 
defect  should  be  repaired,  and  the  serv- 
and  continued  to  work  from  day  to  day 
with  the  knowledge  that  no  repairs  iiad 
been  made.  S.  P.  Standard  Oil  Go.  v. 
Helmioh  (1897)  148  Ind.  457,  47  N.  E 
14    (arguendo). 

*  See  Lyttle  v.  Chicago  &  W.  M.  R.  Go 
(1890)  84  Mich.  289,  47  N.  W.  571 
Swift  &  Co.  V.  Madden  (1897)  165  III 
41,  45  N.  E.  979;  Ferriss  v.  Berlin  Mach. 
Works  (1895)  90  Wis.  541,  63  N.  W, 
234;  Breckenridge  Co.  v.  Hioks  (1893) 
94  Ky.  362,  22  S.  W.  554;  Conroy  v.  Vul 
can  Iron  Works  (1876)  62  Mo.  35, 
(1878)  6  Mo.  App.  102;  Atchison,  T.  & 
B.  F.  R.  Co.  V.  Midgett  (1895)  1  Kan. 
App.  138,  40  Pac.  995;  Louisville  &  N. 
R.  Co.  V.  Kenley  (1892)  92  Tenu.  207, 
21  S.  W.  326;  Woodward  Iron  Co.  v. 
Jones  (1885)  80  Ala.  123;  Missouri  Fur- 
nace Co.  V.  Abend  (1883)  107  111.  44,  47 
Am.  Rep.  425;  Illinois  C.  B.  Co.  v. 
Greighton  (1895}  63  111.  App.  165; 
Rush  V.  Missouri  P.  R.  Co.  (1887)  36 
Kan.  129,  12  Pac.  582;  Huber  v.  Jack- 
son &  S.  Co.  (1895)  1  Marv.  (Del.)  374, 
41  Atl.  92   (charge  to  jury). 

Other  cases  using  the  same  form  of  ex- 
pression are  cited  in  the  following  notes : 

An  instruction  as  to  the  effect  of  a 
promise  is  deemed  to  be  erroneous  if  it 
omits  to  notice  the  qualification  of  the 
doctrine  by  which  the  servant  is  pre- 
cluded from  recovery  if  he  continues  to 
work  beyond  a  reasonable  time  (Stalzest 
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we  have  already  seen  (§  425,  supra),  it  is  also  appropriate  as  a  de- 
scription of  the  period  within  which  the  defense  of  assumption  of 
risks  is  not  available  to  the  master.  So  far  as  appears,  the  permis- 
sible length  of  the  period  is  determined  with  reference  to  the  same 
considerations,  whether  the  former  or  the  latter  defense  is  relied  up- 
on. But  this  aspect  of  the  question  has  never  been  discussed;  and  it 
seems  to  be  at  least  open  to  argument  whether  identical  standards 
should  always  be  applied  in  both  of  these  instances. 

It  is  primarily  a  question  for  the  jury  whether  the  servant  had, 
at  the  time  of  the  accident,  exceeded  the  limits  of  the  allowable  per- 
iod of  continuance  of  work.®  A  "reasonable  time"  has  been  defined 
by  some  courts  as  being  the  time  which  would  reasonably  be  allowed 
for  the  performance  of  the  promise;^  by  others  as  the  time  within 
\\iiieh  the  defect  might  reasonably  have  been  remedied  -^  and  by  others 
as  the  time  which  may  elapse  while  the  servant  is  reasonably  expecting 
the  promise  to  be  performed.® 

In  connection  with  the  length  of  the  period  which  has  elapsed  since 


T.  Jacoh  Dold  Packing  Go.  [1900]  84  Mo. 
App.  565)  ;  or  if  it  gives  the  jury  to  un- 
derstand that  the  servant  is  not  justi- 
fied in  relying  on  it,  unless  the  danger- 
ous conditions  are  to  be  remedied  imme- 
diately (McCormiok  Harvesting  Mach. 
Co.  V.  Bendzikowski  [1897]  72  111.  App. 
402). 

'Joliet,  A.  &  W.  R.  Co.  V.  Yelie 
(1891;  111.)  26  N.  E.  1086;  Union  Mfg. 
Co.  V.  Morrissey  (1883)  40  Ohio  St.  148, 
48  Am.  Rep.  669 ;  Smith  v.  E.  W.  Backus 
Lumber  Co.  (1896)  64  Minn.  447,  67  N. 
W.  358;  Belair  v.  Chicago  &  N.  W.  R. 
Co.  (1876)  43  Iowa,  662;  Ferriss  v.  Ber- 
lin^ Mach.  Works  (1895)  90  Wis.  541,  63 
N.  W.  234;  Louisville  &  N.  B.  Go.  v. 
Kerdey  (1892)  92  Tenn.  207,  21  S.  W. 
326;  Morlach  v.  Home  Min.  Go.  (1894) 
53  Kaiu  731,  37  Pac.  122;  Taylor  v.  Star 
Coal  Go.  (1899)  110  Iowa,  40,  81  N.  W. 
249;  Mann  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1900)   124  Mich.  641,  83  N.  W.  596. 

It  is  error  to  charge  a  jury,  without 
qualification,  that  a  servant  who  contin- 
ues to  work  for  six  months  after  ascer- 
taining the  existence  of  a  defect  is  ab- 
solved from  the  charge  of  contributory 
negligence,  if  he  notified  the  master  of 
the  existence  of  the  defect  which  he  dis- 
covered, and  the  master  promised  that 
the  defect  would  be  repaired.  Interna- 
tional <t  G.  2V.  R.  Co.  V.  Williams  ( 1891 ) 
82  Tex.  342,  18  S.  W.  700. 

*  Rothenherger  v.  NortMvestern  Con- 
toL  MM.  Co.   (1894)    57  Minn,  461,  59 


N.  W.  531;  Parody  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1882)  5  MeCrary,  38,  15  Fed. 
205. 

''Harris  v.  Hewitt  (1896)  64  Minn. 
54,  65  N.  W.  1085.  In  Illinois  Steel  Go. 
V.  Mann  (1897)  170  111.  200,  40  L.  R. 
A.  781,  48  N.  E.  417,  it  was  held  error 
(three  judges  dissenting)  to  refuse  an 
instruction  to  the  effect  that  the  servant 
may,  while  relying  on  the  promise,  re- 
main in  the  service  only  for  such  time 
as  would  be  reasonably  sufficient  to  en- 
able the  master  to  remedy  the  defect. 

'Counsell  v.  Hall  (1888)  145  Mass. 
468,  14  N.  E.  530.  The  better  opinion 
is  that  a  "reasonable  time"  means  the 
"time  which  would  elapse  while  the  serv- 
ant is  reasonably  expecting  the  promise 
to  be  performed."  Mann  v.  Lake  Shore 
&  M.  8.  R.  Co.  (1900)  124  Mich.  641, 
83  N.  W.  596.  It  is  "for  the  jury  to 
say  whether  or  not  such  time  had  elapsed 
as  would  preclude  all  reasonable  ex- 
pectation that  the  defect  would  be  rem- 
edied." Taylor  v.  Star  Coal  Go.  (1899) 
110  Iowa,  40,  81  N.  W.  249. 

In  a  standard  treatise  it  is  laid  down 
that  the  servant  can  recover  for  an  in- 
jury caused  by  the  defect  "within  such  a 
period  of  time  after  the  promise  as  it 
would  be  reasonable  to  allow  for  its  per- 
formance, and,  as  we  think,  for  an  in- 
jury suffered  within  any  period  which 
would  not  preclude  all  reasonable  ex- 
pectation that  the  promise  might  be 
kept."     Shearm.  &  Redf.  Neg.  §  96,  quot- 


1214  MASTER  AND  SERVANT.  [chap.  xxii. 

the  giving  of  the  promise  with  regard  to  an  inorganic  agency  of  the 
business,  it  is  proper  to  consider  the  frequency  with  which  the  serv- 
ant was  called  upon  to  handle  the  defective  appliance  after  the  prom- 
i«  was  received,  the  opportunities  he  may  have  had  to  examine  it, 
and  the  necessity  for  mailing  that  examination,  in  view  of  his  com- 
plaint as  to  its  condition,  and  the  right  he  had  to  suppose  it  had  been 
repaired  in  pursuance  of  the  promise.*  In  determining  whether  the 
danger  incident  to  a  continuance  of  work  with  an  incompetent  sub- 
ordinate, for  a  certain  period,  was  such  that  a  prudent  man  would 
not  have  exposed  himself  to  it,  even  on  the  faith  of  the  master's  prom- 
ise to  remove  him,  the  circumstances  to  be  considered  are  "the  gen- 
eral nature  of  the  employment,  the  nature  and  extent  of  the  danger 
necessarily  and  generally  incident  to  it  when  carried  on  in  company 
with  an  incompetent  subordinate,  as  well  as  the  particular  nature  of 
the  work  being  done  during  the  period,  .  .  .  [covered  by  the 
promise]  and  the  opportunities  which  the  plaintiff's  position  pre- 
sented for  self -protection  during  a  brief  period  by  watchfulness,  or 
by  so  ordering  the  employment  ...  as  to  lessen  the  risk  from 
his  want  of  skill."i<» 

The  permissible  duration  of  the  period  of  continuance  of  work  is 
necessarily  abbreviated  where  the  master  has  indicated  by  his  course 
of  action  that  he  has  done  all  that  he  intends  to  do  for  the  present  by 

ed  with  approval  in  Hough  v.  Texas  <£  time  within  which  he  might  reasonahly 

P.  R.  Go.    (1879)    100  U.  S.  213,  25  L.  expect  the    defendant    would    keep    his 

ed.   612.  promise  and  remedy  the  defect. 

In  Illinois  Steel  Co.  v.  Mann   (1897)  On    the    ground    that    the    question 

170  111.  200,  40  L.  R.  A.  781,  48  N.  E.  whether  a  reasonable  time  to  execute  the 

417,  three  of  the  judges  considered  the  repairs  had  elapsed  when  the  accident 

true  doctrine  to  be  that  the  responsibil-  occurred  was  not  logically  identical  with 

ity  of  the  master  continues  until  he  ful-  the  question    whether    the    servant  had 

fils  his  promise,  or  notifies  the  servant  continued   work   for  more   than   a   rea- 

of  his  inability  or  unwillingness  to  do  sonable    time,    it    has    been    held    that 

so,  or  until  such  a  length  of  time  has  a    complaint    in    an    action     for    per- 

elapsod  as  would,  under  all  the  attend-  sonal    injuries   to    an    employee,    which 

ing  circumstances,  make  it  unreasonable  denies      contributory      negligence      and 

for  the  servant  to  rely  upon  the  prom-  alleges     that    plaintiflF     complained     of 

ise.     (The  views  of  the  majority  of  the  defects     in     the     machinery     used     by 

court  are  stated  in  note  7,  supra.)    This  him,    and   that   defendant   promised   to 

doctrine  was  also  adopted  in  Texas  &  N.  remedy  them,  and  that  plaintiff  was  in- 

0.  R.  Co.  V.  Single  (1897)   91  Tex.  287,  jured  within  six  days  after  the  promise, 

42  S.  W.  971.  does  not  show  contributory  negligence  on 

In  Stephenson  v.  Duncan    (1889)    73  the  part  of  plaintiff  because  of  the  fur- 

Wis.  404,  41  N.  W.  337,  the  declaration  ther  allegation  that  sufficient  time  for 

was  held  fatally  defective  for  the  reason  the    fulfilment     of     the     promise    had 

that  it  averred  that  the  defendant  had  elapsed    at    the    time    of    the    injury. 

ample  time  to  put  the  appliance  in  safe  Daugherty  v.  Midland  Steel  Go.   (1899) 

condition  between    the    time    when  the  23  Ind.  App.  78,  53  N.  E.  844. 

plaintiff  informed  him  of  the  defect  and  '  Belair   v.    Chicago    &   N.  W.  R.  Go. 

the  time  of  the  injury.     This  allegation  (1876)    43  Iowa,  662. 

was  held  to  imply  that  the  plaintiff  con-  ^'' Lyherg  v.  Northern  P.  R.  Go.  (1888) 

tinued    in    his    employment  beyond  the  39  Minn.  15,  38  N.  W.  632. 
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way  of  remedying  the  dangerous  conditions,  and  what  has  heen  done 
is  insufficient  to  afford  protection.^  ^ 

430.  Illustrative  cases. —  In  the  preceding  sections  the  two  main  ele- 
ments involved  in  cases  where  a  promise  has  been  given  have  been  dis- 
cussed under  their  general  aspects.  In  the  present  section  it  will  be 
shown  how  the  courts  have  dealt  with  evidence  presenting  various 
combinations  of  those  elements, — ^that  is  to  say,  longer  or  shorter  pe- 
riods of  continuance  in  the  employment,  and  dangers  of  a  more  or  less 
serious  description. 

In  any  case  where  a  prudent  man  would  be  justified  in  remaining 
in  the  service  at  all  after  the  discovery  of  the  danger  covered  by  the 
promise,  the  servant  cannot  be  regarded  as  negligent  where  he  con- 
tinues to  work  under  a  well-founded  belief  that  steps  to  secure  his 
safety  will  be  taken  almost  immediately.^ 

"  In.  a  case  where  the  master  had  fact  that  the  platform  upon  ■which  he 
promised  to  guard  a  defective  appliance,  was  working  was  obviousily  too  narrow, 
it  was  held  error  to  refuse  to  instruct  where  the  accident  happened  within 
the  jury  that  if  the  defendant,  pursuant  twenty  minutes  after  the  father  had 
to  his  promise,  erected  a  guard  for  the  been  induced  by  the  boss  in  charge  of 
defective  appliance  a  certain  time  before  the  work  to  allow  the  deceased  to  re- 
the  accident,  but  the  guard  so  erect-  main  temporarily  at  his  employment  by 
ed  was  insufficient,  which  fact  the  plain-  the  promise  that  he  should  be  taken 
tiff  well  knew,  yet  he  continued  to  use   right  down. 

the  appliance  so  adjusted  without  com-  A  servant  is  not,  aa  a  matter  of  law, 
plaint,  then  he  voluntarily  assumed  the  guilty  of  contributory  negligence  because 
risk  of  operating  the  appliance.  Lally  he  works  in  the  neighborhood  of  dan- 
V.  Crookston  Lumber  Co.  (1901)  82  gerous  machinery  from  which  the  cov- 
Minn.  407,  85  N.  W.  157.  ering  has  been  torn  away,  by  continu- 

In  Morbach  v.  Borne  Min.  Co.  (1894)  ing  in  the  employment  after  discovery 
53  Kan.  731,  37  Pac.  122,  it  was  laid  of  the  danger,  when  he  has  notified  the 
down  that  the  servant  "should  leave  his  superintendent  of  the  defect,  and  the 
dangerous  employment  within  a  reason-  latter  has  directed  him  to  continue  at 
able  time  on  discovery  of  the  master's  work  until  noon  of  the  same  day,  at 
method  of  doing  business,  when  he  finds  which  time  he  promises  to  remedy  the 
that  the  master  will  not  remedy  the  dan-  defect.  Rouao  v.  Blodgett  &  D.  Lumber 
ger  or  fulfil  his  promise  in  that  respect."   Co.    (1891)    85  Mich.  519,  13  L.  R.  A. 

^Fairhank  v.  Haenizsche  (1874)  73  728,  48  N.  W.  1092.  Where  a  servant 
111.  236  (danger  from  moving  machin-  who  had  asked  defendant,  his  employer, 
ery, — no  specific  time  mentioned  in  to  repair  a  defect  in  a  circtilar  saw  with 
promise)  ;  Sendzikowski  v.  MoCorinick  which  plaintiff  was  working,  was  as- 
Earvesting  Mach.  Co.  (1895)  58  111.  sured  that  it  would  be  repaired  in  a 
App.  418  (defective  machine, — ^no  spe-  short  time,  he  is  entitled  to  recover  for 
cific  time  mentioned  in  promise)  ;  an  injury  occasioned  by  the  defect,  oo- 
Sohlacker  v.  Ashland  Iron  Min.  Co.  curring  about  twenty  minutes  there- 
(1891)  89  Mich.  253,  50  N.  W.  839  (min-  after.  Virginia  d  N.  G.  Wheel  Co.  y. 
ing  company  liable  for  the  death  of  a  Chalkley  (1900)  98  Va.  62,  34  S.  E. 
miner  who  was  directed  to  remain  at  976.  The  right  of  a  servant  to  recover 
work  by  the  mining  captain,  after  com-  is  a  question  for  the  jury,  where,  after 
plaining  of  expect^  danger,  and,  being  notifying  the  master  that  a  saw  was  so 
left  there  for  two  hours,  was  killed  in  coarse  as  to  be  dangerous,  he  returned 
consequence  of  so  remaining) .  to  work,  upon  receiving  a  promise  that 

In  Madara  v.  PoUsville  Iron  &  Steel  the  defect  would  be  remedied  the  same 
Co.  (1894)  160  Pa.  109,  28  Atl.  639,  a.  day.  Dempsey  v.  Sawyer  (1901)  95 
father  was  held  entitled  to  recover  for  Me.  295,  49  Atl.  1035.  A  hole  in  a  road 
the  death  of  his  son,  occasioned  by  the    IJ  ft.  x  3  ft.  in  area  and  IJ  ft.  deep  does 
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Courts  are  particularly  inclined  to  put  a  lenient  construction  upon 
the  servant's  continuance  of  work,  where  his  immediate  desertion  of 
his  post  would  cause  extreme  inconvenience  to  his  employer  and  the 
public,  and  he  may  therefore  be  regarded  as  having  exposed  himself 
to  danger  from  motives  of  duty.  Such  cases  present  themselves 
where  the  servant  is  in  control  of  some  machinery  used  in  the  busi- 
ness of  transportation,  which,  as  is  well  known,  is  not  infrequently 
found  to  be  out  of  order  at  a  time  when  it  will  greatly  incommode  the 
traffic  to  withdraw  it  temporarily  from  use.^ 

The  ser\'ant  has  also  been  allowed  to  recover  in  many  other  cases 
in  which  there  was  no  special  reason  for  anticipating  that  the  defects 
would  be  speedily  repaired,  and  in  which  there  was  nothing  to  indi- 
cate that  either  the  master  or  the  conmiunity  at  large  would  have  been 


not  constitute  a  defect  so  imminently 
dangerous  that  a  teamster  employed  in 
hauling  bark  over  the  road  was  not  jus- 
tified in  relying  on  his  employer's  ex- 
press promise  to  repair  the  defect  before 
he  returned  with  another  load  the  fol- 
lowing morning.  Nelson  v.  Shaw  (1899) 
102  Wis.  274,  78  N.  W.  417. 

A  miner  is  justified  in  continuing  his 
work,  where  his  foreman  has  promised 
that  a  pile  of  debris,  which  would  ob- 
struct his  escape  in  case  of  accident, 
would  be  removed  on  the  following 
morning,  where  there  is  no  indication 
that  any  such  accident  is  likely  to  hap- 
pen before  the  promise  can  be  kept. 
Kellny  V.  Fourth  of  July  Min.  Co. 
(189.5)   16  Mont.  484,  41  Pac.  273. 

A  miner  injured  by  the  fall  of  coal 
from  the  roof  of  the  room  where  he 
worked  is  not  necessarily  chargeable 
with  negligence  for  failing  to  saw  props 
of  the  right  length  for  use  and  put  them 
up,  when  the  straw  boss  promised  to 
send  someone  to  do  so  right  away,  but 
failed  to  keep  his  promise  prior  to  the 
accident.  Sugar  Creek  Coal  Min.  Co. 
V.  Peterson  (1897)  75  111.  App.  631, 
Reversed  in  (1898)  177  111.  324,  52  N. 
E.  475. 

Where  a  promise  does  not  designate 
any  time  at  which  an  incompetent  fel- 
low servant  will  be  removed,  the  plain- 
tiff may  reasonably  infer  that  he  will  be 
removed  at  once,  or  as  soon  as  possible, 
and  the  jury,  in  determining  whether  he 
was  guilty  of  negligence  in  continuing 
to  work,  may  justifiably  consider  that 
such  an  inference  will  naturally  influ- 
ence his  conduct.  Lyherg  v.  Northern 
P.  R.  Co.  (1888)  39  Minn.  15,  38  N.  W. 
632. 


"  In  Greene  v.  Minneapolis  &  St.  L. 
R.  Co.  (1883)  31  Minn.  248,  47  Am. 
Rep.  785,  17  N.  W.  378,  the  action  was 
held  not  to  be  barred,  where  an  engineer 
was  injured  while  nuining  a  defective 
engine  to  a  certain  station,  his  superior 
officer  having  promised  to  repair  it 
there,  if  there  was  time,  and,  if  not,  to 
repair  it  on  his  return. 

In  Kane  v.  Northern  O.  R.  Co.  ( 1888 ) 
128  U.  S.  91,  %2  L.  ed.  339,  9  Sup.  Ct. 
Rep.  16,  where  it  was  held  that  an  em- 
ployee on  a  train  owes  it  to  the  public, 
as  well  as  to  his  master,  not  to  abandon 
his  post,  and  that  the  absence  of  a  step 
on  one  of  the  cars  did  not  create  a  dan- 
ger so  imminent  as  to  subject  him  to  a 
charge  of  recklessness  in  continuing 
work,  upon  receiving  an  assurance  from 
the  conductor  that  the  defective  car 
would  be  thrown  out  of  the  train  when 
it  reached  a  station  a  few  miles  distant 
from  the  place  where  he  noticed  the  de- 
fect. 

In  another  ease  it  has  been  held  not 
to  be  necessarily  negligence  for  an  en- 
gineer to  take  to  the  end  of  the  trip, 
at  the  request  of  his  superior  oflicer 
(master  mechanic),  an  engine  the  only 
defect  of  which  is  a  disabled  air  brake. 
Flynn  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  (1883)  78  Mo.  195,  47  Am.  Rep.  99. 

In  Hawley  v.  Northern  C.  R.  Co. 
(1880)  82  N.  Y.  370,  some  stress  was 
laid  on  the  fact  that  a  promise  to  speed- 
ily repair  the  track  which  caused  the 
injury  had  been  given;  but  the  actual 
grounds  of  the  decision  in  the  servant's 
favor  seem  to  have  been  that  his  knowl- 
edge was  imperfect,  and  that  the  dan- 
ger was  not  so  imminent  that  he  was 
necessarily  negligent  in  obeying  orders. 
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prejudiced  to  an  unusual  extent,  if  the  servant  had  consulted  his 
personal  interests  by  quitting  the  employment  immediately  after  he 
discovered  the  danger  in  question.  A  number  of  decisions  of  this 
type  are  collected  in  the  note  below.* 

'In  Clarke  v.  Holmes  (1862)  7  injured  by  the  defective  car  running 
Hurlst.  &  N^  937,  31  L.  J.  Exch.  N.  S.  into  it.  Intcnuilional  &  G.  N.  R.  Co. 
350,  8  Jvu-.  N.  S.  992,  10  Weeli.  Rep.  v.  Willkniis  (1896;  Tex.  Civ.  App.)  34 
405,  where  the  machinery  wliich  caused   S.  W.   1(11. 

the  injui-y  had  remained  unfeneed  for  A  servant  is  not,  as  matter  of  law, 
about  a  year,  and  the  sen'ant  had  made  guilty  of  contributory  negligence  in  eon- 
frequent  complaints,  the  court  of  ex-  tiuuing  to  work  for  two  or  three  days 
chequer  chamber  upheld  a  verdict  ab-  on  an  inclined  tramway,  some  boards  of 
solving  the  plaintiff  of  the  charge  of  con-  which  have  become  loose,  where  the  su- 
tributory  negligence  in  continuing  to  perintendent  has  promised  to  secure 
work  during  that  period.  But  the  ques-  them.  Conroy  v.  Yulcan  Iron  Works 
tion  whether  the  time  of  continuance  (1876)  02  ilo.  35.  .Remaining  at  work 
was  unreasonable  was  not  specifically  about  fifteen  days  after  a  promise  to 
raised  either  by  the  court  or  by  counsel,   repair  ii  slippery  floor  is   not  such  an 

An  electric  railway  company  was  held  unreasonaljle  length  of  time  as  to  charge 
liable  for  an  injury  to  a  motorman  a  servant  with  knowledge  that  there 
caused  by  a  defecti\e  piece  of  track,  was  no  intention  to  change  the  same, 
where  the  company  promised  the  day  be-  WeTjer  Wagon  Co.  v.  Kehl  (1891)  40 
fore  the  accident  to  have  the  defect  rem-  111.  App.  585,  Affirmed  in  (1892)  139 
edied,  but  neglected  to  do  so.  Harris  v.  111.  044,  29  N.  E.  714. 
Hewitt  (1896)  64  Minn.  54,  65  N.  W.  In  Einclca  Go.  v.  Bass  (1886)  81  Ala. 
1085.  200,   00   Am.   Rep.    152,  8   So.   216,  the 

In  Belair  v.  Chicago  &  N.  W.  R.  Go.  court  set  aside  a  verdict  for  a  miner 
(1876)  43  Iowa,  602,  the  court  refused  where  the  tendency  of  the  fuses  sup- 
to  say,  as  a  matter  of  law,  that  a  brake-  plied,  to  hang  fire,  had  become  known 
man  waived  his  objection  to  a  defective  to  him  six  days  before  he  was  injured, 
drawbar  by  continuing  in  the  service  through  his  returning  to  the  mine  in 
about  three  months,  during  which  he  the  belief  that  the  fire  communicated  to 
had  occasional  opportunities  for  ascer-  the  fuse  had  been  extinguished;  and  the 
taining  whether  the  master's  promise  court  set  aside  a  verdict  for  a  miner 
bad  been  kept.  the   effect   that  the  plaintiff   could   not 

A  servant  is  not,  as  matter  of  law,  to  recover  if  he  continued  work  beyond  a 
be  held  negligent  for  continuing  to  use  reasonable  time.  This  case  was  followed 
a  defective  blojk  for  shipping  cars,  where  in  Davis  v.  Graham  ( 1892)  2  Colo.  App. 
he  called  attention  to  its  condition  three  210,  29  Pac.  1007,  where  a  judgment  for 
days  before  the  accident  and  had  been  the  plaintiff  was  reversed  because  the 
promised  that  safer  ones  would  be  fur-  trial  judge  had  not  given  an  instruction 
nished  promptly.  Lehigh  Vallcij  Coal  indicating  to  the  jmy  the  law  as  to 
Co.  V.  Warrek  (1898)  28  C.  C.  A.  540,  reasonable  time. 
55  U.   S.  App.  437,  84  Fed.  866.  Where  a  miner  drew  the  attention  of 

A  brakeman  is  not,  as  a  matter  of  his  superintendent  to  the  danger  aris- 
law,  negligent  in  continuing  to  use  a  de-  ing  from  the  constant  fall  of  pieces  of 
fective  "lantern  six  days  after  the  con-  coal  from  the  roof  of  a  gangway  which 
ductor  has  promised  to  furnish  a  new  was  being  cleared  without  being  tim- 
one.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Lon-  bered,  it  is  for  the  jury  to  say  whether 
tiigan   (1895)   56  Kan.  109,  42  Pac.  343.   he  was  negligent  in  continuing  to  work 

A  section  hand  is  not,  as  matter  of  for  three  or  four  days  in  reliance  upon 
law,  g'uilty  of  contributory  negligence  the  assurance  of  the  superintendent  thai 
in  remaining  in  the  employ  of  a  rail-  there  was  no  danger,  and  that  the  de- 
road  company  for  three  or  four  days  af-  fective  conditions  would  be  removed, 
ter  learning  of  a  defect  in  the  brake  of  RrdtJoii  v.  Utah  P.  R.  Co.  (1887)  5 
a  hand  car  on  which  he  has  been  em-  Utah,  344,  15  Pac.  262.  A  nonsuit 
ployed,  where  the  road  master  states  should  not  be  granted  in  an  action  for 
that  he  will  have  the  defect  remedied,  injuries  sustained  in  a  mine,  wher:' 
and  the  section  hand  has  himself  trans-  plaintifi'  has  shown  that  the  place  wn.- 
ferred  to  another  Q.n\  on  which  he  is  dangerous,  that  he  reported  such  cor- 
Vol.  I.  M.  h  S.  —  -1 
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With  respect  to  dangers  created  by  the  incompetency  or  unfitness 
of  a  coservant,  it  has  been  laid  down  that  contributory  negligence  will 
not  be  inferred  in  any  case  where  the  injured  servant  was  justified  in 
supposing  that  by  the  use  of  additional  care  he  might  safely  perform 

dition  to  the  agents  of  the  employer  the  The  ease  was  left  to  the  jury  where 

day  before  the  accident,  who  promised  the  servant  was  Injured  two  days  after 

to  watch  the  same  and  timber  it  when  the  giving  of  a  promise  of  repairs,  by 

necessary,  and  assured  him  of  its  safety,  reason  of  the  fact  that  the  bearings  of 

and  directed  him  to  continue  work;  and,  a   saw   became    worn,   the    result   being 

in    reliance   on   such   promises   and   as-  that  a  portion  of  the  batten  was  broken 

suranees,  he  did  so  and  received  the  in-  off  and  struck  him.     Bell  d  C.   Co.  v, 

juries  complained  of.     Miller  v.  Bullion-  Applegate    ( 1901 )    23  Ky.  L.  Rep.  470, 

Beck  &  G.   Mill.  Go.    (1898)    18   Utah,  62  S.  W.  1124. 

358,  55  Pae.  58.  Where  a  servant  in  a  It  is  not  negligence,  as  a  matter  of 
mine,  who  was  exposed  to  the  risk  of  law,  for  a  servant  who  is  operating  rolls 
injury,  owing  to  the  loose  condition  of  used  for  converting  pig  iron  into  "mer- 
the  rock  in  the  roof  of  a  mine,  went  on  chant  iron,"  to  continue  work  for  one 
working  in  reliance  upon  the  superin-  week  after  a  promise  has  been  given  to 
tendent's  promise  to  have  the  place  of  remedy  defects  therein.  East  Ghicago 
work  made  secure,  and  was  injured  Iron  &  Steel  Go.  v.  Williams  (1897)  17 
within  twenty-four  hours  afterward  by  Ind.  App.  573,  47  N.  E.  26. 
the  fall  of  some  apparently  solid  rock  It  is  a  question  for  the  jury  whether 
which  was  carried  down  with  a  portion  an  employee  in  charge  of  a  steam  pump 
of  the  loose  rock,  he  was  held  not  to  was  so  reckless  that  he  could  not  re- 
have  remained  at  work  for  an  unreason-  cover,  where  the  evidence  is  tliat  he  re- 
able  time.  Taylor  v.  Star  Goal  Go.  ceived  a  promise  that,  as  soon  as  cer- 
(1890)  110  Iowa,  40,  81  N.  W.  249.  tain  workmen  returned,  repairs  would 
A  common  laborer  injured  owing  to  be  made  in  a  defective  valve  in  a  steam 
the  want  of  a  guard  on  an  endless  pipe  which  permitted  an  escape  of  steam 
chain,  and  the  want  of  sufficient  light,  into  the  cylinder,  sufficient  to  start  the 
two  days  after  a  promise  was  given  to  pump;  that  a  new  pump  was  erected, 
remedy  the  dangerous  conditions,  was  but  the  valve  was  not  repaired;  that  the 
allowed  to  recover  in  Jensen  v.  Hudson  escaping  .steam,  while  sufficient  to  start 
Saiiniill  Co.  (1897)  98  Wis.  73,  73  N.  the  old  pump,  had  not  started  the  new 
W.  434.  pump  until  the  occasion  of  the  injury 
Where  the  collar  of  a  wood-working  to  the  employee,  which  occurred  about 
machine,  called  a  "shaper,"  was  out  of  thirty  days  after  the  promise  to  repair, 
order,  in  such  a  way  that  the  hands  of  Mann  v.  Lake  Shore  d  M.  8.  R.  Go. 
the  operator  were  liable  to  be  jerked  (1900)  124  Mich.  641,  83  N.  W.  596. 
against  the  knives,  the  court  refused  to  A  servant  who  has  received  a  promise 
hold,  as  a  matter  of  law,  that  a  servant  that  the  valves  of  a  hydraulic  crane, 
could  not  reasonably  wait  two  weeks  for  which  were  so  much  out  of  order  that 
the  fulfilment  of  the  promise  of  the  su-  the  crane  was  not  under  control,  will  be 
perintendent  to  remedy  the  defects  in  repaired,  cannot  be  held,  as  matter  of 
the  machine,  although  the  latter  had  re-  law,  to  have  waited  so  long  as  to  lose 
peatedly  made  the  same  promise  before  the  benefit  of  such  promise,  where  he 
and  failed  to  keep  it.  Meyer  v.  Gund-  was  injured  within  six  days  after  the 
lach'Nelson  Mfg.  Go.  (1896)  67  Mo.  promise  was  made.  Daugherty  v.  Mid- 
App.  389.  land  Steel  Go.   (1899)   23  Ind.  App.  78, 

In  Koihenberger  v.  Northwestern  Con-  53  N.  E.  844. 

sol.  Min.  Go.    (1894)    57  Minn.  461,  59  A  servant  injured  a  few  hours  after 

N.  W.  531,  the  court  refused  to  set  aside  receiving    a    promise   th<it   better    light 

a  verdict  to  the  effect  that  a  period  of  would  be  provided  is  entitled  to  recover, 

ten  days  was  not  an  unreasonable  period  Hinft  £  Co.  v.  O'Neill    (1900)    187  111. 

during   which    to    continue    work   in    a  337,  58  N.  E.  416,  Affirming   (1900)   88 

mill,   although   the   defects   in   the   ma-  III.   App.    162. 

chinery   might   have   been   remedied    in  A  servant  injured  by  the  upsetting  of 

about  two  days  if  all  the  other  repairs  a  truck  loaded  with  hot  iron,  owing  to 

had  been  postponed  to  the  task  of  re-  the  fact  that  the  truck  and  track  were 

moving  the  danger  complained  of.  out  of  repair,  may  recover,  where  it  ap- 
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his  duties  ;*  nor  where  he  might  reasonably  have  thought  that  he  could 
supervise  the  other  servant's  conduct,  so  as  temporarily  to  avoid  any 
danger  from  his  presence.® 

The  comparative  rarity  of  the  instances  in  which  the  courts  have 
undertaken  to  declare,  as  a  matter  of  law,  that  even  the  giving  of  a 
promise  would  not  excuse  the  servant  for  remaining  in  the  employ- 
ment, is  indicative  of  the  extreme  reluctance  with  which  they  inter- 
fere with  the  verdicts  of  juries  on  this  class  of  cases.  Some  illustra- 
tive decisions  are  cited  in  the  note  below.® 

431.  Decisions  restricting  or  ignoring  the  doctrine  as  to  the  effect  of 


pears  that  the  accident  happened  two 
or  three  days  after  a  promise  had  been 
given  to  remedy  the  defect.  Ray  y. 
Diamond  State  Steel  Co.  (1900)  2  Penn. 
(Del.)    525,  47   Atl.   1017. 

Evidence  that  the  master's  representa- 
tive had  promised  to  increase  the  nmn- 
ber  of  servants  in  a,  few  days  is  suffi- 
cient to  take  the  case  to  the  jury,  who 
have  then  to  decide  whether  the  plain- 
tiff continued  to  work  for  more  than  a, 
reasonable  time  after  such  promise. 
Joliet.  A.  <£  N.  R.  Go.  v.  Velie  (1891; 
111.)   26  N.  E.  1086. 

*Curram,  v.  A.  H.  Stange  Go.  (1898) 
98  Wis.  598,  74  N.  W.  377  (servant  in 
sawmill  resumed  work  in  reliance  on  a 
promise  to  furnish  another  sawyer,  and 
was  injured  a.  few  hours  afterward). 

The  work  of  directing  the  movement 
of  logs  as  they  are  rolled  down  an  in- 
cline is  not  so  extremely  dangerous,  in 
view  of  the  incompetency  of  a  fellow 
workman  who  starts  such  logs,  that  the 
court  should  charge,  as  a  matter  of  law, 
that  the  workman  injured  was  guilty 
of  culpable  negligence  in  remaining  at 
work,  notwithstanding  the  employer's 
promise  to  put  a  competent  man  in  the 
place  of  the  negligent  em'ployee.  Gross 
Lake  Lodging  Co.  v.  Joyce  (1897)  28 
C.  C.  A.  250,  55  U.  S.  App.  221,  83  Fed. 
989    (time  of  continuance  not  stated). 

=  Maitland  v.  Gilbert  Paper  Co. 
(1897)  97  Wis.  476,  72  N.  W.  1124  (en- 
gineer in  charge  of  stationary  engine  in- 
jured by  incompetency  of  a  fireman, — 
not  stated  how  long  after  the  promise 
the  accident  occurred). 

A  verdict  for  a  blacksmith  injured 
through  the  incompetence  of  a  helper 
will  not  be  set  aside  where  the  injury 
was  received  four  days  after  the  master 
promised  to  furnish  another  assistant, 
and  the  testimony  leaves  it  doubtful 
whether  he  ought,  as  a  reasonable  man, 
to  have  apprehended  the  occurrence  of 


some  accident.  Lyherg  v.  Northern  P. 
R.  Go.  (1888)  39  Minn.  15,  38  N.  W. 
632. 

°A  locomotive  fireman  who,  after 
complaining  of  the  absence  of  a  shield 
on  the  glass  indicating  the  oil  supply 
for  the  cylinder,  and  receiving  the  en- 
gineer's promise  to  see  that  a  shield  is 
furnished,  leaves  the  terminal  station 
where  the  shield  can  be  procured;  and 
proceeds  on  a  trip,  knowing  that  the 
promise  has  not  been  and  cannot  be  ful- 
filled until  the  return,  has  been  held  un- 
able to  recover  for  an  injury  caused  by 
the  bursting  of  the  glass.  Albrecht  v. 
Chicago  &  N.  W.  R.  Go.  (1901)  108 
Wis.  530,  53  L.  R.  A.  653,  84  N.  W.  882. 
In  this  case  the  essential  ground  of  the 
decision  seems  to  have  been  the  immi- 
nence of  the  danger;  but  stress  was  also 
laid  upon  the  facts  that  the  fireman 
never  expected  to  use  the  engine  after 
the  trip  on  which  he  was  about  to  start, 
and  that  it  was  the  regular  course  of  the 
business  to  have  such  defects  remedied 
at  the  end  of  each  trip. 

A  vicious  horse  with  an  old  and  rot- 
ten harness  upon  it  constitutes  a  com- 
bination of  conditions  so  likely  to  cause 
an  accident  that,  if  the  servant  is  in- 
jured in  driving  the  animal,  he  cannot 
recover  on  the  ground  that  he  had  re- 
ceived, three  days  previously,  a  promise 
that  the  harness  would  be  repaired  or  a 
new  one  furnished.  Levesque  v.  Janson 
(1895)  165  Mass.  16,  42  N.  E.  335.  An 
independent  reason  for  denying  recovery 
in  this  case  was  that  a  new  harness  had 
been  furnished,  in  accordance  with  the 
promise,  and  might  have  been  used. 

An  experienced  employee  cannot  re- 
cover if  he  continues,  even  for  an  hour 
or  two,  to  encounter  the  obvious  and  im- 
mediate danger  of  using  a  cracked  saw 
to  cut  steel  plates.  Erdman  v.  Illinois 
Steel  Co.  (1897)  05  Wis.  6,  69  N.  W. 
993. 
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a  promise. — In  Scotland  the  scope  of  the  doctrine  with  regard  to  the 
effect  of  a  promise  has  been  considerably  restricted  by  two  cases.-'  But 
owing  to  the  fact  that  both  cases  were  decided  with  relation  to  the 
sufficiency  of  the  complaint,  it  is  dilRcult  to  say  what  the  precise  the- 
ory is  which  prevails  in  that  country.^ 

In  ]\Iassachusetts  a  decision  has  recently  been  rendered  in  which 
the  court  shows  some  inclination  to  limit  the  application  of  the  doc- 
trine respecting  a  promise,  to  cases  in  which  the  servant  was  operat- 


'  According  to  one  of  these  the  doc- 
trine inures  to  the  advantage  of  the 
servant  only  in  cases  where  the  negli- 
gence of  the  master  consists  in  the  vio- 
lation of  a  statutory  duty.  Oriohton  v. 
Keir  (1863)  1  Sc.  'Sess.  Cas.  3d  series, 
407,  Distinguishing  on  thisi  ground 
Clarke  v.  Holmes  (1862)  7  Hurlst.  & 
N.  fl.S",  31  L.  J.  Exch.  N".  S.  356,  8  Jur. 
N.  S.  992,  10  Week.  Rep.  405  (see  §§418, 
420,  sujira).  The  precise  ruling  was  that 
in  an  action  by  a.  railway  laborer  to  re- 
cover for  an  injury  caused  by  the  unfit- 
ness of  a  horse,  allegations  that  the  mas- 
ter was  aware  of  the  animal's  unfitness, 
had  promised  to  provide  another,  and  had 
induced  the  plaintiff  to  go  on  working  by 
a  promise  of  giving  him  an  assistant  to 
lessen  the  dangers,  which  promise  the 
master  had  not  fulfilled,  show  that  the 
plaintiff  knew  of  the  danger  of  working 
with  the  horse  and  had  no  claim  against 
the  master.  The  position  taken  was 
simply  that  the  servant  had  been  work- 
ing all  along  with  the  same  horse.  He 
was  accordingly  neither  in  a  better  nor 
a,  worse  position  in  consequence  of  his 
resumption  of  work  at  the  request  of 
the  defendant,  while  the  implied  eon- 
tract  remained  the  same  as  before.  The 
theory  thus  adopted  as  to  the  effect  of 
the  English  decision  cited  is  based  upon 
what  the  present  writer  conceives  to  be 
a  misunderstanding  of  its  rationale.  It 
is  submitted  that  there  is  nothing  in  the 
opinions  which  can  fairly  be  construed 
as  a  declaration  that  the  doctrine  pro- 
pounded was  applicable  only  in  cases 
where  a  statute  had  been  violated.  Nor 
does  such  a  theory  receive  any  support 
from  the  subsequent  English  cases  in 
which  a  promise  was  involved.  In  Smith 
v.  Harvard  (1870)  22  L.  T.  N.  S.  130, 
the  case  went  off  on  the  point  that  the 
servant  by  whom  the  promise  was  made 
was  a  mere  fellow  servant,  and  the  scope 
of  the  doctrine  as  to  the  effect  of  a 
promise  was  not  discussed  under  its  gen- 
eral aspects.  In  Williams  v.  Whitiall 
(Q.  B.  D.  1885)   80  L.  T.  Journ.  101,  2 


Times  L.  R.  105,  the  action  in  which  the 
ser^iant  was  allowed  to  recover  was 
brought  under  the  employers'  liability 
act  of  1880.  But  it  cannot  reasonably 
be  inferred  from  the  language  of  the 
court  that  it  was  intended  to  confine  the 
scope  of  the  decision  to  such  actions. 
The  statement  of  Bowen  and  Fry,  L.  JJ., 
in  Thomas  v.  Qtiartermaine  (1887)  L.  R. 
18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  Div. 
340,  57  L.  T.  N.  S.  537,  35  Week.  Rep 
555,  51  J.  P.  516,  that  the  effect  of  the 
decision  in  Clarice  v.  Holmes  was  that 
the  mere  fact  of  the  servant's  knowledge 
of  a  risk  created  by  a  breach  of  a  stat- 
ute was  not  sufficient  to  bar  his  action 
cannot  fairly  be  construed  as  a  categori- 
cal expression  of  opinion  that  the  doc- 
trine thus  declared  to  have  been  estab- 
lished was  never  applicable,  unless  such 
a  breach  was  involved. 

In  the  second  of  the  Scotch  cases  re- 
ferred to  in  the  text,  it  was  held  that 
a  complaint  was  demurrable  which 
averred  in  effect  that  the  plaintiff  was 
well  acquainted  with  the  work  to  be 
done,  that  he  knew  there  were  no  proper 
materialsi  furnished  for  making  the  im- 
plements the  defects  of  which  caused  his 
injury,  and  that  he  had  complained  of 
this  to  the  foreman,  and  had  received  a 
promise  that  "the  necessary  materials 
would  be  supplied.  M'Qee  v.  Eglinton 
Iron  Go.  (1883)  10  Sc.  Sess.  Cas.  4th 
series  955. 

^In  McAulay  v.  Brownlie  (1860)  22 
Sc.  Sess.  Cas.  2d  series  975,  and  Somei- 
ville  V.  Gray  (1863)  1  Sc.  Sess.  Cas.  3d 
series  708,  the  evidence  showed  that  the 
injured  workmen  knew  of  the  danger  to 
which  they  were  exposed,  and  that  they 
received  a  promise  from  the  masters' 
foremen  that  the  cause  of  the  danger 
would  shortly  be  removed.  The  ques- 
tion of  the  servants'  acceptance  of  the 
risk  or  contributory  negligence  was  not 
discussed,  the  cases  being  made  to  turn 
upon  whether  the  foremen  were  vice 
principals  or  not. 
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ing  the  defective  appliance,  and  to  deny  its  benefits  to  an  employee 
whose  functions  are  to  keep  certain  parts  of  the  appliance  in  order.^ 
No  reasons  are  suggested  for  drawing  this  distinction,  and,  so  far  as 
the  decision  is  based  upon  the  existence  of  such  a  distinction,  it  seems 
to  be  of  very  questionable  correctness.  But  on  the  facts  it  is  doubtless 
sustainable  for  the  reason  that  the  promise  was  not  given  by  any  em- 
ployee who  was  authorized  to  make  it  in  the  employer's  behalf. 

In  one  Wisconsin  case  it  was  said  to  be  quite  doubtful  whether  the 
rule  that  a  servant  is  entitled  to  go  on  working  for  a  reasonable  time 
after  a  promise  to  remove  a  danger,  without  his  being  charged  with 
an  assumption  of  the  risk,  is  applicable  to  any  other  cases  except  those 
in  which  machinery  or  tools  are  found  to  be  defective.*  But  it  will  be 
apparent,  on  referring  to  §  421,  note  8,  supra,  and  note  5  to  the  pres- 
ent section,  that  the  Federal  decision  cited  by  the  court^  does  not 
warrant  this  expression  of  doubt, — at  all  events  with  relation  to  the 
circumstances  involved. 

In  a  New  York  case  in  which  recovery  was  denied  on  the  ground 
that  the  injury  was  caused  by  a  simple  appliance,  the  defects  of  which 
were  understood  as  fully  by  the  servant  as  by  the  employer,  and  that, 
for  this  reason,  no  negligence  was  imputable  to  the  master,  the  court 
declined  to  attribute  any  differentiating  significance  to  the  fact  that 
the  employer  had  promised  to  furnish  a  safer  instrumentality.''    The 

'Silvia  V.  Wa)iipanoag  Mills  (1900)  sented)  sliows  the  position  of  the  court 
177  Mass.  194,  58  N.  E.  590.  There  the  with  regard  to  the  main  and  subsidiary 
hand  of  a  picker  boss  was  canglit,  while  questions  involved:  "As  a  general  rule 
he  was  repairing  the  machine,  in  the  it  is  to  be  supposed  that  the  master  who 
beater  of  a  picker  which  started  o^\'ing  employs  a  servant  has  a  better  and  more 
to  the  fact  that  a  shipper  was  defective  comprehensive  knowledge  as  to  the  ma- 
and  allowed  the  belt  to  shift.  Recov-  chinery  and  materials  to  be  used  than 
cry  was  denied  upon  evidence  which  the  employee,  who  has  claims  upon  his 
showed  that  he  had  made  no  complaint  protection  against  the  use  of  defective 
to  the  overseer,  but  that  two  or  three  or  improper  materials  or  appliances 
days  before  the  accident  he  had  observed  while  engaged  in  the  performance  of  the 
the  shipper  to  be  defective,  and  had  service  required  of  him.  The  rule  stated, 
taken  it  to  the  boss  machinist,  who  had  however,  is  not  applicable  in  all  eases, 
no  authority  over  him,  to  get  a  new  one,  and  where  the  servant  has  equal  knowl- 
and,  as  there  were  none  on  hand,  had  edge  with  the  master  as  to  the  machin- 
put  it  back,  by  the  orders  of  the  machin-  ery  used  or  the  means  employed  in  the 
ist,  who  promised  to  procure  another  performance  of  the  work  devolving  upon 
in  a  few  days.  him,  and  a  full  knowledge  of  existing  de- 

*  Showaltrr  v.  Fairhanks  (1894)  88  fects,  it  does  not  necessarily  follow  that 
Wis.  376,  60  N.  W.  257  (trench  caved  the  master  is  liable  for  injuries  sus- 
iii)_  tained  by  reason  of  the  use  thereof.     In 

'Go'wen  v.  Barley  (1893)  6  C.  C.  A.  considering  the  application  of  the  rule 
190,  12  U.  S.  App.  574,  56  Fed.  973.  just  stated,  due  regard  must  be  had  to 

''Marsh  v.  Chickcring  (1886)  101  N.  the  limited  knowledge  of  the  employee, 
y.  396,  5  N.  E.  56  (ladder  not  being  pro-  as  to  the  machinery  and  structure  on 
vidcd  with  spokes  slipped  under  a  serv-  which  he  is  employed  and  to  his  capacity 
ant  who  had  mounted  it  to  light  a  and  intelligence,  and  to  the  fact  that  the 
lamp).  The  following  extract  from  the  servant  has  a  right  to  rely  upon  the 
majority    opinion    (Ruger,    Ch.    J.,    dis-  master  to  protect  him  from  danger  and 
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injury,  and  in  selecting  the  agent  from 
which  it  may  arise.     .  .     In    cases, 

however,  where  persons  are  employed  in 
the  performance  of  ordinary  labor,  in 
which  no  machinery  is  used,  and  no  ma- 
terials furnished,  the  use  of  which  re- 
quires the  exercise  of  great  skill  and 
care,  it  can  scarcely  be  claimed  that  a 
defective  instrument  or  tool  furnished 
by  the  master  of  which  the  employee 
has  full  knowledge  and  comprehension, 
can  be  regarded  as  making  out  a  case  of 
liability  within  the  rule  laid  down.  A 
common  laborer  who  uses  agricultural 
implements  while  at  work  upon  a  farm 
or  in  a  garden,  or  one  who  is  employed 
in  any  service  not  requiring  great  skill 
and  judgment,  and  who  uses  the  ordin- 
ary tools  employed  in  such  work,  to 
which  he  is  accustomed  and  in  regard  to 
which  he  has  perfect  knowledge,  can 
hardly  be  said  to  have  a  claim  against 
his  employer  for  negligence,  if  in  using 
a  utensil  which  he  knows  to  be  defective, 
he  is  accidentally  injured.  It  does  not 
rest  with  the  servant  to  say  that  the 
master  has  superior  knowledge,  and  has 
thereby  imposed  upon  him.  He  fully 
comprehends  that  the  instrument  which 
he  employs  is  not  perfect,  and  if  he  is 
thereby  injured  it  is  by  reason  of  his 
o'wn  fault  and  negligence.  The  fact  that 
he  notified  the  master  of  the  defect  and 
asked  for  another  instrument,  and  the 
master  promised  to  furnish  the  same,  in 
such  a  case,  does  not  render  the  master 
responsible  if  an  accident  occurs.  We 
ha,ve  been  referred  to  no  adjudicated 
case  which  upholds  the  liability  of  a 
party  under  circumstances  of  the  same 
character  as  those  presented  by  the  evi- 
dence here.  A  rule  imposing  such  a  lia- 
bility in  the  case  considered  would  be 
far  reaching,  and  would  extend  the  prin- 
ciple stated  to  many  of  the  vocations  of 
life  for  which  it  was  never  intended.  It 
is  one  of  a  just  and  salutary  eharatter, 
designed  for  the  benefit  of  employees  en- 
gaged in  work  where  machinery  and  ma- 
terials are  used  of  which  they  can  have 
but  little  knowledge,  and  not  for  those 
engaged  in  ordinary  labor  which  only 
requires  the  use  of  implements  with 
which  they  are  entirely  familiar.  The 
plaintiff  was  of  the  latter  class  of  la- 
borers, and  the  work  in  which  he  was 
engaged  was  not  of  a  character  which 
would  entitle  him  to  the  protection  of 
the  principle  referred  to." 

Later  New  York  cases  in  which  the 
doctrine  of  this  case  has  been  approved 
are  cited  in  note  8,  infra.    It  has  also 


been  followed  in  other  states,  as  shown 
by  the  subjoined  rulings : 

One  employed  to  make  general  repairs 
about  a  building  is  guilty  of  negligence 
in  attempting  to  ascend  a  ladder  placed 
on  a  slippery  floor,  without  himself  ar- 
ranging, under  his  duty  of  general  re- 
pairing, some  appliance,  fixture,  or 
guard  to  make  the  foot  of  the  ladder  se- 
cure, although  the  employer  had  previ- 
ously promised  to  procure  a  safe  ladder. 
Corcoran  v.  Milwaukee  Gaslight  Co. 
(1892)  81  Wis.  191,  51  N.  W.  328.  An 
employer  is  not  liable  for  personal  in- 
juries sustained  by  his  employee  because 
of  an  obvious  defect  in  a  ladder,  consist- 
ing of  the  nails  being  partially  with- 
drawn from  the  steps,  and  which  could 
have  been  easily  remedied  with  a  stone 
or  brick  if  a  hatchet  or  hammer  was  not 
obtainable,  although  he  had  informed  the 
employer  thereof  and  the  latter  had  told 
him  it  was  safe  for  the  present,  but 
promised  to  remedy  it.  Meador  v.  Lake 
Shore  &  M.  8.  B.  Co.  (1894)  138  Ind. 
290,  37  N.  E.  721.  The  rule  that  the 
master  is  responsible  for  damages  re- 
sulting to  a  servant  from  defects  in  ma- 
chinery and  appliances  of  which  the 
servant  has  notified  him  and  which  he 
has  promised  to  repair  governs  cases  in 
which  machinery  or  tools  that  are  used 
in  the  work  are  discovered  to  be  danger- 
ously defective  while  in  use,  and  to  cases 
in  which  tools  or  machinery  are  neces- 
sary for  the  safe  performance  of  the 
work.  It  has  no  application  to  a  case 
where  the  service  required  is  simple 
manual  labor  without  tools  or  machin- 
ery, and  where  no  such  tools  or  appli- 
ances are  necessary  to  the  performance 
of  the  work  with  a  reasonable  degree  of 
safety.  Gowen  v.  Barley  (1893)  6  C. 
C.  A.  190,  12  U.  S.  App.  574,  56  Fed. 
973,  where  it  was  held  that  a  servant 
could  not  recover  damages  for  the  breach 
of  his  employer's  promise  to  furnish 
skids  for  the  purpose  of  transferring  a 
box  weighing  about  250  pounds  from  one 
railroad  car  to  another,  only  about  5 
feet  away.  The  general  principle  laid 
down  in  Marsh  v.  Chickering  (1886) 
101  N.  Y.  396,  5  N.  E.  56,  was  approved, 
but  the  decision  was  also  based  on  the 
consideration  that  the  promise  was  not 
that  a  danger  would  be  removed,  but 
merely  that  additional  facilities  for  do- 
ing the  work  would  be  furnished. 

In  a  short  per  curiam  judgment  it  has 
been  held  that  a  painter  who  uses  a  de- 
fective ladder,  knowing  its  defective  con- 
dition, assumes  the  risk  of  its  use,  and 
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effect  of  this  decision,  when  taken  in  connection  with  two  other  rulings 
of  the  same  court^  i&  to  establish  in  this  state  the  doctrine  that,  not- 
withstanding a  promise  of  the  master  to  render  the  conditions  safer, 
the  risks  arising  from  the  character  or  condition  of  simple  appliances, 
are  assumed  by  the  servant,  in  so  far  as  they  are  known  to  him,  while, 
in  the  case  of  appliances  not  coming  under  that  description,  the  effect 
of  such  a  promise  is  to  shift  the  responsibility  to  the  master  for  a  cer- 
tain period.* 


cannot  recover  the  injuries  sustained  by 
falling  therefrom,  although  his  employer 
promised  to  supply  him  with  a,  better 
ladder,  directing  him  to  use  the  defect- 
ive one  in  the  meantime.  The  decision 
was  put  on  the  broad  ground  that  the 
servant  had  wantonly  and  recklessly  en- 
countered a  risk  of  an  obvious  char- 
acter. St.  Louis,  A.  d  T.  R.  Co.  v.  Kel- 
ton  (1892)  55  Ark.  483,  18  S.  W.  933. 
JNo  cases  are  cited,  but  the  decision  was 
probably  based  on  Marsh  v.  Ghickering, 


In  Illinois  Steel  Co.  v.  Schymanowshi 
(1896)  162  111.  461,  44  N.  E.  876,  the 
court  seems  to  consider  that  this  qualifi- 
cation of  the  general  rule  is  referable, 
not  only  to  the  fact  that  the  danger  in 
such  case  is  obvious,  but  that  the  con- 
tinued use  of  the  tool  after  knowledge 
of  the  defect,  and  after  the  lapse  of  more 
than  a  reasonable  time  since  the  prom- 
ise to  remedy  it  was  made,  indicates 
recklessness.  This  introduction  of  the 
factor  of  reasonable  time  is  not  justi- 
fied by  anything  said  by  the  New  York 
court,  and  it  must  therefore  remain 
somewhat  doubtful  whether  the  New 
York  ruling  would  be  followed  in  Il- 
linois without  reservation,  if  the  con- 
sideration here  emphasized  were  elim- 
inated from  the  case. 

In  Missouri  it  is  held  that  to  continue 
using  even  a  simple  appliance  in  reliance 
upon  the  master^s  promise  is  not  negli- 
<j-ence,  as  a  matter  of  law.  Warner  v. 
Chicago,  R.  I.  &  P.  B.  Go.  (1895)  62 
Mo.  App.  192. 

'  Laning  v.  New  York  C.  R.  Go.  ( 1872 ) 
49  N.  Y.  521,  10  Am.  Rep.  417 ;  Svyeeney 
V.  Berlin  &  J.  Envelope  Co.  (1886)  101 
N.  Y.  520,  54  Am.  Rep.  722,  5  N.  E.  358. 
See  §  426,  note  6,  supra.  The  actual 
date  of  the  latter  of  these  cases  is  sub- 
sequent to  that  of  Marsh  v.  Ghickering, 
supra,  though  it  was  decided  in  the 
same  year. 

'  In  Spencer  v.  Worthington  (1899)  44 
App.  Div.  496,  60  N.  Y.  Supp.  873,  the 
court  rejected  the  contention  of  counsel 


that  this  doctrine  had  been  adopted  in 
New  Yoi-k.  But  the  writer  confesses  his 
inability  to  see  how  any  other  conclu- 
sion is  possible,  when  the  language  used 
and  the  facts  discussed  in  the  CAses  cited 
in  the  last  note,  and  in  Marsh  v.  Ghick- 
ering, are  collated.  In  the  earlier  cises 
the  doctrine  of  Clarke  v.  Holmes  ( 1861 ) 
7  Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S. 
356,  8  Jur.  N.  S.  992,  10  Week.  Rep.  405, 
was  expressly  approved.  In  Mnrnh  v. 
Ghickering  that  doctrine  is  not  followed, 
and  the  difl'erentiating  element  relied 
upon  is  unquestionably  the  simple  char- 
acter of  the  appliance. 

In  the  Spencer  Case  the  court  ex- 
pressed the  opinion  that  the  distinction 
suggested  by  counsel  did  not  rest  on  any 
logical  foundation.  In  this  opinion  the 
present  writer  fully  agrees,  for  reasons 
stated  in  the  text.  But  he  is  unable  to 
concur  in  the  inference  which  seems  to 
be  drawn  by  the  court  from  this  absence 
of  any  logical  foundation  for  the  distinc- 
tion, vie.,  that  the  doctrine  of  Marsh  v. 
Ghickering  is  applicable  to  all  kinds  of 
appliances,  since  it  was  held  that  no  re- 
covery could  be  had  by  a  servant  who 
was  injured,  while  oiling  machinery 
with  a  can  which  had  a  short  spout, 
after  the  employer  had  promised  to  fur- 
nish one  with  a  long  spout.  Such,  also, 
seems  to  be  the  effect  of  two  other  deci- 
sions, in  both  of  which  contributory  neg- 
ligence was  held  to  be  a  bar  to  the  ac- 
tion, and  the  legal  consequences  of  an 
assurance  that  there  is  no  present  dan- 
ger was  distinguished  from  those  of  a 
promise  of  future  protection.  In  one, 
an  employee  engaged  in  moving  sand 
from  a  sand  bank,  and  familiar  with 
that  kind  of  labor,  was  denied  recovery 
for  an  injui-y  caused  by  the  caving  in 
of  overhanging  gravel  and  sod,  notwith- 
.standing  the  prior  promise  of  his  em- 
ployer to  make  the  bank  secure  in  a  day 
or  two.  McCarthy  v.  Washburn  (1899) 
42  App.  Div.  252,  58  N.  Y.  Supp.  1125. 
In  the  other,  an  action  was  held  not  to 
be  maintainable  for  an  injury  resulting 


1224  MASTER  AND  SERVANT.  foHAP.  xxit. 

It  is  difficult  to  see  any  rational  ground  npon  which  the  distinction 
thus  indicated  can  be  sustained.  Its  adoption  can,  it  would  seem,  be 
justiiied  only  upon  the  hypothesis  that  one  or  other  of  the  following 
propositions  is  a  correct  statement  of  the  juristic  situation:  (1)  That, 
in  the  case  of  simple  appliances,  the  promise  of  the  master  does  not, 
in  any  way,  alter  or  shift  his  responsibility,  even  temporarily.  (2) 
That  the  quantitative  value  of  the  constructive  knowledge  imputed  to 
tlie  servant  with  regard  to  the  defects  in  such  appliance  is  different 
from  the  quantitative  value  of  such  actual  knowledge  as  he  may  ao 
quire  in  regard  to  more  elaborate  instrumentalities.  (3)  That  the 
danger  of  handling  simple  appliances  like  ladders,  spades,  axes,  etc., 
is,  as  a  matter  of  law,  so  serious  as  to  require  the  application  of  the 
rule  that  the  master's  promise  will  not  warrant  a  continuance  of  the 
service  where  the  hazards  to  which  the  servant  will  be  exposed  are 
so  imminent  that  no  prudent  man  would  encounter  them.  All  these 
proiDOsitions  are  manifestly  untenable ;  the  first  because  it  entails  the 
anomaly  of  gauging  the  effect  of  an  express  stipulation  by  the  nature 
of  the  subject-matter  to  which  it  relates ;  the  second,  because  it  in- 
volves a  logical  absurdity ;  the  third,  because  it  ignores  the  most  ob- 
vious facts.  The  conclusion  arrived  at  by  the  New  York  court  of 
appeals  is  possibly  to  be  explained  by  the  fact  that  its  attention  was 
not  properly  directed  to  the  rationale  of  tlie  effect  ascribed  to  a  prom- 
ise, as  being  essentially  a  stipulation  by  the  master  to  accept  tempo- 
rarily the  responsibility  for  any  accident  that  may  occur.  See  §  424, 
subd.  a,  ante.  It  seems  not  reasonable  to  suppose  that,  if  due  prom- 
inence had  been  given  to  this  aspect  of  the  relations  of  the  parties, 
the  learned  judges  who  concurred  in  the  decision  in  Marsh  v.  Ghick- 
ering  would  have  been  more  fully  alive  to  the  anomaly  of  the  posi- 
tion to  which  that  decision  commits  them.  It  is  evident  that,  so  fax  as 
other  jurisdictions  are  concerned,  tlie  authority  of  Marsh  v.  Ohicher- 
ing  and  the  cases  in  which  it  has  been  followed  is,  to  say  the  least,- 
greatly  impaired  by  the  omission  of  the  courts  to  discuss  adequately 
the  numerous  decisions  which,  as  the  preceding  sections  of  this  chap- 
ter indicate,  embody  a  doctrine  essentially  inconsistent  with  that 
adopted  in  ISTew  York. 

In  a  Maine  case  the  doctrine  as  to  the  effect  of  a  promise  has,  for 
some  reason  which  is  not  apparent,  been  altogether  ignored." 

from  the  fall  of  a  brick  through  the  un-  that  the   earlier  cases   cited  in  note   6, 

planked  floor  beams  of  a  building  under  .sHy^n/,  represent  the  sound  doctrine,  and 

construction,  although  the  employer  had  that    the    exception    to    that    doctrine 

previously  promised  to   safeguard  him.  which  is  embodied  in  Marsh  v.  Ghioker- 

Hanmyan  v.  SmMh  ( 1898 )  28  App.  Div.  lug  is  untenable.     See  text. 

176,  50  N.  Y.  Supp.  845.     But  the  cor-  "  In    Gonley    v.    American     Exp      Go 

rect  theory,  it  is  submitted,    is    rather  (1895)   87  Me.  352,  32  Atl.  965,  it  was 
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432.  Duty  of  servant  to  exercise  care  with  respect  to  the  defective 
instrumentality. —  The  fact  that  the  master  has  promised  to  repair  a 
defect  does  not  relieve  the  servant  of  the  duty  of  using  reasonable  care 
for  his  safety.-^  If  the  servant,  by  his  own  negligence  in  the  manner 
of  using  the  defective  appliance,  brings  injury  on  himself,  the  mas- 
ter vs^ill  not  be  liable.^ 

It  has  been  laid  down  that,  in  view  of  the  servant's  knowledge  of 
the  existence  of  an  abnormal  danger,  a  greater  degree  of  care  will  be 
required  of  him  than  if  he  had  not  known  of  the  defect  f  and  that  it 
is  always  an  essential  question,  whether  the  servant's  own  care  and 
precautions  were  proportionately  increased  in  view  of  his  knowledge 
of  the  danger.*  On  the  other  hand  the  position  has  been  taken  that 
where  an  employer  directs  a  servant  to  continue  using  a  defective  tool, 
and  at  the  same  time  promises  to  have  it  repaired,  the  employee  is 
not  bound  to  use  extra  care  is  using  the  tool.  All  that  is  required  of 
him,  it  is  said,  is  that,  for  the  purpose  of  protecting  himself  against 
injury,  he  shall  exercise  that  degree  of  care  which  a  man  of  ordinary 
prudence  would  exercise  when  employed  in  a  dangerous  service  of  a 
similar  description.®  For  practical  purposes,  however,  it  may  be  pre- 
sumed that  the  apparent  conflict  between  the  standards  of  duty  thus 
defined  is  merely  superficial.  It  will  hardly  be  contended  that  a  serv- 
ant was  in  the  exercise  of  ordinary  care,  if  his  conduct,  while  he  was 
using  a  defective  appliance,  was  merely  as  cautious  as  that  of  a  pru- 
dent person  using  the  same  appliance  in  a  sound  condition.  However 
this  may  be  it  is  clear  that  the  employer  cannot  hold  tlie  servant  to  the 
exercise  of  an  imerring  choice  of  the  best  method  of  obviating  diiH- 
culties  and  lessening  danger.  If  the  servant  uses  reasonable  and  or- 
dinary judgment,  he  does  all  that  can  be  required;  and  the  fact  that 

lield  that,  as  he  was  thoroughly  familiar  -  Hclililz  v.  Pahst  Breimng  Co.   (1894) 
with  the  condition  of  the  apparatus,  the  ,57  Minn.  303,  59  N.  W.  188.     A  servant 
plaintiff  could  not  recover  for  injuries  does  not  assume  the  risk  from  defective 
received  from  a  fall  while  he  was  trying  machinery  by  continuing  to  use  the  ma- 
to  push  to  a  sliding  door,    although    he  chinery,  where  he  relies  upon  the  prom- 
had  already  received  a  promise  that  it  ise  of  the  master  to  remedy  the  defect; 
should  be  repaired.  but  he  may  be  guilty    of    contributory 
^  Texas  &  N.  0.  R.  Co.  v.  Bingle  (1895)  negligence  in  performing  an  act  rendered 
9  Tex.  Civ.  App.  322,  29  S.  W.  674.     An  necessary  by  such    defect.     Gorman    v. 
employee  having  the  supervision  of  an-  Des  Moines  Briok  Mfg.    Go.    (1896)    99 
other   employee,  and  knowing  that  the  Iowa,  257,  68  N.  W.  674. 
latter   is  an   incompetent    and    careless  '  Meador  v.  Lake  Shore  &  M.  S.  R.  Co. 
workman,  who  trusts    himself    upon    a  (1894)   138  Ind.  290,  37  N.  E.  721. 
ladder  constructed  by  the  latter,  without  *  Jones    v.    Isiew    American    Pile    Co. 
examining  it,   cannot   recover  from   the  (1898)   21  R.  I.  125,  42  Atl.  509. 
master,   although   the    latter   failed    to  '  Missouri.  K.  d  T.  R.  Co.  v.  Puekett 
keep  his  promise  to  discharge  the  incom-  (1901)  62  Kan.  770,  64  Pac.  631. 
petent  employee.     Bolton  v.   Georgia  P. 
R.  Co.  (1889)  83  Ga.  659,  10  S.  E.  352. 
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his  judgment  may  not  prove  to  be  absolutely  the  best  does  not  relieve 
the  employer  from  liability.* 

The  doctrine  deducible  from  several  decisions  is  that  a  servant  who, 
after  intemiitting  the  use  of  the  defective  instrumentality  to  which 
the  promise  relates,  is  beginning  once  more  to  work  with  it  after  the 
lapse  of  a  period  reasonably  sufficient,  if  proper  diligence  has  been  ex- 
ercised, to  have  effected  the  restoration  of  normally  safe  conditions, 
is  entitled  to  act  upon  the  presumption  that  the  defect  no  longei' 
exists,  and  is  not  bound  to  institute  an  examination  for  the  pur- 
pose of  ascertaining  whether  the  promise  had  been  performed,  un- 
less there  is  some  indication  of  danger  which  would  put  a  prudent 
man  on  inquiry.'^  The  rule  thus  laid  down  is  merely  a  special  appli- 
cation of  the  general  principle  discussed  in  §§  354,  355,  409,  subd.  c, 
ante.  In  New  York,  on  the  other  hand,  it  would  seem  that  the  serv- 
ant is  deemed  not  to  be  in  the  exercise  of  ordinary  care  if,  under  sucli 
circumstances,  he  takes  it  for  granted  that  the  dangerous  conditions 
have  been  remedied ;  and  he  is  bound  to  make  an  examination,^  unless 

"Illinois  G.  R.  Co.  V.  Greighton  (1895)  105  feet,  is  not  so  imminently  dangerous 
03  111.  App.  168.  as  to  make  it  contributory  negligence,  as 

'  An  engineer  who  has  received  a  matter  of  law,  for  a  teamster  in  the  em- 
promise  that  his  engine  will  be  repaired,  ploy  of  the  owner  of  such  roadway  to 
and  is  absent  on  sick  leave  for  several  drive  down  the  hill  without  first  ascer- 
days  afterwards,  is  not,  as  a  matter  of  taining  whether  his  employer  had  re- 
law,  negligent  in  taking  out  the  engine  deemed  his  promise  to  repair  such  de- 
at  the  end  of  that  period,  without  spe-  feet.  Nelson  v.  Shaw  (1899)  102  Wis. 
eific  information  that  the  repairs  have   274,  78  jST.  W.  417. 

been  completed.  Northern  P.  R.  Co.  v.  It  is  proper  to  instruct  the  jury  that 
Babcock  (1894)  154  U.  S.  190,  38  L.  ed.  a  servant  may  presume  that  the  master 
958,  14  Sup.  Ct.  Rep.  978.  'Vhether  one  has  complied  with  his  promise  to  remedy 
who  knew  that  a  machine  was  defective,  a  defect  in  machinery  which  is  not  ap- 
and  had  made  complaint  as  to  its  eondi-  parent  upon  a  casual  inspection,  and  he 
tion,  was  justified  in  operating  it  with-  is  not  required  to  inspect  the  machinery 
out  making  an  examination,  after  re-  before  using  it  in  order  to  ascertain 
turning  to  his  work  several  days  later,  whether  or  not  the  repairs  have  in  fact 
onthe  supposition  that  it  had  been  re-  been  made,  unless  there  is  something  in 
paired  by  the  employer  as  promised,  is  the  condition  of  the  machinery  wMch 
a  question  for  the  jury.  Keevan  v.  would  cause  an  ordinarily  prudent  per- 
Walker  (1898)  172  Mass.  56,  51  N.  E.  so)i  to  make  an  examination  thereof 
449.  That  an  employee,  on  Monday  Missouri,  K.  &  T.  R.  Go  y  Nordcll 
morning,  went  to  work  upon  a  platform  (1899)  20  Tex.  Civ.  App.  362  50  S  W 
which,    the    Saturday    night  before,  he   601.  f         > 

knew  to  be  insecure,  but  which  the  per-  « j^.  ^^^  ^^^^  j^^j^  ^j^^^  ^^  employee 
son  charged  with  the  duty  of  making  re-  who  knows  that  the  machine  at  which 
pairs  promised  to  repair,  without  mak-  he  works  is  out  of  repair,  and  that  a  fel- 
ing  any  examination  to  see  if  such  re-  low  servant  has  been  ordered  to  repair 
pairs  had  been  made,  is  not  conclusive  it  on  a  specified  day,  is  guilty  of  such 
of  want  of  due  care  precluding  recovery  contributory  negligence  as  will  prevent  a 
for  injuries  received  from  the  insecurity  recovery  for  an  injury  resulting  from 
of  the  platform.  Chapman  v.  Southern  such  defect,  in  subsequently  going  to 
P.  Co.  (1895)   12  Utah,  30,  41  Pac.  551.   work  upon  the  machine  of  his  own  ae- 

A  hole  m  a  private  roadway  18  inches  cord,  without  ascertaining  whether  oi 
deep,  11  feet  one  way,  and  about  3  feet  not  it  had  been  repaired.  Schulz  v 
the  other  way,  near  tlie  foot,  of  a  de-  Rohe  (1896)  149  N.  Y.  132,  43  N  E 
scent  of  about  11  feet  in  a  distance  of    420,  Reviewing   (1803)    4  Misc.  384    2^ 
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he  has  some  positive,  tangible  ground  for  supposing  that  the  repairs 
have  been  undertaken  and  completed.^  In  none  of  the  decisions  cited 
is  it  explained  why  the  general  principle  just  referred  to,  that  a  serv- 
ant is  prima  facie  entitled  to  rely  upon  the  master's  performance  of 
his  obligations,  should  be  deemed  subject  to  an  exception  in  this  class 
of  cases. 

Under  any  view  of  the  servant's  obligations  it  is  clear  that  he  is 
chargeable  with  knowledge  of  the  conditions,  where  the  defect  was  one 
of  such  an  obvious  kind  that,  if  he  had  been  making  ordinary  use  of 
his  eyesight  at  the  time  he  was  injured,  he  could  not  have  failed  to 
observe  that  it  had  not  been  repaired.-'" 

The  obligation  of  the  servant  to  use  due  care  after  he  has  received 
a  promise  of  repairs  does  not  go  to  the  extent  of  a  requirement  that 
he  shall  himself  take  active  steps  to  lessen  the  danger  covered  by  the 
promise.-'^ 

N.  Y.  Supp.  118  (sausage-filling  ma-  apparently  independent  ground  for  the 
chine  had  a  defective  valve,  which  conclusion  arrived  at  was  that  it  was 
caused  it  to  start  suddenly  and  push  the  broad  daylight  when  the  servant  re- 
piston  head  into  the  meat  cylinder,  so  sumed  working,  and  he  could  have  seen 
that  the  fingers  of  the  operator  were  lia-  the  defect  if  he  had  looked, 
ble  to  be  caught).  In  Carlson  \.  Walsh  "The  fact  that  a  railroad  engineer 
(1900)  56  App.  Div.  551,  67  N.  Y.  Supp.  could  repair  a  defective  footboard  him- 
516,  recovery  was  denied  to  a  servant  self,  or  run  the  locomotive  with  it  en- 
who,  upon  resuming  work,  was  injured  tirely  removed,  does  not  render  him 
by  the  sudden  starting  of  machinery  guilty  of  contributory  negligence  in  con- 
wliich  the  master  had  promised  to  repair  tiuuing  to  use  it  in  its  defective  condi- 
several  weeks  previously.  tion,  where  the  rule  of  the  company  pro- 

°  Where  a  servant  resumed  the  use  of  vides  that  employees  shall  report  defects 

a  freight  elevator  several  weeks  after  he  or  repair  them  themselves,  and  he  has 

received  a  promise  that  the  automatical-  reported  the  defect  to  the  proper  person, 

ly  closing  gates  guarding  the  shaft  of  and  been  twice  assured  that  it  will  be 

the  elevator  would  be  repaired,  it  was  repaired.     Gibson  v.  Minneapolis,  St.  P. 

held  that  he  was  justified  in  assuming  c6  S.  S.  M.  R.  Go.  (1893)   55  Minn.  177, 

that  they  were  operating  properly,  the  56  N.  W.  686.       Nor    is    an    employee 

evidence   being   that   during  the   period  whose  duties  require  him  to  pass  under 

that  had  elapsed  since  the  promise  was  a  coupling  of  a  revolving  shaft  having 

given,  he  had  seen  lumber  on  the  prem-  protruding   bolts    under    any  obligation 

ises,  and  had  been  told  that  carpenters  to  turn  aside  from  his  ordinary  duties 

were    at   work.     Larkin   v.  Washington  and  construct  a  box  to  cover  such  coup- 

Mills  Go.    (1899)   45  App.  Div.  6,  61  N.  ling,   after  the  foreman's  attention  has 

Y.  Supp.  93.  been   called   to   the    defect   and   he  has 

"This  was  the  position  in  Brewer  v.  promised  to  send  carpenters  to  cover  it. 

Flint  &  P.  M.  B.  Go.    (1885)    56  Mich.  Homestake  Min.  Go.  v.  Fullerton  (1895) 

020,  23  N.  W.  440.     In  the  second  of  the  16  C.  C.  A.  545,  36  U.  S.  App.  32,  69 

New  York  cases  just  cited  a  second  and  Fed.  923. 


CHAPTEK  XXIII. 

RIGHT    OF    ACTION    FOR    INJURIES    RECEIVED    IN    OBEYING   DIRECT 

ORDERS. 

433.  Introductory. 

434.  Necessity  of  sliowing  that  an  order  was  given. 

435.  —  and  was  given  by  some  employee  who  represented  the  master. 
43G.  —  and  was  the  inducing  motive  of  the  servant's  act. 

437.  —  and  was  negligent  under  the  circumstances. 

438.  Assumption  of  the  risk,  as  a  defense. 

439.  Contributory  negligence  usually  negatived  by  evidence  that  servant 

acted  under  direct  order. 

440.  Considerations  upon  which  this  doctrine  is  based. 

a.  Master  and  servant  not  upon  the  same  footing. 
•     h.  Servant  entitled  to  rely  on  the  master's   performance   of  his 
duties. 

c.  Order  considered  to   be  an  implied  assurance  that  there  is  no 

abnormal  danger. 

d.  Necessity  for  prompt  obedience. 

e.  Direct  order  considered  as  tending  to  negative  voluntary  action. 

f.  Direct   order    considered   as   tending   to   produce    confusion   of 

mind. 

441.  Direct  order  not  a  justification  where  it  was  given  without  author- 

ity. 

442.  —  nor  where  a  prudent  man  would  have  refused  to  comply  with  it. 
443  —  nor  where  the  servant  fully  appreciated  the  danger. 

444.  —  nor  where  the  servant  executed  it  in  a  negligent  manner. 

The  cases  in  which  the  duty  to  which  the  order  related  was  outside 
the  scope  of  the  servant's  original  contract  are  collected  in  chapter 
xxv.^  post. 

As  to  the  extent  to  which  the  order  of  a  stiperior  employee  is  an 
excuse  for  doing  an  act  violative  of  a  rule,  see  §  366,  note  10,  ante. 

433.  Introductory. —  The  fact  that  the  servant,  at  the  time  he  was 
injured,  was  complying  with  a  direct,  specific,  personal  order  of  his 
master,  or  his  master's  representative,  has,  it  is  well  settled,  a  material 
bearing  upon  the  question  whether  he  can  hold  the  master  responsi- 
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ble.^  Broadly  speaking,  tlie  evidential  significance  of  this  fact  will 
be  found  to  be  simply  tliis, — tbat,  as  it  goes  to  show  that  the  servant's 
ignorance  of  the  risk  to  which  his  injury  was  due  was  excusable,  or 
that  his  action  was  not  entirely  voluntary,  it  tends  to  negative  the 
availability  of  the  various  defenses  which,  as  has  been  shown  at  length 
in  chapters  xvii.— xx.^  ante^  are  essentially  dependent  upon  proof  that 
the  servant  voluntarily  encountered  a  danger  which  was,  or  ought 
to  have  been,  comprehended  by  him. 

As  a  condition  precedent  to  establishing  his  right  to  recover  for 
an  injury,  on  the  ground  that  it  resulted  from  his  compliance  with  a 
specific  and  direct  order,  the  servant  must  establish  the  following 
propositions : 

(1)  That  an  order  was  given. 

(2)  That  the  order,  if  not  given  by  the  master  himself,  was  given 
by  his  representative,  within  the  scope  of  the  authority  conferred  on 
him. 

(3)  That  the  act  which  led  to  the  injury  was  done  in  obedience  to 
the  order. 

(4)  That  the  order  was  a  negligent  one  under  the  circumstances. 
The  defenses  open  to  the  master  are  the  same  as  those  which  are 

available  in  cases  where  a  specific  and  direct  order  is  not  an  evi- 
dential element, — viz.^  that,  having  a  full  comprehension  of  the  risks 
which  an  obedience  to  the  order  involved,  the  servant  was  chargeable 
either  with  an  assumption  of  those  risks,  or  with  contributory  negli- 
gence in  complying  with  the  order,  or  with  contributory  negligence  in 
respect  to  the  manner  in  which  he  executed  the  order. 

As  regards  the  essential  element  on  which  all  these  defenses  are 
based, — viz.,  the  sei-vant's  knowledge  of  the  danger, — it  is  not  amiss 
to  draw  attention  to  the  fact  that  this  element  is  also  involved  in  the 
investigation  of  the  question  as  to  ^vhether  the  order  was  negligent. 
It  will  be  seen,  by  referring  to  §  437,  infra,  that  one  form  of  negli- 
gence in  giving  an  order  is  that  which  consists  in  not  accompanying 
it  by  proper  instruction  and  warning,  where  the  person  giving  it 
ought  to  have  seen  that  there  was  a  probability  that  the  servant  did  not 
appreciate  the  danger  to  which  he  was  being  exposed,  or  had  not  suffi- 
cient intelligence  or  technical  skill  to  enable  him  to  protect  himself. 
434.  Necessity  of  showing;  that  an  order  was  given. — It  is  very  sel- 

^  Ealry  v.  Case  (1886)  142  Mass.  316,  enunciated  the  doctrine  as  to  the  eflfect 
7  N.  E.  877,  holding,  in  regard  to  a  case  of  the  plaintiff's  knowledge  of  the  con- 
where  the  act  in  question  was  done  in  ditions,  was  properly  qualified  by  the 
ob&'lience  to  an  order,  that  an  instruc-  addition  of  words  drawing  the  attention 
tion  requested  by  the  defendant,  which  of  the  jury  to  the  aspect  of  the  evidence. 
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dom  that  the  significance  of  the  words  or  gestures  which  were  the  in- 
ducing cause  of  the  act  which  resulted  in  the  injury  complained  of 
can  be  a  matter  of  doubt.  But  it  is  clear,  both  on  principle  and  au- 
thority, that,  in  order  that  the  servant  may  receive  the  benefit  of  such 
inferences  as  may  be  drawn  from  the  fact  that  he  was  complying  with 
an  order,  it  is  not  necessary  to  show  that  the  directions  given  were  of 
a  formally  imperative  character.'^ 

435.  —  and  was  given  by  some  employee  who  represented  the  master, 
— On  general  principles  it  is  manifest  that,  where  the  order  in  question 
was  not  given  by  the  employer  himself,  he  cannot  be  made  responsible 
for  an  injury  caused  by  obedience  to  it,  unless  it  proceeded  from  an 
agent  who  had  authority  to  give  such  a  direction  with  regard  to  the 
subject-matter.  See  chapter  xxxiii.j  post.  But  whether  it  is  also  requi- 
site, in  order  that  the  master  may  be  charged  with  responsibility, 
that  the  directing  employee  should  be  a  vice  principal  in  the  sense 
in  which  that  term  is  understood  in  cases  where  the  defense  of  com- 
mon employment  is  relied  upon,  is  a  question  which,  under  the  author- 
ities as  they  stand,  can  scarcely  be  said  to  have  been  definitely  settled. 

In  most  of  the  cases  cited  in  the  present  chapter  the  servant  gi^^- 
ing  the  orders  was  one  who,  under  the  recognized  exceptions  to  the  doc- 
trine of  common  employment,  was  a  vice  principal,  either  because  he 
was  a  general  representative  of  the  master  as  respects  the  management 
of  the  whole  business,  or  a  particular  department  thereof,-'  or  because 
he  was  a  superior  servant  in  a  state  where  such  superiority  constitutes 
vice  principalship  at  common  law.*    In  some  cases  the  directing  em- 

'  A  workman  who  said  to  the  foreman  perintendent     of     construction     train )  ; 

when  told  to  clear  the  track  as  a  train  Norfolk  d  W.  R.  Co.  v.  Ward  (1894)  90 

was  coming,    "There  are  two  stones  on  Va.  687,  24  L.  R.  A.  717,  19  S.  E.  849 

the  track;"  and  was  told,   "It  is  time  (foreman  in  charge  of  work  of  excava- 

you  were  getting  them  off,"  is  justified  tion)  ;  Coyne  v.  Union  P.  R.  Co.   (1889) 

in  considering  this  an  order  to  take  them  133  U.  S.  370,  33  L.  ed.  651,  10  Sup.  Ct. 

off.     Stephens  v.  Hannibal  &  St.  J.  R.  Rep.  382   (foreman  of  railway  construc- 

Co.   (1885)   86  Mo.  221,   (1888)    96  Mo.  Hon)  ;  Indiana  Car  Go.  y.  Parher  (1884) 

207,  9  S.  W.  589.  100  Ind.  181    (master  mechanic)  ;  Rog- 

'^  Eean -v.  Detroit  Copper  S  Brass  Roll-  ers  v.  Overton   (1882)   87  Ind.  410   (or- 

ing  Mills  (1887)  66  Mich.  277,  33  N.  W.  ders  of  road  master  to  trackman). 
395   (superintendent)  ;  Illinois  Steel  Co.        ^  In  one  ease  the  order  was  given  by  a 

V.  ScJiymanowshi  (1895)  59  111.  App.  32  second  mate.     Jones  v.  St.  Louis,  N.  d 

(superintendent);    Affirmed    in    (1896)  P.  Packet  Go.   (1890)    43  Mo.  App.  398. 

162  111.  447,  44  N.  E.  876;  Hawkins  v.  In  others  the  order  was  given  by  a  sec- 

Johnson  {18S5)  105  Ind.  29,  55  Am.  Eep.  tion  master    to    a    laborer.     Patton  v. 

169,  4  N.  E.  172   (foreman  of  factory)  ;  Western  North  Carolina  B.  Go.    (1887) 

Shortel  v.   St.  Joseph    ( 1891 )    104  Mo.  96  N.  C.  455,  1  S.  E.  863 ;  East  Tennes- 

114,  16  S.  W.  397    (engineer  in  charge  see,  V.  &   C.  R.  Co.  v.  Dufjield    (1883) 

of  construction)  ;    Colorado  Midland  R.  12  Lea,  63,  47  Am.  Rep.  319;  Bradshaw 

Go.  V.  O'Brien   (1891)    16  Colo.  219,  27  v.  Louisville  &  N.  R.  Co.   (1893)   14  Ky. 

Pac.  701  (foreman  in  charge  of  construe-  L.  Rep.  688,  21  S.  W.  346;  Stephens  v. 

tion)  ;    Novock    v.    Michigan  G.  R.  Go.  Hannihal  &  St.  J.  R.  Go.   (1885)   86  Mo. 

(1886)   63  Mich.  121,  29  N.  W.  525  (su-  221;  Schroeder  v.  Chicago  &  A.  R.  Co. 
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ployee  was  one  for  whose  negligence  the  master  had  been  declared  lia- 
ble by  a  statute  in  force  in  the  jurisdiction,  where  the  injury  was  re- 
ceived.^ 

But  there  are  also  some  decisions  which,  when  collated  with  others 
rendered  by  the  same  court,  would  seem  to  indicate  that  a  master  may 
be  bound  by  an  order  given  by  an  employee  who  is  not  a  vice  principal.* 
Whether  such  a  doctrine,  if  it  is  really  embodied  in  the  cases  cited,  can 
be  justified  on  strictly  logical  grounds,  is  very  doubtful.  A  mere  co- 
servant  who  takes  upon  himself  to  give  an  unauthorized  order  is  clear- 
ly guilty  of  negligence,  and  there  is  no  apparent  reason  why  this  fact 
should  not  be  deemed  to  let  in  the  defense  of  common  employment.^ 

Different  considerations  are,  of  course,  controlling  where  the  serv- 
ant is  seeking  to  exonerate  himself  from  the  charge  of  contributory 
negligence.  See  §  441,  infra.  Under  such  circumstances  the  essential 
question  is  merely  whether  the  injured  servant  was  justified  in  obey- 
ing the  order ;  and  in  determining  that  question  it  is  not  material  to 
inquire  whether  the  directing  party  was  a  vice  principal.  This  aspect 
of  the  subject  is  obviously  in  need  of  elucidation  by  the  courts.  As  the 
decisions  stand,  there  would  seem  to  be  some  grounds  for  saying  that 
a  servant  may,  upon  the  same  facts,  fail  or  succeed  in  his  action,  ac- 

(1891)  108  Mo.  322,  18  L.  E.  A.  827,  fense  of  coservice:  Central  B.  Co.  v. 
18  S.  W.  1094.  In  others  the  order  was  De  Bray  (1883)  71  Ga.  406;  Foas  v.  Chi- 
given  by  a  conductor  to  a  brakeman.  cago,  St.  P.  <&  K.  G.  B.  Co.  (1892)  86 
Mason  v.  Richmond  &  D.  R.  Co.  (1892)  Iowa,  368,  17  L.  R.  A.  289,  53  N.  W. 
Ill  N.  C.  482,  18  L.  R.  A.  845,  16  S.  E.  259;  Strong  v.  Iowa  C.  R.  Go.  (1895) 
698;  Sliadd  v.  Georgia,  C.  &  N.  R.  Go.  94  Iowa,  380,  62  N.  W.  799;  Frandsen 
(1895)  116  N.  C.  968,  21  S.  E.  554;  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1873)  36 
Richmond  <£  D.  R.  Go.  v.  Rudd  (1892)  Iowa,  372;  Smith  v.  St.  Paul  &  D.  R.  Co. 
88  Va.  648,  14  S.  E.  361;  'Norfolk  &  W.  (1892)  51  Minn.  86,  52  N.  W.  1068. 
R.  Co.  Y.  Ampey  (1896)  93  Va.  108,  25  *  This  remark  is  applicable  to  cases  in 
8.  E.  226;  Turner  v.  Norfolk  <&  W.  B.  which  the  order  was  given  by  the  cap- 
Co.  (1895)  40  W.  Va.  675,  22  S.  E.  tain  of  a  ship  to  a  seaman  {Williams 
83;  Greer  v.  Louisville  &  N.  R.  Go.  v.  Churchill  [1884]  137  Mass.  243,  50 
(1893)   94  Ky.  169,  21  S.  W.  649.  Am.   Rep.   304)  ;   by  the   foreman  of   a 

'  In  the  following  cases  the  order  was  gang  of  trackmen  to  one  of  them  ( Cook 
that  of  a,  section  foreman  to  a  laborer:  v.  St.  Paul,  M.  d  M.  R.  Co.  [1885]  34 
Jones  V.  Galveston,  S.  &  S.  A.  B.  Co.  Minn.  45,  24  N.  W.  311;  Burlington  & 
(1895)  11  Tex.  Civ.  App.  39,  31  S.  W.  G.  R.  Co.  v.  Liehe  [1892]  17  Colo.  280, 
706;  Texas  &  P.  B.  Go.  v.  Lewis  (1894;  29  Pac.  175)  ;  or  by  a  conductor  to  a 
Tex.  Civ.  App.)  26  S.  W.  873.  See  also  brakeman  {Louisville,  E.  &  St.  L.  Gon- 
Bjbjian  v.  Woonsocket  Buller  Co.  sol.  R.  Co.  v.  Vtz  [1892]  133  Ind.  265,  32 
(1895)  164  Mass.  214,  41  N.  E.  265  (fel-  N.  E.  881;  Piquegno  v.  Chicago  &  G.  T. 
low  servant  deputed  to  instruct  a  new  B.  Co.  [1883]  52  Mich.  44,  50  Am.  Rep. 
employee  as  to  the  manner  of  doing  243,  17  N.  W.  232;  Denver,  T.  &  Q.  R. 
work)  ;  Last  Chance  Min.  &  Mill.  Co.  v.  Co.  v.  Simpson  [1891]  16  Colo.  55,  26 
Ames  (1896)  23  Colo.  167,  47  Pac.  382  Pac.  339). 
(order  of  ship-tender  to  minor).  "In  Wright  v.  Southern  B.  Co.  (1897) 

The  following  cases  were  decided  with  80  Fed.  260,  an  improper  order  of  a  sec- 
reference  to  statutes  which  preclude  rail-  tion  foreman  was  treated  as  being  the 
way  companies  from  relying  on  the  de-   negligence  of  a  fellow  servant. 
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cording  as  the  defense  interposed  is  common  employment  or  contribu- 
tory negligence. 

436.  —  and  was  the  inducing  motive  of  the  servant's  act. — Upon 
general  principles  it  is  clear  that  a  servant  cannot  recover  on  the 
ground  that,  when  the  accident  occurred,  he  was  complying;  with  an  or- 
der, unless  it  is  shown  that  the  order  was  the  operative  influence  which 
led  to  his  doing  the  act  which  was  the  immediate  cause  of  the  injury.^ 

437.  — and  was  negligent  under  the  circumstances. — AVhether  a 
given  order  was  a  negligent  one  is  ordinarily  determined  by  the  appli- 
cation of  principles  which  have  been  discussed  under  their  more  gen- 
eral aspects  in  earlier  chapters  of  this  treatise.  Negligence  cannot 
be  attributed  to  the  master  where  he  has  no  knowledge,  either  actual 
or  constructive,  of  the  peril  which  the  servant's  comj)liancc  with  the 
order  would  involve.^  This  principle  obviously  prevents  recovery,  ir- 
respective of  the  question  whether  the  peril  was  or  was  not  known,  ac- 
tually or  constructively,  to  the  servant.     See  chapters  x.,  xi.^  anie. 

If  there  is  evidence  tending  to  show  that  the  master  was,  and  the 
servant  was  not,  chargeable  with  knowledge  of  the  peril  which  a  com- 
pliance with  the  order  would  involve,  and  that  the  master  was,  or 
ought  to  have  been,  aware  of  the  servant's  ignorance  in  this  respect, 
the  master  may  properly  be  found  guilty  of  negligence  if  it  appears 
that  he  gave  the  order  without  instructing  the  servant  as  to  the  exist- 

'The  fact  that  an  order  was  given  'Where  the  employer  had  no  knowl- 
and  acted  upon  by  the  plaintiff's  coserv-  edge  which  should  have  led  him  to  sup- 
ants  is  wholly  immaterial  as  an  element,  pose  that  the  charge  in  a  certiin  h^l" 
where  he  did  not  hear  it  himself,  but  had  not  been  exploded,  it  is  not  negli- 
simply  followeil  their  example  in  doing  gent  to  order  a  servant  to  assist  in 
what  he  did.  Sovoch  v.  Michigan  0.  R.  manipulating  a  churn  drill  therein. 
Co.  (1880)  63  Mich.  121,  29  N.  W.  .52.5.  O'Nell  v.  O'Lcary  (1895)  164  Mass.  387, 
A  direction  to  a  servant  to  ''hurry  up"  41  N.  E.  662. 

her  work  is  not  a  fact  which  can  be  sup-  A  tug  is  not  liable  for  injury  to  a  fire- 
posed  to  distract  her  attention  or  to  af-  man  who  is  a  member  of  its  crew,  from 
feet  her  power  of  observation  two  hours  falling  into  the  water  and  being  crushed 
afterwards.  Berold  v.  Pftster  (IS96)  92  between  the  boat  and  wharf  while 
Wis.  417,  66  N.  W.  355.  An  angry  sum-  jumping  ashore  to  attach  a  line  in  obe- 
mons  from  the  master's  representative,  dience  to  the  orders  of  the  master,  where 
■which  the  servant  complies  with  so  hur-  the  distance  from  the  wharf  (5  feet)  was 
riedly  that  he  inadvertently  leaves  the  not  so  gieat  as  to  render  the  service 
place  of  work  in  a  dangerous  condition,  necessarily  dangerous  to  a  man  of  ordi- 
will  not  excuse  him  for  shortly  after-  nary  strength  and  activity.  The  Pilot 
wards  forgetting  that  condition,  the  (1897)  82  Fed.  111. 
consequence  being  that  he  sufl:ers  injury.  In  a  case  where  the  master  directed 
Brennan  v.  Front  Street  Gable  R.  Go.  his  servant  to  drive  a  loaded  team 
(1894)  8  Wash.  363,  36  Pac.  272  (serv-  through  a  passageway  over  which  a 
ant  was  late  on  the  morning  when  the  board  sign  was  hung,  the  result  being 
accident  occurred,  and  was  so  hurried  that  he  was  injured,  it  was  held  that 
when  he  was  called  that  he  left  open  a  the  question  of  negligence  was  properly 
manhole  containing  machinery,  and  left  to  the  jury,  upon  a  charge  that  if 
stepped  into  it  a  short  time  afterwards,  the  ignorance  of  the  plaintiff  and  of  the 
while  performing  his  duties  in  great  defendant  were  equal,  so  that  both  were 
haste).  either  without  fault  or  in  equal  fault, 
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ence  of  the  peril.^  See  chapters  vii.^,  x.^  xvi.,  ante.  A  fortiori  is  neg- 
ligence a  proper  inference  where  the  servant  was  not  only  not  charge- 
able with  knowledge  of  the  peril,  hut  was  also  physically  and  mental- 
ly incapable  of  performing,  with  reasonable  safety,  the  work  to  which 
that  peril  was  incident.^  But  the  question  whether  negligence  shall  be 
predicated  on  account  of  the  servant's  ignorance  or  unfitness  is  deter- 
mined with  due  reference  to  the  consideration  that  the  employer  or 
his  representative  is  entitled  to  assume  that  the  servant  will  exercise 
ordinary  care  in  carrying  out  the  order.*     Compare  §  302,  ante. 

As  a  servant  is  presumed  to  have  accepted  the  responsibility  for  any 
injury  which  is  caiised  by  one  of  the  ordinary  risks  of  the  employment 
(§§  259—269,  ante),  negligence  is  not  predicable  of  an  order  which 
merely  exposes  him  to  such  a  risk.° 

In  several  cases  it  has  been  held  that,  if  the  facts  are  otherwise 
such  as  to  negative  culpability,  tlie  master  cannot  be  found  guilty  of 
negligence  merely  because  the  testimony  also  shows  that  he  or  his  rep- 

the  plaintiff  could  not  recover.  Ealey  cent  Min.  Co.  (1893)  9  Utah,  163,  33 
V.  Case    (1886)    142  Mass.  316,  7  N.  E.   Pac.  692. 

877.  In  Sullivan  v.  India  Mfg.  Go.   (1873) 

''Diezi  Y.  G.  B.  Hammond  Co.  (1900)  113  Mass.  396,  where  the  defendant  had 
156  Ind.  583,  60  N.  E.  353  (inexperi-  a  verdict,  the  court  remarked,  in  dis- 
enced  servant  ordered  to  perform  work  cussing  the  correctness  of  the  charge 
which  it  was  dangerous  for  him  to  un-  given  by  the  trial  judge,  that  where  a 
dertake  without  assistance ) .  The  o\vner  boy  fourteen  years  old  is  injured  by 
of  a  quarry  is  liable  for  the  act  of  his  moving  cog^vheels,  it  is  competent  for 
foreman  in  giving  an  order  certain  to  him,  although  he  obeys  the  order,  to 
result  in  injury,  as,  one  which  requires  show  that  the  employer  was  negligent 
the  servant  to  drill  a  hole  in  a  rock  at  in  exposing;  him  to  peril  which  he  was 
a  place  where  the  drill  will  come  in  incapable  of  appreciating  without  proper 
contact  with  an  unexploded  charge,  instructions.  Compare  §  237,  ante. 
Stearns  v.  Reidy  (1889)  33  111.  App.  '  Kehler  v.  Sehwenk  (1892)  151  Pa. 
246,  Affirmed  in  (1890)  135  111.  119,  25  505,  25  Atl.  130  (young  and  inexperi- 
N.  E.  762.  An  action  is  maintainable  enced  boy  ordered  to  leave  his  ordinary 
where  a  foreman,  being  aware  that  the  work  of  slate-picking  and  drive  a  dump 
side   bearings   designed    to   keep    a    car  car). 

from  tilting  were  missing,  ordered  an  _  ^  It  was  not  negligence  to  order  an 
employee  employed  to  handle  damaged  inexperienced  railway  employee  who  was 
cars  to  go  on  top  of  the  car,  without  working  in  a  roundhouse  and  railway 
warning  him  of  the  danger,  the  result  yard,  to  clean  an  engine  which  at  the 
being  that  the  car  tilted  over  when  the  time  was  standing  still,  and  who  was 
employee  went  to  one  side  of  it.  South-  injured,  by  its  being  moved  while  he  was 
em  R.  Co.  v.  Hart  (1901)  23  Ky.  L.  ""'J^''  ?*'  ^^^'^.^  ^^  ^'^f  "«*  ^old  to  go 
Rep.  1054,  64  S.  W.  650.  A  presump-  """^^  ^^^  engine  and  there  was  no  rea- 
,.  '^      J.         T  ■  -j-i        son   to   suppose   that   he   would    do   so 

tion   of   negligence   is   raised   against   a  ^     ^^^^  ^  ^^j^^^  d  M   B   Oo  TlSqiT  1  SO 
mine  owner  by  showing  that  the  plaintiff  j^^    -^gj^    29  N  E    915    "       ' 
employee   was    injured   while   assisting,       »^„^.;  ^_  ^^^^^'-^  ^  •j^_  ^   ^^ 
at  the  order  of  the  foreman,  m  a  dan-  20  Mich.  105,  4  Am.  Rep.  364;  The  Pe- 
gerous  occupation  which  was  no  part  of  ^„^„^  (iggg)   gg  ^^^_  ggS   (seaman  sent 
his  work,  by  the  fall  of  a  mass  of  ma-  aloft  to  take  the  turn  out  of  the  top- 
terial.  which  the  foreman  knew  to  be  m  gallant  sail  without  its  being  clued  up) . 
an  unsafe  condition.   Linderberg  v.  Cres- 
Vol.  I.  M.  &  S.— 78. 
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resentative  gave  directions  by  which  the  injured  person  was  required 
to  use  special  haste  in  performing  the  work  in  hand." 

The  omission  to  give  proper  orders  may,  under  certain  circum- 
stances, be  no  less  culpable  than  the  giving  of  an  improper  order. 
But  negligence  cannot  be  inferred  on  this  ground  where  the  master  or 
his  representative  simply  failed  to  give  an  order  to  do  something 
which  would  have  the  effect  of  securing  them  against  some  danger 
which  the  servant  could  appreciate  as  well  as  his  superiors,  and  from 
which  he  could  protect  himself  no  less  effectually  than  if  he  had  re- 
ceived an  order.'' 

438.  Assumption  of  the  risk,  as  a  defense. —  The  principle  that  a 
servant,  when  he  is  directed  either  by  his  master,  or  by  a  fellow  em- 
ployee under  whose  control  he  is  placed,  to  perform  a  certain  piece 
of  work,  or  to  perform  it  in  a  certain  place,  will  ordinarily  be  justi- 
fied in  obeying  the  orders  so  given,  without  being  necessarily  charge- 
able with  an  assumption  of  the  risks  incident  to  the  work,  has  been 
recognized  in  several  cases.^     For  practical  purposes,  however,  this 


°  The  necessity  of  keeping  a  construc- 
tion train  out  of  the  way  of  regular 
trains  being  one  of  the  risks  incident  to 
the  employment  of  a  laborer  working 
on  the  construction  train,  he  is  not  en- 
titled to  recover  on  the  ground  that  he 
and  his  coservants  were  hurried  by  their 
superior  in  the  performance  of  a  certain 
piece  of  work  which  it  was  desired  to 
complete  before  the  arrival  of  a  regular 
train,  and  consequently  became  con- 
fused, and  failed  to  act  in  concert  as 
they  should  have  done.  The  servant's 
rights  are  not  enlarged,  under  such  cir- 
cumstances, by  the  fact  that  the  order 
was  accompanied  by  an  oath.  Coyne  v. 
Union  F.  It.  Co.  (1889)  133  U.  S.  373, 
33  L.  ed.  655,  10  Sup.  Ct.  Kep.  382.  A 
jury  would  not  be  warranted  in  finding 
that  an  oath  addressed  to  a  sailor  who 
knew  what  to  do  was  sufficient  to  shift 
the  responsibility  for  a  misstep,  on  the 
ground  that  it  confused  him  and  drove 
him  forward  into  the  danger,  where  the 
words  accompanying  the  oath  carried  no 
specific  or  wrong  direction  as  to  the 
manner  in  which  the  plaintiff  should 
act.  Williams  v.  Churchill  (1884)  137 
Mass.  243,  50  Am.  Rep.  304  (plaintiff 
became  entangled  in  the  loose  end  of  a 
tow  rope  while  acting  in  obedience  to 
the  directions  of  the  master,  after  he 
had  just  cried  out  with  an  oath,  "You 
won't  get  that  rope  fast" ) .  Merely  di- 
recting a  servant  to  work  "quick"  does 
not  render  a  master  liable  for  injuries 


received  by  him  in  operating  a  machine, 
the  dangers  from  which  were  open  and 
obvious.  Ruchinslcy  v.  Frenoh  (1897) 
168  Mass.  68,  46  N.  E.  417  (verdict  for 
plaintiff  rightly  directed).  An  order  to 
"proceed  quickly,  and  not  waste  so  much 
time"  in  doing  a  certain  part  of  the 
work  In  hand,  does  not  show  negligence. 
Wanner  v.  Kindel  (1893)  4  Colo.  App. 
108,  34  Pae.  1014. 

In  Taylor  v.  Carew  Mfg.  Co.  (1885) 
140  Mass.  150,  3  N.  E.  21,  and  Ciriacic 
V.  Merchants'  Woolen  Co.  (1888)  146 
Mass.  182,  15  N.  E.  579,  the  evidence 
showed  that  the  servant  had  been  or- 
dered to  hurry  with  his  work;  but  the 
effect  of  this  element  was  not  discussed. 

'  A  railroad  company  is  not  liable  for 
the  negligence  of  a  section  foreman  in 
failing  to  direct  persons  in  charge  of  a 
hand  car  upon  a  track  in  front  of  a  train 
to  desert  the  car  and  get  out  of  the  way, 
if  they  knew  of  the  approach  of  the 
train  and  of  the  danger  of  attempting 
to  save  the  car  before  the  train  reached 
them.  Texas  &  P.  R.  Go.  v.  Eason 
(1899)    34  C.   C.   A.   530,  92  Fed.   553. 

^Cook  V.  St.  Paul,  M.  &  M.  R.  Co. 
(1885)  34  Minn.  45,  24  N.  W.  311; 
Strong  v.  loiva  C.  R.  Go.  (1895)  94 
Iowa,  380,  62  N.  W.  799. 

In  some  cases  there  is  traceable  a  con- 
ception that  an  order  has  an  effect  an- 
alogous to  that  ascribed  in  some  in- 
stances to  a,  promise  by  the  master  to 
remove  a  certain  cause  of  danger  (chap- 
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principle  is  not  of  much  importance,  as  the  ultimate  question  to  be 
determined  in  this  as  in  all  other  classes  of  cases  when  the  defense  of 
an  assumption  of  the  risk  is  put  forward  is  simply  whether  the  serv- 
ant had  knowledge,  actual  or  constructive,  of  that  risk,  and  encoun- 
tered it  without  being  subjected  to  what  the  law  regards  as  coercion. 
"There  is  no  doubt  of  the  general  rule  that  one  who,  knowing  and 
appreciating  the  danger,  enters  upon  a  perilous  work,  even  though 
he  does  so  unwillingly  and  by  order  of  his  superior  officer,  must  bear 
the  risk."^  No  differentiating  significance,  therefore,  can  be  ascribed 
to  the  fact  that  the  injury  was  received  as  the  result  of  obeying  an  or- 
der, where  it  appears  that  the  servant  was  merely  directed  to  do  some- 
thing which  was  a  part  of  the  regular  work  of  the  establishment  in 
which  he  was  employed,  and  that  the  risk  to  be  encountered  was  fully 
comprehended  by  him.*  Similarly,  in  cases  where  the  only  possible 
inference  from  the  testimony  is  that  the  responsibility  for  any  injury 
that  might  result  from  the  risk  in  question  had,  in  consequence  of  his 
having  remained  in  the  employment  with  a  full  knowledge  of  that 
risk,  been  shifted  to  the  servant  before  the  date  of  the  accident,  the 
mutual  obligations  of  the  parties  are  in  nowise  modified  by  the  fact 
that  the  immediate  occasion  of  his  being  in  the  position  in  which  he 
was  when  the  injury  was  received  was  his  compliance  with  an  order."* 

ter  XXII.,  post);  that  is  to  say,  it  ope-  In  Wilson  v.  Tremont  £  8.  Mills 
rates  as  an  implied  stipulation  on  the  (1893)  159  Mass.  154,  34  N.  E.  90, 
master's  part  that  he  will  take  upon  where  a  servant  of  full  age  was  injured 
himself  the  responsibility  for  any  inju-  while  attempting  to  hold  a  bag  which 
ries  resulting  from  obedience  to  the  was  being  filled  with  cotton  taken  from 
order.  See  Indianapolis  d  0.  R.  Co.  v.  a,  dryer,  over  spikes  driven  in  a  beam 
Love  (1858)  10  Ind.  554,  where  the  mas-  so  high  that  he  could  only  reach  it  with 
ter  is  said  to  "assume  the  risk."  The  his  fingers,  the  court  said:  "The  mere 
phrase  that  "the  master  became  subject  fact  that  the  defendant  told  him  to  take 
to  all  the  risk  of  an  accident"  is  used  in  the  cotton  from  the  dryer  did  not  make 
Kehler  v.  Schwenk  (1892)  151  Pa.  505,  a  concealed  danger  of  that  which  was 
25  Atl.  130.  obvious   before,    or    render    involuntary 

'  Ferren  v.  Old  Colony  R.  Co.   (1887)    his  assumption  of  a  risk  which  was  in- 
143  Mass.  197,  9  N.  E.  608.  cident  to  and  part  of  his  regular  work, 

'  Demers  v.   Deering    (1899)    93   Me,   and  which  he  knew  to  be  such  and  un- 
272,   44   Atl.    922   (servant   required   to   derstood." 

take  a  position  which  would  ordinarily  *  Linch  v.  Sagamore  Mfg.  Go.  (1887) 
be  taken  under  the  normal  conditions  of  143  Mass.  206,  9  N.  E.  728  (servant  in- 
the  work)  ;  Fitzgerald  v.  Eonkomp  jured  by  explosion  of  steam  pipe  caused 
(1892)  44  111.  App.  365.  One  ordered  by  his  letting  steam  into  it  while  it  was 
by  his  foreman  to  clean  rolls  in  a  mill,  full  of  water,  the  danger  of  doing  this 
and  who  has  equal  knowledge  with  the  being  known  to  him.  No  recovery, 
foreman  of  the  danger  in  attempting  to  though  he  was  acting  under  orders,  and 
clean  them  on  the  front  side,  assumes  unwillingly);  Hoth  v.  Peters  (1882)  55 
the  risk  of  attempting  to  clean  them  Wis.  405,  13  N.  W.  219  (servant  injured 
from  that  side,  whether  he  ought  to  have  by  fall  of  lumber  from  a  car  which  was 
obeyed  the  order  of  the  foreman  or  not.  slippery  from  frost  and  ice  cannot  re- 
Kean  v.  Detroit  Copper  &  Brass  Rolling  cover,  though  he  assumed  the  place  of 
Mills  (1887)  66  Mich.  277,  33  N.  W.  danger  by  the  direction  of  the  foreman ) . 
395.  A  carpenter  sent  to  do  some  work  in 
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Tiie  effect  of  the  decisions,  as  a  whole,  may  be  said  to  ba  this, — that 
the  doctrine  which  declares  that  a  servant  acting  under  the  direct  or- 
ders of  the  master  or  a  superior  coservant  does  not  assume  the  risk 
incident  to  the  work  is  not  applicable  except  where  the  service  is  a 
special  one,  and  not  even  then  where  the  danger  is  obvious  to  a  person 
of  ordinary  prudence  and  intelligence.^  In  other  words,  the  master 
does  not  make  himself  an  insurer  of  the  servant's  safety  because  the 
latter  is  requested  to  incur  a  danger,  provided  that  danger  is  one 
manifestly  incident  to  the  employment.*' 

439.  Contributory  negligence  usually  negatived  by  evidence  that 
servant  acted  under  direct  order. —  For  reasons  explained  in  §§  295, 
319,  ante,  it  is  plain  that  negligence  cannot  be  predicated  of  a  serv- 
ant's obedience  to  an  order,  where  he  had  no  knowledge,  actual  or  con- 
structive, of  the  dangerous  conditions  to  which  such  obedience  would 
expose  him.-^  Under  such  circumstances  the  fact  that  a  direct  order 
was  given  obviously  becomes  wholly  immaterial.  But  there  is  also 
a  large  class  of  cases  in  which  that  fact  is  treated  as  a  differentiating 

a  brewery,  and  there  directed  to  place  a  silage  10  feet  deep,  resulting  from  the 

stringer  in  a  certain  room,  from  which  latter's  undermining  the  same,  although 

he  is  driven  out  by  the  fumes  of  am-  the  former  directed  the  work  to  be  done 

monia,  who  when  ordered  by  the  super-  by  undermining,   instead   of   by  taking 

intendent  of  the  brewery  to  try  again,  from  the  top. 

saying   that    the   work   must   be    done,  '■  As,  where  the  appearance  of  a  rope 

makes  a,nother  attempt,  in  which  he  is  which  a  servant  was  ordered  to  use  to 

seriously  injured,  assiunes  all  the  ridi,  support  himself  while  washing  down  a 

and    cannot    recover.      Beittenmiller    v.  mast  did  not  indicate  its  weakness,  and 

Bergner  <&  E.  Brewing   Co.    (1888)    22  he  had  no  knowledge  of  the  length  of 

W.  N.  C.  33,  12  Atl.  599.     An  employee  time  it  had  been  in  use.     The  Ethelred 

of  ordinary  intelligence,  who  knows  that  (1899)   96  Fed.  446. 

trenches  are  liable  to  cave  in,  and  that  A  street-railway  conductor  who,  in  an 

the  one  in  which  he  is  working  has  Just  emergency    and   by   order    of   the    com- 

partially  caved  in  at  a  distance  of  a  few  pany's  foreman,  goes  to  work  to  repair 

feet,  assumes  the  risk  of  returning  to  the  brake  of  a  car  standing  on  the  track 

his  work  therein  upon  an  order  of  the  over  the  pit  in  the  station,  and  is  in- 

superintendent.   Shoicalter  v.  Fairbanks,  jured  by  another  car  which  ran  in  upon 

M.  &  Go.   (1894)   88  Wis.  376,  60  N.  W.  the  track,  because  a  switch  was  negli- 

257.  gently  left  open,  is  not  chargeable  with 

Where  a  section  hand  got  on  a  hand  fault  or  neglect  in  accepting  the  em- 
car,  which  he  had  for  three  months  ployment,  witiere  he  had  never  worked  in 
known  to  be  defective,  in  obedience  to  the  pit  previously,  nor  been  advised  of 
an  order  of  his  foreman  to  go  home  to  the  risks  and  dangers  of  the  situation, 
dinner,  an  instruction  regarding  the  lia-  Stuclce  v.  Orleans  B.  Co.  ( 1898 )  50  La. 
bility  of  an  employer  who  orders  a  serv-  Ann.  188,  23  So.  342.  On  the  ground 
ant  into  a  position  of  extra  hazard  is  that  it  was  for  the  jury  to  say  whether 
inapplicable  and  misleading.  Burling-  the  servant,  a,  miner,  realized  the  extent 
ton  &  C.  R.  Co.  V.  Liehe  (1892)  17  Colo,  of  the  danger,  it  was  held  that  negli- 
280,  29  Pac.  175.  genoe  was  not  inferable,  as  u  matter  of 

"  atuart    V.    ISfetc    Albany    Mfg.    Co.  law,  where  he  obeyed  an  order  to  go  and 

(189G)   15  Ind.  App.  184,  43  N.  E.  961.  help   to   extricate   another   miner  upon 

"In   Welch   v.   Brainard    (1895)     108  whom  earth  had  fallen,  and  was  injured 

Mich.  38,  65  N.  W.  667,  it  was  held  that  by  a  leeond  earthslide.  Frank  v.  Bullion 

an  employer  is  not  liable  for  an  injury  BecJc  &  G.  Min.  Co.  (1899)   19  Utah,  35, 

to  a  servant  caused  by  the  fall  of  en-  56  Pac.  419. 
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element,  and  in  which  the  courts  apply  a  doctrine  which,  in  so  far 
as  it  is  susceptible  of  formal  enunciation,  may  be  stated  as  follows : 
Although  the  circumstances,  Avhen  abstracted  from  the  fact  of  the  giv- 
ing of  the  order,  may  be  such  as  to  justify  a  court  in  holding  that  the 
servant  appreciated  the  danger  to  which  his  injury  was  due,  and  was 
negligent  in  subjecting  himself  to  that  danger,  such  a  conclusiou  is, 
in  a  large  number  of  instances,  not  warrantable,  if  the  testimony  goes 
to  show  that  the  immediate  occasion  of  his  being  subjected  to  that  dan- 
ger was  his  compliance  with  the  order. ^  The  effect  of  this  doctrine  is 
that,  where  the  servant,  in  obedience  to  an  order,  performs  a  diity 
which,  though  dangerous,  is  not  so  dangerous  as  to  threaten  imme- 
diate injury,  or  where  it  is  reasonably  probable  that  the  work  may  be 
safely  done  by  using  more  than  ordinary  caution  or  skill,  he  may  re- 
cover, if   injured.'*     It  will  be  seen  that   this  rule,  when   analysed, 


■  "Questions  arise  whether  the  action 
of  a  servant  is  his  voluntary  act,  or  done 
in  obedience  to  the  commands  of  the 
master  or  one  in  authority  over  him. 
When  an  act  isi  performed  by  a  servant 
in  obedience  to  a  command  from  one 
Iiaving  authority  to  give  it,  and  the  per- 
formance of  the  act  is  attendant  •with 
a  degi'ee  of  danger,  yet  in  such  case  it  is 
not  requisite  that  such  servant  shall  bal- 
ance the  degree  of  danger,  and  decide 
with  absolute  certainty  whether  he  must 
do  the  act,  or  refrain  from  it;  and  his 
knowledge  of  attendant  danger  will  not 
defeat  his  right  of  recovery,  if,  in  obey- 
ing the  command,  he  acted  with  that  de- 
gree of  prudence  that  an  ordinarily 
prudent  man  would  have  done  under 
the  circumstances."  Chicago  Anderson 
Pressed  Brick  Co.  v.  Sohkowiak  (1894) 
148  111.  583,  36  N.  E.  572.  If  the  mas-, 
ter,  knowing  of  the  existence  of  abnor- 
mal dangers,  commands  and  urges  the 
servant  to  do  something  which  involves 
e.xposure  to  him,  and  an  accident  hap- 
pens in  consequence  of  the  servant's  obe- 
dience, his  previous  knowledge  of  those 
dangers  will  not,  of  itself,  prevent  his 
recovering  damages.  Moline  Flow  Co. 
V.  Anderson  (1885)  19  111.  App.  417. 
That  a  servant  may  often  be  deemed  to 
have  used  ordinary  care  for  his  personal 
safety,  when  acting  under  the  express 
invitation  or  advice  of  the  master,  when, 
but  for  that  circumstance,  his  conduct 
would  be  deemed  clear  evidence  of  negli- 
gence, was  recently  laid  down  in  Butler 
Ballast  Co.  v.  Boshaw  (1901)  94  111. 
App.  68. 

"In   Patterson  v.   Pitfshurg   &   C.   R. 
Co.  (1874)  76  Pa.  389,  18  Am.  Rep.  412, 


where  the  injury  was  caused  by  a  de- 
fective switch,  the  court  said:  "Let  it 
be  considered  that  the  switch  in  question 
was  dangerous,  yet,  doubtless,  manj' 
trains  had  passed  over  it  safely,  and 
hence  a  man  of  common  prudence  might 
well  conclude  that,  though  it  was  more 
than  ordinarily  dangerous,  yet  many 
more  trains  might  in  like  manner  be 
passed  over  it  safely.  Under  such  a 
state  of  facts  the  conductor  might  prop- 
erly rest  upon  the  judgment  of  his  su- 
periors who  requested  him  to  continue 
its  use,  hoping  that  by  extra  care  and 
skill  he  might  avert  accidents  until  the 
switch  was  reconstiaicted  or  properly  re- 
paired. On  the  other  hand,  if  the  defect 
was  so  great  that  obviously,  with  the 
use  of  the  utmost  skill  and  care,  the 
danger  was  imminent,  so  much  so  that 
none  but  a  reckless  man  would  incur  it, 
the  employer  would  not  be  liable." 

In  a  case  where  an  engineer  was  in- 
jured by  the  derailment  of  his  locomo- 
tive, due  to  the  fact  that  he  was  com- 
plying, under  protest,  with  an  order  to 
run  it  to  a  certain  station  at  a  greater 
rate  of  speed  than  the  customary  rate 
of  12  miles  an  hour,  the  question 
whether  he  was  guilty  of  contributory 
negligence  in  so  running,  when  he  knew, 
in  a  general  way,  of  the  defective  con- 
dition of  the  track,  was  held  to  be  for 
the  jury.  The  court  said:  "It  would 
be  a  very  vmjust  rule  which  would  allow 
a  master  to  shield  himself  from  respon- 
sibility for  the  consequence  of  his  own 
negligence  by  alleging  those  acts,  not 
inevitably  or  immediately  dangerous,  to 
have  been  negligent,  which  his  servant 
performed  by  his  express  order."    Eaw- 
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amounts  to  nothing  more  than  a  statement  that,  in  determining  what  is 
ordinary  care  on  the  part  of  a  given  individual,  all  the  circumstances 
of  his  position  should  be  regarded,  including,  in  cases  like  the  pres- 
ent, the  servant's  orders,  the  demands  of  his  duty,  the  apparent  risk 
to  be  met,  and  the  purpose  of  his  action,  no  less  than  his  physical  sur- 

ley  V.  Northern  0.  B.  Co.   (1880)   82  N.  form,  in  broad  daylight,  in  obedience  to 

Y.  370,  Affirming   (1879)    17  Hun,  115,  the  command  of  the  conductor,  who  waa 

and  following  the  Pennsylvania  case  su-  his  direct  superior,  and  after  fellow  la- 

pra,   which  has   also   been   approved  in  borers  had  jumped  and  landed  safely,  is 

Chicago   &    N.    W.    B.    Co.    v.    Bayfield  not  so  obvious  as  to  be  a  necessary  legal 

(1877)    37  Mich.  205,  and  Richmond  &  conclusion,   but   is   a    question   for   the 

D.  B.  Co.  v.  Rudd    (1892)   88  Va.  648,  juiy.     'Northern  P.   R.   Go.  v.   Egeland 

14   S.   E.    361    (following  the   Pennsyl-  (1896)    163  U.  S.  93,  41  L.  ed.  82,   16 

vania  case,  where  a  bral^eman  who  was  Sup.  Ct.  Rep.  975,  Affirming    (1893)    5 

engaged  in  uncoupling  a  car  without  a  C.  C.  A.  471,  12  U.  S.  App.  271,  56  Fed. 

sticlc,  in  contravention  of  rules,  but  by  200.     Negligence  is  not  inferaljle,  as  a 

order  of  the  conductor,  was  thrown  off  matter  of  law,  where  the  evidence  shows 

the  flat  car  where  he  was  standing  and  that  a  brakeman  who  was  injured  by 

run  over ) .  striking  against  a  skid,  when  complying 

"Whether  it  be  the  fault  of  an  em-  with  an  order  to  dismount  at  night  from 

ployee  to  obey  an  order  of  his  superior  a  train  moving  at  the  rate  of  from  4 

depends  upon  whether  it  would  be  rash  to   6   miles   an  hour,   used  his   lantern, 

and    dangerous   to    do    so;    and    where  and  got  off  carefully.     Central  B.  Co.  v. 

there  was  no  apparent  danger  so  to  do.  Be  Bray   (1883)   71  Ga.  406. 

it   would   not    be    fault    on   his   part."  Evidence  of  an  order  from  a  conductor 

Central  B.  Co.  v.  De  Bray    (1883)    71  to  a  brakeman  to  cut  off  some  cars  from 

Ga.  406.  a.  slowly  moving  train  introduces  an  ele- 

Whether  or  not  a  section  hand  was  ment  which  prevents  a  court  from  say- 
guilty  of  contributory  negligence  in  at-  ing,  as  a  matter  of  law,  that  he  was 
tempting,  in  pursuance  of  the  direction  negligent  in  attempting  to  disconnect 
of  the  track  foreman,  a  vice  principal,  the  cars  by  going  in  between  them.  Un- 
to board  an  electric  car  moving  at  the  der  such  circumstances  he  may  well 
rate  of  three  or  four  miles  an  hour,  pre-  have  understood  that,  even  if  the  order 
eluding  recovery  for  his  death,  caused  was  not  a  specific  direction  to  go  in  be- 
by  falling  from  the  car  and  being  run  tween  the  cars,  he  was  authorized  to  cut 
over  by  it,  is  for  the  jury.  Chattanooga  them  apart  by  going  in  between  them  in 
Electric  R.  Co.  v.  Lawson  { 1898 )  101  such  a  mode  as  appeared  to  him,  in  the 
Tenn.  406,  47  S.  W.  489.  exercise  of  ordinary  care,  to  be  neces- 

Negligence  is  not  a  necessary  inference  sary.     Hannah  v.  Connecticut  Biver  B. 

from   evidence   showing  that  plaintiff's  Go.  (1891)   154  Mass.  529,  28  N.  E.  682. 

intestate,   while   in   the   employ   of   de-  A  brakeman  cannot  be  held  negligent 

fendant  as  a  carpenter,  was  helping  to  because,   on   a  dark,    cold,   and   stormy 

take  down  an  iron  pipe  used  in  the  erec-  night,  when  he  had  to  act  promptly,  he 

tion  of  a  steel  grain  elevator;  that  he  complied  with  an  order  of  his  conductor 

was  ordered  by  the  general  foreman  of  to  take  up  and  use  a  coupling  link  which 

construction  to  take  a  pair  of  tongs  and  was  lying  on  the  ground  near  the  track, 

go  up  on  the  scaffold,  18  feet  above  the  although  it  turns  out  that  the  link  was 

floor,  and  stand  on  a,  board  1  foot  wide,  not  suitable  for  the  purpose  for  which 

and  assist  in  holding  the  upper  sections  it  was  required.    Denver,  T.  &  G.  B.  Co. 

of  the  pipe  from  turning,  while  the  lower  v.  Simpson   (1891)   16  Colo.  55,  26  Pac. 

section  was  being  unscrewed  by  the  com-  339. 

bined  strength  of  three  men,  of  whom  A   servant   may   recover   on   evidence 

the  foreman  was  one;   and  that,  while  which  shows  that  he  obeyed  the  orders 

engaged  in  doing  this,  he  fell  off  and  was  of  his  superintendent  to  hold  the  outer 

killed.     William  Graver  Tank  Works  v.  end  of  a  plank,  which  rested  at  its  inner 

O'Donnell  (1901)   191  111.  236,  60  N.  E.  end  on  the  edge  of  a  wagon  bed;   that 

831.  his  duty  was  to  lower  it  slowly  to  the 

The  negligence  of  a  member  of  a  sec-  ground  after  a  heavy  barrel  which  was 

tion  crew  in  jumping  from  a  train  going  to  be  unloaded  had  been   rolled   on  to 

ii'.out  i  miles  per  hour,  to  a  station  plat-  the  inner  end,  and  in  this  manner  to 
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roundings.  Having  weighed  all  these  considerations,  unless  the  case 
then  discroses  that  the  risk  was  such  as  -would  not  be  taken  by  a  man 
of  common  prudence,  so  situated,  the  court  cannot  justly  declare  that 
the  taking  of  that  risk  by  the  servant,  in  obedience  to  orders,  was  neg- 

form  a  skidway  for  the  baiTel;  that  the  the  safer  of  two  methods  of  doing  his 
barrel,  being  forcibly  run  against  the  Avork,  not  applicable  where  a  servant 
plank,  thrust  it  off  of  the  wagon  bed  and  drove  a  wagon  by  express  orders  along 
fell  upon  it;  and  that  the  servant's  arm  a  particular  way,  and  was  eaught  by  a 
was  broken  by  the  shock  thus  caused,  sliaft  which  he  was  stepping  oven-,  hav- 
Beard  v.  American  Car  Co.  (1,897)  72  ing  found  that  it  was  too  low  to  admit 
Mo.   App.   583.  of     his     passing     underneath     it     while 

On  the  ground  that  the  danger  was  seated  in  the  wagon)  ;  Central  li.  Go. 
not  inevitable  nor  imminent,  the  con-  v.  De  Bray  (ISS.'i)  71  Ga.  106  (brake- 
tributory  negligence  of  the  servant  was  man  not  necessarily  negligent  in  getting 
held  to  be  for  the  jury  to  determine,  off  a  moving  train  by  the  orders  of  the 
where  the  evidence  was  that,  in  taking  conductor)  ;  Pagels  v.  Meyer  (1899)  88 
down  a  furnace,  the  rear  plate,  weigh-  111.  App.  Ifi9  (servant  adopted  danger- 
ing  about  a  ton,  and  resting  on  an  old  ous  method  of  arranging  planks  to  bs 
brick  foundation  wall,  was  disconnected  cut  by  a  rip-saw,  and  had  his  hand  in- 
from  the  front  plate,  and  inclined  back  jured)  ;  Harrison  v.  Denver  &  H.  G.  W. 
against  another  furnace,  4  inches  dis-  R.  Go.  (1891)  7  Utah,  523,  27  Pac. 
tantj  that  after  it  had  so  stood  for  a  728  (ordered  to  take  down  a  shafting 
day  to  plaintiff's  knowledge,  he  was  di-  at  night)  :  Thompson  v.  Gliicago,  R.  I. 
rected  by  his  employer,  under  whose  tC-  P.  R.  Go.  (1900)  86  Mo.  App.  141 
immediate  orders  the  work  was  being  (engine-hostler's  helper  obeyed  orders  of 
done,  to  take  out  the  front  wall  bricks,  hostler  to  couple  two  tenders  so  con- 
and,  on  plaintiff  saying  the  best  way  structed  as  to  come  dangerously  close 
was  to  take  the  plate  down  first,  de-  together,  he  not  being  a\Aare  of  this 
fendant  said  that  plaintiff  should  do  as  fact)  ;  Briiton  v.  Xorthern  P.  R.  Co. 
he  told  him;  that  another  person  also  (1891)  47  Minn.  340,  50  N.  W.  231 
suggested  to  defendant  that  the  plate  (section  man  not  necessarily  negligent  in 
was  dangerous,  and  should  be  fastened ;  attempting,  at  the  command  of  his  fore- 
that  the  defendant,  nevertheless,  did  man,  to  remove  a  hand  car  out  of  the 
nothing,  and  the  plate  fell  because  of  way  of  a  slowly  approaching  engine)  ; 
the  rear  foundation  giving  way,  plain-  Golson  v.  Grurcr  (1899)  80  111.  App. 
tiff's  work  not  affecting  it.  Reese  v.  99  (employee  operated  circular  saw 
Clarh   (1901)    198  Pa.  312,  47  Atl.  994.    without  a  iielper,  knowing  that  it  was 

To  the  same  effect,  see  Stuart  v.  ordinarily  operated  by  iwo  men)  ;  1^1  or- 
Evans  (1883)  49  L.  T.  N.  S.  138,  31  folk  &  lV.  R.  Go.  v.  AYard  (1894)  90 
Week.  Kep.  706,  per  Williams,  J.;  Va.  687,  24  L.  R.  A.  717,  19  S.  E.  849 
Illinois  Steel  Co.  v.  Schymnnowski  (servant  entered  an  unusually  narrow 
(1896)  162  111.  447,  44  N.  E.  876;  'Nor-  ditch  under  peremptory  orders  to  dig 
folk  &  W.  R.  Go.  V.  Ampey  (1896)  93  it  deeper,  and  it  caved  in  upon  him)  ; 
Va.  108,  25  S.  E.  226  (servant  knew  McFadden  y.  Sollitt  (1901)  94  111.  App. 
that  appliances  for  coupling  were  defec-  271  (workman  directed  by  his  employer 
five,  but  believed  that  the  coupling  to  go  under  an  overhanging  bank  of 
ordered  could  be  safely  made  by  hand)  ;  earth  to  assist  in  placing  stone  on  a 
Louisville,  E.  &  St.  L.  Consol.  R.  Go.  v.  wall,  not  obliged  to  balanee  the  degree 
XJtsi  (1892)  133  Ind.  265,  32  N.  E.  881  of  danger)  ;  WiersUcky  v.  Illinois  Steel 
(fact  that  brakeman  walked  along  the  Co.  (1901)  94  111.  App.  400  (servant 
top  of  a  train  moving  at  a  high  rate  of  knew  that  the  rope  on  a  spool  was  iii 
speed  not  necessarily  a  bar  to  his  an  untwisted,  loose,  and  raveled  condi- 
action,  where  he  was  acting  under  tion)  ;  and  decisions  referred  to  in  this 
orders)  ;  Indiana  Car  Go.  v.  Parker  and  the  next  sections. 
(1885)  100  Ind.  181  (workman  not  In  an  action  by  a  trackman  for  in- 
necessarily  negligent  in  changing  from  juries  sustained  while  attempting  to 
one  part  of  his  work  to  another)  ;  draw  a  spike  in  a  dangerous  manner 
Hawkins  v.  Johnson  (1886)  105  Ind.  with  a  sledge,  an  instruction  that,  if  the 
29,  55  Am.  Rep.  169,  4  N.  E.  172  (rule  jury  believed  that  defendant's  foreman 
that  servant  must  at  his   peril  choose   instructed  plaintiff  to  draw  spikes  in  a 
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ligence.*  The  practical  result  of  such  a  doctrine,  when  stated  in  terms 
of  the  servant's  knowledge,  is  that  the  servant  may  maintain  an  ac- 
tion, unless  he  not  only  knows  what  is  the  risk  to  be  encountered,  but 
also  that  it  will  probably  be  attended  with  injury  which  he  cannot 
avoid  by  the  exercise  of  care  and  caution.'' 

In  other  cases  the  extent  of  the  servant's  right  of  action  is  indicated 
by  a  restrictive  form  of  statement,  and  he  is  said  to  be  entitled  to  obey 
a  specific  command  of  his  superior  without  incurring  thereby  the  im- 
putation of  contributory  negligence,  unless  the  execution  of  that  com- 
mand involves  a  hazard  to  which  no  ordinarily  prudent  person  would 
have  subjected  himself  f  or  unless  a  reasonably  prudent  person  in  his 
situation  and  Y/ith  his  knowledge  of  the  danger  would  not  have  obeyed 
the  command  -^  or  unless  the  danger  was  so  "apparent,"*  or  "obvi- 
ous,"^ or  "clear,"^"  or  "manifest,"^^  or  "glaring,"^^  or  "imminent"' •'' 


more  dangerous  mimner  than  plaintiflf 
had  been  accustomed  to  draw  them,  yet 
if  plaintiff,  from  his  experience,  knew 
that  by  obeying  the  order  he  was  under- 
going more  danger,  and  obeyed  without 
protest  or  objection,  and  was  thereby 
injured,  he  would  not  be  entitled  to  re- 
cover, is  properly  refused,  since  it  could 
not  be  said,  as  a  matter  of  law,  that 
the  danger  that  the  head  of  the  spike 
would  fly  off  and  strike  plaintiff,  as  it 
did,  by  attempting  to  pull  the  spike  in 
such  manner,  was  imminent.  Illinois 
G.  R.  Co.  V.  Sporleder  (1900)  90  111. 
App.  590. 

The  rule  that  an  employer  who  fur- 
nishes a,  proper  machine  is  not  liable  to 
a.  sei-vant  injured  while  using  it  for  an 
improper  purpose  (see  §  342,  ante) 
does  not  apply  in  the  ease  of  an  injury 
to  an  inexperienced  employee  who  was 
using  the  machine  in  obedience  to  the 
direction  of  a  superior  whom  it  was  his 
duty  to  obey.  Newliury  r.  Oetchel  & 
M.  Lumlier  &  Mfg.  Go.  (1896)  100  Iowa, 
441,  69  N.  W.  743. 

*  Schroeder  v.  Chicago  d  A.  R.  Co. 
(1891)  108  Mo.  322,  18  L.  E.  A.  827, 
18  S.  W.  1094  (where  a  section  man 
tried  to  get  a  hand  car  off  the  track 
when  a  train  was   approaching) . 

°  This  form  of  expression  is  found  in 
Halliburton  v.  Wabash  R.  Go.  (1894) 
58  Mo.  App.  27. 

°  Newbury  v.  Getchel  d  M.  Lumber  <& 
Mfg.  Go.  (1896)  100  Iowa,  441,  69  N. 
W.  743. 

'  Stephens  v.  Hannibal  &  St.  J.  R.  Go. 
(1888)   96  Mo.  207,  9  S.  W.  589. 

^  Nail  V.  Louisville,  N.  A.  &  G.  R.  Go. 
(1891)  129  Ind.  268,  28  N.  E.  183,  611; 
Thompson  v.  Chicago,  M.  &  St.  P.  R.  Go. 


(1883)  4  McCrary,  62!?,  14  Fed.  564; 
Chicago  Anderson  Pressed  Brick  Co.  v. 
SobkotMak  (1892)  45  111.  App.  317,  Af- 
firmed in  (1894)  148  111.  573,  36  N.  E. 
572  (laborer  injured  by  fall  of  over- 
hanging bank)  ;  Steinhauser  v.  Spraul 
(1893)    114  Mo.  551,  21  S.  W.  515,  859. 

'Texas  <i  P.  R.  Co.  v.  Lewis  (1894; 
Tex.  Civ.  App.)  26  S.  W.  873  (section 
hand  not  negligent  because  he  obeys 
orders  to  take  hand  car  off  track  when 
a  train  is  close  at  hand).  Compare 
Schroeder  v.  Chicago  &  A.  R.  Go.  (1891) 
108  Mo.  322,  18  L.  R.  A.  827,  18  S.  W. 
1094. 

In  a  case  where  a  servant  was  ordered 
to  assist  in  the  adjustment  of  a  shaft 
close  to  a  moving  circular  saw  which 
was  not  guarded,  and  who,  after  having 
suggested  that  the  work  was  not  safe 
unless  the  saw  was  stopped,  complied 
with  a  second  and  peremptory  direction 
to  proceed  with  the  work,  and  was  in- 
jured owing  to  his  clothes  catching  in 
the  saw,  the  jury  were  held  to  have 
been  properly  instructed  that  the  plain- 
tiff would  not  be  barred  from  recovery 
by  the  fact  that  the  work  was  danger- 
ous, unless  the  danger  was  so  obvious, 
and  the  injury  thereby  was  so  inevita- 
ble, that  a  man  of  ordinary  prudence 
would  have  refused  to  obey,  if  ordered 
by  his  employer  to  do  it.  Van  Duzen 
Gas  d  Gasoline  Engine  Co.  v.  Schelies 
(1899)   61  Ohio  St.  298,  55  N.  E.  998. 

"  Biggins  v.  Missouri  P.  R.  Co. 
(1891)   43  Mo.  App.  550. 

"  Larson  v.  Center  Greek  Min.  Co. 
(1897)  71  Mo.  App.  512;  Last  Chance 
Min.  &  Mill.  Co.  v.  Ames  (1896)  23 
Colo.  167,  47  Pac.  382. 

'^  Jenney    Electric    Light    tC-    P.     Co. 
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that  a  person  of  that  average  prudence  and  intelligence  whose  hypo 
thetical  conduct  is  the  test  of  the  existence  or  absence  of  negligence 
would  have  duolined,  under  the  given  circumstances,  to  have  complied 
with  the  order.  In  other  words,  if  a  danger  is  not  so  absolute  or  im- 
minent that  injury  must  almost  necessarily  result  from  obedience  to 
an  order,  and  the  servant  obeys  the  order  and  is  injured,  the  master 
will  not  aftei-wards  be  allowed  to  defend  himself  on  the  ground  that 
the  servant  ought  not  to  have  obeyed  the  order.^* 

It  does  not  follow  that,  because  disobedience  to  the  order  would 
have  been  justifiable,  the  servant  was  guilty  of  negligence  in  obeying 
it.^^  Still  less  will  the  employer  be  permitted  to  escape  liability  on 
the  ground  that  by  disobejdng  the  order  the  sem'antwould  have  avoided 
injury,  where  it  is  a  reasonable  inference  from  the  testimony  that  it 
was  the  servant's  duty,  under  the  given  circumstances,  to  encounter 
the  danger  in  question.^ ^     Nor  does  it  follow  that,  because  it  may 

V.  Murphy  (1888)  115  Ind.  566,  570,  18  of  its  defective  condition,  imless  the 
N.  E.  30;  Lebanon  v.  McCoy  (1895)  12  danger  was  so  glaring  that  no  prudent 
Ind.  App.  500,  40  N.  E.  700  (laborer  person  would  have  attempted  it  under 
obeyed  order  to  remove  timber  lying  the  existing  conditions,  is  properly 
near  a  negligentlv  erected  bridge)  ;  given.  Barney  v.  Missouri  P.  R.  Go. 
Norfolk  &  W.  R.  Co.  v.  Ward  (1894)  (1899)  80  Mo.  App.  667. 
90  Va.  687,  24  L.  R.  A.  717,  19  S.  E.  "Illinois  Steel  Co.  v.  Schymanoivslci 
849  (day  laborer  injured  by  the  caving  (1896)  162  111.  447,  44  N.  E.  876;  St. 
in  of  the  sides  of  a  narrow  excavation  Louis,  I.  M.  &  S.  R.  Co.  v.  Richman 
which  the  foreman  ordered  him  to  dig  (1898)  65  Ark.  138,  45  S.  W.  56;  Pagels 
to  a  greater  depth  than  was  prudent)  :  v.  Meyer  (1900)  88  111.  App.  169. 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Duf-  "  Chicaqo  Anderson  Pressed  Brick  Co. 
field  (1883)  12  Lea,  69,  47  Am.  Rep.  v.  Soblcoiciak  (1892)  45  111.  App.  317, 
319;  Huhnv.  Missouri  P.  R.  Go.  (1887)  Affirmed  in  (1894)  148  111.  573  36  N 
92  Mo.  440,  4  S.  W.  937;  Shortel  v.  St.  E.  572. 

Joseph  (1891)  104  Mo.  114,  16  S.  W.  '' Stephens  v.  Hannibal  <&  St.  J.  R.  Go. 
397  (case  for  jury  where  a  laborer  was  (1888)  90  Mo.  207,  9  S.  W.  589;  Fox  v. 
injured  by  the  fall  of  an  arch  while  he  Chicayo,  St.  P.  &  E.  C.  R.  Co.  (1892) 
was  taking  down  the  supports)  ;  Stephens  86  Iowa,  368,  17  L.  R.  A.  289,  53  N.  W. 
V.  Hannibal  d  St.  J.  R.  Co.  (1888)  96  259.  See  §  440,  note  13,  infra,  for  facts. 
Mo.  207,  9  8.  W.  589  ( case  for  jury  "  In  Frandsen  v.  Chicago,  R.  I.  &  P. 
where  section  man  tried  to  get  two  R.  Co.  (1873)  36  Iowa,  372,  it  was  held 
stones  off  the  tracl<  when  a  train  was  that  the  following  instruction  was  prop- 
approaching)  ;  Ballard  v.  Chicago,  R.  I.  erly  refused:  "7.  If  the  jury  find  that 
d  P.  R.  Co.  (1892)  51  Mo.  App.  453  the  plaintiff  was  instructed  by  the  sec- 
( servant  jumped  from  moving  train)  ;  tion  foreman  to  assist  in  removing  the 
Fogus  v.  Chicago  &  A.  R.  Go.  (1892)  hand  car,  at  a  time  when  a  person  ex- 
50  Mo.  App.  250  (plaintiff  injured  by  ercising  ordinary  care  and  prudence 
the  fall  of  a  large  wheel  which  he  was  would  reasonably  apprehend  danger  to 
helping  to  move  down  an  incline,  against  his  life  or  limb,  he  is  not  required  to 
his  better  judgment)  ;  Halliburton  v.  obey  such  instruction;  and  if  the  jury 
Wabash  R.  Go.  (1894)  58  Mo.  App.  27  further  find  that  he  does  follow  such 
(plaintiff  injured  while  following  fore-  instruction  and  is  injured,  and  that  by 
man's  orders  as  to  way  of  placing  drive  disobeying  the  same  the  injury  could, 
wheels  under  a  locomotive) .  by   the   exercise    of    ordinary   care    and 

In  a  case  where  an  injury  caused  by  judgment,  have  been  avoided,  then  the 
a  defective  car  was  shown,  an  instruc-  defendant  is  not  liable."  The  court 
tion  that  the  servant  was  justified  in  said:  "Under  the  evidence,  it  was  not 
going  in  to  uncouple  the  car,  under  the  error  to  refuse  this  instruction.  We 
conductor's  order,  even  though  he  kne'v   would  not  say  that  it  might  not  prop- 
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be  negligence  for  a  superior  servant  to  order  his  subordinates 
into  a  dangerous  position  into  which  he  himself  is  to  accompany  them, 
they  are  therefore  negligent  in  complying  with  the  order. -^^ 

The  rule  as  to  the  qualifying  effect  of  an  order  is  deemed  to  be  espe- 
cially applicable  where  the  servant  is  an  immature  boy,  who  objected 
to  doing  the  work,  but  ultimately  did  it  with  reluctance.^** 

440.  Considerations  upon  which  this  doctrine  is  based. — The  doc- 
trine stated  in  the  last  section  depends  upon  several  different  consid- 
erations. Some  of  these,  it  will  be  observed,  are  more  or  less 
operative  in  every  case,  whether  directly  relied  on  or  not.  Others  are 
applicable  only  under  special  circumstances. 

a.  Master  and  servant  not  u-pon  the  same  footing. — A  fundamental 
principle  which  has  already  been  discussed  under  other  aspects  (§5 
408  et  seq.,  ante),  and  which  is  frequently  adverted  to  in  cases  of  the 
type  reviewed  in  this  diapter,  has  been  thus  stated  in  a  leading  deci- 
sion already  cited :  "The  servant  does  not  stand  on  the  same  f ootini;: 
with  the  master.  His  primary  duty  is  obedience,  and  if,  when  in  the 
discharge  of  that  duty,  he  is  damaged  through  the  neglect  of  the  mas- 
ter, it  is  but  meet  that  he  should  be  recompensed."^  This  essential  in- 
equality in  the  positions  of  the  parties  is  deemed  to  warrant  the  de- 
duction that  "a  prudent  man  has  a  right,  within  reasonable  limits,  to 
rely  upon  the  ability  and  skill  of  the  agent  in  whose  charge  the  com- 
mon master  has  placed  him,  and  is  not  bound,  at  his  peril,  to  set  his 
ovm  judgment  above  that  of  his  superior."^     In  other  words,  when  a 

erly  be  given  in  some  possible  case,  but  accidents.  Although  the  train  was  ba- 
the bare  fact  that  a  position  to  which  hind  time,  this  would  not  justify  the 
an  employee  is  ordered  for  the  discharge  boss  and  men,  who  constitute  the  re- 
ef his  duty  is  a  dangerous  one  will  not  pairing  force,  in  setting  off  their  hand 
justify  his  disobedience,  since  he  was  ear  and  awaiting  the  train.  It  might 
employed  for  that  duty,  and  its  dis-  not  arrive  for  hours,  or  possibly  might 
charge  may  be  necessary  to  save  the  itself  be  awaiting  the  arrival  of  the 
lives  of  others;  and  a,  failure  to  do  hand  ear  with  men,  tools,  and  materials 
his  duty,  or  disobedience  under  such  cir-  to  repair  a  breach  or  remove  obstruc- 
cumstances,  might  be  negligence  on  his  tions  which  stayed  its  progress.  The 
part,  rendering  the  employer  liable  to  repairing  force,  then,  should  move  on, 
others  injured  thereby.  To  assume  a  both  prudently  and  obediently,  to  the 
position  of  danger  is  not  necessarily  discharge  of  its  full  duty." 
negligence,  but  it  is  often  a,  clear  duty;  ^' Kehler  v.  Schwenh  (1892)  151  Pa. 
and  an  employee  in  such  case,  even  if  505,  25  Atl.  130. 

injured,  would  have  no  right  of  action,  '  Patterson  v.  Pittsburgh  &  G.  R.  Co. 

since  he  was  employed  for  such  position  (1874)  76  Pa.  389,  18  Am.  Rep.  412. 

of   danger  and   paid   for  assuming  it."  ^  Indiana   Gar   Go.   v.  Parker    (1884) 

"  In  Frandsen  v.  Chicago,  R.  I.  &  P.  100  Ind.  181.     "The  master  and  servant 

R.  Go.    (1873)    36  Iowa,  372,  it  was  on  do  not  stand  upon  an  equal  footing,  even 

this  ground  that  a  section  hand  should  when  they  have  equal  knowledge  of  the 

have  refused  to  go  with  a  hand  car  into  danger.     The  position  of  the  servant  is 

a  railway  cutting,  when  a  train  might  one  of   subordination   and   obedience  to 

arrive  at  any  moment.     But  the  court  the  master,  and  he  has  the  right  to  rely 

said:     "A  judicial  sanction  to  such  in-  upon  the  superior  knowledge  and  skill  o"f 

subordination  would  breed  an  infinity  of  the  master.     The  servant  is  not  entirely 
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servant  did  not  assert  his  judgment  in  opposition  to  the  supposed  bet- 
ter judgment  or  stronger  will  of  his  master,  the  law  usually  allows  a 
jury  to  determine  whether  he  was  negligent,  or  acted  in  reliance  upon 
the  judgment  of  his  master,  or  out  of  a  constrained  acquiescence  in 
the  rule  of  obedience  which  his  relation  as  servant  imposed.^ 

free  to  act  upon  his  own  suspicions  of  dreds  of  passengers,  were  daily  trusting 
danger."  Shortel  v.  St.  Joseph  (1891)  their  lives  upon  the  road,  and  on  the 
104  Mo.  114,  16  S.  W.  397.  "Where  an  day  of  the  accident  he  was  ordered  to, 
employer  commands  his  employee,  whom  and  did,  precede  a  passenger  train.  Uet 
he  assumes  to  direct,  to  use  a  defective  der  such  circumstances,  was  the  plain- 
implement  in  a  particular  way,  leaving  tiff  bound  to  set  up  his  judgment  against 
the  latter  no  discretion  as  to  the  time  or  that  of  all  others,  and  determine  for 
manner  of  its  use,  the  employee  may  rely  himself  that  the  road  was  absolutely  im- 
upon  the  superior  knowledge  and  experi-  safe  for  the  passage  of  his  engine,  and 
ence  of  the  employer,  unless  the  defect  is  abandon  his  position  as  engineer,  or  take 
so  glaring  and  extreme  as  to  make  the  upon  himself  the  risk  caused  by  defend- 
danger  of  using  the  utensil  apparent  to  ant's  negligence?  We  think,  under  all 
anyone."  Jenney  Electric  Light  &  P.  Go.  the  circumstances,  and  upon  all  the  evi- 
V.  Murphy  (1888)  115  Ind.  566,  18  N.  dence  given  on  both  sides,  that  it  was  a 
E.  30.  question   for    the    jury    to     determine, 

In  a  case  where  the  servant  was  in^  whether  the  plaintiff  acted  with  reason- 
jured  by  falling  from  a  scaffold  while  able  prudence  and  discretion  in  ventur- 
he  was  engaged  in  taking  down  a  shaft-   ing  to  run  his  engine  over  the  road." 


An  employee  injured  by  the  falling  of 
a  scaffold,  due  to  his  changing,  under  the 
orders  of  the  foreman  representing  the 
common  master,  the  manner  in  which  it 


ing  in  an  insufficiently  lighted  room,  it 
was  held  proper  to  instruct  the  jury 
that  if  the  work  ordered  to  be  done  was 
not  obviously  dangerous,  or  of  such   a 

nature  that  the  sei^vant  could  see  that  it  was  suspended,  is  not  chargeable  with 
could  not  be  performed  with  safety,  or  the  knowledge  that  it  was  unsafe,  where 
about  which  there  could  be  a  difference  there  was  evidence  that  scaffolds  were 
of  opinion  in  the  minds  of  reasonable  sometimes  suspended  in  that  way  by 
and  prudent  persons,  then  the  servant  those  engaged  in  similar  work,  although 
was  not,  at  the  peril  of  being  discharged,  he  objected  to  fastening  it  in  that  way, 
bound  to  set  up  his  judgment  against  as  rendering  it  "liable  to  come  dovm." 
that  of  his  master.  Harrison  v.  Denver  Offutt  v.  World's  Columhian  Exposition 
&  R.  a.  W.  R.  Co.  (1891)  7  Utah,  523,  Go.  (1898)  175  111.  472,  51  N.  E.  651, 
27  Pac.  728.  Reversing    (1897)    73  111.  App.  231.     A 

°  Cullen  V.  Norton  ( 1889 )  52  Hun,  9,  railway  servant  is  not,  as  matter  of  law, 
4  N.  Y.  Supp.  774  (servant  set  to  work  guilty  of  negligence,  where  the  method 
underneath  an  unexploded  blast,  which  pursued  by  him  in  loading  wheels  on  a 
went  off).  This  decision  was  reversed  car  was  adopted  by  him  in  reliance 
in  (1891)  126  N.  Y.  1,  26  N.  E.  905,  upon  the  judgment  and  experience  of 
but  merely  on  the  ground  that  the  de-  his  foreman,  and  there  is  nothing  to 
fense  of  common  employment  was  a  bar  show  that  such  reliance  was  not  justi- 
to  recovery.  fiable.      Kain  v.  Srrdth  (1880)   89  N.  Y. 

In  Raioley  v.  Northern  G.  R.  Go.  375.  A  mason  is  not  negligent,  as  mat- 
(1880)  82  N.  Y.  370,  the  court  argued  ter  of  law,  in  following  the  instructions 
thus :  "We  must  take  into  account  the  of  his  foreman  vsdth  regard  to  the  proper 
plaintiff's  position.  His  business  was  manner  of  setting  a  certain  kind  of 
that  of  an  engineer,  and  unless  he  obeyed  terra  cotta  with  which  he  is  not  fa- 
orders  and  ran  his  engine  he  would  have  miliar.  Gibson  v.  Sullivan  (1895)  164 
been  obliged  to  abandon  the  defendant's  Mass.  557,  42  N.  B.  110.  A  laborer  in 
service;  of  one  thus  situated  the  law  a  quarry,  who  has  stood  aside  while  a 
should  not  be  too  exacting.  We  must  "boat"  loaded  with  rock  is  being  hoisted 
assume  that  the  officers  of  defendant,  to  a  ledge  directly  above  where  he  is 
who  had  charge  of  the  road,  and  must  working,  is  not  necessarily  negligent  in 
have  known  its  condition,  deemed  it  returning  to  the  place  of  work  in  com- 
safe;  and  the  plaintiff  had  the  right  to  pliance  with  a  signal  from  his  foreman 
rely  somewhat  upon  their  judgment,  wliioh  he  supposes  to  be  an  intimation 
Other  employees  of  the  road,  and  hun-   that  the  "boat"  has  been  swung  past  i\\e 
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The  incMiiiality  of  the  positions  occupied  by  a  servant  and  by  the 
master  or  employee  who  controls  him  is  usually  emphasized  as  a  cir- 
cumstance indicative  of  the  conclusion  that  his  knowledge  was  rela- 
tively inferior.  But  under  some  states  of  facts  this  consideration 
might  be  material,  even  though  both  parties  have  the  same  knowledge 
of  the  danger.* 

h.  Servant  cnlilled  to  rely  on  the  rnaster's  performance  of  his  du- 
ties.— (Compare  §§  354,  355,  ante.) — A  second  principle  whicb 
is  especially  important  in  cases  where  the  servant  was  injured 
as  a  result  of  his  compliance  with  a  direct  order,  and  which 
naturally  suggests  itself  as  a  material  element  under  such  circum- 
stances, is  that  a  servant  is  not  necessarily  negligent  where  he 
acts  upon  the  presumption  that  his  employer  and  his  employer's 
agents  have  done,  are  doing,  and  will  do,  their  duty.^     The  servant  is 

margin  of  the  ledge  and  is  no  longer  sMp-carpenter,  or  a  joiner,  or  a  me- 
dangerous  to  a  person  below,  although,  chanic  of  any  kind,  and  knows  nothing 
•Ts  a  matter  of  fact,  the  danger  is  not  about  the  construction  of  scaffolding,  or 
yet  over,  and  the  laborer  is  ultimately  the  forces  which  it  would  be  required  to 
injured  by  the  falling  of  the  boat  conse-  resist,  is  put  into  the  hold  of  a  gunboat 
quent  upon  its  striking  against  the  by  his  employer,  and  ordered  to  remove 
ledge.  Cox  v.  Syenite  Granite  Co.  the  chips  and  rubbish  from  beneath  a 
(1890)    30  Mo.  App.  424.  scaffold,  he  is  entitled  to  assume  that 

Compare  also  Illinois  Steel  Co.  v.  his  employer  has  exercised  care  in  seeing 
Schymauowshi  (1896)  162  111.  459,  44  that  the  scafl'olding  is  of  sufficient 
N.Ti.Slli;  ilcKeev.  Tourtellotte  (\80G)  strength.  Connolly  v.  Poillon  (1864') 
167  Mass.  69,  48  L.  E,.  A.  542,  44  N.  E.   41  Barb.  306. 

10/1:  Larson  v.  Center  Creel-  Min.  Co.  A  section  hand  engaged,  under  the  di- 
(1897)  71  Mo.  App.  512;  Norfolk  &  rection  of  a  foreman  of  the  gang,  in  at- 
\V.  R.  Co.  V.  Ward  (1894)  90  Va.  687,  tempting  to  remove  a  hand  car  from  the 
24  L.  R.  A.  717,  19  S.  E.  849;  Colorado  track  in  order  to  avoid  an  approaching 
Midland  R.  Co.  v.  O'Brien  (1891)  16  train,  has  the  right  to  presume  that  the 
Colo.  219,  27  Pac.  701  (laborer,  not  ap-  foreman,  who  is  in  a  situation  to  de- 
preciating the  risk,  went  on  overloaded  vote  his  whole  attention  to  the  approach- 
construction  train)  ;  Turner  v.  Norfolk  ing  train  and  the  efforts  of  his  men  to 
£  W.  R.  Co.  (1895)  40  W.  Va.  675,  22  get  the  hand  car  off  the  track,  will  give 
S.  E.  83  (boy  of  sixteen  years  killed  such  directions  as  will  protect  him.  St. 
while  riding  on  a  hand  car  through  a  cut  Louis,  I.  M.  &  S.  R.  Co.  v.  Riokman 
in  ii  curve,  vi^hich  his  foreman  had  en-  (1898)  65  Ark.  138,  45  S.  W.  56. 
tered  without  sending  a  man  ahead  with  See  also  Cruiclcy  v.  Cutting  (1896) 
a  flag, — not  negligent  in  obeying  order  165  Mass.  436,  43  N".  E.  197  (servant  or- 
to  get  on  the  car)  ;  Rogers  v.  Overton  dered  to  steady  a  stone  which  is  being 
(1882)  87  Ind.  410  (trackman  not  neg-  hoisted  by  a  derrick  has  a  right  to  rely 
ligent  in  obeying  an  order  of  a  road  on  the  presumption  that  it  is  properly 
master  to  assist  in  bending  rails  without  fastened);  McMillan  Marble  Co.  v. 
heating  them).  ^  Black    (1890)    89   Tenn.    118,   14   S.   W. 

*It  cannot  be  said  that  the  master  470  (boy  set  to  work  under  a  dangerous 
and  servant  are  on  an  equal  footing,  projecting  rock  entitled  to  assume  that 
even  where  they  have  equal  knowledge  it  has  been  tested)  ;  CooA^  v.  St.  Paul, 
of  the  danger.  To  so  say  is  against  If.  d-  M.  R.  Co.  (1885)  34  Minn.  45,  24 
common  experience,  and  in  disregard  of  N.  W.  311  (floor  of  depot  which  had  been 
the  fact  that  the  servant  occupies  a  po-  injured  by  tire  and  was  under  repair 
sition  subordinate  to  the  master,  gave  \\'ay)  ;  McGofcrn  v.  Central  Ver- 
Stephens  v.  Hannibal  &  St.  J.  R.  Go.  mont  R.  Co.  (1890)  123  N.  Y.  280,  25 
(1888)  96  Mo.  207,  9  S.  W.  589.  N.  E.  373   (laborer  in  a  grain  elevator, 

°  Where   an   employee,   who   is   not   a   who  is   sent  for  by  the  superintendent 
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deemed  to  be  warranted  in  shaping  liis  conduct  with  reference  to  this 
presumption,  unless  he  has,  or  ought  to  have,  acquired  Imowledge  of 
circumstances  which  indicate  that  it  is  not  justifiable.®  The  juridi- 
cal theory  is  that  the  order,  having  a  natural  tendency  to  throw  the 
servant  off  his  guard,  may  properly  be  considered  to  excuse  him  from 
the  exercise  of  the  same  degree  of  care  as  would  have  been  incumbent 
on  him  if  the  case  had  not  involved  this  factor.^ 


and  ordered  to  enter    one  of    the    bins 
through  a  trap  door  at  the  bottom  to  de- 
tach from  the  sides  any  grain  that  may 
be  sticking  to  the  sides,  has  a  right  to  as- 
sume that  the  superintendent  has  previ- 
ously ascertained  that  no  grain  has  ac- 
cumulated in  such  a  ponition  as  to  be 
dangerous  to  men  working  in  the  lower 
part  of  the  bin)  ;  Eldridge  v.  Atlas  8.  S. 
Co.   (1890)   58  Hun,  96,  11  N.  Y.  Supp. 
468    (seaman  entitled    to    assume    that 
winch  can  be  safely  operated, — fact  was 
specially  emphasized  that  he  was  boimd 
by  his  articles  to  obey  orders)  ;  Lebanon 
V.  McCoy    (1895)    12  Ind.  App.  500,  40 
N.  E.  700   (demurrer  case)  ;  Deirrese  v. 
Meramee  Iron  Min.   Go.    (1893)    54  Mo. 
App.  476  (miner  injured  b.y  tall  of  stone 
from  a  slope  above  a  pit  where  he  was 
sent  to  woi'k,  the  evidence  being  that  it 
was  impossible  by  any  reasonable  care 
to  prevent  such  occurrences  altogether, 
but  that  the  defendant's  vice  principal 
had  failed  to  use  proper  precautions,  in 
view  of  the  fact  that  he  knew  that  stones 
had  been   falling  in  uncommonly  large 
numbers  on  the  day  of  the  accident)  ; 
Steinhauser  v.   Spraul    (1893)    114  Mo. 
551,  21  S.  W.  515,  Affirmed  on  Rehearing 
in    (1893)    114  Mo.  558,  21    S.    W.  859 
(domestic    servant,    ordered    to    ascend 
ladder,  entitled  to  assume  that  it  is  not 
defective)  ;   Southern    R.    Co.    v.    Hart 
(1901)   23  Ky.  L.  Rep.  1054,  64  S.  W. 
650  (servant  ordered  to  mount  on  top  of 
a   stationary   oar  under  repair    is    not 
negligent  in   acting  on  the  assumption 
that  the  side  bearings,  designed  to  keep 
it  from  tilting,  were  in    their    place)  ; 
Sprague  v.  New  York  &  N.  E.    R.    Co. 
(1896)    68  Conn.  345,  37  L.  R.  A.  638, 
36  Atl.  791    (engineer  not  negligent  in 
starting  his  train   on    the    assumption 
that  the  conductor's  statement  as  to  the 
time  at  which  another  train  was  leaving 
a  certain  station  was  correct)  ;  Gulf,  G. 
&  8.  F.  R.  Co.  V.  Duvall  (1896)   12  Tex. 
Civ.  App.  349,  35  S.  W.  699    (inexperi- 
enced laborer  ordered  to  remove  danger- 
ous obstruction  from    the    track    as    a 
train  was  approiching)  :     Texan    C.    R. 
Co.  V.  Hicks    (1900)    24  Tex.  Civ.  App 


400,  59  S.  V,'.  1125  (see  subd.  d,  note  13, 
infra ) . 

°  8outIiii;estern  Tclepli.  Co.  v.  Wough- 
ter  (1892)   56  Ark,  206,  19  S.  W.  575. 

An  employee  directed  to  perform  a 
particular  task  has  a  right  to  assume 
that  his  employer  will  furnish  him  a 
reasonably  safe  place,  or  will  see  that 
the  place  is  reasonably  safe  while  the 
task  is  being  performed,  unless  he  is 
warned,  or  has  reasonable  cause  to  be- 
lieve, or  by  the  exercise  of  care  and  dili- 
gence should  know,  that  it  is  not  safe,  or 
unless  the  danger  is  within  the  obvious 
scope  of  his  employment  as  the  business 
is  carried  on.  Kirh  v.  8enzig  (1898) 
79  111.  App.  251,  where  it  was  held  that 
an  employee  directed  by  a  foreman  to 
go  into  the  bottom  of  an  elevator  shaft 
and  pick  up  soap  therein  was  not,  as 
a  matter  of  law,  debarred  from  recovery 
for  an  injui-y  caused  by  the  elevator  de- 
scending upon  him,  where  the  elevator 
was  at  the  fourth  or  fifth  floor  when  he 
entered,  the  foreman  had  on  other  oc- 
casions told  the  elevator  man  that  the 
employee  was  in  the  shaft,  and  the  lat- 
ter may  have  relied  upon  his  doing  so 
on  the  occasion  in  question. 

An  employee  in  a  mine  has  a  right  to 
presume,  when  directed  to  work  in  an 
entry,  that  the  employer  has  performed 
the  duty  of  inspecting  the  same,  and 
may  proceed  with  his  work  relying  on 
such  presumption,  unless  a  reasonably 
prudent  and  intelligent  man  under  like 
circiunstancis  would  be  able  to  discern 
risks  which  defects  in  the  mine  indicate. 
Ashland  Goal  &  I.  R.  Co.  v.  Wallace 
(1897)  101  Ky.  626,  42  S.  W.  744,  Re- 
hearing Denied  in  (1897)  101  Ky.  644, 
43  S.  W.  207.  A  seiwant  who  is  sent  to 
clear  away  dehris  after  a  blast  has  been 
set  off  in  a  rock  cutting  is  entitled  to 
assume  that  an  inspection  has  been  made 
for  the  purpose  of  seeing  if  there  are 
any  overhanging  or  loose  fragments 
which  may  injure  him.  Capasso  v. 
Woolfolk  (1898)  25  App.  Div.  234,  49 
N.  y.  Supp.  409. 

^  Hail  kins  \.  Johnson   (188G)    105  Ind. 
29,  55  Am.  Rep.  169,  4  N.  E.  172.  "When 
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In  a  logical  point  of  view  the  principle  now  under  review  is  more 
properly  treated  as  one  which  is  distinct  from,  and  independent  of, 
the  one  noticed  in  the  preceding  subdivision,  since  it  is  essentially  a 
particular  instance  of  the  operation  of  a  general  principle  which  ib 
applicable,  irrespective  of  whether  the  obligations  in  question  are  im- 
posed upon  a  servant  of  superior,  equal,  or  inferior,  grade.  (See  §§ 
354-356,  409,  subd.  c,  ante.)  But  it  is  sometimes  enunciated  in  a 
form  which  shows  that  it  may  also  be  deduced  from  the  conception 
that  the  positions  of  a  servant  and  his  superiors  are  unequal.  Thus, 
it  is  laid  down  that  the  servant  has  a  right  to  assume  that  the  master, 
or  the  master's  representative,  with  their  superior  knowledge  of  the 
conditions,  will  not  expose  him  to  unnecessary  perils.*  From  the 
principle,  considered  under  this  aspect,  are  deduced  the  two  subsid- 
iary rules,  that  obedience  to  an  order  is  not  contributory  negligence  in 
any  case  in  which  the  servant  has  a  right  to  assume  that  the  master 
will  warn  him  as  to  any  danger  which  the  service  may  involve  f  and 
that,  although  a  servant  is  usually  deemed  to  be  guilty  of  negligence, 
as  matter  of  law,  if  he  unnecessarily  put  himself  in  a  dangerous  po- 
sition, his  culpability,  under  such  circumstances,  will  be  for  the  jury, 
where  he  was  entitled  to  assume  that  he  was  ordered  to  take  that  posi- 
tion, because  his  duty  required  it.^** 

the  master  undertakes  to  direct  speeifi-  exposed.  He  has  a  right  to  presume 
cally  the  performance  of  work  in  a  par-  that  the  master  will  do  his  duty  in  this 
ticular  manner,  we  cannot  say,  as  mat-  resrpect,  and,  therefore,  when  directed  by 
ter  of  law,  that  the  servant  is  not  jus-  proper  authority  to  perform  certain 
tified  in  relying  to  some  extent  upon  the  services,  or  to  perform  them  in  a  certain 
knowledge  and  carefulness  of  his  em-  place,  he  will  ordinarily  be  justified  in 
plover,  and  in  relaxing  somewhat  the  obeying  orders,  without  being  charge- 
vigilance  which  otherwise  would  be  in-  able  with  contributory  negligence.  Cook 
cumbent  upon  him.  The  servant's  at-  v.  St.  Paul,  M.  d  M.  R.  Co.  (1885)  34 
tention  must  be  principally  directed  to  Minn.  45,  24  N.  W.  311. 
the  performance  of  the  work  in  the  man-  *  Lofrano  v.  New  York  &  Mt.  V. 
ner  in  which  he  is  ordered  to  perform  it,  Water  Co.  (1890)  55  Hun,  452,  8  N.  Y. 
and  he  may  be  in  a  less  favorable  posi-  Supp.  717  (inexperienced  servant  in- 
tion  to  see  and  judge  of  the  surrounding  jured  by  explosion  of  dyuamite  which  he 
dangers."  Haley  v.  Case  (1886)  142  was  warming  at  a  fire)  ;  Newbury  v. 
Mass.  316,  7  N.  E.  877.  Getchel  &  M.  Lumher  &  Mfg.  Co.  (1896) 

'Illinois  Steel  Co.    v.    Schymanowski  100  Iowa,  441,  69  N.  W.  743;  Cleveland, 

(1896)   162  111.  459,  44  N.  E.  876.     See  C.  G.  &  St.  L:  B.  Co.  y.  Brown   (1893) 

also  Pollers  v.  Fall  River    (1897)    168-  6  C.  C.  A.  142,  18  U.  S.  App.  10,  56  Fed. 

Mass.  60,  46  N.  E.  408   (tripod,  used  in-  804   (servant,  ordered  to  cut  in  two  one 

stead  of  derrick  for  hoisting  water  pipes,  of  the  supporting  posts  of  a  shed,  and 

fell  into  ditch  which  servant  was  dig-  ignorant  that  the  shed  would  fall  if  the 

ging;  servant's  right  to  rely  on  superin-  posts     were     cut,     should     have      been 

tendent's  experience  emphasized)  ;  Haiti-  warned). 

burton  v.  Wabash  R.  Co.  (1894)  58  Mo.       ^°  Light  v.  Chicago,  M.  &  St.  P.  R.  Co. 

App.  27.  (1894)  93  Iowa,  83,  61  N.  W.  380,  hold- 

A  servant  "does  not  stand  upon  the  ing  that  a  railroad  employee  is  not,  as 

same  footing  as  his  master,  as  respects  a  matter  of  law,  guilty  of  contributory 

the  matter  of  care  in  inspecting  and  in-  negligence    in    attempting   to    mount   a 

vestigating  the  risks  to  which  he  may  be  coal  car  in  obedience  to  the  orders  of  his 
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c.  Order  considered  to  he  an  implied  assurance  that  there  is  no  ab- 
normal danger. — It  has  frequently  been  declared  that  a  specific  order 
to  do  a  certain  act  carries  with  it  an  implied  assurance  that  the  act 
may  be  done  with  reasonable  safety.^^  It  is  manifest,  however,  that 
under  the  principles  explained  in  chapters  x.,  xi.,  ante,  an  employer 
who  would  prima  facie  be  held  liable  for  injuries  caused  by  a  defec- 
tive appliance  when,  without  making  any  inspection,  he  urged  his 
men  forward  with  words  which  showed  that  in  his  opinion  there  was 
no  danger,  cannot  be  held  liable  if  such  an  inspection,  made  with  rea- 
sonable care,  would  not  have  disclosed  the  fact  that  there  was  a  defect 
in  the  chain.-' ^ 

As  to  the  effect  of  an  express  assurance  of  safety,  see  next  chapter. 

d.  Necessity  for  prompt  obedience. — (Compare  §§  358—361,  ante.) 
— ^Another  circumstance  which  is  frequently  emphasized  is  the  fact 
that  when  a  servant  is  suddenly  called  upon  to  execute  a  piece  of  work 
in  a  particular  manner,  under  the  eye  of  his  employer,  or  his  employ- 
er's representative,  a  careful  observation  of  the  conditions  is  generally 
quite   impracticable,  if  the  direction  is  to  be  carried  out  with  that 


superior,  although  he  might  have  ridden 
safely  to  the  place  to  which  he  was  di- 
rected to  go  on  the  footboard  of  the  en- 
gine. 

^'  "The  servant  has  a  right  to  rest 
upon  the  assurance  that  there  is  no  dan- 
ger which  is  implied  by  such  an  order." 
Illinois  Steel  Co.  v.  Schymanoioski 
(1896)  162  111.  459,  44  N.  E.  876.  See 
also  Keegan  v.  Kavanaiigh  (1876)  62 
Mo.  232;  Leland  v.  Hearn  (1900)  49 
App.  Div.  Ill,  63  N.  y.'Supp.  204;  Dunn 
V.  Oonnell  (1897)  20  Misc.  727,  46  N. 
Y.  Supp.  684,  Affirmed  in  (1897)  21 
Misc.  295,  47  N.  Y.  Supp.  185. 

The  question  whether,  as  a  matter  of 
fact,  a  trainman  knew,  or  had  an  oppor- 
tunity of  knowing,  the  methods  em- 
ployed by  the  company  in  running  its 
train  by  telegraphic  orders,  becomes  im- 
material where  the  superintendent  gave  a 
peremptory  order  that  his  train  should 
proceed  regardless  of  the  movements  of 
another  train  traveling  in  the  opposite 
direction.  Hheehan  v.  Neio  York  G.  & 
H.  K.  R.  Co.  (1883)  91  N.  Y.  332.  An 
order  by  the  general  superintendent  to 
engineers,  "not  to  run  faster  than  card 
time  until  the  track  can  be  got  into  bet- 
ter condition,"  was  in  effect  a  declara- 
tion that  the  road  was  not  necessarily 
hazardous,  and  the  engineer  could  con- 
tinue to  run  over  it,  exercising  care,  and 
that  the  superintendent  would  remedy 
the  defect.     Flviin  v.  Kansas  City,  St.  J. 


&  C.  B.  R.  Co.  (1883;  Mo.)  10  West. 
418,  Former  Appeal  78  Mo.  195,  47  Am. 
Rep.  99.  An  inexperienced  foreigner, 
imperfectly  acquainted  with  English, 
who,  after  a  machine  has  acted  in  an  im- 
expeoted  manner,  appeals  for  advice  to 
the  employee  whose  duty  it  is  to  instruct 
him,  'and  receives  an  answer  which  he 
supposes  to  amount  to  an  instruction  to 
go  on  as  before,  is  not  negligent  in  fol- 
lowing that  direction.  Bjhjian  v.  Woon- 
sockct  Rubber  Go.  (1895)  164  Mass.  214, 
41  N.  E.  265. 

A  servant  who  drives  a  wagon  along  a_ 
particular  way  by  the  express  direction 
of  his  master's  representative,  and  is  in- 
jured by  the  projecting  bolts  of  a  re- 
volving shaft  which,  when  it  is  too  late, 
he  finds  himself  unable  to  clear,  while 
seated  in  the  wagon,  is  not  debarred 
from  recovery  by  the  rule  that  a  servant 
must,  at  his  peril,  choose  the  safer  of 
two  alternative  methods  of  doing  his 
work.  Such  a  direction  is  an  implied 
statement  that  the  way  indicated  is  rea- 
sonably safe,  and  an  instruction  with- 
drawing the  consideration  of  the  direc- 
tion from  the  jury  is  erroneous,  when 
the  question  of  the  servant's  exercise  of 
due  care  is  submitted  to  them.  Hawk- 
ins V.  Johnson  (1886)  105  Ind.  29,  55 
Am.  Rep.  169,  4  N.  E.  172. 

"  Hoffman  v.  Dickinson  (1888)  31  W 
Va.  148,  6  S.  E.  53. 
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promptitude  which  is  expected  from  subordinates.*'*     The  qualifying 
import  of  this  circumstance  is  obviously  not  diminished  by  the  fact 


"I/aJry  v.  Case  (1886)  142  Mass. 
31G,  7  N.  E.  877;  Strong  v.  loioa  G.  R. 
Co.  (1895)  94  Iowa,  380,  62  N.  W.  799 
(for  the  facts  of  this  case  and  comments 
thereon,  see  §  281.  notes  4,  5,  ante)  ; 
.Ifnor,,,  V.  Rirlnnond  &  D.  R.  Co.  (1892) 
111  N.  C.  482,  18  L.  R.  A.  845,  16  S.  E. 
698  (brakenian  ordered  to  couple  cars  on 
a  dark  night  not  bound  to  examine 
couplinfj)  ;  Dillingham  v.  Harden  (1894) 
6  Tex.  Civ.  App.  474,  26  S.  W.  914  (serv- 
ant not  hound  to  examine  a  skid  which 
he  is  directed  by  his  foreman  to  use  in 
lowering  rocks  into  a,  pit ) . 

A  carpenter  employed  by  a  railroad 
company,  who  obeys  a  hasty  order  to 
pick  up  his  tools,  bedding,  etc.,  and  put 
them  on  a  push  car  and  to  get  on,  does 
not  assume  the  risks  arising  from  the 
fact  that  the  ear,  which  then  starts 
dovsm  a  hea\'y  grade,  is  not  provided  with 
proper  appliances  to  control  its  velocity. 
Miller  v.  Utiion  P.  R.  Co.  ( 1882 )  4  Mc- 
Crary,  115,  12  Fed.  600.  It  is  for  the 
jury  to  determine  whether  a  boy  of 
seventeen,  who  was  working  in  a  foun- 
dry, was  negligent,  where  he  was  ordered 
to  stop  an  engine  and  to  hurry,  this  not 
being  a  part  of  his  regular  duties,  and 
in  executing  the  order  his  trousers  were 
caught  by  an  uncovered  set  screw  and 
collar  on  a  revolving  shaft  over  which 
he  stepped.  Bowling  v.  Allen  (1881)  74 
Mo.  13,  41  Am.  Rep.  298.  A  servant 
who  obeys  a  hurried  order  of  his 
foreman  to  take  hold  of  a  car  and  push 
it  is  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence  in  failing  to 
look  ahead  and  observe  an  obstruction 
near  the  track.  The  want  of  time  for 
deliberation,  and  the  position  he  would 
naturally  assimie  in  doing  the  work,  are 
a  suflficient  reason  for  not  holding  him 
strictly  to  the  duty  of  using  his  senses 
to  discover  danger.  Stackman  v.  Chi- 
cago <C  .V.  W.  R.  Co.  (1891)  80  Wis.  428, 
50  N.  W.  404. 

Where  a  brakeman,  when  mounting  a 
moving  car,  put  his  foot  under  it  in  a 
place  where  he  expected  to  have  the  sup- 
port of  a  Jaw  strap,  and  was  injured 
owing  to  the  fact  that  it  was  missing,  it 
was  held  that,  in  view  of  the  fact  that 
he  was  acting  under  orders,  and  of  the 
haste  necessary  under  the  circumstances, 
it  was  for  the  jury  to  say  whether  he 
was  negligent  in  omitting  to  look  and 
see  whether  there  was  a.  jaw  strap,  be- 
fore he  undertook  to  use  it.     Coates  v. 


Boston  &  M.  R.  Co.  (1891)  153  Mass. 
297,  10  L.  R.  A.  769,  26  N.  E.  864.  Al- 
though a  brakeman  would  have  been 
justified  in  refusing  to  obey  an  order  to 
mount  a  moving  car,  because  he  had  ob- 
served that  it  was  traveling  at  the  rate 
of  about  10  miles  an  hour,  or  because  his 
lantern  had  gone  out,  or  because  he  had 
discovered  that  the  ground  near  the 
track  sloped  in  such  a  manner  that  he 
could  not  readily  seize  the  ladder  and 
place  his  foot  in  the  stirrup,  yet  a  jury 
may  properly  find  him  to  have  been  free 
from  negligence,  where  he  was  acting  in 
an  emergency  which  gave  him  no  time 
for  reflection.  Fox  v.  Chicago,  St.  P.  & 
K.  G.  R.  Go.  (1892)  86  Iowa,  368,  17  L. 
R.  A.  289,  53  N.  W.  259.  A  brakeman 
on  a  freight  train  is  not  guilty  of  negli- 
gence in  attempting  to  make  a  coupling 
between  two  cars  of  unequal  height  with 
a  misshapen  link  which  he  had  been  di- 
rected by  the  conductor  to  take  from  the 
ground  and  use,  when,  owing  to  darkness 
and  storm,  he  did  not  discover  the  defect 
in  the  link  in  time  to  avoid  an  accident. 
Denver,  T.  &  G.  R.  Co.  v.  Simpson  (\%Ql) 
16  Colo.  55,  2U  Pac.  339.  Where  one  of 
a  gang  of  men  engaged  in  raising  a 
track  by  putting  stone  under  it  on  the 
sudden  approach  of  a  train  is  ordered  to 
take  off  some  stone  remaining  on  the 
track,  and  immediately  attempts  to  do 
90,  without  opportunity  to  observe  and 
calculate  the  distance  to  the  train  or  its 
speed,  he  is  not  necessarily  guilty  of  con- 
tributory negligence  such  as  will  defeat 
his  reco\-ery.  Stephens  v.  Hannibal  & 
St.  .J.  R.  Co.  (1888)  96  Mo.  207,  9  S. 
W.  589. 

In  Patton  v.  Western  N.  C.  R.  Go. 
(1887)  96  N".  C.  455,  1  S.  E.  863,  a  sec- 
tion master  ordered  plaintiff  to  jump 
off  a  rapidly  moving  train  (rate  of  speed 
not  shown  by  evidence).  The  court  de- 
clined to  apply  the  general  rule  that 
such  an  act  is  negligent,  saying:  "It 
seems  that  this  command  was  given  and 
promptly  obeyed  without  hesitation.  It 
was  rash,  negligent,  unreasonable,  and 
unwarranted,  but  the  danger  to  be  en- 
countered in  obeying  it  was  not  so  man- 
ifest and  so  great  as,  under  the  circum- 
stances, to  render  a  prompt  obedience  to 
it  contributory  negligence  on  the  part  of 
the  appellant.  An  ordinary  laborer  on 
railroads — one  of  ordinary  experience — 
might  make  a  leap  without  injury;  he 
might  not  unreasonably  believe  that  he 
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could,  taking  proper  care,  and  especially  act  wit1i  promptness  and  despatch,  it 
so  when  commanded  to  do  so  by  a  rail-  would  be  most  imreasonable  to  demand 
road  employee  of  long  experience  who  of  him  the  thought,  care,  and  scrutiny 
had  the  right  to  command  him  in  the  which  might  be  exacted  where  there  is 
course  of  his  duty.  ^\'hiIe  to  jimip  more  time  for  observation  and  delibera- 
froni  a  rapidly  moving  train  of  cars  is  tion.  Thus,  if  a  ladder  is  usually  found 
very  hazardous,  and,  ordinarily,  to  do  upon  such  cars,  in  the  haste  necessarily 
so  is  negligence,  it  is  not  contributory  attendant  upon  uncoupling  cars  and 
negligence  where  the  plaintiflF — a  laborer  stopping  the  train  he  was  not  bound  to 
on  the  railroad — is.  suddenly  commanded  deliberate  and  settle  in  his  mind  that  a 
by  his  employer  or  its  agent  to  do  so,  in  like  means  of  ascending  the  car  was  on 
the  course  of  his  employme^t,  and  the  this  one,  though  he  knew  by  prior  obser- 
comniand  is  at  once  obeyed  from  a  sense  vation  that  it  was  wanting." 
of  duty  and  without  waiting  to  think  of  In  Chicago,  B.  I.  &  P.  B.  Go.  v.  Ifc- 
and  consider  the  hazard.  Such  a  case  is  Oarlii  (1890)  40  Neb.  475,  68  N.  W.  633, 
exceptional.  The  agent  of  the  employer  the  court  said:  "Our  conclusion,  after 
suddenly  commands  the  laborer  to  do  an  a  consideiation  of  the  subject,  is  that  it 
extra  hazardous  act  in  the  course  of  his  is  a  harsh  and  unreasonable  rule  which 
duty, — one  that  may,  though  not  prob-  charges  a  servant,  when  commanded  to 
ably,  be  safely  done  by  observing  due  perform  an  act  by  his  master,  with  the 
care;  one  that  must  be  done  at  once  if  duty  of  at  once  determining  whether  or 
done  at  all.  The  laborer  obeys  the  com-  not  the  act  can  be  safely  performed,  and 
mand  promptly,  nerved  only  by  a  faith-  then  performing  it  at  his  peril,  or  re- 
ful  sense  of  duty,  and  as  a  consequence  fusing  to  perform  it  at  the  expense  of 
suffers  serious  bodily  injury.  In  that  losing'  his  employment.  The  risk  in- 
case the  injured  party  does  not,  in  legal  curred  by  obeying  a  negligent  command 
contemplation,  contribute  to  his  own  in-  of  the  master  is  not  one  ordinarily  inci- 
jury.  The  facts  and  circumstances  were  dent  to  the  servant's  employment,  and 
such  as  that  he  might,  when  suddenly  is  not  an  assumed  risk,  because  negli- 
called  on,  not  unreasonably  believe  that  gence  on  the  part  of  the  master  is  not 
the  command  was  a  proper  one,  and  that  presumed  to  be  a  feature  of  the  employ- 
he  ought  to  obey.  Although  the  act  was  ment.  It  is  true  that  where  ample 
hazardous,  it  was  not  essentially  danger-  time  exists  for  examination  and  reflec- 
ous."  tion  a  .seiwant  may  not,  beyond  a  certain 

On  the  ground  that  the  servant  had  a  limit,  continue  in  the  service,  perform- 
right  to  assume  that  the  directing  em-  ing  dangerous  acts,  except  at  his  own 
ployee  knew  the  extent  of  the  danger,  risk;  and  it  is  this  consideration  which 
and  would  not  order  him  to  do  an  act  governs  the  cases  holding  that  the  oou- 
which  he  could  not  safely  do,  it  has  been  tinned  use  of  defective  appliances  with- 
held that  in  an.acticm  for  injuries  sus-  out  protest  and  a  promise  by  the  master 
tained  by  an  inexperienced  section  hand  to  remedy  them  discharges  the  master 
in  alighting  from  a  moving  train,  in  from  liability.  With  the  case,  however, 
obedience  to  an  order  of  the  section  fore-  of  a  command  given  suddenly,  which 
man,  while  the  train  was  running  at  the  must  be  obeyed  immediately  or  not  at 
rate  of  from  7  to  12  miles  an  hour,  it  all,  a  different  question  is  presented, 
was  not  error  to  submit  the  issue  of  ob-  The  seri'ant  is  confronted  with  a  new 
vious  danger  to  the  jury,  where  plain-  danger,  one  not  contemplated  when  he 
tilT's  evidence  showed  that  it  was  no  part  enteied  the  employment,  and  one  not 
of  his  duty  to  get  on  and  off  moving  made  a  part  of  it  by  continued  use. 
trains,  and  that  the  order  was  impera-  The  servant  has  certainly,  in  the  first 
five,  requiring  immediate  action,  thus  place,  a  right  to  presume  that  the  mas- 
giving  him  no  time  for  deliberation,  ler  gave  the  command  advisedly  and  in 
Texas  G.  B.  Co.  v.  HicJcs  (1900)  24  Tex.  the  exercise  of  due  care.  If  the  servant 
Civ.  App.  400,  59  S.  W.  1125.  disobey,  he  forfeits  his  employment;  and 

In  Grecnlcaf  v.  Illinois  C.  B.  Go.  even  though  he  be  aware  of  the  danger, 
(1870)  29  Iowa,  14,  4  Am.  Rep.  181,  whether  or  not  it  is  negligence  for  him 
where  a  brakeman  was  killed  owing  to  to  obey  depends  upon  circumstances, 
the  want  of  a  ladder  on  a  car,  the  court  The  net  may  be  so  foolhardy,  so  clearly 
argued  thus;  "Though  decedent  knew  entailing  disaster,  that  the  only  reason- 
of  the  defective  car,  if  he  acted  under  in-  able  cou)he  is  to  disobey.  The  test  of 
structions  and  directions  of  a  superior  negligence  is,  in  such  cases,  as  in  others, 
the  action  would  by  no  means  thereby  whether  or  not  a  man  of  ordinary  pru- 
be  defeated.  Under  such  circumstances,  dence  so  situated  would  obey  or  refuse, 
compelled,  as  he  necessarily  would  be,  to  In  many  cases  a  man  of  ordinary  pru- 
Vol.  I.  M.  &  S.— 79. 
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that  the  servant  had  previously  protested  against  being  exposed  to  the 
risk  in  question.^* 

In  cases  where  the  defense  of  contributory  negligence  is  raised, 
the  consideration  thus  relied  on  will  sometimes  serve  to  excuse  a 
servant's  temporary  forgetfulness  of  a  danger  the  existence  of  which 
he  had  previously  ascertained.^^  See  §  350,  ante.  But  it  would 
seem  that,  according  to  the  more  logical  view  of  the  situation, 
the  fact  that  his  forgetfulness  of  a  previously  known  danger  was  ex- 
cusable under  the  circumstances  will  not  enable  him  to  recover,  where 
the  master  relies  specifically  upon  the  defense  of  an  assumption  of  the 
risk.      See  §  281,  ante. 

e.  Direct  order  considered  as  tendirig  to  negative  voluntary  action. 
^(Compare  §§  288,  289,  381,  382,  ante.) — The  fact  that  the  mas- 
ter urged  or  coerced  the  servant  into  danger  is  conceded  to  be  an  evi- 
dential element  which  tends  to  negative  the  inference  which  is  ordi- 
narily drawn,  where  it  appears  that  the  servant  undertook  or  re- 
mained in  an  employment  with  a  knowledge  of  the  abnormal  risk 
from  which  his  injury  resulted.^®  The  cases  illustrating  this  excep- 
tion from  a  positive  standpoint  are  not  numerous.  Where  the  serv- 
ant is  of  mature  years,  the  compulsion  which  it  contemplates  will  only 
be  inferred  in  circumstances  of  a  very  unusual  description.-''^  The 
case  of  a  young  child  is  different.     He  cannot  be  expected  to  have  the 

dence,  compelled  to  decide  instantly,  ticular  act,  cannot  be  supposed  to  re- 
even  though  aware  of  the  existence  of  member  at  the  moment  a  particular 
danger,  would  prefer  obedience,  and  danger  incident  to  its  performance,  of 
would  take  the  risk."  which  he  had  previous  knowledge;   and 

Contrast  cases  cited  in  §  442,  note  5,  it  would  be  most  unreasonable  to  de- 
infra.  mand  of  him  the  thought  and  care  which 

"  The  action  was  held  to  be  maintain-  might  be  exacted  when  there  is  more 
able  in  East  Tennessee,  V.  <£  G.  R.  Co.  v.  time  for  observation  and  deliberation" 
Duffteld  (1883)  12  Lea,  63,  47  Am.  Rep.  (servant  here  had  failed  to  observe  that 
319  (laborer,  after  protest,  used  defect-  planks  had  been  removed  over  a  space 
ive  hammer,  where  there  was  need  of  through  which  he  was  engaged  with 
quick  action  to  get  the  track  ready  for  tackle  and  horse  in  hoisting  timbers), 
an  expected  train)  ;  Chicago  Anderson  See  also  Grecnleaf  v.  Illinois  C.  R.  Go. 
Pressed  Brick  Co.  v.  Sohkoimak  (1890)  (1870)  29  Iowa,  14,  4  Am.  Rep.  181 
38  III.  App.  531  ( servant  ordered  to  pro-  (brakeman  not  necessarily  negligent  in 
ceed  after  he  had  objected  to  work  on  failing  to  remember  that  a  car  which  he 
account  of  its  danger) .  was  about  to  uncouple  had  not  the  usual 

'=In  Lee  v.  Woolsey  {1885)  109 Pa.  124,  end  ladder), 
where  the  master  was  personally  direct-  '"  Foiterson  v.  Pittsburg  &  C.  R.  Co. 
ing  the  work,  and  giving  emphatic  orders  (1874)  76  Pa.  389,  18  Am.  Rep.  412; 
to  move  quickly,  the  court  said :  "If  Pennsylvania  Go.  v.  Lynch  ( 1878 )  90 
an  employee  is,  in  haste,  called  upon  to  111.  333;  Chicago,  B.  I.  &  P.  R.  Go.  v. 
execute  an  order  requiring  prompt  at-  Clark  (1882)  11  111.  App.  104. 
tention,  he  is  not  to  be  presumed  neces-  "  In  Wells  &  F.  Go.  v.  Gortorski 
sarily  to  recollect  a  defect  in  machinery,  (1893)  50  111.  App.  445,  a  laborer,  un- 
or  a  particular  danger  connected  with  derstanding  only  a  foreign  language, 
his  employment,  so  as  to  avoid  it.  A  pushed  into  a  position  of  danger  by  the 
prompt  and  faithful  employee,  suddenly  foreman,  and  coerced  to  remain  there 
called  upon  by  a  superior  to  do  a  par-   by  fear  of  the  latter,  superinduced  by 


§  440] 


INJURIES  RECEIVED  IN  OBEYING  ORDERS. 


1251 


will  power  of  a  grown  man  in  resisting  his  master's  orders ;  and  wher^ 
che  evidence  tends  to  show  coercive  influence  the  opinion  of  the  jury 
should  be  taken  upon  the  question  whether  his  compliance  with  the 
)rder  was  negligent.'® 

/.  Direct  order  considered  as  tending  to  produce  confusion  of  mind. 
— In  §  437,  swpra,  it  has  been  shown  that  negligence  may  somctimei 
be  imputed  to  the  master  on  the  ground  that  he  or  his  representati^-c 
had,  at  a  dangerous  conjuncture,  issued  an  order  which  was  calculated 
to  create  a  confused  condition  of  the  seiwant's  reasoning  faculties,  and 
thus  diminish  his  capacity  for  making  an  intelligent  choice  between 
a  safe  and  an  unsafe  course  of  action.  From  another  standpoint  il. 
is  clear  that  the  existence  of  the  condition  thus  induced,  supposing  it 
to  be  excusable,  is  a  circumstance  which  tends  to  negative  culpability 
on  the  servant's  part.  The  situation  is  essentially  identical  with  thaf 
which,  as  already  stated,  may  result  from  obedience  to  an  imperative 


liis  language,  actions,  and  position, 
which  was  greater  tlian  his  fear  of  the 
danger  of  the  place,  and  overcame  his 
own  judgment,  was  held  entitled  to  re- 
cover for  injuries  sustained. 

A  railroad  company  is  liable  for  in- 
juries received  by  an  inexperienced 
brakeman  in  making  a,  dangerous  coup- 
ling in  the  nighttime,  where  the  con- 
ductor refused  to  allow  anyone  else  to 
make  it,  and  up  to  the  time  of  the  acci- 
dent kept  persistently  urging  him  to 
expedite  the  task,  with  full  knowledge 
of  the  danger  to  which  he  was  exposed. 
Shadd  V.  Georgia,  C.  <&  N.  R.  Co.  ( 1895 ) 
116  N.  C.  968,  21  S.  E.  554. 

But  where  plaintiff,  after  a  year's 
service  in  driving  a  coal  truck,  which 
was  barely  low  enough  to  pass  under  a 
beam  in  the  coal  bin  when  he  was  on  the 
seat,  was  injured  by  attempting  to  re- 
main on  the  seat  while  driving  out 
under  it  with  a  new  truck  two  feet 
higher  than  the  old  one,  the  fact  that 
he  was  directed  bj'  the  foreman  to  drive 
out  the  truck  was  not  sufficient  to  show 
that  he  was  coerced  into  taking  the  risk, 
since  lie  acted  voluntarily,  and  with  full 
konwledge  of  the  situation.  Miller  v, 
Grieme  (1900)  53  App.  Div.  276,  65  N. 
V.  Supp.  813. 

i«In  Kehler  v.  Schicenk  (1892)  151 
Pa.  505,  25  Atl.  130,  where  a  boy  of 
fourteen  was  injured,  the  court  referred 
to  Patterson  v.  Pittsburg  £  G.  R.  Co. 
(1871)  76  Pa.  389.  18  Am.  Rep.  412. 
supra,  and  said:  "The  principle  of  this 
decision  would  exonerate  the  plaintiff  in 
the  present  case  from  a  charge  of  con- 


tributory negligence  in  engaging  in  a 
palpably  dangerous  service,  oven  if  he 
were  a  full-grown  adult,  because  there 
was  other  testimony  to  the  effect  that 
the  appliance  might  be  used  with  safety 
although  apparently  dangerous ;  but 
when  his  youth  and  physical  weakness 
are  considered,  and  the  fact  that  he  was 
ordered  to  do  this  work,  and  that  he  ob- 
jected to  doing  it,  and  went  reluctantly 
to  the  service,  it  cannot  be  doubted  that 
he  is  entirely  free  from  any  •  charge  of 
contributory  negligence,  and  also  that 
the  master  became  subject  to  all  the 
risk  of  an  accident.  He  was  but  little 
more  than  a  child,  either  in  years  or  in 
strength,  and  could  not  be  expected  to 
liave  the  will  power  of  a  full-grown  man 
in  resihting  his  master's  orders.  He 
cannot  be  held,  therefore,  as  one  who 
voluntarily  engages  in  a  dangerous  ser- 
vice, especially  by  a  roaster  who  specifi- 
cally directed  him  to  do  the  hazardous 
woi'k.  On  the  contrary,  the  very  fact 
of  the  plaintift'"s  youth  and  weakness  is 
one  of  the  elements  that  go  to  make  up 
the  charge  of  negligence  on  the  part  of 
the  defendant  in  putting  such  a  person 
upon  such  a  .senrice.  It  seems  to  us  the 
master,  in  such  circiunstances,  and  not 
the  servant,  must  be  held  to  have  as- 
sumed the  risks  of  the  service."  In 
Ta-ga  v.  McCcorge  (1893)  155  Pa.  368, 
26  Atl.  671,  it  was  held  that,  where 
a  foreman  ordered  a  boy  thirteen  yea;s 
old  to  huriy  in  his  work  of  elean-u"  a 
dangfrous  machine  in  order  that  ho 
might  clean  another  machine  which  was 
ordinarily  attended  by  another  boy  who 
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order  which  it  is  necessary  to  execute  with  great  rapidity.^®  See 
subd.  d,  supra. 

441.  Direct  order  not  a  justification  where  it  was  given  without  au- 
thority,— In  §  435,  supra,  it  has  been  stated  that  a  master  is  not  af- 
fected witli  liability  for  the  consequences  of  an  order  proceeding  from 
a  coemployee  of  an  injured  person,  unless  tliat  coemployee  was  au- 
thorized to  issue  it,  and  in  so  doing  acted  as  the  master's  agent.  The 
authority  of  the  coemployee  is  also  material  in  another  point  of  view, 
since  it  is  clear  that,  if  he  had  no  authority  to  give  the  order,  and  this 
fact  was  or  ought  to  have  been  known  to  the  injured  servant,  the  lat- 
ter must,  in  obeying  the  order,  have  been  guilty  of  contributory  neg- 
ligence. The  cases  cited  in  the  two  preceding  sections  will  furnish 
ample  illustrations  of  the  circumstances  under  which  the  authority  of 
the  directing  employee  has  been  taken  for  granted. 

As  the  nature  of  the  relations  between  superior  and  subordinate  em- 
ployees in  different  descriptions  of  business  is  usually  a  niatter  of 
common  knowledge,  the  question  whether  the  directing  employee  was 
invested  with  the  necessary  authority  to  issue  the  order  is  seldom  a 
material  element  in  the  case.  In  the  exceptional  instances  in  which 
there  may  be  a  doubt  as  to  those  relations,  the  injured  servant,  if  he 
undertakes  to  show  that  an  act  which,  if  done  propria  motu,  would 
have  betokened  carelessness,  was  excusable,  for  the  reason  that  it  was 
done  in  compliance  with  an  order  given  by  a  party  whom  he  was 
bound  to  obey,  must  prove  that  he  had  just  reason  for  believing  that 
his  failure  or  refusal  to  obey  the  commands  of  the  superior  would  or 
might  be  followed  by  a  discharge  from  the  employment.^      But  it  is 

was  absent,  and  the  boy  was  injured  in  he  was  not  employed  to  work,  the  dan- 
the  woric,  it  is  not  improper  for  the  ger  being  partially  concealed  from  his 
court  to  cliarge  that,  if  the  boy  was  not  view,  cannot  be  said,  as  a  matter  of  lav.', 
aware  of  the  danger,  and  his  will  was  to  have  failed  to  exercise  due  care.  Pat- 
subjected  to  that  of  the  foreman,  and  node  v.  Warren  Cotton  Mills  (1892)  157 
he  obeyed  him  because  he  thought  the  Mass.  283,  32  N.  E.  161  (distinguishing 
foreman  knew  better,  or  because  he  was  earlier  cases  in  which  the  danger  was 
afraid  to  disobey,  the  jury  might  find  obvious  and  known  to  plaintiff).  A 
for  the  plaintiff.  seaman  has  been  held  entitled  to  recover 

\Vhether  a  young  apprentice  was  jus-  his  actual  damages  for  injuries  from 
tilled  in  obeying  an  order  accompanied  falling  into  the  hold  because  of  the  giv- 
by  threats  is  not  a  question  which  ing  way,  through  imperfect  fitting  of 
should  be  decided  on  demurrer.  M'Mil-  which,  as  he  was  new  to  the  ship,  he 
Uin  V.  M'ilillan  (1861)  23  Sc.  Sess.  Cas.  was  excusably  ignorant,  of  a  section  of 
2d  series,  1032.  the  hatch  upon  which  he  was  standing 

Similar  views  seem  to  prevail  in  Que-  while  adjusting  another  section,  under 
bee.  St.  Arnaud  v.  Gibson  (1898)  Rap.  the  direction  of  the  boatswain,  who  was 
Jud.  Quebec,   13  C.  S.  22.  hurrying   him   in   his   work.      Erquit   v. 

"An  employee  fourteen  years  of  age  New  York  &  0.  Mail  8.  8.  Go.  (1892) 
and  of  less  than  ordinary  intelligence,   50  Eed. .  325. 

who  is  injured  while  obeying  peremp-  ^  Turyier  v.  GolcWboro  Lurriber  Go. 
tory  orders  to  assist  in  operating  a  ma-  (189.0)  119  N.  C.  387,  20  S.  E.  23; 
chine  with  revolving  cylinders  at  which   Mason  v.  Richmond  d-.D.  R.  Go.   (1892) 
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not  necessary  that  lie  should  show  that  the  superior  was  himself  in- 
\-csted  with  the  power  of  discliaryi\  Any  other  doctrine,  it  has  been 
pointed  out,  wonld  enable  the  master  to  evade  responsibility  by  pro- 
viding that  this  power  should  be  lodged  in  some  person  other  than  the 
immediate  superior  of  the  workman,  while  at  the  same  time  the  power 
would,  for  practical  purposes,  be  exercised  by  the  superior  himself,  a^ 
a  result  of  the  fact  that  his  recommendations  in  this  regard  would  in 
practice  always  he  followed.^ 

It  is  clear  that  an  order  given  by  one  superior  scr\'ant  to  do  a  mani- 
festly culpable  act — in  the  case  cited,  the  violation  of  a  rule — will 
not  excuse  the  servant  for  doing  that  act  after  he  has  passed  under 
the  control  of  another  superior  servant,  who  has  never  given  him  a 
similar  direction.'^ 

The  fact  that  the  person  from  whom  the  order  directly  emanated 
was  only  a  fellow  servant  of  the  injured  person  will  not  prevent  recov- 
ery, if  it  appears  that  such  fellow  sei-vant  was  simply  the  channel 
through  whom  the  order  was  transmitted  from  an  employee  who  had 
authority  to  give  it.* 


Ill  N.  C.  482,  18  L.  R.  A.  845,  16  S.  E. 
(i98.     See  note  3,  infra. 

''Turner     v.     Golrlisboro     Lumber     Co. 

(1890)    119  N.  C.  387,  2G  S.  E.  23. 
'Mason    v.    Richmond    &    D.    R.    Go. 

(1894)     114   N.    C.    718,    19    S,    E.    362 

(brakeman  injured  while  coupling  cars 
witli  his  hands  instead  of  a  stick).  Re- 
ferring to  its  former  judgment  in  the 
ease  (1892)  111  N.  C.  482,  18  L.  R.  A. 
845,  10  S.  E.  698,  the  court  said:  "We 
still  adhere  to  the  doctrine  that  a  brake- 
man  is  not  culpable  for  exposing  him- 
self, in  obedience  to  the  orders  of  the 
conductor  in  charge  of  the  train,  to 
peril  to  which  his  voluntary  exposure  of 
himself  would  constitute  contributory 
negligence.  Our  ruling  was  founded  both 
upon  the  principle  that  the  conductor, 
as  middleman,  had  on  behalf  of  the  com- 
pany waived  its  express  regulation,  and 
upon  the  idoi  that  the  kno\vn  relation 
between  a  conductor  and  a  brakeman, 
running  on  the  same  train  as  his  subor- 
dinate, was  such  as  to  subject  him  to  a 
well-svnunded  fear  of  dismissal  should 
he  hesitate  to  obey  such  an  order,  and 
thereby  relieve  him  of  legal  culpability 
for  conduct  which,  but  for  the  fact  of 
his  acting  under  the  fear  of  the  conse- 
quences of  disobedience,  would  consti- 
tute negligence.  But  we  did  not  inti- 
mate that  ii  brakeman  would  be  war- 
ranted in  assuming  that  another  con- 
ductor, under  Avhom  he  had  served  for 


several  months  without  receiving  any 
order  modifying  the  written  rule,  would 
discharge  him  for  failiu-e  to  couple  with 
his  hands  when  a,  stick  would  not  an- 
swer the  purpose.  And  we  do  not  think 
that  the  command  of  Guthrie  to  "hurry 
up,"  coupled  with  the  testimony  of  the 
plaintifl'  that  he  thought  Guthrie  had 
seen  him  couple  with  his  hands  before 
that  time,  is  tantamount  to  an  express 
command,  such  as  was  given  by  Con- 
ductor Dick,  who  had  previously  been 
his  superior." 

*  In  a  case  where  it  was ,  contended 
that  there  was  no  evidence  that  an  in- 
jured brakeman  was  acting  under  the 
orders  of  the  conductor,  when  he  at- 
tempted to  uncouple  cars  in  motion,  it 
was  held  that  a  brakeman,  though  in- 
experienced, is  deemed  to  be  acquainted 
with  such  matters  pertaining  to  his  du- 
ties as  are  of  common  knowledge,  and 
is  therefore  presumed  to  be  aware  that 
brakemen  are  subject  to  the  orders  of 
the  conductor  with  reference  to  their 
duties,  and  that  such  orders  are  often 
given  by  the  conductor  through '  one 
brakeman  to  another.  It  was  for  the 
jury  to  say,  in  the  light  of  this  common 
knowledge,  and  under  all  the  circum- 
stances of  the  case,  whether  the  injured 
servant  understood  the  order  gi^en  him 
to  be  the  order  of  the  conductor.  Cor- 
man  v.  Min.neapoli.i  cG  <'^'^  L.  R.  Co. 
(18S9)    78  Iowa,  509,  43  N.  W.  ,303. 
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A  master  cannot  relieve  himself  of  responsibility  for  an  order 
which  is  apparently  within  the  scope  of  the  authority  of  the  superior 
servant,  by  showing  that  no  such  authority  was  conferred  by  the  rules 
framed  for  the  regulation  of  the  business.'' 

442.  —  ncr  where  a  prudent  man  would  have  refused  to  comply  with 
it. —  Upon  general  principles  it  is  manifest  that,  although  the  servant 
may  have  been  directly  commanded  or  urged  to  undertake  the  work 
from  which  the  injury  resulted,  he  cannot  claim  an  indemnity  where 
the  danger  to  be  encountered  was  at  once  so  obvious  and  so  serious 
that  no  prudent  man  would  have  incurred  it.^  That  is  to  say,  the  or- 
der must,  if  it  is  to  serve  as  a  justification,  be  in  a  matter  with  regard 
to  wJiich  the  servant  has  a  right  to  rely  on  the  superior  judgment  ol 
the  master." 

The  courts  decline  to  lay  down  a  rule  of  law  purpr^iting'  to  define 
accurately  how  dangerous  a  proposed  action  would  have  to  be  before  a 
servant  receiving  an  order  from  his  master  to  perform  it  would  be  re- 
quired to  disobey  under  pain  of  being  chargeable  with  negligence.^ 
But  where  there  is  no  dispute  as  to  the  facts,  and  the  dangers  of  obedi- 
ence to  an  order  are  as  apparent  to  the  servant  as  to  the  employer's 
representative,  there  is  no  occasion  to  go  to  the  jury  to  determine 
whether  the  servant  should  have  obeyed  the  order.* 

'The  mere  fact  that  the  conductor  of  in  obedience  to  orders  is  not  negligent), 

a  train  had,  under  the  company's  rules,  A  charge  is  erroneous  which  assumes 

no  right  to  order  a  man  oflf  a  moving  that  an  engineer  cannot  be  negligent  in 

train,  is  no  defense  to  an  action  by  a  operating  his  engine  where  he  does  so 

brakeman  who  is  injured  in  obeying  such  in  prompt  and  careful  compliance  with 

an   order,      fh'ntral  B.   Go.   v.   De  Bray  the   signals   of  the   conductor.      Noncul- 

(188.3)   71  Ga.  406.  pability  cannot  be  predicated  where  the 

'  In  Patterson   v.   Pittsburg   £   G.   B.  act     commanded,     however     performed, 

Go.  (1874)  70  Pa.  389,  18  Am.  Rep.  412,  would  be  a  negligent  one.     Alabama  G. 

the  court  remarked:      "We  are  not  to  S'.  A".  Co.  v.  Bichie   (1892)   99  Ala.  346, 

forget  that  the  servant  is   required   to  12  So.  612. 

exercise  ordinary  prudence.     If  the  in-  -East    Tennessee,   V.   d   G.   R.   Co.  v. 

struinentality  by  which   he  is  required  Duffield  (1883)  12  Lea,  69,  47  Am.  Rep. 

to   perform  his   sei'vice  is   so   obviously  319. 

and  immediately  dangerous  that  a  man  '  Chicago  Anderson  Pressed  Brick  Co. 

of   common    prudence   would    refuse    to  v.  Soblcowiak    (1890)    38  111.  App.  531. 

use  it,  the  master  cannot  be  held  liable  *  Kcan    v.    Detroit    Copper    &    Brass 

for  the  resulting  damiige.     In  such  case  Rolling  Mills    (1887)    66  Mich.  277,  33 

the  law  adjudges  the  servant  guilty  of  N.  W.   395.     An  employee  who  was  in- 

eoncurrcnt   negligence,   and   will   refuse  jured  in  al.tempting  to  get  upon  an  en- 

him    that    aid    to    which    he    otherwise  gine  while  it  was  running  at  the  rate 

would    be    entitled."      Compare    Moline  of  from  6  to  12  miles  an  hour  should  be 

Plow   Co.   v.    Anderson    (1885)    19    111.  nonsuited,  although   he  was  acting  un- 

App.  417;  Shortel  v.  St.  Joseph  (1891)  der  orders.     Boul  v.  East  Tennessee,  V. 

104  Mo.  114,  16  S.  W.  397;  Southtvest-  d  G.  B.  Co.  (1890)  85  Ga.  197,  11  S.  E. 

em  Teleph.  Co.  v.  Woughter   (1892)   56  558.     Where  a  train  is  moving  at  the 

Ark.  206,  19  S.  W.  575;  McDermott  v.  rate  of  from  4  to  6  miles  an  hour,  an 

Hannibal  &  St.  J.  R.  Co.  ( 1885 )  87  Mo.  experienced  trainman  is  not  justified  in 

285   (disapproving  of  an  unqualified  in-  obeying  an  order  to  jump  from  it.     Mc- 

struetion  to  the  effect  that  an  act  done  Arthur  Bros.   Co.  v.   Troutt    (1900)    88 


§  442] 


INJURIES  liECEiVED  IN  OBEYING  ORDERS. 


1255 


In  cases  where  the  essence  of  the  servant's  justification  is  that  the 
order  given  was  so  "urgent  and  peremptory  as  to  leave  him  no  time  for 
reflection  or  for  examination  into  the  conditions  to  which  he  was  re- 
quired to  expose  himself  (see  §  440,  subd.  d,  supra),  he  will  necessa- 


111.   App.   638.     See,  however,  Northern 
1'.  R.  Co.  V.  Egeland   (1895)    163  U.  S. 
93,  41  L.  ed.  82,  16  Sup.  Ct  Rep.  975, 
Cited  in  §  439,  note  3,  supra.     A  brake- 
man  is  guilty  of  contributory  negligence 
precluding  recovery  for  injuries  received 
in   attempting  to  uncouple  cars  having 
double  dead  woods,  wliicli  render  the  act 
specially  dangerous,  while  the  train  is 
in  motion,  even  if  ordered  to  do  so  by 
the  foreman.     Davis  v.  ^Vestern  R.  Co. 
(1894)  107  Ala.  626,  18  So.  173.     A  con- 
ductor who  is  injured  by  a  collision  will 
be  denied  recovery  where  he  consented 
to  the  starting  of  his  train  in  violation 
of  the  rules  of  the  road,  without  a  word 
of  formal  protest,  although  he  had,  at 
the  time,  every  reason  to  expect  that  he 
would  meet  another  train  traveling  in 
the  opposite  direction  on  the  same  track. 
On  the  one  hand,  if  it  was  ordinarily 
his  duty  to  obey  the  orders  of  the  de- 
spatcher,  even  though  they  were  in  vio- 
lation of  the  company's  rules,  the  order 
to   start  the  train  under  such,  circum- 
stances was  so  obviously  wrong,  and  was 
likely  to   involve   such   frightful  conse- 
quences,  that   it   was  manifestly  negli- 
gent to   act  upon   it  without  inquiring 
the    reasons    for    it.      Wesoott    v.    New 
York  cG  ,Y.  E.  R.  Co.    (1891)    153  Mass. 
460,  27  N.  E.  10.     An  employee  who  has 
just  got  off  a  hand  car  in  safety  before 
a  rapidly  approaching  train  is  under  no 
obligation  to  comply  with  a  hasty  and 
impulsive  request  of  the  foreman  to  save 
the   hand   car,   in   view   of   the   obvious 
and     imminent     danger.        Wright     v. 
Southern   R.    Co.    (1897)    80   Fed.    260. 
A    section    hand    well    acquainted    with 
his  duties  is  guilty  of  contributory  neg- 
ligence in  attempting,  in  response  to  an 
order   of  the  foreman,  while   seated   on 
the  rear  of  a  hand  car  rapidly  descend- 
ing a  grade,  to  take  hold  of  the  rapidly 
moving   brake   handles,    in   the   absence 
of  a  sudden  emergency.     Jones  v.   Gal- 
veston, B.   &   S.   -1.   R.   Co.    (1895)    11 
Tex.    Civ.   App.    39,   31    S.   W.    706.     A 
section  hand  is  not  bound  to  obey  an 
order  of  the  section  boss  to  get  on  to 
and  help  propel  an  obviously  overcrowd- 
ed hand  car ;  and  no  recovery  can  be  had 
for  his  being  thrown  off  and  killed  in 
consequence   of   his   obeying   the   order. 


Bradshaw  v.  Louisrillc  &  N.  R.  Go. 
(1893)  14  Ky.  L.  Rep.  688,  21  S.  W. 
346.  A  car  repairer,  although  he  took 
the  position  by  the  direction  of  his  fore- 
man, was  guilty  of  contributory  negli- 
gence in  standing  upon  a.  side  track  re- 
pairing a  car,  and  cannot  recover  for 
injuries  from  the  car  being  put  in  mo- 
tion by  the  moving  of  other  cars  by  an 
engine  which  entered  on  the  side  track 
on  the  end  which  was  not  guarded  by 
the  signals  furnished  for  such  purpose, 
where  he  was  an  experienced  railroad 
hand,  and  had  worked  in  his  present 
position  for  seven  weeks,  and  knew  that 
that  end  of  the  track  had  not  been 
guarded,  and  was  aware  that  engines 
were  likely  to  enter  from  that  end. 
Chicago,  B.  &  Q.  R.  Go.  v.  McGraw 
(1896)    22  Colo.  363,  45  Pac.  383. 

The  orders  of  a  superior  will  not  jus- 
tify a  sei'vant  in  exposing  himself  to  the 
risk  involved  in  the  adjustment  of  a 
portion  of  a  machine  while  it  is  in  mo- 
tion. Gorman  v.  Des  Moines  Brick  Mfg. 
Co.  (1896)  99  Iowa,  257,  68  N.  W.  674 
(adjusting  portion  of  machinery  while 
it  is  in  motion).  Or  in  the  operation 
of  wiping  moving  machinery  with  a, 
piece  of  waste.  Atlas  Engine  Works  v. 
Randall  (1884)  100  Ind.  293,  50  Am. 
Rep.  798. 

To  go  to  work  in  a  dark  cellar  in 
which  the  servant  knows  there  is  a  deep 
well  hole,  without  ascertaining  whether 
it  is  guarded  or  not,  is  culpable  negli- 
gence which  will  prevent  him  from  re- 
covering for  injuries  caused  by  the  want 
of  a  guard,  even  though  he  was  ordered 
to  "hurry  up  the  work."  Taylor  v. 
Carew  Mfg.  Co.  (1885)  140  Mass.  150, 
3  N.  E.  21. 

It  is  negligence  to  obey  orders  to  clear 
out  the  debris  from  a  mining  shaft  by 
making  an  excavation  from  a  lateral 
tunnel  which  enters  it  at  the  bottom. 
Robinson  v.  Dininny  (1898)  96  Va.  41, 
30  S.  E.  442. 

It  is  negligence  to  go  on  to  a  scaffold 
after  having  observed  circumstances  in- 
dicating that  it  is  unsafe.  Nolan  v. 
ShioUe   (1879)    69  Mo.  336. 

But  under  the  doctrine  prevailing  in 
Kentucky  as  to  the  effect  of  the  gross 
negligence  of  a  superior  servant,  a  rail- 
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rilj  fail  to  make  good  Ms  contention,  unl(!ss  lie  shows  that  the  order 
was  actually  one  of  this  description.^ 

443.  — nor  where  the  servant  fully  appreciated  the  danger. — 
In  view  of  the  general  principles  developed  in  chapter  xviii.,  a7ite,  it 
is  clear  that  the  fact  of  the  servant's  having  acted  under  a  direct  order 
is  immaterial,  if  it  is  apparent  that  he  fully  appreciated  the  danger 
which  he  was  required  to  encounter.  Under  such  circumstances  the 
essential  question  to  he  decided, — viz.,  whether  a  prudent  man  would 
have  undertaken  the  work, — is  determined  with  reference  solely  to  the 
proper  deductions  to  he  drawn  from  his  appreciation  of  the  danger,^ 
except,  of  course,  in  so  far  as  the  order  may  have  temporarily  pro- 
duced a  forgetfulness  of  the  danger,  or  a  confusion  of  the  mental  fac- 
ulties. See  §  440,  suhd.  cZ,  siipra,  and  compare  remarks  in  §  438, 
supra.  In  this  point  of  view  a  few  cases  which,  upon  a  superficial 
inspection,  would  seem  to  negative  the  doctrine  that  a  differentiating 
effect  is  to  he  ascribed  to  an  order,  will  he  found  quite  consistent  upon 
the  facts  with  the  rest  of  those  cited  in  this  chapter.^ 


way  company  is  not  relieved  from  lia- 
bility for  injuries  to  a  brakeman,  in- 
curred in  uncoupling  cars  in  obedience 
to  an  order,  caused  by  the  gross  negli- 
gence of  the  conductor  or  other  superior 
employee  in  the  control  and  manage- 
ment of  the  train,  by  the  fact  that  the 
daiicrcr  of  going  between  the  cars  to  un- 
couple them  was  open  and  visible. 
Greer  v.  Louisville  &  N.  R.  Co.  (1893) 
94  Ivy.  169,  21  S.  W.  649. 

'  An  employer  is  not  liable  for  an  in- 
jury to  an  employee  using  a  circular 
saw,  merely  by  reason  of  an  order  that 
he  shall  not  waste  so  much  time  in 
cleaning  the  logs  before  sawing  them, 
when  he  does  not  in  any  wise  so  com- 
mand him  to  proceed  as  to  preclude 
him  from  the  exercise  of  due  care  in 
putting  the  loss  into  proper  condition 
to  be  cut  up.  ^Vanner  v.  Kindel  (1893) 
4  Colo.  App.  168,  34  Pac.  1014.  A 
shout  by  the  gang  foreman  of  "All 
aboard"  is  not  an  order  of  that  peremp- 
tory character  that  justifies  one  of  his 
subordinates  in  taking  such  a,  manifest 
risk  as  that  of  mounting  a  moving  train. 
Novoclc  V.  Michigan  G.  R.  Go.  (1886) 
63  Mich.  121,  29  N.  W.  .525.  An  order 
by  the  skip  tender  of  a  mine,  whose  duty 
it  is,  under  a  rule  of  the  mine,  to  pre- 
vent more  than  six  men  from  riding  in 
the  skip  at  once,  to  an  employee  to  get 
on  the  skip  after  ten  other  persons  are 
on.  does  not  relieve  such  employee  from 
contributory  negligence  where  no  emer- 
gency called  for  sudden  action  on   his 


part.  Last  Chance  Miii.  &  Mill.  Co.  v. 
Ames  (1896)  23  Colo.  167,  47  Pac.  382. 
In  a,  case  where  a  servant,  in  attempt- 
ing to  get  on  the  front  platfoivm  of  a 
trolley  car  moving  at  the  rate  of  3  or  4 
miles  an  hour,  slipped  and  fell  under 
the  car,  the  court  held  that  no  impera- 
tive order  demanding  instant  action  was 
proved,  and  affirmed  the  correctness  of 
an  instruction  to  the  effect  that  to  jus- 
tify the  effort  of  a  servant  to  obey  the 
order  of  a  superior  in  a  hazardous  mat- 
ter, the  order  must  be  immediate  and 
upon  a  sudden  emergency  or  exigency. 
Chattanooga  Electric  R.  Co.  v.  Lawson 
(1898)    101  Tenn.  406,  47  S.  W.  489. 

^  White  V.  Newport  News  Shipbuild- 
ing &  Dry  Dock  Co.  (1897)  95  Va.  355, 
28  S.  E.  577,  denying  recovery  where  it 
was  not  known  to  the  directing  em- 
ployee, and  was  known  to  the  injured 
employee,  that  the  ring  at  the  end  of  a 
chain  wrapped  round  a  heavy  object  was 
too  small  to  be  used  with  the  hook 
Avhich  was  to  support  the  object  which 
it  was  being  lifted. 

^  In  BnJcer  y.  Western  &  A.  R.  Co. 
(1882)  68  Ga.  699,  the  court  formu- 
lated the  rule  that  the  fact  that  the  em- 
ployee knowingly  undertook  to  use  a 
dangerously  defective  tool  under  the  im- 
mediate command  of  a  superior  em- 
ployee did  not  give  him  the  right  to 
recover.  But  the  report  shows  that  the 
plaintiff  had  known  for  several  months 
that  the  sledge  hammer  which  caused 
the  injury  was  out  of  repair.     Ihe  same 
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444.  —  nor  where  the  servant  executed  it  in  a  negligent  manner. — 

The  doctrine  discussed  in  the  present  chapter  is  a  protection  tc  tk; 
servant  pro  tanio,  only  in  so  far  as  it  relieves  from  the  charge  of  cul- 
pability in  tlic  actual  imdertaking  of  the  work  v?hich  he  was  ordered 
to  do.  It  does  not  relieve  him  of  the  duty  of  avoiding  particular 
danger.^  The  necessary  connection  between  the  order  and  the  act  of 
the  servant  is  not  estaljlished,  where  the  injury  occurred  owing  to  the 
manner  in  which  the  servant  executed  a  general  order  which  left  him 
free  to  choose  his  own  methods  of  carrying  it  out,  and  which  might, 
so  far  as  appears,  have  been  safely  performed  by  the  selection  of  a  dif- 
ferent method.^     Hence,  a  servant  who  relies  on  the  orders  of  his  su- 


doctrino  was  again  laid  doA\n  in  Bell  v. 
Western  &  A.  R.  Go.  (1883)  70  Ga. 
566,  where  the  plaintifif  knew  that  the 
hand  car  on  which  he  was  ordered  to 
ride  was  defective.  See  also  Xelling  v. 
Industrial  Mftj.  Co.  (1836)  78  Ga.  260 
(doctrine  laid  down,  arguendo,  on  the 
authority  of  the  two  oases  just  cited)  ; 
Central  R.  Co.  v.  Hasleii  (1884)  74  Ga. 
59  (brakeman  knew  that  cogwheel  of 
brake  was  defective)  ;  Roul  v.  East  Ten- 
nessee, V.  &  G.  R.  Co.  (1890)  85  Ga. 
107,  11  S.  E.  558  (order  from  the  fore- 
man of  a  roundhouse  will  not  justify 
a  lireman  in  attempting  to  mount  a  loco- 
motive running  6  or  8  miles  an  hour)  ; 
Duval  V.  Hunt  (1894)  34  Fla.  85,  15 
So.  870  (brakeman  on  a  construction 
train  removed  all  the  stanchions  except 
four  from  a  car  loaded  with  rails,  and 
afterwards  rode  on  it  by  the  order  of 
the  foreman),  following  Georgia  deci- 
sions. 

Another  reason  why  these  oases  are 
not  to  be  regarded  as  being  essentially 
inconsistent  with  those  decided  in  other 
states  is  that  they  are  all  founded  on 
Western  d  A.  R.  Co.  v.  Adams  (1875) 
55  Ga.  279,  where  the  extent  of  the  de- 
cision was  simply  that  a  servant  suing 
under  the  Georgia  statute  abolishing 
the  doctrine  of  common  employment  in 
tlio  case  of  railway  companies  cannot 
recover  damages,  unless  he  is  himself 
free  from  fault,  even  though,  in  doing 
the  act  which  caused  the  injury,  he  was 
complying  with  the  orders  of  a  superior 
employee.  The  rationale  of  the  ruling 
was  that,  as  the  legislature  had  made 
no  distinction  between  the  several 
!^-radcs  of  employees,  the  court  was  not 
authorized  to  recognize  any  such  dis- 
tinction, the  efTeot  of  which  would  be  to 
enable  the  servant  to  recover  in  spite  of 
his  contributory  negligence. 


'  Con  wall  v.  Charlotte,  C.  &  A.  R.  Co. 
(1887)  97  N.  C.  11,  2  S.  E.  659;  Smith 
v.  St.  Paul  &  D.  R.  Co.  (1892)  51 
Minn.  80,  52  N.  W.  1068  (charge  to  the 
elfect  that  orders  would  not  justify  a 
servant  in  going  into  known  dangers 
was  held  not  to  be  prejudicial  error)  ; 
East  Tennessee,  V.  &  O.  R.  Co.  v. 
Bridges  (1893)  92  Ga.  399,  17  S.  E. 
645;  and  cases  cited  in  following  notes. 

An  instruction  that  an  order  to  do 
something  which  is  a.  part  of  the  regular 
routine  work  of  the  servant,  and  which 
does  not  increase  the  hazards  which  he 
is  required  to  undergo,  implies  an  as- 
surance of  safety,  irrespective  of  the 
manner  in  which  the  work  may  be  done, 
is  erroneous.  McArthur  Bros.  Co.  v. 
Nordstrom    (1899)    87  111.  App.  554. 

°  When  an  employee  has  within  his 
own  control  the  manner  of  using  an 
obviously  defective  tool,  and  the  means 
of  securing  safety  if  he  chooses  to  em- 
ploy them,  if  he  neglects  the  means  of 
security  to  himself  he  elects  to  take  the 
risk.  In  such  a  case,  it  cannot  in  reason 
be  said  that  the  employee  has  acted 
upon  the  confidence  reposed  in  the  em- 
ployer, and  that  he  is,  therefore,  entitled 
to  remuneration.  Jenney  Electric  Light 
&  P.  Co.  V.  Murphy  (1888)  115  Ind. 
568,  18  N.  E.  30.  A  brakeman  is  not 
relieved  from  contributory  negligence  in 
attempting  to  uncouple  cars  while  a 
train  is  in  motion  by  the  order  of  the 
foreman  to  cut  off  a  car,  in  the  absence 
of  any  emergency  requiring  prompt  ac- 
tion, as  it  will  be  presumed  that  it  was 
intended  that  the  order  should  be  com- 
plied with  in  a  safe  manner,  even  if  the 
order,  if  construed  as  one  to  uncouple 
the  cars  while  in  motion,  would  have 
such  effect.  Davis  v.  Western  R.  Co. 
(1895)  107  Ala.  626,  18  So.  173.  A 
general    order    from    a    conductor   to    a 
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perior  as  an  excuse  for  pursuing,-  a  daui^orous  course  of  conduct  must 
show,  not  merely  that  he  was  ordered  generally  to  go  to  work,  but  that 
he  was  ordered  to  pursue  that  particular  course  of  conduct.'^  Even 
an  order  which  is  couched  in  words  indicating  that  it  is  desired  to 
have  the  work  performed  promptly  will  not  excuse  a  servant  for  need- 
lessly putting  himself  into  a  dangerous  position,  or  doing  the  work  in 


a  dangerous  manner.* 

flngiiian,  to  "catch"  a  car  about  to  be 
Kicked,  did  not  justify  the  latter  in  at- 
tempting to  do  so  when  the  car  was 
moving  at  an  unusual  and  obviously 
dangerous  rate  of  speed,  especially  where 
the  conductor,  when  giving  the  order, 
did  not  know  that  the  speed  would  be 
unusual,  and  was  not  present  when  the 
flagman  attempted  to  catch  the  car. 
Whafley  v.  Macon  &  N.  R.  Go.  (1898) 
104  Ga.'  764,  30  S.  E.  1003.  The  theory 
that  the  plaintiff's  injury  was  caused  by 
liis  obedience  to  an  improper  command 
is  not  sustainable  where  he  was  injured 
in  jumping  from  a  train  while  respond- 
ing to  a  hasty  summons  to  supper,  where 
there  was  no  command  to  jump  from 
the  train,  and  he  determined  for  him- 
self the  particular  manner  in  which  the 
order  should  be  carried  out.  Piquegno 
V.  Chicago  &  G.  T.  E.  Co.  (1883)  52 
ilioh.  44,  50  Am.  Eep.  243,  17  N.  W.  232. 
A  foreman's  order  to  splice  a  short  rope 
to  the  winch  end  of  a  longer  rope  to 
ivakp  it  reach  a  pile  lying  on  the  ground, 
which  was  to  be  hauled  into  position  by 
a  pile-driver,  will  not  render  the  master 
liable  for  injuries  to  the  employee  so 
ordered,  where  he  undertook  to  make  the 
splice  in  a  manner  not  required  either  by 
order  or  the  character  of  the  work. 
Wiggins  Ferry  Co.  v.  Eeilig  (1892)  43 
111.  App.  238.  An  employee  whose  arm 
is  caught  in  uncovered  gearing  while  he 
is  feeling  the  shaft,  according  to  his 
instructions,  to  see  if  it  is  hot,  is  not,  as 
a  matter  of  law,  guilty  of  contributory 
negligence.  Thompson  v.  Edward  P. 
Allis  Co.  (1895)  89  Wis.  523,  62  N.  W. 
527. 

'  The  mere  fact  that  a  laborer  engaged 
in  excavating  a,  bank  had  been  ordered 
to  return  to  work,  after  the  foreman 
had  been  trying  unsuccessfully  to  prise 
off  a  portion  of  it,  has  been  declared  not 
to  be  a  justification  for  his  taking  up 
a  dangerous  position  under  the  bank. 
Songstad  v.  Burlington,  C.  R.  &  N.  R. 
Go.  (1889)  5  Dak.  517,  41  N.  W.  755. 
In  a  case  where  a  laborer  was  injured 
in  getting  off  a  slowly  moving  construc- 
tion  train     (speed   not   mentioned),    in 


obedience,  as  was  alleged,  to  an  unquali- 
fied order  of  the  conductor  to  do  this  at 
a  certain  place,  it  was  held  error  to  re- 
fuse the  defendant's  request  for  an  in- 
struction that,  if  the  jury  found  that 
the  conductor  said  to  the  hands,  "If  the 
train  is  going  slow  enough,  get  off  where 
H.  is  at  work;  if  not,  go  on  to  F.  and 
come  back  on  the  gravel  train,"  and  that 
the  hands  were  accustomed  to  getting 
off  and  on  moving  trains,  and  a  discre- 
tion was  left  to  them  whether  they  would 
jump  or  not,  then  the  plaintiff  could  not 
recover  on  account  of  the  conductor's 
order.  Loninrille  &  N.  R.  Co.  v.  Pitt 
(1892)  91  Tenn.  86,  18  S.  W.  118.  A 
verdict  for  the  defendant  was  held  to 
have  been  properly  directed,  where  a 
brakeman,  upon  the  signal  for  brakes 
being  given,  undertook,  without  any  im- 
perative necessity,  and  without  any  sjje- 
cial  request  from  any  person  in  control 
of  the  train,  to  ascend  a  side  ladder,  just 
us  the  train  was  going  on  to  a,  bridge 
the  side  timbers  of  which  were,  to  his 
knowledge,  dangerously  close  to  the 
track.  Illick  v.  Flint  &  P.  M.  R.  Go. 
(1888)  67  Mich.  632,  35  N.  W.  708. 
Where,  in  removing  the  bents  of  a  false- 
Avork,  an  employee,  in  obedience  to  an 
ordei-  of  the  boss  of  the  gang,  put  his 
feet  against  a.  bent,  and  pushed  it  off, 
\\hereupon  its  lower  end  struck  the  bent 
on  which  he  was  sitting,  knocking  it 
do\vn,  and  injuring  him,  the  negligence 
is  that  of  the  employee  and  not  of  the 
master.  Garnagie  v.  Penn  Bridge  Go. 
(1900)  47  Atl.  355,  197  Pa.  441. 

■'  Where  a  laborer  on  a  work  train  is 
told  by  the  conductor  to  "jump  on  any- 
where," and  that  they  were  "behind  time, 
and  in  a  hurry,"  he  is  not  justified  by 
such  an  order  in  getting  on  the  pilot 
of  the  engine.  Baltimore  &  P.  R.  Co. 
V.  Jones  (1877)  95  U.  S.  439,  24  L.  ed. 
506.  An  order  to  go  ahead  and  start 
machinery  used  to  hoist  coal  on  cars 
which  were  pushed  down  an  incline  to 
the  place  of  loading  does  not  justify  the 
servant  in  unnecessarily  passing  to  the 
front  of  a  moving  car.  Kansas  d  T. 
Goal  Co.  V.  Reid  (1898)  29  C.  C.  A.  475 
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Where  the  master  orders  a  thing  to  be  done  by  a  servant,  he  will  not 
be  exonerated  from  liability  for  injuries  to  the  servant  arising  from 
doing  the  act  merely  because  the  servant  does  not  do  it  in  the  particu- 
lar way  directed  by  the  master.  The  question  in  every  such  case  ifi 
whether  the  servant  pursues  the  lc3s  dangerous  course.-' 

57   U.   S.   App.   464,   85   Fed.   914.     See  '' CHizens'   Gaslight  d  Heating  Co.  v. 

also  Wanner  v.  Kinclel    (1893)    4  Colo.  O'Brien    (188G)    118    111.    174,   8   N.   E. 

App.  168,  34  Pac.  1014,  §  442,  note  5,  310. 
supra. 


CIIAPTEK  XXIV. 

EFFECT  OF  A  STATEJIEXT  BY  THE  MASTJ^R  OR  A  COEMPLOYEE  THAT 
CERTAIN  WORK  jNIAY  BE  DONE  SAFELY. 
4'i6.  Tptroduetory. 

447.  Neccssicy  -oi  pvoving  that  an  assurance  of  safety  was  given. 

448.  —  and  given  by  tlie  master  or  an  employee  who  represented  him. 

449.  —  and  was  given  negligently. 

450.  General  doctrine  as  to  the  efl'eot  of  an  assurance  of  safety. 

451.  Rationale  of  doctrine. 

452.  Assumption  of  the  risk,  when  available  as  a  defense. 

453.  When  the  servant  is  chargeable  with  negligence  in  undertaking  or  con- 

tinuing the  work. 
a.  Negligence  a  question  for  the  jury. 
6.  Negligence  predicable  as  matter  of  law. 

454.  Contributory  negligence  in  respect  to  the  manner  of  performing  the 

work. 

446.  Introductory. — A  subject  closely  connected  with  tliat  wliich  is 
discussed  under  the  last  chapter  is  the  effect  produced  upon  the  serv- 
ant's right  of  recovery  by  evidence  that  he  received  from  his  master 
or  some  superior  coemployee  an  express  assurance  that  the  work  un- 
dertaken by  him  involved  no  danger,  or  that  proper  precautions  would 
be  taken  to  protect  him  while  he  was  doing  the  work.  In  many  of  the 
cases  a  specific  order  and  an  assurance  of  safety  are  both  factors  to  be 
reckoned  with  (see  §  453,  note  10,  infra)  ;  but,  as  this  circumstance  is 
not  invariable,  and  each  factor  obviously  has  its  own  characteristic 
significance,  it  has  been  deemed  better  to  treat  tlie  latter  separately, 
even  though,  by  so  doing,  we  shall  find  ourselves  brought  once  more 
into  contact  with  conceptions  similar  to  those  already  dealt  with  in 
connection  with  the  former. 

447.  ITecessity  of  proving  that  an  assurance  of  safety  was  given. — 
It  is  very  seldom  that  any  qtiestion  can  arise  as  to  the  actual  meaning 
of  the  expressions  which  are  relied  upon  by  the  servant  as  amounting 
to  a  declaration  that  he  might  safely  proceed  with  his  work.^ 

'  The  langu!>.ge  used  may  sometimes  ity,  or  an  assurance  that  the  instrumen- 
be  such  as  to  leave  it  doubtful  whether  tality  in  use  was  a,  safe  one.  It  hp,s 
it  should  be  construed  as  embodying  a  been  held  thnt,  under  such  circum- 
proiiiise  to  procure  a  new  instrumental-   stances,  the  inference  from  the  servant's 
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As  a  master  is  under  the  duty  of  keeping  the  instrumentalities  rea- 
sonably safe,  or  of  giving  notice  of  their  insecurity,  the  invitation 
which  is  inferentially  extended  to  servants  to  make  use  of  any  instru- 
mentality which  is  required  for  the  due  performance  of  their  duties 
may  be  regarded  as  being  accompanied  by  an  implied  assurance  that 
they  will  not  be  exposed  to  any  danger  from  which  ordinary  care  can 
protect  them.^ 

448.  —  and  given  by  the  master  or  an  employee  who  represented  him. 
— There  is  distinct  and  explicit  authority  for  the  view  that  an  assur- 
ance of  safety  is  binding  upon  an  employer  only  when  it  was  given  by 
a  vice  principal.^  This  would  seem  to  be  the  only  logical  doctrine  in 
cases  where  the  defendant  explicitly  denies  the  representative  charac- 
ter of  the  employee  from  whom  the  assurance  proceeds.  Compare  § 
435,  ante.  But  if  this  plea  is  passed  over,  and  the  defense  of  contrib- 
utory negligence  is  relied  upon,  it  seems  not  unreasonable  to  say  that 
the  employer  ought  not  to  be  protected  by  the  mere  fact  that  the  as- 
surance was  not  given  by  a  vice  principal.^  The  essential  question  to 
be  determined  under  such  circumstances  is  simply  whether  the  serv- 
ant was  justified  in  acting  on  the  assumption  that  the  statement  made 
as  to  the  conditions  was  correct.  Such  an  assumption  may,  it  would 
seem,  be  warrantable  in  some  instances  where  the  action  would  indis- 
putably be  barred  if  the  defense  of  a  want  of  authority  to  give  the 

immediately  proceeding  to  use  such  ap-  what  ho  said  and  did,  with  reference  to 

plianee  is  that  he  did  so,  not  in  the  be-  the  rope,  could  no  more  bind  the  mas- 

lief  that  a  new  one  would  be  furnished,  ter  than   the  words  or  conduct  of  any 

but   because  he   put   faith  on  the  mas-  one    of    the    eleven    laborer's    who    were 

ter's  assurance.     PiirccU  Mill  &  Elevator  working  at  the  log  in  conjunction  with 

Go.Y.Kirkland  (1898)  2  Ind.  Terr.  169,  the   plaintid'."     McGoican  v.   St.   Louis 

47  S.  W.  311.  ciC-  I.  Bl.  B.  Co.   (1870)    61  Mo.  528.     It 

'  In   Murphy  v.  Boston  &   A.   R.   Go.  w.is  not  within  the  scope  of  a  foreman's 

(1882)   88  N.  Y.  146,  42  Am.  Rep.  240,  authority  to  assure  a  subordinate  that 

it  was  remarked  that  "the  placing  of  a  there  was  no  danger  in  unloading  from 

locomotive  on   the   road  for  use   would  a  wagon  a  derrick,  the  poles  of  which 

bo  an  assurance  that  it  was  fit  and  safe."  were   wet,   and   therefore   liable  to   slip 

Sec  also  Salem  Stone  &  Lime  Go.  v.  Grif-  during  the  process.     Pintorelli  v.  Eor- 

fin   (1894)    130  Ind.  141,  38  N.  E.  411,  ton   (1900)   22  R.  I.  375,  48  Atl.  142. 

for   an   instance   of   the   same   point   of  "  Evidence   that   a   railroad   employee 

\'iew.  injured  by  being  thrown  from  a  ladder 

'  "If   the   conductor   who   quieted   the  which  was  struck  by  a  passing  engine 

plaintiir's  apprehensions  of  danger,  and  was  promised  by  another  employee,  who, 

i-cfissurcd  him  of  his  safety  and  the  suf-  he  mistakenly  suppoaed,  had  control  of 

ficienoy  of  the  rope,  was  a  vice  principal,  the  movement  of  engines,  that  he  would 

.ictinc  for,  and  in  lieu  of,  the  master  in  protect  him  from  injury  while  engaged 

the  control  of  the  hands,  and  the  super-  in  his  work,   which  is  relevant  on  the 

inlendenee  of  the  work  and  machinery,  question     of     contributory     negligence, 

we    chink    the    defendant    would    have  .should  bo  submitted  to  the  jury  by  an 

been    liable   notwithstanding   the   plain-  instruction   withholding   any   considera- 

tifl'  may   have  believed  the   rope  to  be  tion  of  it  on  the  question  of  negligence 

unsafe.     ...     If    the    conductor    did  of  the  company ;  but  the  jury  should  not 

not  occupy  the  position  of  master  to  the  be   expressly  instructed  that  they  may 

plaintifl'  at  the  time  of  his  injury,  then  consider  it  in  deciding  the  question  of 
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assurance  were  specifically  put  forward.  It  must  be  admitted,  how- 
ever, that  the  authorities  with  regard  to  this  aspect  of  the  matter  are 
not  as  explicit  as  might  be  desired.^ 

449.  —  and  was  given  negligently.—  The  essence  of  the  culpability 
sieged  in  cases  where  the  servant  seeks  to  recover  on  the  ground  that 


'contributory  negligence,  as  such  an  in- 
■struction  might  impress  the  jury  that 
■'the  court  regarded  it  as  of  material 
'weight  on  that  question.  Missouri,  K. 
•<£  T.  R.  Co.  V.  Collins  (1896)  15  Tex. 
Civ.  App.  21,  39  S.  W.  150. 

'  In  some  cases  the  assurances  were, 
as  a  matter  of  fact,  given  by  an  employee 
who,  under  the  doctrine  of  the  court 
which  rendered  the  decision,  was  a  vice 
principal ;  but  the  evidential  significance 
of  this  fact  was  not  specifically  consid- 
ered. Harder  &  H.  Goal  Min.  Co.  v. 
Schtnirlt  (1900)  43  C.  C.  A.  532,  104 
Fed.  282  (superintendent)  ;  Young  v. 
Mercantile  Steam  Laundry  Co.  (1901) 
198  Pa.  553,  48  Atl.  497  (manager)  : 
O'Brien  \.  Tvute-HaMett  Co.  (1901)  177 
Mass.  422,  59  N.  E.  65  (superintend- 
ent) ;  Nelfon  v.  St.  Paul  Plow  Works 
(1894)  57  Minn.  43,  58  N.  W.  868  (su- 
perintendent) ;  Slomne  v.  Eanford  Pro- 
duce Co.  (1899)  108  Iowa,  137,  78  N. 
W.  841  (superintendent)  ;  Seullane  v. 
Kellogg    (1897)    169    Mass.    544,    48   N. 

E.  622  (superintendent)  ;  Sopherstein 
V.  Bertels  (1896)  178  Pa.  401,  35  Atl. 
1000  (superintendent)  ;  Duerst  v.  St. 
Louis  Stamping  Co.  (1901)  163  Mo.  607, 
63  S.  W.  827  (foreman  of  factory); 
Burnside  v.  Novelty  Mfrj.  Co.  (1899) 
121  Mich.  115,  79  N.  W.  1108  (foreman 
of  factoiy)  ;  Chirago  Drop  Forge  d 
Foundry  Co.  v.  Van  Dam  (1894)  149 
111.  337,  36  N.  E.  1024  (foreman  of  fac- 
tory) ;  American  Wire  Nail  Co.  v.  Con- 
nelly (1893)  8  Ind.  App.  398,  35  N.  E. 
721  (foreman  of  factory)  ;  McTntyre  i . 
Empire  Priiitin<i  Co.  (1898)  103  Ga. 
288,  29  S.  E.  923  (foreman  of  printing 
establishment)  ;  Schmit  v.  OiUni  (1899) 
41  App.  Div.  302,  58  N.  Y.  Supp.  458 
(foreman  of  construction);  Lambert  v. 
Missisquoi  Pulp  Co.  (1900)  72  Vt.  278, 
47  Atl.  1085  (foreman  of  construction)  ; 
Ooggin  ^.  D.  M.  Oslornr  &  Co.  (1896) 
115  Cal.  437,  47  Pac.  248  (local  man- 
ager) ;  Monahan  v.  Kansas  City  Clay 
&    Coal    Co.     (1894)     58    Mo.    App.    68 

(foreman  of  mine)  ;   Atchison,   T.  &  S. 

F.  1^.  Co.  V.  ilcKce  (1887)  37  Kan.  592, 
15  Pac.  484  (superintendent)  ;  Jones  v. 
St.  Louis,  N.  cC-  P.  Packet  Co.  (1890) 
43  Mo.  App.  398  (second  mate  of  ship)  ; 


Roaland  v.  Missouri  P.  R.  Co.  (1886) 
20  Mo.  App.  463  (section  foreman); 
Richards  v.  Hayes  (1897)  17  App.  Div. 
422,  45  N.  Y.  Supp.  234  (foreman  in- 
trusted with  the  duty  of  constructing  a 
scaffold). 

In  other  cases  the  status  of  the  em- 
ployees who  gave  the  assurance  was  cer- 
tainly not  that  of  a  vice  principal,  ac- 
cording to  the  doctrine  established  by 
the  majority  of  the  decisions  in  the  ju- 
risdictions in  which  the  injuries  were  re- 
ceived. But  apparently  they  were  re- 
garded by  the  courts  as  agents  of  the 
employer  ad  hanc  vicem. 

A  workman  is  entitled  to  rely  on  the 
representntion  of  a  fellow  sei-vant  whose 
province  it  is  to  inform  the  workmen 
whether  or  not  they  may  safely  work  in 
a  given  place.  Patrrson  v.  Wallace 
(1854)  1  Maeq.  H.  L.  Cas.  748,  28  Eng. 
L.  &  Eq.  48  (underground  manager  of 
mine).  A  track  master,  as  incident  to 
his  right  to  employ  laborers  for  a  rail- 
road company,  is  authorized  to  give 
them  an  assurance  that  he  will  warn 
them  of  the  approach  of  trains.  Brad- 
ley V.  Neic  York  G.  R.  Go.  (1874)  3 
Thomp.  &  C.  288.  The  master  was  held 
liable  in  Pool  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1882)  56  Wis.  227,  14  N.  W.  46, 
where  a  servant  in  charge  of  a  hand  car 
assured  a  detective  in  the  company's 
employ  that  he  might  safely  sit  on  it 
with  his  feet  hanging  down.  But  in 
this  case,  as  the  injured  servant  was  in 

11  different  department,  the  decision 
might  be  placed  on  that  ground.  An  as- 
surance given  by  the  foreman  of  a 
switching  crew  in  a  railway  yard  was 
held  to  warrant  a  finding  that  the  serv- 
ant was  not  negligent.  Burnham  v. 
Concord  R.  Co.  (1897)  69  N.  H.  280, 
45  Atl.  563.  A  similar  conclusion  has 
been  arrived  at  where  the  assurance  was 
given  by  a  foreman  of  a  gravel  train. 
Haas  V.  Baleh    (1893)    6  C.  C.  A.  201, 

12  U.  S.  App.  534,  56  Fed.  984.  And  by 
a  foreman  of  track  laborers.  Northern 
J'.  R.  Go.  V.  Amato  (1802)  144  U.  S. 
465,  36  L.  ed.  506,  12  Sup.  Ct.  Rep.  740, 
Affirming  (1892)  1  C.  C.  A.  468,  1  U.  S. 
App.  113,  49  Fed.  881,  Affirming  46  Fed. 
561. 
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he  was  injured  by  reason  of  his  reliance  upon  the  statement  of  his 
master  or  some  coemployee,  that  he  might,  without  undue  peril,  per- 
form a  certain  piece  of  work,  or  go  into  a  certain  place,  is  that  the 
party  making  that  statement,  being  actually  or  constructively  aware 
of  the  real  conditions,  exercised,  by  means  of  the  statement  made,  a 
specific  influence  over  the  mind  of  the  servant,  and  thus  induced  him 
to  adopt  a  certain  course  of  conduct  from  which  he  would  possibly,  or 
probably,  have  abstained  if  the  statement  had  not  been  made.  The 
appropriate  domain  of  the  obligation  the  breach  of  which  is  thus  in- 
dicated is  obviously  found  in  situations  identical  with  or  closely  re- 
sembling those  which  are  presented  in  actions  of  which  the  gravamen 
is  the  nonperformance  of  the  duty  of  instruction.  See  chapter  xvi., 
a7de.  The  giving  of  the  assurance  merely  introduces  an  additional 
eleiiiont,  which  enables  the  servant  to  charge  the  master  with  an  act  of 
positive  misfeasance  in  imparting  erroneous  information,  when,  in 
the  absence  of  such  an  assurance,  he  would  have  been  compelled  to 
rely  upon  the  mere  nonfeasance  which  consists  in  withholding  infor- 
mation which  should  have  been  given.  It  will  be  found,  therefore, 
that  all  the  decisions  cited  in  this  chapter  exhibit  the  servant  as  a 
person  who  was  either  excusably  ignorant,  or  chargeable  with  knowl- 
edge of  the  danger  in  question,  for  one  or  other  of  the  reasons  ex- 
plained in  chapter  xxi.  ante} 

450.  General  doctrine  as  to  the  effect  of  an  assurance  of  safety. — 
The  doctrine  applied  in  the  cases  cited  in  this  chapter  may  be  enu- 
merated in  its  most  general  form  as  follows: 

If  the  servant  is  shown  to  have  entered  upon  the  performance  of 

'  To  assure  a  servant  that  an  unlight-  dofendant's  negligence  is  a  question  for 
f(l  bin  into  which  he  was  ordered  to  go  tlie  jury  where  the  evidence  is  that  the 
was  "all  right,"  when  in  fact  it  had  plaintiil'  expressed  fears  that  the  walls 
no  lloor,  and  the  uncovered  joists  were  of  the  trench  in  which  he  was  working 
fl  sngorons  to  a.  person  jumping  into  it,  mipht  fall,  but  that,  being  a  man  of 
is  negligence.  O'Brien  v.  Nute-Hallctt  veiy  limited  experience  in  that  kind  of 
Uo.  (i'.lbl)  177  ilass.  422,  50  N.  E.  05.  woik.  he  continued  in  the  employment, 
ft  is  a  question  for  the  jury  whether  relying  upon  the  assurance  of  the  fore- 
a  receiver  operating  a  mine  \\-is  in  fact  man  in  charge  of  the  work  that  the  same 
negligent,  and  whether  his  negligence  were  entirely  safe.  Walker  v.  Seott 
was  tlie  proximate  cause  of  injury  to  a  (1900)  10  Kan.  App.  41.3,  61  Pac.  1091. 
niijier,  where  there  is  evidence  to  show  Where  plaintifT.  while  operating  de- 
tliut  he  not  only  failed  to  warn  the  lat-  fendanfs  machinery,  being  startled  by 
ter  of  the  known  presence  of  gas  in  the  an  unusual  sound,  stopped  work,  observ- 
mine  in  such  quantities  as  might  cause  ing  which  the  defendant  asked  r  "What 
an  explosion,  but  that  the  latter  was  is  the  matter?"  and  was  answered,  "The 
thrown  off  his  guard  and  led  not  to  ex-  chain  is  going  to  break,"  upon  which, 
pect  tlio  presence  of  gas  by  the  assur-  without  making  an  examination,  which 
ance  of  those  who  cmplo>'cd  him  that  if  made  would  have  disclosed  defects, 
the  mine  was  safe  and  free  from  gas.  he  assured  plaintiff  that  there  was  no 
Ooucn  V.  Hush.  (1S9C)  22  C.  C.  A.  196,  danger,  and  ordered  him  to  "go  ahead 
70  Fed.   349,  40  U.   S.  App.   349.     The   on  the  shain," — he  is  liable  for  injuries 
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certain  work,  or  contintied  to  perfonn  that  work,  relying  upon  an  as- 
surance of  Lis  master  or  his  master's  representative  that  such  work 
would  not  unduly  imperil  his  safety,  the  mere  fact  that,  before  he  re- 
ceived the  assurance,  his  apprehensions  as  to  the  possibility  of  injury 
had  been  excited  by  circumstances  which  had  come  to  his  knowledge, 
will  not,  as  matter  of  law,  render  him  chargeable,  either  with  an  as- 
sumption of  the  risk  involved  in  the  work,  or  with  contributory  negli- 
gence.^ A  reference  to  the  ensuing  sections  will  show  that,  in  the 
great  majority  of  the  cases  in  which  the  effect  of  an  assurance  of 
safety  has  been  discussed,  the  latter  defense  has  been  the  one  actually 
raised. 

451.  Rationale  of  doctrine. —  In  Missouri  it  has  been  declared  that 
an  assurance  from  one  representing  the  master  that  the  machinery  or 
apparatus  being  used  is  all  right,  and  an  order  from  him  to  his  serv- 
ant to  use  it,  notwithstanding  a  complaint  of  the  servant  as  to  its  suf- 
ficiency, amount  to  a  guaranty  of  safety.^  But  this  conception, 
which  would  obviously  place  the  master  in  the  position  of  having 
taken  upon  himself  the  whole  risk  of  what  might  happen,  irrespective 
of  the  prudence  or  imprudence  of  the  servant  in  exposing  himself  to 
the  danger,  is  inconsistent  with  the  general  principle  stated  in  §  24, 
ante.  A  more  satisfactory  theory,  recognized  in  Missouri  itself,  as 
well  as  in  other  states,  is  that,  as  the  knowledge  and  means  of  knowl- 
edge possessed  by  the  servant  are,  under  normal  circmnstances, 
inferior  to  those  possessed  by  the  master  (compare  §§  40Y,  440,  ante), 
the  former  is,  as  a  general  rule,  justified  in  relying  upon  any  express 
statement  made  by  the  former  in  respect  to  the  extent  of  the  danger 
of  the  employment.^  In  view  of  this  disparity  of  information,  an  as- 
inflicted  by  the  subsequent  breaking  of  v.  Jacol  Dold  Paclciny  Co.  (1900)  84 
the  chain.  Hoffman  v.  Dickmson  Mo.  App.  565. 
(1888)    31  W.  Va.  142,  6  S.  E.  53.  ■    Testimony  given  by  the  plaintiff  that 

'A  petition  averring  that  plaintiff  he  believed  there  was  no  danger  after 
called  the  attention  of  his  foreman  to  his  foreman's  assurance  that  there  was 
the  condition  of  the  instrumentality  in  none  is  competent  on  the  question  of  his 
question,  and  of  tlie  danger  which  care.  Malcolm  v.  Fuller  (1890)  152 
might  result  therefrom;  that  defendant,  Mass.  160,  25  N.  E.  83. 
through  such  agent,  assured  plaintiff  ^  McGoioan  v.  St.  Louis  &  I.  M.  R.  Co. 
that  it  was  all  right,  and  to  go  ahead;  (1876)  61  Mo.  532;  Sullivan  v.  Hanni- 
that  it  was  unnecessary  to  do  anything  bal  <&  Ht.  J.  It.  Go.  (1891)  107  Mo.  66, 
with  it;  and  that  plaintiff,  relying  on  17  S.  W.  748;  Roioland  v.  Missouri  P. 
such  representations,  was  induced  to  R.  Go.  (1886)  20  Mo.  App.  463. 
continue  to  operate  the  machine, — is  ^  "When  we  say  that  a  man  appre- 
iiot  insufficient  in  failing  to  show  plain-  ciates  a  danger,  we  mean  that  he  forms 
tiff's  ignorance  of  the  conditions  of  the  a  judgment  as  to  the  future,  and  that 
danger  to  which  he  was  exposed.    Staker  his  judgment  is  right.     But  if,  against 
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surance  of  safety,  like  a  specific  order,  may  be  regarded  as  having  had 
the  eifect  of  lulling  the  servant  into  a  feeling  of  security  and  given 
him  good  reason  to  believe  that  there  was  no  need  for  the  vigilance 
which  he  would  otherwise  have  exercised.^ 

this  judgment,  is  set  the  judgment  of  a  used  in  Eelfensiein  v.  Medart  (1896) 
superior  one,  too,  whom,  from  the  na-  13G  Mo.  595,  36  S.  W.  863,  37  S.  W. 
ture  of  the  callings  of  the  two  men  and  829,  38  S.  W.  294;  Warner  v.  Chicago. 
of  the  superior's  duty,  seems  likely  to  R.  I.  d  P.  R.  Go.  (1895)  62  Mo.  App! 
make  the  more  accurate  forecast,  and  if  191;  Dverst  v.  St.  Louis  Stamping  Go. 
to  this_  is  added  a  command  to  go  on  (1901)  163  Mo.  607,  63  S.  W.  827. 
with  his  work  and  to  run  the  risk,  it  The  fact  that  there  was  nothing  to 
becomes  a  complex  question  of  the  par-  put  the  servant  on  inquiry  as  to  the 
ticular  circumstances  whether  the  in-  existence  of  danger  was  emphasized  in 
ferior  is  not  justified  as  a  prudent  man  Chicago  Edison  Go.  v.  Hudson  (1896) 
in  surrendering  his  own  opinion  and  66  111.  App.  639  (uninsulated  wires 
obeying  the  command.  The  nature  and  near  place  where  a  carpenter  was  put 
the  degree  of  the  danger,  the  extent  of  to  work).  In  Chadioick  v.  Brewsher 
the  plaintiff's  appreciation  of  it,  and  (1891)  39  N.  Y.  S.  R.  718,  15  N.  Y. 
the  exigency  of  the  work,  all  enter  into  Supp.  598,  the  court  speaks  of  the  "in- 
consideration,  and  no  universal  rule  can  terposition  of  the  master's  superior 
be  laid  down."  McKee  v.  Tourtellotte  knowledge,"  leading  the  servant  to  take 
(1896)    167  Mass.  69,  48  L.  R.  A.  542,   the  risk. 

44  N.   E.   1071.  'Hoff:nanv.  Dickinson   (1888)   31  W. 

In    Chicago   Anderson   Pressed   Brick   Va.    142,    6    S.   E,   53    {arguendo).     In 
Go.   V.   Solkowiak    (1894)    148  111.  573,   Graham  v.  Neivlurg  Orrel  Coal  &  Coke 
36  ]S.  E.  572,  the  court  thus  defined  the   Co.   (1893)  38  W.  Va.  273,  18  S.  E.  584, 
position   of  the   injured  servant:      "He   where  the  plaintiff  was  injured  by  an 
was  not  on  the  same  footing  with  the   explosion  of  gas  in  a  mine,  the  evidence 
master  or  its  agent.     His  primary  duty   was  that  the  boss  asked  and  urged  him 
was   obedience,   and   if,   in  discharge   of   to  work  on  the  night  in  question,  say- 
that   duty,   he  was   injured,   it  is   obvi-   ing  he  would  have  a  nice  night's  work ; 
ously  just  and  proper,  and  is  but  meet,   and  that  the  boss  made  this  statement 
tliat  he  should  be  recompensed.     Whilst   «'hen  he  had  not  been  in  the  mine  for 
believing  that  it  was  dangerous  to  go   hours,  and  therefore  could  not  know  any- 
under  the  projecting  bank,  and  protest-   thing  about  the  gas.     The  court   said: 
ing  to  the  agent  of  the  defendant  that   "Now   whether   we   consider  this  state- 
there  was  danger,  yet  the  agent  sought  ment  an  order  or  a  request,  Gi-aham  was 
to  allay  his  fears  and  induce  obedience   lulled  into  a  feeling  of  security  by  it; 
to  his  commands  by  declaring  that  there   and  unless  we  could  find,  as  we  cannot, 
was    no    danger    of    the    bank    falling,    that  the  danger  was  known  to  Graham, 
Keily    had     superior    opportunities     of   and  was  patent  and  manifest,  so  as  to 
knowing  the  condition  of  the  bank  and   deter   any   reasonably   prudent   man,   it 
had  superior  experience,   and  the   serv-   frees   Graham  from  contributory  negli- 
ant  had  the  right  to  assume  that  the   gence.     ...     I  regard  it  tantamount 
foreman    would    not    misrepresent    the   to  an  order  to  work.     Had  he  refused, 
probability   of   danger,    and    order   him  would  he  have  been  retained?     But  if 
into  a  place  dangerous  to  life  and  limb,   not  a  command,  it  was  an  assurance  by 
Acting  on  that  command,  under  the  cir-   a  superior  having  every  means  and  with 
cumstances  surrounding,  and  the  decla-    capacity  to  know,  and  bound  to  know, 
rations  of  the  agent  of  safety,  and  go-   given  to  one  not  having  equal  means  or 
ing   to   the   place   ordered  by   the  fore-   capacity,    not   knowing   the   danger,    or 
man,  were  facts  presented  to  the  jury,   having    )io    definite    knowledge    of    any 
on  which  they  should  find  whether  the   ground   of   danger,   inspiring  confidence 
act  of  the  plaintiff  in  going  under  the   and  a  feeling  of  security." 
bank,  behind  the  cart,  to  shovel,  was  a       The  general  principle  here  involved  is 
reckless  act,  or  whether  it  was  such  as   that  a  person  who  by  the  breach  of  some 
might  have  been  done  by  a  reasonably   duty  has  caused  another  person  to  relax 
prudent  person  acting  with  reference  to   his    vigilance    under    circumstances    of 
his  own  personal  safety."  peril  is  not  at  liberty  to  impute  the  con- 

To   the   same   effect    is   the   language   sequences  of  his  act  to  the  latter  per- 
Vol.  I.  M.  &  S.— 80. 
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452.  Assumption    of    the    risk,  when    available    as    a    defense. — 

The  effect  of  the  servant's  knowledge  where  his  assumption  of  the  risk 
is  relied  upon  is  open  to  no  doubt.  If  that  knowledge  is  imperfect, 
and  excusably  so,  the  action  is,  upon  general  principles,  not  barred.^ 
See  §§  257,  271,  ante.  But  an  assurance  that  appliances  are  in  good 
condition  manifestly  cannot  prevent  the  operation  of  a  defense  which 
is  regarded  as  completely  made  out,  when  it  has  been  proved  that  the 
risk  was  known  to  and  comprehended  by  the  ser-\'ant.^ 


son's  want  of  vigilance.  See  Pcimsiil- 
vania  R.  Co.  v.  Ogier  (1800)  35  Pa.  00, 
78  Am.  Dec.  322.  Compare  also  tlip 
language  usod  in  Kinnev  v.  Folkerts 
(1889)  78  Mich.  C87,  ii'is.  W.  152  (§ 
453,  note  3,  infra)  :  Goiccn  v.  Busli 
(189())  22  C.  C.  A.  196,  40  U.  S.  App. 
349,  70  Fed.  349   (§  449,  note  1,  supra). 

Other  cases  which  will  be  useful  by 
way  of  analogy  are  cited  in  §  59,  ante. 

^  Xelson  V.  St.  Paul  Ploio  Works 
(1894)  57  Minn.  43,  58  N.  W.  808  (su- 
perintendent told  servant  that  a  ma- 
chine, the  defects  of  which  he  had  pre- 
viously discovered,  had  been  repaired — 
case  held  to  be  for  jury)  ;  Harder  &  B. 
Goal  il'w.  Go.  V.  Schmidt  (1900)  43  C. 
C.  A.  532,  104  Fed.  282  (roof  of  mine 
declared  by  superintendent  to  be  safe). 

'  A  seiwant  "assumes  the  risk  r,hen 
he  voluntarily  enters  into  danger  ap- 
parent to  him,  notwithstanding  an 
agent  of  his  employer  tells  him  there 
is  no  danger."  Toomey  v.  Eiirelca  Iron 
&  Steel  Works  (1891)  89  ilich.  249,  50 
N.  W.  850.  An  employee  operating  a 
planing  nrachine  with  which  he  is  fa- 
miliar assumes  the  rislc  of  the  belt  by 
which  it  is  r>m  breaking  apart,  when  he 
observes  that  the  fastening  have  par- 
tially given  way,  and  continues  to  op- 
erate, although  he  calls  the  foreman's 
attention  to  it,  and  is  told  that  the  belt 
is  all  right  and  to  go  on.  Anderson  v. 
H.  G.  Akclnj  Lumher  Go.  (1891)  47 
Minn.  128,  49  N.  W.  0G4.  An  employee 
who  knows  that  the  lights  about  the  ma- 
chinery he  works  on  are  defective,  and 
continues  in  the  employment,  assumes 
the  additional  risk,  and  is  not  relieved 
from  such  assumption  by  the  statement 
of  another  employee  in  response  to  his 
inquiry,  that  the  lights  are  all  right, 
\v'here  he  snys  nothing  about  their  hav- 
ing been  repaired, — especially  in  the  ab- 
sence of  evidence  that  the  latter  em- 
ployee represents  the  master.  Colorado 
Fuel  £  Iron  Go.  v.  Cummings  (1890) 
8  Colo.  App.  541,  40  Pac.  87.5.  A  state- 
ment by  a  foreman  to  a  boy  fifteen  years 


old  employed  on  a  pasting  machine,  that 
it  was  foolish  to  use  a  split  stock  to  put 
the  paper  between  the  belt  of  felting 
and  a  heated  cylinder,  and  that  he  could 
use  his  hands  without  danger,  is  not 
nn  as'Siirance  that  his  hand  would  not 
be  drawn  into  the  machine  if  it  came  in 
contact  with  the  surface  of  the  belting 
and  cylinder,  so  as  to  render  the  em- 
ployer liable  for  an  injury.  Loiocock 
V.  Franklin  Paper  Co.  (1897)  109  Mass. 
313,  47  N.  E.  1000  (verdict  for  plain- 
tiff set  aside).  See  also  Rohrabacher 
V.  Woodii-ard  (1900)  124  Mich.  125,  82 
IS).  \Y.  797  (experienced  employee  had 
oi>erated  planer  for  eleven  months,  know- 
ing it  to  be  defective)  ;  Hoicey  v.  Lake 
l^hore  &  M.  S.  R.  Co.  (1895)  13  Misc. 
G41,    34    N.    Y.    Supp.    1089. 

Commenting  upon  the  circumstances 
m  Wcigreffe  v.  Daw  (1891)  40  111.  App. 
50,  the  court  said:  "This  case  is  not 
analogous  to  that  upon  which  so  many 
authorities  have  been  cited,  of  defective 
machinei-y,  and  notwithstanding  such 
condition  the  employee  is  urged  by  the 
employer  that  he  can  safely  proceed  with 
it ;  but  it  is  a  case  as  to  the  mode  of 
proceeding  with  machinery  that  was  not 
defective,  where,  as  to  the  mode  or  way 
of  safely  operating  it,  there  was  an  hon- 
est difl'erence  of  opinion  between  the 
employer  and  employee.  It  cannot  be, 
after  such  difference  of  opinion  has  man- 
ifested itself,  that  the  employer  there- 
after becomes  an  insurer  of  the  employee 
against  an  accident,  even  if  it  should 
occur  through  a  mistaken  judgment  of 
the  employer,  where  the  employee  vol- 
untarily continues  at  such  work.  In 
such  ease  it  would  seem  that  the  haz- 
ard, if  any,  thereafter  would  be  inci- 
dent to  the  employee's  service,  which  he 
voluntarily   assumes." 

In  Morris  v.  Pfeffer  (1898)  77  111. 
App.  516,  where  the  defendant  asked  for 
an  instruction  that  the  servant  as- 
smncd  the  risk  if  he  knew  of  it,  and 
that  under  such  circumstances  it  v  as 
wholly  immaterial  tliat  the  order  which 
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453.  When  the  servant  is  chargeable  with  negligence  in  undertaking 
or  continuing  the  work. —  a.  Nrgligence  a  question  for  the  jury. — A 
large  number  of  decisions  are  reported  in  which  the  contributory  neg- 
ligence of  the  servant  was  held  to  be  for  the  jury  on  the  ground  that 
he  relied  upon  an  expression  of  opinion  as  to  the  safety  of  the  condi- 
tions to  which  he  would  be  exposed  if  he  undertook  or  continued  to 
perform  the  work  in  question.^     Other  groups  of  cases  governed  by 

he  obeyed  was  coupled  with  a  threat  of  projecting  above  the  car,  knew  or  ought 
discharge  in  case  of  disobedience,  and  to  have  known  that  the  arch  was  so 
that  his  foreman  assured  him  that  sitmted  as  to  expose  him  to  danger 
there  was  no  danger,  it  was  held  that  while  he  was  on  such  a  car,  is  a  ques- 
the  instruction  had  been  rightly  re-  tion  for  the  jury,  where  the  foreman  of 
fused,  inasmuch  as  these  elements  were  the  crew  had  told  him  Avhen  he  went 
material  in  regard  to  the  question  of  to  work,  "to  look  out  for  himself  in  go- 
the  servant's  negligence.  This  ruling  ing  through  the  arch  on  big,  high  cars ; 
would  certainly  not  be  accepted  as  good  that  on  common  cars  he  would  be  all 
law  in  every  state.  It  is  clear  that,  if  right."  Burnhain  v.  Concord  R.  Co. 
the  master  elects  to  rely  on  the  defense  (1898)  69  N.  H.  280,  45  Atl.  56.3.  A 
of  an  assumption  of  the  risk,  he  cannot  brakeman  induced  to  make  a  coupling 
be  compelled  to  deal  with  facts  which  by  the  promise  of  his  superior  to  stop 
would  be  material  only  on  the  supposi-  the  car  in  time  to  avoid  injury  to  him 
tion  that  the  defense  of  contributory  is  justified  in  relying  upon  such  promise 
negligence  was  the  one  relied  upon  by  until  it  becomes  apparent  thit  the  su- 
him,  or  the  only  one  available  under  the  perior  will  fail  to  perform  his  duty;  and 
circumstances.  his  right  to  recover  for  an  injury  sus- 
'  An  employer  who  ties  two  ladders  to-  tained  depends  upon  whether  he  could, 
gether  to  make  one  sufficiently  long  to  by  the  exercise  of  ordinary  prudence, 
reach  to  the  roof  of  his  barn,  and  di-  have  thereafter  extricated  himself  from 
rects  his  employee  to  ascend,  assuring  danger.  Louisiana  Extension  R.  Co.  v. 
him  that  it  is  safe,  and  that  he  is  an  Curstens  (1898)  19  Tex.  Civ.  App.  190, 
old  sailor  and  a  skilful  tier  of  knots,  47  S.  W.  3().  When  a  laborer  who  is  set 
is  liable  where  the  employee  relies  on  to  work  upon  a,  railway  track,  receives 
his  assurances  without  examining  the  an  assurance,  express  or  implied,  that 
fastening,  and  is  injured  by  its  giving  the  use  of  such  track  is  suspended,  he 
way  because  it  is  improperly  tied.  Den-  is  not  guilty  of  negligence  if  he  goes 
ninfi  V.  Could  (1803)  157  ?.lass.  563,  32  on  working  without  C0T:stant]y  watch- 
N.  E.  862.  An  employee  who  does  not  ing  for  coming  trains.  Maguire  v.  Fitch- 
know  the  safe  rate  of  speed  for  a  grind-  burg  R.  Co.  (1888)  146  Mass.  379,  15 
stone  turned  by  maehinejy  has  the  rignt  N.  E.  904  (servant  was  run  over  while 
to  rely  on  a  statement  by  the  superin-  he  was  sweeping  up  the  grain  which  had 
tendent  of  the  employer  that  the  speed  fallen  from  cars  on  the  track  near  the 
at  which  it  is  revolving  is  safe.  Helfen-  hoppers  into  which  the  rest  of  the  car- 
stein  v.  Mcrlart  (1896)  136  Mo.  595,  36  loads  had  been  discharged).  An  em- 
S.  W.  863,  Allirming  on  rehearing  ployer  of  an  inexperienced  driver,  who 
(1896)  136  Mo.  619.'  37  S.  W.  829  promises  to  furnish  him  with  nothing 
(1896)  136  Mo.  619,  38  S.  W.  294.  A  but  gentle  teams,  and  assures  him  that 
carpenter  employed  by  an  electric  com-  a  team  furnished  is  gentle  when  in  fact 
j>any  has  a  right  to  rely  on  a  statement  it  is  in  the  habit  of  running  away,  is 
by  the  foreman  that  uninsulated  wires  liable  for  personal  injuries  sustained  by 
near  which  he  is  required  to  work  are  the  employee,  without  his  fault,  by  the 
not  dangerous,  where  there  is  nothing  team  becoming  suddenly  frightened  iind 
to  indicate  that  any  electrical  current  running  away.  Wrovght-Iron  Range  Co. 
is  passing  through  them.  Chicago  Edi-  v.  Murtiv.  (1894:  Tex.  Civ.  App.)  28  R. 
.•inn  Co.  V.  Hudson  (1806)  66  111.  App.  W.  557.  Where  defendant's  superintend- 
63n.  Whether  an  experificod  I'r-'keman  ent  assured  plainlilT  that  an  unlighted 
who  was  struck  by  an  oi'pihT:i',n'i£r  jivch  bin  was  "all  right."  and  afterwards  or- 
in  defendant's  freight  house  while  he  dered  liini  to  get  into  it  to  empty  sncks 
was  riding  on  the  side  Indder  of  a  oar  of  grain,  and  plaintiff,  in  j\mn")'ng  over 
of  average  height,  with  his  body  partly  the  side  of  the  bin,  was  injured  by  fall- 


1268,                                        MASTKK  AND  SERVANT.  [chap.  xxiv. 

the  same  principle  are  those  in  which  there  had  been  an  explicit  asser- 
tion by  the  master,  or  some  agent  for  whose  statements  he  was  rcspon- 

ing  on  a  joist,  from  the  fact  that  the  and  familiar  with  the  machine,  and  ex- 
bin  had  no  floor  in  it,  it  was  not  error  pressly  charged  by  the  employer  with 
to  refuse  to  direct  a  verdict  for  defend-  the  duty  of  inspecting  and  repairing  it. 
ant.  O'Brien  v.  Ifuie-Hallett  Go.  Burnnide  v.  IfoveUy  Mfg.  Co.  (1899) 
(1901)  177  Mass.  422,  59  N.  E.  65.  121  Mich.  115,  79  N.  W.  1108. 
Where  a  servant  who  had  little  experi-  See  also  Bradhurij  v.  Ooodwin  (1886) 
ence  in  the  work  took  a  hammer  fur-  108  Ind.  286,  9  N.  E.  302  (master  as- 
nished  him,  which  had  chipped,  to  his  sured  servant  that  the  appliances  for 
foreman,  and  complained  that  it  was  not  lowering  a  heavy  safe  were  adequate  for 
safe,  and  the  foreman  took  it,  and,  in-  the  purpose)  ;  iMhe  Superior  Iron  Go. 
stead  of  testing  it,  made  a  superficial  v.  Ericl-.ion  (1878)  39  Mich.  492,  33  Am. 
examination,  and  returned  it  to  plain-  Rep.  423  (miner  injured)  ;  Daley  v. 
tiff  with  an  assurance  that  it  was  "all  Schaaf  (1882)  28  Hun,  314  (servant  was 
right,"  plaintiff  was  held  to  be  entitled  assured  that  there  was  no  danger  of  the 
to  assume  it  was  safe,  and  was  allowed  fall  of  bricks,  of  which  he  was  appre- 
to  recover  for  an  injury  caused  by  a  hensive)  ;  Ghadwick  y.  Breiosher  (1891) 
chip  which  subsequently  flew  therefrom.  39  N.  Y.  S.  R.  718,  15  N.  Y.  Supp.  598 
Duerst  V.  St.  Louis  Stamping  Go.  (1901)  (servant,  a  house-painter,  was  injured 
163  Mo.  607,  63  S.  W.  827.  In  an  ac-  by  the  fall  of  a  scaffold,  the  planks  of 
tion  for  personal  injuries  to  a  girl  four-  which  were  not  tied  by  him,  in  conse- 
teen  years  old,  while  at  work  on  a  ma-  quence  of  his  reliance  on  the  assurance 
chine  used  for  setting  up  lids  to  boxes,  of  the  master  that  they  would  hold  with- 
pxidence  that  she  objected  when  ordered  out  being  tied)  ;  Stomne  v.  Hanford  Pro- 
to  work  on  the  machine,  stating  that  duce  Go.  (1899)  108  Iowa,  137,  78  N. 
she  was  afraid  to  work  on  it,  and  did  W.  841  (servant,  although  aware  that 
not  know  anything  about  it,  and  that  an  elevator  cable  was  defective,  held  not 
the  foreman  told  her  that  he  had  been  to  be  necessarily  chargeable  with  an  ap- 
hurt  on  the  machine,  but  that  it  was  preciation  of  the  danger  of  using  it 
due  to  his  carelessness,  and  that  it  where  superintendent  had  told  him  it 
was  now  arranged  so  that  she  could  not  was  safe)  ;  Oundlach  v.  Schott  (1901) 
be  hurt;  and  that  she  was  hurt  after  192  111.  509,  61  N.  E.  332,  Affirming 
working  on  it  for  a  week,  requires  a  sub-  (1900)  95  111.  App.  110  (servant  was 
mission  to  the  jury  of  the  question  of  told  that  a  defective  belt  which  he  was 
plaintiff's  contributory  negligence.  Mo-  attempting  to  place  on  a,  revolving  pulley 
Iniyre  v.  Rmpire  Printing  Go.  (1898)  Avas  all  right,  and  was  ordered  to  go 
103  Ga.  288,  29  S.  E.  923.  A  servant  ahead  and  put  it  on)  ;  Earder  &  B.  Goal 
who  was  employed  to  whitewash  a  hovise  Min.  Go.  v.  Schmidt  (1900)  43  C.  C.  A. 
in  which  a  person  had  died  of  smallpox,  532,  104  Fed.  282  (miner  relied  on  su- 
and  who  contracted  the  disease,  may  re-  perintendent's  expression  of  opinion  that 
cover  damages,  where  he  relied  upon  the  the  roof  of  a  tunnel  was  safe)  ;  Jeffer- 
employer's  assurance  tha,t  the  house  had  son  £  N.  W.  7i.  Go.  v.  Woods  (1901; 
been  thoroughly  disinfected.  Span  v.  Tex.  Civ.  App.)  64  S.  W.  830  (engineer 
A'/i/  (1876)  8  Hun,  255.  An  employer  told  by  a  section  foreman  that  a  track 
who  tells  an  employee  that  specified  ma-  which  had  been  reported  to  be  defective 
chinery  is  not  difficult  to  manage  or  had  been  repaired)  ;  Shridford  v.  Ann 
dangerous,  and  that  he  will  "take  all  Arhor  Street  U.  Go.  (1899)  121  Mich, 
the  risk  of  any  accident"  that  may  occur  224,  80  jST.  W.  30;  Former  Appeal  111 
to  her  in  operating  it,  is  liable  for  an  Mich.  390,  69  N.  W.  661  (servant,  after 
injury  received  by  her  while  exercising  being  assured  by  foreman  that  there  was 
ordinary  care  in  operating  the  ma-  no  danger  in  working  on  the  inside  of 
chinery.  Phillips  v.  Michaels  (1895)  the  curve  of  a  trolley  wire  which  was 
11  Ind.  App.  072,  39  N.  E.  669.  held  back  by  a  vise,  was  injured  by  its 
A  workman  who  has  no  knowledge  slipping  out)  ;  Watson  Gut  Stone  Go.  v. 
concerning  the  mechanism  of  a,  machine  Small  (1899)  181  111.  366,  54  N.  E. 
with  which  he  is  working,  and  which  905,  Affirming  (1899)  80  111.  App.  328 
cannot  be  seen  without  taking  the  ma-  (corbel  stone  fell,  owing  to  conditions 
chine  apart,  may  rely  upon  the  repre-  which  servant  could  not  see)  ;  Lasch  v. 
sentations  of  the  foreman  as  to  its  Hlratton  (1897)  101  Ky.  672,  42  S.  W. 
safety,  when  the  foreman  is  an  expert  756   (die  dropped  unexpectedly  owing  to 
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sible,  that  certain  dangerous  conditions,  of  whicli  the  servant  had  ac- 
quired knowledge,  liad  been  remedied  f  or  that  certain  precautions  to 
secure  his  safety  would  be  taken  f  or  that  a  certain  future  event  which 


defect  in  clutch)  ;  Schmit  v.  Gillen 
(1899)  41  App.  Div.  302,  58  N.  Y.  Supp. 
458  (contributory  negligence  of  servant 
held  to  be  for  the  jury,  where  defendant 
and  his  foreman  had  declared  that  every- 
thing was  all  right  about  the  trench, 
which  caved  in  for  lack  of  proper  sheath- 
ing, and  plaintiff  testified  that  he  had 
observed  nothing  to  warn  him  of  dan- 
ger) ;  Purcell  Mill  &  Elevator  Co.  v. 
Kirkland  (1898)  2  Ind.  Terr.  169,  47 
S.  W.  311  (servant  assured  that  a  wire 
rope,  the  sufotv  of  which  he  suspected, 
was  safe)  ;  IVa/ce  v.  Price  (1900)  22  Ky. 
L.  Rep.  696,  58  S.  W.  519  (servant  in- 
jured by  a  defective  skid,  while  he  was 
rolling  a  hogshead)  ;  Grant  v.  Drysdale 
(1883)  10  Sc.  Sess.  Gas.  4th  Scries,  1159 
(furnace  of  engine  operating  a  crane 
was  so  placed  that  the  live  cinders  fly- 
ing from  it  were  apt  to  fall  on  the 
charges  of  powder  which  were  used  for 
blasting)  ;  Anderson  v.  Sicinreich  {ISOO) 
32  Misc.  680,  66  N.  Y.  Supp.  498  (serv- 
ant assured  that  ceiling,  although  crack- 
ed, was  not  dan!,Trous)  ;  Sirdcntop  v. 
Buse  (1897)  21  App.  Div.  592,  47  N. 
Y.  Supp.  809  (same  facts)  ;  Warner  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1895)  62 
Mo.  App.  192  (servant  was  assured  that 
ladder  with  worn  rounds  was  safe)  ; 
Jones  V.  St.  Louis  N.  &  P.  Packet  Co. 

(1891)  43  510.  App.  398  (plaintiff  called 
the  attention  of  the  second  mate  to  a 
defect  in  a  plank,  and  was  assured  that 
it  could  be  safely  used)  ;  American  Wire 
Nail  Co.  v.  Connelly  (1893)  8  Ind.  App. 
398,  35  N.  E.  721  (foreman  assured 
workman  that  a  different  and  more  dan- 
gerous kind  of  work  was  safe)  ;  Mona- 
han  V.  Kansas  Cihj  Clay  &  Goal  Co. 
(1894)  58  Mo.  App.  68  (miner  injured 
by  falling  of  unlined  shaft  had  been  as- 
sured  it  was   safe)  ;   Davies  v.   Griffith 

(1892)  27  Ohio  L.  J.  180  (carpenter 
employed  by  a  builder  objected  that  a 
scaffold  was  made  of  insufficient  ma- 
terial, but  mounted  it  after  the  builder 
had  assured  him  that  it  was  all  right)  ; 
Richards  v.  Hayes  (1897)  17  App.  Div. 
422,  45  N.  Y.  Supp.  234  (servant  inex- 
perienced in  the  construction  of  scaffolds 
was  told  by  his  foreman  that  the  one  on 
which  his  work  required  him  to  be  was 
safe) . 

In  Haas  v.  Balch  (1893)  6  C.  C.  A. 
201,  12  U.  S.  App.  534,  56  Fed.  984, 
the  plaintiff,  when  called  to  engage  in 


shoveling  gravel  into  cars  under  an  over- 
hanging bank,  noticed  its  appearance 
and  inquired  of  the  foreman  as  to  its 
safety.  The  foreman,  who  had  previous- 
ly been  upon  the  bank,  endeavoring  to 
throw  it  down,  went  up  again,  when 
thus  appealed  to,  for  the  purpose  of  ex- 
amining it;  and  he  then  repeated  the  as- 
surance of  safety,  accompanied  with  the 
order  which  he  had  given  when  he  first 
instructed  the  plaintiff  to  assist  in  the 
loading  of  the  cars.  The  court  said: 
"It  certainly  cannot  be  said,  as  a  matter 
of  law,  that  the  plaintiff  was  not  justi- 
fied in  giving  some  weight  to,  and  plac- 
ing some  reliance  upon,  assurances  thus 
given  and  repeated.  There  were  other 
facts  to  be  weighed  in  connection  with 
the  assurances  given  by  the  foreman, 
upon  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff, — such 
as  the  composition  of  the  bank,  the  char- 
acter of  the  overhanging  crust,  the  fact 
that  it  had  remained  in  its  then  con- 
dition since  the  previous  day,  and  that 
it  had  resisted  the  efforts  of  the  fore- 
man to  throw  it  do\vn.  Under  these  cir- 
cumstances, we  think  that  the  questions 
of  the  assumption  of  the  risk  and  of  con- 
tributory negligence  on  the  part  of  plain- 
tiff wei-e  for  the  jury,  and  not  for  the 
court,  and  thai,  it  was  error  to  withdraw 
them  from  the  jury." 

'  Atchison,  T.  &  S.  F.  R.  Co.  v.  McKee 
(1887)  37  .Kan.  592,  15  Pac.  484  (super- 
intendent told  plaintiff  that  machine 
complained  of  had  been  repaired)  ;  Law- 
rence V.  Hagemeyer  &  Co.  (1892)  93  Ky. 
591,  20  S.  W.  704  (servant  had  refused 
to  use  a  saw  unless  it  was  repaired,  and 
only  resumed  work  when  informed  by 
the  machinist  that  it  was  "all  right")  ; 
Gongin  v.  D.  .1/.  Osborne  d  Co.  (1896) 
115  Gal.  437,  47  Pac.  248  (same  facts)  ; 
Soplierstein  v.  Bertels  (1896)  178  Pa. 
401,  35  Atl.  1000  (employee,  after  dis- 
covering that  a  machine  was  out  of  or- 
der, and  informing  the  superintendent 
thereof,  continued  to  operate  it  after  the 
superintendent  had  done  some  work  upon 
it  and  pronounced  it  all  right)  ;  Nelson 
V.  St.  Panl  Plov.  Works  (1894)  57  Minn. 
43,  58  N.  W.  868  (superintendent  told 
sen'ant  that  a  machine  the  defects  of 
which  he  had  previously  discovered  had 
been  repaired). 

°  A  servant  whose  business  it  is  to  ex- 
amine   revolvers    after    they   have   been 
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was  expected  to  happen  would  not  happen  before  a  certain  time  ;*  or 
that  an  occurrence  which  would  endanger  his  safety  could  only  hap- 
pen as  a  consequence  of  some  particular  thing's  being  done ;'  or  that 
he  would  not  incur  any  hazard  in  operating  an  appliance  in  a  certain 
manner.® 

If  the  servant  is  otherwise  entitled  to  rely  upon  the  master's  assur- 
ance that  there  is  no  danger,  the  mere  fact  that  he  was  told  by  a  fel- 
low servant  that  there  was  danger  is  not  enough  to  render  him 
chargeable,  as  matter  of  law,  with  contributory  negligence.'' 

In  some  cases  the  doctrine  has  been  laid  down  that,  although  a  de- 
fect is  apparent,  yet,  if  the  servant  proceeds  to  work,  on  an  assurance 
given  by  the  master  that  it  is  safe  to  do  so,  the  master  is  liable  for  u 
resulting  injury,  unless  the  extra  hazard  is  so  palpable  that  no  man  of 


tested  has  a  right  to  rely  to  some  extent 
on  the  tester's  assurance  that  he  would 
leave  no  unexploded  cartridges  in  the  re- 
volvers. Anderson  V.  Duckioorth  (1894) 
162  Mass.  251,  38  N.  E.  510.  Compare 
Bradley  v.  New  York  C.  R.  Co.  (1874) 
3  Thomp.  &  C.  288  (laborer  entitled  to 
rely  on  assurance  of  track  master  that 
warning  of  the  approach  of  trains  would 
be  given ) . 

Contributory  negligence  of  the  servant 
is  for  the  jury  upon  evidence  that  the 
employee  was  injured  by  the  descent  of 
an  elevator  while  he  was  at  the  bottom 
of  the  elevator  well  picking  up  paper, 
and  that  the  superintendent  had  virtu- 
ally promised  to  look  out  for  him  while 
so  engaged.  Scvllane  v.  Kellogg  (1897) 
169  Mass.  544,  48  N.  E.  622.  On  the 
ground  that,  if  the  defendant  by  his  own 
act  has  thrown  the  plaintiff  off  his  guard, 
and  given  him  reason  to  believe  that 
vigilance  is  not  needed,  the  lack  of 
such  vigilance  on  the  part  of  the  plain- 
tiff is  no  bar  to  his  claim,  it  has  been 
held  that  one  employed  to  fix  the  pipes 
on  a  blower  used  for  removing  shavings 
from  a  mill,  and  who  is  injured,  while 
putting  his  hand  through  the  casing  to 
adjust  the  pipe,  by  the  employer's  start- 
ing the  blower  without  his  knowledge 
and  without  giving  him  notice,  after  in- 
ducing him  to  believe  that  it  would  not 
be  started  until  he  was  notified,  is  en- 
titled to  recover  for  such  injury.  Kin- 
ney V.  Folkerts  (1889)  78  Mich.  087,  44 
N.  W.   152. 

Compare,  generally,  the  cases  in  chap- 
ter XVI.,  ante,  as  to  the  master's  duty 
to  warn  his  servant;  and  also  those  cit- 
ed in  §  355,  ante. 

'  That  the  boss  or  foreman  of  a  rail- 


road told  a  trackman  that  no  train  or 
engine  would  come  over  a  certain  bridge 
until  a  certain  hour  may  properly  be 
taken  into  consideration  by  the  jury  in 
determining  whether  he  was  negligent  in 
not  seeing  the  engine  which  injured  him 
while  he  was  crossing  the  bridge  before 
that  hour,  in  the  dark,  although  coming 
in  a  direction  opposite  to  that  in  which 
he  himself  was  walking  (Brewer  and 
Brown,  J.T.,  dissented  on  the  ground  that 
the  plaintiff  was  negligent,  as  a  matter 
of  law.)  Northern  P.  R.  Co.  v.  Amato 
(1892)  144  U.  S.  465,  36  L.  ed.  506,  12 
Sup.  Ct.  Rep.  740,  Affirming  (1892)  1 
C.  C.  A.  468,  1  U.  S.  App.  113,  49  Fed. 
881,  Affirming  (1891)  46  Fed.  561; 
Moettl  V.  Third  Ave.  R.  Co.  (1896)  10 
App.  Div.  308,  41  N.  Y.  Supp.  792 
(workman  went  under  track  in  reliance 
on  statement  of  foreman  that  no  car 
would  pass  until  a  time  much  later  than 
the  time  of  the  accident) . 

^Blanton  v.  Dold  (1891)  109  Mo.  75, 
18  S.  W.  1149  (plaintiff  not  negligent, 
as  matter  of  law,  in  putting  his  hand  in- 
side a  machine  which,  he  was  assured  by 
the  foreman,  would  not  start  without  the 
p-alling  of  a  rope). 

"  The  question  of  the  servant's  due 
care  is  for  the  jury,  where  his  injury  re- 
sulted from  his  reliance  upon  the  assur- 
anfle  of  his  foreman  that  the  jackscrew 
which  he  was  operating  might  safely  be 
lowered  a  certain  distance.  Knight  v. 
Overman  Wheel  Co.  (1899)  174  Mass. 
455,  54  N.  E.  890. 

^  ilcKee  V.  Tourtellotte  (1896)  167 
Mass.  69,  48  L.  K.  A.  542,  44  N.  B. 
1071. 
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ordinary  intelligence  and  prtidence  would  inrnir  it.^  TMs  doctrine 
would  appear  to  be  simply  the  logical  equivalent  of  tliat  which  de- 
clares that  the  fact  of  a  servant's  inciirring  a  known  danger  does  not 
necessarily  imply  that  he  was  negligent.  See  §  322,  ante.  If  the 
language  tised  means  anything  more  than  this,  it  cannot  be  reconciled 
with  that  which  is  found  in  the  cases  cited  in  the  next  subdivision  of 
this  section.  But  it  is  not  amiss  to  notice  that  the  decisions  which 
embody  this  doctrine  were  all  rendered  in  Missouri,  a  state  in  whicli 
the  power  of  the  courts  to  control  or  override  verdicts  seems  to  be  more 
sparingly  exercised  than  in  most  jurisdictions.      See  §  301,  anle. 

In  one  case  it  was  argued  that  the  rule  as  to  the  effect  of  an  assur- 
ance of  safety  should  be  diiferent  where  the  apjiliance  was  of  an  ex- 
Iremely  simple  character,  such  as  a  ladder;  but  tlxis  contention  did 
not  prevail.® 

The  servant's  position  is,  of  course,  proportionally  strengthened 
where  he  was  not  only  assured  that  the  conditions  complained  of  did 
not  imperil  his  safety,  but  also  that  they  would  be  altered  for  the 
better,^"  (see  chapter  xxii.^  ante)  ;  or  where  the  fact  of  the  sfrvant's 
having  acted  under  a  specific  order  constitutes  a  distinct  and  addi- 
tional element  in  the  case"  (see  chapter  xxiii.^  cmie).  • 

'Aldridge  v.  Midland  Blast  Furnace  minish  the  peril)  ;  ^Yarne}•  v.  Chicago, 
Go.  (1883)  78  Mo.  559;  Monalian  v.  R.  I.  d  P.  R.  Co.  (1895)  62  Mo.  App. 
Kansas  City  Clay  &  Coal  Co.  (1894)  58  191  (ladder  with  worn  rounds)  ;  Young 
Mo.  App.  68;  Jones  v.  St.  Louis,  N.  &  P.  v.  Mercantile  Steam  Laundry  Co.  (1901) 
Packet  Co.  (1891)  43  Mo.  App.  398.  198   Pa.   553,   48   Atl.   497    (servant  as- 

°  Warner  v.  Chicago,  R.  I.  &  P.  R.  Go.  sured  that  certain  promised  repairs  in  a 
(1895)  62  Mo.  App.  192  (servant  used  mangle  had  been  completed  before  she 
a  ladder  with  worn  rounds).  resumed  work). 

"Where  a  miner  complains  of  being  "  J/cA'ce  v.  Tourtellotte  (1896)  167 
exposed  to  danger  from  the  possible  fall  ilass.  69,  48  L.  R.  A.  542,  44  N.  E. 
of  a  large  stone  in  the  roof  of  a  tunnel,  1071;  Keegan  v.  Kav:inaugh  (1876)  62 
and  is  not  only  assured  by  the  under-  Mo.  230  (held  to  be  a  question  for  the 
o-round  manager  of  the  mine  that  there  juiy  whether  a  hod  carrier  engaged  in 
IS  no  risk,  but  receives  a  promise  from  helping  to  build  a  wall  at  the  foot  of 
the  same  official  that  the  stone  will  be  an  embankment  of  earth  20  or  30  feet 
very  shortly  removed,  it  is  for  the  jury  deep,  and  not  shored  or  propped  up,  was 
to  say  whether  an  injury  which  he  suf-  negliseut  in  obeying  orders  to  go  down, 
fers  through  going  back  to  work  before  although  reluctant  to  do  so,  when  he 
the  manager's  promise  is  fulfilled  shall  was  told  that  there  was  no  danger)  ; 
be  considered  due  to  his  own  rashness,  Jackson  v.  Georgia  R.  Co.  (18S6)  77 
or  to  his  having  implieity  relied  on  the  Ga.  82  (section  hand,  after  inquiry  as 
assurances  so  given  him.  Paterson  v.  to  danger,  was  ordered,  with  a  curse, 
W<illace  (1854)  1  Macq.  H.  L.  Cas.  748,  to  obey  or  leave,  and  told  there  was  no 
28  Enf.  L.  &  Eq.  48.  danger)  ;      Chicago     Anderson     Pressed 

See'^iilso  Chicago  Drop  Forge  £  Foun-  Brick  Co.  v.  Sohkowiak  (1892)  45  111. 
dry  Go.  V.  Van  Dam  (1894)  149  111.  337,  App.  317,  Affirming  (1894)  148  111.  5,3, 
36  N.  E.  1024,  Affirming  (1893)  50  111.  36  N.  E.  572  (servant,  after  protest, 
App.  470  (inexperienced  servant  went  on  had  gone  to  dig  under  a  bank  of  earth 
usinf  a  defective  machine  after  the  fore-  in  response  to  an  express  order  and  an 
man^had  nssured  him  that  it  was  all  assurance  of 'safety) . 
ri"ht,  and  that  he  would  shortly  be  sup-  The  contributory  negligence  of  the 
plied  witli  a  contrivance  which  would  di-    plaintiff   was   held   to   be   for   the  jury 


1272  MASTEE  AND  SERVANT.  [chap.  xxiv. 

b.  Negligence  predicahle  as  matter  of  law. — Contributory  negli- 
gence is  said  to  be  predicable,  as  a  matter  of  law,  of  the  undertaking 
or  continuance  of  woz-k  involving  exposure  to  an  abnormal  danger, 
whenever  the  condition  to  which  the  assurance  related  was  apparent 
to  a  person  in  the  exercise  of  ordinary  care;^^  or  where  the  inadequacy 
of  the  appliances  was  palpable;-'^  or  where  the  servant  had  equal 
means  of  knowledge,  as  compared  with  those  of  the  person  giving  the 
assurance.'* 

where  the  evidence  was  that  he  was  en-  chine,  as  the  knives  were  visible,  and  the 
gaged  in  laying  a  4-inch  wall  in  front  danger  to  plaintiflf  from  putting  his 
of  an  old  wall,  and  tying  the  two  togetli-  hands  close  to  the  knives  was  perfectly 
er;  that  the  old  wall  was  13  inches  apparent.  Reis  v.  Struck  (1901)  23  Ky. 
thick,  up  to  14  feet  in  height,  with  an  L.  Rep.  1113,  64  S.  W.  729. 
8-inch  fire  wall  and  gable  built  on  top  \^'here  the  servant  knew  that  the  place 
of  it;  that,  after  building  the  4-inch  of  work  was  unsafe,  it  is  erroneous  to 
wall  up  12  feet,  defendant  ordered  plain-  give  an  unqualified  instruction  to  the 
tilT  and  others  to  take  a  course  of  brick  effect  that  he  is  entitled  to  recover  if  he 
from  the  old  wall;  that,  when  plaintiff  had  been  assured  by  the  master's  repre- 
inquired,  "Aren't  we  getting  pretty  sentative  that  it  was  safe.  BrccJcinridge 
high?"  defendant  replied,  "No;  that's  all  c6  P.  Syndicate  v.  Murphy  (1897)  18  Ky. 
right;"  that,  in  consequence  of  remov-  L.  Rep.  915,  38  S.  W.  700.  An  instruc- 
inn  such  course,  the  gable  wall  fell  on  tion  is  erroneous  which  gives  the  jury  to 
plaintiff;  and  that  plaintiff  had  worked  understand  that  a  mason  employed  by 
for  defendant  two  years  prior  to  the  in-  a  contractor  is  not  absolved  from  any 
Jury,  and  according  to  his  own  testi-  care  in  inspecting  the  construction  of  a 
mony  did  not  know  where  the  8-inch  scaffolding  on  which  he  is  directed  to 
wall  began.  Starr  v.  Kreunberger  work,  merely  because  the  foreman  tells 
(1900)    129  Cal.  123,  61  Pac.  787.  him  that  it  is  all  right  and  ready  for 

The  defendants  are  not  entitled  to  a  him  to  work  on.  Bannon  v.  Sunden 
peremptory  instruction  in  their  favor  (1896)  68  111.  App.  164. 
where  the  injury  was  caused  by  the  fall  That  the  assurance  of  the  person  in 
of  a  scaffold,  and  it  was  in  evidence  that  charge  of  the  work  that  he  would  see 
the  accident  occuiTed  when  plaintiff  was  that  the  plaintiff  was  guarded  against 
helping  three  others  carry  a  timber  near  danger  was  not  sufficient  to  justify  the 
the  place  on  a.  scaffold  where  he  had  latter's  continued  exposure  to  the  known 
been  making  repairs  a  short  time  prev-  risk  of  the  environment, — at  all  events 
iously,  and  that,  fearing  for  t-he  strength  where  the  circumstances  were  such  that 
of  the  stag;ing,  he  had  asked  the  fore-  it  was  impossible  for  that  person  to  give 
man  if  it  was  safe,  who  said  it  was  if  the  plaintiff  such  warning  as  would  en- 
not  loaded  down  with  timbers,  and  or-  able  him  to  escape  the  peril, — is  deduei- 
dered  plaintiff  to  go  on  with  his  work,  ble  from  the  decision  in  Reese  v.  Glark 
and  not  ask  so  many  questions.  Lam-  (1892)  146  Pa.  465,  23  Atl.  246  (injury 
hert  v.  Missisquoi  Pulp  Go.  (1900)  72  caused  by  the  fall  of  some  hea^'y  iron 
Vt.  278,  47  Atl.  1085.  plates,  propped  up  by  bricks  which  the 

^' TMiorence  v.Hagemeyer  d  Co.  (1892)  plaintiff  was  removing).  One  ordered 
93  Ky.  591,  20  S.  W.  704;  Graham  v.  by  his  superior  to  make  a  car  coupling, 
Neiolmrg  Orrel  Goal  &  Goke  Go.  (1893)  under  such  circumstances  that  the  dan- 
38  W.  Va.  273,  18  S.  E.  584.  In  a  case  ger  was  great  and  apparent,  although 
where  plaintiff,  who  was  employed  by  de-  induced  to  act  by  a  promise  that  the  car 
fendant  to  operate  a  machine  used  for  should  be  stopped  in  time  to  avoid  ac- 
planing  boards,  asked  for  an  assistant,  eident  to  him,  cannot  recover  for  injury 
and  his  request  was  refused,  the  fore-  sustained,  if  ordinary  prudence  would 
man  assuring  him  that  he  could  have  dictated  a  refusal.  Louisiana  Ex- 
operate  the  machine  by  himself  without  tension  R.  Go.  v.  Garsteiis  (1898)  19 
danger,  the  defendant  was  held  not  to  be  Tex.  Civ.  App.  190,  47  S.  W.  36. 
liable  for  an  injury  resulting  from  a,  "Bradbury  v.  Goodioin  (1886)  108 
hoard  turning  over  and  pushing  plain-  Ind.  286,  9  N.  E.  302. 
tiff's  hand  into  the  knives  of  the  ma-       ^*  Perschke  v.  Hencken    (1897)    44  N. 
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454.  Contributory  negligenoe  in  respect  to  the  manner  of  performing 
the  work. — Although  the  servant  may  have  been  justified  in  relying 
upon  the  assurance  of  the  employer  that  no  abnormal  danger  would 
be  incurred,  his  action  vpill  nevertheless  he  barred  if  it  is  shown  that, 

Y.  Supp.  265.  Where  the  evidence  dangers  of  the  situation.  There  are 
shows  that  a  man  employed  to  do  work  others  cases  which  hold  the  rule  to  be 
on  a  shaft  employed  the  deceased,  who  that  when  a  servant  is  directed  by  the 
was  a  man  of  experience  as  a  miner;  master  or  his  representative  to  place 
that  it  was  for  that  reason  he  was  em-  himself  in  a  situation  of  danger,  the  law 
ployed;  that  the  matter  of  gas  was  will  not  charge  him  with  the  risks  of 
talked  over  between  them ;  that  they  both  the  situation,  or  hold  him  guilty  of  con- 
knew  that  the  shaftwas  making  a  little  tributory  negligence,  unless  the  danger 
gas ;  and  that  they  both  thought  there  is  so  glaring  that  no  prudent  man  would 
would  not  be  any  danger  by  using  care,  subject  himself  thereto,  even  in  obedi- 
— an  instruction  to  the  effect  that  if  the  ence  to  the  commands  of  a  master.  The 
jury  believe  that  deceased  went  upon  a  difference  observable  in  these  cases  in 
platform  in  the  shaft  by  request  of  and  the  weight  given  to  an  -assurance  of 
under  employment  of  defendant,  and  safety  on  the  part  of  the  master  or  his 
that  before  he  went  thereon  defendant  representative  is  mainly  due  to  the  dif- 
or  his  agents  informed  him  that  it  was  ferent  state  of  facts  proven  in  the  sev- 
safe  from  explosive  gases,  and  that  he  eral  cases  upon  the  point  of  equal  knowl- 
had  reason  to  believe  it  was  safe,  as  de-  edge  or  means  of  knowledge  between  the 
fendant  had  informed  him,  then  he  did  master  and  servant  of  the  risk  to  be  in- 
not  go  thereon  voluntarily, — is  not  ap-  curred  in  the  given  instance.  The  fact 
plicable  to  the  testimony.  Gold  Run  that  the  assurance  of  safety  has  been 
Coal  Go.  V.  Jones  (1889)  127  111.  379,  given  is  one  to  be  weighed  in  each  case. 
8  N.  E.  86,0,  20  N.  E.  89.  The  weight  to  be  given  thereto  is  depend- 

As  a  complaint  alleging  that  the  ent  upon  the  circumstances  of  the  par- 
plaintiff,  a  carpenter,  was  injured  by  ticular  ease.  If,  in  a  given  instance, 
the  giving  way  of  a  window  casing  by  the  servant,  being  of  mature  age  and  of 
which  he  was  supporting  himself  while  ordinary  intelligence,  has  equal  knowl- 
doing  some  work  on  a  roof  shows  that  he  edge  with  the  master  of  the  dangers  to 
was  injured  by  a  risk  as  open  to  his  own  be  apprehended,  and  he  voluntarily  sub- 
observation  as  that  of  his  employer,  he  jects  himself  thereto,  knowing  of  their 
cannot  recover,  although  there  are  also  existence,  the  mere  fact  that  he  had  re- 
allegations  that  his  employer  assured  ceived  an  assurance  that  there  was  no 
him  of  the  safety  of  that  manner  of  risk  to  be  dreaded  or  avoided  might  be 
working,  and  commanded  him  to  proceed  of  little  avail  in  relieving  him  from  a 
in  that  way.  Hencke  v.  Ellis  (1901)  charge  of  contributory  negligence.  On 
110  Wis.  532,  86  N.  W.  171.  the  other  hand,  if  the  master  or  his  rep- 

In  Baas  v.  Balch  (1893)  6  C.  C.  A.  resentative  has  superior  knowledge  or 
201,  12  U.  S.  App.  534,  56  Fed.  984,  the  means  of  knowledge  of  a  given  situation 
cases  which  declare  the  general  rule  to  and  of  its  safety,  or  the  contrary,  and 
be  that,  Avhere  the  servant  is  of  mature  he  assures  the  servant  that  he  can  safely 
age,  and  of  ordinary  intelligence,  he  undertake  a  given  work,  such  an  assur- 
cannot  recover  for  an  injury  caused  by  a  ance  may  justify  the  servant  in  under- 
kno\vn  risk,  even  though  assured  by  an  taking  the  work  in  reliance  upon  the 
agent  or  representative  of  the  master  superior  knowledge  of  the  master,  and 
that  there  is  no  danger,  have  been  thus  without  being  liable  to  the  charge  of 
commented  upon:  "In  all,  or  nearly  all,  negligence  in  so  doing,  unless  the  dan- 
these  cases  the  employee  had  equal  ger,  in  the  language  of  the  Supreme 
Icnowledge  of  the  risk  to  be  apprehend-  Court,  in  District  of  Golumiia  v.  Me- 
ed with  the  master  or  his  representative,  ElUgott  (1886)  117  U.  S.  633,  29  L.  ed. 
and  hence  was  not  relieved  from  the  949,  6  Sup.  Ct.  Eep.  888,  is  so  imminent 
duty  of  exercising  his  own  judgment  or  manifest  as  to  prevent  a  reasonably 
upon  the  question  whether  he  would  or  prudent  man  from  risking  it." 
would  not  subject  himself  to  the  known 
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while  he  was  engaged  in  the  performance  of  the  work,  he  failed  to  ex- 
ercise ordinaiy  care  in  avoiding  an  obvious  peril.^ 


'  On  this  ground  it  has  been  held  that 
no  action  could  be  maintained  where  the 
servant  inserted  his  hand  inside  the 
fence  which  surrounded  a  saw,  and  came 
in  contact  with  the  saw,  wliile  he  was 
attempting  to  pick  up  a  piece  of  chain 
near  it.  iSchuliz  v.  V,  C.  Thompson  Luin- 
b(r  Co.  (1895)  91  Wis.  626,  65  N.  W. 
408.  Where  a  servant  employed  to  dig 
clay  by  undermining  it  was  injured, 
wliile  digging  a  trench  8  feet  wide 
through  a  banli,  by  clay  from  the  rear 
wall  falling  and  catching  him  where  he 
stood  between  it  and  the  end  of  a  cart 


which  was  standing  in  the  trench,  it  was 
held  that  he  could  not  recover  on  the 
theory  that  the  foreman  had  assured 
him  that  he  could  work  in  safety  in  the 
trench  while  digging  as  directed,  inas- 
much as  the  danger  was  not  in  the  man- 
ner of  the  dij;,ning,  but  in  undermining 
witlicut  leaving  supports,  which  was  un- 
der.stcod  by  him,  and  in  taking  his  posi- 
tion between  the  wall  and  the  cart, 
where  it  was  difficult  to  escape  if  the 
bank  fell.  Cisneij  \.  Pennsylvania  Seio- 
vr  Pipe  Co.  (1901)  199  Pa.  519,  49  Atl. 
309. 


CHAPTEK  XXV. 


LIABILITY  FOR  INJURIES  RECEIVED  BY  THE  SERVANT  IN  OBEYING 
AX  ORDER  TO  PERFORM  DUTIES  OUTSIDE  THE  SCOPE  OF  HIS  ORIG- 
INAL CONTRACT." 

455.  Introductory. 

456.  Necessity  of  showing  that  the  servant  was  transfjrred  to  essentially 

new  duties. 

457.  —  and  that  the  order  by  which  he  was  transferred  was  within  the 

powers  of  the  employee  giving  it. 

458.  ■ —  and  that  the  order  vva.s  negligent. 

459.  Special  grounds   on  which  negligence  is   inferred. 

460.  Assumption  of  risks  as  a  defense ;  generally. 

461.  Risks  not  assumed  unless  kno^vn. 

462.  Risks  assumed,  if  known. 

463.  What  risks  fall  within  this  description. 

464.  Indiana  doctrine  as  to  assumption  of  risks. 

465.  Doctrine  of  common  employment  qualified  as  regards  servants  work- 

ing outside  the  scope  of  their  employment. 

466.  Contributory  negligence  in  undertaking  the  new  work. 

467.  Absence  of  compulsion   an  essential   element  of  assumption  of  risKs 

and  contributory  negligence. 
a.  Generally. 

6.  Protest  or  objection  omitted  or  made. 
c.  Fear  of  discharge. 

468.  Contributory  negligence  in  regard  to  the  manner  of  performing  the 

work. 

469.  Injuries  due  to  risks  entirely  disconnected  from  the  servant's  duties; 

right  of  action  for. 


455.  Introductory. — The  risks  with  which  we  have  hitherto  been 
concerned  fall  into  two  categories, — viz.,  those  ordinarily  incident  to 
the  employment,  and  those  which  are  extraordinary,  in  the  sense  that 
they  would  not  have  existed  if  the  master  had  not  been  derelict  in  re- 
gard tx)  his  specific  duties  to  furnish  reasonably  safe  appliances  and 
see  that  they  are  used  according  to  a  proper  system.  In  the  present 
chapter  it  is  intended  to  collect  the  decisions  relating  to  injuries 
caused  by  another  class  of  extraordinary  risks, — viz.,  those  which  fall 

into  that  category  for  the  reason  that,  being  incident  to  work  which 
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was  not  within  the  scope  of  the  original  contract  of  hiring,  they  are 
not  among  those  which  he  expected  to  encounter.-' 

456.  Necessity  of  showing  that  the  servant  was  transferred  to  essen- 
tially new  duties. —  The  evidential  prerequisites  to  the  establishment 
of  a  right  of  action,  and  the  defenses  available  to  the  master,  are  suf- 
ficiently indicated  by  the  headings  of  the  ensuing  sections.  To  let  in 
the  application  of  the  special  principles  appropriate  to  the  class  of 
cases  now  under  discussion,  it  must,  in  the  first  place,  be  shown  that 
the  order  really  did  take  the  servant  outside  the  scope  of  his  original 
employment,  and  did  not  merely  direct  the  performance  of  duties 
somewhat  different  to  those  which  were  required  from  him  in  the  reg- 
ular course  of  his  work.^ 

It  should  be  noted  that  these  principles  have  no  application  where 


^  "The  hazards  incident  to  the  new 
■work  may  be  considered  extra  hazardous 
as  being  outside  of  the  regiilar  employ- 
ment, and  additional  to  the  risks  there- 
of." Consolidated  Goal  Go.  v.  Haenni 
(1893)  146  111.  614,  35  N.  E.  162. 

That  the  element  of  nonanticipation 
(see  §  273,  ante)  is  the  connecting  link 
between  cases  involving  this  and  the 
other  classes  of  extraordinary  risks  is 
clearly  brought  out  in  the  arguments  of 
several  cases.  See,  especially,  Union  P. 
R.  Co.  V.  Fort  (1873)  17  Wall.  553,  21 
L.  ed.  739,  as  quoted  in  §  465,  infra; 
Northern  P.  Coal  Co.  v.  Richmond 
(1893)  7  C.  C.  A.  485,  15  U.  S.  App. 
262,  58  Fed.  Rep.  756. 

^  In  Curran  v.  Merchants'  Mfg.  Co. 
(1881)  130  Mass.  374,  39  Am.  Rep.  457, 
it  was  contended  that  the  case  was  taken 
out  of  the  ordinary  line  of  eases  in 
which  the  servant  is  an  adult,  by  the 
fact  that  the  plaintiii',  who  was  fourteen 
and  a  half  years  of  age,  and  had  worked 
in  the  mill  two  and  a  half  years,  was  of 
tender  years,  and  was  set  to  work  in  an 
unusual  place,  doing  wdiat  he  was  not  ac- 
customed to  do.  This  argument  was  re- 
jected on  the  ground  that  the  evidence 
was  that  the  work  he  was  doing  was 
precisely  like  what  he  had  been  accus- 
tomed to  do  from  time  to  time  during 
the  whole  term  of  his  employment  by  the 
defendant,  and  that  his  injury  did  not 
proceed  from  the  fact  that  he  was  work- 
ing in  dangerous  proximity  to  other  ma- 
chinery over  which  he  had  no  control. 

It  is  not  without  the  scope  of  employ- 
ment of  one  employed  in  a  car  shop  to 
do  general  work, — such  as  lifting,  carry- 
ing timber,  painting,  etc., — to  assist  in 
lifting  a  car  upon  its  trucks  with  a 
steam  winch,  where  the  like  service  had 


been  rendered  on  other  prior  occasions 
by  him  and  his  fellows.  Findaly  v.  lius- 
.w?«  Wheel  &  Foundry  Co.  (1896)  108 
Mich.  286,  66  N.  W.  50  (no  duty  to 
warn).  The  servant  is  not  shown  to 
have  been  injured  in  doing  work  outside 
the  scope  of  his  employment,  where  the 
evidence  is  that  he  had  worked  in  a 
mine  for  some  time  as  a  "bottom  dig- 
ger," but  that  when  rock  fell  from  tlie 
roof  of  the  mine  he  ^yould  be  called  to 
help  clean  it  up,  and  occasionally,  where 
there  was  loose  rock  overhead,  he  would 
be  required  to  help  pick  it  off;  and  thnt 
on  the  occasion  of  the  accident  a  trac'c 
layer  in  the  mine  directed  him  to  take 
down  a  rock  in  the  roof  of  the  mine  in 
a  different  place  from  that  in  whicli  he 
was  employed.  Coal  Valley  Min.  Go.  v. 
Nelson   (1900)    87  111.  App'.   180. 

Findings  that  the  plaintiff  was  em- 
ployed to  operate  machinery  in  defend- 
ant's mill,  and  that  it  was  his  duty  to 
adjust  it  and  keep  it  in  order,  and  th.at 
he  was  injured  while  repairing  the  ma- 
chinei-y,  shmv  that  he  was  injured  while 
in  the  line  of  his  employment.  Errin 
V.  Fvans  (1900)  24  Ind.  App.  335,  56 
N.  E.  725.  A  father  cannot  recover 
damages  for  the  death  of  a  minor  son 
through  the  negligence  of  a  fellow  serv- 
ant, while  he  was  engaged  in  work 
which,  although  it  was  outside  the  scOpo 
of  his  regular  employment,  he  had  some- 
times done  before  with  the  knowledge  of 
the  father.  Ohio  &  M.  li.  Co.  v.  jlam- 
mersley    (1867)    28  Ind.  371. 

A  complaint  alleging  that  the  injury 
was  received  Avhile  the  servant,  a  tunnel 
repairer,  was  traveling  on  a  train  from 
one  tunnel  to  anotlier  under  the  order 
of  the  superintendent,  docs  not  show  a 
wrongful  transfer  from  his  general  line 
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the  duties  in  which  the  servant  was  engaged  at  the  time  of  the  acci- 
dent were  being  performed  under  a  contract  entirely  distinct  from 
that  under  which  he  first  entered  the  employment.  The  same  general 
reasons  as  those  which  are  deemed  to  justify  the  doctrine  of  the  as- 
sumption of  the  ordinary  risks  of  an  employment  necessarily  require 
the  inference  that  the  servant  cannot  recover  for  injuries  due  to  the 
ordinary  risks  of  such  work,  although  they  may  be  greater  than  those 
which  he  incurred  in  his  former  capacity.^ 

457.  —  and  that  the  order  by  which  he  was  transferred  was  within 
the  powers  of  the  employee  giving-  it.—  As  in  the  case  of  an  order 
given  by  a  superior  employee  in  I'espect  to  matters  within  the  scope  of 
the  original  employment  of  the  injured  servant  (see  §  435,  ante),  the 
master  is  not  bound  by  an  order  of  the  kind  considered  in  the  present 
chapter,  unless  it  was  one  which  the  directing  employee  had  authority 
to  give.     See,  generally,  chapter  xxxiii.^  post. 

In  one  case  the  position  is  taken  that  an  order  by  which  one  em- 
ployee directs  another  to  do  work  outside  the  scope  of  his  employment 
is  not  binding  on  the  master,  unless  the  directing  employee  occupies 
the  position  of  a  vice  principal,  either  by  virtue  of  his  official  rank,  or 
by  reason  of  the  fact  that  the  order  arises  out  of  the  exercise  of  some 
non-delegable  duty  of  the  master.^  If  the  doctrine  embodied  in  tlie 
cases  cited  in  §  465,  infra,  had  not  been  enunciated,  it  might  be  desir- 
able to  adopt  this  theory  as  one  which  would  furnish  a  convenient  cri- 
terion by  which  to  define  the  boundary  line  between  authorized  and 
unauthorized  orders,  and  which  would  obviate  the  diificulty  suggested 

of    employment.     Capper   v.    Louisville,  Wright   (1897)    16  Ind.  App.  630,  45  N. 

B.  <&  St.  L.  R.  Co.   (1885)    103  Ind.  305,  E.  817. 

2  N.  E.  749.  In  Jones  v.  Lahe,  Hlwre  &  M.  S.  B.  Co. 

A  servant  employed  to  sweep  the  floors  (1883)    49  Mich.  573,  14  N.  W.  551,  it 

of  a  factory  was  allowed  to  recover  for  was  laid  down  that  where  a  servant  signs 

injuries  received  while  he  was  comply-  a.  contract  which  binds  him  to  obey  all 

ing  with  an  order  to  wipe  the  belts  of  orders,    rules,    and    regulations,    but   in 

machinery  in  motion,  there  being  no  evi-  which     the     general     language     applies 

dence  to  show  that  he  appreciated  the  equally  to  all  classes  of  employees,  the 

danger.     Norfolk     Beet-Sugar     Co.     v.  agreement  to   obey   all   orders  must  be 

Bight  (1899)  59  Neb.  100,  80  N.  W.  276.  construed  to  apply  to  all  which  are  is- 

An  allegation  that  the  work  in  which  sued  to  him  in  the  line  of  duty  in  which 
the  servant  was  engaged,  when  injured,  he  is  employed;  and  it  does  not  em- 
was  entirely  different  from  that  which  power  the  company  to  assign  him  to 
he  was  employed  to  do,  and  was  more  other  duties  wholly  disconnected  there- 
dangerous  than  such  work,  and  had  to  with  and  differing  therefrom, 
be  performed  with  different  workmen,  '  liooney  Y.  Carson  (1894)  161  Pa.  26, 
operating  under  different  rules  and  28  Atl.  996  (one  employed  as  a,  weaver 
methods,  and  with  appliances  and  in  a  had  been  laid  off  until  a  new  mill  was 
place  distinct  from  those  of  the  work  started  up,  and  was  meantime  employed 
which  the  servant  was  employed  to  do,  to  assist  in  moving  into  the  new  mill  and 
is  sufficient  to  show  tliat  he  was  ordered  making  alterations), 
outside  the  scope  of  liis  original  emplcy-  ^  J'illshurgh,  C.  &  St.  L.  R.  Go.  v. 
ment.     Clark     County     Cement     Co.    v.  ^dams  (1886)  105  Ind.  151,  5  N.  E.  187. 
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by  the  consideration  that,  if  employees  other  than  vice  principals 
should  be  regarded  as  having  authority  to  give  an  order  to  perform 
ncM'  duties,  the  anomalous  result  would  follow  that  different  concln- 
sions  might,  in  some  instances,  be  arrived  at,  according  as  the  defense 
of  common  employment  Avas  or  was  not  specifically  relied  on.  But 
the  doctrine  referred  to,  supposing  it  to  be  one  of  general  application 
which  is  possibly  not  absolutely  settled,  renders  it  unnecessary  to  dis- 
cuss the  question  thus  raised. 

A  declaration  is  not  demurrable  on  the  ground  that  it  fails  to  show 
that  the  agent  of  the  employer,  who  commanded  the  employee  to  do 
the  act  resulting  in  the  injury,  had  exclusive  control  and  aiithority 
over  the  injui'ed  employee,  as  a  master  may  appoint  as  many  agents 
as  he  pleases  to  execute  any  particular  work,  and  the  acts  of  each, 
within  the  scope  of  his  authority,  are  binding  on  the  employer,  unless 
the  authority  is  a  joint  one  only.^ 

Where  the  servant,  in  doing  work  outside  the  scope  of  his  employ- 
ment, was  acting  without  proper  authority,  it  is  clear  that  the  failure 
to  give  him  instructions  cannot  be  imputed  to  the  master  as  negli- 
gence.^    See  §  459,  f ^  a,  b,  infra. 

458.  —  and  that  the  order  was  negligent.—  Another  prerequisite  to 
the  maintenance  of  an  action  on  the  special  ground  that  the  injury 
was  received  while  the  servant  was  performing  duties  outside  the 
scope  of  his  employment  is  that  the  order  by  which  he  was  required 
to  perform  those  duties  should  be  shown  to  have  been  a  negligent  one.' 

The  doctrine  which  is  most  consistent  with  general  principles  and 
which  is  supported  by  the  great  weight  of  authority  is  that  such  neg- 
ligence is  not  predicable  upon  evidence  which  merely  shows  that  a 
servant  of  mature  years  and  of  ordinary  intelligence  was  directed  to 
do  a  certain  piece  of  work  outside  the  range  of  the  functions  which  he 
had  agreed  to  perform,  and  that  he  consented  to  do  such  work  without 
making  any  objection  on  the  score  of  his  unfitness  or  incapacity.^     In 

'Cam,p  V.  Hall  (1897)  39  Fla..  535,  22  ^  See,  generally,  the  cases  cited  in  this 

°°-  '''92.  and  the  following  sections. 

"Letsirifz   v.    Amcricun    Zylonite    Co.  In    Galveston    Oil    Co.    v     Thompson 

(1891)    154  Mass.   382,  28   N.   E.   294;  (1890)   76  Tex.  235,  13  S.  W.  60   it  was 

Oillen  V.  Itoirley   (1890)    134  Pa.  209,  19  held  proper  to  charge  the  jury  that  the 

Atl.     504 ;     HivckUy     v.     Horazdoicsky  plaintiff  would  be  entitled  to  recover  if 

(1890)    133  111.  359,  8  L.  R.  A.  490,  24  the  superintendent  ordered  him  to  per- 

N.  E.  421;  ateirart  v.  Patrick   (1892)    5  form  a  service  which  was  dangerous,  and 

Ind.   App.   50,   30  N.   E.  814;    McCue  v.  not  within  the  scope  of  his  employment. 

National  Starch  Mfg.  Co.  (1894)   142  N.  if  in  this  the  superintendent  did  not  use 

1.  106,  36  N.  E.  809  (no  liability  where  due  care,  provided  plaintiff  was  injured 

servant   undertook   propria  motu  to   re-  while  attempting,  in  the  exercise  of  due 

pair   machinerj',   when   it   was   his   duty  care,  to  obey  the  command, 

merely  to  report  to  a  machinist  when  the  -Cole    v.    Chicago    &    N.    W.    R.    Co. 

necessity  for  repairs  arose).  (1888)   71  Wis.  114,  37  N.  W.  84,     This 
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order  that  the  servant  may  recover,  therefore,  it  is  necessary  to  prove 
that  the  order,  in  compliance  with  vi^hich  he  undertook  the  new  duties, 
was  culpable  for  some  reason  independent  of  the  fact  that  his  employ- 
ment was  changed.  In  other  words,  where  a  servant  is  ordered  into  a 
service  which  is  not  within  the  scope  of  his  employment,  the  question 
of  the  master's  negligence  depends  upon  the  particular  circimistances 
involved  in  the  case.*  This  principle  is  controlling  even  in  cases 
where  the  injured  person  was  a  minor.* 


case  was  approved  in  Hogen  v.  'Northern 
P.  R.  Go.  (1892)  53  Fed.  519,  which  was 
followed  in  Richmond  &  D.  R.  Go.  v. 
Finler/  (1894)  12  C.  C.  A.  595,  25  U.  S. 
App.  116,  63  Fed.  228.  See  also  Gavi- 
gan  v.  Lake  Shore  &  M.  S.  R.  Go.  ( 1896) 
110  Mich.  71,  67  N.  W.  1097;  Richard- 
son V.  Swift  c£-  Go.  (1899)  37  C.  C.  A. 
557,  96  Fed.  699;  Chicago,  R.  I.  &  P.  R. 
G.  V.  Kinnare  (1901)  190  111.  9,  60  N. 
E.  57. 

"An  employee  of  mature  years  who 
was  removed  from  one  line  of  employ- 
ment and  set  to  work  in  another,  without 
objection,  and  was  then  injured  while 
operating;  machinery  with  which  he  was 
unfamiliar,  or  which  he  did  not  know  how 
to  operate,  cannot  recover  from  his  em- 
ployer for  such  injuries,  unless  his  em- 
ployer knew  that  he  did  not  l<now  how 
to  operate  the  machine,  or,  he  having  in- 
formed his  employer  of  his  inexperience, 
the  latter  failed  to  instruct  him."  Ar- 
cade File  ^yorks  v.  Jiileun  (1896)  15 
Ind.  App.  461,  40  N.  E.  818,  44  N.  E. 
326. 

The  jury  is  properly  charjjed  that  the 
mere  fact  thiit  an  employee  i.s  ordered  to 
perform  work  in  addition  to  that  which 
he  was  originally  employed  to  do  will 
not  of  itself  render  the  employer  liable 
for  an  inj\iry  received  while  performing 
such  work,  unless  the  employer  -was 
guilty  of  negligence,  and  the  employee 
free  from  contributory  negligence. 
Billsboro  Oil  Go.  v.  White  (1897;  Tex. 
Civ.  App.)   41  S.  W.  874. 

In  one  case  it  was  remarked  that  the 
master  is  "not  liable,  unless  the  outside 
v,'ork  is  more  dangerous  and  complicat- 
ed for  the  plaintiff  to  perform  than  that 
in  which  he  was  engaged."  Martin  v. 
Highland  Park  Mfg.  Go.  (1901)  128  N. 
C.  264,  38  S.  E.  876.  This  statement 
Avould  seem  to  involve,  by  implication, 
the  converse  doctrine,  that  the  master 
may  be  liable  in  cases  where  the  new 
work  is  shown  to  have  been  of  the  de- 
scription designated  in  the  last  clause 
of  the  sentence.     If  this  were  really  the 


doctrine  intended  to  be  put  forward,  it 
would  be  erroneous  according  to  most  of 
the  authorities  cited  in  this  and  the  next 
sections.  But  the  context  shows  that 
the  court  was  speaking  of  cases  in  which 
the  master  failed  to  M-arn  an  ignorant 
servant. 

^  Consolidated  Coal  Go.  v.  Haenni 
(1893)  146  111.  614,  35  N.  E.  162.  Affirm- 
ing (1892)  48  111.  App.  115;  Cole  v.  Chi- 
cago <&  N.  W.  R.  Go.  (1888)  71  Wis.  114, 
37  N.  W.  84;  and  the  cases  cited  in  the 
next  section. 

■■In  Anderson  v.  Morrison  (1875)  22 
?.rinn.  274,  the  court,  in  rejecting  the 
contention  that  a  cause  of  action  arises 
in  favor  of  a  minor  Avho  is  injured  in 
conseciuenop  of  being  set  at  more  dan- 
gerous work,  whether  this  change  in  hi^ 
duties  was  negligent  or  prudent,  said: 
"This  proposition  is  wrong,  and  the 
charge  of  the  court  correct.  If  an  em- 
ployer should  set  an  .7dult  who  had  cx- 
pacity  to  take  care  of  himself,  and  who 
knew  the  risks,  to  do  a  dan'jeious  wor'<, 
of  course  the  employer  would  net  be  li.i- 
ble  for  an  injury  occurring  to  the  em- 
ployee in  doing  the  work.  And  it  woulil 
be  the  same  if  the  employee  were  a 
minor,  but  of  sufficient  capicily  to  avoid 
the  danger,  and  ■^^ho  knew  of  the  dan,L'er 
to  be  avoided.  There  could  be  no  great- 
er wrong  in  putting  such  a  minor  to  do  a 
work  accompanied  with  risk,  than  in  set- 
ting an  adult  to  do  it;  and  when  it 
would  be  proper  to  put  a  minor  to  do 
such  work  must  necessarily  depend  upon 
the  particular  circumstances  of  each 
case, — upon  the  character  and  degree  of 
the  danger,  and  the  capacity  of  the 
minor  to  comprehend  and  avoid  it.  Put- 
ting the  minor  to  do  the  work  becomes 
a  matter  of  discretion  and  care,  to  be  ex- 
ercised with  reference  to  such  circum- 
stances ;  and  the  employer  can  be  held 
liable  only  where  he  does  not  exercise 
such  discretion  and  care, — that  is,  where 
he  is  negligent.  The  case  of  Union  P. 
Go.  V.  Fort  (1873)  17  Wall.  553,  21  L. 
ed.  739  [see  §  461,  infra],  proceeds  upon 
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In  tlie  absence  of  facts  which  were  such  as  to  indicate  that  the  serv- 
ant was  not  capable  of  performing  the  new  duties,  the  master  is  enti- 
tled to  presume  that  he  was  competent  to  discharge  them.^ 

In  §  464,  infra,  it  will  be  shown  that  a  theory  which  is  to  some  ex- 
tent inconsistent  with  the  general  principle  just  enunciated  has  been 
adopted.^ 

459.  Special  grounds  on  which  negligence  is  inferred. —  A  superadd- 
ed element  justifying  the  inference  of  culpability  in  respect  to  the 
order  which  transferred  the  servant  to  new  duties  is  deemed  to  exist 
in  the  following  situations : 

(a.)  Where  the  servant  was,  to  the  knoM'ledge  of  the  master  or  of  the 
servant  who  gave  the  order,  unfitted,  on  account  of  his  tender  years, 
physical  or  mental  weakness,  lack  of  technical  skill,  or  inexperience, 
for  the  work  to  be  done.-'     The  master's  liability  in  this  instance  is 


the  proposition  that  the  setting  the 
minor  in  that  case  to  do  the  perilous 
work  for  which  he  had  not  been  employed 
was  an  imprudent  act,  and  not  on  the 
ground  merely  that  the  work  was  peril- 
ous and  the  employee  a  minor." 

^Arcade  File  Works  v.  Juteau  (1896) 
15  Ind.  App.  461,  40  N.  E.  818,  44  N.  E. 
326. 

°  In  Cincinnati,  H.  &  I.  R.  Go.  v.  Mad- 
den (1893)  134  Ind.  402,  34  N.  E.  227, 
negligence  seems  to  be  implied  from  the 
mere  giving  of  an  order  to  perform  new 
duties.  The  position  of  the  court  ap- 
parently is  that  the  extra  risks  are  not 
assumed,  and  that  this  fact,  of  itself, 
implies  that  the  act  of  the  master  which 
was  the  immediate  occasion  of  the  serv- 
ant's being  exposed  to  them  must  have 
been  negligent. 

'  "If  the  particular  work  ordered  to  be 
done  is  of  a  dangerous  character,  and  one 
which  requires  peculiar  skill  in  its  per- 
formance, and  the  person  directed  to  per- 
form such  work  has  not  the  requisite 
■  knowledge  or  skill  for  doing  the  work 
with  safety,  and  such  want  of  skill  or 
knowledge  is  known,  or  might  be  rea- 
sonably supposed  to  be  known,  to  the 
employer,  in  that  case  the  direction  of 
the  employer  to  do  the  Avork  might  be 
justly  lield  to  be  a  violation  of  a  duty 
which  he  OAves  to  his  employee,  even 
though  the  employee  undertook  to  do 
the  work  without  objection  or  protest 
upon  his  part.  None  of  the  cases  go  fur- 
ther than  this,  and  we  can  see  no  reason 
for  holding  a  stricter  rule."  Cole  v. 
Chicago  &  N.  W.  R.  Co.  (1888)  71  Wis. 
114.  37  N.  W.  84. 

In  Lalor  v.  Chicago,  B.  &  Q.  R.  Co. 


(1809)  52  111.  401,  4  Am.  Eep.  616,  a 
declaration  alleging  substantially  that 
the  plaintiff's  decedent  was  killed  while 
coupling  cars,  an  operation  outside  the 
scope  of  the  work  for  which  he  had  been 
hired,  and  one  in  which  he  had,  as  was 
known  to  the  defendant's  representative, 
no  experience,  was  held  not  demurrable. 
The  court  said:  "The  deceased  engaged 
to  perform  work  only  ordinarily  hazard- 
ous; he  was  compelled  to  do  other  work 
extra  hazardous,  by  which  he  lost  his 
life,  the  superintendent  knowing  he  was 
unskilled  and  unacquainted  with  the 
manner  of  doing  such  work  when  he  or- 
dered deceased  to  perform  it.  Admitting 
the  deceased  was  in  the  same  general 
service  as  the  superintendent,  his  sphere, 
however,  was  a  special  one,  and  so  sub- 
ordinate as  to  compel  him  to  yield  im- 
plicit obedience  to  the  command  of  the 
superintendent.  The  company  was  con- 
structively present,  by  and  through  this 
officer,  and  must  be  charged  accordingly. 
It  was  then,  by  the  direct  command  of 
the  company,  the  deceased  was  exposed, 
to  this  peril,  and  one  out  of  the  line  of 
the  business  he  had  contracted  to  per- 
form." 

Negligence  may  properly  be  found 
where  the  evidence  shows  that  a  servant, 
after  firing  the  boilers  of  a  stationary 
engine  for  one  year,  had  been  ordered  to 
take  charge  of  the  engine,  in  spite  of  his 
protestations  that  he  knew  nothing  about 
running  it;  and  that  he  received  no  in- 
structions as  to  the  manner  in  which  it 
should  be  run.  Gulf,  C.  d  S.  F.  R.  Co. 
V.  Newman  (1901;  Tex.  Civ.  App.)  04 
S.  W.  790. 

A  servant  employed  as  an  oiler  of  en- 
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gines   on   one   ferry-boat,   in  which  the 
hatchways  are  always  covered  when  not 
in  use,  and  transferred  temporarily  to  a 
differejit  kind  of  work  on  another  boat 
out  of  commission,  on  which  the  hatch- 
ways  are   customarily  left   open   under 
such  circumstances,  should  be  warned  of 
that  custom.     Brown  v.  Ann  Arbor  R. 
Co.  (1898)  118  Mich.  205,  76  N.  W.  407. 
For  other  cases  in  which  the  servant's 
action  was  sustained,  for  the  reason  that 
the  person  giving  the  order  understood, 
or  ought  to  have  understood,  the  unfit- 
ness of  the  servant  to  do  the  work  re- 
quired,   see    Union   P.   R.    Go.   v.   Fort 
(1873)  17  Wall.  553,21  L.  ed.  739  (fore- 
man ordered  a  young,  inexperienced  boy 
who  had  previously  worked  as  a  helper 
at  a  moulding  machine,   or  a   common 
hand  on  the  floor  of  a  railway  shop,  to 
ascend   a   ladder   and   adjust   displaced 
machinery  while   a  shaft  close  by  was 
rapidly  revolving)  ;  Jones  v.  Old  Domin- 
ion   Cotton    Mills    (1886)     82    Va.    140 
(boy  of  thirteen  years  hired  to  "sweep, 
carry     water,     and     fill    buckets     with 
quills,"  ordered  to  mend  a  broken  belt, 
in    a   position    which    required    him    to 
stand  on  a,  step-ladder  near  four  belts 
in  rapid  motion)  ;  Newbury  v.  Getchell  & 
M.  Lumber  &  Mfg.  Co.  (1896)  100  Iowa, 
441,  69  N.  W.  743   (inexperienced  minor 
ordered,  without  warning  or  instruction, 
to  do  work  more  dangerous  than  that  for 
which  he  had  been  engaged)  ;    Norfolk 
Beet-Sugar  Co.  v.  Eight  (1899)  59  Neb. 
100,  80  N.  W.  276   (common  laborer  in 
sugar  factory,  hired  to  sweep  the  floor 
of  one  of  the  rooms,  was  injured  while 
wiping  water  from  a  belt  with  a  gunny- 
sack)  ;    Foley    v.    California    Horseshoe 
Co.  (1896)  115  Cal.  184,  47  Pac.  42  (boy 
of  fourteen  years,  employed  to  operate 
a  punching  machine,  ordered  to  assist  in 
screwing  on  a  misplaced  nut,  had  his 
sleeve  caught  in  a  cogwheel)  ;  Erickson 
V.  Milwaukee,  L.  8.  &  W.  R.  Co.  (1890) 
83  Mich.  281,  47  N.  W.  237    (common 
laborer  ordered  to  uncouple  cars,  and  in- 
jured by  the  fireman's  negligence  in  let- 
ting off  brakes  without  warning)  ;   Or- 
man  v.  Mannix  (1892)   17  Colo.  564,  17 
L.  R.  A.  602,  30  Pac.  1037,   (gang  boss 
negligent  in  ordering  a  boy  fourteen  oi 
fifteen  years  of  age  to  run  and  throw 
away  an  ignited  stick  of  giant  powder)  ; 
Brazil  Block  Coal  Co.  v.  Qaffney  (1889) 
119  Ind.  455,  4  L.  R.  A.  850,  21  N.  E. 
1102  (inexperienced  boy  of  ten  years  or- 
dered to  leave  his  ordinary  work  and  as- 
sist in  switching  coal  cars)  ;  Kehler  v. 
Schwenk  (1892)  151  Pa.  519,  25  Atl.  130 
(boy  of  fourteen  employed  as  slate  pick- 
Vol.  I.  M.  &  S.— 81. 


er,  ordered,  against  his  will,  to  drive  a 
dump  ear) . 

A  trial  judge  in  a  Federal  court 
charged  the  jury  that  a  higher  degree 
of  care  is  required  of  the  master  in  the 
case  of  a  minor  employee  than  in  the 
case  of  an  adult,  especially  in  seeing 
that  he  does  not  assume  risks  without 
the  scope  of  his  employment.  Robert- 
son v.  Cornelson    (1888)   34  Fed.  716. 

In  Chicago  <&  N.  W.  R.  Go.  v.  Bay- 
field (1877)  37  Mich.  205,  the  court  up- 
held an  instruction  to  the  effect  that, 
if  they  found  that  the  deceased,  at  the 
time  he  was  employed  by  the  defendant, 
was  a  lad  of  seventeen  or  eighteen  years 
of  age,  inexperienced  in  the  handling  of 
brakes;  that  he  was  unfitted  for  that 
work  by  reason  of  his  unskilfulness,  in- 
experience, and  youth,  and  this  was 
known  to  his  foreman;  that  he  was  em- 
ployed at  the  time  of  his  death  and  for 
some  months  previous  thereto  in  the  ca- 
pacity of  a  common  laborer  only,  and 
was  ordered  by  the  foreman  to  brake  on 
said  train,  out  of  the  line  of  his  duty 
a.^  such  common  laborer;  and  that,  while 
attempting  to  obey  such  order,  he  fell 
from  the  cars  and  was  killed,  without 
negligence  on  his  part,- — ^the  case  of  the 
plaintiff  was  established  and  she  was 
entitled  to  recover. 

A  complaint  is  not  demurrable  which 
alleges  substantially  that  the  plaintiff 
was  employed  to  perform  a  certain  serv- 
ice, unattended  by  danger;  that  while 
so  employed  he  was  ordered  by  defend- 
ant to  perform  a  different  and  perilous 
service,  in  which  he  was  inexperienced; 
that  he  was  ignorant  of  the  peril,  and 
defendant  negligently  failed  to  warn 
him;  and  that  the  peril  was  not  appar- 
ent to  an  inexperienced  person.  Consoli- 
dated Stone  Co.  v.  Redmon  (1899)  23 
Ind.  App.  319,  55  N.  E.  454  (servant  en- 
gaged as  wheeler  in  a  quarry  was  set 
to  work  on  a  channeling  machine). 

The  fact  that  the  servant  had  applied 
for  and  been  given  employment,  and  put 
to  doing  certain  work,  does  not  warrant 
the  master  in  presuming  that  he  knew 
the  danger  of  other  work,  which,  over  his 
protest,  he  was  thereafter,  on  the  dis- 
charge of  the  person  who  had  done  it, 
told  that  he  must  do.  Hillsboro  Oil  Co. 
V.  White  (1899;  Tex.  Civ.  App.)  54  S. 
W.  432. 

A  simple  finding  of  a  jury  that  the 
plaintiff  did  not  comprehend  the  dangers 
incident  to  the  work  will  not  render  the 
master  liable.  It  must  also  be  shown 
that  this  lack  of  comprehension  was,  or 
ought  to  have  been,  known  to  the  mas- 
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sometimes  put  upon  the  specific  ground  of  a  breach  of  that  duty  of  in- 
struction or  warning,  which,  as  already  shown  in  a  former  chapter 
(xvii.),  is  always  predicable  under  such  circumstances.^ 

ter.  Cole  v.  Chicago  &  N.  W.  R.  Go.  had  engaged  to  do,  and  the  superior 
(1888)   71  Wis.  128,  37  N.  W.  84.  knows,  or  ought  to  know,  from  all  the 

In  Quebec  it  has  been  laid  down  that  circumstances  of  the  case,  that  the  work 
the  owner  of  a  manufacturing  establish-  which  the  subordinate  is  directed  to  do 
ment,  who  causes  u,  A\-orkman  to  perform  is  of  a  peculiarly  dangerous  character, 
vers'  dangerous  work,  especially  wlien  and  is  a\\are,  or  under  all  the  circum- 
sue'h  workman  is  not  accustomed  to  such  stances  should  be  aware,  that  the  risks 
kind  of  work,  and  does  not  receive  a  sal-  and  hazards  of  the  work,  or  the  proper 
ary  in  proportion  to  the  risk  he  runs,  mode  of  doing  the  work  to  avoid  the  in- 
is  liable  in  damages  for  the  death  of  the  cident  risks,  are  not  obvious,  or  Icnown 
workman.  Price  v.  Roy  (1898)  Rap.  and  appreciated  by  the  subordinate,  by 
Jud.  Quebec,  8  B.  R.  170  (servant  was  reason  of  his  youth,  incapacity,  or  in- 
ordered  to  assist  in  the  task  of  saving  experience,  it  is  the  duty  of  the  superior 
a  bridge  which  was  threatened  by  a  to  caution  and  instruct  such  disqualified 
flood ) .  The  broad  doctrine  thus  laid  servant  sufficiently  to  enable  him  to  un- 
down  obviously  imposes  a  somewhat  derstand  the  dangers  he  will  encounter, 
larger  responsibility  upon  the  master  and  how  to  do  the  work  with  safety  if 
than  that  to  which  he  is  subjected  in  he  exercise  due  care  himself."  Felton 
common-law  jurisdictions,  though  it  v.  Girardy  (1900)  43  C.  C.  A.  442,  104 
would  seem  that,  upon  the  testimony,  Fed.  127,  holding  that  a  refusal  to  di- 
the  decision  rendered  would  not  be  con-  rect  a  verdict  for  the  defendant  was 
sidered  improper  in  view  of  the  facts  proper,  where  a  helper  in  a  repair  shop 
that  a  jury  would  doubtless  have  been  of  a  railway  company  was  directed  to 
w-arranted  in  finding  that  the  servant  go  into  the  fire  box  of  a  locomotive, 
did  not  understand  the  danger,  and  that  which  had  steam  up,  and  tighten  the 
adequate  precautions  to  protect  him  plug  in  a  leaking  flue  of  the  boiler,  and 
were  not  taken.  who,   not   knowing   that   the   plug   was 

^  "The  master  may  not  lawfully  ex-  screwed  in,  hammered  it  so  that  the 
pose  his  servant  to  greater  risks  than  tlireads  broke  and  thus  allowed  the 
those  pertaining  to  the  particular  serv-   steam  to  escape. 

ice  for  which  he  has  engaged,  and  The  duty  of  instructing  inexperienced 
against  which  the  servant,  through  want  servants  was  also  recognized  in  the  fol- 
of  !-]<ill,  or  by  reason  of  tender  age  or  lowing  cases:  Brennan  v.  Gordon 
physical  inability,  could  not  presumably  (1890)  118  N.  Y.  489,  8  L.  R.  A.  818, 
defend  himself,  if  unappraised  of  the  23  N.  E.  810  (common  laborer  put  in 
danger.  He  is  bound  to  warn  the  serv-  charge  of  dangerous  machinery)  ;  James 
ant  of  the  danger  if  it  be  not  obvious,  v.  Rapides  Lumber  Co.  ( 1898 )  50  La. 
and  to  instruct  him  how  it  may  be  Ann.  717,  44  L.  R.  A.  33,  23  So.  469 
avoided."  Reed  v.  Stockmeyer  (189G)  (minor  nineteen  years  of  age  sud- 
20  C.  G.  A.  381,  34  U.  S.  App.  727,  74  denly  called  on  to  work  with  a  trimmer 
Fed.  186.  In  this  case  the  court  de-  in  a  sawmill);  Gamp  v.  Hall  (1897) 
clared  that  the  proposition  of  plaintiff's  39  Fla.  535,  22  So.  792  (boy  fourteen 
counsel,  that  there  was  liability  because  years  of  age  was  employed  to  put  to- 
the  vice  principal,  acting  for  the  mas-  gether  vegetable  crates,  and  transferred 
ter,  directed  the  servant  to  engage  in  to  the  work  of  pushing  cars  on  a  side 
an  employment  other  than  that  for  ti-ack)  ;  Texarkana  d  Ft.  8.  R.  Go.  v. 
which  he  was  engaged,  and  also  more  Preacher  (1900;  Tex.  Civ.  App.)  59  S. 
hazardous,  and  that  there  was  therefore  W.  593  (minor  employed  as  a  messenger 
a  breach  of  positive  duty  by  the  master,  in  a  railway  office  was  directed  to  couple 
could  not  be  sustained  in  the  broad  Ian-  cars)  ;  ifichael  v.  Roanoke  Mach.  Works 
guape  in  which  it  was  asserted.  The  (1894)  90  Va.  492,  19  S.  E.  261  (helper 
liability,  it  was  laid  down,  did  not  arise  in  boiler  sliop  assigned  to  duties  where 
from  the  direction,  but  from  the  failure  he  was  exposed  to  danger  from  a  crane 
to  give  proper  warning  of  the  risks  at-  used  to  move  machinery)  ;  Lofrano  v. 
tendant  upon  the  employment.  Neu:  York  &  M.  V.  Water  Go.    (1890) 

"When  a  servant  is  ordered  by  one  55  Hun,  452,  8  N.  Y.  Supp.  717  (serv- 
having  authoiity  over  him  to  do  a  tem-  ant  rot  employed  to  perform  that  par- 
porary  work  beyond  the  work  which  he   ticular  service  was  ordered  tq  warm  a, 
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{b)  Where  the  master  or  his  representative  knew  that  certain  spe- 
cific hazards  would  he  encountered  by  the  servant  in  the  new  environ- 
ment to  which  he  was  transferred,  and  the  servant  was  not  chargeable 
with  knowledge  of  those  hazards.^  iv'^ot  infrequently  in  this  instance, 
also,  a  material  element  of  the  negligence  charged  is  the  failure  to 
caution  the  servant.* 

(c)  Where  new  functions  were  superimposed  upon  those  which  the 
servant  had  been  previously  discharging,  and  the  multiplicity  of  du- 
ties thus  entailed  produced  a  certain  mental  confusion  and  disturb- 
ance of  judgment,  which  impaired  his  capacity  for  self-protection.' 

(d)  Where  the  superior  employee  who  gave  the  order  directly  aug- 


quantity  of  dynamite,  and  was  injured 
by  its  explosion)  ;  Newbury  v.  Getohel 
&  M.  Lumher  &  Mfg.  Co.  (1896)  100 
Iowa,  411,  69  N.  W.  743;  Hamilton 
Bridge  Co.  v.  O'Connor  (1895)  24  Can. 
S.  C.  598:  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Newr.ian  (1901;  Tex.  Civ.  App.)  64  S. 
W.    790;    Quinn   v.   Johnson   Forge    Co. 

(1892)  9  Houst.  (Del.)  338,  32  Atl. 
858. 

Whether  instructions  should  have 
been  given  was  held  to  be  a  question 
for  the  jury  in  Hillshoro  Oil  Co.  v. 
White  ( 1899 ;  Tex.  Civ.  App. )  54  S.  W. 
432,  where  the  servant  used  his  hand 
to  clear  away  motes  from  under  a  linter, 
a  method  especially  dangerous  under  the 
circumstances. 

A  jui-y  is  properly  charged  that  if 
the  servant  was  required  to  do  work 
outside  the  sphere  of  his  duty,  and  was 
thus  subjected  to  a  risk  with  which  he 
was  not  acquainted,  or  to  a  peculiar  and 
greater  risk  at  that  time,  of  which  he 
was  not  informed  or  cautioned,  the  de- 
fendant would  be  liable.  Mann  v.  Ori- 
ental Print  Works  (1875)  11  R.  I.  152 
(fireman  was  suddenly  called  upon  to 
assist  in  throwing  on  a  belt). 

'Bettig    v.    Fifth    Ave.    Transp.    Co. 

(1893)  6  Misc.  328,  26  N.  Y.  Supp.  896; 
Gavigan  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1896)  110  Mich.  71,  67  N.  W.  1097 
( arguendo ) . 

In  Chicago  &  N.  W.  R.  Co.  v.  Bayfield 
(1877)  37  Mich.  205,  one  of  the  grounds 
upon  which  it  was  denied  that  the  risk 
was  on  the  servant's  shoulders  was  that, 
although  it  was  apparent  to  him  that 
the  service  was  more  hazardous  than 
that  which  he  engaged  for,  this  must 
have  been  better  understood  by  the  mas- 
ter's agent. 

A  minor  servant,  nineteen  years  of 
age,  hired  to  spike  rails  and  do  shovel- 
hig,  is  entitled  to  recover  where  the  man- 


ager of  his  department  sends  him  to 
remove  ashes  and  debris  in  a  depot,  and 
he  is  injured  by  the  giving  way  of  the 
floor,  the  unsafety  of  which  was  known 
to  such  manager,  but  not  to  the  serv- 
ant. Cook  V.  St.  Paul,  M.  &  M.  R.  Co. 
(1885  J    34  Minn.  45,  24  N.  W.  311. 

■•See  Palmer  v.  Michigan  C.  B.  Co. 
(1891)  87  Mich.  281,  49  N.  W.  613; 
Leary  v.  Boston  &  A.  R.  Co.  (1885)  139 
Mass.  580,  52  Am.  Rep.  733,  2  N.  E. 
115;  Vnion  P.  R.  Co.  v.  Fort  (1873)  17 
Wall.  553,  21  L.  ed.  739;  Gavigan  v. 
Lake  Shore  &  M.  S.  B.  Co.  (1896)  110 
Mich.  71,  67  N.  W.  1097;  Walker  v. 
Lake  Shore  &  M.  8.  B.  Co.  (1895)  104 
Mich.  606,  62  N.  W.  1032;  Mary  Lee 
Coal  &  R.  Co.  V.  Chambliss  (1892)  97 
Ala.  171,  11  So.  897;  Ft.  Smith  Oil  Co. 
V.  Slover  (1893)  58  Ark.  168,  24  S.  W. 
106. 

A  laborer  who  was  transferred,  with- 
out instructions,  to  a  place  in  a  ditch 
where  there  were  deposits  of  quicksand, 
was  held  entitled  to  recover  in  Banks 
V.  Effingham   (1895)   63  111.  App.  223. 

For  other  cases  dealing  with  the  duty 
to  instruct  a,  servant  who  is  ordered  to 
undertake  new  duties,  see  §  248,  notes 
6-8,  ante. 

'  In  one  case  it  was  held  to  be  for  the 
jury  to  say  whether  or  not  the  allot- 
ment to  a  boy  nineteen  .years  old,  em- 
ployed in  a  sawmill,  of  three  different 
tasks,  to  which  a  considerable  extent 
were  coincident  in  their  requirements 
upon  his  attention,  caution,  and  prompt 
action,  and  two  of  which  were  outside 
of  his  regular  employment,  constituted 
negligence,  rendering  the  master  liable 
for  injuries  which  were  the  proximate 
result  of  the  distraction  of  his  atten- 
tion by  his  diverse  duties.  Egan  v. 
Sawyer  &  A.  Lumber  Co.  (1896)  94 
Wis.'  137,  68  N,  W.  756, 
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mented,  by  a  wrongful  act  amounting  to  an  abuse  of  his  power,  the 
perils  of  the  new  duties.^ 

'  In  Rodman  v.  Miohigan  C.  R.  Go.  would  have  constituted  such  an  abuse 
(1884)  55  Mich.  57,  54  Am.  Rep.  348,  of  authority  as  to  render  the  defend- 
20  N.  W.  788,  the  court  was  equally  di-  ant  liable.  It  was  likewise  an  abuse 
vided  upon  the  question  whether  a  of  his  authority  in  the  conductor  to  or- 
brakeman  could  recover  for  an  injury  der  the  brakeman  to  couple  the  ears  in 
caused  by  the  conductor's  undertaking  the  absence  of  the  engineer,  while  he 
to  manage  an  engine  in  the  absence  of  himself,  being  a  person  unfit,  incompe- 
the  engineer.  This  division  of  opinion  tent,  and  lacking  the  requisite  skill  and 
was  due  simply  to  a  divergence  of  views  experience,  attempted  to  manage  and 
as  to  the  principle  which  should  control  operate  the  locomotive  engine  in  mak- 
the  case,  and  not  to  any  difference  of  ing  such  coupling.  By  the  exercise  of 
opinion  concerning  the  doctrine  stated  his  authority  the  conductor  ordered  the 
in  the  text.  Champlin,  J.,  took  the  plaintiff  to  perform  services  of  in- 
ground  that  it  was  implied,  as  part  of  creased  peril  not  contemplated  by  his 
the  contract  between  the  plaintiff  and  contract  with  defendant.  The  case  is 
d&fendbint,  that  the  engine  should  be  op-  no  diflerent  from  what  it  would  have 
crated  by  a  competent  engineer,  and  been  had  the  defendant  been  a,  natural 
that  the  plaintiff  did  not  assume  the  person,  and,  without  possessing  the 
risk  which  would  be  incident  to  the  em-  requisite  skill  and  experience,  and  be- 
ployment  in  case  the  engine  should  be  ing  wholly  unfit  and  incompetent,  had 
operated  by  a  person  without  the  requi-  himself  undertaken  to  run  and  manage 
site  sitill  and  experience,  as  this  would  the  engine,  and  had  at  the  same  time 
put  him  in  a  position  of  greatly  in-  ordered  the  plaintiff  to  couple  the  cars, 
creased  peril.  The  learned  judge  then  and  the  injury  had  resulted  in  conse- 
proceeded  thus:  "In  this  ease  it  is  al-  quence  of  the  want  of  fitness,  compe- 
leged  in  the  declaration  that  the  con-  tency,  skill,  and  experience  of  defend- 
ductor  was  the  agent  of  defendant,  and  ant.  The  defendant  is  equally  as  liable 
had  charge  of  the  train  and  command  for  the  acts  of  his  agent,  the  conductor, 
of  the  other  employees  of  defendant  on  as  if  they  were  his  own,  when  such  acts 
the  train,  including  the  plaintiff.  He  are  an  abuse  of  his  authority,  or  where 
was  put,  therefore,  by  the  defendant,  in  he  stands  in  place  of  the  defendant." 
his  place,  to  discharge  the  duty  which  Cooley,  Ch.  J.,  referring  to  the  case  of 
the  defendant  owed  to  the  plaintiff,  to  Chicago  d  N.  W.  R.  Co.  v.  Bayfield 
see  that  the  employees  of  the  defendant  (1877)  37  Mich.  205  (see  last  note), 
were  discharging  the  respective  duties  which  had  been  citsd  as  conclusively 
required  of  them;  and  in  the  discharge  showing  the  right  of  the  plaintiff  to  re- 
of  this  duty  the  conductor  was  not  a  co-  cover,  said :  '"'That  case  seems  to  us 
servant,  but  the  representative  of  the  de-  altogether  different  from  this.  There, 
fendant,  who  in  that  respect  is  bound  a  common  laborer  on  a  railroad  was  or- 
by  the  acts  or  omissions  of  the  conductor  dered  by  his  superior  to  perform  the 
the  same  as  though  such  acts  had  been  duties  of  a  brakeman,  and  while  doing 
done  or  omitted  by  defendant  personally,  so  was  injured.  He  was  ordered  into 
And  the  defendant,  having  placed  the  a  different  service  to  any  in  which  he 
conductor  in  a  position  of  authority  over  had  ever  engaged,  and  the  order  was 
the  plaintiff  and  other  servants,  and  plainly  wrongful.  But  in  this  case  the 
made  them  subject  to  his  direction  and  plaintiff  was  put  to  no  new  or  different 
control,  while  the  defendant  is  not  service,  and  the  only  complaint  is  that 
chargeable  for  the  consequences  of  di-  in  the  very  service  he  agreed  to  perform 
rections  given  by  such  superior  officer  he  was  exposed  to  a  risk  not  properly 
within  the  scope  of  the  general  employ-  belonging  to  it,  and  therefore  not  con- 
ment,  he  is  chargeable  to  plaintiff  for  templated  by  his  contract  of  service, 
an  abuse  of  such  authority,  as  much  as  The  risk  was  certainly  unusual,  and 
he  would  be  to  a  stranger.  .  .  .  Sup-  probably  not  in  the  minds  of  either 
pose  the  conductor  had  ordered  a  day  party  when  the  plaintiff  was  employed; 
laborer  or  an  entire  stranger  to  take  but  that  fact  would  not  of  itself  deter- 
the  place  of  the  engineer  during  his  tern-  mine  the  responsibility.  Accidental  in- 
porary  absence,  and  through  his  negli-  juries  are  often,  perhaps  most  gener- 
gence,  carelessness,  and  want  of  skill  ally,  the  results  of  unexpected  causes; 
plaintiff'  had  received  the  injury  com-  but  if  these  causes  arise  in  the  course 
plained  of  without  fault  on  his  part,  it  of  a  servant's  employment,  he  must  b? 
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460.  Assumption  of  risks  as  a  defense;  generally. — Since  everv 
risk  which  is  not  caused  by  tlie  master's  negligence  is  deemed  to  be  an 
ordinary  one  (see  §  3,  ante),  it  is  evident  that  the  inference  that  the 
usual  risks  incident  to  ne'w  duties  were  assumed  may  sometimes  seem 
to  be  a  necessary  deduction  from  the  fact  that  there  is  no  ground  upon 
which  the  master  can  be  charged  with  negligence  in  giving  the  order 
to  undertake  those  duties.^  See  §  458,  supra.  As  long  as  the  rights 
of  the  parties  are  examined  from  this  particular  standpoint,  it  is  ap- 
parently impossible  to  dispute  the  applicability  of  the  general  prin- 
ciple thus  invoked.  But  its  introduction  in  this  connection  obviously 
entails  an  embarrassing  conflict  of  results,  inasmuch  as  such  risks, 
although  ordinary  in  relation  to  the  new  duties,  are  extraordinary  in 
relation  to  the  original  employment.  See  §  270,  ante.  If  this  con- 
ception be  treated  as  the  controlling  one,  it  is  clear  that  the  investiga- 
tion in  cases  of  this  class  must  always  start  from  the  hypothesis  that 
these  risks  are  prima  facie  unknown  to  the  servant,  and  that  the  fact 
of  his  knowledge  must  be  established  by  positive  proof.  That  this  is 
the  theory  upon  which  nearly  all,  if  not  all,  the  cases  proceed,  is,  we 
think,  indisputable. 

deemed  to  have  assumed  their  risks,  eumstances  will  be  to  take  possession 
And  the  only  question  there  can  be  in  of  the  engine  and  operate  it;  and  it 
this  ease  is  whether  the  plaintiff  was  cannot  be  possible  that,  when  such  is 
ordered  to  do  something  which,  under  his  duty,  the  brakeman  may  rightfully 
the  circumstances,  was  outside  of  his  prevent  its  performance  by  refusing  to 
employment,  so  that,  had  he  been  in-  remain  at  his  post.  ...  If,  under 
clined  to  do  so,  he  might  rightfully  have  any  circumstances,  the  conductor  may 
refused  obedience  to  the  order.  And  rightfully  take  charge  of  the  engine, 
this,  as  it  seems  to  us,  must  depend  this  suit  must  fail,  as  there  is  no  al- 
upon  whether,  when  the  contingency  ap-  legation  in  the  declaration  to  show  that 
pears  to  the  conductor  to  render  it  nee-  in  this  case  he  was  not  justified.  And 
essary,  that  official  may,  for  the  occa-  he,  being  the  person  responsible  for  the 
sion,"take  charge  of  the  engine,  and  at  safety  and  management  of  the  train, 
the  same  time  i-equire  the  brakeman  to  must  be  allowed  a  certain  discretion  in 
continue  to  perform  his  service.  That  deciding  upon  emergencies,  and  the  'pre- 
contingencies  may  and  do  arise  in  which  sumptions  must  favor  his  action.  And 
the  conductor  should  take  charge  of  the  when  he  acts  rightfully,  it  is  contem- 
engine  for  the  time  is  undoubteA.  The  plated  in  the  employment  of  his  subor- 
necessity  may  sometimes  be  as  urgent  diuates  that  they,  within  their  several 
as  it  is  plain;  and  lives  may  depend  spheres,  shall  assist  him." 
upon  it.  This  might  happen  from  in-  "  This  seems  to  have  been  the  situation 
jury  to  the  engineer,  or  sudden  illness;  present  to  the  mind  of  the  court  in  the 
and  when  to  leave  the  train  where  the  following  passage  of  the  opinion  in  a 
disability  of  the  engineer  occurs  would  recent  case:  "If  there  is  nothing  par- 
endanger  some  other  train.  But  there  ticularly  dangerous  in  the  new  work, 
might  be  other  reasons  for  the  engineer  and  the  master  has  no  reasonable 
leaving  his  post,  for  which  the  com-  ground  for  believing  that  the  servant  is 
pany  would  not  be  in  fault ;  and  the  con-  unaware  of  the  dangers  he  will  encoun- 
ductor,  with  the  train  in  his  charge  and  ter  or  has  not  the  requisite  skill  and  ex- 
under  obligation  to  avoid  other  trains,  perience  to  do  the  work  with  safety  to 
must  act  in  the  emergency  as  the  neoes-  himself,  the  servant  may  well  be  re- 
sities  of  the  case  shall  require.  His  garded,  if  he  obey  [as  chargeable]  with 
highest  and  plainest  duty  in  some  cir-   having  assumed  the  usual  and  ordinary 
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461.  Risks  not  assumed  unless  known. —  The  tlieory  just  adverted 
to  obviously  involves,  as  a  corollary,  the  doctrine  that  a  master  who 
seeks  to  escape  liability  on  the  ground  of  an  assumption  of  the  risk  by 
the  servant  must  prove  something  more  than  the  mere  fact  that  the 
latter  yielded  obedience  to  an  order  which  required  him  to  undertake 
duties  different  from  those  covered  by  the  agreement  under  which  ho 
entered  the  employment.^  If  the  evidence  is  such  as  to  warrant  a 
jury  in  finding  that  the  servant  was  neither  actually  nor  construct- 
ively aware  of  the  existence  of  the  risk,  a  court  cannot  declare,  as  a 
matter  of  law,  that  the  action  is  barred.  This  principle  inures  to  his 
benefit  where  the  risks  to  be  encountered  were  those  normally  incident 
to  the  work  undertaken  ;^  and,  a  fortiori,  where  those  risks  were  of  an 
abnormal  nature.* 

risks     incident     to     the     employment."  C.  C.  A.  485,  15  U.  S.  App.  262,  58  Fed. 

Frlfon    V.    Oirardy    (1900)    43   C.   C.   A.  75G     (boy     employed    as     "trapper"    in 

439,  104  Fed.   127.  mine  directed  to  assist  drawers  of  cars)  ; 

'In     h'i.     Smith     Oil    Co.     v.     Slover  Helm.  v.   O'Rourke    (1894)    46  La.  Ann. 

(1893)    58  Ark.   168,  24  S.  W.   106,  it  178,  15  So.  400   (workman  killed  by  the 

was  laid  down,  arguendo,  that  a  serv-  bursting   of   a  boiler  while   it   was  be- 

ant,    who,    when    requested    by   his   su-  ing  tested,  he  having  been  called  away 

perior   to   perform    a   new   duty,   volun-  from    his    regular    duties)  ;    Michael    v. 

tarily   undertakes   it,    assumes    all   the  Roanoke   Much.   Works    (1894)    90   Va. 

risks  incident  to  its  performance;   and  492,  19  S.  E.  261   (boiler  maker's  helper 

also  that  when  a  servant  voluntarily  un-  temporarily  removed  to  another  depart- 

dertakes  a  duty  outside  the  scope  of  his  ment)  ;  Consolidated  Goal  Co.  v.  Haenni 

original  employment,  his  rights  and  lia-  (1893)    146   111.   614,   35   N.   E.   162,  Af- 

bilities  are  measured  by  the  same  stand-  firming  (1892)   48  111.  App.  115   (black- 

ard  as  if  he  had  been  specially  engaged  smith    directed    to    assist   in   raising   a 

to  perform  that  duty.   The  court  seems  to  smokestack);    Mann   v.    Oriental    Print 

have  been  led  into  this  unqualified  Ian-  Works    (1875)    11  R.  I.   152    (one  hired 

guage  by  the  fact  that  it  was  discussing  as  a  fireman  suddenly  called  on  to  as- 

and   condemning    an   instruction   which  sist  the  engineer  in  throwing  a  belt)  ; 

followed  verhatim  the  passage  quoted  in  Felton  v.    Oirardy    (1900)    43   C.   C.   A. 

§  464,  infra,  from  the  opinion  in  Pitts-  439,  104  Fed.  127  (boiler  maker's  helper, 

burgh,    C.    d   St.   L.   R.    Go.   v.    Adams  who  was  ordered  to  repair  a  leaky  plug, 

(1886)   105  Ind.  151,  5  N.  E.  187.    That  work  which  should  have  been  assigned 

passage,   it  may  be  conceded,   is  not  a  to  an  experienced  boiler  maker)  ;   Gulf, 

correct   statement   of   the   law,   as   it   is  C.  d  S.  F.  Ry.  Go.  v.  Newman    ( 1901 ; 

applied    in   most   states.      But   the   Ar-  Tex.  Civ.  App.)   64  S.  W.  790   (fireman 

kansas  court  has  gone  to  the  opposite  of    stationary    engine    ordered    to    take 

extreme    of    error    in    enunciating    the  charge  of  it)  ;  Ft.  Worth  d  D.  G.  R.  Go. 

propositions    above    set    forth.      In    the  v.  Wreiin   (1899)  20  Tex.  Civ.  App.  628, 

form  in  which  they  are  expressed,  they  50  S.  W.  210    (engine  wiper  ordered  to 

are   clearly   incorrect,   unless   it   is    as-  couple  ears) . 

sumed  that  the   servant  was   conceived  In    Ferren    v.     Old    Colony    R.     Go. 

of  as  one  who  appreciated  the  risks  of  (1887)     143    Mass.    197,    9    N.    E.    608, 

the  new  duties ;   and  this  element  was  where  a  blacksmith,  occasionally  called 

not  specifically  adverted  to.  out  from  a  railway  shop  to  push  cars, 

-  Chicago  d  N.  W.  R.  Co.  v.  Bayfield  was  injured  by  being  crushed  between 

(1877)    37  Mich.  205.     See  also.  Union  a   car   and   a   building   near   which   the 

/-".  R.  Co.  J.  Fort   (1873)   17  Wall.  553,  track  was  located,  it  was  held  that  his 

-\  L.  ed.  739   (see  §  465,  note  2,  infra)  ;  appreciation   of   the  danger   was   not  a 

Leary  v.  Boston  d  A.  R.  Co.   (1885)    139  conclusion   of  law,   if  he   was   called   on 

.Mass.   580,   52   Am.   Rep.   733,  2  N.   E.  by  his  foreman  to  assist  in  this  work, 

115    (see   §   467,   note  3,  infra);    Xorih-  which   was   outs-de   of   the   work   which 

em  P.  Goal  Go.  v.  Richmond   (1893)    7  he  was  employed  to  do  and  in  a  place 
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462.  Risks  assumed,  if  known.—  The  converse  of  the  principle  laid 
down  in  the  last  section  is  that  a  servant  who  undertakes  new  work 
with  a  full  appreciation  of  the  risks  which  its  performance  involves 
is  deemed  to  have  accepted  those  risks.^  In  so  far,  therefore,  as  he 
comprehends,  or  utight  to  comprehend,  them,  he  assumes  aU  the  or- 
dinary and  extraordinary  risks  of  the  new  duties/  whether  he  be  a 
minor  or  an  adult.* 


where  he  had  not  before  done  such  work, 
and  if  the  peril  was  not  obvious  to  him, 
and  he  failed  to  take  notice  that  the 
space  between  the  car  and  the  building 
was  too  narrow  for  him  to  pass  through 
with  safety,  and  if  his  attention  was 
given  to  the  work  which  he  was  doing, 
so  that  he  did  not  discover  the  danger 
till  it  was  too  late  to  save  himself. 

^Chicago,  K.  I.  &  P.  R.  Go.  v.  Kin- 
nare  (1901)  190  111.  9,  60  N.  E.  57,  Af- 
firming (1900)  91  111.  App.  508  (watch- 
man stumbled  over  a  pile  of  gravel  while 
trying  to  mount  a  moving  freight  train 
for  the  purpose  of  arresting  trespasser 
thereon);  Gummings  v.  Gollins  (1876) 
61  Mo.  520  (complaint  not  demurrable 
which  alleged  that  a  heavy  iron  wheel, 
while  it  was  being  rolled,  dropped  into 
a  concealed  hole  in  the  floor,  and  fell 
over  on  plaintiff)  ;  Palmer  v.  Michigan 
O.  R.  Co.  (1891)  87  Mich.  281,  49  N. 
W.  61.3  (section  man  upon  a  railroad 
does  not  assume  the  risks  incident  to 
loading  rails  upon  a  moving  train  in 
an  unusual  manner)  ;  Walker  v.  hake 
Shore  &  M.  S.  R.  Go.  (1895)  104  Mich. 
C06,  62  N.  W.  1032  (section  foreman 
killed  by  the  recoil  of  a  trolley  wire 
which  he  was  ordered  by  the  roadmas- 
ter  to  cut.  Grant,  .J.,  dissented  on  the 
ground  that  this  consequence  was  a  pat- 
ent risk,  as  well  as  on  the  more  general 
ground  that  no  negligence  on  the  part 
of  the  company  was  established  in  re- 
gard to  the  supply  of  improper  tools 
ior  the  work)  ;  Hillsboro  Oil  Co.  v. 
White  (1899;  Tex.  Civ.  App.)  54  S.  W. 
432  (servant  ordered  to  clean  motes  out 
of  a  linter  while  it  was  choked  up  with 
refuse ) . 

A  servant  who  was  ordinarily  em- 
ployed as  the  foreman  of  a  gang  of  dig- 
gers, and  had  been  temporarily  placed 
under  a  foreman  of  carpenters  to  assist 
in  handling  a  "dolly"  used  for  the  trans- 
port of  heavy  timbers,  was  held  entitled 
to  recover  for  injuries  caused  by  the  in- 
sufficiency of  the  number  of  men  as- 
signed to  the  work.  Supple  v.  Agnew 
(inOl)  ini  111.  439,  61  N.  E.  392,  Re- 
versing   (18!)8)    80  III.  App.  437. 


*  "If  the  servant  is  possessed  of  knowl- 
edge and  experience  sufficient  to  com- 
prehend the  danger,  and,  without  objec- 
tion, undertakes  the  sei-vice,  the  master 
is  not  liable  for  injury  received  by  the 
servant  in  such  new  and  more  dangerous 
employment."  Reed  v.  Stockmeyer 
(1896)  20  C.  C.  A.  381,  34  U.  S.  App. 
727,  74  Fed.  186. 

^Hanson  v.  Hammell  (1899)  107 
Iowa,  171,  77  N.  W.  839  (servant's  hand 
caught  while  she  was  cleaning  the  rollers 
of  a  mangle)  ;  Prentiss  v.  Kent  Furni- 
ture Mfg.  Co.  (1886)  63  Mich.  478,  30 
N.  W.  109  (plaintiff  injured  by  a  split- 
saw,  which  he  had  undertaken  to  op- 
erate, after  being  told  that  he  could  do 
this  or  lay  off)  ;  Millar  v.  Madison  Gar 
Co.  (1895)  130  Mo.  517,  31  S.  W.  574, 
where  the  court  remarked  that  by  its 
ruling  it  did  not  mean  that  the  servant 
assumed  the  risk  of  a  defective  appli- 
ance of  which  he  knew  nothing,  or  dan- 
gers which  were  not  visible,  but  the 
risks  that  ordinarily  attended  the  work- 
ing of  a  reasonably  safe  appliance  of 
the  same  character. 

A  trammer  in  a  mine,  who  obeyed  di- 
rections to  help  fix  a  roof  and  take 
down  some  ground  in  a  stope,  and  was 
injured  by  ore  or  rock  falling  from  a 
roof  which  had  just  been  tested  in  his 
presence  and  seemed  to  be  solid,  was 
held  to  be  chargeable  with  a  comprehen- 
sion and  an  acceptance  of  the  risks  of 
this  temporary  employment,  as  he  had 
been  tramming  for  four  winters  in  this 
and  other  stopes.  Paule  v.  Florence 
Min.  Go.  (1891)  80  Wis.  350,  50  N.  W. 
189. 

^  See  the  passage  cited  in  §  458,  note 
4,  supra,  from  the  opinion  in  Anderson 
v.  Morrison  (1875)  22  Minn.  274.  So 
far  as  the  language  goes,  Foley  v.  Cali- 
fornia Horseshoe  Co.  (1896)  115  Cal. 
184,  47  Pac.  42,  seems  to  be  contra  as 
regards  minors;  but  the  case  is  one  of 
those  in  which  the  phrase  "assumption 
of  risks"  is  improperly  used  to  express 
a  want  of  care.     See  §  309,  ante. 
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463.  What  risks  fall  within  this  description. —  The  risks  thus 
deemed  to  be  accepted  are  those  susceptible  of  being  described  by  the 
same  words  that  are  employed  to  designate  those  risks  which,  although 
extraordinary  as  respects  the  scope  of  the  original  contract,  are  held  to 
have  been  undertaken,  if  they  were  appreciated.  See  chapter  xki., — 
especially  §  391, — ante.  Thus,  it  is  held  that  the  servant  cannot  re- 
cover for  an  injury  caused  by  a  risk  which  was  "apparent,"^  or  "ob- 
vious,"^ or  so  "open  and  manifest"  that  an  ordinary  man  under  the 
same  circumstances  could  have  ascertained  them  by  the  exercise  of  rea- 
sonable diligence.*  So,  also,  it  is  held  that  no  action  is  maintainable, 
where  the  servant  had,  as  compared  with  the  master,  an  equal,*  or  a 
better,'  opportunity  to  see  and  know  the  extent  of  the  danger. 

As  in  all  cases  of  extraordinary  risks,  the  question  whether  the  serv- 
ant appreciated  the  risks  of  new  duties  is  primarily  for  the  jury.*  See 
§  390,  ante. 

Even  where  an  assumption  of  the  risk  may  be  inferred,  the  servant 
may  still  recover  if  it  appears  that  the  master,  by  his  failure  to  dis- 
charge his  continuing  duty  to  keep  the  appliances  safe,  had  exposed 
the  servant  to  additional  risks  after  the  new  work  had  been  under- 
taken.'^ 

464.  Indiana  doctrine  as  to  assumption  of  risks. —  According  to  sev- 

'  Walker  v.  Lake  Shore  &  M.  8.  R.  Go.  ment  to  that  upon  which  he  was  engaged 
(1895)  104  Mich.  606,  62  N.  W.  1032.  at  the  time  of  the  accident  will  not  en- 
A  servant  "assumes  the  risk  of  any  dan-  ahle  him  to  recover  for  injuries  from 
ger  which  is  plain,  open,  and  apparent  the  fall  on  him  of  the  stone  under  which 
to  his  mind,  although  engaged  in  doing  he  was  drilling,  such  fall  being  due  to 
extra  work  or  work  outside  the  scope  seams  in  the  stone,  and  the  hammering 
of  his  employment."  Chicago,  R.  I.  &  by  the  foreman  upon  the  wedges  at  the 
P.  R.  Go.  V.  Kinnare  (1900)  190  111.  6,  top,  where  such  employee  was  experi- 
60  N.  B.  57.  enced  in  quarry  work,  knew  the  exist- 

^  Feely  v.  Pearson  Gordage  Go.  (1894)  ence  of  seams  and  the  danger  therefrom, 
161  Mass.  426,  37  N.  E.  368;  Leary  v.  and  had  an  equal  opportunity  with  the 
Boston  &  A.  R.  Go.  (1885)  139  Mass.  master  and  foreman  of  ascertaining 
580,  52  Am.  Rep.  733,  2  N.  E.  115  (for  whether  there  were  seams  in  the  particu- 
facts  see  §  467,  infra);  Wormell  v.  lar  stone.  Reed  v.  Stockmeyer  (1896) 
Maine  G.  R.  Go.  (1887)  79  Me.  397,  10  20  C.  C.  A.  381,  34  U.  S.  App.  727,  74 
Atl.  49 ;  Gavigan  v.  Lake  Shore  &  M.  8.  Fed.  186.  See  also  North  Ghicago  Street 
R.  Co.  (1896)  110  Mich.  71,  67  N.  W.  R.  Go.  v.  Conway  (1898)  76  111.  App. 
1097  (experienced  section  hand  engaged  621  (car  oiler  injured,  while  coupling 
with  others  in  relaying  a  spur  track,  a  trailer  to  a  motor  car,  owing  to  the 
during  the  progress  of  which  it  became  fact  that  the  hook  on  the  latter  was 
necessary  to  move  cars,  was  climbing,  caught  in  the  opening  above  the  draw- 
at  the  command  of  the  section  boss,  upon  bar) . 

one  of  the  cars  to  set  the  brakes  there-  ^Houston  &  T.  O.  R.  Co.  v.  Fowler 
on,  and  was  injured  by  the  act  of  the  (1882)  56  Tex.  452  (employee  killed  by 
other  hands  in  violently  bumping  said  derailment  due  to  a  washout,  while  trav- 
car  with  another).  eling  on  a  relief  train). 

'East  St.  Louis  Ice  d  Gold  Storage  'Foley  v.  California  Eorseshoe  Co. 
Co.  V.  Sculley   (1896)   63  111.  App.  147.    (1896)    115  Cal.  184,  47  Pac.  42. 

*  The  fact  that  an  employee  in  a  '  Nail  v.  Louisville,  N.  A.  &  G.  R.  Co. 
quarry  was  called  from  a  safe  employ-    (1891)   129  Ind.  260,  28  N.  E.  183,  611. 


§  464]  INJURIES  OUTSIDIS  SCOPE  OF  EMPLOYMENT.  1289 

eral  decisions  in  Indiana,  the  fact  that  the  risk  involved  was  as  open 
to  the  observation  of  the  servant  as  of  the  master  will  not,  necessa- 
rily, as  in  cases  where  the  work  was  within  the  scope  of  the  employ- 
ment, warrant  the  inference  that  it  was  assumed.-'  In  support  of  this 
doctrine  two  separate  reasons  have  been  assigned. 

'This  theory  was  first  enunciated  in  (I89I)  129  Ind.  260,  28  N.  E.  183,  611 
the  following  passage :  The  servant's  ( employee  called  out  to  avert  the  threat- 
implied  assumption  of  risks  is  confined  ened  destruction  of  a  bridge  by  a  fresh- 
to  the  particular  work  and  class  of  work  et)  ;  Louisville,  E.  &  St.  L.  Consol.  R. 
for  which  he  is  employed.  There  is  no  Co.  v.  Manning  (1892)  131  Ind.  528,  31 
implied  undertaking,  except  as  it  ac-  N.  E.  187  (ear  repairer  directed  by  his 
companies  and  is  a  part  of  the  contract  superior  to  repair  a  car  on  a  switch 
of  hiring  between  the  partir-s.  On  the  track,  instead  of  on  the  tracks  provided 
other  hand,  if  the  servant,  by  the  or-  for  that  special  purpose  and  upon  which 
ders  of  the  master,  is  carried  beyond  the  no  trains  are  run  or  switched).  In  the 
contract  of  hiring,  he  is  carried  away  last-cited  case  the  court,  in  discussing 
from  his  implied  undertaking  as  to  the  sufficiency  of  the  complaint,  laid 
risks.  If  the  master  orders  him  to  work  down  the  law  as  follows :  *  The  servant 
temporarily  in  another  department  of  "does  not  necessarily  assiune  the  addi- 
the  general  business,  where  the  work  is  tional  hazard  in  undertaking  to  perform 
of  such  a  different  nature  and  character  the  unusual  and  extra  service,  even 
that  it  cannot  be  said  to  be  within  the  although  the  dangers  attending  it  are 
scope  of  the  employment,  and  where  he  obvious."  When  a  master  orders  a  serv- 
is  associated  with  a  different  class  of  ant  to  do  something  which  involves  en- 
employees,  he  will  not,  by  obeying  such  countering  a  risk  not  contemplated  in 
orders,  necessarily  assume  the  risks  in-  his  employment,  although  the  risk  is 
cident  to  the  work,  and  the  risks  of  neg-  equally  open  to  the  observation  of  both, 
ligence  on  the  part  of  such  employees,  it  does  not  necessarily  follow  that  the 
PHtsiurgh,  G.  &  St.  L.  R.  Co.  v.  Adams  servant  either  assumes  the  increased 
(1886)  105  Ind.  151,  164,  5  N.  E.  187  risk,  or  is  negligent  in  obeying  the  or- 
( minor  of  twenty  hired  to  work  as  sec-  der.  If  the  apparent  danger  is  such 
tion  hand  was  injured  in  coupling  cars  that  a  man  of  ordinary  prudence  would 
the  first  day  that  he  was  ordered  to  do  not  take  the  risk,  the  servant  acts  at  his 
such  work) .  By  the  Indiana  court  of  peril.  But  unless  the  apparent  danger 
appeals  the  effect  of  this  case  has  been  is  such  as  to  deter  a  man  of  ordinary 
said  to  be  that  the  implied  assimiption  prudence  from  encountering  it,  the  serv- 
of  risk  does  not  extend  to  more  haz-  ant  will  not  be  compelled  to  abandon  the 
ardous  work  outside  of  the  servant's  service,  or  assume  all  additional  risk, 
contract  of  hiring,  unless  he  voluntarily  but  may  obey  the  order,  using  care  in 
goes  into  such  hazardous  work.  Indiana  proportion  to  the  risk  apparently  as- 
Jiatural  d  Illuminating  Oas  Co.  v.  sumed,  and  if  he  is  injured  the  master 
Marshall  (1898)  22  Ind.  App.  121,  52  must  respond  in  damages. 
N.  E.  232  (defective  spurs  caused  in-  See  also  Cincinnati,  H.  &  I.  R.  Co.  v. 
jury  to  a  "trimmer"  who  was  directed  Madden  (1893)  134  Ind.  462,  34  N.  E. 
to  climb  a  pole  and  adjust  a  wire).  227   (§  458,  note  5,  supra). 

The  position  of  the  supreme  court  was  The  doctrine  of  the  above    cases   was 

further  defined  in  Brazil  Block  Coal  Co.  specifically  adopted  in  "National  Enamel- 

V.  Hoodlet   (1891)    129  Ind.  327,  27  N.  ing  &  Stamping  Co.  v.  Brady  (1901)  93 

E.  741,  where  it  was  held  that  a  com-  Md.  646,  49  Atl.  845,  where  the  court 

plaint  alleging  that  the  plaintiff,  a  serv-  approved  of  the  refusal  to  give  an  in- 

ant  who  usually  worked  above  ground,  struction  predicating  a  right  to  recover 

as  a  blacksmith,  was  sent  down  a  shaft  solely  on  the  finding  that  plaintiff  had 

to  repair  a  pump,  and  was  injured  by  been  injured  without  fault  of  his  own, 

falling  down  a  shaft  which  was  not  pro-  because  of  the  machine's  defective  condi- 

vided  with  the  protecting  gates  required  tion.     The  condemnation  of  the  instruc- 

by  statute,  was  not  subject  to  demurrer  tion  was  based  on  the  theory  that  it  is 

on  the  ground  that  it  showed  that  the  incumbent  on  a  plaintiff  to  establish  one 

risk  was  an   obvious  one.  of  two  alternatives, — either  that  he  was 

Tlie  same  doctrine  was  reiterated  in  injured  while  working  outside  the  scope 

TSlall  V.   Louisville,   N.   A.  &   0.  R.   Co.  of  his  employment,  or  that  the  defend- 
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On  the  one  hand  the  servant's  nonassnmption  of  such  a  risk  is  de- 
duced from  the  consideration  that,  in  the  absence  of  specific  evidence 
TO  the  contrary,  the  supposition  is  that  new  duties  are  undertaken  in- 
voluntarily.^ But  it  is  not  apparent  why  coercion  should  be  predi- 
cated where  a  risk  is  extraordinary  in  the  sense  of  being  outside  the 
scope  of  the  servant's  emploj-ment,  any  more  than  it  is  predicated 
where  a  risk  is  extraordinary  in  the  sense  that  it  was  caused  by  the 
master's  negligence. 

On  the  other  hand,  ii:  Is  said  that  the  master's  order  to  a  servant  to 
do  work  outside  the  scope  of  his  original  employment  operates  as  an 
iviplied  assurance  that  the  new  duties  may  be  performed  without  in- 
curring any  abnormal  risks."     Under  this  theory  it  would  seem  that 

ant  was  chargeable  with  notice  of  the  in  the  service  and  obeying  the  command, 

defect.  '  it  jnust  be  presumed  that  he  consented 

In  Jones  v.  Lake  Shore  &  U.  8.  R.  Co.  to  take  the  additional  risk.  While  in 
(188.3)  49  Mich.  573,  14  N.  W.  551,  it  theory  the  employee  whose  master  fur- 
was  held  that  an  inexperienced  servant,  nislies  appliances  which  both  know  are 
who  consented,  rather  than  lose  his  defective  is  at  liberty  to  quit  the  service, 
place,  to  undertake  a  duty  outside  the  and  refuse  to  be  subjected  to  the  en- 
scope  of  his  employment,  did  not  assume  hanced  danger,  we  cannot  close  our  eyes 
the  risk.  But  this  decision  really  rests  to  the  fact  that  the  necessities  of  the 
upon  the  fact  that  the  servant  did  not  struggle  for  existence  tend  strongly  to 
appreciate  the  risk  which  caused  his  in-  deprive  the  employee  of  that  theoretical 
jury.  independence    and    freedom    of    action. 

In  Harrison  v.  Detroit,  L.  &  N.  R.  While  the  service  cannot  be  compulsory 
Co.  (1890)  79  Mich.  409,  7  L.  R.  A.  623,  in  the  sense  that  the  employee  can  be 
44  N.  W.  1034,  it  was  said, ,  arguendo,  compelled  to  work  against  his  will,  yet 
that  when  the  offending  servant,  having  the  very  nature  of  the  relation  existing 
general  power  and  authority  to  employ  between  the  parties  carries  with  it  the 
and  discharge  servants,  and  having  au-  irresistible  inference  of  dependence  upon 
thority  to  direct  and  control  the  injured  the  one  side."  The  following  passage  in 
servant,  orders  him  to  do  an  act  not  Cooley,  Torts,  *555,  was  approved:  "It 
within  the  scope  of  the  injured  servant's  has  been  often,  and  very  justly,  remark- 
employment,  whereby  he  is  exposed  to  ed  that  a  man  may  decline  any  excep- 
danger  not  contemplated  in  his  contract  tionally  dangerous  employment;  but  if 
of  service,  and  is  injured  in  so  doing,  he  voluntarily  engages  in  it  he  should 
the  master  is  liable  for  injuries  received  not  complain  because  it  is  dangerous, 
while  he  was  acting  under  the  order  of  Nevertheless,  where  one  has  entered  upon 
the  superior  servant.  But  the  doctrine  tlie  employment  and  assumed  the  inci- 
thus  Indicated,  if  it  be  really  intended  dental  risks,  it  is  not  reasonable  to  hold 
to  follow  the  lead  of  the  Indiana  court,  that  other  risks  which  he  is  directed  by 
is  not  that  which  is  at  present  accepted  the  master  to  assume  are  to  be  left  to 
in  this  state.  See  Walker  v.  Lake  Shore  rest  upon  his  shoulders,  merely  because 
d  a.  S.  R.  Co.  (1895)  104  Mich.  606,  62  he  did  not  take  upon  himself  the  respon- 
N.  W.  1032 ;  Wheeler  v.  Berry  ( 1893)  sibility  of  throwing  up  the  employment 
95  Mich.  250,  54  N.  W.  876.  instead  of  obeying  the  order." 

^  In  Brazil  Block  Coal  Co.  v.  Hoodlet       '  This    is    very    strongly    put    in    the 

(1891)    129  Ind.  327,  27  N.  E.  741,  the  earliest  of  the  Indiana  cases  cited  above: 

court,    in    dealing   with   the   contention  "When  a  servant  is  thus  ordered  to  work 

that  the  plaintiff  assumed  the  risk,  said :  at  a  particular  place,  or  with  particular 

"The  complaint  avers  that  he  did  this  by  machinery,  etc.,  outside  of  his  employ- 

the  express  command  of  the  appellant,  ment,  the  master  impliedly  assures  him, 

But,  it  may  be  said,  he  need  not  have  not  only  that  he  has  exercised  reasonable 

obeyed  the  command.     He  was   free  to  care  to  have  the  place,  machinery,  etc., 

quit  the  service  and  thus  avoid  the  dan-  in  a  safe  condition,  but  also  Ihat  they 

ger;  and  that,  by  voluntarily  continuing  are  in  a  safe  condition  and  fit  for  the 
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the  master  is  virtually  converted,  for  the  time  being,  into  a  guarantor 
of  the  servant's  safety.  Upon  the  assumption  that  this  is  the  effect 
of  the  Indiana  decisions,  they  have  been  condemned  in  Alabama.^ 

The  disapproval  thus  expressed  is,  in  the  opinion  of  the  present 
writer,  well  founded.  There  is  no  valid  ground  for  departing  in  this 
instance  from  the  general  principle  discussed  in  chapter  x.,  ante.  It 
should  be  observed,  however,  that  the  effect  of  the  sweeping  language 
used  by  the  Indiana  courts  is  considerably  qualified  by  the  fact  that 
the  defense  of  an  assumption  of  the  risks  is  conceded  to  be  a  bar  to  the 
action  if  the  evidence  shows  that  those  risks  were,  as  a  matter  of  fact, 
appreciated.'     For  practical  purposes,  therefore,  it  would  seem  that 


business  for  which  they  are  used." 
Pittshurgh,  G.  &  St.  L.  II.  Co.  v.  Adams 
(1880)   i05  Ind.  151,  5  N.  E.  187. 

By  the  court  of  appeals  it  has  been 
held  that  a  cause  of  action  is  sufficiently 
stated  by  averments  that  the  plaintiff 
was  employed  for  no  other  purpose  than 
to  operate  machinery  in  defendant's  mill 
and  work  on  certain  articles,  and  that 
he  was  ordered  to  repair  certain  machin- 
ery; that  the  worlc  was  different  from, 
and  more  dangerous  than,  the  work  he 
was  employed  to  do;  that  defendant 
knew  the  danger;  and  that,  while  doing 
the  work,  plaintiff  was  injured  through 
no  negligence  of  his  own.  Ervin  v. 
Evans  (1900)  24  Ind.  App.  335,  56  N.  E. 
725. 

See  also  the  Maryland  case  cited  in 
note  1,  supra. 

*  In  Mary  Lee  Goal  &  B.  Go.  v.  Gham- 
ftusfs  (1892)  97  Ala.  171,  11  So.  897 
(fireman  seventeen  years  old  was  or- 
dered to  thro^y  a  switch  which  had  a 
tendency  to  fly  back),  the  court  thus 
expressed  its  disapproval  of  the  mle 
laid  down  in  Pittsburgh,  G.  &  St.  L.  R. 
Co.  V.  Adams  (1880)  105  Ind.  151,  5 
N.  E.  187  :  "We  think  the  rule  declared 
in  the  case  cited  .  .  .  imports  into 
the  contract  of  employment  an  obliga- 
tion not  within  the  contemplation  of  the 
parties,  and  one  which  no  prudent  em- 
ployer would  assume.  ...  A  rail- 
road owes  no  higher  duty  to  a  passen- 
ger than  that  here  imposed  upon  the 
master  to  his  servant.  Does  not  the 
master  fully  discharge  his  obligation  in 
this  respect  to  all  his  employees  when 
he  exercises  reasonable  care  and  dili- 
gence in  seeing  that  the  ways,  works, 
and  machinery  are  such  as  are  in  gen- 
eral use  by  well-regulated  railroads,  and 
tliat  they  are  kept  in  proper  condition. 
We  know  of  no  sound  principle  of  laAv 
which  exacts    a    higher    degree  of  care 


and  diligence  on  the  part  of  the  master 
to  his  employee  than  reasonable  care 
and  diligence.  .  .  .  Where  the  evi- 
dence shows  that  the  employment  is 
more  dangerous  than  that  within  the 
scope  of  his  employment,  or  that  the 
servant  is  called  to  use  machinery  which 
requires  skill  not  possessed  by  the  serv- 
ant, and  not  in  use  in  the  regular  course 
of  his  service  of  employment,  the  law 
very  properly  holds  the  master  liable  un- 
der proper  circumstances  for  such  inju- 
ries as  may  result  from  the  increased 
danger ;  but  the  liability  here  rests  upon 
different  principles  from  those  which 
would  make  the  master  an  insurer  that 
the  ways,  works,  and  machinery  were 
absolutely  perfect.  It  cannot  be  said 
that  the  master  has  ccercised  reasonable 
care  and  diligence  for  the  safety  of  his 
servant,  when  by  his  orders  the  servant 
is  exposed  to  greater  peril  than  that 
which,  by  his  contract  of  employment, 
he  assumed;  or  when  the  master  exposes 
his  servant  of  immature  years,  or  one 
inexperienced  and  unskilled,  without 
proper  instruction  and  warning  as  to 
the  peril  of  machinery  or  ways  and 
works  dangerous  in  their  use."  The 
passage  cited  from  the  Indiana  case  un- 
doubtedly lays  down  the  rule  too  strong- 
ly against  the  master.  That  the  im- 
plied "assurance  of  safety"  deduced 
from  a  specific  order  is  merely  an  as- 
surance of  safety  so  far  as  reasonable 
care  can  attain  it  has,  we  think,  never 
been  denied  as  regards  risks  within  the 
scope  of  the  employment;  and  there  is 
no  apparent  reason  why  such  an  assur- 
ance should  bear  a  different  meaning 
where  the  risk  is  one  outside  the  scope 
of  the  employment. 

See  also  Gavigan  v.  Lake  Shore  &  M. 
S.  B.  Go.  (1896)  110  Mich.  71,  67  N. 
W.   1097    (§  4(iT    ncte  5.   infra). 

■'In  Pittsburgh,  C.  &  St.  L.  R.  Go.  v. 
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these  decisions,  when  analysed,  merely  go  to  the  extent  of  laying  down 
the  doctrine  that  the  master  is  prima  facie  an  insurer  of  the  servant's 
safety  at  the  moment  when  he  is  transferred  to  the  new  duties,  and 
also,  as  may  be  supposed,  though  it  is  not  expressly  so  stated,  for  a  pe- 
riod sufficient  to  enable  the  servant  to  observe  the  conditions  of  his  al- 
tered environment. 

465.  Doctrine  of  common  employment  qualified  as  regards  servants 
working  outside  the  scope  of  their  employment. —  An  important  ex- 
ception to  the  docirine  of  common  employment  is  created  by  the  rule 
that  the  giving  of  an  order  which  requires  a  servant  to  perform  dutie.« 
not  included  in  the  original  contract  constitutes  actionable  negligence 
where  such  servant  is  plainly  unfitted  for  the  new  duties.  The  na- 
ture and  extent  of  this  exception  may  be  stated  thus :  The  principle 
that  the  master  is  not  precluded  from  relying  on  the  defense  of  com- 
mon employment  by  the  mere  fact  that  the  plaintiff's  injury  was  re- 
ceived in  consequence  of  his  complying  with  an  order  given  by  a  su- 
perior coservant  having  the  right  to  control  him  as  to  the  manner  of 
doing  his  work.^  is  not  applicable  in  cases  where  that  order  required 
the  performance  of  duties  outside  the  scope  of  the  plaintiff's  original 
contract.  Under  these  circumstances  the  sole  question  to  be  deter- 
mined, in  so  far  as  the  master's  liability  depends  upon  the  represent- 
ative character  of  the  delinquent  coservant,  is  whether  the  order 
which  occasioned  the  injury  was  one  which  he  had  authority  to  give.^ 

Adams  (1886)  105  Ind.  151,  5  N.  E.  gations  to  make  reparation  to  an  em- 
187,  it  was  distinctly  laid  down  that  the  ployee  in  a  subordinate  position  for  any 
liability  to  which  the  master  was  de-  injury  caused  by  the  wrongful  conduct 
clared  to  be  subject  would  be  purged  if  of  the  person  placed  over  him,  whether 
the  servant  was  competent  to  apprehend  they  were  fellow  servants  in  the  same 
the  danger.  common  service  or  not.  Such  a  doctrine 
'  See  chapter  xxviii.,  post.  would  be  subversive  of  all  just  ideas  of 
''In  Union  P.  B.  Co.  v.  Port  (1873)  the  obligations  arising  out  of  the  con- 
17  Wall.  553,  21  L.  ed.  739,  Affirming  tract  of  service,  and  withdraw  all  pro- 
(1871)  2  Dill.  259,  Fed.  Cas.  No.  4,952  tection  from  the  subordinate  employees 
(facts  stated  in  §  459,  note  1,  supra],  of  railroad  corporations.  These  corpo- 
the  court,  after  stating  the  rule  as  to  rations,  instead  of  being  required  to 
common  employment,  said:  "This  rule  conduct  their  business  so  as  not  to  en- 
proceeds  on  the  theory  that  the  em-  danger  life,  would,  so  far  as  this  class 
ployee,  in  entering  the  service  of  the  of  persons  were  concerned,  be  relieved  of 
principal,  is  presumed  to  take  upon  him-  al!  pecuniary  responsibility  in  case  they 
self  the  risks  incident  to  the  undertak-  failed  to  do  it.  A  doctrine  that  leads 
ing,  among  which  are  to  be  counted  the  to  such  results  is  unsupported  by  reason 
negligence  of  fellow  servants  in  the  same  and  cannot  receive  our  sanction.  .  .  . 
employment;  and  that  considerations  of  If  the  order  had  been  given  to  a  person 
public  policy  require  the  enforcement  of  of  mature  years,  who  had  not  engaged 
the  rule.  But  this  presumption  cannot  to  do  such  work,  although  enjoined  to 
arise  where  the  risk  is  not  within  the  obey  the  directions  of  his  superior,  it 
contract  of  service,  and  the  servant  had  might,  with  some  plausibility,  be  argued 
no  reason  to  believe  he  would  have  to  that  he  should  have  disobeyed  it,  as  he 
encounter  it.  If  it  were  otherwise,  prin-  must  have  known  that  its  execution  was 
cipals  would  be  released  from  all  obli-  attended  with  danger.     Or,  at  any  rate. 
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It  is  apparent,  therefore,  that  the  practical  effect  of  the  decisions, 
when  considered  with  relation  to  this  particular  phase  of  the  doctrine 
of  common  employment,  is  to  establish  the  principle  that  the  act  of 

if  he  chose  to  obey,  that  he  took  upon  while  the  ears  were  moving,  and  to 
himself  the  risks  incident  to  the  serv-  jump  from  one  of  them  to  the  other 
ice.  But  this  boy  occupied  a  very  dif-  when  they  separated;  that  the  foreman, 
ferent  position.  How  could  he  be  ex-  without  any  notice  to  the  plaintiff,  let 
pected  to  know  the  peril  of  the  under-  off  the  brake  on  one  of  the  cars;  that 
taking?  He  was  a.  mere  youth,  without  the  speed  of  the  car  was  thus  suddenly 
experience,  and  not  familiar  with  ma-  accelerated  and  the  distance  to  be 
chinery.  Not  being  able  to  judge  for  jumped  unexpectedly  augmented;  and 
himself  he  had  a  right  to  rely  on  the  that  the  plaintiff  was  thus  caused  to  fall 
judgment  of  Collett,  and,  doubtless,  en-  between  the  two  cars.  The  court  de- 
tered  upon  the  execution  of  the  order  clined  to  pass  upon  the  question  whether 
without  apprehension  of  danger."  the  foreman  was  a,  fellow  servant  of  the 

One  of  the  grounds  on  which  the  de-    laborer,  but  the  precise  reason  for  this 
cision  in  Chicago  d  N.  W.  R.  Go.  v.  Bay-    refusal  is  not  specifically  stated. 
field   (1877)   37  Mich.  205   (facts  stated        In  Walker  v.  Lake  Shore  d  M.  S.  R. 
in  §  459,  note  1,  supra),  was  based  was    Co.  (1805)   104  Mich.  606,  62  N.  W.  1032 
thus    stated    by    Cooley,  Ch.  J.:     "We    (section  foreman  killed  by  negligence  of 
also  think  that  where  the  superior  serv-    division    road   master),    the    court    ex- 
ant,  by  means  of  an  authority  which  he    plained  its  position  as  follows  (p.  612)  : 
exercises  by  delegation    of    the    master,    "In  determining    whether    a    servant  is 
wrongfully  exposes  the  inferior  servant    called  upon  to  do  work  outside  the  scope 
to  risks  and  injury,  the  master  must  re-    of  his  employment,    the    question    does 
spond.     It  is  only  where  the  risks  prop-    not  turn  upon  that  of  whether  the  mas- 
erly  pertain  to  the  business  and  are  in-    ter  would  be  liable  for  the  personal  neg- 
cident  to  it  that  the  master  is  excused    ligence    of    a    superior  servant.     It  be- 
from  responsibility;  and  a  risk  of  this    comes  a  question  of  authority;   and  if 
nature  not  being  one  of  the  kind,  the   one  having   authority  over  the  servant 
general  rule  applies,   and  he   must   an-    directs   him   to   do   an   act   outside  the 
swer  for  the  misconduct  of  his  agent."    scope    of    his    employment,  the  servant, 
The  court  adopted  the  broad  contention   in  the  performance  of  such  outside  work, 
of   the   plaintiff    that,     if    the    master    assumes  the  risk  only  if  such  danger  is 
wrongfully  sends  his  servant  into  a  dan-    apparent.     ...     In     order   to    bring 
gerous  place,  or  exposes  him  to  a  risk   the  injured   servant  within  the  protec- 
not  connected  with  the  service,   and  in   tion  of  the  rule  that,  when  called  upon 
consequence  he  is  injured,  the  rule  which   to  perform  a  service  outside  of  the  scope 
exempts  the  master  from  responsibility   of  his  employment,  the  master  owes  the 
has  no  application,  because  the  risk  is    duty  of  warning  him  against  all   dan- 
not  one  which  the  servant  has  assumed;    gers  except  those  which  are  obvious  to 
and  that  if,  instead  of  being  sent  by  the   a  person  of  his  capacity,  skill,  and  ex- 
master   in   person,   the   servant   is   thus    perience,  it  is  not  necessary  that  the  or- 
wrongfully   exposed   to    danger   by    one    der  to  engage  in  outside  service  be  given 
whom  the  master  has  placed  over  him,    by  the  alter  ego  of  the  defendant;  it  is 
and  to  whose  orders  he  is  subjected,  the    enough  if  the  superior  servant  have,  in 
responsibility  is  the   same;   the  wrong-    this   respect,   controlling  authority." 
ful  act  of  this  superior  being  in  law  the        In  Hayes  v.   Colchester  Mills    (1894) 
wrongful  act  of  the  master  himself.  60  Vt.  1,  37  Atl.  269,  the  court  argued 

The  principle  of  this  case  was  again  as  follows :  "If  this  service  was  beyond 
applied  by  two  judges  in  Rodman  v.  the  plaintiff's  capacity,  and  so  outside 
Michigan  C.  R.  Co.  (1884)  55  Mich.  57,  the  scope  of  his  employment,  he  did  not 
54  Am.  Rep.  348,  20  N.  W.  788  (see  §  assume  the  risks  attendant  upon  it.  A 
458,  note  5,  supra) .  person  of  mature  years  might  have  been 

In  Erickson  v.  Milwaukee,  L.  8.  d  W.  held  to  have  assumed  them  by  consent- 
R.  Co.  (1890)  83  Mich.  281,  47  N.  W.  ing  to  do  the  work;  but  the  rights  of  a 
237,  the  court  held  that  a  declaration  child  are  not  permitted  to  depend  upon 
was  not  demurrable  which  stated  that  his  ability  to  discriminate  promptly  as 
the  plaintiff,  a  common  laborer  on  a  con-  to  the  work  required  of  him,  or  to  re- 
struction  train,  was  ordered  by  the  fore-  fuse  obedience  to  the  command  of  his 
jnan  of  the  train  to  pull  a  coupling  pin    superior.     This  limitation  of  the  plain- 


1294 


MASTER  AND  SERVANT. 


[chap.    XXV. 


ordering  a  servant  into  a  new  place  of  work  is  the  act  of  the  master, 
and  that  the  employee  who  gives  the  order  is,  for  this  reason,  a  vice 
principal,  whatever  may  be  his  official  rank.*  See  chapter  xxxi.^ 
•post. 

In  most  of  the  cases  in  which  this  aspect  of  the  master's  liability  has 


tiff's  risk  renders  the  doctrine  of  fellow 
servant  inapplicable.  In  entering  the 
defendant's  service,  the  plaintiff  as- 
sumed only  such  risks  arising  from  the 
negligence  of  his  coemployees  as  might 
be  incurred  within  the  scope  of  his  em- 
ployment. So  it  is  not  necessary  to  de- 
termine whether  the  nature  and  extent 
of  Sturgis'  authority  over  the  plaintiff 
were  such  as  to  exclude  him  from  the 
relation  of  fellow  servant.  The  effect, 
of  his  authority  over  the  plaintiff  is  to 
be  considered  without  reference  to  that 
relation.  The  defendant  assigned  Stur- 
gis to  the  care  of  the  machinery  and 
placed  the  plaintiff  under  his  orders.  If 
Sturgis,  acting  within  the  sphere  of  his 
own  duty,  required  of  the  plaintiff  a 
service  which  was  outside  his  employ- 
ment, and  which  a  prudent  master  would 
not  have  imposed  upon  a  person  of  his 
years,  strength,  and  judgment,  the  de- 
fendant is  liable  for  the  consequences  of 
the  improper  order." 

In  Mann  v.  Oriental  Print  Works 
(1875)  11  R.  I.  152,  where  a  fireman 
was  injured  while  complying  with  an 
order  of  the  engineer  to  assist  in  throw- 
ing a  belt,  it  was  held  that  the  jury  were 
rightly  told  that,  if  the  fireman  was 
placed  under  the  engineer  as  his  supe- 
rior, and  this  superior  had  a  right  to 
give  orders  in  his  department,  the  ease 
did  not  come  within  the  principle  regu- 
lating liability  in  cases  of  fellow  serv- 
ants, and  that  the  engineer  must  be 
looked  upon  as  representing  the  em- 
ployer. The  court  said:  "If  the  per- 
son here  injured  had  been  an  inferior 
servant,  and  had  been  injured  by  the 
negligence  of  a  superior  servant  in  the 
same  department, — e.  g.,  if  he  had  been 
placed  under  a  superior  fireman  by 
whose  neglect  he  had  been  injured, — the 
case  would  have  been  different.  And  it 
might  then  be  argued  that  he  must  have 
known  and  calculated  the  risks  of  such 
employment.  In  the  present  ease  the 
fireman  was  not  injured  while  working 
in  his  own  particular  department,  but 
was  injured  by  the  neglect  of  a  superior 
whose  department  was  more  extensive, 
including  his  (the  fire)  as  a  part  of  it. 
The  engineer  not  only  had  a  delegated 
authority  or  control,  but  it  was  the  ex- 


ercise of  this  delegated  authority  which 
was  the  cause  of  the  injury." 

In  Brazil  Block  Coal  Co.  v.  Gaffney 
(1889)  119  Ind.  455,  4  L.  R.  A.  850,  21 
N.  E.  1102,  the  court,  in  holding  that 
a  mine  boss  who  directed  a  ten-year  old 
boy  to  leave  his  own  work  and  under- 
take more  dangerous  duties,  was  not  a 
fellow  servant  of  the  boy,  said:  "Nor 
do  we  rest  our  conclusion  upon  the 
maxim.  Respondeat  superior.  Mushett 
(if  not  Haines),  under  the  circumstan- 
ces of  this  case,  was  the  agent  of  the  ap- 
pellant, and  the  superior  of  the  appel- 
lee; it  was  his  right  to  command,  and 
the  appellee's  duty  to  obey,  and,  con- 
sidering the  immature  age  of  the  appel- 
lee, we  must  assume  that  he  obeyed  the 
commands  of  his  superiors,  supposing 
that  it  was  his  duty  so  to  do,  without 
regard  to  the  dangers  or  hazards  that 
he  would  encounter,  and  without  a 
knowledge   thereof." 

See  also,  as  illustrative  of  the  same 
point  of  view,  the  following  cases :  'No- 
hlesville  Foundry  d  Mach.  Co.  v.  Yea- 
man  (1891)  3  Ind.  App.  521,  30  N.  E. 
10  (miner  ordered  by  foreman  to  do 
work  for  which  he  was  unfitted)  ;  Jones 
V.  Old  Dominion  Cotton  Mills  (1886) 
82  Va.  140  (order  given  by  foreman)  ; 
Orman  v.  Manniao  (1892)  17  Colo.  564, 
17  L.  R.  A.  602,  30  Pac.  1037  (order 
given  by  gang  foreman ) . 

'  This  conception  emerges  in  Louis 
ville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Ban- 
ning (1891)  131  Ind.  528,  31  N.  E.  18' 
(ear  repairer  ordered  to  repair  a  car 
which  was  not  on  the  track  set  apart 
for  such  work)  ;  Oilmore  v.  'Northern 
P.  R.  Co.  (1884)  9  Sawy.  558,  18  Fed. 
866  (laborer  ordered  by  gang  boss  to 
thaw  dynamite  before  a  fire) . 

The  language  used  in  one  South  Caro- 
lina case  would  also  seem  to  indicate 
the  adoption  Jf  the  theory  that  the 
transfer  of  a  servant  to  work  outside 
the  scope  of  his  original  employment  is 
a  nondelegable  function  of  the  master, 
and  that  any  superior  servant  (in  the 
case  cited  a  section  foreman)  who  un- 
dertakes to  order  such  a  change  of  du- 
ties represents  the  master  ad  hane  vic- 
em,  although  he  may  be  a  mere  fellow 
servant  as  to  orders  with  respect  to  or- 
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come  under  consideration  the  injured  servant  has  been  a  minor,  and 
language  has  sometimes  been  used  which  indicates  that  the  benefit  of 
this  qualification  of  the  doctrine  of  common  employment  can  only  be 
claimed  by  minors.*  But  with  all  deference  to  the  eminent  judges 
who  have  taken  this  view,  the  present  writer  ventures  to  express  an 
opinion  that  it  is  neither  consistent  with  the  reason  of  the  qualifica- 
tion, nor  sustained  by  the  case  commented  on.^ 

It  should  be  observed  that  the  principle  thus  laid  down  does  not  ex- 
clude the  operation  of  the  doctrine  of  common  employment  in  eases 
where  the  injury  was  caused,  not  by  the  servant's  compliance  with  the 
order  to  perform  new  duties,  but  by  some  siibsequent  act  of  negligence 
committed  by  a  subordinate  coemployee  while  those  duties  were  in 
course  of  performance.® 

dinary  duties.  Couch  v.  Charlotte,  0. 
d  A.  R.  Co.  (1884)  22  S.  C.  557.  But 
the  position  of  this  court  in  re- 
gard to  the  "superior  servant  doctrine" 
is  very  obscure  (see  summary  of  deci- 
sions in  chapter  xxx.,  post),  and  it  is 
therefore  difficult  to  say  what  is  the 
precise  effect  of  this  ruling  in  the  pres- 
ent connection. 

*  In  Randall  v.  Baltimore  &  0.  R.  Co. 
(1883)  109  U.  S.  483,  27  L.  ed.  1005, 
3  Sup.  Ct.  Rep.  322,  Gray,  J.,  said  that 
the  principle  of  Union  P.  R.  Co.  v.  Fort 
(1873)  17  Wall.  553,  21  L.  ed.  739,  was 
that,  the  servant  "being  a  minor,  he  was 
performing,  by  direction  of  his  superior, 
work  outside  of  and  disconnected  with 
the  contract  which  his  father  had  made 
for  him  with  the  defendant."  In  Leary 
V.  Boston  &  A.  R.  Go.  (1885)  139  Mass. 
580,  52  Am.  Rep.  733,  2  N.  E.  115,  also, 
it  was  remarked  that  the  controlling 
factor  was  that  plaintiiT  was  a  minor. 

"  One  of  the  grounds  upon  which  the 
Supreme  Court  of  the  United  States  up- 
held the  servant's  right  of  action  in 
Vnion  P.  R.  Co.  v.  Fort  (1873)  17  Wall. 
553,  21  L.  ed.  739,  was,  as  will  be  seen 
by  reading  the  extract  from  the  opinion 
in  note  2,  supra,  that  he  "had  no  rea- 
son to  believe  he  would  have  to  encoun- 
ter" the  risk  which  caused  his  injury. 
Manifestly,  this  element  of  nonantici- 
pation  is  of  precisely  the  same  eviden- 
tial import  in  the  case  of  adults,  as  in 
the  case  of  servants,  in  so  far  as  it  oper- 
ates prima  facie  to  negative  that  knowl- 
edge which  is  supposed  to  exist  with  re- 
gard to  the  ordinary  risks  of  work  with- 
in the  scope  of  the  employment.  Up  to 
this  stage  of  the  inquiry,  therefore, 
adults  and  minors  stand  on  the  same 
footing.     The   second   question   involved 


is  that  which  is  discussed  in  the  latter 
part  of  the  opinion,  viz.,  whether  this 
presumption  of  excusable  ignorance  was 
overcome  by  the  specific  evidence  which 
was  relied  upon  to  prove  actual  or  con- 
structive notice  of  the  risk.  This  ques- 
tion is  wholly  distinct  from  the  other, 
and,  in  considering  it,  the  minority  of 
the  servant  undoubtedly  becomes  mate- 
rial, for  exactly  the  same  reasons  as 
where  the  extraordinary  risk  is  one 
within  the  scope  of  the  servant's  em- 
ployment. To  this  extent,  therefore, 
and  no  further,  it  is  submitted,  the  ten- 
der age  of  the  plaintiff  is  a  controlling 
factor  in  the  cases  which  established 
this  limitation  of  the  doctrine  of  com- 
mon employment.  Minority,  in  short, 
makes  it  more  difficult  for  the  master 
ultimately  to  prevail  on  the  ground  of 
an  assumption  of  the  risks  of  new  du- 
ties; but  this  is  only  because  the  gen- 
eral inference  of  a  nonassumption  of 
those  risks,  which  is  drawTi  from  the 
servant's  nonanticipation,  is  more  read- 
ily rebutted  by  specific  evidence  in  the 
case  of  adults  than  in  the  case  of  mi- 
nors. 

In  several  cases  in  which  the  doctrine 
has  been  applied  the  servant  was,  so  far 
as  appears,  an  adult:  Mann  v.  Orien- 
tal Print  Works  (1875)  II  R.  I.  152; 
Erichson  v.  Milwaulcee,  L.  S.  d  W.  R. 
Co.  (1890)  83  Mich.  281,  47  N.  W.  237; 
Walker  v.  Lake  Shore  &  M.  8.  R.  Co. 
(1895)    104  Mich.  606,  62  N.  W.   1032. 

°  A  servant,  who,  after  he  had  been  at 
work  in  railway  shops  for  two  months, 
performing  duties  which  bring  him  con- 
tinually in  the  neighborhood  of  a  steam 
hammer,  and  who,  voluntarily  and  with- 
out objection,  consents  to  work  at  the 
hammer,   cannot  recover  for  an  injury 
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466.  Contributory  negligence  in  undertaking  the  new  work. —  (Com- 
pare §§  442  et  seq.,  supra.) — The  general  rule  applied  by  most  of  the 
authorities  is  that,  where  the  master  or  his  representative  commands 
a  servant  to  go  outside  of  his  regular  employment  to  do  a  work  which 
is  attended  with  special  danger,  and  the  servant,  in  response  to  the 
commands  so  received,  goes  and  does  the  work  in  the  way,  and  at  the 
time  directed,  the  fact  that  the  servant  knew  that  it  was  dangerous 
does  not  render  him,  as  matter  of  law,  guilty  of  contributory  negli- 
gence, unless  the  character  of  the  danger  be  so  patent  and  so  extreme 
that  no  one  but  a  foolhardy,  reckless  man  would  attempt  it^  Special 
reasons  which  have  been  assigned  for  not  imputing  negligence  are  the 
following :  That  the  servant's  excusable  ignorance  of  the  danger  to 
be  encountered  is  a  reasonable  inference  from  the  fact  that  he  had  no 


received  through  the  negligence  of  an- 
other servant  in  operating  it.  Ban- 
rathy  v.  'Northern  G.  R.  Co.  (1876)  46 
Md.  280. 

'  English  v.  Chicago,  M.  &  St.  P.  R. 
Go.   (1885)   24  Fed.  908,  per  Brewer,  J. 

In  Chicago  &  N.  W.  R.  Co.  v.  Bay- 
field ( 1877 )  37  Mich.  205,  it  was  argued 
that,  even  if  the  superior  servant  who 
gave  the  order  represented  the  company 
ad  hanc  vicem  (see  §§  457,  460,  supra), 
the  act  of  the  plaintiff  in  obeying  was 
hia  own  voluntary  act,  and  that  the  case 
was  the  ordinary  one  of  contributory 
negligence.  This  contention  did  not  pre- 
vail. Cooley,  Ch.  J.,  said:  "When  one 
person  engages  in  the  employment  of  an- 
other, he  undertakes  to  obey  all  lawful 
orders,  and  he  subjects  himself,  for  any 
failure  to  do  so,  to  the  double  liability 
of  being  expelled  from  the  employment 
and  of  being  required  to  pay  damages. 
It  is  true  the  master  had  no  right  to 
direct  him  to  do  anything  not  contem- 
plated in  the  employment;  but  when  one 
thus  contracts  to  submit  himself  to  the 
orders  of  another,  there  must  be  some 
presumption  that  the  orders  he  receives 
are  lawful,  the  giving  of  the  orders  be- 
ing of  itself  an  assumption  that  they 
are  lawful ;  and  the  servant  who  refused 
to  obey  would  take  upon  himself  the 
burden  of  showing  a  lawful  reason  for 
the  refusal.  This,  of  itself,  is  sufficient 
reason  for  excusing  the  servant  who  de- 
clines the  responsibility  in  any  case  in 
which  doubts  can  possibly  exist.  He 
should  assume  that  the  order  is  given 
in  good  faith  and  in  the  belief  that  it  is 
rightful;  and  if,  in  his  own  judgment, 
it  is  unwarranted,  it  is  not  for  the  mas- 
ter to  insist  that  the  servant  was  in  the 
-  vong   in   not  refusing   obedience.     Re- 


spect for  the  master  as  well  as  a  con- 
sideration for  his  own  interest  may  very 
properly  induce  him  to  waive  his  own 
judgment  for  that  of  his  superior,  and 
instead  of  engaging  in  disputes,  and  be- 
ing, perhaps,  ejected  from  his  employ- 
ment, to  leave  questions  of  doubt  for  fu- 
ture settlement.  Now,  although  we 
think,  on  the  facts,  as  the  jury  ha* 
found  them,  there  was  no  authority  to 
send  Williams  to  handle  the  brakes,  yet 
the  point  was  not  so  clear  but  that  seri- 
ous question  was  made  of  it  on  the  trial, 
aud  it  would  be  grossly  unjust  to  com- 
pel the  servant,  at  his  peril,  to  decide 
correctly  on  the  validity  of  an  order 
presumptively  lawful,  when  the  conse- 
quences of  even  a  correct  decision  might 
be  apparent  insubordination,  and,  per- 
haps, difficulty  and  litigation.  It  is 
perfectly  just  under  such  circumstances 
to  leave  upon  the  master  the  responsi- 
bility he  assumed  in  giving  an  unwar- 
ranted order,  and  to  hold  that  the  serv- 
ant is  not  blamable  in  yielding  obedi- 
ence to  his  superior." 

See  also  Galveston  Oil  Go.  v.  Thomp- 
son (1890)  76  Tex.  235,  13  S.  W.  60; 
Clark  County  Cement  Go.  v.  Wright 
(1897)  16  Ind.  App.  630,  45  N.  E.  817 
(complaint  not  demurrable  because  it 
shows  undertaking  of  new  and  more 
dangerous  duties)  ;  Pittslurgh,  G.  &  St. 
L.  R.  Go.  V.  Adams  (1886)  105  Ind.  151, 
5  N.  E.  187  {arguendo)  ;  Clark  County 
Cement  Go.  v.  Wright  (1897)  16  Ind. 
App.  630,  45  N.  E.  817;  Dallemand  v. 
Saalfeldt  (1898)  175  111.  310,  48  L.  R. 
A.  753,  51  N.  E.  645,  Affirming  (1897) 
73  111.  App.  151  (bottle  washer  nine- 
teen years  old  was  injured  while  operat- 
ing a  freight  elevator)  ;  Kehler  v. 
Schivenk    (1892)    151   Pa.   519,   25  Atl. 
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time  for  reflection  or  choice  f  that  he  relied  upon  the  superior  knowl- 
edge of  the  employee  who  gave  the  order  f  that,  although  he  was  aware 
of  the  material  conditions  which  were  the  cause  of  his  injury,  he  did 
not  appreciate  the  danger  created  by  them;*  that  by  reason  of  his 
youth  and  inexperience,  he  was  incapable  of  determining  ^\'hether  the 
work  required  was  actually  within  the  scope  of  his  employment,'^  or 
believed  himself  bound  to  render  obedience  to  the  order. '^  A  servant, 
it  is  declared,  is  not  required  to  weigh  nicely  the  question  whether  an)- 
particular  order  is  one  which  his  superior  has  a  right  to  give.''  Xor 
will  a  servant  who  is  charged  with  various  duties  be  held,  upon  imcer- 
tain  and  refined  distinctions,  to  have  been  negligent  Avhen,  in  good 
faith,  he  performed  a  service  outside  of  the  line  of  his  duty.*  But 
clearly  he  can  never  be  justified  in  obeying  an  order  which  takes  him 
outside  his  regular  duties,  where  he  has  been  expressly  instructed  to 


130;  Orman  v.  Mannix  (1892)  17  Colo. 
.564,  17  L.  R.  A.  602,  30  Pac.  1037; 
Camp  V.  Ball  (1897)  39  Fla.  535,  22 
So.  792. 

'Hush  V.  Missouri  P.  R.  Co.  (1887) 
36  Kan.  129,  12  Pac.  582;  Dowling  v. 
A.llen  (1881)  74  Mo.  13,  41  Am.  Rep. 
298  (boy  of  seventeen  ordered  to  stop 
an  engine,  such  work  not  being  a  part 
of  his  duty,  and  to  hurry,  was  caught 
by  an  uncovered  set-screw)  ;  Bale  Ele- 
vator Co.  V.  Trude  (1891)  41  111.  App. 
253  (servant,  in  hasty  response,  aban- 
doned his  regular  work  to  add  his 
strength  to  that  of  other  employees  to 
-  overcome  a  present  exigency) . 

A  boy  of  fourteen  who  suddenly  re- 
ceives an  order  from  his  foreman  to 
pick  up  and  throw  away  a  stick  of  giant 
powder  which  had  caught  fire  is  not,  as 
matter  of  law,  negligent  in  obeying,  as 
he  has  neither  time  for  the  close  weigh- 
ing of  chances,  nor  the  opportunity  to 
comprehend  fully  the  danger  of  the  sei-v- 
ice  to  which  he  was  assigned.  Orman 
v.  ifannix  (1892)  17  Colo.  564,  17  L. 
R    A.  602,  30  Pac.  1037. 

'Frank  v.  Bullion-Beck  &  G.  Mtn.  Go. 
(1899)  19  Utah,  35,  56  Pac.  419  (miner 
injured  by  a  cave-in  while  he  Avas  com- 
plying with  the  order  of  his  foreman  to 
assist  in  eari-ving  out  a  fellow  workman 
who  had  previously  been  injured  by  an- 
other cave-in). 

*The  fact  that  a  boy  of  fourteen  m- 
jured  in  a  mine  by  stumbling  over  a 
piece  of  coal  lying  upon  the  track,  while 
endeavoring,  in  pursuance  of  an  order 
of  the  superintendent  directing  him  to 
Vol.  1.  M.  &  S.— 82, 


a  service  outside  the  duty  of  his  regu- 
lar employment,  and  without  the  knowl- 
edge of  his  parents,  to  throw  oflf  the 
brake  upon  a  coal  car,  had  seen  such 
piece  of  coal  before  he  was  injured,  does 
not  render  him,  as  matter  of  law,  guilty 
of  contributory  negligence,  since  it  does 
not  follow,  as  a  conclusion  of  law,  that 
his  judgment  had  reached  such  maturity 
that  he  was  apprised  of  the  danger  of 
running  alongside  the  tracks  or  srtting 
or  removing  the  brakes  under  such  cir- 
cumstances. Northern  P.  Goal  Go.  v. 
Richmond  (1893)  7  C.  C.  A.  485,  15  U. 
S.  App.  262,  58  Fed.  756. 

'Bayes  v.  Colchester  Mills  (1894)  69 
Vt.  1,  37  Atl.  269. 

'Mary  Lee  Coal  S  R.  Co.  v.  Ghrim- 
bliss  (1892)  97  Ala.  171,  11  So.  897 
(minor  of  seventeen  years,  employed  as 
a  fireman,  was  ordered  to  throw  a 
switch ) . 

''Orman  v.  Mannix  (1892)  17  Colo. 
564,   17  L.  R.  A.  602,  30  Pac.  1037., 

'  Grannis  v.  Chicago,  St.  P.  &  K.  G. 
R.  Go.  (1890)  81  Iowa,  444,  46  N.  W. 
1067,  where  the  court  upheld  the  pro- 
priety of  a  finding  that  a  wiper  in  a 
roundhouse,  injured  while  attempting  to 
couple  an  engine  to  a  car,  in  assisting 
to  take  the  engine  out  of  the  round- 
house, was  acting  in  the  line  of  his  duty 
while  making  the  coupling,  the  proof 
being  that  the  plaintiff,  although  he  had 
never  attempted  to  do  such  work  before, 
was  a  man  of  all  work  and  required  to 
assist  in  taking  engines  into  and  bring- 
ing them  out  of  the  roundhouse ;  and  it 
is  shown  that  other  wipers  coupled  cars, 
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obey  the  orders  of  the  superior  servant  only  in  so  far  as  they  related 
to  his  own  department.'' 

The  doctrine  adopted  in  Georgia  seems  to  be  that  contributory  neg- 
ligence is  inferable  as  a  matter  of  law,  where  the  servant  knew  that 
the  abnormal  risk  which  caused  his  injury  was  incident  to  the  new 
work  which  he  had  undertaken.^°     Compare  §§  298,  298a,  anie. 

A  servant  who  is  sent  to  do  a  piece  of  work  with  a  machine  with 
which  he  is  not  familiar  is  bound  to  inquire  as  to  the  proper  method 
of  operating  it.  The  failure  to  seek  this  information  will  debar  him 
from  recovering  for  an  injury  caused  by  operating  it,  if  it  was  free 
from  defects.-^-^ 

As  to  contributory  negligence,  as  a  deduction  from  evidence  that 
the  servant  undertook  work  for  which  he  was  not  fitted,  see  §  294, 
note  3,  cmte. 

467.  Absence  of  compulsion  an  essential  element  of  assumption  of 
risks  and  contributory  negligence. —  a.  Generally. — As  in  cases  of 
injuries  from  other  kinds  of  extraordinary  risks,  neither  an  assump- 
tion of  risks  outside  the  scope  of  the  original  employment,  nor  con- 
tributory negligence  in  encountering  those  risks,  can  be  predicated 
unless  it  is  shown  that  the  work  was  undertaken  voluntarily.  Actual 
compulsion  will  readily  be  inferred  where  the  servant  is  a  minor.^ 

"This  doctrine  is  deducible  from  the  ^  In  Kehler   v.    ScMcenk     (1892)    151 

language     used     in     Mann   v.    Oriental  Pa.  505,  25  Atl.  130,  one  of  the  elements 

Print  Works  (1875)    11  R.  I.  152,  where  of  liability  which  was  held  to  warrant  a, 

it  was  declared  that,  unless  the  plaintiff  verdict  for  the  plaintiff,  a,  boy  of  four- 

flreman  had  been  instructed  not  to  obey  teen,   was  that  he  was  urged  into  the 

the  engineer  except  in  the  line  of  tlie  new  service  against  his  will, 

former's  employment,  the  engineer  was  An    action    is    maintainable    upon    a 

authorized  to  call  upon  him  for  assist-  complaint  which  alleges   that    a   minor 

ance  in  any  matter  within  the  engineer's  was  not   engaged   in  the  service   which 

department,    and     that    the     defendant  he  was  hired  to  perform,  but  that  he 

would  be  liable,  even  if  there  was  an-  was  "compelled"  by  a  fellow  servant  to 

other  person  who  might  more  properly  labor  at  a  business  much  more  perilous, 

be  called  upon.  and  was  injured  while  so  engaged.     The 

'"  The  follomng  headnote  was  written  court  said :     "There  was,   then,  no  op- 

by  Bleckley,  J.,  for  the  case  cited:     A  portunity    to    adjust   the    compensation 

railway   employee  is   in  fault  when  he  with  a  view  to  the  risk.     There  was  no 

knowingly  exposes  himself  to  an  extra-  consent  to  perform  the  service  on  any 

ordinary  danger  at  night,  by  assisting  terms.     It   was     a   compulsory    service, 

to  carry  a  train  over  the  unsafe  track  and,  under  such  circumstances,  neithei 

of  another  railroad.     The  company  does  justice  nor  policy  requires  that  the  mas- 

not    insure    his    safety  against  reckless  ter  shall  be  acquitted  of  responsibility." 

locomotion  which  he  assists  to  conduct,  Chicago    t&    G.    E.    B.    Go.    v.    Harney 

with  knowledge  that  it  lies  outside  of  (1867)    28    Ind.    30,    92  Am.  Dec.  282. 

his  regular  employment,  and  that  it  is  The  rights  of  a  child  are  not  permitted 

extra-hazardous  on  account  of  the  unfit-  to  depend  upon  his  ability  to  discrimi- 

ness  of  the  appointments.     Galloway  v.  nate  promptly  as  to  the  work  required 

Western  &  A.  It.  Go.  (1876)  57  Ga.  512.  of  him,  or  to  refuse  obedience  to  the  com- 

^^  Millar  v.   Madison  Car  Go.    (1895)  mand   of   Ms   superior.     Hayes   v.    Col- 

130  Mo.  517,  31   S.  W.  574.     Compare,  Chester  Mills    (1894)    69  Vt.   1,  37  Atl. 

generally,  5§  412,  413,  ante.  269.     See  also  Patnode  v,  Warreri  Got- 
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Sec  §§  289,  302,  ante.  But  where  he  is  an  adxilt,  involuntary  action 
will  piesuniably  be  ascribed  to  him  only  under  the  exceptional  cir- 
cumstances discussed  in  the  sections  just  specified. 

h.  Pivtest  or  objection  omitted  or  'made. — The  principle  that  the 
failure  of  the  servant  to  protest  against  the  maintenance  of  abnormally 
dangeroiis  conditions  due  to  the  master's  negligence  is  a  circumstance 
^\'hich  points  strongly,  and  even  conclusively,  to  the  inference  that 
the  servant  was  willing  to  assume  the  resulting  risks  (see  §  290, 
ante),  is  equally  applicable  where  the  peril  is  extraordinary  in  the 
sense  with  which  we  are  now  concerned." 

The  evidential  import  of  a  protest  actually  made  depends  both 
upon  the  defense  which  has  been  raised,  and  upon  the  views  of  the 
court  as  to  the  economical  and  social  principles  discussed  in  chap- 
ter vxi.,  subtitle  B,  ante.  Where  the  defense  raised  is  an  assump- 
tion of  the  risks,  the  general  principle,  which  is  almost  universally 
held  in  the  United  States,  that  the  servant  cannot  countervail  the 
(jffect  of  his  appreciation  of  the  risk  by  showing  that  he  entered 
a  protest  before  undertaking  his  duties,  is  considered  to  be  equally 
applicable,  whether  the  work  to  be  done  is  within  or  outside  the  scope 
of  the  original  employment.     Accordingly,  we  find  it  laid  down  that 

Ion  Mills  (1892)  157  Mass.  283,  32  N.  ter  has  the  right  to  demand  other  sei-vice 
K.  161,  where  a  servant  of  foiirtecsn  than  that  for  which  the  ser\'ant  has  en- 
years  of  age  and  of  less  than  ordinary  gaged.  The  latter  may  accept  or  decline 
intelligence,  injured  while  obeying  per-  at  will.  Declining,  he  may  lose  employ- 
emptory  orders,  given  with  an  oath,  to  ment;  accepting,  he  assumes  the  risks 
assist  in  operating  a  machine  at  which  attending  the  service,  if  he  knows  or  has 
he  was  not  employed  to  work,  was  held  been  properly  warned  of  them.  The 
not  negligent,  as  matter  of  law.  But  servant  is  not  under  guardianship.  He 
thet-e  imperfect  knowledge  was  also  an  is  a  free  man,  at  liberty  to  make  such 
clement  in  the  case,  as  the  danger  in-  contracts  as  he  will.  That,  through 
cident  to  operating  the  machine  was  stress  of  circumstances  he  consents  to  the 
purtially  concealed  from  view.  orders  of  the  master  rather  than  be  dis- 
=  In  iteed  v.  Stochmeyer  (1896)  20  C.  charged  from  employment,  does  not  im- 
(!.  A.  381,  34  U.  S.  App.  727,  74  Fed.  186,  pose  liability  upon  the  master  because 
the  court  reasoned  as  follows :  "It  is  of  such  demand,  if  he  has  otherwise  per- 
urged  that  Stockmeyer,  in  obeying  the  formed  the  duty  which  the  law  imposes 
orders  of  Drehoble,  acted  under  com-  upon  him  with  respect  to  the  servant." 
pulsion,  and  should  not  be,  therefore,  A  brakeman  engaged  with  the  distinct 
held  to  have  assumed  the  risks  of  the  agreement  that  he  is  not  to  couple  cars 
work  he  was  directed  to  perform.  It  is  except  with  a  stick,  and  is,  under  no  cir- 
conceded  that  he  made  no  objection  to  cumstances,  to  go  between  cars  hav- 
the  order,  that  he  did  not  protest  any  ing  an  engine  attached,  cannot  recover 
incapacity  to  comprehend  the  risk,  but  for  injuries  received  in  going  between 
that  he  was  coerced  into  compliance  with  the  cars  by  direction  of  the  engineer,  on 
the  order  through  fear  of  discharge  in  the  ground  that  the  duty  was  outside 
case  of  disobedience.  That,  however,  the  scope  of  his  employment,  where  he 
does  not  charge  liability  upon  the  mas-  makes  no  objection.  Richmond  &  D.  R. 
ter.  In  the  absence  of  restrictive  con-  Co.  v.  Finley  (1894)  12  C.  C.  A.  595,  25 
tract  provisions,  the  master  is  at  liberty  U.  S.  App.  16,  63  Fed.  228. 
to  discharge  the  servant  at  any  time.  To  the  same  effect,  see  Cole  v.  Chicago 
So,  likewise,  is  the  servant  at  liberty  to  £  N.  W.  R.  Co.  (1888)  71  Wis.  114,  37 
abandon  his  service  at  will.     The  mas-  N.  W.  84. 
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a  servant  of  full  age  and  adequate  experience  cannot  cast  upon  tlio 
master  all  the  risk  of  accident  in  the  performance  of  new  duties  by 
simply  protesting  against  being  called  upon  to  perform  those  duties. 
Under  such  circumstances,  he  has  the  choice  of  either  leaving  tin? 
employment,  or  of  remaining  and  assuming  all  the  risks  incident  to 
the  work  he  knows  that  he  is  expected  to  do.^ 

c.  Fear  of  discharge. — In  two  of  the  cases  just  referred  to  it  will 
be  noticed  that  the  effect  of  the  servant's  protest  is  considered  Avith 
reference  to  the  fact  that  dismissal  from  the  employment  must  al- 
ways be  taken  into  account,  as  a  possible,  or  rather  probable,  conse- 
quence of  disobedience,  and  that  the  servant  is  presumed  to  be  in- 
fluenced by  this  consideration.*  Obviously,  however,  neitLer  the 
making  nor  the  omission  of  an  actual  protest  is  a  necessary  or  in- 
variable concomitant  of  this  element;  and  in  some  cases  its  bearing 


'Wheeler  v.  Berry  (1893)  95  Mich. 
250,  54  N.  W.  876,  distinguishing  Chi- 
cago &  N.  W.  B.  Co.  V.  Bayfield  (1877) 
:i7  Mich.  205,  as  being  a  decision  based 
on  the  youth,  weakness,  and  inexperience 
of  the  servant.     See  §  460,  supra. 

To  tlie  same  effect  is  Leary  v.  Boston 
<G  A.  R.  Co.  (1885)  139  Mass.  580,  52 
Am.  Rep.  733,  2  N.  E.  115  (freight 
truclcman  acting  temporarily  as  fireman 
was  tlirown  off  the  footboard  of  a 
switching  engine  by  a  jolt  caused  by  the 
passage  of  the  engine  over  a  frog ) .  The 
court  said:  "While  a  person  who  en- 
gages for  a  particular  service  agrees  to 
encounter  only  the  dangers  of  that  serv- 
ice, he  may,  perhaps,  in  the  first  in- 
stance, assume  that  the  order  given  him 
by  his  superior  is  warranted  by  the  le- 
gitimate scope  of  his  employment.  If, 
so  assuming,  he  is  induced  to  perform 
duties  whieli,  by  his  contract,  he  is  not 
bound  to  perform,  and  is  thus  injured, 
he  should  be  able  to  maintain  an  action 
for  the  injury  against  the  employer. 
But  in  the  case  at  bar  the  plaintiff  knew 
that  the  duty  of  aiding  as  fireman  on 
the  engine  was  not  within  his  original 
contract  as  a  laborer.  He  determined  to 
perform  it  as  a  part  of  his  engagement 
with  the  defendant,  rather  than  lose  his 
position  as  a  laborer.  In  so  doing,  he 
mvist  be  held  to  liave  assumed  its  neces- 
sary risks.  .  .  .  Moi-ally  to  coerce 
.1  servant  to  an  employment,  the  risks  of 
which  he  does  not  nish  to  encounter,  by 
threatening,  otherwise,  to  deprive  him 
of  an  employment  he  can  readily  and 
safeljr     perform,     may     sometimes     be 


harsh;  but  when  one  has  assumed  an 
employment,  if  an  additional  and  more 
dangerous  duty  is  added  to  his  original 
labor,  he  may  accept  or  refuse  it.  If  he 
has  an  executory  contract  for  the  orig- 
inal service,  he  may  refuse  the  addi- 
tional and  more  dangerous  service,  and 
if,  for  that  reason,  he  is  discharged,  he 
may  avail  himself  of  his  remedy  on  bis 
contract.  If  he  has  no  such  contract, 
and  knowingly,  althoug-h  unwillingly, 
accepts  the  additional  and  more  danger- 
ous employment,  he  accepts  its  inci- 
dental risks :  and  while  he  may  require 
of  the  employer  to  perform  his  duty,  he 
cannot  recover  for  an  injury  which  oc- 
curs only  from  his  own  inexperience." 

On  the  other  hand,  in  Jones  v.  Lake 
Shore  &  M.  S.  B.  Go.  (1883)  49  Mich. 
573,  14  N.  W.  551,  where  a  brakeman  on 
a,  passenger  train  was  ordered  to  do 
yard  work,  and,  after  a  protest,  complied 
with  the  order,  and  was  injured  by  a 
projecting  load  of  lumber,  it  was  held 
that  it  was  competent  to  introduce  evi- 
dence of  the  protest  as  indicating  a  want 
of  consent.     In  Cole  v.  Chicago  &  N.  W. 

B.  Go.  (1888)  71  Wis.  114,  37  N.  W. 
84,  the  court  referred  to,  but  declined 
either  to  affirm  or  disaffirm,  the  rule  in 
this  ease. 

_  ■•  The  fact  that  there  was  no  threat  of 
dismissal  in  case  of  refusal  to  undertake 
the  new  duties  was  emphasized  in  Bich- 
moiid  &  D.  R.  Go.  v.  Finley    (1894)    12 

C.  C.  A.  595,  25  U.  S.  App.  16,  63  Fed. 
228,  as  a  ground  for  inferring  accept- 
ance of  the  risks. 
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upou  the  question  of  the  servant's  willingness  is  treated  from  a  more 
general  standpoint.'' 

468.  Contributory  negligence  in  regard  to  the  manner  of  performing 
the  v/ork. —  In  cases  where  the  injury  resulted  from  the  manner  in 
\\hich  the  ■work  was  performed,  and  not  from  the  risks  which  were  an 
essential  incident  of  that  work,  it  is  clear  that,  under  the  general 
principle  stated  in  §§  319,  320,  ante,  contributory  negligence  is  neg- 
atived by  evidence  which  shows  that  the  servant  did  not  understand 
the  danger  which  that  method  involved.-^  On  the  other  hand,  he 
cannot  recover  if,  with  knowledge,  actual  or  constructive,  of  the  risks 
thereby  incurred,  he  adopts  an  abnormally  hazardous  method  of  do- 
ing the  new  work,  or  fails  to  take  the  precautions  against  accident 
which  would  have  suggested  themselves  to  a  prudent  man  as  being 
appropriate  under  the  circvmistances.^  This  rule,  is,  of  course,  no 
less  applicable  to  minors  than  to  adults.^ 

^  In  Qavigan  v.  Lake  Shore  &  M.  fi.  iron  rod,  he  having  seen  other  employees 
R.  (Jo.  (1896)  110  Mich.  71,  67  N.  W.  doing  this,  and  not  being  acquainted 
1097,  the  court  rejected  the  contention  with  any  other  method), 
that,  by  consenting  to  perform  the  serv-  ''  Wormell  v.  Maine  G.  R.  Go.  (1887) 
ii-p,  the  plaintiff  did  not  assume  the  risk,  79  Mo.  397,  10  Atl.  49  (workman  whose 
inasmuch  as  he  might  be  discharged  if  ordinary  duties  were  in  a,  car  shop  was 
iie  refused  to  perform  the  service ;  or,  in  injured,  while  coupling  cars  under  the 
other  words,  that  the  master  is  to  be  direction  of  his  foreman,  by  placing  his 
considered  an  insurer  of  the  servant  per-  hand  where,  as  he  could  not  help  seeing, 
forming  extraordinaiy  service  by  direc-  it  must  be  caught  by  the  buffer)  ;  Jenk- 
tion  of  a  superior,  whenever  he  chooses  ins  v.  Maginnis  Gotion  Mills  (1899)  51 
to  obey  a  direction  of  one  in  charge,  for  La.  Ann.  1011,  25  So.  643  (servant  at- 
fear  of  discharge.  tempted  to  remove  flats  from  the  end- 

See  also  Dougherty  v.  West  Superior  less  chain  of  a  carding  machine  while 
rrou  &  Steel  Co.  (1894)  88  Wis.  343,  60  it  was  in  motion,  and  when  the  removal 
N.  W.  274.  of  the  fly  plate  had,  as  he  knew,  exposed 

On  the  other  hand  the  supreme  court  a  rapidly  moving  cylinder)  ;  English  v. 
of  Indiana  has  repudiated  the  theory  Chicago,  M.  cG  St.  P.  R.  Go.  (1885)  24 
that  the  servant  is  free  to  quit  the  serv-  Fed.  900  (sen'ant  was  ordered  to  repair 
ice  and  thus  avoid  danger,  and  that,  by  a  water  tank  and.  fell  from  a  narrow, 
vokmtarily  continuing  in  the  ser^-ice  ice-covered  platform  on  which  he  stood) . 
and  obeying  the  command,  he  consents  An  instruction  that  if  the  servant  is 
to  take  the  additional  risk.  Brazil  suddenly  called  on  to  perform  a  duty 
Block  Coal  Go.  v.  Hoodlet  (1891)  129  not  falling  within  the  scope  of  his  con- 
Ind.  327,  334,  27  N.  E.  741.  See  §  464,  tractual  duties,  and  complies  with  the 
note  2,  mipra.  order,  he  will  have  a  right  to  rely  on  the 

'  Boeitger  v.  Scherpe  £  K.  Architec-  implied  assurance  of  the  master  that  the 
tural  Iron  Go.  (1894)  124  Mo.  87,  27  S.  dangers  to  be  encountered  are  such  only 
W.  466  (servant  hired  as  a  common  la-  as  can  be  guarded  against  by  the  exer- 
borer  is  not  required  to  possess  such  else  of  ordinary  care;  and  that,  if  he 
skill  in  choosing  lumber  for  a  scaffold  uses  such  care,  the  master  will  be  lia- 
as  will  debar  him  from  recovery  for  in-  ble, — is  not  open  to  the  objection  that 
juries  received  through  the  breaking  of  it  relieves  the  servant  from  the  duty  of 
a  piece  of  timber  used  in  erecting  the  exercising  his  faculties  to  protect  tiim- 
structure)  ;  Gulf,  G.  &  8.  F.  R.  Co.  v.  self  from  the  apparent  dangers  incident 
Newman  (1901;  Tex.  Civ.  App.)  64  to  the  work.  Norfolk  Beet  Sugar  Co.  v. 
S.  W.  790  (fireman  directed  to  take  Eight  (1899)  59  Neb.  100,  80  N.  W. 
charge  of  a  stationary  engine  was  in-   270. 

jured  in  trying  to  start  it  by  lifting  the       '  Michael  v.  Stanley   ( 1892 )     75    Md. 
balance  wheel   off  its  balance  vrith  an  464,   23   Atl.    1094;    Morewood    Co,    y, 
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469.  Injuries  due  to  risks  entirely  disconnected  from  the  servant's 
duties;  right  of  action  for. — In  one  English  case  there  was  applied 
in  favor  of  the  servant  a  principle  which,  so  far  as  it  is  susceptible 
of  precise  formulation,  would  seein  to  be  this — that  the  servant's 
knowledge  of  a  risk  will  not  warrant  the  inference  that  it  was  as- 
sumed, where  it  arose  from  conditions  which  lay  wholly  outside  the 
sphere  of  the  duties  which  he  was  engaged  to  discharge,  and  had 
no  connection  whatever  with  those  duties.^ 

Smith  (1900)  25  Ind.  App.  264,  57  N.  good-natured  act,  it  being  sometbiiio 
E.  199  (minor  of  seventeen  went  unaec-  ultra  her  service  to  go  to  the  kitchen, 
essarily  near  cogwheels).  The  dog  then  rushes  out  and  bites  her. 
'  This  is  apparently  the  rationale  of  Such  a  risk  was  not  incidental  to  the 
the  decision  in  Mansfield  v.  Baddeley  service,  nor  one  which,  by  her  conduct, 
(1876)  .34  L.  T.  N.  S.  696,  where  it  was  she  iias  undertaken  to  bear.  If  there 
held  that  a  woman  employed  as  a  dress-  was  anything  exceptional  in  the  case, 
maker,  who  went  into  her  employer's  the  onus  of  proving  it  lay  on  the  defend- 
kitchen  on  an  errand  which  had  nothing  ant."  It  should  be  observed,  however, 
to  do  with  her  work,  was  bitten  by  a  that  the  same  conclusion  might  have 
savage  dog  which  she  supposed  to  be  been  arrived  at  on  the  facts  without  in- 
tied  up,  as  was  usually  the  ease,  was  voking  any  special  principle,  for  it  is 
held  to  have  been  wrongly  nonsuited,  evident  that  the  dressmaker  was  not 
although  she  was  aware  of  the  character  chargeable  with  the  assumption  of  any 
of  the  dog.  In  the  course  of  his  opin-  greater  risks  than  those  incurred  from 
ion,  Grove,  J.,  said:  "If  the  plaintiff,  the  proximity  of  the  dog  while  it  was 
-ivhen  she  entered  her  employment,  knew  tied  up.  The  risk  created  by  the  fact 
the  character  of  the  dog,  and  that,  in  that  it  was  running  loose  was,  in  any 
the  ordinary  course  of  her  employment,  view  of  the  ease,  an  abnormal  one  whicli 
she  would  have  to  go  by  the  place  where  was  not  assumed  unless  it  was  proved 
it  was  tied  up,  it  might,  perhaps,  be  to  have  been  known  to  her;  and  it  is 
said  she  took  the  risk.  But  here  she  clear  that,  under  the  testimony,  this  con- 
was  asked  to  do  something  which  was  no  dition  precedent  to  the  transfer  of  the 
part  of  her  service, — in    fact,    a    mere  responsibility  was  not  satisfied. 


